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384.  The  Trial  of  Sir  John  Freind,*  knt.  at  the  Old-Bailey,  for 
High  Treason:  8 William  IIL  a.  d.  I696. 


Monday,  March  23»  1696. 

At  the  Sessions- House  in  tbe  Old-Bailej, 
this  day,  came  on  the  trial  of  sir  John  Freind, 
koight,  for  high- treason,  upon  an  Indict- 
ment foand  by  the  grand  jury  for  the  citj'  of 
Loadoo,  upon  the  sessions  of  oyer  and  terminer 
and  gaol -delivery  of  Newgate,  on  Saturday 
the  2 1st  instant. 

Cierk  cf  Arraignmenti.  Crytr,  make  pro- 
clamation. 

Cryer.  Oyez,  oyez,  oyez,  All  manner  of 
persons  that  have  any  thing  more  to  do  at  this 
general  sessions  of  the  peace,  sessions  of  oyer 
and  terminer,  holden  tor  the  city  of  London, 
and  gaol-delivery  of  Newgate,  holden  for  the 
city  of  London  and  county  of  Middlesex,  ad- 
joamed  over  to  this  day ;  draw  near,  and  give 
your  attendance,  for  now  they  will  proceed  to 
the  pleas  of  the  crown  for  the  said  city  and 
county  ;  and  God  save  king  William. 

C/.  tfAr.    Make  proclamation  again. 

Cryer,  Oyez,  You  good  men  of  the  city  of 
London,  summoned  to  appear  here  this  day,  to 
try  between  our  sovereign  lord  the  king  and 
the  prisoner  that  is  to  be  at  the  bar ;  answer  to, 
your  names  as  you  shall  be  called,  every  man 
at  the  first  call,  upon  pain  and  peril  tliat  will 
fall  thereon  ■ 

Then  the  petty  jury  were  all  called  over, 
and  the  appearances  or  those  that  answered  to 
the  call  were  recorded. 

About  ten  o'clock  the  lord  chief  justice 
HoH,tbe  lord  cluef  justice  Treby,  Mr.  justice 
Kevin,  and  Mr.  justice  Rokeby,  came  into  the 
I  eoon ;  and  there  being  a  great  confluence  of 
I        Ibe  nobility    ano  gentry  there  present,   the 

[  *  See  Holt,  681 .  East's  Pleas  of  the  Crown, 

rjP-  2,  sect.  9.  ir.  See,  also,  in  this  Col- 
|!^0D,  some  important  Observations  on  this 
w^e  in  Lord  Erskin^'s  Speech  on  the  Trial  of 
mihas  Hardy,  a,  n.  1794.  And  a  Note  to 
"«C«se  of  Don  Pantaleon  Sa,  vol,  6,  p.  466. 
>^OLXUI. 
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prisoner  was  ordered  to  be  brought  to  the  bar  i 
which  was  done  accordingly.  ^ 

CL  o/Ar,  Sir  John  Freind,  hold  up  thy 
hand. 

Freind,  My  lord,  1  humbly  move  that  I 
may  have  one  William  Courtney  (who  is  to  ba 
a  principal  witness  for  me  at  mv  trial,  and  i» 
now  a  prisoner  In  the  Gatehouse)  sent  for. 

X.  C.  /.  (Sir  John  Holt.)  Is  he  your  wit- 
ness, sir  John  P 

Freind,  Yes,  my  lord,  William  Courtney 
is  his  name. 

L.  C,  J,  Sir  John,  why  did  not  you  send, 
and  desire  this  before  ? 

Freind,  My  lord,  I  did  not  hear  of  bini 
while  last  night;  and  I  humbly  beseech  your 
lordship,  that  you  will  please  to  let  himiie  sent 
for. 

The  Judges  consulted  among  themselves. 

L.  C,  J.  Look  you,  sir  John  Freind,  I'll 
tell  you,  if  you'll  appoint  your  agent  to  come 
hither,  yon  shall  iuLwe  an  ^  Habeas  Corpus  ad 
testiticamlum' :  but  indeed  you  might  have  sent- 
this  morning,  and  then  the  writ  might  haver 
been  got  ready.' 

Freind,  My  lord,  I  did  not  knew  so  much  ; 
for  it  was  last  night  before  I  understood  that  he 
was  to  be  a  witness.  ^ 

L,  C,  J,  You  might  have  sent  last  night,  or 
this  morning,  and  you  should  have  had  a  war- 
rant for  the  writ. 

Freind,  I  assure  your  lordship,  I  did  not 
know  so  much. 

L,  C.  J.  Wdl,  send  your  agent,  or  your 
solicitor,  and  you  shall  have  a  warrant  for  the 
writ. 

Freind,  I  beseech  your  lordship  that  he 
mav  be  sent  for,  and  that  the  messenger  may 
make  haste. 

L,  C.  J.  Let  your  solicitor  come  to  my 
cl^rk,  and  he  shall  have  it. 

Freind,    My  lord,  if  you  please  to  give  a 
rule  of  court  for  it>  I  suppose  it  may  be 
presently. 
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L,  C.  J.  No,  no,  sir  John,  it  must  be  by 
writ;  the  keeper  of  the  Gatehouse  else  cannot 
bring  him. 

rreind.  My  lord,  that  will  be  a  lon^  time 
before  it  can  be  done ;  I  desire  notbios^  but 
that  I  may  have  him  here  to  gi?e  bis  evidence 
for  me. 

jL.  C.  J.  It  will  be  ^ot  ready  presently ;  I 
believe  he  will  be  here  time  enough  Ibr  y6u  to 
tuake  use  of  his  testimony. 

Freind.  But,  Yny  lord,  suppose  he  should 
not  be  here :  it  would  be  a  great  hindrance  to 
me,  and  a  great  injury  to  my  trial. 

L.  C,  J.  No,  no,  sir  John,  you  need  not 
fear  any  thiug  of  that  nature,  we  are  not  in 
such  haste ;  we  will  not  spur  you  on  :  but  the 
warrant  shall  be  made ;  and  do  you  make  what 
baste  vou  can  to  get  the  writ,  and  your  witness 
brought 

[The  Lor«l  Chief  Justice  gave  order  to  Mr. 
Blason  his  clerk,  to  prepare  a  warrant  for  an 
Habeas  Corpus,  directed  for  the  keeper  of  the 
gatehouse,  to  bring  William  Courtney  imme* 
diately  hither  to  gi?e  OTidenet.] 

CL  of  At.  Sir  John  Freind,  hold  up  thy 
hand.    [Which  he  did.] 

You  stand  indicted  in  London  by  the  name 
»f  sir  John  Freind,  bite  of  London,  knt.  for  that, 
W bovaa  there  had  beea  for  m  long  time,  and 
yet  is,  aA  open,  and  notoriously  public,  and 
moat  sharp  and  cruel  war  by  land,  and  by  sea, 
had,  earned  on,  and  prosecuted  by  Lewis  the 
FMOcb  king,  against  the  most  serene,  most  il- 
lustrious, and  most  excellent  prince,  our  sove- 
reign lord  William  the  Third,  by  the  grace  of 
God,  of  England,  Scotland,  Frano^  and  Ireland 
king,  defender  of  the  faith,  &c.  AQ  which  time 
the  said  Lewis  the  French  king,  and  his  sub- 
jects were,  and  yet  are  enemies  of  our  said  lord 
the  king  that  now  is,  and  bisjiubjects.  You 
the  said  sir  John  Freind,  asubject  of  our  said 
corereign  lord  the  king  that  now  is,  of  this 
kingdom  of  England,  well  knowing  the  pre- 
■aises,  not  having  the  fear  of  God  in  your 
lieart,  nor  weighmg  the  duty  of  your  allegi- 
«noe,  but  being  moved  and  seduced  by  the  m- 
fltigatiott  of  the  devil,  as  a  false  traitor  against 
the  said  most  serene,  most  clement,  and  most 
exoellent  prince,  />ur  said  sovereign  lord  Wil- 
liam the  Third,  now  king  of  England,  &c.  your 
supreme,  true,  natural,  nghtfiil,  lawful,  and  un- 
doubted sovereign  lord  ;  the  cordial  love,  and 
the  toie  and  due  obedience,  fidelitjr  and  allc^- 
ance,  which  every  subject  of  our  said  sovereign 
Issd  the  king  that  now  is,  towards  him  our  said 
Mvereign  lord  the  kin^  should  and  of  right 
•ogfat  to  bear  withdrawing,  and  intending  nt- 
terly  to  extinguisb,  and  oonlrivin||r,  and  with  all 
your  streng£  purposing,  designing,  and  en- 
deavouring the  government  of  Uiis  kingdom  of 
Engknd,  under  our  said  sovereign  R>i-d  the 
king  that  now  is  of  right,  duly,  happily,  and 
'  Tery  well  established,  alt<^tiier  to  subvert, 
change,  and  alter,  and  his  faithful  sulNects^  and 
the  freeu>en  of  this  kingdom  of  England,  into 
intolerable  and  most  miserable  slavery  to  the 
aioresaid  Freaeh  king  to  subjdue  and  bring ; 
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the  first  day  of  July,  in  the  seventh  year  of  the 
reign  of  our  said  sovereign  lord  the  king  that 
now  i.s,  and  d^vevs  other  days  and  times,  as  well 
before  as  after,  at  Lsodon,  m  the  paris\y|^t. 
Peter  Comhill,  in  the  ward  of  Lim^HM 
falsely,  maliciously,  devilishly,  and  traitorously,  - 
did  compass,  imagine,  contrive,  purpose,  and 
intend  our  said  sovereign  lord  the  king  that  now 
is,  then  vour  supreme,  true,  natural,  rightful, 
and  lawfitl  sovereign  lord,  of  and  from  the  regal 
state,  title,  honour,  power,  crown,  command, 
and  government  of  this  kingdom  of  England  to 
depose,  cast  down,  and  utterly  to  deprive ;  and 
our  said  sovereign  lord  the  king  to  death  and  final 
destruction  to  put  and  bring ;  and  the  aforesaid 
Lewis  the  French  king,  by  his  armies,  soldiers, 
legions,  and  subjects,  this  kingdom  of  England 
to  invade,  figlit  with,  overcome,  and  subdue,  to 
move,  incite,  procure,  and  help,  and  a  misera- 
ble slauorhter  among  the  faithful  subjects  of  him 
our  said  sovereign  lord  the  king,  throughout 
his  whole  kingdom  of  England,  to  make  and 
cause ;  and  tha^.  you  the  said  sir  John  Freind  to^ 
the  aforesaid  enemies  of  our  said  lord  the  kin^ 
that  now  is,  then  and  there  during  the  war 
aforesaid,  traitorously  were  adherin|f  and  assist- 
ing :  and  the  same  year  most  imptons,  wicked 
and  dertlish  treasons,  and  traitorous  eomnasa* 
ings,  intentions,  and  purposes  aforesaid  to  fulfil, 
pmect,  and  bring  to  edect ;  and  in  proeecutiooy 
performance,  and  execution  of  that  traitorous 
adhesion,  you  the  said  sir  John  Freind,  as  sacU 
a  false  traitor,  during  the  war  aforesaid,  to  wit, 
the  same  first  day  of  July,  in  the  year  above- 
said,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  and  divers  other  days  and  times, 
as  well  before  as  afW,  there  and  elsewhere  in 
London  aforesaid,  falsely,  malicionsly,  advised* 
ly,  secretly,  and  traitorously,  and  with  fhroe 
and  arms,  &c.  with  one  Robert  Chamoek  (late 
of  high  treason,  in  contriving  and  eoDspiringf 
the  death  of  our  said  sovereign^  lord  the  king* 
that  now  is,  duly  convicted  and' attainted),  and 
with  divers  other  false  traitors  to  the  jurors  un- 
known, did  meet,  propose,  treat,  consult,  con* 
sent,  and  agree  to  procure  from  the  aforesaid 
Lewis  the  French  king,  of  his  subjects,  forces, 
and  soldiers,  then  and  yet  enemies  of  our  said 
sovereign  lord  the  king  that  now  is,  gveat  num- 
bers of  soldiers  and  armed  men  this  kingdom  of 
England  to  invade  and  fight  with,  and  to  levy, 
procure,  and  prepare  great  numbers  of  armed 
men,  and  troops  and  legions  against  our  said 
lord  the  king  that  now  is,  to  rise  up  and  be 
formed,  and  with  those  enemies,  at  and  u[A>n 
such  •their  invasion  and  entry  into  thb  king- 
dom of  England,  to  join  and  unite,  rebellion 
and  war  against  hhn  our  said  lord  the  king, 
within  this  kingdom  of  En^^land,  to  make,  . 
levy,  and  wage,  him  our  said  lord  the  king 
so  as  aforesaid  to  depose,   and  him  to  kill 
and  murder;    and  moreover  with    the    said 
false  traitors,   the  same   first  day   of  July, 
in  the  year  abovesaid,  at  London  aforesaid, 
hi    the   parish    and  ward    aforesaid,  traitor- 
ously you  did  consult,  conssent,  and  agree  to 
send  the  afbroiaid  Robert  Cbamock  as  a  rnes* 
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mU  lord  the  kiBgllwt  now  »,iD 
tnd,  ao4  to  ndle  mm!  proeare 


Jh/r  High  TreoiMU 

I  ^fMilbe  Mid  tir  Joho  Frdnd,  and 
B  ellMr  tnHon  anknowii,  witb  and  into 
i  of  Fraooe,  id  pvii  beyond  the 
» Janei  the  second,  \Sk  kinsr  of  Eo^- 
«» yropose  to  htm,  and  dedre  of  him  to 
I  or  the  ofwiiiid  Preneh  king  the  soldiers 
and  anoed  men  alhreaaid,  for  the  inrasien 
aferenid  lo  he  made  ;  andintel^ence  and  no- 
lioeef  aoch  their  tiaitorons  intentions,  and  ad- 
hesioos,  and  all  the  premises  anto  the  said  late 
kip^  James  the  seoond,  and  the  said  other  ene- 
mies and  their  adherents^  to  gite  and  exhibit, 
\  to  inlbrm  of  other  particidar  things 
istanoes  therennto  relating ;  as  also 
\  from  them  of  the  said  intended  in- 
and  other  things  and  drcumstances 
the  premises  to  receive,  and  the 
SBsae  t0  yea  the  said  sir  John  Preind,  and  the 
asU  ollior  trailon  in  this  kingdom  of  England, 
Id  signify,  renort  and  declare,  in  assistance,. 
animatMNi,  mad  aid  of  the  said  enemies  of  our 

the  war  albre- 
those  enemies 
lily  ami  boldly  toinradethis  king- 
dom of  England ;  and  the  treasons  and  traitor- 
oos  eootriTMsees,  oompassiDgs,  imagioatioos, 
of  TOO  the  said  sir  John  Freind 
to  perfieict  and  fulfil ;  and  all  the  pre- 
to  execate,  manage  and  per- 
1,  von  the  said  sir  John  FreintI,  during  the 
aloreaid,  so  as  albresaid  continued,  to  wit, 
first  day  of  July,  in  the  aboTesaid 
of  the  reigiiof  oar  mid  lord  the 
kiog  thsit  now  is,  at  I^don  aforesaid,  in  the 
panJi  aed  ward  aforemid,  falsely  and  traitor- 
OBsly  did  prooare  and  obtain  to  yourself,  and 
did  rscetre  and  accept  of  a  certain  commission 
_  parportiog  itself  to  be  a  commission 
ami  from  the  aforesaid  James  the  se- 
eaod,  Icie  kiog  of  Englaod,  to  constitute  you, 
the  said  sir  John  Freind,  to  be  a  colond  of 
hone  ia  the  army  by  too  and  the  other  lalse 
traitors  against  our  said  lord  the  king  that  now 
is,  wilhfB  this  kingdom  of  England  to  be  levied 
and  fomed  ;  aod  in  porsnaBce  of  the  mid  pre- 
tended commission  by  you  the  raid  sir  John 
Freind  so  obtained  and  accepted  of,  and  your 
treasoaa  and  all  your  traitorous  intentioDs 
aiorssaid  thesoon^  to  execote,  perform,  fulfil, 
and  perfect,  yea  the  said  sir  John  Freiud  after- 
wards, to  wit,  the'rame  first  day  of  July,  in  the 
«eventh  year  abovemid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  falsely,  malici- 
ooriy,  ndrisedly,  secretly,  and  traitorously,  di- 
▼ets  soldiers,  and  armed  men,  and  ready  to  be 
armed,  with  force  and  anns,  ^c.  to  raise,  and 
list,  and  war  and  rebellion  against  our  mid  brd 
the  king,  within  this  kingdom  of  England  to 
make  and  srage ;  and  to  and  with  the  said  ene- 
ssio  of  our  said  lord  the  kia^,  foreigners. and 
soldiers  of  the  mid 
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^  snbfocts  aod 
Levis  the  French  king,  being  about  to  invade 
dnski^dom  of  England,  at  and  upon  their  in- 
voiioo  aod  entry  into  this  same  kingdom,  then 
dMTtly  expected  to  be  made,  thems^ves  toKe- 
dier  with  yon  the  said  air  John  Freind  to  join 
■■d  nnilei  aad  in  noofa  and  kgwot  to  formi 


did  raise,  list,  afid  retaiB,  and  did  procure  fo  be 
raised,  listed,  add  retained ;  and  divers  sums  of 
money,  in  and  about  the  raising,  listing,  and 
retatnmg  of  the  aforesaid  soldiers,  and  men 
armed,  and  ready  to  be  armed  upon  the  ac- 
count aforesaid,  upon  the  aforesaid  first  day  of 
July,  in  the  seventh  year  abovesaid,  at  London 
aforesaid,  ia  the  parish  and*^  ward  aforesaid, 
falsly,  malidonsly)  and  traitorously,  did  give 
aod  pay,  and  cause  to  be  paid ;  and  those  sol- 
diers and  men,  for  the  treasons,  intentions,  and 
purposes  aforesaid,  then  and  there,  and  long 
after  you  had  in  readinem.  As  also  the  raroe 
first  (fay  of  July,  in  the  seventh  year  abovesaid, 
at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  divers  horses,  and  vefy  many  arms, 
guns,  carbtnm,  pistols,  swords,  and  other  wes- 
pons,  ammunition,  and  warHke  things,  and  mi- 
litary instruments,  falsely,  maliciously,  secrei* 
ly,  and  traitorously  you  did  obtain,  buy,  gather 
and  procore,  and  caum  to  be  bought,  gidnered, 
obtained  and  procured,  and  in  your  custody 
had  and  detained,  to  that  intent  to  use  the  same 
in  the  said  invasioB,  war  and  rebellioo,  against 
our  raid  ^vereign  lord  the  king  that  now  is, 
him  our  said  lord  the  king  of  and  from  the  re- 
gal state,  crown  and  command  of  this  kingdom 
of  England  to  depose,  cast  down  and  deprive, 
and  him  to  kill  and  murder,  and  all  the  trea- 
sons, intentions,  contrivances  and  purposes  of 
you  the  raid  sir  John  Freind,  as  aforeraid,  to 
falfil,  perfect,  and  fully  to  bring  to  tfS^c^^ 
against  the  duty  of  your  allegiance,  and  against 
the  peace  of  our  said  sovereign  lord  the  king 
that  now  is,  his  crown  and  dignity  ;  as  also 
against  the  form  of  the  statute  in  thb  case 
made  and  prorided. 

What  sa^^est  then,  sir  John  Freind,  art  thoa 
pfuilty  of  this  high  treason  whereof  thou  standest 
indicted,  or  not  guilty  f 

Freind*    Not  guilty,  my  lord. 

CL  of  Art,  Culprit,  how  wilt  thou  be  tried  P 

Frtind.    Bj  God  and  my  country. 

CL  ofArr.  God  send  thee  a  good  deliver- 
ance. 

Freind.  I  don't  know  any  thing  of  it,  I  am 
as  innocent  as  the  child  unborn. 

The  Warrant  for  the  Habeas  Corpus  was 
signed  by  the  Lord  Chief  Justice  Holt,  and  de- 
livered to  the  priiioner,  who  sent  it  away  to  the 
Crown  Office  by  his  solicitor,  to  get  the  writ 
scaled. 

Fr-eind,  My  lord,  I  have  something  to  move, 
if  your  lordship  please  to  hear  me,  and  the  rest 
of  mv  lords  the  judges :  That  if  any  matter  of 
law  ooth  arise  upon  my  trial,  I  may  be  beard 
by  my  counsel,  that  you  may  not  destroy  mo 
without  law. 

L  C  J.  Look  you,  sir  John  Freind,  if  any 
matter  of  law  do  arise  at  your  trial,  and  you 
will  tell  us  what  that  matter  of  law  is,  and  the 
court  see  that  it  is  a  n^atter  of  doubt,  we  can, 
and  ought,  and  no  question  shall  8S->ign  yon 
counsel ;  but  that  is  ttme  enough  when  such 
matter  does«arise. 

FrtM.    My  lord,  It  is  well  known  to  your 
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lordship,  and  all  the  coart,  that  I  am  not  a  law- 
yer; but  I  hope,  as  you  are  of  counsel  for  the 
ling  as  judges  of  law,  so  you  will  be  of  eoon- 
sel  tor  me ;  for  1  .am  not  a  lawyer,  and  canoot 
IcDow  whether  any  matter  that  arises  be  law  or 
do;  aud  theretbre  1  humbly  beseech  your 
lordship  to  be  so  just  aod  kind,  as  to  tell  me 
whether  it  be  Uw  or  not  law,  and  I  submit  my- 
self to  your  lordship's  direction. 

X.  C'  J'  Sir  JoDo  Freind,  we  are  bound  to 
tell  yuu  when  any  thing  of  that  nature  appears 
before  us,  aod  to  let  you  have  all  the  benefit  of 
the  law  that  possibly  you  can  have ;  for  we  are 
obliged  to  be  indifferent  between  the  king  and 
jou. 

Freind.  My  lord,  I  don't  question  it.  I 
desire  also  I  may  have  pen,  ink,  and  paper. 

L.  C.  J,    Yes,  yes,  by  all  means.    [Aud  he 
had  them.] 
«    CL  ofArr,  Crier,  make  proclamation. 

Crier.  Oyez :  You  good  men  of  the  city  of 
London,  summoned  to  appear  here  this  day,  to 
try  between  our  sovereigii  lord  the  king  and 
the  prisoner  that  is  at  the  bar,  who  have  been 
called,  and  made  default,answer  to  your  names/ 
and  save  your  issues. 

[Then  the  Defaolten  were  called  over.] 

CL  ofAr.  Y'ou  the  prisoner  at  the  bar,  these 
men  that  you  shall  hear  called,  and  personally 
appear,  are  to  pass  between  our  sovereign  lord 
tne  king  and  you,  upon  trial  of  your  life  and 
death ;  if  therefore  you  will  challenge  them,  or 
any  of  them,  your  time  is  to  speak  unto  them 
as  they  come  to  the  book  to  be  sworn,  before 
they  l!e  sworn. 

Crier.   Call  Thomas  Clark. 

Freind.  Pray,  8ir,  how  many  may  I  chal- 
lenge? 

X.  C  J.  Look  yon,  Sir  John,  you  may 
challenge,  that  is,  except  against  35,  without 
ahewiiig  any  cause :  if  you  don't  like  them  to 
be  of  the  jury,  you  mav  refuse  them  ;  and  as 
many  others  as  you  have  cause  to  except 
against. 

Freind.  My  lord,  I  humbly  beseech  you, 
that  because  perhaps  I  may  mistake  in  num- 
bering, that  1  may  have  timely  notice  before 
the  35  be  excepted  against,  or  else  it  may  oc- 
casion roe  a  great  deal  of  prejudice. 

L.  C.  J.  Sir,  the  clerk  shall  take  care  of 
that,  he  shall  inform  you  how  many  you  chal- 
lenge, and  you  shall  receive  no  jtrejudice  of 
that  kind,  or  by  any  slip  in  point  of^forni. 

Cl.o/Ar.  Cryer,  call  Thomas  Clark.  (Who 
appeared.) 

.  Freind.  Pray,  Sir,  must  I  not  see  the  gen- 
tleman ? 

L.  C.  J.  Yea,  yea,  by  all  means.  (He  was 
ahewn  to  him.) 

Freind.  You  may  swear  Mr.  Clark;  I  do 
Dot  except  against  him.  1  desire  but  honest 
gentlemen,  and  I  shall  come  off,  1  warraat 
you :  1  am  as  innocent  as  the  child  unborn. 

L.  C.J,  Swear  Mr.  Clark. 

CL  qfAr.  Hold  him  the  book  ;  (which  was 
done)  look  upon  the  prisoner:  You  shall  well 


and  truly  try,  and  true  detireraoee  make  be-> 
tween  our  sovereic^n  lord  the  king  and  the  pri- 
soner at  the.bar,  whom  you  shall  have  in  charge, 
accordini;  to  your  evidence.  So  help  you  God. 

-C/.  of  Ar.  Nathan  Green. 

Freind,  1  except  against  him. 

CL  ofAr.  Thomas  Emms. 

Fremd.  I  accept  of  him  for  a  juryman,  I 
have  nothing  to  object  against  him.  (He  was 
sworn.) 

CL  ofAr.  Francis  Byer. 

Freind,  Pray  let  me  see  him  (He  was  shewn 
to  him).  I  do  except  against  him,  I  challenge 
him. 
'    CL  ofAr.  Benjamin  Dry. 

Freind.  I  except  against  him. 

CL  qfAr.  James  Demew. 

Freind,  I  accept  him,  I  hare  nothing  to  wxy 
against  him,  1  would  have  him  to  be  a  jury- 
man. 

Demew.  My  lord,  I  am  not  a  freeholder. 

L.  C,  J.  Sir  John,  do  you  challenge  him  pe- 
remptorily, or  do  you  chaUenge  him  lor  cause  ? 

Freind.  My  lord,  I  do  not  challenge  him  nt 
all,  I  accept  of  him. 

Att.  Gen.  (Sir  Thomas  Trevor.)  If  behave 
no  freehold,  we  that  are  for  the  king  will  ex- 
cept against  him ,  for  I  would  not  have  any 
body  that  is  not  a  freeholder  serve  upon  the 

jury.  ^ 

CL  of  Ar.  Henry  Hunter. 

Freind.  Pray,  my  lord,  is  this  gentleman 
that  was  called  before  laid  aside  ?  He  is  not  one 
that  I  challenge. 

L.  C.  J,  No,  no,  he  is  challenged  by  the 
king's  counsel,  as  no  freeholder. 

Freind.  Then  he  is  only  set  aside,  I  suppose  ; 
I  speak  it  for  this  reason,  I  would  not  be  mis- 
taken in  my  number. 

X.  C.  /.  Care  shall  be  taken  of  all  that ;  he 
is  not  to  be  reckoned  as  one  that  you  chal- 
lenged, he  is  challenged  for  want  of  freehold 
by  the  king's  counsel. 

CI.  ofAr.  What  say  you  to  Mr.  Hunter? 

Fremd.  I  accept  of  Mr.  Hunter,  let  him  be 
swore.    (Which  mus  done.) 

CL  ofAr.  John  Cox. 

Cox,  My  lord,  I  have  no  freehold  in  Londoiu 

Ah,  Gen.  Then  let  him  be  set  aside. 

CLtfAr.  George  Bodington. 

Freind.  I  except  against  him. 

CL  ofAr,  John  Hedges. 

Freind.  1  except  against  him. 

CL  qfAr,  You  challenge  him,  Sir,  do  youP 

Frtind.  Yes,  yes,  1  do. 

CL  4fAr.  John  James. 

Freind.  I  challenge  him. 

CL  if  Ar.  Thomas  Poole. 

Freind.  1  accept  of  him.    (He  was  sworn.) 

CL  of  Ar.  Peter  Parker. 

Freind.  I  accept  of  him.    (He  was  sworn.) 

CL  ofAr.  George  Grove. 

Freind.  l  except  against  him,  for  1  have 
him  not  in  my  pannel. 

L.  C.  J.  How  coiiies  that  ? 

Freind.  I  can't  tell,  my  lord  ;  I  havs  been 
kept  alone  while  Saturday  last,  only  that  wor* 
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ikj  genflemaB  (bowing  to  Mr.  Baker,  the  pro- 
wcalor  for  the  king)  was  with  roe  to  give  me 
ootiee  of  my  trial  before. 

CL  fAr.  Nathaniel  Wyendale. 

Frtmd.  I  challenge  him. 

CLef  At.  Samuel  Blewitt. 
,  FreituL  1  challenge  him. 

CL^Ar.  James  BodingtOD. 

Frtind,  I  challenge  him. 

a.  €fAr,  John  Wolfe. 

FreuuL  Sir,  1  do  annre  you  I  hare  him  not 
in  my  pannd,  apon  my  word.  I  challenge 
him. 

C/.  ofAr.  Samuel  Jackson. 

FreimL  I  accept  of*  him.    (He  was  sworn.) 

Cl.ofAr.  Nathaniel  Long. 

Frtind,  I  accept  of  him.    (He  was  sworn.) 

a.ofAr.  Bichard  Chiswell. 

Fremd,  1  challenge  him. 

CL  ^Ar.  George  Child. 

Frrind,  I  accept  of  him.    (He  was  sworn.) 

Cl.^Ar.  William  Walker. 

Frdnd.  I  accept  of  him.    (He  was  sworn.) 

CL  rfAr.  John  Wills. 

FrehuL  I  challenge  him. 

CL  ofAr.  John  Uibbert. 

Frond,  I  challeofife  him.    * 

a.  cfAr.  John  Pettit. 

Freind.  I  challenge  him. 

CL  cf  At,  James  Robinson. 

Frmd,  Sir,  he  is  not  in  my  panne),  upon 
ay  word. 

CL  ifAr.  He  is  in  the  original  uannel. 

Sheriff  Buckingham,  iHy  lord,  here  i$  the 
Original  Paonel,  and  here's  his  name  here; 
and  there  is  not  a  perton  in  this  pannel,  bat 
what  was  originally  put  in,  except  it  be  about 
t^e  or  six  at  Uie  end,  and  this  is  none  of  them. 

Freind.  f  challenge  him. 

CL  of  At.  Thomas  HoUis.  (He  did  not 
^ipear.) 

1^  C.  X  Pray,  Sir  Jphn,  who  had  you  that 
copy  from  ?  Wito  ga?e  it  you  P 

Frtind.  Mr.  Solicitor. 

Mr.  Trtttnuin.  My  lord,  he  had  none  from 
me,  I  am  sore:  1  receired  the  pannel  from 
the  sheriff,  hot  nobody,  from  sir  John,  was 
ever  with  roe  for  a  copy. 

Frtind.  My  lord,  my  solicitor  brought  it  to 
■le  oo  Saturday  night. 

I^  C.  J.  Wnois  your  solicitor  that  gave  you 
that  copy  ? 

Frtind.  His  name  is  Mr.  Burleigh,  my  lord. 

L.  C.  J.  Where  is  he  ?  Let's  see  this  Mr. 
Burleigh. 

Frtind.  My  lord,  he  is  ffone  to  the  Crown- 
offioe,  it  seems,  for  the  Habeas  Corpus. 

Jost.  Roktby.  It  is  your  own  solicitor  that 
kasput  the  abase  on  you,  if  it  be  so. 

U.  rf  At.  Thomas  Hollis.  (He  did  not  ap- 
pear.) 

JL  C.  J.  Pray,  «r  John  Freind,  how  many 
have  yon  in  all  ? 

Frnnd.  In  number,  my  lord  ?  Would  you 
kaTemeteli  vou  bow  many  I  have  in  nnmlier  P 

L  C.  /.  Xye,  in  number'  in  your  copy  of 
IkepaaML 
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•  Sheriff  Buc^ngAam.    In  the  pannel  there 
are  above  fourscore. 

Frtind.  I  have6eTentv-one,mylord.  p^hen 
Thomas  Hollis  appeared  ] 

CL  of  At.  Do  you  challenge  him.  Sir  ? 

Sb.  Buckingham.  Pray  let  the  Secondary 
produce  his  pannel  that  he  had  from  my  bro- 
ther and  me,  snd  I  am  sure  the  court  will  find 
tbey  were  all  named  in  that  pannel. 

Mr.  !iro/miin.  Mylorti,-!  have  the  pannel, 
but  they  never  came  to  me  for  a  copy,  as  I  ex- 
acted: I  had  got  one  ready;  it  sir  John 
rreind,  or  any  person  for  him,  had  sent  to  me, 
tbey  might  hare  had  it. 

8h.  Buckingham.  And  these  people  that  are 
not  in  sir  Julm  Freiod's  pannel,  are  none  of 
the  haltKlozen  that  were  added,  when  we  came 
to  the  knowledge  of  them  that  they  were  free- 
bolderg. 

L  C.  J.  When  w^re  they  added,  Sir  ? 

fih.  Buck.  They  were  added  on  Friday  in 
th^  aAemoon,  and  it  seems  he  never  came  for 
the  nanoel  to  the  proper  officer ;  and  those 
that  he  objects  against  were  not  added,  but  are 
io  the  original  pannel. 

X.  C  J.  Truly,  I  cannot  see  any  body  is  to 
blame  in  this  matter  but  your  own  solicitor. 

Mr.  Trutman.  M>  lord,  I  assure  you  I  had 
made  a  copy,  aod  wondered  I  did  not  bear  of 
them :  i  do  not  know  where  he  got  this  copy. 

L.  C.  J.  Trebtf.  In  truth,  if  you  would  not 
send  to  the  proper  officer  lor  a  copy,  when  you 
might  have  had  it,  you  must  be  content  with 
what  you  have  ;  for  nobody  is  bound  to  give 
you  a  copy,  unless  you  ask  for  it 

L.  C.  J.  Well,  what  say  you  to  Thomas 
Hollis  P 

Freind.  1  challenge  him,  my  lord,  for  he  is 
not  in  my  pannel. 

CL  oj  Ar.  John  Sherbrook. 

Frtind.  I  accept  of  him.     (He  was  sworn.) 

CL  of  Ar.  James  Black  well. 

Freind.  He  is  not  in  my  pannel,  upon  my 
word,  my  lord. 

L.  C.  J.  I  cannot  help  it,  he  is  in  the  sheriff's 
pannel  that  is  returned  here. 

Frtind.  1  challenge  him. 

CL  ofAr.  Thomas  Gardner. 

Freind.  I  accept  of  him. 
r  Gardner.  My  lord,  I  am  no  freeholder  in  ^ 
the  city. 

Just.  Rokeby.  Mr.  Gardner,  have  you  not 
lately  conveyed  away  your  freehold  ? 

Gardner.  No,  indeed,  my  lord,  I  never  had 
soy. 

CL  ofAr.  W^illiam  Prince. 

Freind.  I  accept  of  him.    (He  was  sworn.) 

CL  ofAr.  John  Simons. 

Freind.  I  challenge*him. 

CLjofAr.  Robert  While. 

Freind.  I  challenge  him. 

a.  cf  Ar.  Joseph  Morewood.  - 

Freind.  1  accept  him  ;  hii  name  is  John,  1 
suppose,  tor  so  it  is  in  my  pannel. 

CL  ofAr.    No,  it  is  Joseph. 

Morewood.    My  name  is  Joseph. 

Frtind,    Well,  Sir,  I  accept  of  you,  I  don't 
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[It 


question  bot  yoa  are  an  honeat  man.    {He 

was  sworn.] 

CU  of  At.    Cryer,  eonntez.  Thomas  Clark. 

Cryer,  One,  Ike.  [So  of  the  rest  to  the 
last.] — CL  of  Ar.  Joseph  Morewood. 

Cryer,  Twelve  fgooA  men  and  true,  stand 
toffetber,  and  hear  your  evideooe. 

The  names  of  the  Jury  were  these:  Thomas 
Clark,  Thomas  Emms,  Henry  Hunter,  Tho- 
mas Poole,  Peter  Parker,  l&moel  Jackson, 
Nathaniel  Long,  George  Child,  William  Wal- 
ker, John  Sherbrook,  William  Prince,  and 
Joseph  Morewood. 

C/.  ofAr,    Cryer,  make  proelamatkMi. 

Cryer,  Oyez.  If  any  one  can  inform  my 
lorda  the  king's  justices,  the  kmg's  Serjeant, 
the  king's  attorney- general,  or  this  inquest 
now  to  M  taken,  of  the  high -treason  whereof 
the  prisoner  at  the  bar  stands  indicted,  let  them 
come  forth,  and  they  shall  be  heard  ;  for  now 
the  prisoner  stands  at  the  bar  upon  his  de- 
liTerance;  and  all  others  that  are  bound  by 
recognizance  to  give  evidenoe  against  the 
prisoner  at  the  bar,  let  them  come  forth  and 
gire  their  evidence,  or  else  they  forfeit  their 
recognizance ;  and  all  jurymen  of  London  that 
hare  been  called,  and  have  appeared,  and  are 
not  sworn,  may  depart  the  court. 

CL  of  Ar.  Sir  John  Freind,  hold  np  thy 
hand.  (Wjiich  he  did.)  Yon  tliat  are  sworn, 
look  upon  the  prisoner,  and  hearken  to  his 
charge :  he  stands  indicted  by  the  name  of  sir 
John  Freind,  kte  of  London,  knight  (prout  in 
the  Indictment,  mutaiit  mutandisj^wai aghinsi 
the  form  of  the  atatute  in  that  case  made  and 
provided.  Upon  this  indictment  be  hath  been 
arraigned,  and  thereu[>on  hath  pleaded  Not 
Guilty,  and  for  his  trial  hath  pot  himself  upon 
God  and  the  country,  which  country  you  are ; 
your  charge  is  to  enquire.  Whether  he  he 
^ilty  of  the  high-treason  whereof  he  stands 
indicted,  or  not  guilty  ?  If  you  find  him  guilty, 
vou  are  to  enquire  what  goods  and  chattels, 
lands  and  tenements,  he  had  at  the  time  of  the 
high- treason  committed,  or  at  any  time  since : 
if  you  find  him  not  guilty,  you  are  to  enquire 
if  he  fled  for  it :  if  you  find  that  he  fled  for  it, 
you  are  to  enquire  of  his  goodb  and  chattels,  as 
if  you  bad  fbund  him  guilty :  if  you  find  him 
not  guilty,  nor  that  he  diti  fly  for  it,  yon  are 
to  say  so,  and  no  more,  and  hear  your  evi- 
dence. 

Mr.  Montagw.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  :  this  is  an  in- 
dictment of  high-treason,  that  is  brought 
against  sir  John  Freind,  the  prisoner  at  the  bar, 
for  associating  with,  and  ai« ling  the  king's  ene- 
mies, with  a  design  to  procure  an  invasion  from 
France,  and  to  raise  a  rebellion  within  this 
kingdom ;  and  this  was  to  depose  the  kin^, 
and  to  restore  the  late  king  James ;  and  m 
order  to  the  effecting  these  his  wicked  pur- 
poses, the  indictment  sets  forth.  That  the  1st 
of  July  last,  he  did  meet,  and  consult,  and 
a^pree  with  one  Mr.  Charoock  (a  gentleman 
since  tried,  convicted  and  attainted  of  high- 
tiHMW>n)y  bow  they  should  procure  an  army 


from  France,  to  come  and  invade  iSbk  king* 
dom ;  and  sbonkl  raise  a  sufficient  nnmbsr  of 
men  to  facilitate  the  landing  of  the  French : 
and  the  indictment  particuhu^y  ohanes  the 
prisoner  at  the  bar  wiui  sending  Mr.  Cbamock 
mto  France,  to  the  late  king  James,  to  acquaint 
him  with  the  design^  and  to  desire  him  to  pro- 
cure a  great  number  of  foroea  from  the  French 
king,  to  come  here,  and  land  within  this  king- 
dom :  and  the  indictment  does  likewise  charge 
him  with  procuring  and  receiFing  a  commis- 
sion from  the  late  king  James,  to  constitute 
him,  the  prisoner  at  the  bar,  a  colonel  of  hoise ; 
and  likewise  with  laying  ont,  and  expending, 
and  paying  sereral  sums  of  money  in  listing 
and  keeping  soldiers  and  men  in  pay  under 
him,  which  were  to  be  in  his  regiment ;  and 
with  laying  out  several  sunos  of  money  in  bay- 
ing arms  and  horses  for  this  invasion  and  re* 
bellion  that  was  thus  designed  to  be  made,  and 
raised  within  this  kingdom.  To  this,  gentle- 
men, he  has  pleaded  not  guilty  :  we  shall  iM 
our  witnesses  and  prore  the  fact,  and  we  do 
not  doubt  but  you  will  find  him  so. 

Freind.  Prove  this  if  yon  can  ^  it  cannot  be. 

Att.  Gen.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury :  the  prisoner 
at  the  bar,  sir  John  Freind,  stands  indicted  of 
high -treason,  in  compassing  and  imagining 
the  death  of  the  king,  and  likewise  in  adhering 
to  the  king's  enemies. 

Gentlemen,  the  overt-acts  laid  in  the  in- 
dictment to  prove  this  treason,  are  these: 

That  the  prisoner  at  the  bar  did  accept  a 
commission  from  the  late  Vmg  James,  to  raise 
a  regiment  of  horse  in  this  kingdom,  in  order 
to  join  with  the  French  when  they  invaded  it ; 
and  there  welre  several  meetings  and  consuha** 
tions  between  him  and  several  others  whom 
you  will  hear  named  by  the  witnesses ;  upon 
which  it  was  rtssolved  to  send  a  messen^er^ 
one  Cbamock,  into  France,  to  desire  the  late 
king  James  to  prevail  with  the  French  king  to 
get  a  number  of  men,  in  all  10,000,  with  an 
assurance  that  they  would  assist  him  with  a 
number  of  horse  wnen  he  came :  and  in  pur* 
suance  of  this  design,  the  prisoner  at  the  bar 
did  raise  men,  and  pay  some  sums  of  money 
for  their  subsistence,  and  listed,  and  had  them 
in  readiness  ;  and  provided  horses  and  arms. 
These  are  the  overt-acts  laid  in  the  indictment ; 
the  evidence  that  will  be  protluced  to  you,  to 
prove  this  treason,  and  these  overt- acts,  will 
be  in  this  manner. 

Gentlemen,  you  will  see  by  the  evidence  that 
there  ha.H  been  a  design  and  conspiracy  on  f<iot 
for  several  years  to  assassinate  the  king's  per* 
son,  and  to  have  an  invasion  from  France  at 
that  time,  by  armed  force  here  to  subdue  this 
kingdom.  The  prisoner  at  the  bar,  sir  John 
Freind,  I  think  about  two  years  ago  had  a  com- 
mission sent  him  from  the  late  king  James, 
to  raise  a  regiment  of  horse :  there  was  several 
other  commissions  sent  likewise,  but  one  was 
sent  to  the  prisoner,  whicb  he  accepted  of ;  and 
in  pursuance  of  it,  he  ap|iointed  several  ofli- 
cers,  and  listed  several  men  for  that  pnrpooe. 
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tad  opendcd  flereral  sums  of  money  for  the 
ninf  •nd  sttbastiBg  of  them. 

GcDtlMMD,  voQ  will  he«r  that  his  lieutenant 
eokidirafl  to  be  one  Blaire,  and  hia  major  was 
to  be  one  Slater ;  and  this  Slater's  father  was  a 
ckrgjown,  and  he  andertook  to  bring  in  a 
troop  of  clergymen  that  had  refused  to  take 
tlie  oiths.  One  ofhis  captains  was  one  Evans; 
OK  Uicbardson  was  another ;  and  there  were 
serenl  other  officers  whom  yoa  will  hear 
Band!  by  the  witnesses,  that  were  appointed, 
and  cagigcd  to  make  np  the  regiment. 

Geotlemen,  yoa  will  hear  further  by  the  wit- 
noKs,  that  about  May  or  June  last,  they  have 
nised  a  eoosiderable  number  of  men,  there 
vcre  lefenl  meetings  had  between  the  prisoner 
at  the  bar  and  several  other  persons^  in  order 
to  send  some  person  over  to  get  forces  from 
Fnnce,  to  invade  this  kingdom.  The  first 
nwetifig^  that  yoa  will  hear  of,  was  at  the  Old 
Kis^B-hesd-tavem  in  Leadenhail-street,  and 
tbere  were  present  the  prisoner  at  the  bar,  my 
Urd  of  Aylesbory,  my  lord  Montgomery,  sir 
Jflb  Fenwick,  sir  William  Perkins,  Mr.Char- 
Mck  (who  was  latdy  condemned  and  executed 
ix  the  design  of  murdering  the  king,)  Mr. 
I^er,  and  one  Cook.  At  that  meeting  you 
irQI  bear  what  their  debates  were,  and  what 
tbdr  resolutions:  aller  several  debates,  who 
tbey  should  send,  they  resolved  to  send  Mr. 
Cbanoek,  to  go  into  F>aoce,  to  desire  the  late 
kii;  James  to  get  10,000  men  of  the  French 
troops  to  land  upon  our  coasts,  about  8,000  foot, 
aid  the  rest  hor»e  and  dragoons  \  and  they  did 
iwpvwer  bin  in  their  names  to  assure  the  late 
i^  James,  that  they  would,  whenever  he 
hided  with  his  French  troops,  be  ready  to  as- 
nt  biffl  with  near  two  thousand  horse  among 
tbeoi. 

rpoo  thb,  gentlemen,  Mr.  Charnock  nnder- 
iNk  to  go  upon  this  message :  about  a  week 
alter  tbey  met  again,  for  he  was  unwilling  to 
P  BpOB  such  an  errand,  without  having  a  fuH 
KsolutioB  and  assurance  from  these  gentlemen 
lint  vere  thus  engaged,  that  he  might  satisfy 
delate  king  what  they  would  certainly  do. 
Si  tbey  met  again  about  a  week  after,  and  that 
*M«  a  tavern  in  St.  James's-street,  near  sir 
J^fcttFenwidt's  lodgings,  one  Mrs.  Mon^oy's; 
<^  was  the  prisoner  at  the  bar,  my  lord  of 
AyUnrr,  and  most  of  the  same  company  that 
*«]^at  the  meeting  before  :  and  Mr.  Charnock 
J«ired  to  know,  if  they  did  agree  to  what  had 
"^ttpropased  and  resolved  on  before ;  for  he 
*M  ttawiniBg,  and  did  not  care  to  go  without 
afal  aannanoe  of  the  performance.  They  did 
^  ifpte,  and  desired  that  he  would  go  with  all 
^^1  md  that  he  should  assure  king  James, 
^  would  be  ready  to  meet  him,  if  they  had 
*i>^  where  he  would  land. 
^^Jf  pntjemen,  observe  the  time  when 
*e«meetuigs  were.  It  was  in  May  or  June 
H  soon  after  the  king  was  gone  to  rhmders ; 
^  tbey  thought  this  a  fit  opportunity,  when 
*«  king's  forces  were  drawn  out  of  England 
*te  PlandCTs,  for  carrying  on  the  campaign ; 
^wtt  the  proper  timei  aocording  as  uey 
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discoursed  the  matter,  the  people  being,  as  they 
said,  generally  dissatisfied,  and  but  few  forces 
in  England  to  oppose  them. 

Mr.  CharnocK  accordingly  went  over  into 
France,  and  about  a  montn  after  returned 
H^in,  and  acquainted  them  that  he  had  told 
King  James  their  resolution,  and  how  they 
would  assist  him,  and  what  they  desired  of 
him  ;  and,  in  short,  had  delivered  Lis  message: 
but  what  king  James  told  him,  he  thanked 
them  very  much  for  their  kindness  and  readi- 
ness to  assist  him ;  but  at  that  time  the  French 
king  could  not  spare  any  forces,  nor  could  it  be 
all  that  summer,  and  so  there  was  nothing  to 
be  done ;  and  thereupon  it  rested  till  the  last 
winter. 

Then  gentlemen,  you  will  hear,  that  the  last 
winter  the  design  was  renewed  again,  about  Ja->. 
nuary  last ;  for  sir  George  Barcley  came  over 
from  the  late  king,  being  a  lieutenant  in  his 
guards  there,  and  then  they  entered  into  a  con- 
spiracy to  assassinate  the  King  ;  and  that  was 
to  be  done  first  to  facilitate  the  invasion,  which 
was  to  follow  immediately  upon  the  execution 
of  the  assassination:  For  they  thought  they 
could  have  ud  assurance  of  success  in  their  in- 
vasion, as  long  as  the  king  lived  ;  an<)  I  hope 
every  one  will  take  notice,  how  precious  that 
life  18  to  us,  when  it  is  so  apparent  to  all  the 
world,  that  our  enemies  cannot  hope  for  any 
success  to  their  enterprizes  and  designs  to  de- 
stroy us,  but  by  taking  that  life  away. 

Gentlemen,  this  very  conspiracy,  you  will 
hear,  the  prisoner  at  the  bar  was  acquainted 
with,  and  privy  to,  even  this  assassmation  ; 
though  indeed  you  will  hear  he  did  not  much 
approve  of  it,  because  he  thought  it  would  be  a 
disservice  to  the  lat^  king's  afiairs ;  but  he  was 
at  sereral  meetings  with  l^Ir.  Porter,  and  Mr» 
Charnock,  and  sir^William  Perkins,  and  several 
otliers  that  were  conspirators  in  that  design^ 
and  was  acquainted  with  it,  as  you  will  hear  by 
the  evidence. 

Gentlemen,  you  will  hear  further,  that  about 
January  last,  the  iqvasion  being  intended  to  he 

Suickly  made,  the  prisoner  at  the  bar,  sir  Joha 
^reino,  had  frequent  meetings  with  Blair,  that 
was  lieutenant- colonel,  and  other  officers,  U> 
consider  and  prepare  how  to  be  in  a  readiness. 
About  that  time  the  prisoner  at  the  bar,  captaui 
Blair,  and  one  captain  Ridley,  met  at  a  place 
in  Exchange-alley,  and  there  they  discoursed 
among  one  another ;  and  there  Ridley  said 
there  was  a  considerable  Romat^  Catholic 
that  was  sent  to  king  James,  and  he  would 
bring  the  last  orders;  and  sir  John  Freind 
said  ne  knew  of  it  very  well,  it  was  so,  and 
he  hoped  he  shonld  have  them  brought  very 
quickly. 

At  another  time,  the  prisoner  at  the  bar,  and 
Blair  his  lieutenant-colonel,  met  at  Jonathan's 
cofiee- house,  and  the  prisoner  took  him  up  in 
bis  coach,  and  carried  him  along  with  nim, 
and  there  they  had  a  great  discourse  of  the 
afiairs  of  the  regiment.  The  prisoner  at  the 
bar,  sir  John  Fremd,  told  Blair  they  must  be 
very  good  husbaods  of  their  money :  for  if  the. 
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inTOBioD  ihoold  miscairy,  be  should  not  hare 
mooev  enough  to  carry  on  bis  trade,  but  he 
would  take  care  about  some  officers  that  bad 
not  money  to  mount  themseUes ;  but  a  great 
many  were  to  prepare  for  themselvies  at  their 
own  charges,  and  for  those  that  were  to  be 
under  them.  They  bad  likewise  then  some 
discourse  about  t|ie  Toulon  fleet  coming  about, 
and  that  be  thought  it  not  advisable  till  the 
Toulon  fleet  came  round.  He  said  be  would 
not  put  a  foot  in  the  stirrup  till  that  were  done ; 
and  that  he  would  keep  out  of  the  way  till  all 
was  iu  a  readiness,  and  advised  captain  Blair 
to  do  so  too. 

Gentlemen,  you  will  find  it  further  proved, 
that  about  May  last,  the  prisoner  at  the  bar  paid 
SO/,  to  this  captain  Blair,  who  had  laid  out 
monies  in  the  amirs  of  the  regiment,  and  this 
was  to  reimburse  him  what  heiiad  so  laid  out ; 
and  it  was  in  this  manner :  You  ha?e  all  heard, 
I  suppose,  of  one  colonel  Parker,  who  being 
taken  upon  his  coming  over  from  France,  was 
a  prisoner  in  the  Tower,  but  made  his  escape 
from  thence,  to  which  escape  the  prisoner  at 
the  bar  was  pri?y.  This  escape,  cost  SOO/.  as 
you  will  hear,  and  the  prisoner  laid  down  100/. 
of  it.  But  this  was  to  be  repaid  him  again : 
but  how  was  it?  There  was  one  Johnson  a 
priest,  a  conspirator  likewise  in  this  design  of 
assassinating  the  king,  and  be  undertook  and 
promised,  that  the  late  king  should  pay  this 
100/.  And  accordingly  one  Piggott  went  over 
into  France,  and  bad  this  100/.  paid  him  by 
kinc^  James,  to  repay  it  to  sir  John  Freind : 
butne  thougiit  fit  to  keep  the  money,  and  sir 
John  Freind  could  not  iei  it  of  bim,  and  he 
durst  not  ask  it,  because  ne  knew  the  considera- 
tion%ras  not  fit  to  be  made  public.  But  he 
told  captain  Blair,  I  cannot  pay  you  the  money 
out  of  my  own  pocket;  but  Piggott  oucht  to 
pay  me,  who  has  receiTod  this  money  of  mine. 
If  you  will  prevail  with  Johnson,  who  got  this 
money  from  the  late  king  to  be  paid  to  Piggott, 
to  persuade  Piggott  to  pay  this  20/.  1  will  allow 
it  in  part  of  the  money  he  is  to  pay^  me,  and 
you  shall  have  it.  Captain  Blair  did  prevail 
with  Johnson  to  persuade  Piggott  to  pay  this 
20/.  and  captain  Blair  did  receive  it,  and  sir 
John  Freind  did  agree  to  allow  it  to  Piggott 
out  of  the  100/.  due  to  him. 

Gentlemen,  at  another  time,  about  Christ- 
mas last,  there  was  another  20/.  paid  by  sir 
John  Freind's  order  and  direction,  by  Piggott 
to  Blair,  upon  the  same  account,  bv  the  me- 
diation of  Johnson  tb^  priest ;  and  this  was 
paid  and  allowed,  as  being  laid  out  in  the  afiairs 
of  the  regiment  before,  he  being  intrusted  as 
lieutenant -colonel  to  look  after  the  regiment. 

Gentlemen,  I  have  now  opened  the  substance 
of  the  evidencre;  the  particulars  you  will  hear 
from  the  witoesses  themselves.  If  I  have 
opened  it  amiss,  you  will  take  care,  when  the 
witnesses  are  produced,  to  observe  what  they 
say,  who  wi:l  tell  you  what  really  was  done, 
and  will  rectify  any  mistake  of  mine:  for  I 
woold  have  no  such  mistake.to  do  the  prisoner 
at  the  bar  any  prejudice. 
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SoL  Gen,  (sir  John  Hawles).  Gentlemen, 
Mr.  Attorney  has  o|)ened  the  nature  and  course 
of  our  evidence  so  fully,  that  1  shall  make  do 
repetition  of  any  of  the  particulars ;  but  call 
our  witnesses,  and  prove  it  in  order  as  it  hath 
been  opened.  And  first,  we  call  captain  Georga 
Porter.     [Who  came  in.] 

Freind.  My  lord,  before  Mr.  Porter  is  sworn, 
I  desire  to  know  whether  he  is  a  Roman  Ca- 
tholic or  a  Protestant? 

L.  C,  J.  Why  do  you  desire  that  ?  Is  not  a 
Roman  Catholic  a  witness?  Though  he  be  a 
Roman  Catholic,  that  is  no  objection  to  his  be- 
ing a  witness. 

Freind,  My  lord,  I  desire  to  ask  him  the 
question,  whether  he  be  a  Roman  Catholic, 
or  no? 

L,  C.  J.  Sir  John  Freind,  it  is  not  a  proper 
question. 

Freind.  My  lord,  a  man  ought  to  know  what 

Erofession  they  are  of,  that  are  witnesses  against 
im  for  his  life. 

L,  C.  J.  Will  you  ask  him  whether  he  be  a 
Christian  or  no  ? 

Freind,  My  lord,  I  desire  to  know  whether 
he  be  a  Papist  or  a  Protestant. 

Ait.  Gen.  If  Mr.  Portof  be  willing  to  tell 
you,  he  may  ;  but  it  is  not  a  proper  question. 

L.  C  J.  Especially  before  he  is  sworn  ;  ho 
is  not  intitled  to  ask  any  questions  whatever, 
till  he  be  sworn* 

Freind.  My  lord,  I  beseech  yon  let  me  have 
the  question  answered. 

/  Sol.  Gen.  Sure  you  don't  consider,  that  tlie 
answer  to  that  question  is  to  accuse  himself; 
you  don't  consider  the  consequences  of  it. 

Freind.  Pray,  my  lord,  let  me  have  my 
right. 

L.  C.  J.  The  question  is,  Whether  it  is  your 
right  or  no  ? 

Freind.  My  lord,  I  wonld  not  troable  the 
couit  iff  could  help  it,  but  my  life  and  all  is  at 
stake,  and  I  nrast  make  the  best  defence  I  can. 

L.  C.  J,  Indeed  your  question  is  improper 
in  itself;  but  if  he  nave  a  mind  to  tell  you, 
and  answer  voluntarily,  he  may.  -^ 

Freind.  I  humbly  be^  your  lordship  that 
he  may  answer  the  question. 

L.  C  J.  1  cannot  see  you  have  a  right  to 
have  this  question  answered  you. 

Freind,  Mr.  Porter,  you  are  a  gentleman, 
and  I  desire  you  will  answer,  Whether  you  be 
a  Roman  Catholic  or  not  ? 

Sol,  Gen.  Before  he  does  answer,  I  %'sire 
he  may  oe  acquainted  with  the  daniw  •  he  was 
bred  a  Protestant,  no  "doubt,  and  toSk  turning 
Roman  Catholic,  he  subjects  hitnseff  to  a  very 
severe  penalty. 

L.  C.  J.  Sir  John  Freind,- 1  toliT  yon  your 
question  was  not  proper  to  be  asked. 

Freind.  Pray,  my  lord,  let  him  answer  the 
question,  it  will  be  of  great  use  *to  me  in  my 
trial ;  pray  let  me  have  my  right. 

L,  C,  J.  You  shall  bav'e  aU  the  right  done 
you  that  can  be ;  but  in  the  first  place,  if  a 
man  be  a  Roman  CathoUc^  notwithstanding  his 
religion,  he  is  a  good  witneat :  and  besides  that, 
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it  mj  be,  bis  mBSWering  tbc  question  may  sub- 
ject mm  to  seTeral  pcsoalties ;  at  least  he  is 
iiabfe  Id  prosecutioD  upon  several  acts  of  par- 
liament that  are  very  penal ;  and  therefore  it  is 
by  no  means  to  be  asked. 

Frtind,  My  lord,  I  pray  only  that  he  may 
answer  the  question. 

L.  C.  J.  No  man  is  bound  to  ansirer  any 
questioa  that  tends  to  make  him  accuse  him- 
self, or  solject  him  to  any  penalties. 

Freiud.  My  lord,  I  do  with  submission  de- 
sire it,  and  it  is  no  great  matter  for  him  to  say 
whether  he  be  a  Papbt  or  Protestant. 

L,  C.  J.  If  it  be  no  great  matter,  then  why 
do  yoa  insist  upon  it  ?  But  perhaps  it  may  be 
a  great  matter  in  the  conseqaen^p  of  it  to  him ; 
a  man,  therefore,  is  not  obliged  to  answer  any 
such  questions. 

Freind.  I  beseech  your  lordship,  let  him 
answer  tbe  question. 

L.  C.  /.  You  have  my  opinion ;  if  you  will, 
yon  shall  have  the  opinions  of  tbe  rest  of  the 
jiadges :  my  opinion  b,  That  the  question  ought 
not  to  be  answered. 

L.  C.  J.  Treby.  Since  your  lordship's  plea- 
sore  is,  that  we  shonld  deliver  our  opinions 
vpoo  this  point,  I  must  declare,  I  am  of  the 
same  opinion,  that  no  man  is  bound  to  answer 
■ay  questions  that  will  subject  him  to  a  penalty, 
or  to  inlamy.  If  you  should  ask  him,  whether 
be  wane  a  deer-stealer,  or  whether  he  were  a 
Tsgabood,  or  any  other  thing  that  will  subject 
kira  to  punishment,  either  by  statute  or  by 
esmmon-Iaw,  whether  he  be  guilty  ef  a  petty 
larceny,  or  the  like,  the  law  dees  not  oblige 
biffl  to  answer  any  such  questions.* 

Freind,  Well,  I  hope  the  jury  will  consider 
it,  thai  be  wiH  not  answer  the  question ;  and 
tbeidiMv  tbey  are  to  take  it  for  granted  that 
beb  so. 

L.  C.  J.  Treby.  And  now  to  this  present 
norpose,  to  ask  a  man  whether  he  b^  a  Popish 
Beeusant,  is  to  subject  him  to  danger:  for 
when  you  ask  him  that  question,  if  be  ifere 
not  bred  up  in  that  religion,  then  for  him  to 
own  himself  of  that  religion  now,  is  to  own  as 
great  a  crime  as  that  you  are  charged  with. 
If  it  were  not  so,  but  be  was  always  bred  in 
that  reli^on,  yet  there  are  very  great  penalties 
that  be  is  subject  to,  as,  the  confiscation  of  two 
third  pans  of  his  estate,  and  sereral  other  things 
that  he  may  be  liable  to,  if  he  should  disclose 
that  upon  his  answer  to  the  question,  which 
without  this  discovery  could  not  be  proved, 
perhaps.  We  must  keep  tbe  law  steady  and 
even  between  the  prisoner  and  the  witness. 

Just.  Ncvil.  I  am  of  the  same  opinion,  it 
does  subject  bim  to  a  penalty ;  and  unless  he 
wiil  Toluntariiy  answer  it  of  himself,  I  think  it 
cannot  be  demanded  of  him :  for  he  may  sub- 
ject himself  to  a  prosecution  by  it. 

Just.  Rokeby.  I  think,  it  is  not  a  question 
that  can  of  right  be  imposed  upon  him ;  he 
may  answer  it,  if  he  will ;  but  he  is  under  no 
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obligation  to  answer  it,  because  it  may  tend  to 
accuse  himself  of  a  crime  for  which  he  may  be 
prosecuted,  and  likewise  will  subject  him  to 
other  penalties,  which  the  law  cannot  compel 
bim  to  subject  himself  to. 

(Then  Captain  Porter  was  sworn.) 

Ft  eind.  1  hope,  gentlemen  of  the  jury,  you 
will  consider  this. 

Sol,  Gen,  Mr.  Porter,  da  you  know  sir  John 
Friend,  the  prisoner  at  the  bar  P 

Cant.  Porter.    Yes,  Sir. 

Sol.  Gen.  Pray  then  will  you  give  my  lords 
and  the  jury  an  account  what  meetings  you 
have  had  with  him,  where  those  meetings  were, 
and  when,  and  what  passed  between  you,  about 
inviting  the  French  over  hither.  Or  mr  a  rising 
here? 

Porter.  My  lord,  about  the  latter  end  of 
May  last,  or  the  beginning  of  June,  we  had 
two  meetings;  one  was  at  the  King's- Head, 
in  Leadenhall -Street,  and  the  other  at  Mi;ji. 
Mountjoy'sin  St.  JamesVstreet.  At  the  first 
meeting  there  were  present  my  lord  of  Ailes- 
buiT,  my  lord  of  Montgomery,  sir  John  Freind, 
sir  Wm.  Perkins,  sir  John  Fen  wick,  Mr.  Cook, 
captain  Chamock,  and  myself;  after  dinner 
Mr.  Goodman  came  in:  now  at  both  those 
meetings  it  was  consulted  of,  and  agreed,  to 
send  captain  Chamock  into  France  to  king 
James,  to  desire  him  to  borrow  of  the  Frencn 
king  10,000  men  to  come  over  hither,  8,000 
foot,  1,000  horse,  and  1,000  dragoons.  Capt. 
Charnock  said,  he  did  not  care  to  eo  upon  m 
foolish  message,  and  therefore  desired  to  know 
what  they  would  have  him  to  acquaint  king 
James  with,  and  assure  bim  ef.  They  all 
agreed  to  meet  the  king  whenever  they  had 
notice  of  his  landing,  with  a  body  of  2,000 
horse ;  of  which  every  one  in  particular  was  to 
bring  their  quota  wherever  he  would  appoint. 

Att.  Gen.  When  was  the  second  meeting  f 

Porter.  That  was  at  Mrs.  Mountjoy's. 

Att.  Gen.  But  I  ask  you  when  it  was  P  How 
long  after  the  first  P 

Porter.  I  believe  it  was  about  a  fortnight 
afler,  or  90. 

Att.  Gen.  What  was  that  meeting  for  P 

Porter.  The  second  meeting  was  to  confirm 
the  first.  Captain  Charno(£  informed  me, 
that  he  was  to  go  within  three  or  four  days, 
and  therefore  desired  to  have  a  meeting  betbre 
he  went. 

Alt.  Gen.  What  discourse  was  there  at  that 
second  meeting P  What  occasion  wa^  tbeie 
for  it  P 

Porter,  Capt.  Chamock  desired  the  meet- 
ing once  more  before  he  went,  to  see  whether 
we  all  kept  our  resolution. 

Sol.  Gen.  Pray,  what  do  you  know  of  sir 
John  Freind's  agreeing  to  raise  a  regiment  of 
horse  P 

Porter.  I  know  nothing  of  that  matter,  hot 
what  I  have  heard  severd  people  talk  ;  but  I 
have  beard  him  say,  be  would  he  as  ready  as 
any  man,  whenever  the  king  came ;  and  I  have 
hmd  from  gapt.  Chaxnoek,  and  ficom  sbr  Wil« 

C 


19] 


8  WILLIAM  in. 


Trial  of  Sir  John  Preind, 


[ao 


liam  Perkyni,  that  he  had  ist  commission  to  be 
a  colonel  of  horse. 

Att.  Gen.  Pray,  Sir,  upon  that  second 
meeting-,  who  were  present  ? 

Porter,  1  told  you,  Sir,  the  prisoner  at  the 
har  was  present  at  both  meetiogpi. 

Sol.  Gtn.  Who  else  were  there  ? 

Porter,  My  lord  of  Ailesbury,  sir  William 
Perky  IIS,  capt.  Chamock,  and  I  cannot  tell 
ivhetner  my  lord  Montgomery  and  Mr.  Good-> 
man  were  there  ;  Mr.  Cook  and  myself  were 
there  ;  but  the  prisoner  at  the  bar  I  am  sure 
was  there. 

Sol.  Gen.  Pray,  capt.  Porter,  will  you  re- 
member and  recollect  yodfsclf,  who  were  at  the 
first  meetings? 

Porter.  I  have  named  them  already,  Sir. 

Sol.  Gen,  Name  them  again  then. 

Porter,  My  lord  of  Ailesbury,  my  lord 
Montgomery,  sir  John  Freiud,  sir  William 
Perkyns,  sir  John  Fcnwick,  capt.  Chamock, 
Mr.  Cook,  and  myself ;  we  dined  there,  and 
al^r  dinner  Mr.  Goodman  came  in. 

Att,  Gen.  Pray,  Sir,  when  did  you  see  Mr. 
Chamock  after  this,  and  what  discourse  had 
you  with  him  about  his  journey,  and  the  suc- 
cess of  it  ? 

Porter,  I  never  saw  him  till  3  or  4  days 
Uller  our  riot  business  in  Drury-lane,  upon 
the  account  of  which  I  had  been  a  prisoner  in 
Newgate. 

f  Att,  Gen,     Well,  and  what  did  he  lay  to 
you  ? 

Porter,  He  told  me  that  he  had  been  in 
France,  but  that  king  James  told  him,  the 
French  king;  could  not  spare  80  many  men  that 
year  ;  and  wilbal^  that  he  had  been  with  sir 
2chn  Freind,  and  the  several  other  persons, 
with  messages  from  the  king ;  but  I  do  not 
know  whether  he  had  been  there  or  no,  only 
as  he  told  me,  that  he  had  been,  and  brought 
that  answer. 

Att,  Gen,  Pray  now  tell  us,  what  other 
meetings  you  have  had  about  this  matter  Uiis 
winter? 

Porter.  I  was  once  with  sir  George  Barcley 
and  sir  John  Freind,  at  the  Nag's- head  in  St. 
James's- street;  I  cannot  tell  what  discourse 
they  had  ;  they  whispered  among  themselves. 

Att,  Gen.  W  ho  else  was  there? 

Porter,  There  was  sir  George  Barcley,  sir 
William  Perkyns,  myself,  Mr.  rerguson,  and 
one  Humes. 

L,  C.  J.  Where  was  that,  do  you  say  ? 

Porter,  At  the  Nag's -head  in  St.  James's- 
ftreet. 

Att,  Gen,  Was  there  any  body  else  there 
that  you  can  remember  ? 
',    Porter.  .Capt.  Charnock  came  in  after  dinner, 
'  but  1  cannot  say  he  dined  there. 

Att.  Gen,  And  who  else  do  you  remember  ? 

Porter,  There  came  in  one  Harrison  after 
pinner ";  he  is  a  reputed  Romish  priest,  and  g^es 
by  the  name  of  Johnson. 
.  '  Mr.  Mountague.  Pray,  capt.  Porter,  what 
wa^  that  meeting  for  ^ 
.    Porter.     They   had    several  whisperings 


among  themselves,  but  what  they  discoursed  of 
I  cannot  tell. 

Mr.  Mountague.  Pray,  did  sir  John  Freind 
say  any  thing  that  you  heard  at  that  meeting  P 

Porter.  Sir  George  Barcley  did  say,  that 
some  people  that  were  not  so  violent  had  Writtea 
over  mto  France  to  stop  this  business  ;  upon 
which,  said  I,  I  hope  you  will  have  no  letter 
tonight.  Upon  which  sir  John  Freind  said, 
is  there  any  thing  that  is  hid  behind  the  cur- 
tain ?  If  there  be,  I  am  not  fairly  dealt  withal  ; 
I  will  proceed  no  further. 

Att.  Gen.  If  bir  John  Freind  has  a  mind  to 
ask  him  any  questions,  he  may. 

L,  C.  J,  Pray,  capt.  Porter,  let  me  ask  yoa 
this  question,  I>id  all  that  were  present  at  the 
first  meeting,  at  the  King's-heac'  in  Leaden- 
hall-street,  agree  to  send  Mr.  Charnock  into 
France  to  the  late  king  ? 

Porter.  Yes,  my  lord. 

L.C.J.  All  of  them? 

Porter.  Yes ;  we  desired  captain  Chamock 
to  ans%ver  to  the  king  for  us  that  we  would  meet 
him  at  the  head  of  2,000  horse. 

L.  C,  J,  Did  sir  John  F/cind  agree  to  it  f 

Porter,  Yes,  I  do  positively  affirm  be  did. 

L.  C.  J.  Then  the  secoi^J  meeting,  which,, 
you  say,  was  at  Mrs.  Moun^oy's,  what  wa» 
said  then  ? 

Porter,  We  did  a^ee  ail,  That  capt.  Cbar- 
nook  should  go  on  with  the  message  that  was 
resolved  upon  at  the  first  meeting,  and  we 
would  go  on  with  the  business ;  ana  be  said  he 
would  go  away  in  two  or  three  days. 

Att.  Gen.  Will  sir  John  Freind  ask  him  any 
qnestMns  P 

Freind,  1  will  only  askhim.if  idey  hare 
done,  whether  be  bias  any  thing  oiore  to  say  t 

Porter.  No,  Sir. 

L,  C.  J.  The  king's  ooonad  hive  dobe  with , 


Freind.^  Then,  my  lord,  I  will  hear  all  thej 
can  say,  and  when  I  have  heard  the  whole  evi- 
dence, I  shall  know  how  to  answer  to  it. 

L,  &  J.  Before  you  go,  captain  Porter,  I 
would  ask  voo,  what  answer  Mr.  Chanock. 
brought  bacK  firom  France  ?  . 

Porter*  I  say,  I  did  not  meet  with  captain 
Charnock,  until  after  1  came  out  of  Newgate 
for  the  riot  business  ;  and  then  he  told  me,  he 
had  been  there,  and  he  had  acquainted  the 
several  gentlemen  with  the  messages  he  had 
brought  from  king  James,  who  thanked  them 
for  their  kindnesses;  but  the  French  king 
could  not  spare  so  many  men  that  year. 

Sol.  Gen.  Then  the  next  that  we  call  i& 
Brice  Blair  (Who  was  sworn.)  Pray,  Sir,  do 
you  know  the  prisoner  at  the  bar,  sir  John 
Fremd? 

Capt.  Blair.  Yes,  my  lord  ;  and  I  am  yer j 
sorry  to  come  on  such  an  account  as  I  do  now 
against  him.  I  am  sorry  for  it  with  all  my 
heart 

Att,  Gen.  Well,  Sir,prav  will  you  give  an 
account  what  you  know  of  sir  John  Freind's 
having  a  commission  from  the  late  king  to  be 
a  colonel  of  hsrae,  and  when  it  was,  and  how  P 
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Fnj  lell  mj  lord   and  tbe  jaiy  the  whole 
D»ncr. 

£/«>.  AH  t)iat  I  ctn  say  to  this  budness  is 
written  io  my  paper,  and  1  refer  to  my  paper. 

Ait.  Gen.  \  ou  inast  not  refer  to  your  paper, 
Sir,  yoa  oaust  tell  all  what  yoii  know. 

L.  C.  J.  He  may  look  upon  any  paper  to 
refresh  his  memory. 

BUtir.  1  did  see  tbe  commissiDn,  Sir.  and  I 
didieadiC 

Att,  Gen,  What  commission  was  it,  Sir? 

Blair,  It  wasacpmmission  from  king  James 
to  sir  John  Freind. 

Ati.  Gen.  Where  did  yqa  see  it,  Sir  ? 

B/4«V.  1  saw  it  in  his  locking  at  the  Strand, 
when  he  lived  near  the  Strand,  in  Surrey- 
street. 

Mt.  Gen.  VHio  shewed  it  you  ? 

BZstr.  He  shewed  it  me  hunself. 

Alt.  Gen.  What  wai  it  for  i 
'    Blair.   It  was  for  raising  a  i^giment  of 
bone. 

At£.  Gen.  When  was  it  that  yoy  did  see  it  ? 
fi<rw  aloi^  ago  was  it  ? 

BUir,  It  18  well  pear  two  years  ago,  or 
Ibereaboats,  as  I  remember. 

Au.  Gen.  Who  was  to  have  be^n  colonel  of 
(bat  rtgiment  7 

Blair.  He  i^es  nominated  to  be  colonel  of  it 
bimadf  io  the  commission. 

L.  C.  J.  Who  was  the  commission  di- 
rected to? 

Biair.  It  waa  directed  to  him,  |o  sir  John 
FreiDd.  ^ 

L.  C.  J.  Well,  and  what  was  do|ie  open  it  ? 
Who  were  to  be  the  ofiicers  ? 

Blair.  He  promised  me  to  be  hb  lieutenant- 
eolenel ;  and  I  had  tbe  same  from  Mr.  Har- 
risQQ,  and  there  were  several  letters  that  I  saw, 
that  canoe  firom  my  lord  Melford  and  secretary 
CaroKI,  who  were  with  king  James. 

An.  pen.  What  other  officers  were  there 
appointed  r 

Blair.  "Pn^^  was  one  Richardson  was  to  be 
one  of  his  captains,  and  there  was  one  Mr. 
llsher  was  to  fy^  another,  and  one  HaJl  ano- 
ther ;  Fisher  was  to  5e  bis  eldest  captaioi  and 
one  capt.  Evans  was  to  be  his  captain-lieu- 
teoant,  and  one  captain  Yematti  was  to  be 
another. 

Ait.  Gen.  Do  you  remember  who  was  to  be 
bis  mi^r  f 

Blaxr.  Mo,  Sir,  I  think  I  cannot  be  positive 
as  to  that  I  spoke  to  capt.  Bamesley,  that 
had  been  a  lientenant  in  kin^  James's  service, 
to  be  a  lieutenant,  and  sometimes  he  accepted, 
aad  sometimes  he  refused  it 

Ati.  Gen.  Pray,  what  did  you  do  as  lieu- 
tcaant-oolonel  upon  this  matter  ? 

Blair.  I  endeavoured  all  I  could  to  ffet  offi- 
cos  for  them,  and  to  raise  troops,  f  endea- 
Toured  to  get  what  men  I  could  myself. 

Sol.  Gen.  Pray  what  did  you  do  r  What 
•fficen  did  you  procure  for  him  ? 

fi^tr.  I  told  you  Vematti  and  Fisher,  and 
Me  Mr.  Hall  that  lives  at  Deal. 

Aii.  Gen.  What  troops  did  you  get  under 
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youF  Did  yon  engage  any  to  serve  undar 
you? 

Blair.  W^at?  I  myself,  Sir,  do  you  mean? 

Att.  Gen.  Yes,  I  do. 

Blair.  Yes,  Sir,  I  did. 

Ati.  Gen.  Can  you  name  any  of  them  ? 

Blair.  Yes,  Sir,  if  I  make  use  of  my  paper. 

Sol.  Gen.  You  may  make  use  of  your  paper 
to  relresh  your  memory. 

Blair.  There  is  a  paper  of  names  that  I  gave 
in  before  the  council. 

L.  C.  J.  Mr.  Baker,  have  you  his  paper 
there  ?  .Let  him  see  it  to  refresh  his  memory. 

Mr.  Baker.  I  have  none  of  the  papers,  my 
lord ;  they  are  all  sent  before  the  council. 

Att.  Qen.  Pray,  Sir,  can  jou  tell  who  was 
to  have  been  your  lieutenant  m  your  trciop  ? 

Blair.  One  Mr.  Bertham. 

Mr.  Mountague.  You  say.  Sir,  you  were 
constituted  lieutenant-colonel ;  pray,  who  con- 
stituted you,  and  made  you  so  ? 

Blair.  I  had  only  a  pronuse  of  it  from  sir 
John  Freind* 

Ati.  Gen.  Pray,  did  you  lay  out  any  monies 
for  sir  John  Freind  ?  or  did  he  ever  pay  you 
any  money  afterwards  ? 

jBlair.  Yes,  I  have  had  several  small  sums 
of  money  from  sir  John  Freind. 

Att.  Gen,  Pray,  what  was  it  for  ? 

Blair.  It  was  to  drink  with  the  men  that 
belonged  Ho  the  regiment,  ftnd  encourage 
them. 

Att.  Gen.  Pray,  did  Mr.  Piggotf  pay  yoa 
apy  sums  of  moAey  ?  and  by  whose  order  r 

Blair.  Yesi  he  paid  me  Brst  dO/.  and  aAeiw 
wards  he  paid  me  another  20/. 

Att.  Gen.  By  whose  order  was  that,  Sir  ? 

Blair.  It.  was  by  the  order  of  sir  John 
Freind. 

Att.  Gen.  Pray,  Sir,  How  do  you  know 
that  sir  John  Freind  ordered  him  to  pay  it  you  ? 

Blair.  Because  it  was  tbe  moixc}'  that  Fig- 
gott  Bad  received  to  repay  sir  John  Freind 
what  he  had  advanced  fur  the  furthering  of 
Parker's  escape  out  of  the  Tower. 

Att.  Gen.  How  do  you  know  that  he  ad- 
vanced, any  money  lor  procuring  Parker's 
escape? 

Blair.  Be  told  roe  so  himself. 

Att.  Gen.  How  much  did  sir  John  Freind 
say  he  advanced  for  that  purpose  ? 

Blair.  He  told  me  100?. 

Att.  Gen.  How  did  he  tell  you  he  was  to  ha 
paid  it  again  ? 

Blair.  He  told  me^hat  king  James  ordered 
the  payment  of  it  at  France,  when  Piggott  went 
over,  which  was  immediately  afterwards  ;  and 
I  bad  of  that,  first  20/.  and  afterwards  20/.  by 
the  order  of  sir  John  Freind. 

Sol.  Gen.  Pray,  Sir,  did  sir  John  Freind  teQ 
you  what  Piggott  bad  received  in  France  ? 

Blair.  Yes,  he  said  Piggott  had  received 
100/.  in  France ;  and  he  dul  not  pay  it  him, 
but  if  I  could  get  20/.  of  him,  he  would 
allow  it. 

Att.  Gen.  Pray  about  what  time  was  it  that 
th^  first  20/.  )jf  as  received  ? 
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Btair,  1  have  set  it  down  id  my  paper ; 
tbere  it  is. 

Att.  Gen,  But  cannot  yoii  tell  about  what 
time  it  was  ? 

Blair,  it  was  about  last  May  or  June,  the 
first  30/.  was  paid. 

An.  Gen,  When  was  the  last  SO/,  paid  ? 

Blair,  It  was  afier  I  was  sick,  about  Mi- 
chaelmas. 

Mr.  Cowper,  Pray,  Sir,  Who  was  by  when 
the  last  SO/,  was  paid  ? 

Blair,  Mr.  Piggott  paid  me  the  last  5/.  of  it, 
(for  I  recei?ed  it  at  several  payments  from  Mr. 
Pigjfott)  but  the  last  5/.  was  before  sir  John 
Fremd,  at  Jonathan's  coffee-house. 

Sol,  Gen.  Pray,  do  you  know  any  thing  of 
air  John  Freind's  receiving  any  letter  from 
king  James  P 

Blair,  Yes ;  he  told  me  he  had  a  letter  from 
king  James. 

Sol,  Qen.   How  long  ago  was  that  ? 

Blair,   Truly,  1  cannot  tell. 

Sol.  Gen,  I  don't  ask  you  the  precise  day, 
but  was  it  within  a  twelvemonth  ? 

Blair,  Yes,  I  believe  it  might  be  there- 
abouts. 

Freind,  My  lord,  I  desire  he  may  speak 
out ;  for  I  don't  bear  half  he  says. 

L,  C.  J,   Repeat  it  to  him  again. 

Blair,  Sir,  you  told  me  you  Lad  received  a 
letter  from  king  James. 

Friend,  My  lord^  I  shall  answer  to  all  this 
Afterwards. 

Sol.  Gen,  Pray,  had  you'at  any  time  any 
discourse  with  sir  John  Freind  about  one  Slater  f 

Blair.    Yes,  I  had. 

Sol:  Gen.    Pray  tell  whk  that  was. 

Blair*  He  told  roe  he  was  to  bring  him  in 
■eyeral  officers ;  and  that  he  had  intended  to 
make  two  lieutenant-colonels,  whereof  captain 
Slater  was  to  be  one ;  but  when  he  saw  I  was 
not  satisfied  with  that,  he  said  he  should  com- 
mand a  troop  of  non-swearing  parsons,  and 
they  should  be  an  independent  troop. 

Sol.  Gen,  You  say  that  Slater  was  to  com- 
mand that  troop  ? 

Blair.  YeSy  and  it  was  to  be  an  independent 
troop.  \ 

Att,  Gen,  1  think  you  say,  that  he  and  you 
net  at  Jonathan's  coffee-house  ? 

Blair,   Yes,  we  did  so. 

Att.  Gen,  Pray  what  discourse  bad  you 
there? 

Blair,  I  called  him  aside,  and  desired  to 
•peak  to  him ;  and  it  was  when  Mr.  Fisber 
told  roe  of  this  plot,  and  desired  me  to  speak  to 
him,  a  little  before  this  horrible  conspiracy 
broke  out.  And  I  told  him  what  I  beard  from 
Fisher,  and  from  Harrison  the  priest  about  it ; 
and  be  told  me  that  he  had  heard  of  it,  and  he 
was  afraid  it  would  r^iin  king  James,  and  his 
affiiirs. 

Att.  Qen,  What  was  it  that  you  told  him 
you  had  heard  P 

Blair,  This  last  horrid  thing,  the  conspiracy 
against  the  king's  lite. 

Mr.  Cowper,  Was  it  before  it  broke  out  that 
liia  told  you  he  knew  of  it  P 
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Blair.  Yes,  it  was  shortly  before  it  broke  oat. 

Att.  Gen.    Pray,  did  you  mest  with  him  * 
again  ?  And  did  he  carry  you  in  bis  coach  as 
at  any  time  ?-r~Blair.   yes,  he  did,  Sir. 

Att.  Gen.  What  discourse  had  you  then, 
when  you  was  with  him  in  the  coach  P 

Blair.  He  took  me  in  his  coach  to  St.  Mar- 
tin's-le- Grand,  and,  says  he,  I  will  do  nothing^ 
till  the  Toulon  fleet  meet  with  the  Brest  fleet' ; 
at  that  time,  perhaps,  we  shall  be  all  taken  up  ; 
but,  says  he,  you  may  sculk  about  the  town 
better  than  I  can  ;  and  therefore  PIl  keep  my- 
self private ;  and  we  must  be  as  good  husbands 
of  our  money  as  we  can ;  for  money  will  be 
very  scarce.  What  do  you  think  you  shall 
need,  says  he  P  Truly,  Sir,  says  I,  I  can't  tell ; 
that  must  be  according  as  I  am  mounted.  For 
I  found  I  had  a  few  inmgent  officers  at  that  time* 

Att.  Gen.   Pray,  wliat  were  you  to  do? 

Blair.  We  were  to  sculk  up  and  down ;  and  j 
when  he  asked  me  what  money  I  should  need, 
I  told  him  I  could  not  tell ;  for  there  were,  se- 
veral indigent  officers,  most  of  which  begged 
at  that  time;  and  here  is  a  letter  that  I  had 
from  sir  John  Freind,  to  confirm  my  receiving 
money  from  him. 

Att.  Gen.  Is  that  sir  John  Freind's  own 
hand  ?— Blair,  Yes,  Sir,  it  '\%  .^ 

Att.  Gen,  Then  put  it  in.    Give  it  hither.       \ 

[It  was  delivered  in  to  the  Attorney  oGeneral.] 

Sol.  Gen,  Pray,  what  have  you  heard  sir 
John  Freind  say  of  sir  John  Fenwick's  being 
concerned  in  this  matter  P 

Blair.  I  heard  him  say,  that  he  belieyed 
that  he  should  command  the  party  that  be  was 
engaged  in,  and  that  sir  John  Fenwick  had 
four  troops  of  horse,  that  lay  near  Reading,  to 
be  employed. 

Sol.  Gen.  For  what  pi^rpose  P 

Blair.  To  be  in  readiness  upon  the  descent. 

Freind.  Geotleinen  of  the  jury,  I  can't  hear 
a  word  ;  I  hope  you  hear. 

Att.  Gen.    Pray,  Sir,  look  upon  that  Irtter  j 
vou  say  yuu  bad  that  letter  from  sir  John      ' 
t^reind,  pray,  who  is  that  H  mentioned  in  it  p 

Blair,   It  means  Harrison  alias  Johnson,^ 
thenriest. 

Att.  Gen.  Pray,  what  was  that  letter  written 
forP 

Blair,  It  was  about  the  last  20/.  that  I  was 
to  receive  from  Piggott.  ' 

Att.  Gen.   Is  that  sir  John  Freind*6  hand  P 

Blair,    Yes,  I  thmk  so. 

Att.  Gen.  Have  you  seen  sir  John  Freind 
write  P 

Blair.  Yes,  I  have  seen  him  write,  and  I 
think  it  is  the  same  hand. 

Att,  Cea,   Then  we  desire  it  may  be  read. 

Then  a  Juryman  desired  he  might  be  asked,      , 
Whether,  he  saw  air  John  Freind  write  that 
letter?"  " 

X.  C.  J.  What  say  you,  did  yon  see  him 
write  that  letter  P 

Blair,  No,  my  lord ;  it  came  to  my  lodging. 

Att.  Gen,  Did  he  ever  own  to  you  be  had 
writ  you  sack  a  lettei:  f^Bl^ir.  Yes,  he  did. 
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Att.  Gen,   Pny,  lei  it  be  read ;  read  U  all, 
fiir  A  is  bat  shorL 
CLaf  Jr.  reaAsi 

For  Captain  Blair,  TUte. 

<'  Sir  ;  Tuesday  Monung. 

**  You  may  much  wonder  yoa  have  not  re- 
ceived an  answer  of  voars  before  now :  I  have 
been  afflicted  with  tbe  guat  in  my  hand,  and 
foot,  that  I  have  not  been  able  to  uut  pen  to 
paper ;  (1  thank  God)  I  am  somewhat  better, 
and  do  hone  to  be  in  London  a  Tbumday  next, 
about  the  nonr  of  twelve,  at  Jonathan's  coflTee- 
hoose,  if  tbe  weather  do  not  prevent  me ;  if  it 
do,  1  shaH  Hot  come  before  Blonday  following : 
1  do  desire  you  for  to  meet  me  aliout  that  hour; 
fcr  it  is  not  convenient  for  to  write  a  note  to 
Mr.  H.  for  some  reasons  1  shall  give  you  when 
1  see  joQ.  I  wish  you  good  health.  I  am, 
Sr,  your  affectionate  friend  and  servant, 

"  John  Fbeind." 

Jtuymau.    Pray,  Sir,  what  date  is  it  of? 

CI.  of  Jr.    It  has  no  date  but  Tuesday 


JU.  Gem,  Pid  sir  John  Freind  meet  you  on 
tbe  Thnrsday,  according  to  this  letter? 

Juryman.  My  lord,  I  desire  he  may  be  ask- 
ed. How  this  letter  came  to  him,  whether  by 
tbe  penny  ooat,  or  how  ? 

Aair.  1  don't  know,  J  believe  it  was  by  a 
porter:  it  came  first  to  me  when  I  was  in  bed, 
and  my  wife  brought  it  up  to  me. 

Jit.  Gen.  Pray,  Sir,  answer  my  question. 
Ijid  sir  John  Freind  afterwards  meet  you  at 
Jooatban's  coffee- house,  according  to  this  let- 
ter?—B/air.   Yes,  Sir,  he  did. 

Jit.  Gen,  And  did  you  there  speak  about 
tbe  business  that's  contaioe<l  in  that  letter? 

Blair.    Yes,  Sir ;  and  accordingly  1  had  the 


Jti.  Gen.   What  order? 

Biair.  An  order  fur  tbe  90/1 

Soi.  Gen.  Captain  Blair,  do  yon  remember 
that  yoa  dined  with  sir  John  Freind  near  the 
Excnange,  in  January  last  ? 

Biair.    Yes,  I  think  1  did,  Sir. 

SoL  Gen.  What  discourse  was  there  between 
JOQ  then  ?  Who  was  with  you  besides  you  two? 

Blair.    I  roust  refer  that  to  my  paper. 

Sol.  Gen.  Well  then,  what  discourse  was 
between  you  and  sir  John  Freind  there  ? 

Blair.    It  is  down  in  my  paper. 

Sol.  Gen.   Do  you  know  one  capt.  Ridley  ? 

Blair.    Yes,  Sir. 

SoL  Gen.  Was  he  at  any  time  present  when 
JOQ  and  the  prisoner  at  the  bar  were  together? 

Freind.  My  lord,  I  cannot  hear  a  word  he 
says. 

L.  C.  /.  Here  is  a  great  noise  indeed,  and 
he,  it  seems,  is  not  well,  and*  speaks  but  low ; 
pray,  order  silence  in  the  court.  [Which  was 
iSoae  by  Proclamation.] 

L.C.J.  Look  ye,  sir  John  Freind,  he  speaks 
of  a  letter  that  you  sent  to  him  that  bears  date 
mne  Tuesday  morning,  that  you  would  be  in 
town,  and  meet  him  at  Jonathan's  coffee-house 
D|oa  Ihnnday  f«Uowiiigi  at  twelve  o'clock; 


and  that  letter  was  read,  and  he  says  he  met 
you  accordingly,  and  there  was  order  taken  for 
the  payment  of  tiie  last  20/.  This  is  that  he 
says :  did  you  hear  it  ? 

Freind.    No,  my  lord,  I  did  not. 

Z.  C.  J.  Tiiat  is  what  he  said.  Then  go 
on :  you  say  he  met  you  at  Jonathan's  coffi^- 
hpuse  accortling  to  that  letter  ? 

Blair,  Yes,  my  lord. 

X.  C.  J.  AVhdt  was  done  there,  when  yoa 
met  ? — B/air.   Nothing  but  the  order. 

X.  C.  /.  Who  did  he  give  tlie  order  to? 

Blair.    He  gave  the  onler  to  Harrison. 

X.  C.  J.    Why,  was  Harrison  there? 

Blair.  Yes,  he  came  there  before  I  came 
away. 

X.  C.  J.  But  you  say  he  gave  the  erder  to 
Harrison  ?— JB/atr.  Yes,  my  lord. 

X.  C.  /.  What  was  the  order  for? 

Blair.    It  was  to  pay  me  that  money. 

L.C,J.    What  money  was  that? 

Blair,    it  was  tbe  last  SO/. 

Jtt.  Gen.  Was  the  30/.  paid  you  after- 
wards ?—B/atr.  Yes,  Sir. 

Jtt.  Gen.    Who  paid  it? 

Biair.  Mr.  Piffgott ;  be  paid  me  the  last  5^ 
of  it  before  sir  John  Freind's  face. 

X.  C.  J.  Was  this  the  first  20/.  or  the  last, 
do  you  say  ? — Biair.  It  was  the  last. 

X.  C.  J.   What  was  this  money  paid  for  ? 

Blair,  I  believe  it  was  to  support  me  to  go 
about  the  business  of  the  regiment. 

X.  C.  /.  Yon  believe ;  that's  not  enough : 
but  are  you  sure  it  was  so  ? 

Blair.   Yes,  I  am  sure  it  was  for  that. 

X.  C.  J.  Had  you  ever  demanded  mon^  of 
him  before? — Blair,  Yes,  I  had. 

X.  C.  J.  For  what  was  that  money  that  yoa 
demanded  ? 

Blair.  It  was  to  drink  with  the  men  tliat 
were  brought  in ;  to  cherish,  and  keep  them 
together. 

X.  C.  /.  To  what  purpose  were  those  men 
kept  together? 

Blair.  They  were  for  his  regiment. 

Sol.  Gen.  Pray,  had  sir  John  Freind  any  oc- 
casion to  pay  you  any  money  upon  any  other 
account? 

Blair.   No,  Sir,  not  out  of  that  100/. 

Mr.  Coofver,  You  do  not  understand  the 
question.  Had  you  any  dealings  with  sir  John 
Freind,  but  about  this  matter  concerning  the 
regiment? — Blair,   No,  never  in  all  my  hfe.      ^ 

Jtt.  Gen,  Well,  Sir,  do  you  remember  your 
meeting  with  sir  John  Freind  when  one  Kid- 
ley  was  there  ? 

Blair.   Yes,  it  was  at  the  chop-hoube. 

Jtt,  Gen,  Give  an  account  what  passed 
there. 

Blair.  Mr.  ftidley  said,  a  gentleman  was 
lately  gone  over  to  France,  about  ten  days  be- 
fore ;  and  Mr.  Ridley  said,  he  was  a  very  sen- 
sible gentleman,  a  Rioman  Catholic,  an  ancient 
man,  about  threescore  years  of  age,  what  he 
was,  I  can't  tell  -:  he  said,  he  believed  he  should 
bring  tbe  last  orders. 

Jti.  Gciu  Wh«t  did  sir  John  Frmd  say  f 
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Blair,  Sir  John  FreiDd  said.  Be  knew  of 
it ;  but  he  named  no  more.' 

Sol.  Gen.  What  was  the  effect  of  those  or: 
ders,  as  you  understood? 

Blair.   1  cannot  tell  that,  Sir,  indeed. 

Sol.  Gen.   Did  you  knoi¥  Mr.  Ch^rnockf 

Blair.   Yes,  i  did. 

Sol.  Gen:  What  do  you  know  of  his  goiDg* 
to  France  ?  *' 

jB/ai>.  I  met  him  npon  the  l^xchan^e.  tlie 
last  summer,  and  I  told  uim,  I  exoectcd  not  to 
have  seen  him  here  at  that  time,  I  thought  he 
had  been  abroad;  he  told  me  he  was  come 
from  France;  but  wi^o  sent  him  I  cannot  tell, 
I  do  not  know,  upon  my  life. 

Sol.  Gen.  Pray  what  has  sir  John  Freind 
said  to  you  about  Ferguson?  Whether  was 
toot  he  to  have  been  an  officer  in  his  regiment? 

Blair.  No;  but  sir  John  Freind  said,  he 
would  job ;  and  Mr.  Ferguson  himself  has 
told  me  so. 

Att.  Gen.   When  did  he  tell  you  so  f 

Blair.   A  good  while  ago. 

Att.  Gen.   How  long  ago  ? 

Blair.   Two  years  a^,  and  abo?e. 

Sol.  Gen.  Did  sir  John  Freind  tell  you  any 
ihing  about  Ferguson,  that  he  would  bring  in 
mny  men? 

Blair.  Yes,  he  said  he  would  bring  in  a  great 
many. 

Att.  Gen.  Will  the  prisoner  ask  him  any 
questions  ? 

X.  C.  J.  Sir  John  Freind,  wiU  you  ask  this 
witness  any  questions  ? 

Freind,  Yes,  mjr  lord,  I  shall  by  and  bye, 
if  they  have  done  with  him. 

X.  C.  J.  Yes,  they  ha?e  done  with  him. 

fThen  he  paused,  and  perosed  his  Papers.) 

Freind.  First,,  as  to  the  commission  you 
charge  me  with,  that  I  should  receive  a  com- 
mission from  king  James ;  1  desire  to  know, 
whether  it  was  signed,  or  sealed,  and  what  date 
it  was? 

Blain  I  cannot  tell  the  date,  indeed,  sir 
John ;  for  I  never  thought  to  come  here  upon 
such  an  account  as  this :  but  I  think  it  w&s  in 
paper,  signed  above  *  James  Rex,'  aud  bek>w, 
*  Bv  his  Majesty's  Command,  ^lelford ;'  and  a 
little  seal  upon  the  margin. 

Freind,  This  is  the  hardest  thing  in  the 
world  upon  a  man ;  here  you  have  charged 
me  with  money  to  subsist  and  encourage  sol- 
diers.— Blair.  Yes,  Sir. 

Freind.  I  would  only  say  this :  you  were 
recommended  to  me  lor  a  Tei7  honest  man, 
and  you  have  com^  to  me  several  times,  and 
told  me.  Sir,  my  necessities  are  very  great,  I 
am  ready  to  starve,  1  have  a  great  charge ;  for 
God's  sake,  will  you  be  pleased  to  oestow 
something  upon  me,  to  relieve  my  necessities  ? 
It's  true,  I  have  given  you  money  several 
times,  but  I  never  gave  it  for  any  other  use 
hut  charity ;  God  knows  mv  heart.  1  desire 
you  to  consider  with  yourself^  and  answer  it. 
There  is  a  God  above,  where  you  must  giv^  an 
^f<;oant  as  well  as  I,  and  1  hop^  you  wiU  con- 


sider of  it.  Pray  declare  the  truth,  Whether 
yon  have  not  writ  those  lines  to  me  several 
times,  that  you  were  ready  to  starve,  and  h^* 
ged  of  me  to  relieve  your  necessities  ? 

Blair.  1  have  so.  Sir,  I  acknowledge  it. 

Freind.  Pray  take  me  right,  and  was  not 
that  money  I  gave  yon,  only  upon  pure  chari^  ? 

Blair.  Yes,  you  did  give  me  charity,  but  I 
had  expended  so  much  money  in  vour  busi- 
ness, that  reduced  me  to  that,  God  knows  xny 
heart.  1  have  laid  oot  many  a  pound  upon  thi^ 
afiair. 

Freind.  It  is  the  hardest  thing  in  the  world  ; 
this  is  a  Roman  Catholic  too. 

Blair,  I  am  sure  it  cost  me  many  a  poun«| 
more  than  ever  I  bad  of  you. 

Freind.  You  say  you  listed  a  great  manj, 
men,  who  were  the  men?  What  are  theur 
names  ?  Who  were  they  for  ? 

Blair*  I  have  given  a  list  of  them  to  th# 
council. 

Freind.  Who  are  they?  for  God  knows,  I 
know  nothing  of  theno,. 

JL.  C.  /.  You  have  a  list  there,  let  it  be  pro- 
duced. 

Blair.  I  gave  it  to  the  council ;  und,  sir 
John,  I  brought  in  several  officers  to  you. 

Att.  Gen,  liemember,  and  name  as  many 
as  you  can. 

hUtir.   I  have  named  the  officers  already. 

Att.  Gen.  Name  them  again. 

Blair.  Did  not  I  bring  captain  Fisher  to 
you?  and  did  not  you  promise  to  make  him 
your  eldest  captain  r 

Freind.   No,  you  never  did. 

X.  C  J.  These  are  questions  of  your  own 
asking,  so  you  must  hear  him. 

Blair.  I  brought  captain  Fisher  to  you,  and 
accordingly  we  dined  at  captain  Siroons's ;  and 
there  was  captain  Ridley,  Mr.  Richardson,  and 
Mr.  Fisher  and  you  talked  together,  and  you 
listened  to  him,  and  in  my  own  hearing  you 
promised  he  should  be  eldest  captain,  upon 
condition  tliat  he  would  bring  in  a  troo^ ;  and 
this  is  true,  so  help  roe  God. 

Freind.  Pray,  where  are  your  men?  and 
what  are  your  men  that  you  listed  ? 

Blair,  I  never  spoke  of  lifting,  1  only  spok^ 
of  encouraging. 

Freind.  Did  not  you  say  yon  had  listed  a 
great  many  men  for  to  be  or  my  regiment? 

Blair.   No,  Sir,  I  did  not. 

Att.  Gen.  I  think  you  do  mistake,  sir  John ; 
he  did  not  say  list. 

Blair.  I  had  money  fi*om  you  upon  the  ac- 
count of  encouraging,  and  treating,  and  drink- 
ing with  a  great  many  of  the  men :  and  you 
said  it  was  impossible  to  keep  them  together, 
but  that  I  OQUst  have  money  to  treat  them,  and 
drink  with  them ;  but  you  desired  me  to  be  as 
good  a  husliand  as  I  could. 

Freind.  I  never  said  so ;  tliese  are  very  hard 
things  upon  me. 

Blair.  Did  not  I  bring  captain  Cole  aud 
captain  Neale  to  you,  and  his  brother- in -la^i^ 
Mr.  Robinson,  and  Mr.  QcUibrand  ?  and  di^ 
not  we  ^iue  together  ? 
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Fremd.  I  know  nothing  of  all  this,  t  d^lare 

to  JOB. 

l.C,J.  If  you  would  ask  him  any  more 
questions,  do. 

Blair,  I  brought  those  three  gentlenaen,  and 
we  dined  together. 
I.  C.  J.    Where  did  you  dine  then  ? 
Blair.    At  Hackney,  i^heu  sir  John  lived 
there,  at  his  own  house. 
Freind.    When  was  it  ? 
Blair.    It  is  above  a  year  ago.    Pray,  sir 
John,  donH  think  to  dash  me  out  of  counte- 
nance, though  I  am  very  ill ;  I  spoak  nothing 
but  the  truth,  and  therefore  I  will  uot  be  dashed 
out  of  countenance.     You  know  what  I  say  to 
be  true ;  you   then  drank  a  glass  of  wine  to 
captain  Cole:  and  did  not  you  pronaise  him, 
because  he  was  one  of  your  mother's  name, 
that  be  should  have  a  place  in  the  Excise  next 
one  of  the  commissioners?  Says  I,  sir  John, 
what  will  you  give  me  ?  O,  says  he,  you  shall 
bare  the  regiment,  man.  This  was  belbre  Ro- 
bioson,  his  mother-in-law^  and  Mr.  Gellibrand. 
[  I.  C.  J.     Who  was  to  have  the  place  in  the 

[       Excise  ? — Blair.  Captain  Cole. 
f  Freind.   I  know  not  a  word  of  all  this. 

\         Jagt  Rokekj/.   Captain  Blair,  be  not  dashVl, 
but  speak  the  truth,  and  you^need  fear  nothing. 
Blair.   This,  I  say,  was  before  Mr.  Robin- 
*0Q  and  Mr.  Gellibrand. 

Freind.    I  don't  know  Gellibrand,  nor  none 
•ftbem. 

L  C.  J.   Was  that  Cole  to  be  any  thing  in 
the  regiment  ? 

Blair.    Yes,  he  was  to  have  been  a  captain, 
Vd  to  bring  in  a  troop. 

Alt.  Gen.    Sir  John,  will  yoa  ask  him  any 
more  questions  ? 

Freindi   No,  I  must  depend  upon  the  jury, 
»>r  I  cannot  remember  half  what  he  has  said. 

Sol.  Gen.    Do  vou  remember  any  discourse 

between  you  and  him,  about  some  brisk  men 

^at  were  to  follow  him  ? 

,  L.  C.  J.   But  before  you  ask  him,  Mr.  Soli- 

<^itor,  we  must  know  whether  he  will  ask  him 

^y  more  questions,'  for  he  is  now  his  witness. 

^uyou  ask  him  any  more  questions,  sir  John? 

Freind,   1  can  ask  about  no  more  than  what 

*  bear. 

L.  C.  J.    But  ask  him  what  you  will. 
Freind.  My  lord,  1  have  not  heard  half  what 
«^  has  said,  1  hope  the  jury  will  take  care  in  it. 
X.  C.  J.   Some  part  of  it  was  twice  repeated 
^^  you.  ^. 

^   Freind.    As  to  that,  my  lord,  I  would  ask 
*^im  a  question  or  two.    Was  tliat  roy  letter  ? 
Blair.    Yes,  it  was. 
Freind,   Did  you  see  me  write  it  ? 
Blair.   No,  it  came  to  my  hands  by  a  porter, 
^  1  believe,  when  I  was  in  bed;  my  wife 
brought  it  up  to  me. 

Freind.    W  hat  was  that  letter  for  ? 
,   Blair.    In  order  to  pay  the  last  20/.  and  I 
fSid  see  a  return  of  a  letter  that  you  writ  to 
Ung  James. 

Att. .  Gen.   Who  shewed  you  that  letter  to 
Ving  James  ? 
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Blair,    He  shewed  it  me  himself. 

X.  C  J.    How  lonfT  ago  is  that  ? 

Blair.  A  year  and  a  half  ago,  as  near  as  I 
can  remember. 

X.  C,  J.  Did  he  say  any  thing  of  an  ajDSwer 
he  had  to  it  ? 

Blair.  Yes ;  but  1  cannot  remember  what  it 
was  ilirectly. 

Juryman.  He  was  pleased  to  say,  he  saw  a 
letter  from  king  James. 

X.  C.  J.  No,  no.  Sir,  it  was  a  letter  to  king 
James. 

Jttryman.  My  lord,  I  desire  he  may  be 
asked,  if  he  knows  the  contents  of  that  letter  ? 

X.  C  J.  Did  you  see  him  write  the  letter, 
or  did  he  shew  you  the  letter  he  had  writ  ? 

Blair.  I  did  not  see  him  write  the  letter,  I 
see  his  hand  to  the  letter,  and  he  shewed  me 
the  letter,  that  he  said  he  had  ^written  to  king 
James  ;  and  there  is  this  particular  passage  to 
conBrm  it,  it  was  at  Mr.  Piggott's  mother^s 
house;  I  dined  with  him  there  that  day,  and 
when  he  shewed  me  the  letter,  I  told  liirn  I 
was  so  well  pleased  with  tlie  penning  it,  that  I 
believed  Mr.  Ferguson  had  a  hand  in  it ;  and 
he  was  very  angry,  that  1  should  think  he  was 
not  able  to  write,'  and  did  not  write  the  letter 
himself.  ^ 

Juryman.  My  lord,  since  it  seems  he  perused 
the  letter,  I  desire  he  may  be  asked,  whether 
he  can  remember  the  contents  of  that  letter,  or 
any  of  it?  y 

Blair.  Really,  my  lord,  1  cannot  tell  thai 
particularlv :  but  I  am  apt  to  think  it  waa 
about  the  nusiness  of  the  king,  and  about  the 
regiment, 

X.  C.  X  Can  you  tell  truly  any  of  the  con- 
tents of  it? 

Blair.  That  it  was  about  the  affairs  of  the 
reffiment,  I  am  positive. 

Air.  Omper,  My  lord,  before  he  goes  away 
(that  the  jury  may  not  go  away  with  a  mis> 
tidce),  1  desire  it  may  be  observed,  be  does  not 
say,  be  saw  sir  John  Freind  write  the  letter. 

X.  C.  J.  No,  no,  but  that  be  shewed  it  him 
himself. 

Fr^nd.  When  was  that  letter  writ  thai  I 
shewed  to  you  ? 

Blair.  It  Was  about  a  year  and  a  half  ago. 

Freind.  I  declare  in  the  presence  of  God,  I 
never  writ  one. 

Juryman.  He  says  you  shewed  him  the  let- 
ter, therefore  it  is  very  fit  we  should  see  it. 

X.  C.  /.  Nay,  Sir,  -you  mast  not  talk  to  the 
prisoner ;  if  you  hare  any  questions  to  nsk; 
yon  must  propose  them  to  the  court. 

Freind.  I  dedare  in  the  presence  of  God,  I 
never  writ  any  such  letter  as  this  he  now 
char&fes  me  with. 

lUair.  And  I  do  declare  in  the  presence  of 
Qod,  you  shewed  me  such  a  letter. 

Freind.  Yes,  you  may ;  but  I  am  a  Pro- 
testant, yon  are  a  Papist;  you  may  do  any 
thing.  . 

Att.  Gen.    You  may  ask  any  questions  of       t 
him,  sir  John,  but  yoH  must  not  rkil  at  the 
witness. 
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Freind.  But  when  you  chaise  me  with  the 
writing  of  a  letter  to  king  James,  I  ought  to 
•peak  to  it.  It  seems,  I  am  nut  to  ask  whether 
he  is  a  Papist.    ^* 

Att.  Gen, "  He  says,  you  shew(*d  him  a  let- 
-  ter,  that  youtsaiil  you  had  written  to  king 
James,  which  he  rend,  and  likiid  the  penning 
of  it  s<)  well,  that  he  thought  Ferofuson  liad  a 
hand  iu  it ;  at  which  you  were  oii'euded,  that 
he  should  think  you  could  not  write  such  a  let- 
ter yourself. 

Freind.  I  declare  in  the  presence  of  God, 
I  never  writ  any  such  letter. 

Att.  Gen.  1  suppose  you'll  disprove  him  by 
and  bye. 

Freind,  I  can  have  no  witnesses  to  this 
matter. 

Att,  Gen,  And  you  can't  expect  your  own 
denial  should  go  for  proof.  If  you  will  ask 
him  no  more  questions,  let  him  go  down  and 
ease  himself. 

Freind,  He  roust  not  be  asked  whether  he 
18  a  Papist ;  but  I  hope  you  will  take  notice, 
countrymen,  that  these  witnesses  are  Papists, 
and  they  think  they  merit  Heaven  by  swearing 
against  Protestants,  whom  they  call  Heretics. 

L,  C.  /.  Indeed,  sir  John,  1  don't  hear  you : 
pray  speak  so  loud  that  the  court  may  hear 
what  j^ou  say. 

Freind,  I  will,  my  lord  ;  I  say  he*is  a  Ro- 
man Catholic,  and  I  have  witnesses  to  swear 
he  is  so ;  and  desire  I  may  prove  that  he  is  a 
Roman  Catholic,  and  therefore  he  is  not  to  be 
beard  against  a  Protestant. 

Att,  Gen.  Then  the  next  witness  we  call  is 
Mr.  Bertham.    £Who  was  sworn.] 

Freind.  But  I  have  not  done  with  Blr. 
Porter. 

L.  C.  J.  Well,  you  shall  have  him  by  and 
bye ;  let  the  king's  counsel  go  on  iu  their  me- 
thod. 

Att.  Gen.  Pray,  Mr.  Bertham,  do  you  know 
captain  Blair  that  was  here  just  now? 
*    Bertham.    Yes. 

Att.  Gen.  How  long  have  you  known  him  ? 

Bertham,    About  eipcht  or  nine  years. 

Att,  Gen,  What  discourse  have  you  had 
with  him  about  any  regiment  that  was  to  be 
raised  for  the  late  king  James  ? 

Bertham.  Captain  Blair  hail  told  me  for  two 
years  last  past,  that  sir  John  Freind  was  to  have 
a  regiment  of  horae,  that  were  to  be  raised,  and 
lie  posted  about  the  town ;  and  captain  Blair 
was  to  be  lieutenant-colonel  to  tlie  regiment, 
and  I  was  to  be  lieutehant  to  captain  Blair  in 
Ms  troop. 

Att.  Gen.  My  lord,  we  only  call  him  to  con- 
firm what  captain  Blair  has  said,  that  he  was 
to  be  his  Uentenant,  and  that  this  was  talked  of 
two  years  before.  Did  he  tell  you  sir  John 
Freind  was  to  have  a  regiment  of  horse  ? 

Bertham.  Yes,  8ir,  and  he  obliged  me  to 
bring  in  as  many  men  and  horses  as  1  could 
into  this  regiment,  and  he  told  me  capt.  Fisher, 
captain  Vernatti,  and  captain  Cole  were  to  be 
captains  in  the  regiment. 

L.C,J.  And  what  were  you  to  be? 


Bertham.    A  lieutenant. 

L.  C.J.  To  whom? 

Bertham,  To  captain  Blair ;  he  has  told  me 
so  set eral  times,. and  talked  to  me  about  the 
a/faira  of  the  regiment  a  great  deal,  that  I  caa^ 
not  now  remember,  relating  to  that  purpose. 

L.  C.  J.  This  is  no  •evidence  against  sir  John 
Freind :  he  is  only  called  to  confirm  the  testi- 
mony of  captain  Blair;  that  BI«Mr  spoke  of  it 
long  before  he  gave  his  evidence,  and  so  it  is 
not  a  new  thing  now  invented  by  him. 

Sol.  Gen.  Sir  John  Freind  did  ask  what  men 
he  had  engaged,  and  among  others,  he  named 
this  Mr.  Bertham  to  be  his  own  lieutenant,  and 
he  now  tells  you  Blair  promised  him  so  to  be 
two  years  ago,  and  tlien  told  him  sir  John 
Freind  was  to  have  a  regiment. 

Freind,   Do  you  know  me.  Sir  ? 

Bertham.  No,  Sir,  I  never  was  in  your 
company  in  my  life ;  I  only  tell  you  what  I 
have  heard  from  captain  Blair;  .1  do  not  knoir 
that  ever  I  saw  your  face. 

L,  C.  J.  His  evidence,  tir  John  Freind, 
hurts  you  not,  as  to  any  particular  thing  that 
he  knows  against  j^ou ;  he  is  only  brought  to 
confirm  what  captain  Blair  said,  tnat  he  was  to 
be  his  Ueutenant  in  his  troop. 

Att.  Gen,  Then,  ray  lord,  we  leave  it  here. 

L,  C.  J,  Look  ye,  sir  John  Freind,  the  king's 
counsel  have  done,  and  now  you  may  speak, 
and  say  what  you  have  a  mind  to  say  in  your 
own  defence. 

Just.  Rokehy,  And  call  what  witnesses  you 
have  a  mind  to  call. 

Freind.  My  lord,  in  the  first  place,  I  deaire 
to  know  whether  Mr.  Courtney  is  come. 

L.  C.  J.   Your  solicitor  can  best  tell  that. 

Freind.   I  perceive  he  is  not  come. 

L.  C.  J.  VYell,  go  on :  I  suppose  he  will  not 
be  long  before  he  comes,  we  will  stay  for  him. 

Freind,  My  lord,  I  must  wait  ror  my  wit- 
ness :  but  in  the  mean  time,  as  to  Mr.  Porter's 
evidence,  1  own  I  was  at  the  meeting  at  the 
King's- Head  in  Leadenhall- street;  I  declare 
1  was  at  that  place,  and  there  were  some  gen- 
tlemen there,  but  how  many  or  whom  I  cannot 
say;  but  I  declare  there  was  not  one  word 
siioken  there  of  any  raising  of  men,  nor  any 
tning  of  that  nature,  that  he  speaks  of,  but 
only  we  were  drinking  a  glass  of  wine,  and 
eating  a  dish  of  meat  together,  and  sir  Joha 
Fen  wick  at  that  time  coming  in,  said  to  us,  I 
desire  you  to  come  to  our  end  of  the  town,  and 
take  a  dish  of  meat  with  ns.  And  there  was 
nothing  spoke  of  any  thing  relatingto  the  go- 
vernment. Gentlemen,  these  are  Papists,  and 
I  am  a  Protestant,  they  don't  care  what  they 
say,  for  thoy  think  they  merit  Heaven  by  de- 
stroyintr  Protestants ;  and  they  are  not  to  be 
believed  :  and  that  is  the  reason  that  I  was  not 
to  ask  them  the  question,  for  by  law  they  are 
not  witnesses,  and  for  that  1  appeal  to  your 
lordship. 

L.  Cf.  J.  Holt.  Why  are  they  not  witnesses  ? 

Freind,    Nay,  I  appeal  to  your  lordship. 

L.  C.  J.  Holt.  Truly  I  think  they  are  wit- 
nesses,  I  know  nothing  to  the  oontrary^ 
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Uy  lord,  Papbts  are  not  good  wit- 
ProtesUDts  for  thu  reason  that 
1  sban  teO  you ;  I  am  advised,  my  lord,  that  a 
^pot  If  not  a  good  witness  to  prove  a  Pro- 
tcfttnt  a  traitor  within  the  stat.  of  95  of  £d.  3. 

LwC.  J.  £b//.   Who8a3r8so? 

Frtmd,  My  lord,  I  desire  to  know  whether 
Ihetc  is  such  a  statute  P 

L.  C.  J.  Holt.  Yes,  no  donht  of  it,  there  is 
saeh  a  stKtute  as  that  of  the  35  of  Ed.  8,  about 


Frtimd^   Pray,  my  lord,  does  not  that  make 
iiss? 
U  C.  J.  HgU,    No,  indeed,  I  know  no  such 

things. 

Sfd.  Gen.  That  cannot  be,  my  lord,  that  any 
Hch  thing*  shooM  be,  for  all  were  Papists  then, 
tfaeie  was  no  such  a  thing  as  a  Protestant  in 
tbe  time  of  Ed.  3. 

Framd.  My  lord,  there  is  the  statute  of  the 
Sid  of  James  the  1st,  cap.  4th,  and  other  eta- 
tates  made  in  the  time  of  king  Charles  the 
Slid,  partieularlv  in  the  30th  year  of  his  reign, 
cap.  9d,  whereby  it  is  plain  they  are  not  to  be 
ferird  against  Protestants,  becaase  they  believe 
tbem  guilty  of  damnable  Heresy ;  and  by  those 
fltatotes  they  are  reputed  infamous. 

L.  C.  J.    Where  is  your  statute  ? 

Fremd,  My  lord,  I  have  no  Statute-book,  I 
denre  it  may  be  inquired  into,  this  advice  was 
given  me  by  my  lawyer ;  I  am  no  lawyer  my- 
Kif:  there  is  the  statute  of  3  James  1,  cap.  4, 
tad  tbe  next  is  30  Car.  8,  cap.  8. 

L  C.  J.  Well,  the  Statute-book  shall  be 
looked  into 

FretMd.  My  lord,  the  person  is  not  come, 
who  is  to  give  evidence  against  captain  Blair ; 
the  prinetpal  witness,  he  is  a  prisoner  at  the 
Gatehouse,  and  your  lordship  was  pleased  to 
»j  you  would  have  patience  till  he  came. 

£.  C.  /.     Yes,  yes,  we  will  stay  a  while]* 

Freind.  I  pray,  my  lord,  do,  for  it  will  be 
very  material  for  me. 

L.  C.  J.  Treby.  Have  you  any  thing  to  fill 
ap  the  time  with  in  the  mean  time  ?  [Then 
William  Courtney  appwed.] 

L.  C,  J.  Is  your  sohcitor  returned  with  this 
Habeas  Corpus? 

Frtind.  I  believe  he  is.in  or  about  the  court, 
bot  I  caoDoC  get  him  to  me,  tlie  crowd  is  so 
great.     fAller  much  ado,  Courtney  came  in.] 

L.  C.  J.  Is  this  tbe  witness  you  would  have? 

Frtind,   Yes,  my  lord,  it  is. 

£.  C.  J.  Then  what  do  you  say  to  him  ? 

Freind.    My  lord,  must  1  ask  him  the  ques- 


L,  C.  J.  Yes,  yon  must  propose  your  ques- 
tioos  to  the  court,  and  they  will  ask  them  of 
the  witnesses.  If  this  be  tbe  person  you  speak 
of,  you  had  best  examine  him. 

trtind.  Mr.  Courtney,  I  desire  you  would 
tpetk  what  you  know  of  captain  Blair. 

Courtney.  Gentlemen,  I  have  been  a  pri- 
soner in  the  Gatehouse  about  a  month,  and 
while  1  was  there  captain  Blair  at  the  same 
tiaie  came  in  as  a  prisoner,  as  mentioned  in  tbe 
pndantttioo ;  being  my  oh|  acquaiatoa€e|  (I 
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was  in  bed,  being  in  upon  some  other  accounts) 
and  when  they  told  ine  captain  Blair  was 
brought  in,  I  desired  him  to  come  into  my 
chamber.  I  told  him  I  was  sorry  to  see  him 
there ;  I  told  him  I  hoped  he  was  none  of  those 
concerned  in  this  plot ;  he  said  he  was  in  thft 
Proclamation,  but  that  he  was  innocent,  and 
knew  nothing  of  the  plot,  nor  of  the  assassi* 
nation,  nor  any  thin^  like  it;  there  were  se- 
veral other  persons  in  that  place  at  the  same 
time,  and  he  said  he  was  as  innocent  as  th» 
child  unborn. 

Freind,  Did  he  mention  any  thing'  of  m* 
then  ? 

Courtney.  At  that  time  he  said  nothing  of 
yon. 

Freind,  Pray,  Sir,  do  you  believe  he  is  * 
Roman  Catholic  f 

Courtney.  I  do  not  know  his  religion  indeed* 

Freind.  Bnt  don't  you  know  him  to  be  a 
Roman  Catholic  ? 

Courtney.  He  bore  the  character  of  one, 
but  I  never  saw  him  at  any  church. 

Just.  Rokeby.  Prav,  Sir,  how  k>ng  have  yoik 
known  captain  Blahr  r 

Courtney.  By  sight,  I  have  known  him  lir 
or  seven  years. 

Just.  Aokeby,  Pray,  upon  what  account  di& 
you  call  him  captain  ? 

Courtney.  It  was  a  common  name  among  all 
the  company:  he  was  called  so. 

X.  C.  J.   What,  all  the  time  you  knew  him ^ 

Courtney.  Yes,  all  the  time  tnat  1  knew  hiin^ 
I  knew  no  other  name  that  he  had. 

Freind,  But  did  you  not  hear  that  he  wa* 
reputed  to  be  a  Roman  Catholic  ? 

Courtney.  I  have  heard  that  character  of 
him  among  those  that  1  have  known,  but  £ 
have  very  little  knowledge  of  his  religion. 

X.  C.  X    Is  this  what  you  can  say  ? 

Courtney.  There  are  several  others  that 
were  witnesses  of  this,  as  well  as  I ;  I  never 
saw  you,  sir  John  Freind,  before  in  my  Ufe,  to 
my  knowledge,  nor  ever  spoke  to  you. 

Freind.  Sir,  a  note  was  sent  to  me,  that  yoo 
could  do  me  some  service,  and  that  was  th« 
reason  1  sent  for  you.  I  desire  Mr.  Carpenter^ 
Mr.  King,  and  Mr.  Payne  mav  be  called. 

X.  C.  J.  Have  you  done  with  this  man  thenf' 
*    Freind.  Do  you  know  captain  Porter,  Sir  f 

Courtney.   Yes,  I  do.  Sir. 

Freind.  Sir,  do  you  know  him  to  be  a  Ro- 
man Catholic? 

Courtney.  Sir,  I  have  heard  that  he  has 
such  a  character. 

L.  C.  J.   What  character  has  he? 

Courtney.   That  he  is  a  Roman  Catholio. 

L.  C.  J.   That's  only  by  hear-say. 

Freind,  My  locd,  I  have  done  with  this  man. 

X.  C.  jr.  If  you  have  done  with  him,  theo 
tbe  keeper  may  carry  him  back  again. ' 

Courtney.  Sir,  I  have  something  else  to  say. 

Freind.  My  lord,  he  says  he  has  something 
else  to  say. 

X.  C.  J.  Then  set  him  up  again :  (which 
was  done.)  Wei),  Sir,  what  is  it  you  have 
moi«  to  say  ? 
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Cmirtney,  Two  or  thret  days  ftfter  tbftt 
Mole,  thei-e  was  a  prisoner  then  in  the  Gate- 
boose,  M  bo  was  an  ensign  in  the  army,  was 
i^aiKng  the  Flying- Post  in  my  chamber,  and 
in  that  Flying- Post,  there  was  news  that  capt. 
Blair  was-  malting  a  great  discorery,  and  that 
he  had  accused  sir  John  Freind,  for  baring 
received  a  commission  for  a  regiment  in  which 
he  was  to  be  a  lientenant-oolonel,  and  said  a 
great  deal  about  that  regiment,  how  he  had  r^ 
ceired  snbsistence  money  for  them  from  sir 
John  Freind.  A  little  at\er  captain  Blair  came 
into  the  room,  and  asked  me  if  I  bad  got  the 
news  ?  I  told  him  yes ;  and  captain  Blair  then 
asked  what  was  the  import  of  it  ?  I  told  him  it 
was  there,  that  he  was  making  a  great  dis- 
<9overy,  and  particularly,  that  lie  was  to  be 
lieutenant- colonel  to  sir  John  Freind,  and  had 
receifed  subsistence  money  from  sir  J.  Freind 
fi>r  the  men  of  the  regiment.  Captain  Blair 
answered,  tbat  they  might  put  what  they 
would  in  the  news,  but  be  knew  nothing  of  it, 
nor  did  he  receive  any  money :  and  this  was 
a;  gr^l  surprize  upon  me,  and  upon  those 
others  that  beard  him,  when  we  were  told  be 
^s  to  be  the  main  evidence  against  sir  John 
Freind. 

Freind.  Well,  Sir,  do  you  know  any  thing 
else? 

Courtney.  Captain  Blair  was  bemoaning 
himself  afterwards,  tbat  he  weiit  against  bis 
conscience  in  this  thing ;  and  his  wife  told  me, 
tliat  he  was  very  much  concerned,  because  he 
was  going  to  do  this  against  his  conscience, 
and  she  was  sure  it  would  break  his  heart. 

Freind.    Do  yon  know  any  thing  more  ? 

Courtney.  And  he  told  me  in  his  chamber 
U|K>n  Friday  nigbt  last,  about  nine  o'clock  I 
came  to  see  him,  be  lay  upon  bis  bed  very  ill, 
and' his  wife  was  with  liim  ;  1  asked  him  how 
be  did  ?  and  he  clapped  his  hands,  and  said  he 
was  very  ill.  Pray,  said  I,  what  ails  you? 
Sure  you  have  gotten  some  very  great  cold. 
Oh !  no,  says  he,  life  is  sweet,  I  don't  know 
What  it  is  I  art,  but  were  it  not  for  life,  I  should 
never  do  what  1  do. 

L.  C.  J.  Did  be  tell  you,  he  went  against 
his  conscience? 

.  Courtney.  His  wife  and  he  spoke  at  first, 
that  he  went  agahist  his  conscience,  and  he 
believed  his  conscience  was  in  a  miserable 
state ;  and  this  1  sftoke  innocently  among  some 
of«the  prisoners,  and  I  did  not  know  that  it  was 
taken  notice  of,  but  it  seems  somebody  has  ac- 
«iuainted  sir  John  Freind,  and  so  I  am  brought 
here ;  I  know  nothing  of  being  a  witness,  I 
assure  you. 

Just.  Rokeby.  Pray,  who  were  present  when 
this  discourse  was  between  you  and  Blair? 
You  say  there  were  two  o:her  persons  present 
when  this  discourse  was  between  you  and  cap-, 
tain  Blair,  and  his  wife:  who  were  those  two 
j>er8ons? 

Courtney.  What  discourse  do  you  speak  of, 
my  lord  ? 

L.  C.  J.  You  aaid  tktire  wen  ttropentmi 
in  your  cb^ber. 
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Courtney.  Does  your  lordship  mean  nt  the 
reading  of 'the  Flying- Post? 

L.C.J.  Yes. 

Courtney.  My  lord,  this  gentleman  that  I 
was  speaking  of,  was  lying  down  upon  the 
bed,  and  captain  Blair  came  into  my  room, 
just  at\er  the  news  was  read,  and  asked  me  if 
I  had  got  the  news?  I  told  him,  yes ;  he  asked 
ma  what  was  the  im^rt  of  it?  I  told  him, 
they  said  he  was  makin|f  a  great  discoveryi 
and  particularly  against  sir  John  Freind. 

L.  C.  J.   Well,  and  who  were  there  then  ? 

Courtney.  This  ensign  that  is  now  a  pri- 
soner  in  the  Gatehouse,  who,  I  suppose,  can 
say  the  sanve  thing. 

Ait.  Gen.  Pray^  my  lord,  let  Mr.  Blair  be 
called  while  he  is  here,  and  let  him  know  what 
this  witness  says,  tbat  the  Court  and  Jury  may 
know  what  he  has  to  say  to  it. 

L.  C.  J.  Yes,  pray  let  Mr.  Blair  be  brought 
in  again.   (Which  was  done.) 

L.  C.  J.  Trcby.   Now,  let  Mr.  Courtney  re- 

E»t  what  he  said  now  before  about  captain 
lair'a  declarations  to  him. 
Courtney.  My  lord,  1  tell  your  lordship, 
there  waa  one  Tooley  a  prisoner  in  the  Gate- 
house, when  he  heard  the  Flying- Boat  cried, 
bought  it,  or  it  was  ordered  to  be  bought ;  and 
it  being  brought  into  my  chamber,  1  desired 


him  to  read  it,  and  I  was  walking  about  the 
room :  in  the  mean  time  captain  Blair  came  in, 
and  asked  if  we  had  got  the  news  ?  We  said, 
yes ;  and  be  asked  what  news  there  was  in  it  ? 
1  replied,  it  is  said  tbat  you  are  making  a  great 
discovery,  that  you  were  to  be  lieutenant-co- 
lonel to  sir  John  Freind,  and  bad  received  a 
great  deal  of  subsistence  money  for  the  regi- 
ment: says  be,  they  may  put  what  they  will 
in  their  news,  bnt  I  know  of  no  regiment,  nor 
of  ^ny  subsistence,  nor  of  any  commission. 
The  man  that  read  the  book  will  say  the  same 
that  I  do. 

Att.  Gen.   When  was  this?     ' 

Courtney.  This  was  one  day  when  the 
Flying-Post  came  out,  the  last  Saturday  but 
one  I  think. 

L.  C.  J.  But  you  talked  of  something  he 
should  say  to  you  of  going  against  his  con- 
science. 

Courtney.  That  was  upon  Friday  night  last, 
I  came  to  see  captain  Blair,  and  his  wife  was 
with  him,  and  captain  Blair  was  very  ill,  and 
clappintf  bis  bands,  and  groaning,  .and  jnoving 
himself,  and  in  a  very  miserable  condition, 
truly,  I  thought  be  waa  giving  up  the  ghost. 
I  asued  him  upon  what  account  he  was  so  sad? 
and  told  him  ithought  he  had  got  some  great 
odd:  he  told  me.  No.  Well,  said  1,  captain 
Blair,  I  understand  you  are  going  to-morrow 
to  Uicks*8-Hall,  and  I  pray  God  direct  you. 
Saya  he  several  times,  1  pray  God  direct  us 
all,  life  is  sweet.  Oh!  says  his  wife,  dear  8ir, 
he  would  never  do  it,  but  to  save  his  life ;  but 
it  goes  against  his  conscience :  m  said  I  to  him, 
you  have  had  the  character  of  an  honest  gen- 
tleman; I  hope  you  will  shew  yourself  such, 
ittdl^^rtgrfS^iUrect^a:  Iwith  no  tmn'* 
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Mood  may  lie  at  J9m  door.  Sava  be,  I  am  an 
unfortUDate  man ;  that  is  the  tniog  that  trou- 
bles me ;  or  something  to  that  purpose ;  which 
showed  ail  the  remorse  of  conscience  which 
ooold  be  in  the  world.  I  spoke  of  this  iono- 
centlj  among  the  prisoners,  and  it  seems,  it 
was  communicated  to  sir  John  Freind,  and  so 
I  am  brought  here  to  testify  it. 

Att.  Gen.  Prav,  what  say  you  to  this,  cap- 
tain Blair?  You  bear  what  he  says;  do  you 
give  an  account  what  you  know  of  it. 

L,  C  J.  You  hear  what  discourse  he  says 
be  had  with  you  ;  what  say  you  to  it  ? 

Blair,    My  lord,  this  gentleman  crowded 
himself  in  upon  me ;  my  wife  was  with  me, 
and  be  told  me  he  had  a  cup  of  brandy,  which 
would  be  good  for  me  if  1  had  a  cold.    God 
knows  my  heart,  I  desired  no  company  might 
come  to  me.    Says  be,  captain  Blair,  I  have 
beard  you  have  been  an  honest  gentleman  all 
along ;  and  you  are  going  to  Uicks's-HaU  to- 
morrow ;  (and  a  great  deal  of  such  discourse 
as  that),  and  I  pray  God  Almighty  direct  you ! 
That's  all  that  1  know  passed.     1  was  very  ill, 
Tery  sick,  as  1  am  far  from  beioff  well  now; 
bat  as  for  any  thing  of  remorse  of  conscience, 
as  I  hope  for  mercy  and  salration,  I  never  ex- 
pressed any  such  thing  to  him. 

L.  C.  J.    Did  your  wife  say,  that  you  were 
troubled,  that  you  were  going  to  do  that  which 
went  against  conscience,  and  you  would  not  do 
it,  but  to  save  your  life  ? 
Blair.    No,  1  am  sure  she  did  not. 
X.  C.  J.    Did  that  gentleman  thrust  him- 
adf  into  your  company,  or  did  you  desire  him 
fa  to  come  to  you  ? 
Blair.    No,  he  thrust  himself  into  the  xoom. 
Courtney.'   The  sink  was  hard  by,  and  1 
keard  captain  Blair  groan,  and  so  I  went  in  to 
aee  him  ;  every  body  bad  access  to  him. 
.    JB/air.   Pray,  where  is  the  keeper? 
Keeper.    Here  1  am,  Sir. 
Blmr.    Did  not  I  b^  of  you  for  God*s  sake, 
that  no  one  should  come  to  me  but  noy  wife  ? 

Att.  Gen,  If  the  keeper  of  the  Gatehouse 
be  there,  pray  swear  him. 

(The  Keeper  of  the  Gatehouse  was  sworn.) 

Sal.  Gen.  What  do  you  say  as  to  captain 
Blair's  desirin^f  that  nobody  should  come  to 
him,  but  his  wife  ? 

Keeper.  Nobody  was  to  come  to  him  unless 
they  forced  |i^mselves  upon  him. 

&/.  Gen.  Do  you  know  of  that  man's  comr 
ing  to  him  ? 

Keeper.   No,  Sir,  I  know  nothing  of  it. 

Blair,  1  always  desired  to  have  the  door 
locked  with  tlie  key  on  the  inside,  that  nobody 
i^krbt  come  to  me,  but  whom  I  had  a  mind  to. 

Keeper.  He  did  so,  because  he  was  ill,  and 
nobody  did  come  to  him  that  1  know  of. 

Blair.  My  wife  being  with  roe  came  to  me 
lo  the  bedside,  while  this  man  was  with  me, 
and  I  was  lying  upon  my  back ;  and  she  said, 
For  Cbriat  Jesus's  sake,  deaf  ^lair,  do  not 
HpjMilr  any  thing. 

X.C./.  Wtua^Wiisthis? 


BUUr.  WbaD  this  gentleman  was  with  me* 
she  desired  me  not  to  say  any  thing  before  him ; 
because,  said  she,  1  do  not  know  bu^  be  may 
he  a  trepan. 

Courtney.  Upon  the  word  of  an  honest  man, 
and  my  r^utation  is  as  dear  to  me,  as  yours  ia 
to  you,  she  said  notliing  of  that.  She  told  me, 
you  were  S[oing  to  do^  that  which  was  against 
your  conscience,  and  you  would  not  do  it  but 
to  save  your  life. 

Alt.  Gen.  Pray  what  is  this  man  committed 
for,  you  keej^?-^KeeperM  He  is  committed 
for  suspicion  of  treason. 

Courtney.    I  have  been  taken  n|l  five  times 
upon  suspicion,  and  this  last  time  1  was  com* 
mitted  to  tlie  Gatehouse. 
Att^  Gen,   Where  do  you  live,  Sir  ? 
Courtney.  In  Old  Southampton  Buildiqga> 
Sol.  Gen.   How  long  have  you  Uved  there  ? 
Courtney.   I  have  lodged  there  about  four 
years  and  an  half;  there  are  several  persona 
can  come  and  give  a  testimony  of  me. 

Sol.  Gen.  How  came  you,  Sir,  to  be  brought 
as  a  witness  here  ? 

«    Courtney.    I  was  surprized  at  it:  for  my 
part  what  1  did  was  by  way  of  pity,  seeing  bin) 
in  such  a  condition ;  I  pitied  vour  soul,  be* 
cause  you  and  your  wife  both  suewedso  mucli 
trouble  and  remorse  of  conscience :  as  for  sir 
John  Freind,  I  never  saw  him  till  to-day  in  all 
my  life,  that  I  know  of. 
Ait.  Gen.   What  couatryman  are  yoMy  Sir  f 
Courtney.   I  am  an  Irishman  bom. 
Ait.  Gen.  Have  you  any  es^te  in  Ireland  t 
Courtney.  No,  Sir,  I  have  nut. 
Sol.  Gen.   Pray,  how  came  you  to  go  to  BIr« 
Blair? 

Courtney.  I  have  known  him  a  long  time; 
I  have  been  ofWn  in  bis  company  at  tlie  <x>ffee- 
house ;  I  cannot  aay  I  am  iutimately  acquaipted 
with  captain  Blair,  but  only  as  1  have  seen  biipl 
in  the  coffee-house  a  great  many  times.  / 

Sol.  Gen.  But  1  ask  you  bow  3^019  came  to 
go  to  him ;  because  it  seems  lie  desired  nobody 
should  come  to  him  but  his  wife  ? 

Courtney.  He  may  say  what  he  pleases ;  for 
he  lay  first  in  one  room,  and  then  in  another, 
and  he  could  never  go  to  the  necessary  house, 
but  he  must  go  thipugh  my  room ;  but  if  you 
please  to  send  for  Mr.  Tooley  and  capt.  Court- 
ney, they  will  say  ^nd  swear  that  these  things 
passed  in  their  presence,  or  to  tlie  same  pur- 
pose, except  what  passed  between  him  and  me 
in  his  own  chamber.  Ensign  Tooley  did  read 
the  paper  of  the  Flying- Post;  and  as  for 
what  he  said  of  his  knowing  nothing  of  tha 
plot,  it  was  talked  of  up  and  down  the  prison, 
and  so  it  came  to  me ;  and  |  invited  him  into 
my  chamber  as  my  old  acquaintance ;  though 
I  was  not  very  fkmiliar  wiil^  him ;  and  aa  qa 
declared,  he  knew  nothing  of  the  matter. 

L.  C.J,  You  bear  what  he  says;  captain 
Blair,  did  you  tell  him  you  knew  nothing  of 
the  plot? 

Blair.  Yes,  I  believe  I  might  at  first ;  aa 
we  were  talking  when  I  first  came  in,  aud  I 
told  him  the  truth :  fur  I  was  iouucent  aa  |e 
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he  asMssinfttioD,  for  indeed  I  wu  so ;  and  as 
to  the  inTasion  there  was  only  some  freneral 
discourse,  and  I  was  not  willing  to  explain  my- 
self among  such  people  as  theT  were,  when 
they  asked,  me  any  questions  about  it :  I  had 
to  do  with  the  king  and  council. 

L,  C.  J.  Sir  John  Freiod,  have  you  any 
more  witnesses  to  examine  ? 

Freind,  Yes,  my  lord,  I  desire  Mr.  King 
may  be  called.  [Which  was  done,  and  he  ap> 
peared.] 

L,  C.  J.  There  he  is,  Sir,  what  would  you 
ask  him  .^ 

Freind.  I  desire  to  know  of  him,  whether 
he  does  not  know  captain  Blair  and  captain 
Porter  to  be  Roman  Catholics,  and  whether  he 
does  not  know  me  to  be  a  Protestant. 

Kin^,  I  am  of  opinion  Mr.  Porter  is  a  Pa- 
pist ;  he  was  always  taken  to  be  so  at  Epsom, 
where  I  used  to  go,  and  where  be  used  to  go, 
and  he  was  never  looked  upon  as  a  Protestant. 

X.  C.  J.  And  what  do  you  take  sir  John 
Freind  to  be? 

King.  I  take  sir  John  Freind  to  be  a  Pro* 
testant ;  so  he  is,  and  so  he  ever  was. 

Freind.  But  when  you  have  been  in  my 
company,  and  they  have  been  speaking  of  the 
government,  what  have  I  said  or  done  ? 

King.  Whenever  they  started  any  reflect- 
ing words  upon  the  government,  he  was  used 
to  say,  Forbear,  I  do  not  admit  of  any  such 
discourse. 

Att,  Gen.  How  long  have  you  known  him  P 

King.  He  has  been  my  acquaintance  this 
fifWen  years,  and  married  a  relation  of  my 
wife's  husband.  (At  which  there  was  very 
great  laughing.) 

King.   I  mean  her  former  husband. 

L.  C.  J.  He  has  reconciled  the  matter  very 
well  for  this  point ;  for  he  tells  you  he  meant 
ber  first  husband. 

Freind.  Ay,  my  lord,  no  doubt  of  it,  he  will 
T«cover'it;  it  was  her  former  husband.  Mr. 
King,  don't  you  mean  it  was  her  former  hus- 
band? 

King.  Yes,  Sir,'  I  have  told  you  it  was  so ; 
her  former  husband's  name  was  Thomas  Case. 

L.  C.  J.  Mr.  Tanner,  you  are  to  look  upon 
two  statutes,  the  one  is  d«Jac.  1,  cap.  4,  and 
the  SOth  Car.  3,  can.  $. 

King.  My  lord,  I  have  heard  him  say,  if  I 
had  not  taken  the  oaths  to  king  James,  which 
oaths  are  binding  to  my  conscience,  I  could 
as  freely  take  the  oaths  to  the  present  govern- 
ment, as  any  man  in  England ;  but  I  will  lire 
peaceably  and  quietly  under  the  government : 
Dot  because  I  do  not  take  the  oathK,  I  am  dou- 
ble taxed,  and  I  will  pay  it. 

Freind.    My  lord,  I  desire  captain  Kaines 
may  be  called.    [Who  appeared.] 
/      L.  C.  J.   What  do  you  ask  him.  Sir  ? 

Freind.  Captain  Kaines,  1  desire  to  know 
^f  you,  whether  Mr.  Porter  and  Mr.  Blair  are 
Homan  Catholics ;  and  I  desire  you  to  speak 
as  to  myself,  what  I  am. 

Koinet.  They  are  so  reputed  to  be  at  £p- 
fomj  it  waa  also  io  reported  there)  and  1  have 
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been  acquainted  with  sir  John  Freind  several 
years,  bong  concerned  together  in  the  Trained 
Bands  of  theTower-Haouets,  and  I  have  been 
in  his  company  several  times  since  the  king 
came  in,  and  never  heard  him  give  any  reflect* 
Jng  language  against  the  government  in  my 
life. 

L.  C.  J.   Have  jou  done  with  him.  Sir  ? 

Freind.  My  lord,  I  did  not  hear  him  ;  but 
I  suppose  he  has  declared,  as  tooiptain  Porter 
and  captain  Blair,  that  they  are  Catholics. 

L.  C.  J.  He  says,  Porter  and  Blair  are  re- 
puted Papists ;  and  he  has  known  you  a  long 
time,  and  been  concerned  w  ith  you  in  the 
Trained- bands,  and  never  heard  you  reflect 
upon  the  government  since  the  king  came  in. 

Freind.  My  k>rd,  I  desire  to  know,  whether 
he  believes  me  to  be  a  Protestant  ? 

Kainet.  I  did  always  take  sir  John  Freind 
to  be  a  Protestant 

Freind.  Then,  next,  I  desire  Mr.  Carpenter 
may  be  called.    [Who  appearetl.] 

X..  C.  J.    What  do  you  ask  him.  Sir? 

Freind.  I  desire,  Mr.  Carpenter,  that  yon 
will  acquaint  the  court^whether  you  know 
captain  Poiier  to  be  a  Roman  Catholic,,  and 
what  you  know  of  me  ? 

Carpenter.  I  have  been  at  Epsom  serenil 
summers,- and  usually  am  there  in  summer 
time,  and  he  was  so  reputed  there :  but  as  to 
sir  John  Freind,  I  have  known  him  above  these 
SO  years ;  I  keep  a  brew- house,  as  he  does,  and 
we  have  been  concerned  together,  and  have 
had  severe]  occasions,  upon  the  account  of 
trade,  to  meet  him  upon  particulars  of  appraise- 
ment, when  any  partners  came  in,  and  I  never 
knew  him  but  very  orderly  and  civil ;  I  never 
heard  him  reflect  any  thing  upon  the  govern- 
ment, but  was  always  peaceable  and  quiet :  he 
was  always  looked  upon  as  a  Protestant,  and 
went  to  church.    That's  all  that  1  can  say. 

Freind.  Mv  lorfl,  as  to  the  Statute- Book, 
wilt  yotir  lordship  please  that  the  Statute- Book 
be  sent  for? 

L.C.J-  Yes,  yes,  we  do  not  forget  it.  Have 
you  any  more  witnesses  ?  Call  all  your  wit- 
nesses, and  we  will  consider  of  that  afterwards. 

Freind.  I  desire  Mr.  Hawkins  may  be 
called.    fWho  appeared.] 

L.  C.  J.   What  say  you  to  this  gentleman  ? 

Freind.  I  desire  you,  Mr.  Hawkins,  to  give 
an  accoufit  what  I  am ;  whether  yon  know  me 
to  be  a  Roman  Catholic  or  a  Protestant  ? 

Hawkins.  I  have  known  sir  John  Freind 
these  twenty  odd  years,  and  have  had  dealings 
with  lijm  many  times  before  the  change  of  go- 
vernment, and  since,  1  never  heard  him  reflect 
upon  the  government ;  nor  never  heard  him  to 
siieak  slightly  of  it :  and  as  to  his  being  of  the 
Protestant  religion,  I  do  know  as  much  as  any 
man,  as  much  as  another;  I  always  believed 
him  to  lie  a  Protestant  of  the  Church  of  Eng- 
land, as  good  as  any  man  alive ;  he  always 
went  to  church.  ^ 

L.  C.  J.   What,  since  the  Revolution  ? 

Hawking.  I  have  not  been  so  conversant  with 
him  since  that,  becnnse  I  went  out  of  tovro,  and 
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lifcrfoatoftowD;  bat  1  believe  there  are  tbose 
at  Backaey,  that  can  gire  an  accoant  of  that 

JFraadL  I  desire  major  Mmild  may  be  called. 

£1.  C.  /.  Then  I  suppose  you  bare  done  with 
Mr.Hmwkiiisr 

Fremd,  Yes.  [Then  majorMould  stood  up] 

JL  C.  /.    Well,  what  say  you,  8ir  ? 

Mamld.  My  lord,  1  have  known  sir  John 
Frnnd  many  years,  above  these  twenty  years, 
and  I  always  looked  upon  him  as  a  sincere 
Pnitestant;  and  I  bave  often  been  in  his  com - 
Mny  since  the  Revohition,  and  I  never  heard 
km  speak  diminishingly  of  the  firoTernment. 
1  bebeve  him  to  be  as  good  a  Protestant  as  any 
ia  En^aod. 

X.  C.  J.  How !  as  any  in  England  ?  That's 
a  great  character. 

Frtind.  Then,  I  desire  Dr.  HoUings worth 
may  be  called.     [But  he  did  not  appear.] 

Frtimd,  Then,  my  lord,  1  desire  Mr.Lupton 
my  be  called. 

L  C.  J.  There  is  Mr.  Lupton,  whtft  would 
yao  b«ve  with  him  ? 

frtind.  I  desire  he  will  give  an  account 
what  bf  knows  of  me,  what  rejitrion  1  ant  of? 

Lupton,  Bfy  lord,  as  to  sir  John  Freind,  1 
bave  known  bim  this  ten  yeare ;  he  was  pleased 
to  employ  me  as  a  cbaphim  in  his  house  a  con- 
i^eraole  time,  both  before  and  after  the  ReVo- 
klion  ;  and  after  the  Revolution  we  always 
med  tbe  prayers  according  lo  the  Church  of 
Emdand,  anci  we  did  always  pmy  for  the  pre- 
smt  king,  and  the  Iste  queen  Nary,  at  which 
m  John  was  many  times  present. 

Ait,  Gen.  How'long  is  it  since  you  IfA  him  ? 

LaptoH.  About  four  or  five  years,  as  I  re- 
member :  then  sir  John's  laniily  lessened  ;  he 
was  pleased  to  sav  to  me,  Mr.  L>upton,  I  am 
goiog  to  Tnnbridge,  and  my  family  lessens, 
(this  is  about  five  or  six  years  ago),  and  1  shall 
bave  no  occasion  for  yon  at  present ;  but  if 
ever  I  make  use  of  a  chaplain  again,  I  will 
make  use  of  vou:  this  he  was  pleased  to  say. 

L.  C.  J.  60W  long  is  it,  do  you  say,  that 
ySQ  bave  left  him  ? 

iMpUm.  About  five  years ;  and  as  to  any 
objection  of  his  being  a  Papist,  I  have  often 
dlMom^ed  with  sir  John  Freind  almut  tbe  Po- 
pbb  religion,  and  he  has  often  s}>oken  with  de- 
te^arion  «»f  th«-  principles  of  the  Pipists. 

Freind.  What  have  you  heard  me  speak  of 
die  Freocb  ;  and  about  any  thing  of  an  inva- 
aon,  how  I  wonld  venture  my  litie  for  the  Pro- 
ksiaot  religion,  or  any  thing  of  that  ?* 
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*  See  in  this  Collection,  Mr.  Erskine's  Ob- 
snratioiia  and  the  Arguments  on  the  proposed 
enminaition  of  Daniel  Stuart,  when  called  tor 
tbe  thifd  time  in  Hardy's  Case,  a.  d.  1794. 
8ee,  too,  Lord  Russell's  Case,  vol.  9,  pp.  631, 
cc  seq. ;  Hampden's  Case,  vol.  9,  p.  1099 ; 
RasewelPs  Case,  vol.  10,  pp.  206,  et  seq.; 
Omush's  Case,  vol.  11,  p.  SS'i;  Asbtan's 
Case,  vol.  19,  p.  747  ;  and  the  other  Cases  in 
this  Work  referred  to  by  Mr.  Enkine  in  Har- 
ry's CtM  a«  aborv. 


Luptcn,  I  have  often  beard  yon  say,  as  to 
the  present  government,,  that  though  you  could 
not  comply  with  it,  yet  you  would  live  peace- 
ably under  it.  When  we  have  been  talking  of 
these  things,  you  said  you  never  would  be  in 
a  plot ;  and  though  you  could  not  comply  with 
the  present  government,  yet  you  would  never 
concern  yourself  in  auy  design  against  it.  For 
my  part,  my  lord,  I  know  nothing  by  him, 
but  that  he  is  an  honest  and  a  worthy  gentle- 
man, though  he  be  so  unfortunate  to  be  under 
this  accusation 

Freind.  I  desire  Mr.  Hoadley  may  be  called. 
[Who  appeai*ed.] 

JL  C.  /.   Well,  what  sav  you,  Sir? 

Freind.  Pray,  Mr.  Uoadley,  will  you  give 
an  account  to  the  court  what  you  know  of  my 
being  a  Protestant,  and  of  my  lilis  and  conver- 
sation ? 

Hoadley.  I  believe  sir  John  Freind  is  a  very 
settled  Protestant  in  the  Church  of  England  ; 
and  I  have  reason  to  believe  so,  because  I  have 
frequently  discoursed  with  him,  because  I  have 
had  a  couple  of  children  that  were  his  nephews, 
upon  whose  account  I  have  lieen  forced  several 
times  to  wait  niM>n  him  ;  and  he  has  often  said 
he  never  would  be  in  any  plot,  and  his  worda 
that  he  used  to  me  were  really  very  remark- 
able, *'  Catch  me  in  the  corn,  and  put  me  in 

*  the  pound.' 

L.  C  J,    What  were  his  words,  Sir? 
Hoadley.    He  used  to  say  he  would  never  be 
in  any  plot ;  for,  says  he,  '  Catoh  me  in  tbe 

*  corn,  and  put  me  in  the  pound :'  and  1  have 
heard  him  express  himself  with  a  great  deal  of 
detestation  of  king- killing,  and  those  principles 
of  the  Papists,  the  assassmating  ot  any  crown- 
ed head. 

Alt.  Gen.  Pray,  Sir,  how  came  you  to  dis- 
course with  sir  John  Freind  about  king-killing 
and  plots  ?  You  are  a  schoolmaster  it  seems ; 
how  happened  this  sort  of  discourse  between 
you? 

Hoadley.  There  will  be  discourses  about 
these  tilings  son  etimes. 

Ati.  Gen.  But,  pray,  how  was  the  discourse 
introducefl  ?  What  was  the  occasion  of  the  dis- 
course ?  Sure  there  was  some  occasion  extra- 
ordinary for  him  to  express  himself  to  you. 

Hoadley.    1  cannot  remember  the  particular  ' 
occaNi(»n,  but  such  discourse  there  was. 

Att  Gen.  IVay,  how  lung  agp  is  this  time 
that  this  discourse  was? 

Hoadley.  I  believe  it  was  five  or  six  times 
within  these  two  years. 

Att.  Gen.  What,  have  you  had  the  sam^ 
disconrse  live  or  six  times  one  after  another  ? 

Hoadley.  I  caunot  say  that ;  but  those  used 
to  be  his  words. 

Att.  Gen.   What,  in  common  discourse?  ' 

Hoadley.  He  said  he  would  never  be  in  any 
plot. 

Freind.  My  lord,  I  can  bring  a  mat  many 
more  witnesses  of  this  kind,  and  I  believe  | 
could  have  a  thousand  to  prove  me  a  Protestant 

L.  C.  /.  Call  whom  yon  will,  sir  Jobp,  wc 
will  bear  them. 
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Freind.  Mj  lord.  1  «m  very  loth  to  (rooble 
you. 

Just.  Rokchy.  No,  it  will  not  be  reckoned 
any  trouble,  we  will  hear  all  your  evidence. 

Freind.  There  is  one  Mr.  Willis  and  one 
Mr.  Hemings ;  but  1  desire  it  may  not  be  for- 
gotten as  to  the  acts  of  parliament,  for  they  are 
Tery  material  for  me,  as  1  shall  shew  by  and 
bye.     [Mr.  Willis  appeared.] 

X.  G.  J.  \yell,  what  say  you  to  this  gen- 
tleman ? 

Freind.  Mr.  Willis,  I  desire  you'd  ffive  an 
account  to  their  lordships,  what  you  tniiik  of 
me,  as  to  my  being  a  Protestant,  and  how  I 
have  behaved  myself  in  every  respect  all  along? 

Willis.  My  lord,  I  have  always  taken  it  tor 
firanled,  that  those  that  come  to  church  are 
Protestants;  and  I  did  always  take  sir  John 
Freind  to  be  a  Protestant.  The  acquaintance 
I  had  with  him  was  since  he  lived  in  the 
parish  of  Hackney,  and  we  have  had  some  con- 
Terse  together;  and  there  have  past  friendly 
▼isits  between  us ;  and  1  do  not  remember  any 
discourse  while  I  was  there  that  tended  to  the 
government  one  way  or  another.  1  was  never 
very  often  with  him,  but  his  discourse  was  al- 
ways very  oblifiring,  discreet,  and  prudent, 
whenever  I  was  there. 

X.  C.  J.  Pray,  Sir,  when  did  you  see  Lim 
at  church  ? 

Willis.  Truly,  my  lord,  I  cannot  call  to  mind 
when  it  was. 

X.  C.  J.   Cannot  you  name  any  time? 

Willis,  He  may  be  at  church  sometimes, 
and  I  not  see  him  ;  our  seats  are  at  a  distance 
from  one  another,  and  there  are  pillars  between, 
that  one  can't  see  every  body ;  and  I  cannot 
call  to  mind  when  I  did  see  him  last  at  church. 

X.  C.  J.  Has  he  been  there  within  this  year 
or  two  ? 

Willis.  He  has  been  gone  from  Hackney  a 
year  and  above.  * 

Mr.  Mounlague.  Pray  can  you  say  you 
have  seen  him  at  church  within  these  wur 
years? 

Willis..  Truly  I  cannot  call  to  mind  whe- 
ther I  have  or  no. 

Freind»  I  desire  Mr.  Hemingw  may  be 
caUed.  I  could  call  a  great  many  more,  but 
they  are  much  to  the  same  effect  as  these  are. 

jL  C.  J.  Call  whom  you  will,  sir  John,  if 
you  think  fit  to  call  them,  we  will  hear  them. 

Freind.  Being  they  are  not  here,  I  will  not 
trouble  you  farther ;  it  is  all  to  the  same  pur- 
pose. 

X.  C.  J.  Well,  take  your  own  course ;  if 
you'll  caU  them,  the  court  will  be  sure  to  hear 
them. 

Freind,  But,  my  lord,  here  js  one  thing 
that  I  must  desire  your  lordship's  direction  in : 
if  these  gentlemen,  my  lord,  captain  Porter 
and  captam  Blair,  who  are  the  two  witnesses, 
and  none  but  those  two  against  me,  if  they  are 
Papists,  they  are  not  good  witnesses  against  a 
Protestant,  to  prove  him  a  traitor  within  the 
statute  of  the  1^6th  of  £dward  the  Sd.  For 
the  statute  says,  He  that  is  indictsd  xnosl  he 


proveably  attainted ;  which  cannot  bt  by  the 
evklence  of  Papists,  and  those  that  reiuse .  tq 
take  the  oaths  of  obedience,  which  are  required 
to  be  taken :  and  therefore  I  humbly  beseech 
you,  that  you  will  please  to  tender  them  the 
oaths,  for  there  is  a  statute  in  the  3  Jac.  1, 
cap.  4,  which  appoints  the  tendering  of  the 
oaths  to  them.  • 

X.  C.  J.  That  is  not  our  business  at  this 
time. 

Freind.  Then  I  must  beg  your  pardon  that 
they  are  not  substantial  witnesses ;  fur  this  is 
the  law,  as  I  am  informed.  I  humbly  submit 
to  your  lordship,  whether  this  be  not  the  law. 
1  only  speak  it  to  know  whether  it  be  conve- 
nient for  me  to  rehearse  it.  I  asked  the  qlies- 
tion  before  they  were  sworn.  1  know  not 
whether  it  be  convenient  for  me  to  move  it 
now. 

X.  C.  J.  Ay,  ay,  it  is  very  convenient  now  ; 
now  is  the  proper  time. 

Freind.  Before  ever  they  were  swore  I  would 
have  asked  them  the  question  whether  they^ 
were  Papists  or  not,  but  it  was  not  allowed,  it 
was  over- ruled :  now,  my  Lord,  there  is  such 
a  statute,  and  I  humbly  beseech  you  to  tender 
them  the  oaths,  and  that  would  be  a  demon* 
stration  that  they  were  Papists,  and  then  ihejr 
could  be  no  good  witnesses. 

X.  C.  J.  You  say  well,  if  we  could  find 
such  a  statute,  that  no  Papist  should  be  a  wit- 
ness ;  but  there  is  no  such. 

Freind.  My  lord,  I  beg  your  pardon,  and  I 
hope  you  will  not  take  it  amiss ;  1  offer  what 
I  am  advised  to  oifer. 

X.  C.  J.  No,  no,  by  no  means,  there  will  be 
nothing  taken  amiss. 

FrcTnd.  For  the  statute  of  the  S5th  of  fid- 
ward  the  third,  and  that  of  the  30lh  of  k'lag 
Charles  the  second,  and  that  of  the  Sd  of  kin;^ 
James  the  first,  cap.  4,  here  it  is  plainly  de- 
inonstiable,  that  Papists  are  not  to  be  believed 
against  any  Protestant,  who  is  with  them  es- 
teemed a  damnable  heretic ;  and  then  they  be- 
lieve the  pope  and  their  priests  can  absolve 
them  from  all  oaths,  and  they  are  declared  to 
be  given  to  evasions,  and  equivocations,  and 
meutal  reservations,  and  can  have  dispensations 
for  all  their  villanies ;  and  therefore  they  arjs 
not  to  be  credited  :  their  evidence  is  of  no  value 
unless  tliey  will  iu  this  manner  upon  theii; 
oaths  renounce  these  principles:  therefore  I 
humbly  beg  they  may  have  the  oaths  tendered 
them. 

X.  C.  X  That  is  not  our  business  now. 
/  Freind.  And,  my  lord,  your  lordship  was 
pleased  to  promise  me  that  il'  any  matter  of 
law  did  arise,  my  counsel  should  be  heard. 

X.  C.  J.  First  let  ua  know,  whether  tliere  be 
any  auch  law  as  you  mention,  or  to  any  sucti 
pumose. 

freind*  My  lord,  1  desire  my  couo&el  may 
come  iu,  and  speak  jto  it :  for  my  life  is  in  duflT- 
ger,  and  so  is  every  houest  gentleman's  life 
every  day.  I  am  as  clear  as  tba  child  unborn. 
I  have  no  witnesses  to  prove  any  thing,  and 
therefore  I  desire  my  oounsel  may  be  he|trd« 
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£.  C  J.    If  tb€  ooiiit  did  think  there  were 

Mny  colour  in  this  ohjection  that  you  make, 

wf  would  let  )'0u  have  couDsel;  we  wouM 

do  it;    nay,  we  are  desirous  to  do  it  if  it 

ooold. 

Freind.  What,  oiy  krd  ? 

L.  C.J.  To^llowyou  counsel,  if  there  were 

any  colouj^  in  tbiy  olgection  in  relation  to  Pte- 

)Nsts  not  Ipingf  witnesses.     T  would  be  ^lad  to 

see  the  counsel  that  would  own  this  objection : 

but  indeed,  1  see  no  colour  in  it:  the  statute 

shall  be  pn>duced  that  yon  quote,  and  then  we 

iball  see,  whether  there  be  any  thin^  like  it 

m  that  statute.      Pray  will  you  read  those 

words  that  you  say  are  in  that  statute  to  that 

psriiQse? 

Freind.  I  am  not  so  expert  to'know  the  words 
before  and  after ;  and  therefore  I  think  it  is  re- 
qoisite  I  should  hare  counsel.   * 

L.  C.  J.  It  is  supposed  you  have  had  coon- 
mI,  and  I  suppose  your  counsel  that  hare  ad* 
visBd  you  to  make  this  ol^ection,  hare  instruct- 
ed you  whereabouts  in  the  statute  it  is.  * 

Freind.  My  lord,  1  denre  my  counsel  may 
Recalled  in  and  beard  to  it« 

L.  C.  J.  i  Cell  yon,  that  by  law  we  can« 
not  hear  counsel  to  any  such  matter  that  has 
Doooloor  of  ol^ection  inlaw  in  it?  though  for 
nj  part,  I  wish  we  could,  becaase  1  wovM 
&n  hear  what  any  counsel  <^an  say  to  make 
out  soch  an  objtetion,  that  Papists  are  not 
fDod  witnesses. 

Freind.  My  lord,  I  wish  you  would  hear 
my  counsel  to  it. 

L  C.  J.  Look  ye,  sir  John  Friend,  you  hi^ve 
desired  that  this  statute  may  be  turned  to,  and 
you  desire  to  have  them  read,  and  they 
■ball  be  all  read  fcom  the  beginnings  to  the 
(od. 

Freind.  I  desire  the  statutes  of  the  2Stb  of 
Edward  the  thinl,  the  Sd  of  king  James  the  1st 
c.  4.  and  the  30th  of  K.  Charles  the  8d,  may 
Wread. 

L.  C.  J.  What  chapter  is  that  of  the  aoth 
of  K.  Charles  the  second  ? 

Friend.  Really  it  is  not  put  down  in  my 
p^r. 

L.  C.  J.  Then  look  out  the  chapter,  while 
he  is  reading*  the  other.  Look  ve,  gentlemen 
of  the  jury,  sir  John  Freind  does  desire  th^ 
statute  of  the  35th  of  Bdward  3,  may  be  read, 
which  is  the  statute  about  treasons,  and  the 
statute  upon  which  be  is  indicted,  and  it  shall 
be  read,  therefore  pray  hearken  to  it. 

CL  (fJr.  (Reads  it.)  This  is  made  in  the 
S5th  year  of  K.  Edward  the  third.  «*  A  de- 
dahition  which  offences  shall  be  judged  trea- 
son, il^m,  Whereas  divers  opinions  have  lieen 
before  this  time,  in  what  cases  treasons  shall 
belaid,  and  what  not." 

Freind.  My  lord,  I  beg  the  fhvonr  I  may 
tpeak  onewoKl'betbre  it  go  on  •(}  be  read. 
L.  C.  J.  Yes,  with  all  mv  heart. 
'Freind,  4  speak  it,  my  lord,  because  it  will 
he  to  the  very  thing  now  in  question,  I  am  ad* 
▼ised  that  consultation  to  levy  war  is  no  trea- 
ia&,lftlbaAtlPdMiiOQ«idlitliiaro0ti#ft:  And  in- 
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▼iting  men  to  come  from  beyond  sea  is  n» 
treason,  unless  a  foreign  prince  be  invited  to 
coma  with  his^  own  suligecU ;  far  English, 
Scotch,  and  Irish  are  not  eimnies,  but  rebels, 
and  to  be  dealt  with  otherwise;  therefore  1 
leave  it  to  your  lordships,  for  I  am  no  lawyer, 
only  1  am  advised  to  insist  upon  these  tbinga. 

Then  the  Statute  of  the  25tb  of  Edward  S« 
about  treasons,  was  read  thongbout,  only  about 
ttie  middle  the  prisoner  made  some  interrup- 
tion. ^ 

Freind.  I  believe  this  statute  is  not  the  sta^- 
tute  1  go  upon  ;  that  which  I  mainly  insiaC 
upon,  is  the  statute  of  the  third  of  kmg  Jamea 
the  first,  cap.  4. 

Just.  RiJceb^.  This  is  the  same  stetnte  you 
are  indicted  upon,  the  jpreat  statute  for  trea- 
sons ;  and  as  to  your  objection  last  mentioned, 
what  is  treason  and  what  is  not,  he  is  not  yat 
come  to  that  part. 

Freind.  Well  then,  let  him  go  on  whh  iU 
(It  was  read  to  the  end.) 

L.  C.  J.  Now  it  has  heen  read,  ii  this  the 
stotute  you  would  hare  ? 

Freind.  There  must  needs  be  a  mistake  a» 
to  the  chapter,  it  is  set  down  the  35th  of  Edw. 
3.  bi^  there  is  no  chapter. 

L.  C.  J.  Yes,  this  must  be  the  stetute,  it  re- 
lates to  treasons,  and  it  hap  those  words  in  it» 
that  what  you  read  out  of  your  ppers  relates  to. 
Well,  that  we  nnay  go  on  in  order  of  time» 
what  statute  of  king  James  is  it  that  you  men- 
tion ? 

Freind.  It  is  the  dd  of  kin^  James  1,  cap.  5, 
it  is  upon  account  of  tendenng  the  oaths  ap- 
pointed to  be  taken  by  the  statute,  and  (reading 
out  of  a  paper)  to  tell  the  court  that  they  ought 
to  have  the  oaths  tendered  them. 

L.  C.  J.  That  is  the  business  of  another 
time  ;  read  the  statute. 

CL  ofArr,  ««  An  Act  for  the  discovnring  and 
repressing  Popish  Recusants."  What  pari  is  itf 

Freind.  Tvuly,  my  lord,  I  cannot  tell. 

L.(XJ.  It  is  a  long  statute,  but  if  be  will 
have  it  read,  it  must  be  read  all. 

Freind.  My  lord,  I  would  not  give  the  court 
any  trouble,  hut  it  is  about  having  the  oatfaa 
tendered  to  them. 

CI,  of  Arr.  '1  believe  this  is  the  paramphy 
•<  And  for  the  better  trial  how  his  Majestv'a 
auhjects  stand  afiected  in  point  of  their  loyalty 
and  due  obedience,"  &c. 

A  great  part  of  the  Statute  was  read,  relatinj^ 
to  that  matter. 

X.  C.  J.  What  else  Would  yoa  have  read| 
sir  John  Friend  ? 

Freind.  1  only  gather  from  thence,  that  no 
Roman  Catholic  is  capahleof  swearing  against 
a  Protestant,  because  thepope  and  the prieste 
can  absolve  them  from  their  oaths. 

X.  C.  J.  Well,  what  have  you  tilore  to  sayf 

Friend.  My  lord,  I  only  speak  this  as  to  Ro- 
man Catholics,  they  do  not  regard  an  oath 
against  a  Protestant,  because  they  hive  their 
priests  4b«t  can  Absolve  them,  and  therefore 
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how  sacli  a  man's  otth  can  weigh  any  thiogf,  I 
cannot  apprehend ;  therefore  if  I  have  omitted 
any  thini^,  I  hope  your  lordship  will  supply  it, 
as  yoQ  are  my  counsel ;  for  you  are  a  counsel 
for  me,  as  well  as  the  king. 

£.  C.  J.  Yes,  yes,  I  would  help  you  ra  any 
thing  1  could. 

Freind,  ^ly  lord,  I  thank  you  ;  I  desire  vou 
to  help  me,  tor  I  am  as  innocent  as  the  cnild 
unborn,  whatsoerer  these  men  have  sworn: 
These  are  hard  tilings  that  are  laid  upon  a 
ffentleman,  and  no  man  is  safe  at  this  rate,  they 
being  sworn  hy  two  Papists,  who  will  swear 
any  thing  against  Protestants. 

X.  C  /.  liook  ye,  sir  John  Friend,  have  y<^ 
any  witnesses  to  prodlice,  that  these  two  men 
hare  any  displeasure  or  malice  against  you,  that 
they  should  accuse  you  wisely  ? 

Freind.  My  lord,  I  am  sorry  I  hare  not  my 
witnesses ;  I  hare  been  so  kept  up,  that  I  had 
not  time  for  people  to  come  to  me ;  I  had  not 
iny  counsel  to  come  to  me  before  Saturday. 

L.C,J.  How  happened  that? 

Freind,  My  lora,  there  was  a  mistake  in 
that,  I  think  it  was  Friday,  either  Friday  or 
Saturday :  1  had  them  not  till  Fritlay  in  the 
afternoon :  I  was  kept  so  close  that  none  were 
permitted  to  come  at  me:  on  Thursday  I  had 
an  order,  but  there  was  a  mistake  in  the  order, 
and  i  desired  to  get  another  order,  but  I  could 
not  get  anv  body  to  get  another  order  for  me,  to 
hare  rov  friends  to  go  and  enquire  into  things, 
or  else  I  should  hare  found  out  enough  of  wit- 
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Att,  Gen,  I  am  sure  he  had  an  order  for 
counsel,  at  the  same  time  that  notice  was  giren 
him  of  his  trial. 

L.  C.  /.  When  was  Uiat? 
«  Att,  Gen,  On  Tuesday,  my  lord. 

L.  C,  J.  What  say  you  to  it,  Mr.  Baker?. 

Mr.  Baker,  My  lord,  I  did  attend  sir  John 
Freind  on  Tuesday  last,  to  giro  him  notice  of 
bis  trial  as  this  day  ;  and  I  at  the  same  time 
toki  him  if  he  would  name  his  counsel  to  me,  I 
vonld  procure  an  order  for  them  to  come  to 
bim.  The  next  morning  he  was  pleased  to 
name  to  me  sir  Bartholomew  Shower;  I  took 
the  liberty  to  tell  him,  4hat  he  being  so  con- 
cerned at  the  House  of  Lords,  and  at  the  com- 
mittee about  parliamentary  business,  some 
other  tiersons  that  had  named  him  of  their 
counsel,  notwithstanding  orders  were  procured 
for  him  to  go  to  them  as  their  counsel,  yet  by 
that  means  they  were  disappointed  of  him,  and 
great  delay  was  giren  to  the  prisoners ;  and 
tnerefore  I  desired  him  to  consider  of  it,  and  to 
send  to  sir  Bartholomew  Shower,  and  any  other 
counsel  that  he  had  a  mind  to,  and  know  their 
pleasures,  whether  they  would  attend  him; 
and  if  he  would  send  m«  word,  I  would  procure 
an  order  for  him.  But  not  hearing  from  bim, 
I  went  on  Wednesday  to  him  at^n,  and  he 
•aid  he  sent  to  Mif.  Noitbey,  but  he  would  not 
come  to  biro  till  he  had  spoke  with  sir  Bartho- 
lomew Shower,  hot  he  would  send  me  word 
that  night,  yet  he  did  not.  But  the  next  day 
I  Mr.  Burleigh  to  me  to  the  duke  of 


Shrewsbury's  oflke,  and  brought  me  thenam^* 
of  the  persons  that  he  would  lure  assigned  bim 
of  counsel,  and  immediately  1  procured  ao  or* 
der  for  it,  and  away  he  went  with  it.  This  was 
upon  the  Thursday ;  Mr.  Welden,  and  Mr. 
Cresset,  or  one  of  them,  were  named  in  the 
order,  1  am  not  positive  which,  and  Mr.  Undeiw 
hill,  and  Mr.  Burleigh  were  lo  be  admitted  to 
bim.  Mr.  Burleigh  had  the  order;  if  be  did 
not  carry  it  to  him,  I  cannot  help  that. 

L.  C.  J,  IV ben  was  that  order  for  the  coun- 
sel? 

Mr.  Baker.  It  was  upon  Thursday,  my  lord, 

Freind,  Mv  lord,  may  1  speak? 

L,  C,  J,  Yes,  yes,  wnatyon  will. 

Freind.  My  lord,  the  reason  why  I  bad  no% 
my  witdeases  was  this :  there  was  a  gentle- 
man, one  colonel  Cash,  lieutenant  to  my  lord 
Lucas,  he  undertook  to  go,  and  put  in  bi» 
name,  and  three  more,  one  John  Neale,  and 
one  Phillips  to  hare  an  order  to  go  about  to- 
look  aiier  my  witnesses ;  but  they  did  not  pat 
in  any  one  ot  their  names,  but  they  took  up  and 
secured  my.  kinsman  Cash,  and  put  bim  into 
the  messengers  hands,  and  would  not  suffer 
me  to  hare  any  of  his  assistance ;  thecefore  I 
saw  what  a  design  there  was  upon  me. 

Att,  Gen.  As  for  Mr.  Cash,  there  was  very 
good  reason  for  it,  be  was  secured  for  su^- 
cion  of  treason. 

X.  C.  J.  If  you  had  wanted  any  witnesses, 
and  had  not  been  so  fully  prepared  as  you  ex- 
pected to  be,  you  should  hare  moved  before  the 
trial  came  on  to  pot  it  off. 

Just.  Rokeby,  But  my  lord  put  a  question 
to  you  before,  can  you  shew  any  reason  why 
these  persons  should  hare  any  malice  against 
you? 

Freind,  My  lord,  I  was  not  so  much  a  law- 
yer as  to  know  these  things ;  but  it  is  a  bard 
thing,  that  a  man  that's  innocent  must  suffer  at 
this  rate :  I  have  been  disappointed  in  eveiy 
thing,  for  these  gentlemen  hare  not  been  |ier- 
initted  to  answer,  whether  they  are  Roman  Ca* 
tholics  or  no. 

Rokeby.  Nor  hare  your  witnesses  proved 
that  they  are  Roman  Catholics,  but  only  that 
they  are  reputed  so. 

L  C.  J,  Well,  I  cannot  tell  what  avail  that 
would  hare  been  of,  if  tliey  had  been  prored  so. 
Have  vou  any  more  to  say,  sir  John  Freind  ? 

Freind.  No,  my  lord,  'l  ieare  it  to  God,  and 
you,  and  the  iury  to  consider  of  it. 

Sol.  Gen,  May  it  please  your  lordships,  and 
you  gentlemen  of  the  jury,  1  am  of  counsel  in 
this  case  for  the  king',  against  sir  John  Freind  , 
the  prisoner  at  the  bar ;  and  it  comes  to  my  turn 
to  sum  up  the  eridenoe  that  has  been  giren. 
Sir  John  Freind,  the  prisoner  at  the  bar,  cannot 
but  own,  that  he  hath  hitherto  had  a  very  fair 
trial,  and  he  shall  hare  no  reason  to  complain, 
that  I  do  him  any  injury  in  my  part  i  am 
sure  both  he,  and  you,  and  all  of  us,  rery 
well  remember,  when  persons  of  as  good  qua- 
lity as  he  is,  or  better,  nad  not  the  same  usage 
or  liberty  of  defence,  m  such  cases,  as  this  gen- 
tleman bM  bad;  aad  though  all  tbinga  avo 
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Tery  wdl  now,  yet  the  time  was,  within  all  onr 
meniones,  when  inuocencY  was  no  saf eCv  for  a 
inao'a  life,  much  leas  for  his  liberty;  ana  when 
thoietwo  are  taken  away,  and  are  invadeil, 
pnpertv  signifies  Dotbing*.  The  time  was, 
wfaea  tbe  Protestant  religion,  and  the  chnrrh  of 
Bagiand,  of  which  the  prisoner  boasts  himself 
to  1^,  (and  for  a  very  g0(Ml  reason,  because  it  is 
the  best  of  relimous,)  I  say,  the  time  was,  when 
that  was  in  danger;  and  when  Popery  (for 
which  be  now  re£ciB  npon  the  witnesses)  was 
like  to  have  over-run  hotli  us  and  it ;  and  if 
his  majesty,  with  the  hazard  of  his  lite,  and  at 
a  neat  ezpence,  had  not  rescued  us,  there  is 
modj  doubte,  but  that  all  that  we  feared  at 
that  time,  would  have  been  made  good  upon 
were  now.  And  it  is  a  melancholy  thing  to 
coDoder,  that  there  should  he  a  sort  of  people 
amofigst  us,  so  in  love  with  what  we  then 
dreaded,  as  to  be  continually  endeavouring  to 
hriog  it  about  again.  And  it  is  an  ungrateful 
thiii^4  when  his  majesty  ventured  his  life  then 
aorf  has  done  it  several  times  since  to  defend 
v»  and  does  all  that  he  can  to  keep  our  ene- 
Biiei  at  a  distance,  there  should  be  a  party  of 
BM,  that  do  what  they  can  to  invade  tneir 
coantry,  to  destroy  his  maiesty's  subjects,  and 
to  fall  npon  himself,^  when  he  is  present 
UB0Dg9t  us.  I  will  not  accuse  the  prisoner  at 
the  bar  particularly,  though  it  is  plam  he  knew 
rfit. 

Freind,  Know  of  it?  I  declare  before  God, 
ittl  the  world,  1  know  nothing  of  it. 

Sol,  Gen,  This,  if  it  were  among  equals 
vers  certainly  a  most  ungrateful  thing,  when 
another  person  is  iif^hting  in  my  defence,  that 
1  ihould  design  against  his  life ;  or  when  he 
docs  what  he  can  to  protect  my  estate,  I  should 
he  invading  and  spoiling  his. 

Gentlemen,  if  the  prisoner  at  the  bar  is  not 

Gilty  of  what  he  is  accused  of,  and  what  yon 
re  heard  the  witness  give  evidence  of,  tnen 
Mlhing  of  this  doth  relate  to  him  :  but  if  what 
has  been  given  in  evidence  against  him  is  true, 
then  the  prisoner  at  the  bar  is  one  of  those  per- 
aoos,  tliat  has  done-  all  he  can  to  make  this 
eouatry,  which  has  been  the  place  Of  retreat  for 
all  Protestants  to  By  to,  from  persecution  in 
their  own  countries  ;  I  say  to  make  it  as  nn- 
Mfe  for  them,  as  that  from  which  they  came. 

Gentlemen,  The  evidence  against  him  is, 
fint,  Mr.  Porter,  and  he  gives  it  in  evidence, 
that  at  the  Old  King's  Head  in  Leadenhall- 
aticet,  there  was  a  meeting  of  the  prisoner,  and 
Porter  and  several  others,  in  order  to  consider 
the  best  means,  how  to  bring  back  the  late 
hiog  Jaoies ;  and  they  concladed  at  last,  that 
the  best  means  would  be  to  send  somebody  into 
Pmnce,  to  advise  the  late  king  James  to  bor« 
nvofthe  French  king)  10,000  men,  1,000  horse, 
1,000  dragoons,  and  8,000  ibot,  and  that  ha 
ihoold  nnake  what  speed  he  couid  to  land  wiih 
them  here  ;  and  to  encourage  and  invite  him 
to  do  so,  they  promised,  him  their  assistance, 
aod  they  did  not  doubt  but  to  be  ready  to  meet 
him  with  «,000  horxc  at  his  landing. 

Gentlemen,  the  person  that  was  pitched  dpon 
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to  go  npoD  this  errand,  wae  Mr.  Cliamock,  a 
person  lately  executed  for  the  treason^  of  wbicl^ 
be  was  attamted.  Mr.  Chamock  was  diffident 
whether  thb  was  tbe  effect  of  sober  considers* 
tion,  and  therefore  would  not  undertake  to 
carry  this  message  until  there  had  been  ano« 
ther  meeting  of  the  same  persons ;  to  see 
whether  they  continued  in  the  same  mind. 
Another  meeting  accordingly  was  appointed, 
and  agreed  upon,  and  that  was  at  Mrs.  Mount- 
joy's  tavern  at  St.  James's,  and  there,  he  says, 
there  were  almost  ail  the  persons  that  were  in 
LeadenlialKstreet,  and  at  that  meeting  the 
question  being  asked,  whether  they  were  of  tbe 
same  opinion,  that  Mr.  Chamock  should 
go  to  France  to  tbe  late  king  upon  that 
message,  that  1  told  you  of  before  P  they  did 
all  agree  to  abide  by  the  old  resolution  ;  that 
he  shonld  go,  and  make  as  speedy  &  return  aa 
he  could,  and  bring  back  the  late  king's  answer. 

Captain  Porter  telle  )rou,  that  Mr.  Chamock 
did  go  to  France,  and  comes  and  brings  word 
back,  that  the  French  king  could  not  at  that 
time  spare  that  force  that  ^as  then  desired  ( 
and  so  it  was  delayed  at  that  time,  because  th» 
French  king  was  not  at  leisure  then  to  employ 
his  men  in  this  service ;  but  it  was  likely  to 
have  taken  place,  but  very  lately,  if  the  provi* 
dence  of  God  had  not  prevented  it. 

Gentlemen,  our  next  witness  w  Captain 
Blair,  and  he  tells  you.  That  about  two  yean 
ago,  sir  John  Freind,  the  prisoner  at  the  bar, 
shewed  him  a  commission  tnat  he  had  received 
from  the  late  king  James,  to  raise  a  regiment ' 
of  horse,  of  which  he  was  to  be  colonel;  that 
this  was  signed  James  Rex  at  the  top,  and 
countersigned  by  my  lord  Melfbrd,  and  it  wan 
in  paper.  And  that  there  were  a  peat  many 
consultations  betweeo  sir  John  Fremd,  himself, 
and  others,  about  tbe  raising  of  this  regiment, 
and  providing  officers  for  it.  He  tells  you  be 
was  to  have  been  lieutenant  colonel,  and  was 
to  procure  aa  many  officers  and  troopers  as  he 
cotdd ;  and  he  tells  you,  he  did  procure  several 
officers ;  and  he  names  them  ;  one  Fisher  wae 
to  be  eldest  captain,  oneVeraatti,  and  one  Hall, 
and  one  Beitham,  and  that  Bertham  was  to  be 
lieutenant  to  Blair  in  his  own  troop. 

Gentlemen,  a  |p*eat  deal  of  the  evidence 
which  captain  Blair  has  given,  is  indeed  out  of 
sir  John  Freind's  own  mouth,  and  that  is  as 
strong  an  evidence  as  p6ssibly  can  be  given  % 
and  he  does  for  that  purpose  tell  you,  that  he 
said  one  Evans  was  to  be  a  captain  of  horse, 
and  one  colonel  Slater  was  grown  so  much  in 
sir  John  Freind's  favour,  that  be  rivalled  cap- 
tain Blair,  iu  tbe  opinion  of  sir  John  Freind  ; 
and  sir  John  Freind  for  that  reason  would  have 
two  lieutenant  colonels,  whereof  Slater  was  to 
be  one.  Captain  Blair  sa^s,  he  took  that 
amiss,  that  any  one  besides  himself  should  be 
in  that  post,  and  resented  it  to  sir  John  Freind  { 
and  therefore  sir  John  Freind  found  out  ano« 
ther  office  for  Slater ;  and  that  was  to  be  % 
captain  of  a  troop  of  horse,  that  should  consist 
of  non -swearing  parsons,  and  which  were  to 
Ue  an  independent  troop, 
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(Gentenen,  He  talb  joa  that  be  M  lb* 
■everal  meif,  bat  the  uarticuiar  peraoiw,  thooj^ 
be  has  named  the  omcen,  he  did  oot  m  dis- 
tinctly remember,  but  they  are  in  the  paper 
that  be  delivered  to  the  couocil,  which  he  baa 
net  about  him:  He  telte  you,  that  sir  John 
Fkeind  told  him,  that  one  Richardson  was 
another  eaptaiD  of  horse,  and  the  like  of  one 
Mr.  Cole,  that  he  was  to  be  a  captain  likewise. 

He  also  acquainted  vou,  gentfemen,  that  he 
did  receive  from  sir  Jonn  Frelnd  several  sums 
of  money,  and  be  acqoalnts  you  in  particular 
with  the  manner  how ;  he  says  that  sir  John 
Fretnd  had  expended  100/.  towards  the  300/. 
that  was  pid  for  the  escape  of  colonel  Parker 
out  of  the  Tower ;  and  tnat  sir  John  Freind 
was  to  be  reimbursed  by  monies  that  were  to 
be  transmitted  from  king  James  at  8t.  Ger- 
mains.  He  tells  you  that  Figgott  had  re- 
ceived the  money,  but  did  not  deal  with  sir 
John  Freind  so  ndrly  as  to  pay  it  to  bim ;  bat 
w4en  captain  Blair  was  pressing  on  sir  John 
FMnd  for  some  money,  sir  John  Freind  was 
contented  that  he  should  have  SO/,  provided  be 

Sit  it  from  Pi^tt  oat  of  this  100/.  Captain 
bur  had  not  mteresC  enough  it  seems  to  get  it 
himself  from  Piggott,  but  he  applies  himself 
to  one  Harrison  or  Johnson,  (for  it  seems  he 
goes  by  both  those  names)  a  priest,  who  bad 
fo  interest  in  Piggott,  by  wniob  means  be  got 
5tot.  of  Piggott,  and  this  be  says  was  in  Jane 
cr  July  kst 

Then,  Gentlemen,  be  tells  you  aflerwards, 
be  was  pressing  upon  sir  John  Freind  to  have 
another  30/.  and  sir  John  Freind  was  contented 
be  should  have  it,  provided  he  bad  it  from  Pig^ 
gntt,  and  he  produces  ye  a  letter  that  was  fhmi 
that  very  person,  the  prisoner  at  the  bar,  which 
is  to  that  purpose ;  excosing  himself  that  cap- 
tain Blair  bad  not  beard  firom  bim,  bat  that  he 
weold  meet  him  at  such  a  time,  and  at  such  a 
coffife-house.  The  matter  indeed  is  not  di- 
rectly expressed  in  words,  but  at  the  time  and 
plaoe  the  prisoner  did  meet  Blair,  and  there 
was  Harrison  and  this  Piggott,  and  there  5/.  of 
the  last  SO/,  was  paki  him ;  and  the  other  15/. 
was  pakI  him  afterwards ;  and  he  swears  theie 
two  twenty  poonds  were  paid  to  bim  by  sir 
John  F(f  ind,  upon  account  of  the  charve  tliat 
Bfadr  had  been  at  in  drinkmg  with,  and  treat- 
ing these  men  who  were  to  be  engaged  with 
•ir  John  Freind  in  his  regiment. 

Gentieroen,  he  tells  yoo  likewise,  that  sir 
John  Freind  told  him  be  had  written  a  letter 
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to  kin^  James,  and  he  shewed  htm.  this  letter, 
and  this  was  at  that  Pigeott's  mother's  boose ; 
•ad  when  Blair  read  it,  he  tells  you  he  thought 


It  was  80  well  penned,  that  he' did  apprehend 
Fergason  must  have  a  hand  in  it,  and  that  it 
was  none  of  sir  John  Freind's  own ;  and  that 
upon  this  sir  John  Freind  was  angry,  that  be 
•bonld  suspect  that  sir  John  was  not  the  writer 
of  this  letter;  all  this  shews  an  intelligence 
with  king  James,  and  makes  oot  all  the  rest  of 
the  intemled  invasion  by  king  James,  and  a 
French  fbrae  here. 
Ouptam  Bhurlikomie  telle  yoojgieutfeBMBv 


that  sir  John  Fenwkdc  bad  Ibnr  troope  of  bone, 
as  sir  John  Freind  told  bim,  by  way  of  encou- 
ragement, which  were  all  ready  for  the  service ; 
and  that  Ferguson  undertook  to  bring  a  num- 
ber of  men,  and  was  to  beone  himself  in  that 
party ;  and  all  this  was  to  be  pot  in  practice 
when  the  Toulon  fleet  came  about,  and  joined 
the  Brest  fleet.  And  lastly  be  tells  you,  when 
he  went  in  the  coach  with  sir  Jobn  Freind, 
sir  John  told  bim  they  must  act  very  warily, 
and  be  very  good  husbands,  for  in  truth  it  had 
cost  him  so  much,  that  if  the  fleet  did  not  come 
soon,  or  the  design  should  miscarrv^  he  should 
want  mcmey  to  carry  on  his  trade.  All  this 
positive  evidence  is  of  the  witness's  own  know- 
ledge from  the  prisoner's  own  mouth. 

Against  this  evidence^  gentlemen,  be  takes 
exception :  that  the  two  witnesses  are  Roman 
Catholics;  but  this  is  no  exception  to  their 
evidence  at  all;  for  it  was  never  yet  allowed, 
or  indeed  objected,  that  I  know  of,  before,  that 
Roman  Catbolws  were  not  good  witnesses.  A 
Roman  Catholic  may  be  an  honest  man,  not- 
withstanding hw  religion :  But,  1  think,  that 
every  body  knows  that  men  who  have  been  ill 
in  other  thmgs,  thongh  Roman  Catholics,  may, 
as  to  those  particular  things,  be  good  witnesses. 
Nay,  not  long  ago,  but  on  Wednesday  last  we 
produced  some  witnessest  who  were  Roman 
Catholics,  and  yet  allowed  for  good  evidence, 
thongh  engaged  in  that  horrid  conspiracy 
against  the  life  of  the  kinjf ;  and  if  any  thing 
would  have  taken  off  their  evidence,  certainly 
the  gnilt  of  such  a  crime  would  do  it,  more 
than  the  pretence  of  any  particular  persuasion 
of  religion.  Nay,  1  most  crave  leave  to  say 
farther,  that  this  argument  is  so  tkr  firom  mak- 
iiMg  him  no  wimess,  that  it  makes  it  the  more 
likely  he  does  spcmk  the  trntfei,  and  therefore  it 
a  good  witness.  For  thongh  Roman  Catholics 
may  be  honest  men,  yet  they  are  more  likely 
to  engage  in  snch  a  design  than  an  v  other  men. 
And  I  think  I  may  very  safely  add,  sir  Jobn 
Freind  woald  not  have  found  so  many  that  be 
coold  engage  in  each  a  basiness  as  this,  that 
were  of  any  religion  bat  the  Roman  Catholic, 
and  therefore  he  applied  himself  to  these  per- 
sons, as  most  likely  to  iinbork  with  bim  on 
socb  a  bottom. 

Gentlemen,  as  to  what  Courtney,  that  waa 
hrongbt  from  the  Gate-house,  says  about  bis 
diaoonrse  with  captain  Blair  in  the  prison; 
captain  Blair  has  upon  his  oath  declared,  that 
he  did  not  go  so  far  as  to  say,  he  did  any  thing 
a^tnst  bis  conscience,  hot  only  Courtney  bid 
him  take  care  what  he  swore,  and  pressed  him 
nc  farther.  He  pretends  be  came  casually 
into  Bbdr'a  chamber^  bat  it  is  plain  he  mMded 
into  his  room ;  for  it  is  sworn  by  the  jailor, 
and  Blair  himself,  that  he  bad  given  directions 
none  shoold  come  into  his  room  but  his  wife, 
so  that  does  not  discountenance  the  evidence  of 
Blair  at  all ;  and  if  you  do  believe  what  oar 
witnesses  have  said,  captain  Porter  and  cap- 
tarn  Blahr,  then  sir  John  Freind  is  guilty  of  all 
the  crimes  that  are  chaiged  i|pon  him  in  thie 
nml  I  hope  yon  wiU  be  ae  joat  t* 
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vour  priaee,  to  voar  eomitry,  and  to  your* 
adves,  u  to  find  him  gailty  accordingly. 
Mr.  CSovser.     If  your  lordship  pleasM,  spare 
awonl  on  * 


the  same  side.  My  lord,  I  do 
Mt  trooble  yoar  lordship  out  of  an  appreheu- 
iifio  that  there  is  aoY  thing  necessary  to  be 
aid  to  the  coort  in  this  matter^  or  for  the  sa- 
tii&ctioii  of  the  jury,  hot,  if  possible,  that  we 
JDigfat  COS vinoe  the  prisoner  at  the  bar,  that  he 
has  had  no  hard  measure,  in  this  prosecution, 
Bwled  to  him,  hot  that  he  is  pro?ed  guilty  of 
the  crime  of  which  he  stands  aociued,  and 
thit  leaOy  there  is  no  weight  at  all  in  the  de- 
fince  which  he  has  made. 

The  fint  part  of  it  goes  to  discredit  one  of 
oar  et idcofses,  captain  Blair,  from  somedis- 
ooarw  that  he  would  object  to  bare  passed  be- 
twen  him  and  the  persop  here  produced,  in 
the  prisoD  of  the  Gate-house.  And  the  first 
pact  of  thai  dti^oonrse  was,  upon  Blair^s  first 
eocain^  into  the  prison ;  and  as  to  that  time, 
theolycctioo  amodnts  to  no  more  than  this ; 
IhstcapCain  Blair  would  not  confess,  when  be 
was  pumped  hv  a  fellow- prisoner,  that  he  was 
e^aged  in  so  horrid  a  design.  What  weight 
thoe  is  lA  such  an  obiection,  truly  I  cannot 
see,  but  will  leave  it  to  auy  man's  judgment  to 
eoasider,  that  a  man,  when  he  is  treshJy  taken 
■p  on  soeh  an  occasion,  does  not  immediately 
esafess  his  guilt  to  eftvy  body  that  meets  him, 
■ly,  to  |»ei«oo8  that  would  not  have  liked  him 
fitf  makmg  such  a  confesaioo,  but  perhaps 
wooU  have  destroyed  him  in  prison  for  so 
dsicig. 

The  ether  discourse  was  upon  Friday,  the 
■at  day,  1  think,  before,  captam  Blair  went  to 
Hicks's-hall,  to  his  examination ;  aqd  thai  he 
ioinides  himself  into  Blair's  chamber,  when 
he  lay  very  ill  upon  the  bed,  accosts  him  with 
a  cop  of  brandy  m  his  hand,  and  with  good  ad- 
riee  at  the  same  time,  that  be  should  take 
jpcat  care  in  what  he  should  say  at  Hicks's- 
hall,  aod  the  like :  and  then  captain  Blair,  it 
iwaia,  did  express  some  reluctancy  in  the 
thisg  he  was  going  about,  as  if  it  were  against 
his  moid  and  indinadoo.  If  that  were  true, 
(though  captain  Blair  denies  it  positively  upon 
his  oath)  yet  it  wae-no  more  than,  I  am  willing 
ts  ohscrre  for  the  prisoner,  captain  Blair  did 
Wficss  bcrc^  when  he  first  came  into  court ; 
sad  it  is  no  more  than  what  is  natural,  since 
the  priaaoer  had  been  bis  friend  and  intimate,' 
sad  hp  was  ffoing  to  depose  that  a^nst  him, 
vfaidi  was  lOwJy  to  prove  fiMal  to  bim. 

My  lord,  as  to  another  part  of  his^defence, 
it  cooaisiaeluefly  in  this :  the  evidence  brought 
Is  pnwe,  that  the  king's  witmasos  are  reputed 
Maaa  Catholics,  aiud  that  the  prisoner  is  a 
iMI«d  Proicetaotof  the  church  of  England. 
If  that  be  true  too,  all  that  can  be  rationally 
sad  fiuHy  collected  from  thence  is  this,  that 
they  (the  witnesses  I  mean)  when  tliev  en- 
f^gadi»soch  a  black  and  execrable  Jesign, 
■ttbtbe  very  good  Papists ;  but  I  am  sure  it 
«i  be  agreed,  that  toe  prisoner  in  so  doing 
«»  a  very  bad  Aotestaat. 
My  laid,  he  olpecto.  to  their  evidoMe  this 
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likewise,  that,  if  they  be  papists,  they  may  be 
absolved  by  the  pope,  or  their  priests,  though 
they  shouUI  swear  falsely.  Possibly  that  may 
be  so,  for  aught  I  know  ;  I  confess,  I  sm  not 
very  well  acquainted  with  the  principles  of 
that  religion  :  but  this  1  dare  say,  that  every 
one,  who  has  heard  what  has  been  sworn  by 
them,  will  think  it  so  great  a  disservice  to  tlie 
popish  cause  and  interest,  that  it  will  bo  one 
of  the  last  things  their  priests  will  ever  ab* 
solve  them  of. 

Aly  lord,  there  is  another  matter  ^e  pri- 
soner has  thought  fit  to  insist  upon ;  he  hos 
brought  two  or  three  clergymen  to  depose, 
that  whenever  he  discoursed  with  them  (it 
seems  at  all  times)  he  was  talking  about  being 
in  a  plot,  and  very  readily  told  bis  resolutioa 
not  to  be  in  any.  It  seems  it  still  swam  op* 
permost;  his  professions  were  made, very 
causelessly  :  for  they  all  say  nothing  intro- 
duced them;  but  of  nis  own  mere  motion  he 
was  always  declaring  he  was  not  then  in  a  plot, 
nor  ever  would  be.  I  have  heard,  that  one 
way,  weak  men  and  children  often  discover 
their  knowledge  of  a  secret  intrusted  to  them, 
is,  by  a  repeated  and  mmecessary  declaring, 
that  they  haow  nothing  of  the  matter. 

My  lord,  in  the.  next  olace  tor  his  defem^, 
he  just  offered  a  point  or  law ;  but  tbe  court  so 
well  satisfied  him  in  that,  that  I  think  he 
waved  it.  He  alledged,  that  a  bare  conspirajisy 
to  levy  war  is  not  treason  ;  and  the  court  did 
him  fight  in  detdaring  (as  God  forbid  but  they 
should)  that  it  is  not  treason :  but  I  desire  tbitt 
gentlemen  of  the  jury  would  condider  that  the 
prisoner  at  the  bsr  is  not  accused  barely  of  a 
conspiracy  to  levy  war,  but  you  are  told  to 
what  end  that  war  was  to  be  levied,  to  join  the 
late  king  upon  his  descent  into  this  ktogdom 
with  a  French  power,  ia  order  to  drive  hie 
majesty  out  of  the  kingdom,  and  to  depose 
him  from  the  crown ;  which  is  a  killing  bim 
in  the  ey^  of  the  law :  and  that  is  high- tree* 
son,  by  whatever  means  they  intended  to 
effect  It;  whether  by  war,  or  a  stab,  or  any 
other  manner,  it  is  indifferent. 

in  the  mutt  pUce,  my  lord,  I  would  not 
take  notice  of  another  part  of  his  defence, 
which  bad  been  better  let  alone,  wherein  he 
admits  that  be  was  present  at  the  two  meetings 
he  is  accused  to  have  been  at  by  Porter  ;  but 
be  only  differs  in  one  point,  that  there  was  no* 
thing  talked  then  but  geueral  and  indifferent 
discourse.  The  witnesses  have  sworn  what 
the  discourse  was,  and  you  will  weigh  the  one 
against  the-  other;  his  aflirmation  of  a  thing 
unlikely  in  defence  of  himself)  luid  what  is  do- 
posed  upon  oath  by  the  king's  witnesses  to  the 
contrary. 

My  lord,  there  is  one  thing  UMnre  I  wouM 
take  notice  of,  and  that  is  the  evidence  of  Mr, 
Bertham,  which  we  do  not  produce  as  a  direct 
evidence  against  the  prisoner  at  the  bar,  but  as 
a  confirmation  of  what  was  sworn  by  Blair. 
And  it  does  shew  that  tbe  matter  sworn  by 
Blair,  was  not  of  late  devised  out  of  mai- 
hoe,  or  otherwise,  to  destroy  the  prisoner  ^ 
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fortbal  Blair  aoqaainted  Bertham  with,  and 
discoarsed  him  about  the  principal  mattere  of 
fact,  that  are  now  sworn,  at  least  two  years 
ago)  and  besides  his  e?idence  and  the  evi- 
dttnoe  of  Blair  concur  in  this  particular,  that 
he  was  to  be  lieutenant  in  Blair's  troop. 

My  lord,  such  a  coDcnrreooe  of  evidence 
and  (ftlier  circumstances  in  this  matter,  f^reatly 
increase  the  weight  of  the  proof  against  the 
prisoner,  especially  when  there  is  nothing  ma- 
terial alledged  by  him  in  his  defence,  and 
therefore  I  shall  trouble  your  lordship  no  fur- 
ther. ^ 

L.  €.  J.  Holt.  Look  ye,  gentlemen  of  the 
jury,  sir  John  Freiod,  the  prisoner  at  the  bar, 
is  indicteil  for  high  treason.  The  treason  that 
is  mentioned  in  the  indictment  is  conspiring, 
compassing  and  imagining  the  death  and  de- 
struction of  the  kiD({.  To  prove  the  conspiracy 
and  design  of  the  king's  death,  there  are  two 
principal  overt-acts  that  are  mainly  insisted 
upon.  The  one  is  the  consulting  and  agreeing 
with  divers  others  to  send  Mr.  Gbarnock  into 
France  to  king  James,  to  desire  him  to  per- 
avade  the  French  king  to  send  over  forces  here 
to  assist  them ;  who  were  to  furnish  other 
forces  for  the  raising  of  a  war  within  this  king- 
dom, in  order  to  depose  the  king :  and  accord- 
ingly Mr.  Charnock  was  sent  upon  that  design. 
The  qUier  oveit-act  is  the  prisoner's  having  a 
commission  from  the  late  king,  and  preparing 
and  directing  men  to  be  levied,  and  to  be  ready 
to  be  in  a  regiment,  of  which  sir  JoMta  Freind 
was  by  that  commission  to  be  colonel ;  and  this 
was  always  to  assist  in  the  restitution  of  king 
James,  and  in  order  tliereunto  in  the  deposing 
and  eVvuision  of  king  William. 

These,  gentlemen,  I  tell  you,  are  the  two 
overt- acts  that  are  principally  insbted  upon  : 
and  to  prove  sir  John  Freind  guilty  of  these 
there  are  two  witnesses  that  have  been  pro- 
duced ;  the  one  is  captain  Porter,  who  speaks 
to  the  first,  the  other  is  captain  Blair,  who 
sptaks  to  the  second. 

Captain  Porter  tells  you,  That,  the  latter 
end  of  Mav,  or  the  beginning  of  June  bst,  he 
and  sir  John  Freind,  and  others  that  he  men- 
tioned, were  at  the  King*6-Head  tavern  in 
Leadenhall-street,  and  there  they  entered  into 
a  discourse  about  the  returning  of  the  late 
king  James ;  and  they  did  consider  anong 
themselves  which  was  the  most  effectual  way, 
and  what  were  the  most  probable  means  to 
have  him  restored :  and  thereupon  it  was  agreed 
among  them,  that  they  would  send  a  messen- 
ger into  France  to  him,  to  desire  him  that  he 
would  solicit  tlie  French  kin^  to  furnish  him 
with  10,000  men,  to  be  sent  into  England, 
8,000  foot,  1,000  hoi-se,  and  1,000  dragoons  ; 
and  they  did  agree,  that  when  these  forces 
were  sent,  consisting  of  this  number  of  men, 
then  thev  would  be  ready  to  meet  and  join 
them  witli  2,000  horse :  every  one  of  them  was 
to  furnish  his  quota :  to  which  sir  John  Freind 
did  expressly  agree.  The  messenger  that 
they  agreed  to  send  was  with  them  in  com- 
pany, aiMl  heard  the  consult,  which  was  Mr. 
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Cbamockf  who  was  lately  tried  and  since  exe- 
cuted« 

This  being  at  that  time  determmed,  Mr. 
Obamock  intended  to  go  upon  the  execution  of 
that  design,  and  made  ready  for  his  journey  : 
but  before  he  went,  he  had  a  desire  to  meet 
with  the  company  again,  and  have  a  further 
discourse  upon  this  matter,  to  see  whether  they 
did  persevere  in  the  resolution  they  had  so 
taken.  There  was  another  meeting  about  a 
week  or  a  fortnight  after,  which  was  at  Mr. 
Mountjoy's,  a  tavern  in  St.  James's -street, 
where  met  sir  John  Freind,  captain  Porta*, 
and  divers  others  of  the  company  that  were 
before  at  the  King's- head.  And  there  they 
entered  into  a  debate  of  the  matter  again  ;  the 
question  there  was.  Whether  Mr.  Charnock 
should  be  sent  into  France,  as  it  was  formerly 
agreed  f  And  there  it  was  again  determined 
he  should  go  ;  to  which  he  agreed  ;  and  cap- 
tain Porter  savs,  that  he  did  go  about  two  or 
three  days  afW. 

Mr.  Porter  tells  you  farther,  That  abont  the 
time  that  Mr.  Charnock  came  back,  Mr.  Porter 
was  in  prison,  and  he  did  not  see  him  upon  his 
first  return,  but  aflerwards  he  met  and  spoke 
with  him,  and  asked  him  what  was  the  effect 
of  his  negotiation  f  And  Mr.  Charnock  told 
him,  that  he  had  done  as  he  was  directed;  that 
he  had  been  with 'king  James,  and  he  had 
spoke  to  the  French  king ;  but  the  answer  re- 
turned was  this,  That  the  French  king  had  oc- 
casion for  his  forces  that  year  to  be  otherways 
employed,  and  therefore  he  could  not  afford 
such  a  number  of  men  that  year ;  and  Mr. 
Porter  asked  him  whether  he  had  been  with 
the  rest  of  the  gentlemen,  and  aoquainteil  them 
therewith  f  And  he  said  be  had.  This  is  the 
substance  of  Mr.  Porter's  evidence^  whereby 
you  may  perceive  what  the  meetings  were  for, 
what  resolutions  were  there  taking,  and  what 
was  the  issue  and  effect  of  them. 

The  next  witness  is  captain  Blair;  and  his 
evidence  goes  to  the  other  part,  that  is,  to  sir 
John  Fremd's  bsving  a  commission  from  the 
lato  king  James,  and  engaging  him  and  others 
to  be  in  his  regiment,  whereof  sir  John  was  to 
de  colonel,  and  the  providing  of  officers.  And 
for  that  the  evidence  stands  us : 

Captain  Blair  tells  ye,  that  about  two  or  three 
years  ago,  he  was  with  sir  John  Freind  at  his 
lodgings  in  Surrey- street,  and  there  he  did 
produce  a  commission  that  he  had  from  kiag 
James  to  be  colonel  of  a  regiment  of  horse; 
he  was  to  raise  it  himself,  and  was  to  appoint 
and  provide  what  officers  he  thought  fit.  He 
says,  he  read  the  commission,  and  it  was  sign- 
ed at  the  top  James  Reit,  and  countersigned  at 
the  bottom  Melfort ;  this  he  is  positive  in ;  and 
farther,  that  sir  John  Freind  aid  promise  that 
he  should  be  lieutenant  colonel  of  this  regiment, 
and  also  that  caiitain  Blair  would  get  as  many 
men  as  he  could ;  and  that  there  were  other 
officers  that  were  appointed  in  that  regiment, 
and  particularly  one  Fisher  was  brought  to 
sir  John  Fremu  by  captain  Blair,  to  be  bis 
fiistoaptaiDi  and  one  ookmel  ^laitr$  who  was 
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Bach  in  frnTOur  with  ar  John  Freind,  wm,  to 
btfe  been  uioUier  Ikateoaot-colofiel ;  for,  said 
orJohnFreiBd,  I  ba«re  a  mind  to  him  to  be 
■7  lieateiuait- colonel,  tod  thon^h  yon  are  so 
IMS  yet  it  is  no  matter  if  we  have  two  in  this 
legimeat;  at  which  Blair  took  very  great  of- 
feoct,  and  expressad  as  much  to  sir  John 
Fraod ;  whereupon  sir  John  Freind  told  him, 
itiboiildnotbe  so,  but  said  he  woold  make 
nodwr  fwevinon  for  Mr.  Slater;  that  he 
•hoold  be  a  captain  of  an  independent  troop, 
diat  should  be  composed  of  non-swearing  par- 
loes,  and  that  shall  satisfy  him. 

And  sir  John  Freind  did  intrust  captain 
Bhir  with  the  providing  of  men,  and  mana^ng 
of  them.  And  captain  Bhiir  tells  you,  be  was 
at  a  great  deal  of  charge,  and  laid  out  diverse 
smns  to  caress  tbem,  and  keep  them  together ; 
•ad  wanting  money  to  proceed  in  that  affair, 
he  came  to  sir  John  Freind,  and  made  great 
eamplaints,  that  he  wanted  money  to  carry  on 
the  design,  by  obtiging  the  men  to  keep  to- 
fflher,  and  therefore  pressed  sir  John  Freind 
to  furnish  him  with  some  money ;  says  sir 
Jdu,  There  is  100/.  doe  to  me,  lyecause  I  laid 
dMn  100/.  to  farther  the  escape  of  cokmel 
hkcr,  and  Piggott  has  receivM  it,  and  had 
directions  to  pay  it  me,  hot  I  cannot  yst  get  it. 
You  shall  have  SO/,  out  of  that  100/.  if  you 
cu  set  it.  Well,  but  how  is  that  20/.  to  be 
had  r  It  seems  there  was  one  Harrison  or 
Johnson  a  priest,  who  bad  some  interest  in 
das  Piggott,  and  he  was  to  help  him  to  it ; 
sod  thereupon  the  90/.  was  actually  paid  the 
latter  end  of  June  or  the  beginning  of  July 
bit.  This  <0/.  be  swears  he  did  receive  upon 
tbst  account,  by  the  direction  of  sir  John 
Fratnd,  to  be  80  employed  as  you  have  been 
toU. 

Then  captain  Blair  had  occasion  for  more 
money,  which  was  aome  time  after  Michaelmas 
Ittt,  which  was  to  be  employed  as  the  former 
was:  and  he  was  very  importunate  to  obtain  it 
«f  sir  John  Fraud :  at  length  be  did  obtain  it, 
as  be  tells  you,  and  the  manner  how.  He  pro- 
daces  a  letter  under  sir  John  Freind*s  own  hand, 
which  seems  to  be  an  answer  to  a  letter  that 
captain  lUair  bad  sent  to  him  before,  he  thinks 
it  to  be  bis  own  hand,  for  he  is  acquainted  with 
bis  haad-writing.  But  that  is  no^  all  to 
prove  it  his  hand,  for  the  contents  of  the  letter 
are  remariuble,  which  are  about  the  payment 
af  money  to  Bbir :  The  letter  bears  date  on  a^ 
Tuesday  morning,  and  is  directed  to  captain 
Blidr ;  and  a  porter  brought  it,  as  he  thinks, 
to  bia  house;  and  therebv  it  was  appointed 
Ibat  tbey  should  meet  on  liiuraday  next  at  Jo- 
nathan's coffee-house  about  tlia  hour  oftwelve. 
And  acooidingly  captain  Blair  came  to  Jo- 
nathan's coffee- bouse,  where  he  accordiiigly 
met  wiib  sir  John  Freind,  aad  there  was  Har- 
rison the  priest,  and  Piggott,  and  there  he  d4)es 
feoei«  e  a  sum  of  money  upon  the  same  account : 
%^  tiat  vism  the  proof  of  this  letter  does  not 
depend  barely  upm  the  knowledge  of  the  hand, 
bat  the  contents  of  it ;  and  the  subsequent 
nt  ths  tifD6  aid  ptoce  msutioiied  io 


the  letter,  is  a  great  evidence  that  it  was  sir 
Jobb  Freind*s  hand  writing,  and  more  money 
is  proved  to  be  actually  paid  in  t^e  presence 
of  sir  John  Freind,  which  is  the  most  ma- 
terial part  of  the  evidence.  And  you  are  toM 
further,  that  as  sir  John  Freind  and  captain 
Blair  were  going  together  in  a  coach,  from 
Jonathan's  coffee-house  to  St.  Martin's- le-* 
grand,  there  was  a  discourse  between  them  : 
and  sir  John  Freind  said,  For  his  part  he  would 
not  stir  till  such  time  as  the  Toulon  fleet  was 
come  about,  and  joined  with  the  Brest  fleet. 
That  he  did  think  he  was  in  danger  of  being 
apprehended  when  it  came  about,  and  therefore 
captain  Blair  was  to  scnik  till  then,  as  he  himself 
told  him  he  would  do,  but  yet  he  shmild  get 
what  men  he  could.  And  this  is  a  ^eat  ar- 
gument of  his  being  concerned  in  the  intended' 
invasion,  and  that  his  making  preparation  for 
his  re^ment  had  fetation  to  the  French  inva* 
sion  which  was  expected. 

It  seems,  two  years  ago,  there  being  a  great 
intimacy  between  Blair  and  sir  John  Freind 
as  appears  by  all  the  evidence,  Blair  was  ac- 
quainted with  this  design.  For  you  are  told 
of  the  letter  that  was  writ  by  him  to  king 
James,  which  he  shewed  to  captoin  Blair,  and 
it  was  concerning  his  regiment ;  he  says,  that 
sir  John  Freind  owned  he  writ  that  letter  him- 
self, that  Blair  did  read  the  letter,  and  finding 
it  so  well  penned,  he  said  that  he  thought  Fer- 
guson had  a  hand  in  it,  at  which  sir  John 
Freind  Was  angry  ;  but  Blair  says,  the  letter 
was  concerning  the  regiment  of  which  sir  John 
Freind  was  colonel. 

Then,  gentlemen,  you  have  Bertham  called 
to  prove,  that  Blair  did  tell  him,  that  he  was 
to  he  his  lieutenant  colonel,  which  was  long 
before  there  were  any  thoughts  of  any  disco« 
y^y  of  this  intended  mvasion,  and  before  ths 
discovery  of  the  plot  of  assassination,  whid) 
sir  John  Freind  did  own  he  had  some  know- 
ledge of,  but  he  disliked  it,  and  said  it  wonid 
ruin  king  James's  affairs.  So  that,  gentlemen, 
I  think  this  is  the  sum  and  substance  of  the 
evidence  that  has  been  %citVL  upon  this  occa- 
sion against  sir  John  Freind,  to  induce  you  to 
believe  him  to  be  guilty  of  this  crime  with 
which  he  now  stands  charged. 

But  now  you  are  to  consider  what  sir  John 
Friend  says  on  behalf  of  himself.  In  the 
first  place,  he  makes  an  objection  against  the 
credit  of  all' these  witnesscH,  that  they  are  not 
to  be  believed,  because,  says  he,  they  are  known 
or  reputed  to  be  Roman  Catholics  and  Pspiats, 
and  their  conacienoes  and  their  oaths  are  large, 
especially  when  they  think  they  can  do  an  m- 
jury  to  any  Protestont;  and  therefore  they 
are  not  to  be  allowed  as  witnesses,  at  least 
their  credit  is  not  sufficient  to  induce  a  jury 
to  believe  them.  At  first  indeed,  be  urged 
there  was  a  statute  and  a  law  that  did  disidite 
tbem  from  being  witnesses ;  but  I  must  teH 
"^you  there  is  no  such  statute,  nor  indeed  is  their 
being  Papists  any  diminution  at  all  to  the  ere* 
dit  of  their  testimony  :  |For  Papists  are  legal 
witnesiesy  aad  though  there  are  set  ore  btwt  to 
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ptraiflli  tbem  for  their  noQ*«oiiferaiiij  in  the 
church  of  J^Dgland,  and  for  other  their  Popish 
practices ;  yet  I  know  of  no  law  that  renaen 
then  in&moQS,  or  incapable  of  being  witnessea. 
For  you  are  to  consider  Papists  are  Christians^ 
and  swear  by  the  same  evangelists  that  Pro- 
testants do ;  and  as  for  that  suppositiooy  that 
they  look  npon  Protestants  as  Heretics,  and 
can  have  a  dispensation  for  any  eaths  that  they 
take  against  them ;  you  are  to  consider,  as  it 
has  been  very  well  observed  by  the  king's 
counsel,  that  they  are  never  like  to  obtain  any 
dispensation  or  pardon,-4f  they  should  forswear 
themselves  to  defeat  the  designs  of  the  Popish 
party  ;  and  therefore  it  is  a  very  inconsideiable 
objectkm,  and  in  this  case  hath  no  weight. 

But  then  heroes  insist  upon  it,  diat  captain 
filair  is  not  to  be  believed  ;  and  there  are  two 
olgections  he  makes  against  him.  First,  that 
he  did  deny  that  he  knew  any  thin^  of  the  plot. 
For  Blair  being  apon  this  occasion  brought 
prisoner  to  the  Gate-house,  and  afterwards, 
upon  a  discourse  of  some  news  in  the  Flying- 
post,  whereb  it  was  mentioned  that  captiun 
Blair  had  confessed  all,  and  made  a  full  dis- 
covery, and  thereupon  he  should  say,  he  was 
innocent  of  the  plot,  and  knew  nothin({  of  it 
You,  ffentlemen,  are  to  consider  the  weight  of 
this  objection.  First,  suppose  he  had  «ud  so, 
it  might  be,  he  was  not  willing  (as  he  was  not 
obliged)  to  own  it,  and  would  not  confess  it  at 
that  time,  and  to  those  peraons.  It  was  not 
his  interest  and  prudence  to  be  too  open  ;  and 
therefore  it  does  not  follow,  but  because  a  man 
would  not  trust  others  with  his  confession,  but 
denied  bis  knowledge  of  aplot  when  there  was  no 
occasion  for  him  to  own  it,  that  now  he  swears 
it  positively,  therefore  he  should  swear  falsdy. 

But  secondly,  captain  Blaur,  who  was  odled 
for  the  vindication  of  himself,  and  bis  tes- 
timony, has  upon  his  oath  declared  to  you, 
that  be  did  not  say  he  knew  not  any  thing  of 
the  plot,  but  did  deny  any  concern  in,  or  know- 
ledge of  the  assassination.  Now  this  busbess 
for  which  sir  John  Freind  is  tried,  is  not  for 
being  a  party  in  the  designed  assassination,  but 
of  a  desij^  with  force  to  depfne  the  king,  and 
testore  ku^  James. 

Then  as  to  the  other  matter  that  was  upon 
Friday  night  last ;  Courtney  the  witness  says, 
that  he  came  to  04»tain  Blair's  chamber,  imd 
took  notice  of  his  being  to  be  a  witness  at 
HidwVballthe  next  day,  and  said,  1  pray  God 
direct  you ;  and  he  says  iia  wife,  then  present, 
•aid  it  was  against  his  conscience,  and  be 
seemed  to  be  in  very  mat  trouble  about  it, 
and  owned  as  much.  But  ikow  captain  Blair 
himself,  being  examined  upon  hta  oath,  does 
denv  positively,  that  either  4ie  or  she  said  any 
tucn  thing  as  that  it  was  against  his  con- 
science :  He  Mtys,  that  Courtney  got  in  to  him 
on  purpose  to  surprize  him»  ana  he  was  aware 
of  it,  and  hia  design  being  to  keep  himself  free 
from  all  company,  be  gave  directions  to  the 
keeper  (as  the  keeper  himself  swears)  to  let  no 
body  come  to  him  but  his  wife;  mid  Mr. 
€<Hirtuey  intraddd  iiiMdf  upeoJun, 
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(  Besides,  gentleoMD,  yon  are  to  consider  the 
probability  of  that  which  Mr.  Courtney  saith  s 
When  a  man  is  to  be  a  witness  the  nejct  day 
upon  a  bill  of  indictment  before  a  grand  itiry, 
that  he  should  be  so  indiscreet,  as  to  tell  any 
body  he  was  going  to  swear  against  his  oon- 
science,  is  strange  and  very  unaccountable. 
You  are  therefore  to  consider  of  this  whole 
matter,  what  evidence  captain  Blair  has  given* 
and  the  import  of  it,  and  the  weight  and  cre- 
dibility of  that  evidence  which  is  given  againut 
him. 

Then  sir  John  Freind  insists  upon  another 
matter :  Says  he,  I  am  a  Protestant,  and  it  is 
not  likely  that  I  that  am  a  Protestant  ehould 
conspire  with  Papists  a^^ainst  Protestants ;  ajad 
for  that  he  has  called  eight  witnesses,  who  tell 
you  they  have  known  him,  some  twenty  y  ears, 
some  more,  others  ten,  and  that  they  have 
frequently  conversed  with  him,  and  never 
knew  that  he  was  ever  popishly  affected,  aod 
they  have  been  frequently  in  his  company 
since  the  Revolution,  and  they  never  knew  that 
at  anv  time  he  reflected  upon  the  govemnaeot  ; 
nay,  I  think  one  said,  that  once  he  did  reprove 
a  maa  for  talking  undecentlv  of  the  govern- 
ment ;  ithat  he  owd  constantly  to  go  to  church 
four  or  five  years  sgo  (though  there  is  no  ac- 
count of  that  since.)  And  particularly  there 
is  one  Mr.  Lupten  that  was  his  chaplam,  and 
he  tells  yon  he  was  in  his  house ;  and  there  he 
read  the  common-prayer  in  the  family  since 
the  Revolution,  and  prayed  for  the  king,  and  the 
late  queen,  and  sir  John  Freind  was  often  pre- 
sent at  the  prayen,  and  particularlv  wlm  be 
prayed  for  the  present  kinff,  and  the  late 
queen ;  but  he  says  he  himsdf'  has  been  gone  ' 
thence  five  yearsi  and  has  been  little  conversant 
with  him  since. 

There  is  another  witness  tells  yon,  he  haa 
been  in  sir  John  Freind's  company  divers  timee, 
whom  he  believes  to  be  a  Protestant  of  the 
church  of  England,  and  hath  had  a  disooime 
concerning  the  present  government ;  and  that 
sir  John  Freind  said,  that  though  he  could  not. 
take  the  oaths,  and  thereby  oonmrm  to  the  go- 
vemmenty  yet  he  was  resolved  to  live  4uieUjr 
under  it ;  and  would  not  engaffe  in  any  manner 
of  plot,  for  be  that  c»tched  him  in  the  corn 
should  put  him  in  the  pound. 

This  ii  the  sum  and  substance  of  the  evi- 
dence on  both  sides;  and  you,  gentlemen, 
are  to  consider  the  weight  of  this  part  of  Uim 
defence  too,  whether  it  he  a  sufficient  answer 
to  the  evidence  given  against  him,  and  has 
weight  enough  to  out4ialance  what  the  wit- 
nesses for  the  king  have  sworn  F  For  although 
he  was  a  Protestant,  yetit  is  plain  he  had  no 
great  liking  to  the  govemnent ;  and  therefore 
would  not  take  the  oaths ;  and  though  he  was 
present  at  the  common  prayer,  when  the  kifci^ 
and  queen  were  pnyeo  for,  yet  whether  be 
joined  in  those  prayers  is  very  uncertain* 
There  are  a  mat  many,  who  are  not  very  well 
aflbcted  to  the  present  government,  that  conae 
to  church,  and  are  present  at  the  public  pnyera  ; 
hut  it  ney  be  s  ?ery  gneat  flOttbl»  vrbetber 
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the  Ukbie  the  oaths,  might  scrapie  that  too ; 
but  wbe&er  mr  JohaFreiod's  bcsng  a  Ptio- 
Icalaiif,  and  his  decbrmg'  be  would  never  be  ui 
a  plot,  be  a  aaffidcnt  proof,  that  therefore  be 
never  was  in  one  ;  and  that  bis  former  dia- 
eoaiae  af  that  kind  ahoald  discredit  these  wit* 
f  that  have  sworn  be  has  been  so  much 
I  in  a  Plot,  yoQ  are  to  consider;  and 
eoDpsnnp  the  weight  and  nature  of  the  evi- 
deooeon  we  one  side,  and  the  other,  tt  most  be 
left  to  your  defermii/ation. 

Then  there  is  another  thing  that  be  did  in- 
list  open,  and  that  is  matter  of  law.  The 
sMiote  of  the  95th  £d.  3,  was  read,  which  is 
the  great  statute  about  treasons  ;  and  that  does 
eontain  divera  species  of  treason,  and  declares 
what  shall  be  treason.  One  treason  is  the 
rowpassing'  and  imagining  the  death  of  the 
king ;  another  is  the  levymg  of  war :  Now, 
aiys  he,  here  is  no  war  actually  leyied ;  and  a 
lue  oonsniracT  or  design  to  levy  war  does  not 
come  witbin  this  kw  against  treason.  Now 
for  timt,  I  must  tell  you,  if  there  be  only  a 
cssspiracj  to  levy  war,  it  is  not  treason :  ont 
if  the  deagn  and  conspiracy  be  either  to  kill  the 
long,  or  to  depose  him,  or  imprison  him,  or  put 
aay  force  or  restraint  upon  bim,  and  the  way 
and  naelhod  of  effecting  of  these,  is  by  levv- 
ing  a  war,  there  the  oonsoltadon,  and  the 
coospBmcy  to  levy  a  war  for  that  purpose,  is 
high-treason,  though  no  war  be  levied  :  For 
such  eonsnitation  and  conspiracy  w  an  overt- 
act  pravioe  the  compassing  the  death  of  the 
long,  whtch  is  the  first  treason  mentiooed  in 


tbe  statute  of  the  25th  of  Ed.  9.  Forthe 
woids  of  that  statute  are  ;  *  That  if  any  man 
ihaU  eoDDpass  or  imagine  the  death  of  the 
Irag.'  Now  because  a  man  designs  the  death, 
dc|M9ition  or  destruction  of  the  king,  and  to 
that  design,  ames  and  consults  to  levy  war, 
" '      '  (mid  not  be  '  *  ■ 


Aattfais  shonlcl  not  be  high-treason,  if  a  war 
be  not  actually  levied,  is  a  very  strange  doctrine, 
sad  the  <90otrary  has  always  been  held  to  be 
bw.  There  may  be  a  war  levied  without  any 
deagn  npoo  the  king's  peison,  or  endangering 
of  it  ;  which,  if  actually  levied  is  high-trea- 
son ;  hat  a  bare  desigmng  to  levy  war,  with- 
eot  more,  will  not  be  treason.  As  for  entm- 
ple;*  if  oersons  do  assemble  themselves,  and 
act  widi  laree  in  opposition  to  some  law,  which 
they  think  inconvenient,  and  hope  tfiereby  to 
get  it  repealed  ;  this  is  levying  a  war  and 
B,  though  puroosingand  designing  it  is 
.So  when  tney  endeavour  in  great 

Rising  with  force  to  pull  down  all  in- 
es,  to  expel  strangers,  to  pull  down 
bswdy-bonses,  is .  levying  of  war,  and  treason 
bet  a  bare  purposing  and  designing  to  raisi 


I  a  fbree,  for  such  a  purpose,  is  not  tres' 
am.**  Note  to  former  Eoition.  As  to  this,  see 
die  ease  of  Pe^n  Messenger  and  others  in  this 
CsUeetiso,  vol.  6,  p.  879,  and  the  cascsthere 
nStntd  ts,  together  with  Mr.  Luders'e  observa- 
tisastheroML 


jrumbeii  with  Ibrce  tomakesome  relbrtnalion  of 
their  own  beads,  without  pursuing  tbe  methods 
of  ths  law,  that  is  a  levying  of  war,  and  trea* 
son,  but  the  purposing  and  designuigit  is  nM  so. 

But  if  there  he,  as  I  told  you,  a  purpose  and 
design  to  destroy  the  king,  and  to  depose  him 
firom  his  throne,  or  to  restrain  htm,  or  have 
any  power  over  him,  which  is  proposed  or  de- 
signed to  be  eflRected  by  war  that  is  to  be  levied, 
such  a  consniracy  and  consnlution  to  levy 
war,  for  the  bringing  this  to  pass,  is  an  overt- 
act  of  high-treason.  8o  that.  Gentlemen,  as 
to  that  objection,  that  he  makes  in  point  of 
law,  it  is  of  no  force,  if  there  be  evid^ioe  saf* 
ficientto  convince  you,  that  he  did  conspire  to 
levy  war  for  such  an  end.^ 

Gentlemen,  the  evidence  you  have  heard 
what  it  is,  you  may  consider  the  weight  of  it, 
and  the  circnmstanoes  that  do  attend  it ;  and 
likewise  the  answers  that  have  been  given  by 
the  prisoner  to  invalidate  that  evidence,  and  to 
prove  the  improbabili^  of  what  they  have  tes- 
tified against  him.  Yon  have  heard,  I  say, 
the  evidence  on  the  one  side,  and  on  the  other : 
If  you  are  not  satisfied,  that  what  the  witnesses 
have  sworn  is  true,  that  sir  John  Freind  did 
engage  in  such  a  design  for  such  a  purpose, 
then  you  are  to  acquit  nim  ;  but  on  the  other 
side,  if  you  believe  that  sir  John  Freind  Is 
guilty  of  what  the  witnesses  have  deposed 
against  him,  then  you  are  to  find  him  Guihy. 

Juryman.  My  ford,  we  desire  we  may  have  ^ 
that  letter  with  us  that  was  produced  here. 

JL  C.  J.  No,  no,  you  cannot  have  it  by  law. 

Juryman.  May  it  not  be  lefl  with  the  fore* 
man, my  lord? 

L.  C.  J.  No  ;  but  you  may  kwk  upon  it  in 
court  before  you  go  away,  if  you  wiH. 

Then  the  Letter  was  handed  to  tbe  Jnryi 
apd  one  of  them  handed  it  to  the  prisoner. 

X.  C.J.  Why  do  yon  do  asP  Yoashoold 
not  give  the  prisoner  the  letter. 

Juryman.  It  was  done  to  see  whether  it  was 
his  hand  ;  and  we  desire,  if  there  be  any  body  . 
here  that  knows  his  luind  writmg,  or  that 
saw  him  write  it,  msy  be  produced. 

L.  C.  J.  Why  r  DM  not  he  own  the  letter 
to  the  witness  afterwards?  It  was  sworn  to  ymt 
he  did ;  and  that  he  met  according  to  the  ap« 
pointment  in  the  letter,  and  that  money  was 
paid. 

Then  theJnry  witfidrew  toconaiderof  theiff 

■   ■  .    ■■  ■     ■■wi    — — ^  III  Ml.  ■    — 1— ^»^^Ma. 

*  As  to  this  matter,  see  Easfs  Pleas  of  ths 
Crown,  ch^.  9,  sect.  9,and  the  Stat.  86 O.  a^ 
e.  7,  s»  90.  The  doctrine  of  constructive  Tlea* 
son  is  much  agitated  in  numerous  esses  in  this 
Work.  See,  m  psrticular,  the  Case  of  ford 
Ruseellj  vol.  9,  p.  577,  and  the  disensiiona  to 
wbich  it  gave  rise,  vol.  9,  p.  695,  ct  se^ ;  ths 
Case  of  lord  George  Gordon,  a.  d.  178(S  sad 
those  of  Hardy  and  Hone  Tooke,  a.  d.  1794. 
See^  also,  Mr.  Ludsrs^s  Considerations  on  th« 
Lawof  High  Trsesoo  in  the  article  of  Levying 
War. 
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rerdtct,  and  an  offioer  was  tworo  to  keep  tbem 
according  to  law,  till  agreed;  and  aooat  a 
ijuarter  of  an  hour  afterwards  tbev  returned 
into  court,  and  the  prisoner  was  brought  to 
the  bar.  \/ 

Clerk  gf  Arr.  Goutleinen,  answer  to  your 
«ame8.    Thomas  Clark 

Mr.  Clark.  Here.  (And  so  did  all  the  rest 
«f  the  twelve.) 

CLcfArr.  Gentlemen,  are  yo^  agreed  of 
your  verdict  ?— Jury.    Yes. 

CLofArr.   Who  shall  say  for  you  ? 

Jury.    Our  foreman. 

CI.  of  Arr.  Sir  John  Freind,  hold  up  thy 
band,  (which  he  did).  Look  upon  the  pn- 
«oner:  how  say  ye,  is  he  Guilty  of  the  high- 
treason  whereof  he  stands  indicted,  or  Not 
Guilty  ? — 'Bffrtmtin.    Guilty,  my  lord. 

CI.  of  Arr.  What  goods  or  chattels,  lands 
or  tenements  had  he  at  the  time  of  the  high- 
jtreasou  committed,  or  at  any  time  since  ? 

Foreman*    None,  to  our  knowledge. 

L.  C.  J.  Jailor,  look  to  him,  he  is  found 
guilty  of  high  -treason. 

CI.  of  Arr.  Then  hearken  to  your  verdict 
«B  the  court  has  recorded  it    You  say  that  sir 


John  Freind  is  g[uilty  of  the  high-treasoi 
whereof  he  stands  indicted,  but  that  he  had  n< 
goods,  nor  chattels,  lands  nor  tenements,  a 
the  time  of  the  high-treason  committed^  or  ai 
any  time  since,  to  your  knowledge. 

L.  C.  J.    Dischaige  the  jury. 

CI.  of  Arr.  Gentleman,  the  court  dischaigei 
yon,  and  thanks. you  for  your  service. 

L.  C.  J.  Then  we  had  best  to  adjourn  th< 
court  till  to-morrow  morning. 

CL  of  Arr.    Cryer,  make  proclamation. 

Cryer.  Oyez,  oyez,  oyez!  All  manner  o! 
persons  that  nave  any  thing  more  to  do,  at  thii 
general  Sessions  of  the  Peace,  Sessions  of  Oyei 
and  Terminer,  holden  for  the  city  of  London ; 
and  Gaol- delivery  of  Newgate,  holden  for  th< 
city  of  London  and  county  of  Middlesex,  ma3 
depart  hence  for  this  time,  and  give  their  at« 
tendance  here  again  to-morrow  morniog  m 
seven  o'clock  ;  and  God  save  the  K.ing. 

Then  the  prisoner  was  carried  back  to  New^ 
gate,  and  was  brought  the  next  day  to  the  bai 
to  offer  what  he  had  to  say  for  stay  of  judg- 
ment; and  ailerwards  received  sentence  ol 
death  as  a  traitor. 


385,  The  Trial  of  Sir  William  Parkyns,  knt.  at  the  Old-Bailey^ 
for  High  Treason :  8  William  III.  a.d.  1696.* 

Then  the  Jury  that  were  returned  in  the  pan* 
uel  were  all  called  over,  and  the  appearaocei 
of  those  who  answered  to  the  call  were  re- 
corded. 

About  ten  of  the  clock  the  Judges,  (to  wit,] 
the  Lord  Chief  Justice  Holt,  the  Lord  Cbiei 
Justice  Treby,  and  Mr.  Justice  Rokeby,  cannf 
into  the  court. 


Tuesday,  March  24, 1696. 

This  day  the  Trial  of  Sir  WUliam  Parkvns, 
knt.  came  on  at  the  Scssions-Uouse,  Old- 
Bailey,  for  High-Treason. 

CL  of  theAr.  Cryer,  make  Proclamation. 

Cryer.  Oyes,  Oyes,  Oyes.  All  manner 
of  persons  that  have  any  thmg  more  to  do  at 
this  general  sessions  of  the  peace,  sessions  of 
Oyer  and  Terminer,  holden  for  the  City  of 
London ;  and  Gaol -delivery  of  Newgate  holden 
lor  the  City  of  London  and  county  of  Middle^ 
jex,  and  were  adjourned  over  to  this  day,  draw 
near,  and  give  your  attendance,  for  now  Ihey 
will  proceed  to  the  Pk»s  of  the  Crown  for  the 
•ame  city  and  county :  and  God  save  the 
King. 

CL  ofAr.  Middlesex.  Cryer,  make  pro- 
daroation. 

Cfyer.  O  yes,  You  good  men  of  the  county 
nf  Buddlesez,  summoned  to  appear  here  this 
day,  to  try  between  our  sovereign  Lord  the 
kbg,  and  the  prisoner  that  shall  be  at  the  bar, 
answer  to  your  names  as  yon  shall  be  called, 
myrerj  man  at  the  first  call,  upon  pain  and  peril 
shallfiill  thereupon. 
f  ' 

*  See  East's  Pleas  of  the  Crown,  chap.  S, 
iecl.  8,  9,  and  the  authorities  there  cited.  See 
too,  in  this  Collection,  the  cases  of  sir  Henry 
Vane,  vol.  6,  p.  1 19,  of  Messenger  and  others, 
rol.6,  p.  879 ;  of  Whitebread  and  others,  vol.  7, 
p.  311 ;  of  DamoMree  and  othen,  a.  d.  1710, 
and  af  Deacon,  a.  p.  1746. 
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CL'ofAr.  Set  sir  William  Parkynsto  th< 
bar.  (Which  was  done.)  Sir  William  Par< 
kyns,  hold  up  thy  hand. 

JParkyns.  My  k>rd,  if  you  please,  I  humbi  j 
b^  the  favour  of  one  word  before  I  am  ar* 
raigned.  My  wife  coming  to  see  me  in  mj 
distress,  sent  up  a  trunk  of  lioeo  for  our  use 
and  the  sheriflb  of  London  have  seised  it,  anc 
do  detain  it.  It  has  linen  in  it,  and  all  her  ne< 
cessary  things,  and  all  things  have  been  ton 
from  me,  since  1  was  apprehended,  but  what  ii 
there;  I  have  nothing  to  subsist  upon  but  w ha 
is  there ;  for  no  m<iney  can  I  get  from  any  body 
nobody  will  pay  us  a  farthing. 

Mr.  Sheriflf  Buckingham.  My  lord,  we  wen 
sent  fw  to  Mr.  Secretary  Tnimball's  office 
and  when  we  came  there,  there  was  a  truni 
that  had  been  seized,  as  belonging  to  sir  Wil 
liam  Parkyns ;  and  when  we  came  thither  i 
was  opened,  and  there  was  in  it  some  houshoU 
linen,  and  some  plate,  and  Mr.  Secretory 
Trumball  was  pleased,  after  having  searches 
the  trunk,  to  aeal  it  un,  and  deliver  it  to  m] 
brother  and  me,  to  be  Kept ;  and  this  is  all  w< 
know  of  it, 


ij 


Jbr  High  Trtam^ 
Where  waa  this  trunk 


L.  C.  J.    Holt, 

lized? 

Sh.  Buckingham.  We  found  it  in  the  secre 


iTv'fl  office,  and  it  was  delivered  to  us  there, 
Dd  we  gave  a  receipt  for  it  to  bring  it  down 
^o  when  called  for ;  we  did  not  seize  it.^ 


I.  C.  /.  Look  je,  sir  William  Parkyns, 
'OUT  trunk  was  seized,  I  suppose,  in  order  to 
earch  for  papers. 

Parkynt.  Yes,  I  believe  it  was ;  but  I  hope 
t  ghall  be  delivered  back  now  they  have  found 
lothing  in  it,  and  I  have  nothing  else  to  sub- 
sist upon  but  what  is  there. 

L.  C.  J.  Is  there  any  plate  there  P  What  is 
there  in  the  trunk  ? 

8h.  Buckingham,  There  is  some  diiiper  and 
damask  linen,  a  carpet  and  some  pieces  of 
plate,  two  or  three  hundred  ounces  of  plate,  for 
oa^t  I  know.     We  h  ad  it  from  the  Secretary 's 

office  ;  we  did  not  seize  it. 

* 

[Then  the  Judges  consulted  among  them- 
lelTes.] 

I.  C.  /.  He  ought  to  have  his  plate  to  sell, 
tosQpport  him  that  he  may  have  bread. 

Parkyns.  Will  your  lordship  please  to  direct 
the  sheriff' to  deliver  it  baek  ? 

L  C.  J.  Well,  some  care  or  other  shall  be 
taken  in  it. 

Parkins.  My  lord,  I  have  nothing  to  subsist 
Qpon,  unless  1  can  make  something  of  what  is 
there:  I  have  a  wife  and  four  children,  and  no- 
thiog^  to  subsist  upon. 

I.  C.  J.  Let  yonr  wife  make  application  for 
it  at  the  Secretary's,  it  cannot  now  be  done 
here.  Why  did  you  not  make  complaint  of  it 
hetore?  If  yon  had,  care  had  been  taken  in  it. 

Parkyns.  I  was  told  there  was  a  petition ; 
for,  mv  lord,  I  was  a  cIo>e  prisoner,  and  they 
l^td  me  there  was  a  petition ;  but  my  wife 
never  meotifined  any  thing  of  it  to  roe  till  af- 
tn'wards ;  and  they  talked  of  an  onler  of  coun- 
eii  that  thfry  had  for  the  sheriff's  seizing  it ; 
ktttwhen  1  came  to  enquire  into  it,  there  was 
DO  order  about  it,  but  only  to  search  and  exa- 
mine it. 

L  C.  J.  Well,  some  order  shall  be  taken 
tbout  it. 

Sh.  Buckingham.  My  lord,  we  have  given  a 
"Weipt  to  the  St»cretary  for  it. 

L  C.  /.  Bui  he  must  have  wherewithal  to 
liibsist  and  buy  him  bread  while  he  is  in 
>ri«on. 

Sh.  Buckingham.  My  lord,  I  see  Mr.  Bor- 
ei^h  there,  who  wasVir  John  Freind's  sofi- 
itor;  1  would  humbly  nicve  your  lordship 
bat  it  ntay  be  inqtiired  into,  hi>w  he  cnnie  hy 
he  pannel  ol  tlie  jury  yestiifilay  ?  For  it  seems 
)  r^flei^t  u|K>n  ii.4,  as  if  we  had  given  the  pii- 
)oer  a  wrong  paimel. 

Just.  Rokeby,  N'i.  1  think  there  can  ba  no 
fBectioD  upon  yt>u ;  ^\i\  I  ttiiuk  it  would  be 
rrv  proper  to  ha  ■  e  the  matter  examine<l. 
L.C.J.  Ay,  let  Burleigh  (*ome  in.  [Which 
?did.]  Pray,  how  came  you  by  the  pi^nel 
hich  you  ^a^  e  to  sir  John  Fi  eind  ? 
Burleigh.  My  lord,  I  had  three  sefttnl  co- 
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pies  lent  me  by  sir  John  Freind's  friends,  to  the 
Horn  tavern  about  three  or  four  o'clock,  and 
I  delivered  one  of  them  to  sir  John  Freind  2 
but  he  bad  one  before  I  delivered  mine. 

L.  C.  J.  Who  sent  them  to  you,  or  brought 
them  to  you  ? 

Burleigh.  I  had  them  brought  to  me  by  a 
porter. 

Mr.  Baker,  You  know  you  might  have  had 
it  from  the  proper  officer,  for  asking. 

Burl.  I  had  them  brought  me  from  Sir 
John  Freind's  friends. 

L.  C.  J.  Can  you  tell  who  had  it  from  tht 
sheriff"? 

Burl.  My  lord,  I  know  not:  I  had  three 
copies  sent  me  in  a  quarter  of  an  hour's  time ; 
whence  they  came,  I  know  not ;  the  sheriff 
knows  me,  and  every  body  else. 

Sh.  Buck.  1  do  know  you,  and  would  have 
you  be  fair  in  your  practice. 

Baker.  The  inquiry  is  made,  because  a 
false  copy  is  put  upon  him;  you  might  have 
had  a  true  copy  if  you  had  applied  yourself 
right. 

Burl.    I  sent  to  Mr.  Farringdon  for  it. 

L.  C.  J.  The  sheriff  delivered  it  the  ae* 
condarj,  who  is  the  proper  officer. 

Just.  Rokeb^.  Sir  John  Freind  said  he  had 
it  from  him  yesterday. 

Burl.  But  he  had  one  before;  bow  he 
eame  by  it,  I  can't  tell ;  nor  whence  thoje 
came  that  were  brought  me  in. 

Just.  Rokebi/.  If  you  will  not  take  care  to . 
go  to  the  right  place,  it  is  nobody's  fault  but 
your  own,  if  you  suffer  by  it. 

Burf.  I  was  with  my  lady,  and  delivei'ed 
a  petition  for  this  trunk. 

L.  C.  J.    But  it  seems  it  was  under  the 
conuzance  of  the  secretary,  and  direction  was' 
given  to  go  thither :  some  care  or  other  must 
be  taken  in  it,  and  shall ;  but  go  on  now  to  ar- 
raign the  prisoner. 

CI.  ofArr.  Hold  up  thy  hand.  (Which  he 
did.)  Thou  standest  indicted  in  Middlesex  by 
the  name  of  sir  William  Parkyns,  late  of  the 
parish  of  St.  Paul  Covent- Garden,  in  the 
county  of  Middlesex,  kt.  For  that.  Whereas 
an  open,  and  notoriously  public  and  most  sharp 
and  cruel  war,  for  a  long  time  hath  been,  and  yet 
is,  by  sea  and  by  land,  had,  carried  on,  and  pro- 
secuted b^  Lewis  the  French  king,  against  the 
most  serene,  most  illustrious,  and  most  excel* 
lent  prince,  our  sovereign  lord  William  the  3d, 
by  the  grace  of  God,  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the 
faith,  6cc.  During  all  which  time,  the  said 
Lewis  the  French  king  and  his  subjects  were, 
and  yet  are  enemies  of  our  said  lord  the  kin^ 
th^t  now  is,  and  his  subjects,  You  the  said  sir 
William  Parkj'ns,  a  sul^ect  of  our  said  sove- 
rrinru  lord  the  king  that  now  is  of  this  kingdom 
of  England,  well  knowing  the  premises,  not 
having  the  fear  of  God  in  your  heart,  nor 
weighing  the  duty  of  your  allegiance,  but 
being  moved  and  seduced  by  the  instigation  of 
the  devil,  as  a  false  traitor  agaiast  ilie  iud 
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moot  8<A'ene,  luost  clement,  and  raost  exceHent 
prince,  our  said  sofereign  lord  William  the  Sd» 
BOW  king  of  England,  occ.  your  supreme,  true, 
natural,  rightful,  lawful,  and  undoubted  sore- 
reign  lord  ;  the  cordial  love,  and  true  and  due 
obedience,  fidelity  and  allegiance,  which  every 
inbject  of  our  said  lord  the  king  that  now  is, 
towards  him  our  said  lord  the  king,  should 
bear,  and  of  right  ought  to  bear,  withdrawing, 
aiid  utterly  to  extinguish,  intending  and  coo- 
triving,  and  with  all  your  strength  purposing, 
designing  and  endeavouring  the  government  of 
thislLingdom  of  England,  under  him  our  said 
lord  the  king  that  now  is,  of  right,  duly,  hap- 
pily and  very  well  established,  altogether  to 
luovert,  change,  and  alter ;  as  also  the  same 
our  sovereign  lord  the  king  to  death  and  final 
destruction  to  put  and  bring  ;  and  his  faithful 
subjects,  and  the  freemen  of  this  kingdom  of 
England,  into  intolerable  and  roost  miserable 
slavery,  to  the  aforesaid  French  king,  to  sab- 
due  and  bring;  the  first  day  of  July,  in  the 
7th  year  of  the  rei^n  of  our  said  sovereign  loril 
the  king  that  now  is,  and  divers  other  days  and 
times,  as  well  before  as  after,  at  the  pariah  of 
St.  Paul  Cr) vent- Garden  aforesaid,  in  the 
cuuutv  aforesaid,  falsely,  maliciously,  de- 
▼inshiy  and  traitorously  did  compass,  imagine, 
contrive,  purpose,  design  and  intend  our  said 
sovereign  lord  the  king  tliat  now  is,  then  your 
supreme,  true,  natural,  rightful,  and  lawful 
sovereign  lord,  of  and  from  the  regal  state, 
title,  honour,  power,  crown,  command,  and 
government  of  this  kingdom  of  England,  to 
depose,  cast  down,  and  utterly  to  deprive; 
and  the  same  onr  sovereign  lord  the  Idng,  to 
kill,  slay,  and  murder ;  and  the  aforesaid  Lewis 
the  French  king,  by  his  armies,  soldiers, 
legions,  and  subjects,  this  kingdom  of  Eng- 
land to  invade,  fight  with,  conquer,  and  sun- 
due,  to  niove,  stir  up,  procure  and  aid ;  and  a 
miserable  slaughter  among  the  faithful  sul)- 
jects  of  our  said  lord  the  king,  throughout  all 
this  whole  khigdom  of  England,  to  make  and 
cause;  and  that  ^oa  the  said  sir  William 
PArkyns,  to  the  aforesaid  enemies  of  our  said 
lord  the  king  that  now  is,  then  and  there,  dur- 
ing the  war  aforesaid,  traitorously  were  ad- 
hering and  aiding;  and -the  same  most  abo- 
aunaCle,  wicked  and  devilish  treasona,  and 
traiterous  compaaaings,  contrivances,  inten- 
tions, and  purposes  orvours  aforesaid,  to  fulfil, 
perfect  and  bnng  to  effect ;  and  in  prosecution, 
performance  and  execution  of  the  traiterous 
adhesion  aforesaid,  you  the  said  sir  William 
Parky ns,  as  such  anise  traitor,  daring  the  war 
aforesaid,  to  wit,  the  same  1st  day  of  June,  in 
the  year  abovesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  divers  other  days 
and  times,  as  well  before  as  after,  there  and 
elsewhere  in  the  same  county,  fiilsely,  ma- 
liciously, adviiiedly,  secretly,  and  traiterouriy, 
and  with  force  and  arms,  with  one  Robert 
Chamook,(]ate  of  High-Treason,  in  contriving 
and  oonspinng  the  death  of  our  said  sovereign 
lord  the  king  that  now  is,  duly  convicted  and 
attainted)  and  with  divers  other  false  traitois, 


to  the  jurors  unknown  did  meet,  propose,  treat, 
consult,  consent,  and  affree,  to  procure,  from 
the  aforesaid  Lewis  the  rrench  king,  of  his  sub- 
jects, forces,  and  soldiers,  then  and  yet  enemies 
of  our  said  lord  the  king  that  now  is,  groat  num- 
bers of  soldiers  and  armed  man,  this  kingdom 
of  England  to  invade  and  tight  with,  and  to  levy, 
procure  and  prepare  great  numbers  of  armed 
men  and  troops,  and  legions  against  our  said 
sovereign  loru  the  king  that  now  is,  to  rise  up 
and  be  formed  ;  and  with  those  enemies  at  and 
upon  such  their  invasion  and  entrance  into  this 
kin^oro  of  England,  to  join  and  unite ;  re- 
bellion and  war  against  him  our  said  sovereign 
lord  the  king,  within  this  kingdom  of  England, 
to  make,' levy,  and  wage;  and  the  same  our 
sovereign  lord  the  king  so  as  aforesaid  to  de- 
pose, and  hi^  to  kill  and  murder.  And  fur* 
ther,  with  the  said  false  traitors,  the  same  first 
day  of  July,  in  the  year  abovesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  traitorously 
you  did  consult,  consent,  and  agree  to  send 
the  aforesaid  Robert  Charnock  as  a  mes- 
senger from  you  the  said  sir  Wm.  Parkyns, 
and  the  same  other  traitors  unknown,  as  far 
as,  and  into  the  kingdom  of  France,  in  parts 
beyond  the  seas,  to  James  the  3d,  late  King 
or  England,  to  propose  to  him,  and  desire 
of  him  to  obtain  of  the  aforesaid  French  king, 
the  soldiers  and  armed  men  aforesaid,  for  the 
invasion  aforesaid  to  be  made ;  and  intelligence 
and  notice  of  such  theii*  traiUmms  intentions, 
anil  adhesions,  and  all  the  premises  to  the  said 
late  king  James,  and  the  said  other  enemies 
and  their  adherents,  to  give  and  exhibit ;  and 
them  to  inform  of  the  said  things,  particulars, 
and  circumatances  thereunto  relating  ;  aa  also 
.  intelligence  firoro  them  of  the  late  intended  in- 
vasion, and  other  things  and  circumstances 
concerning  the  premises  to  receive,  and,  them 
to  you  tlie  said  sir  William  Parkyns,  and  the 
said  other  traitors  in  this  kingdom  of  England, 
to  signify,  report  apd  declare,  in  assistance, 
animation,  and  aid  of  the  said  enemies  of  our 
said  sovereign  lonl  the  king  that  now  is,  in  the 
war  aforesaid :  and  to  stir  up  and  procure  those 
enemies  tlie  more  readily  and  boldly  this  king- 
dom of  England  to  invade,  the  treasons  and 
traitorous  contrivances,  com  passings,  imagina- 
tions and  purposes  of  yon  the  said  sir  William 
Parkyns  aforesaid  to  perfect  and  fulfil,  and  all 
the  premists  the  sooner  to  execute,  manage 
and  perform,  and  the  invasion  aforesaid  to  ren- 
der and^make  the  more  easv,  you  the  said  sir 
William  Parkyns  afterwards,  to  wit,  the  10th 
day  of  Februarv,  in  the  year  abovesaid,  at  the 
parish  aforesaid;,  in  the  county  aforesaid,  and 
divers  other  days  and  times,  as  well  before 
as  after,  there  and  elsewhere  in  the  same 
county,  fiilsely,  maliciously ,  advisedly,  secretly, 
traitorously  and  with  force  aud  arms,  with  the 
aforesaid  Robert  Charnock,  and  very  many 
other  folse  traitors  to  the  jurors  unknown,  did 
meet,  propose,  treat,  consult,  consent  and 
agree,  him  our  said  sovereign  lord  the  king  that 
now  is,  by  lying  in  wait  and  deceit,  to  assassi- 
nate, kill  and  murder;    and  that  execrable^ 
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detertaUe  asnasinatioD  and 
Idffii^  die  sooner  to  execute  an^  perpetrate, 
afterwards,  to  wit,  the  same  day  and  year, 
there  tnutorously  yon  did  treat,  propose  and 
enflsuh  with  t&oee  traitors,  of  the  ways, 
netiioda,  and  means^  and  the  time  and  place 
where,  when,  which  way,  and  how  our  said 
■yrerein  lord  the  idnff,  so  by  lying  in  wait, 
the  sooSEr  mi^ht  be  kOled  and  slain  ;  and  did 
consent,  ag^ree  and  assent  with  the  same  traitors, 
that  ferty  boraemen  or  thereabouts  of  those 
iraitorB,  and  others  by  them  and  you  the  said 
ar  If  iDiaiii  Pazkyns  to  be  hired,  procured  and 
fuA,  with  ffQDS,  carbines  and  pistols  with  gun- 
powder aiM  leaden-buHets  chained,  and  with 
fveids^  rapiera  and  other  weapons  armed, 
dmold  lie  in  wrait  and  be  in  ambush  our  said 
lord  the  kiog"  in  his  coach  being  when  he 
shooH  go  abroad,  to  attack ;  and  that  a  certain 
sadoQiiipeteiit  niiaiber  of  those  men  so  armed, 
should  set  opoo  the  guards  of  our  said  lord  the 
kiiiff  then  and  there  attending  him,  and  being 
wiih  him,  and  should  orer- power  and  fight 
with  thcni,  whilat  others  of  the  same  men  so 
snned  hina  oar  said  lord  the  king  should  kill, 
ihy,  and  murder ;  and  that  you  the  said  sir 
Wifiam  Parkjna,  then  and  there  did  take 
to  proride  fire  horses  for  those 
I  should  so  kill  and  murder  our 
aid  aowenagu  lord  the  king  ;  and  also  that 
yoo  the  said  sir  William  Parkyns,  your  trea- 
BOOS,  sod  all  j^oor  traiterous  intentions,  designs 
sad  cootriraiKsea  aforesaid  to  ezecute,<perpetrate, 
fblfil  and  hring'to  effect,  afterwards,  to  wit,  the 
day  and  year  last  abovesaid,  at  the  parish  afore- 
sud,  in  the  coantj  aforesaid,  divers  horses,  and 
vcfy  many  arms,  Sguns,  carbines,  rapiers  and 
swords,  and  other  weapons,  ammunition  and 
vaiiike  things,  and  military  instruments,  falsely, 
BulicbQsly  secretly,  andtraiteroosly  did,obtain, 
boy,  gather,  and  procure ;  andto  bebougbt,  ob- 
tttned,  gathered,  and  procured  did  cause,  and  in 
jofur  custody  bad  and  detained,  with  that  inten- 
tioB  them  in  and  about  the  detestable  abominable 
and  execrable  assassination,  killing,  and  mur- 
der of  oor  said  lord  the  king,  and  the  invasion 
ifivcsaid,  as  aforesaid,  to  use,  employ  and  be- 
stow ;  and  also  yoor  treasons  and  all  your  trai- 
torous intcntaoDS,  purposes,  and  contrivances 
alvesaid4o  execute,  perpetrate,  fulfil  and  fully 
bring  to  effect,  you  the  said  sir  William  Par- 
ana, afterwards,  to  wit,  the  day  and  year  last 
sboresaid,  at  the  parish  aforesaid,  in  the  county 
sfixmaki,  fabely,  maliciously,  advisedly, 
secretly  and  traitorously,  divers  soldiers  and 
Ben  armed,  and  ready  to  be  armed,  after  the 
said  detestable,  abominable  and  execrable  assas- 
«^"**iim,  killing,  and  murder  of  our  said  sove- 
reign lord  the  king  so  as  aforesaid  should  be 
dooe  perpetrated  and  committed,  to  rise  and 
Blaster*  and  war  and  rebellion  within  this 
Idngdom  of  England  to  make  and  wage,  and 
with  the  eoeinies  of  our  said  lord  the  king, 
foreigners  and  strangers,  subjects  and  soldiors 
of  the  aakl  Lewis  the  French  king,  being  about 
Is  invade  this  kingdom  of  England,  at  and 
apon  thor  inrasioQ  and  entrance  into  this  king- 


dom thett  esmectcd  to  be  shortly  made,  them- 
selves, together  with  you  the  said  sir  William 
Parkyns,  to  join  and  unite,  and  into  troops  and 
legions  to  form,  you  did  levy,  list,  and  retain, 
and  did  procure  to  be  levied,  fisted  and  retained ) 
and  those  soldiers  and  men  for  the  treasons, 
intentions  and  purposes ,  aforesaid,  then  and 
there,  and  afterwards  in  readiness  you  had, 
against  the  duty  of  your  allegiance,  and  against 
the  peace  of  our  said  sovereign  lord  the  king 
that  now  is,  his  crown  and  dignity  ;  as  also 
against  the  form  6f  the  statute  in  this  case 
made  and  provided. 

How  say  est  thou,  sir  William  Parkyns,  Art 
thou  Guilty  of  this  high  treason  whereof  thou 
standest  indicted,  or  Not  Guilty? 

Farkym.  '  Not  Guilty. 

CL  of  Ar,  Culprit,  how  wilt  thou  be  tryed  P 

Tarkym,  By  God  and  my  country. 

C/.  <^At,  God  send  thee  good  deliverance.    , 

Varkym.  My  lord.  If  your  lordship  pleaaet 
to  favour  me  with  a  word  or  two. 

X.  C.  J.  Aye,  what  say  you,  sir? 

Varhynt,  ifly  lord,  I  have  been  kept  in  hard 
prison  ever  since  I  was  committed,^  nobody  has 
been  suffered  to  come  to  roe  till  Friday  last, 
then  my  counsel  came  to  me;  and  being 
charged  with  many  filets  as  I  see  in  this  indict^ 
ment,  it  will  be  necessary  to  have  divers  wit* 
nesses  to  clear  myself  of  these  particulars; 
thev  are  dispersed  up  and  down,  and  I  have 
had  no  time  to  look  after  them,  and  therefore  1 
beg  your  lordship  to  put  off  my  trial  till  ano- 
ther day. 

X.  C.  J.  When  had  you  first  notice  of  your 
trial? 

Parkyn$,  The  first  notice  of  my  trial  was  on 
Wednesday  last,  in  the  afternoon. 

X.  C.  J.  That  is  a  sufficient  time  of  notice ; 
sure  you  might  have  provided  your  witnessea, 
and  prepared  for  it  by  this  time. 

Parkynt.  But,  my  lord,  being  kept  so  close 
prisoner,  I  had  no  opportunity  for  it  i  for  it 
was  not  nosifible  for  me  to  get  any  body  to  com^ 
to  me  till  Friday  noon,  not  so  much  as  my 
counsel,  and  then  there  was  but  two  days^ 
Saturday  and  Monday,  (Sunday  is  no  day  for 
any  business)  and  it  is  impossible  for  me  to  be 
ready  in  the  manner  that  I  ought  (o  be.  It  is 
a  perfect  distress  and  hardship  upon  me,  to  be 
put  so  soon  upon  my  trial  without  my  witnesses^ 
and  what  should  enable  me  to  make  ray  defence; 
therefore  I  humbly  intreat  your  lordship  to  put 
it  off  till  another  day. 

X.  C.  J.  What  witness  do  you  want,  sir 
William? 

Farkym,  I  have  divers  witnesses,  my  lord, 
that  can  give  an  account  where  I  was  firom 
time  to  time ;  but  they  are  many  of  them  out 
of  town,  and  I  have  sent  about  every  way,  bii$ 
cannot  gat  them  together  in  so  short  a  time. 

X.  C.  J.  When  bad  be  notice  of  his  trial? 

Mr.  Baker.  On  Wednesday  I  told  him^  that 
he  must  expect  to  be  tried  this  day,  and  vntba|» 
that  if  he  would  name  roe  any  counsel  that  he 
would  have  come  to  him,  he  should  hava  aa 
order  next  morning  for  them. 
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L,  C.  J.  You  were  told,  it  seems,  on  Wed- 
nesday that  you  might  have  ^vhat  counsel  yon 
would. 

Mc  Baker,  And  he  had  an  order  upon 
Thursday  momiog  for  his  counsel. 

Parkyni.  I  could  not  hare  it  without  appli- 
cation to  the  court  at  Whitehall,  and  could  ha? e 
nobody  to  come  to  me  tilt  Thursday,  and  it  was 
Friday  before  I  could  get  my  counsel  to  me. 

L  C.  J.  You  might  have  sent  for  your  wit- 
nesses on  ThuflKlay,  and  employed  somebody 
about  that  matter  then. 

Farkym,  The  solicitor  that  I  employed  was 
employed  otherways,  and  I  could  not  employ 
any  body  else. 

jL.  C.  J.  Yes ;  yon  might  have  employ^ 
any  other  about  that  business. 

rarkynt,  I  bad  nobody  to  send,  I  was  kept 
close,  and  nobody  permitted  to  come  to  me. 

L.  C.  J.  Your  Solicitor  you  desired  had 
leave  to  come  to  you. 

Mr.  Baker.  You  know  that  those  you  sent 
for,  you  had  an  order  for. 

Farkym.  I  could  not  get  him  till  Thursday 
to  roe,  I  had  no  messengers  to  send  till  then. 

Mr.  Baker,  I  gave  the  keeper  direction,  to 
let  him  have  persons  come  to  him  to  send  on 
any  errand. 

L.  C.  /.  The  keeper  had  orders,  it  seems,  to 
let  any  messenger  come  to  you  ;  and  he  wouM 
have  helped  you  to  somebody  to  send  of  this 
errand,  to  be  sore. 

Keeper,  I  always  did  it,  as  soon  as  I  know 
they  have  notice  of  their  trial. 

Parkj/ns,  But  the  keeper  is  not  always  in 
the  way ;  and  besides,  when  I  had  notice  given 
me  of  my  trial,  it  was  execution  day,  and  he 
was  not  at  home  thai  day. 

X.  C.  J.  He  names  n6  witnesses,  only  he 
aays  he  has  divers  witnesses,  neither  is  there 
any  oath  made  of  any  witnesses ;  pray  how 
long  is  it  since  you  were  committed  ? 

Pcrkynt.  1  was  committed  this  day  fort- 
night. 

L,  C.  J,  Your  commitment  charyj^ed  you 
with  high-treason,  and  therefore  you  knew 
what  YOU  stood  accused  of ;  were  you  not  com- 
mitted for  hi|fh-treason  f 

Parkyns,  Yes,  my  lord,  I  believe  I  was. 

Sol,  Oen,  (Sir  John  Hawles)  My  lord,  he 
had  a  very  fair  time  to  prepare  for  his  defence, 
for  he  saw  his  name  fti  the  proclamation  a  good 
while  before  he  was  taken,  and  there  it  is  de- 
clared what  he  stands  charged  with. 

L,  C,  /.  You  might  have  had  a  copy  of 
your  commitment,  you  had  a  right  to  have  it, 
and  thereby  you  might  have  seen  what  you 
were  accused  of. 

Keeper,  We  never  do  deny  it,  if  it  be  de- 
manded. 

L.  C,  J.  You  cannot  deny  it;  you  know 
what  penalty  you  are  under  if  you  do. 

Parkynt.  Nobody  was  permitted  to  come  to 
me. 

X.  C.  /.  You  might  have  asked  for  a  copy, 
or  any  body  else ;  for  you  had  notice  of  your 
trial  ao  tong  ago  ai  Wedociday  last. 


IHr.  Baker,  I  gave  him  notice  of  his  trial  bn 
Wednesday,  and  then  toU  him  be  must  prepare 
for  it  against  this  dav ;  he  siid  be  would  en- 
deavour to  petition  ror  a  longer  time ;  I  told 
him  it  would  be  in  vain,  for  he  must  prepare  lor 
his  trial  to  day,  and  conid  have  no  longer 
time. 

L,C,J,  Sir  William,  truly  we  ^  not  see 
any  reason  to  put  off  the  tria]  upon  these  sug- 
gestions. 

Parkyni,  Mj  lord,  it  is  very  hard ;  then  I 
humbly  b^  I  may  have  tlie  favour,  that  I  may 
have  counsel  allowed  me ;  I  have  no  skill  in 
indictments. 

L,  C,  /.  We  cannot  allow  counsel. 

Parkyni.  My  lord,  if  I  have  no  counsel,  I 
do  not  understand  these  matters,  nor  what 
advantage  may  be  proper  for  pie  to  take  in  these 
cases. 

L.  C,  J.  You  are  not  ignorant,  sir  William, 
that  counsel  has  been  always  refused  when  de- 
sired in  such  cases. 

Parkynt.  My  lord,  there  is  a  new  act  of 
parliament  that  is  lately  made,  which  allowa 
counsel. 

X.  C.  J.  But  that  does  not  commence  yet, 
sir  William. 

Parkyns,  My  lord,  it  wants  but  one  day. 

X.  C.  J.  Tnat  is  as  much  as  if  it  were  a 
much  longer  time :  for  we  are  to  proceed  ac- 
coniing  to  what  the  law  is,  and  not  what  it 
will  be. 

Parkyns.  But  it  is  declarative  of  the  common 
law,  because  it  says  it  was  always  just  and  rea- 
sonable. 

X.  C.  J.  We  cannot  alter  the  law  till  law^. 
makers  do  it. 

Parkyns,  Will  your  lordship  be  pleased  to 
let  it  be  read? 

X  C.  J.  Ay,  if  you  have  a  mind  to  it,  it  shall 
be  read. 

Parkyns.  Yes,  if  your  lordship  pleases. 

X  C.  J.  Read  it. 

CLofArr.  (Reads.)  "An  Act  for  regula- 
ting  of'^Trials  in  Cases  of  Treason,  and  mia- 
prision  of  treason."  (7  Will,  and  M.  Cap.  S.) 

All  the  first  paragraph  of  the  new  Act  was 
read. 

X.  C.  J,  Look  ye,  sir  William  Parfcyns,  this 
law  has  not  taken  any  effect  as  yet ;  but  the 
law  stands  as  it  did  before  ths  makiug  of  this 
act. 

Parkyns.  But,  my  lord,  the  law  says  it  is 
just  and  reasonable  that  it  should  be  so. 

X.  C.  J,  We  go  according  to  the  law  as  we 
find  it  is. 

Parkyns,  And,  my  ford,  what  is  just  and  rem- 
souable  to-morrow,  sure  is  just  and  reasonable 
to  jlay  ;  and  your  lordship  may  indulge  me  in 
this  case,  especially  when  you  see  how  streight 
notice  I  have  had,  and  what  a  little  time  has 
been  allowed  me,  that  1  am  not  able  to  make 
any  defence. 

X.  C.  J.  We  cannot  make  a  law,  we  must  ffo 
according  to  the  law ;  that  must  be  our  rma 
and  direction. 


fi3ir  High  Treasofu 

f^iM.  Y«8,  mj  Ibrd,  but  what  is  just  and 
table,  sure  is  law :    the  law  is  g^unded 


C.  J.    The  parliaimmt  has  tboug^bt  fit  to 

sacb  a  law,  which  is  to  commence  from 
Hh  of  this  month :  it  is  not  a  law  till  the 
Bomes  that  the  parliament  hath  appointed 
I  being  a  law. 

rl^fns.  But,  my  lord,  if  my  notice  had 
I  convenient  notice,  1  hail  been  within  the 
limited  by  the  act  of  parliament ;  and  no 
an  want\be  advantage  of  that 'act  from 
forward,  nor  soffer  for  such  want  but  my- 
rhich  is  a  particular  hardship  upon  me. 
C.  J.  We  cannot  alter  the  law,  w«  are 
I  by  our  oaths  to  proceed  according  to  the 
I  it  is  at  present.  ^ 

rkym.  Pray,  my  lord,  let  it  be  put  off  till 
er  day  then. 

C.  J.  You  shew  no  reason  for  it ;  you 
|do  witnesses  that  you  want ;  nor  have  we 
ath  that  we  ought  to  have  in  such  a  case. 
rkynt,  1  will  do  both  if  your  lordship  will 

me  to  it. 

U.  J.  There  ought  to  be  an  oath  certainly ; 
e  think  you  have  had  fair-  and  convenient 

:  for  yon  have  had  as  much  notice  as  sir 
Freind  had,  wbo  was  tried  yesterday. 
"h/ns.  As  I  am  informed,  he  was  charged 
siogU  facts  about  the  town,  but  I  am 
ed  with  many  particular  things  more  than 
a. 

C.  J.  The  act  of  parliament  says  nothing 
ice  of  trial ;  that  still  continues  us  it  was 
?;    and  you  have  had  very  convenient 

:    go  on,  Mr.  Hardesty,  to  swear  the 

of  Ar.  Sir  William  Park\ns<  ytfu  the 
ler  at  the  bar,  Those  meu  that  you  shall 
»lled  and  personally  appear,  are  to  pass 
en  our  sovereign  lord  the  king  and  you 
trial  of  your  lite  and  (leatli  ;  if  therefore 
n\\  challenge  them,  or  any    of  them,  you 

speak  unto  them  as  they   coine  to  the 
to  be  sworn,  and  liefore  they  be  sworn, 
rkynt    1  hope  your  lordship  will  be  ef 
el  for  me  then. 

C.  J.  So  we  will ;  we  will  do  you  all  the 
we  can.  Look  ye,  you  know  you  may 
nee  35  without  cause,  aad  as  many  as 
ill  %vith  cause,  but  no  more  than  35  with- 
lose. 

of  Ar.  Sir  Goddard  Nelth«>rp. 
rkynt,  I  except  against  him.     ' 
(jf'  Ar,  Leonard  I^ancock,  esq. 
rkynt,  I  except  against  him,  he  is  the 
I  servant. 

of  Ar,  William  Withers,  esq. 
rhyn»,  I  challenge  him. 
rfAr,  Samuel  Powell,  esq. 
rkyn».  I  challenge  htm. 
of  Ar,  William  Northey*  esq. 
rkyn$.  Well,  I  don't  except  against  him. 

of  Ar.  Hold  Mr.  Northey  a  book. 
:h*  was  done.)  Look  upon  the  prisoner. 
iliatl  well  and  truly  try,  and  true  deliver- 
aake  between  our  sovereign  lord  the  king 
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and  the  prisoner  at  the  bar,  whom  you '  shall 
have  in  charge,  according  to  your  evidence ; 
So  help  you  God. 

CL  ofAr.  Tnomas  Tench. 

Farkynt,  I  challenge  him. . 

CL  ot'Ar,  John  Wolf.  " 

Parkym,    I  challenge  him. 

CL  of  Ar,  James  Bodington. 

Parlcyns,  I  challenge  him. 

CL  of  Ar,' John  Smith. 

Parkyvs.  I  challenge  him. 

CL  ofAr.  Edward  Gould. 

Parkyns.  I  have  no  exception  against  him. 
(He  was  sworn.) 

CL  of  Ar.  John  Raymond. 

Parkynt.  I  challenge  him. 

CLofAr,    Daniel  Thomas. 

Parkyns,  I  have  no  exception  against  him. 
(He  was  sworn.) 

CL  of  Ar.  Isaac  Honey  wood. 

Purkyn$,  f  challenge  him. 

CLofAr.  William  Underwood. 

Parkym,  1  challenge  him. 

CL  ofAr,  Arthur  Bayley. 

Parkyns.  1  challenge  him. 

CL  ofAr.  Nehemiah  firming. 

Parkyns,  I  ohallenjje  him. 

C.  ofAr.  John  Webber. 

Parkyns,  1  challenge  him. 

C/.  <>/' Jr.  John  Cant». 

Parinmu.  I  have  no  exception  to  him. 

Alt.  Gen.   We  chal!en<re  him  for  the  king. 

CLofAr,  Thomas  Glover. 

Pttrkyns.   I  challenge  him. 

CLofAr,  Henry  Whiidicott 

Parkyns.  I  have  no  objection  against  him. 
(He  was  sworn.) 

CLofAr,  Timothy  Thoinbury. 

Parkyns.  I  challenge  him. 

CL  ofAr.  Dormer  Sheppard. 

Parkyns.  i  challenge  bim. 

CL  ofAr.  John  Temple. 

Parhyns.  1  challenge  him.  * 

CL  ofAr.  Nathaniel  Gold. 

Parkyns.  I  have  no  exception  against  him* 

Mr.  Uold  My  lord,  1  am  no  freeholder  in 
this  county. 

Mr.  Bilker.  Nor  have  you  no  copyhold,  Sir  ? 

Mp.  Gold.  Yes,  Sir,  I  have. 

Jtt,  Gen.  However,  let  him  be  set  by. 

CLofAr.  Robert  Breedon. 

Parkyns    I  challenge  him. 

CL  ofAr,  Thomas  Taylor. 

Parkyns,  I  challenge  him,  he'  is  the  king'i 
servant. 

CL  4fAr,  Joseph  Bli^sett. 

Parkyns.  I  challenge  him. 

CL  ofAr,  John  Billier. 

Parkyns.  I  challenge  him. 

CL  ofAr,  Francis  Chapman. 

Parkyns,  I  challenge  him. 

CL  ofAr,  John  Cleeve. 

Parkyns,  I  challenge  him.. 

CLofAr.  Robert  Bampton. 

Parkins.  I  have  no  exception  to  him.  (11^ 
was  sworn.) 

C/.</ilr.  William  Atlee. 
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Farkffnt.  I  challenge  bim. 

CLtfAr.  Thomas  SuUoD. 

Parkijfm.  I  have  no  exception  to  bim.  (He 
was  sworn.) 

CLofAr.  Thomas  Edling. 

Tarkyni.  I  have  no  exception  against  him. 
(Be  was  sworn.) 

CI,  9f  At.  Robert  Sanderson. 

Tarkint,  I  ha?e  no  exception  against  him. 
(He  was  sworn.) 

CL  of  At,  Ralph  Marsh.  , 

Turkynt,  1  have  no  exceplion  against  him. 
(He  was  sworn.^ 

67.  of  At,  Richard  Bealing  . 

Farkynt.  Pray,  Mr.  Hardesty,  how  many 
have  I  challenged. 

Mr.  Uardesiy,  I  will  tell  yon  presently. 
Sir. — ^You  have  challenged  twenty- five. 

Parkyns,  But  there  are -two  that  I  gave 
reason  for :  Do  you  put  them  in  among  them  ? 
that  is,  Mr.  Hancock  and  Mr.  Taylor  as  the 
kinff's  serrants. 

CL  cfAr,  You  may  speak  to  my  lord  about 
it ;  but  if  tfaat|be  allowed,  then  there  are  but 
twenty-three. 

Farkvns*  Well,  Sir, jgoon  then. 

,CL  of  Ar.  Richard  JBealing. 

Farkytu.  I  challenge  him. 

CL  ofAr,  Wiliiam  Partridge. 

Farkym,  I  challenge  him. 

CL  OfAr.  Nicholas  Roberts. 

Farkyns,  I  challenge  him. 

CL  mAr.    Peter  I^vigne. 

Farkyw,  I  challenge  him. 

CL  of'Ar,  Joseph  Whiston. 

Farkyns,  I  have  no  objection  to  him.  (Ht 
was  sworn.) 

CL  of  Ar,  Andrew  Cook. 

Farkyns,  J  challenge  him. 

CL  of  Ar,  Samuel  Hooper. 

Farkym,  I  challenge  him. 

CL  ^  Ar,  Thomas  Heames. 

Farkyns,  I  have  no  exception  to  him.  (He 
was  sworn.) 

■  L.  C.  /,  Sir  William  Parkyns,  you  have 
challenged  two,  and  have  assigned  the  cause 
of  your  challenge,  that  is,  Hancock  and  an- 
other, and  the  reason  of  your  challenge  is,  be- 
cause they  are  ihe  king's  servants.  I  am  to 
acquaint  ^ou,  that  is  no  cause  of  chalK'nge; 
but  however,  the  king's  counsel  do  not  intend 
to  insist  upon  it,  if  there  are  enough  besides. 
They  are  willing  to  go  on  with  the  pannel ; 
and  1  speak  this,  because  I  would  nut  have  it 
go  for  c  precedent,  nor  have  it  understood  that 
the  cause  you  assign  is  a  good  cause :  But 
however  they  will  not  stand  with  you,  if  there 
be  enough  to  serve. 

Farkyns.  My  lord,  I  submit  to  it ;  the  jury 
is  full,  f  think. 

CL  ofAr,  No,  there  are  but  eleven  sworn  3'et. 

Farkyns,  But  how  far  have  I  gone  in  my 
challenges  ? 

CL  of  Ar,  There  are  four  w  bich  you  may 
challenge  more. 

Farkyns.  There  are  two  allowed  me,  though 
it  be  not  a  precedent :  Are  there  four  still  ? 


CL  of  Ar,  Yes,  yon  may  challenge  fou 
more,  and  no  more.    Edward  Thompson. 

Farkyns,  1  challenge  him. 

CL  ofAr,  Nicholas  Rufford. 

Farkyns.  I  have  no  exception  of  him.  £Hi 
was  sworn.] 

CL  ofAr,  Cryer,  oountez.  William  Northey 

Crytr,  One,  &c.  (and  so  the  rest  till  tni 
twelve.) 

CL  ofAr,  Nicholas  Rufford. 

Cryer,  Twelve  good  men  and  true,  8tan( 
together,  and  hear  your  evidence. 

CL  of  Ar,  Cryer,  make  proclamation. 

Cryer,  Oyez,  if  any  one  can  inform  mi 
lords  the  king's  justices,  the  king's  Serjeant 
the  king's  attorney-general,  or  this  roques 
now  to  be  taken,  of  the  High-Treason  whereo 
the  prisoner  at  the  bar  stands  ipdicted,  let  then 
come  forth,  and  they  shall  be  beard ;  for  nov 
the  prisoner  stands  at  the  bar  upon  his  deliiver 
ance ;  and  all  others  that  are  bound  by  recog" 
nizance  to  give  evidence  against  the  prisone 
at  the  bar,  let  them  come  forth,  and  give  thei 
evidence,  or  else  they  forfeit  their  recognizance 
— And  all  jury-men  of  Middlesex  mat  haTi 
appeared,  and  are  not  sworn,  may  depart  thi 
court. 

The  names  of  the  twelve  sworn  were  these 
William  Northey,  Edward  Gold,  Daniel  The 
mas,  Henry  Whitchcott,  Robert  Bampton 
Thomas  Sutton,  Thomas  Ediiog,  Robert  San* 
derson,  Ralph  Marsh,  John  Whiston,  Thomas 
Heames,  and  Nicholas  Rufford. 

CL  ofAr,  Sir  William  Parkyns,  hold  np  th] 
hand.  [Which  he  did.]  You  that  are  sworn 
look  upon  the  prisoner,  and  hearken  to  bis 
cause  :  He  stands  indicted  by  the  name  of  si 
William  Parkyns,  late  of  the  parish  of  St.  Pau 
Covent-Garden,  in  the  county  of  Middlesex 
knight,  that  vihereas  (prout  in  the  Indiciraeut 
mutatis  mutatKiisy)  and  against  the  form  of  th< 
statute  made  and  provided.  Upon  this  Indict< 
nient  he  hath  bet^u  arraigned,  and  thereunto 
hatti  pleaded  Not  Guilty,  and  for  his  trial  hatt 
put  himself  upon  God  and  his  country.  whi<!l 
country  yuu  ar^;  your  charge  is  to  inquire 
whether  he  be  guilty  of  the  hiirh-treasoi 
whereof  he  stands  indicted,  or  Not  Guilty  ;  i 
you  find  that  ht  is  Guilty,  you  are  to  inquin 
what  goods  and  chattels,  lands,  tenements,  h< 
had  at  the  time  of  the  high-treason  committed 
or  at  any  time  since:  If  you  find  him  No 
^^lil^y*  you  are  to  inquire  whether  he  fled  foi 
it ;  if  you  find  that  he  fled  f •  r  it^  you  are  U 
inquire  of  his  {j^oods  and  chattels,  as  if  you  hai 
found  him  guilty  ;  it  you  find  him  Not  Guilty* 
nor  that  he  did  fly  for  it,  you  are  to  say  so,  Km 
no  more ;  and  ht'ar  your  evidence. 

Mr.  Mountague.  May  it  please  your  lordship 
and  you  gentlemen  of  the  jur^ 

Parkyns,  My  lord,  your  lordship  was  pleases 
to  say,  yon  would  be  my  counsel.  I  am  ig< 
norant  in  matters  of  indictments,  I  beg  if  then 
be  any  fault  in  it,  you  will  let  me  know  it. 

L.  C.  /.  Truly  1  have  observed  no  fault  11 
it ;  I  do  not  know  of  any. 

Mr.  Mountague,   Goitlemen,  this  Indict 
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ment  does  contain  as  heavy  an  accusation  as 
can  be  laid  upon  anj  man,  for  it  not  only 
cfaars^  the  prisoner  with  a  tralterous  design 
of  aabverting  the  government,  and  raising  war 
and  rebellion  within  this  kingdom  ;  which  was 
to  be  done  by  adhering  to  the  king's  enemies, 
and  promoting  a  foreign  inrasion,  but  likewise 
with  a  conspiracy  against  the  life  of  the  king, 
^Thich  was  to  have  been  taken  away  by  a 
bloody  astiassination. 

Gentlemen  the  indictment  sets  forth,  that 
sir  William  Parky ns,  the  prisoner  at  the  bar, 
did  meet  several  times  with  Charnock,  and 
other  false  traitors ;  and  there  it  was  consulted 
and  agreed,  how  they  should  procure  French 
forees  to  land  within  this  kingdom,  and  then 
they  were  to  raise  rebellion  amongst  his  ma- 
jesty's subjects,  to  join  with  the  invaiders.    ^r. 
Charnock  was  sent  from  the  prisoner  at  the  bar 
and  the  rest,  as  a  messenger  into  France,  nnto 
ibe  late  king  James,  to  acquaint  him  with  this 
bloody  design,  and  to  desire  him  to  borrow  of 
the  French  king  as  many  troops  as  he  could 
ipare,  to  make  a  descent  upon  this  kingdom  ; 
uid  they  at  the  same  time  were  to  facilitate  the 
descent,  by  getting  as  many  men  as  they  could 
to  make  the  assassination  ;  and  the  number  of 
forty  was  pitched  upon,  who  were  to  be  pro- 
Tided  for  that  purposa ;  of  which  the  prisoner 
at  the  bar  was  to  6nd  five,  who  were  to  lie  in 
vait  with  the  rest,  and  set  upon  the  king  an  he 
eame  along  in  his  coach,  upon  his  return  from 
hooting.    Some  were  to  assault  and  attack  the 
guards,  while  others  were  barbarously  to  assas- 
aaate  and  murder  the  king  in  his  coach  :  And 
^rticularly  it  charges  the  prisoner  with  under- 
taking to  procure  and  provide  five  horses  and 
inns,  that  were  to  be  employed  in  this  bloody 
assassination  ;  and  also  with  gathering  together 
great  quantities  of  arms  and  ammunition  that 
were  to  he  used  in  the  insurrection.    To  this 
indictment    the     prisoner    has    pleaded    Not 
Guilty ;  if  he  be  not  guilty,  God  forbid  he 
ihonid  be  convicted  !  But  if  he  be  guilty,  and 
We  prove  the  fact,  the  nation  expects  that  you 
will  do  justice  to  the  king  and  kingdom,  and 
find  him  so. 
Att.  Gen.  (sir  Tho.  Trevor).     May  it  please 

5 our  Lordship,  and  yon  (rentlemen  of  the 
ury  ;  the  pristmer  at  the  Imr,  sir  William  Par- 
kyns,  stands  indicted  of  high  treason,  for  com- 
passing the  ileath  of  his  majesty,  and  adhering' 
to  his  majesty's  enemies:  and"  the  overt- acts 
k^i<l  in  tlia  indict:) lent  to  prove  this  treason  are. 
Thai  he  with  others  had  several  meetings  and 
coTwultationH  about  this  design,  and  sent  a  mes- 
sengfT  over  to  France  to  the  late  king  James, 
*o  procure  French  forces  to  invade  the  king- 
dom, to  de|>ose  the  king,  and  subject  the  king- 
dom to  a  French  power:  and  Ukeivise  .that  he 
did  enter  mto  a  conspiracy  with  sever.il  per- 
IOQ&  for  the  assassination  of  his  majesty's  royal 
f^Ttoo.  These  are  the  overt-acts  meniioned  in 
tbe  iiiHictment,  to  prove  this  charge  of  treason 
tgaiost  the  prisoner. 

Gentlemen,  the  evidence   to    prove  these 
<*m-acts,  and  which  we  shaU  produce,  will 
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be  in  this  manner :  it  will  appear  that  the  pri- 
soner at  the  bar,  sir  William  Parky  ns.  has  had 
a  commission  from  king  James  to  raise  a  regi- 
ment of  horse ;  and  alM)ut  May  last,  he  with 
several  others  had  a  meeting  at  the  Old  King's 
Head,  in  Leadenhall-street,  where  were  pre- 
sent my  lord  of  Ailesbury,  my  lord  Montj^o- 
mery,  sir  William  Parkyns,  sir  John  Freind, 
sir  John  Fenwick,  Mr.  Charnock,  Mr.  Porter, 
and  one  Mr.  Cook ;  and  Goodman  came  in  to 
them  aAer  dinner.  And  at  that  meeting  it  was 
consulted  and  concerted  among  tkvtn),  how  they 
should  bring  back  the  late  king  Janies,  and  de- 
pose his  present  majesty ;  and  in  order  to  that, 
they  did  resolye  to  send  Mr.  Charnock  as  a 
messenger  to  the  late  king  James,  to  desire 
him  to  obtain  from  the  French  king  10,000 
men  to  invade  this  kingdom ;  8,000  foot,  1,000 
horse,  1,000  dragoons;  and  to  encourage  the 
late  king  to  this,  they  did  assure  him  by  the 
same  messenger,  that  they  would  meet  him 
with  3,000  horse  upon  his  landing  ;  and  they 
did  all  undertake  and  agree  that  they  would 
do  it ;  and  Mr.  Charnock  undertook  to  go  of 
this  message. 

Gentlemen,  about  a  week  after  this  meet- 
ing, Mr.  Charnock  not  being  willing  to  go 
upon  this  errand  without  a  go<Kl  assurance  that 
they  intended  to  perform  what  they  had  re- 
solved upon,  they  therefore  had  another  meet- 
ing of  most  of  the  same  persons  that  were  at 
the  former,  and  particularly  the  prisoner  at  the 
bar  was  one ;  and  that  was  at  Mrs.  Mountjoy 'a, 
a  tavern  in  St.  James's-street.  And  at  that 
meeting  they  did  all  agree,  as  formerly,  and 
continued  in  their  former  resolution,  to  send 
Mr.  Charnock  to  assure  the  late  king,  that  they 
would  meet  him,  according  as  they  had  pro- 
mised, if  he  would  give  them  notice  where  he 
was  to  land,  and  he  should  not  fail  of  their  as* 
sistance.  And  at  these  meetings  they  did  take 
notice,  that  then  was  the  most  proper  time  for 
such  an  invasion :  for  the  king  was  gone  to 
Flanders,  most  of  the  forces  were  drawn  thi- 
ther, and  the  people  were  dissatisfied,  and  so  it 
would  be  the  fittest  opportunity  to  accomplish 
their  design.  And  they  desired  Mr.  Charnock 
to  make  haste  to  carry  this  messa6:e,  and  to 
intreat  king  James  that  he  would  be  speedy  and 
expeditious  in  his  coining,  that  they  might  not 
lose  this  season. 

Gentlemen,  after  these  meetings,  Mr.  Char- 
nock did  within  a  few  days  go  over  into  France, 
and  did  deliver  his  message  to  the  late  king 
James  ;  who  took  it  very  kindly^  but  said  that 
the  French  king  could  not  spare  feo  many  forces 
that  year,  having  other  work  to  employ  them 
about :  upon  which,  within  a  month's  tune,  or 
le^s,  he  came  back  again,  and  brought  an  ac- 
count of  his  message  to  those  gentieinen  who 
sent  him.  This  was  in  IVi ay  or  June  last,  and 
so  the  further  prosecution  of  the  design  ceased 
at  that  time.     • 

But,  gentlemen,  the  last  winter  it  was  re- 
vived again,  and  attenipted,  and  carried  ob 
very  near  to  the  obtaining  a  fatal  success.  And 
yoH  will  hear,  that  the  prisoner  at  the  bar,  sir 
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Wiliiam  Parkyos,  has  had  too  {^reat  a  hand, 
and  been  a  very  great  instrunient  in  both  tbe 
]»arts  of  this  wicked  conspiracy  and  treason ; 
not  only  in  the  invasion,  which  he  with  others 
sent  the  messenger  over  to  procure';  hut  also 
in  the  other  part,  the  blackest  part,  even  the 
assassination  of  the  king's  person. 

About  January  last  sir  Geon^e  Barcley,  a 
lieutenant  of  the  Guards  to  king  James  in 
France,  was  sent  over  into  England  to  engage 
persons  to  join  in  the  conspiracy  and  assassi- 
nation ;  and  for  his  assistance  there  were  sent 
over  with  him,  and  before  and  after  him,  some 
90  troopers  of  the  late  king^s,  that  were  his 
guards  in  France.  And  sir  George  Barcley, 
to  encourage  the  persons  that  were  to  join,  and 
whom  he  had  brought  over  with  him,  pre^ 
tended  an  authority  to  justify  it,  that  is,  a  com- 
mission from  the  late  king  James ;  and  he  com- 
municates this  design  to  Mr.  Charnock,  Mr. 
porter,  and  seyeral  others,  and  amongst  the 
rest  to  the  prisoner  at  the  bar,  sir  William  Par- 
ky ns,  having  a  great  confideace  in  him,  and 
did  acquaint  him  lie  had  such  a  commission, 
and  he  shewed  it  him,  and  that  commission  was 
to  levy  war  against  the  king's  person  ;  which 
they  took  to  he  a  sufiicient  authority  for  them 
to  assassinate  the  king's  person. 

Gentlemen,  in  order  t»  the  accomplishing 
this  horrid  conspiracy,  there  wer9  several 
meetings  and  consultations  had,  at  which  the 
prisoner  at  the  bar  was  present,  and  very  ao* 
tive  Sometimes  they  met  at  captain  Porttr's 
lodgings,  at  another  time  at  the  ^fag'8'Head  in 
CoTent- Garden,  at  another  time  at  the  Sun  in 
the  Strand,  and  another  time  at  the  Globe  in 
Hatton- Garden,  in  order  to  accomplish  this 
design :  and  at  these  meetings  you  will  hear 
they  did  propose  several  ways  and  methods  for 
the  execution  of  it ;  and  several  persons,  par- 
ticularly one  of  tbem  that  have  suffered  the 
punishment  of  the  law  for  this,  were  appointed 
to  go  and  view  the  ground,  where  the  king's 
person  might  most  conveniently  be  assaulted. 
kir.  King,  that  was  executed  for  it,  was  one, 
captain  Porter  w  as  anoiher,  and  one  Knight- 
ley  was  the  third  ;  and  tbese  did  go  to  see  the 
ground.  And  the  day  before  they  went  there 
was  a  meeting,  at  wliich  was  present  the  pri- 
soner at  the  bar,  and  others,  wherein  it  was 
concluded  upon,  that  they  should  go ;  and  they 
went  accordingly  to  see  the  most  convenient 
place  for  it.  They  went  to  Brentford,  and 
aflerwanls  to  the  other  side  of  the  water  to 
Richmond,  and  snr^  eyed  all  the  ground ;  and 
tbe  place  they  pitched  upon  as  the  most  proper 
'  for  their  purpose,  was,  when  his  majesty  should 
return  from  hunting,  to  do  it  in  the  iai\e  betwixt 
Brentford  and  Turnham-Greeu.  And  accord- 
ingly, when  they  returned  in  theereniiig,  they 
came  by  appointment  to  the  place  where  the 
rest  of  tbu  accomplices  were  to  meet,  at  the 
Nag's- Head  tavern  in  St.  James's,  and  gave  an 
account  of  their  proceedings ;  and  at  that  meet- 
ing likewise  was  sir  William  Parky ns,  the  pri- 
•Oner  at  the  bar,  Mr.  Chamock,  and  several 
otbers ;  and  upon  tbt  report  of  captain  Porter 


Trial  of  Sir  Wdliam  Parkyru^ 


[S 


and  Mr.  King's  expedition,  they  did  resoW 
the  thing  should  be  done  in  that  place,  ani 
that  it  should  be  done  in  this  manner. 

Sir  George  Barcley  with  about  eight  or  tci 
in  his  party,  who  were  to*"  be  chosen  out  of  al 
tbe  other  ]^artics,  were  to  assault  the  king'; 
coach,  and  endea?our  to  kill  the  king,  and  al 
the  rest  that  were  in  the  coach  with  him,  whils 
the  others  in  two  |iarties  were  to  attack  th< 
guards  ;  and  tbe  namber  in  all  was  to  beabou 
40^.    This  wn  fully  agreed  upon. 

And,  gentlemen,  the  first  time  that  they  re 
8ol?ed  to  put  this  traitorous  design  in  execatioD 
was  the  15th  of  Febrnary,  which  was  a  Satur 
day,  the  usual  day  that  tbe  king  was  wont  H 
go  a- hunting  on  ;  but  it  happened  by  grea 
providence,  that  the  king  did  not  go  abroad  tha 
day. 

They  had  contrived  further,  to  make  thi 
thing  sure,  that  there  should  be  two  persons 
whom  they  called  onlerly  men,  who  should  \h 
placed  at  Kensington,  to  give  notice'wheo  th< 
king  went  abroad ;  and  Chambers  was  one 
and  Durance  that  was  a  Fleming  was  another 
and  Durance  was  likewise  employed  to  viem 
the  inns  about  Turnham-Green  and  Brentford 
for  the  lodging  of  their  men,  wbo  were  to  be 
placed  two  or  three  in  an  inn,  that  they  migbi 
not  be  observed. 

Gentlemen,  the  first  day  appointed  for  X\\i 
accomplbhing  this  design,  which  was  the  15tt 
of  February,  being  over,  and  the)  disaftpointed  ; 
yet  they  did  afterwards  resolve  to  go  on  and 
execute  it.  And  the  next  Saturday,  w  hich  waj 
the  23d  of  February,  was  pitched  upon  for  thi 
time  of  execution  ;  aid  accordingly  on  Friday 
the  91st  of  February,  tbe  day  before,  there  wai 
a  meeting  at  the  Nag's- head  in  Covent- 
Garden  ;  and  there  was  present  sir  Geoi^^c 
Barclay,  capt.  Porter,  and  several  others,  and 
amongst  the  rest  the  prisoner  at  the  bar  wai 
there :  they  had  at  first  some  discourse  amon^ 
them  that  they  were  in  doubt,  because  of  tbi 
first  disappointment,  whether  there  had  no 
been  some  discovery,  but  that  doubt  was  soot 
over ;  for  it  was  said,  it  could  not  be  so,  foi 
then  they  sheuld  not  have  be^  there  .together 
That  seemed  probable,  and  the  disappoint 
ment  was  imputed  to  some  accident ;  and  thai 
gave  them  new  assurance  to  go  on,  and  the^ 
were  resolved  to  do  it  in  the  same  manner 
as  they  had  formerly  resolved,  on  the  next  day 
which  was  Saturday. 

Gentlemen,  at  that  meeting  Mr.  Porter  ac 
quaintedtliem,  that  he  had  the  misfortune  t< 
have  some  of  his  liorfes  fallen  ^sick  or  lame 
and  he  acquainted  the  prisoner  with  it ;  anc 
sir  William  Parkyns  was  careful  to  supply  hia 
with  other  horses,  and  told  him,  he  could  get  i 
note  from  one  Lewis,  who  I  think  is  niHJor  n 
the  horse  to  my  lord  Feversham,  to  get  (hre« 
horses ;  and  accordingly  he  did  send  a  note  foi 
three  horses  to  Mr.  Lewis. 

Upon  the  2Sd  of  February  in  the  morning 

which  was  the  time  for  the  exe<*ution  of  thu 

bloody  conspii-acy,  they  had  met  together,  ancj 

resolved  to  go  on  with  it|  aad  put  it  in  execu* 
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tion  ;  aDd  that  they  Ind  notice  from  Chambers, 
that  the'  king  did  go  a-buoting  that  day,  and 
there  was  great  joy  among  them  all,  thinking 
theniselTes  sare ;  and  so  they  ordered  all  things 
to  be  got  ready.  But  afterwards,  about  one 
o'clock,  there  came  other  news,  that  the  king 
did  not  go  abroad,  but  the  guards  were  all  come 
back  in  great  haste,  their  horses  being  all  of  a 
foam,  and  the  king's  coaches  were  sent  back  to 
the  Mews  ;  then  they  began  to  be  in  a  great 
eonsternation,  and  they  thought  the  thing  had 
taken  air,  and  was  discovered.  This,  gentle- 
men, is  a  short  account  how  it  will  appear 
npon  the  evidenee,  as  to  the  conspiracy  i>f  as- 
tassinating  the  king,  and  several  meetings, 
and  consultations  about  it ;  at  which  the  pri- 
looer  at  the  bar,  sir  William  Parky ns,  was 
present. 

But,  gentlemen,  there  will  be  a  little  more 
evidence,  if  it  be  necessary,  to  confirm  this 
former  evidence,  and  to  shew  the  part  that  the 
vriaoner  at  the.bar  had  in  this  treasonable,  this 
bubarous  conspiracy ;  for  it  will  appear,  that 
as  the  prisoner  had  a  commission  from  the  late 
king  James  to  raise  *a  regiment  of  horse,  and 
hadseot  a  messenger  into  France  to  invite  the 
lite  king  over,  with  10,000  French ;  so  he  had 
mide  great  preparation  of  arms  to  be  ready  for 
tint  purpose.  About  Michaelmas  last  the 
prisoner  at  the  bar  sent  a  parcel  of  goods,  as  he 
oiled  them,  which  were  put  into  cases,  I  think 
tbey  were  abont  eight  small  boxes,  put  into 
very  large  cases,  and  sent  down  by  his  order 
ioto  the  coantry ,  unto  one  Haywood .  It  seems 
this  Haywood  had  married  Mr.  Charnock's 
Kilter ;  and  Charnock  writ  a  letter  to  him,  and 
deiired  that  he  would  give  sir  liQlliam  Par- 
kyos  leave  to  lodge  some  goods  there,  which 
were  of  grrrat  value,  and  he  durst  not  trust  them 
tt  bis  own  house  in  Warwickshire,  because  his 
lervants  were  not  there  to  look  after  them ; 
•od  accordingly  upon  that  letter  Mr.  Haywood 
did  give  leave  that  the  goods  should  be  carried 
thitner,  and  they  were  so,  and  there  they  were 
lodced  up  privately,  and  kept  till  this  barbarous 
CMspiracy  was  discovered ;  then  you  will  find, 
the  prisoner  at  the  bar  sent  his  own  servant 
down,  the  Tuesday  after  the  discovery,  and 

Ee  him  orders  immediately  (his  name  is  Eu- 
k,  and  he  is  the  groom,  and  looks  after  his 
Wset)  to  go  down  to  Wanvickshire  to  one 
Erans,  who  carried  the  goods,  and  desire 
Urn  with  all  spead  to  remove  those  goods, 
tod  to  take  care  to  remove  them  privately,  and 
to  secure  them,  and  to  hide  them.  And  ac- 
cordingly on  Wednesday  he  came  there,  which 
Vtt  i^h- Wednesday ;  and  acquainted  Evans 
with  what  sir  William  had  ordered  him,  and 
tbey  went  that  very  niffht  with  a  cart  to  Mr. 
iliywood's ;  and  thougn  it  was  late,  and  they 
Were  desired  to  stay  till  the  next  morning,  they 
woold  not ;  they  said  they  could  stay  no  longer 
but  would  remove  the  goods  immediately,  and 
tccordingljr  thejr  were  carried  from  thence  that 
fiigbt,  to  sir  William  Parkyns's  own  house  in 
H^wtekshira ;  and  there  they  were  buried  in 
the  garden.  These  goods  mi  wera  of  this 
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great  valae  were  put  into  the  ground  to  pre* 
serve  them.  But  after  this  discovery ,  sir  Wil- 
liam Parkyns  being  accused,  and  his  name  put 
in  the  proclamation,  and  search  being  ordered 
to  be  made  at  bis  bouse,  these  goods  that  lay 
hid  at  Haywood's,  and  upon  the  removal  thence 
were  thus  buried  in  the  ground,  came  to  be 
discovered,  and  the  cases  were  broken  open, 
and  then  they  did  appear  to  be  goods  of  an  ex- 
traordinary nature  indeed,  for  you  will  find  they 
were  horse  arms  for  troopers ;  there  were  two 
and  thirty  carbines,  five  and  twenty  cases  of 
pistols,  and  about  forty  odd  swords  without 
hilts  upon  them,  but  the  hilts  lay  loose  by  them ; 
so  that  this  will  make  it  apparent,  without  dis- 
pute, how  far  the  prisoner  at  the  bar  has  en-* 
^ged  in  this  conspiracy,  and  what  prepara- 
tions he  had  made  for  the  execution  of  it. 

Gentlemen,  it  will  appear  farther  against  tha 
prisoner  at  the  bar,  thst  be  hath  had  a  con- 
siderable number  of  horses,  that  have  freqtient- 
ly  been  brought  up  from  his  house  in  Hert- 
fordshire, to  the  George-inn  in*Holborn. 

But  before  we  come  to  that,  I  would  acquaint 
you  with  another  particular  part  of  our  evi- 
dence, that  is  precedent  in  point  of  time. 
About  Christmas  last,  the  prisoner  did  acquaint 
one  Sweet,  who  is  an  officer  in  the  Excise, 
(and  I  am  very  sorry  that  we  should  have 
any  sach  ofiicers  that  should  be  thought  fit  to 
be  intrusted  with  secrets  of  this  nature)  sir 
William  Parkyns  acquainted  this  Sweet,  and 
gave  him  an  account  that  he  had  long  had 
an  assurance  that  king  James  would  land  ;  but 
now  he  had  it  under  his  own  hand,  that  he 
would  land  very  speedily,  and  that  he  had 
made  preparations  for  that  purpose  to  meet 
him.  That  great  things  were  expected  from 
him;  that  bis  own  troop  was  ready,  and  it 
consisted  chiefly  of  old  soldiers  ;  ana  that  se- 
teral  persons  who  had  been  o£$,cer8  would  be 
volunteers  under  him.  He  said  he  intended  to  t 
go  into  Leicestershire,  and  there  he  was  to 
meet  several  gentlemen  from  the  North,  and 
from  the  West,  to  consider  and  settle  a  cor- 
respondence how  to  meet  the  late  king  upon 
his  landing  ;  and  accordingly  sir  William  Par- 
kyns did  go  ;  and  you  will  have  an  account 
that  he  came  to  Leicester  on  Friday  night, 
one  Scudamore  went  along  with  him  ;  there 
he  staid  all  Saturday,  and  a  good  part  of  Stin- 
day.  There  came  several  persons  to  him 
while  he  was  at  Leicester,  particularly  one 
captain  Yarborougb,  the  son  of  sir  Thomaa 
Yarborough,  and  a  parson,  who  said  they  came 
as  far  as  from  York  to  meet  sir  William  Par- 
kyns at  Leicester  ;  and  there  was  great  resort 
thither  at  that  time,  as  you  will  hear  from  the 
witnesses.  Sir  William  Parkyns  came  back 
again  from  Leicester  to  Brick- hill  that  night 
and  returned  to  his  own  house  on  Monday 
night ;  and  after  his  return,  he  acquainted  this 
Sweet,  that  he  bad  been  bis  journey  to  Lei- 
cester; that  he  met  with  several  gentlemen 
therefrom  the  North,  and  other  places,  and 
had  settled  a  correspondency,  and  had  found 
them  all  fully  engaged,  and  well  inclined  ;  al|r  2x 
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VFent  well,  and  there  was  no  danger  of  any 
inisoarriage  at  all ;  and  this  was  about  January 
last,  that  this  expedition  was  made  by  the  pri- 
soner. 

And  now,  gentlemen,  as  to  that  oarticular 
about  the  horses,  whioh  were  so  U'e^uentiy 
brought  ui>  this  last  winter  from,  bis  house  in 
Hertfordshire,  to  the  George-inn  in  Holbom, 
there  is  one.  very  unfortunate  circumstance 
that  attends  this  matter ;  that  is,  that  these 
horses  were  brought  to  town  just  the  several 
nights  before  the  King,  was  to  be  assassinated  ; 
fur  upon  Thursday  the  ISth-  of  February,  he 
being  in  town,  sent  directions  to  his  groom  to 
brii)g  up  three  of  his  horses  on  Friday,  which 
was  the  14th  in  the  afternoon,  and  all  these 
iiorses  were  furnished  with  pistols  and  fur- 
niture for  troopers ;  according  to  those  direc- 
tions his  servant  brought  up  the  three  horses, 
and  he  came  and  acquainted  bis  master  that 
they  were  brought  up  according  to  his  order; 
sir  William  PaA(yns  was  then  at  bis  lodgings, 
which  were  lit  the  same  hoqse  where  Mr. 
Chamock  did  lodge;  when  his  man  had  told 
liim  the  horses  were  come,  he  pretended  at  first 
that  he  had  some  thougbtK  of  going  out  of 
town  that  evening,  but  that  he  had  changed 
his  mind,  and  would  go  in  the  morning ;  and 
lie  would  have  the  horses  ready  against  the 
next  morning,  which  was  Saturday  the  15th, 
the  first  day  upon  which  the  assassination  was 
intended  to  be  pnt  in  execution. 

The  next  morning  when  his  man  came  to 
Idiii  again,  he  had  changed  his  mind«  and  he 
would  net  go  out  of  town  in  the  morning,  but 
he  would  go  in  the  afternoon :  and  it  wiU  ap- 
pear that  he  did  not  go  out  of  town  that  day,  nor 
the  next  day,  nor  till  Monday  >  and  then  the 
design  bad  miscarried  by  the  king's  not  going 
abroad  a  Saturday,  and  the,  homes  were  car- 
ried back;  and  when  he  went  out  of  town 
upon  Monday,  one  Holmes  went  along  with 
him,  and  he  went  with  htm  to  his  house  in 
Hertfordshire ;  and  there  he  staid  until  Friday 
after,  which  was  the  day  before  the  next  time 
that  was  appointed  for-,  the  execution  of  the 
assassination.  And  upon  the  Friday  they  came 
lip  again,  and  then  there  were  more  horses, 
four  or  five,  that  were  brought  up  that  day ; 
and  all  of  them  with  pistols,  and  jack- boots, 
and  other  furniture  and  accoutrements  for 
troopers ;  and  these  came  to  the  George-inn, 
where  sir  William  Paikyns  gave  his  man, 
Eubank,  particular  orders  to  be  rery  early  the 
next  morning  at  Kensington  ;  that  was  the 
S8d,  and  he  was  to  go,  as  he  told  him,  to  one 
Brown,  that  he  said  was  concerned  in  the  king's 
kitchen,  and  lived  two  doors  off  the  gate  that 
turns  up  to  the  kiog^s  house  ;  and  he  was.  to 
tell  him  he  was  sir  William  Parkyns's  servant, 
hut  that  he  e$me  from  a  man  that  lodged  at  a 
confectioner's  bouse  over  against  Gray's  inn ; 
in  which  place,  by  the  description  of  the  person, 
you  will  find  sir  George  Barcley  lodged. 

The  man  went  accordingly  at  eight  o'clock 
in  the  morning  to  Kensington,  and  inquired 
out  this  Brown,  utd  met  with  himy  and  told 
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him  he  wa^sir  Vi^liam  Parkyns's  servmnt,  I 
came  from  the  gentleman  that  lodgreix  at  t 
confectioner's  in  Holbom.  Brown  said  he  fa 
nothing  to  say  to  him,  bat  hid  him  five  hi 
his  almanack^  and  he  writ  in  it,  that  he  wou 
be  in  town  in  two  hours  himself  and  wait  ub 
him  ;  and  bid  him  carry  that  to  the  maa^  \h 
lodged  at  the  confectioner's :  And  this  Brov 
by  the  circumstances  of  the  whole  must  pr 
baUy  he  one  of  the  orderly  men  who  Iod|^i 
at  Kensington,  to  give  notice  when  the  iui 
and  the  guards  went  out. 

9kv  William  Parkyns's  servant  canae  back 
the  confectioner's  bouse,  and  there  he  na 
with  a  man  that  went  by  the  name  of  Ro&pers 
he  wiU  tell  you  he  was  a  Scotch  man,  tor  I 
spoke  broail  Scotch,  and  he  will  give  jrou 
particular  description  of  the  man,  by  which, 
believe  it  will  appear  that  it^assir  Georg 
Barcley.  Sir  William  Parkyns's  servant,  ai 
ter  he  had  delivered  his  message  to  %li\ 
Rogers,  came  back  to  his  master,  and  told  Hit 
he  had  done  his  errand  according  as  he  Mrm 
ordered;  and  sir  William  Parkyns  asked  hie 
what  Rogers  said,  and  he  told  him  that  he  bi< 
him  tell  his  master,  if  he  would  come  to  him,  h 
would  be  ready  at  home  for  him/  This  wa 
upon  Saturday  morning  the  £2d  of  February. 

About  eleven-a-dock-  that  day  sir  Willi  an 
Parkyns,  and  this  Lewis  that  we  spoke  o 
before,  came  to  the  George -Inn ;  and  there  ai 
William  Parkyns  asked  his  servant  whether  b< 
had  received  any  more  than  two  saddles,  fn\ 
there  were  two  saddles  sent  in  thither,  aceonl^ 
ing  to  an  order  that  had  been  giren;  to  ftirtuati 
two  other  horses  that  stood  there  at  the  Georee. 
Inn,  and  which  sir  William  Parkyns  told  hii 
mom  belonged  to  two  friends  of  his,  and  bi^ 
him  be  sure  to  take  care  of  them,  and  to  ae^ 
them  well  fed,  and  ordered  two  saddles  to  bs 
hought  for  them.  Levels  said  he  did  tbiak 
they  had  more  than  two ;  but  you  will  see  hy 
the  OTidence  that  this  same  Cswis  had  pr<K 
▼kled  thirty  saddles  for  sir  William  Parkyos  ; 
but  there!  seemed  to  be  a  controversy  between 
them  at  that  time  how  many  had  really  beea 
sent  in,  and  Lewis  aflirmed  there  was  twenty, 
four ;  but  sir  William  Parkyns  said,  I  have 
had  bat  twenty-two  of  the  thirty  yet,  for  f 
have  but  two  brought  in  here,  and  I  bad  twenty 
before.  This  you  will  hear  fully  proved  ;  and 
I  think  it  is  impoisible  for  any  l>oay  to  believe, 
but  that  all  this  preparation  of  saddles,  pistola, 
boots,  and  other  tninflrs,  must  convince  any 
body  of  the  prisoner's  hetng  so  far  engaged  in 
this  design,  tnat  be  can  never  answ^  it  without 
giving  you  a  very  good  account  what  this 
preparation  was  for. 

Gentlemen,  a  great  part  of  this  will  be 
proved  to  you  by  one  that  acted  in  it,  as  a  ser- 
vant to  sir  Willuun  Parkyns,  that  is,  ss  to  the 
coming  up  of  the  horses,  jack* boots,  pistols, 
and  other  arms  at  that  time ;  and  that  when 
on  the  last  Saturday  it  was  disappointed,  all  tho 
horses,  not  onlv  those  sir  William  Parkyns 
brought,  but  tne  other  two,  went  away  in  a 
great  hurry  aad  confusion,  and  noUuDgwas 
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f  rer  heard  of  tfaem  more  $  and  ibat  wUI  be 
frmvA  hj  the  servants  in  the  very -ton. 

Geatlemcn,  f  have  now  opened  to  yoo  the 
Mture  and  state  of  the  evidence ;  we  wiU  call  our 
vttBesMS,  and  make  it  out  very  andeniaMy 
iD4»faitaBtialIjr»  and  therefore  I  will  not  give 
yoQ  any  farther  tronUe. 

SoL  Gtm.  Call  Mr.  Porter.  (Who  was  sworn.) 
Ur.  Porter,  pray  will  yon  give  the  court  and 
iIm  jury  an  acoonnt  of  ue  meeting  at  the 
Kiag'a-Head  in  Leadenhali-street ;  and  who 
«ts  there,  and  what  resolations  and  agree* 
■eals  they  came  le  ? 

Gipt.  Porter.  About  the  latter  end  of  May 
hit,  or  the  beginning  of  June,  there  were  two 
iseeiiags  had,  the  one  was  at  the  KingVHead 
m  LndenhaR-street,  the  other  was  at  Mrs. 
tfeantjoy's  near  sir  John  Fenwick's.    At  the 


fint  meeliaff  there  was  my  lord  of  Ailesbury, 
^  lord  Montgoosery:,  air  John  Preind,  sir 
Wiiam  hrkvna  the  prisoner  at  the  bar,  sir 
Mn  Feowicfc,  capt  Chamock,  Mr.  Cook, 
ad  myadf.  Mr.  Goodman  came  in  after 
diaier,  and  there  we  consulted  which  was  the 
ken  way  for  Idog  James's  coming  in ;  and  we 
afi  rcsolvad  to  aend  a  messenger  to  him,  to 
isriie  bin  orer,  and  to  desire  faim  to  interpose 
with  the  French  king  for  the  getting  10,000 
aea  lo  come  <»ver  with  him,  8,000  root,  1,000 
Iwse,  and  1,000  dragoons.  It  was  then  consi* 
drred  who  sboald  m  sent ;  and  sll  the  com- 
puy  agreed  Mr.  Chamock  was  the  properest 
penoo  Says  Mr.  Chamock,  if  you  send  me, 
jny  tell  roe  what  errand  I  shall  go  upon  :  We 
did  lAewise  then  agree,  that  he  should  assure 
IW  Idag,  if  be  would  coma  over  at  such  a  time, 
*e  woald  meet  him  with  a  body  of  S,000  horse. 

AiL  Gen,  Did  Chamock  undertake  to  go 
i^wi  that  message? 

Porter.  Yea,  he  did,  and*to  propow  this 
miter  to  him,  that  he  might  propose  it  to  the 
Fneocb  Idngf  lor  the  getting  of  the  men. 

Sol.  Gen.  Before  yon  go  away,  I  desire 
toaA  of  yoa  one  thing,  did  sir  William  Par- 
kyas,  the  pnaoner  at  the  bar,  agree  to  the 
iBsnage  T — Eorter.  Yes,  he  did. 

Sol.  Gen.  Had  you  any  other  meeting  about 
tkts  hnsincse,  ami  when  was  it,  and  who  was 
kbcre? 

Forier,  My  lerd,  captain  Chamock  said  at 
tint  he  woold  not  so  of  a  foolish  message  ; 
led  thereupon  we  all  a^rreed  to  be  at  the  head 
of  2,000  men  to  meet  king  James  at  bis  land- 
ing and  every  one  slioold  bring  bis  quota. 

Aii,  Gen.  When  was  the  second  oaeeting, 
and  where  was  It,  and  whe  was  there,  and  what 
was  agreed  upon  f 

PerUr.  The  second  meeting  was  at  Mrs.. 
3foaaiyey's.  where  captain  Chamock  desired  ns* 
«fe6e  more  to  meet,  befbre  he  went  away,  to 
knew  whether  we  kept  to  onr  first  resolution  ? 
And  ve  dkl  sgrce  to  what  was  resolved  upon  at 
int,  aad  be  awd  he  would  go  in  two  or  three 
dsystime. 

Ait.  Gen.  IMdtheoompanyagreetoittben? 
Porter.  Yes,  tbey  did»  Sir,  all  that  aiet  at 
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SoL'Gen.  Pray  name  them  over  again  wli» 
they  were  ? 

Porter.  Sir  William  Parkyns  was  actually 
there,  and  my  lord  of  Ailesbury,  and  sir  John 
Freind,  and  captain  Chamock,  Mr.  Cook,  and 
myself;  I  cannot  tell  whether  my  lord  Mont- 
gomery was  there,  or  Mr.  Cioodman. 

Att.  Gen.  Pray  when  did  you  see  captaui 
Chamock,  or  speak  with  him,  after  that  P 

Porter*  It  was  when  I  was  in  prison  about 
the  riot,  and  he  told  me  be  had  been  there ;  but 
there  wodld  be  nothing  done  in  that  matter  at 
present,  for  king  James  said,  the  French  king 
could  not  then  spare  so  many  men,  though  be 
thanked  us  for  our  kind  offer :  and  he  said  he 
had  been  with  my  lord  of  Ailesbury,  sir  Wil- 
liam Parkvns,  and  the  several  other  people  of 
quality,  which  he  did  not  name,  and  bad  car- 
ried them  the  particular  messages  that  he  bad 
in  command  from  the  king  to  carry  to  them. 

Att.  Gen.  Now,  pray  tell  us,  what  you 
know  about  the  desien  of  assassinating  the 
king,  and  what  hand  me  prisoner  at  the  btf  was 
to  have  in  it  P 

'  Porter.  About  some  weeks  before  I  heard  of 
the  assassination,  1  came  to  lodge  in  the 
bouse  in  Norfolk-street,  where  capt.  Chamock 
kidged ;  and  where  sir  WiUiam'Parkyns  lodged 
when  he  came  to  town.  Mott  commonly  we 
used  to  go  in  the  evening  to  the  tavern,  or 
drink  a  bottle  of  wine  at  our  own  lodgingr; 
and  one  morning  I  asked  Mr.  Chamock,  if  J 
should  see  him  at  night  ?  He  said  he  was  en- 
gaged in  private  company  for  that  night,  and 
he  could  not  go  with  me  to  the  tavern.  For, 
says  be,  there  are  some  gentlemen  that  are 
lately  come  from  France,  and  there  is  some- 
thing to  be  done  for  the  king's  service.  If 
there  be  so,  says  1,  pray  let  me  be  concerned : 
Save  be,  they  are  but  newly  come,  and  they  . 
will  see  nobody  else  but  me  at  present.  A 
little'  after  I  fell  sick  of  a  fit  of  the  sout,  aad 
Mr.  Chamock  same  to  visit  me,  and  we  lelt 
into  disoourie,  and  I  asked  him  about  those 
gentlemen  that  were  come  firom  France,  whsC 
they  came  about  P  He  told  me  it  was  sir  G. 
Barcley  that  came  from  France,  and  several 
other  officers  with  him,  and  that  be  had  a 
commisskm  from  the  late  king  James  tp  levy 
war  against  tli^  person  of  king*  William,  or  the 
prince  of  Oraagu»  as  I  think  it  was  named  in 
the  commission. 

X.  C.  J.  Who  told  you  this  P 

Porter.  Jt  was  capt.  Chamock :  he  desired 
to  know  how  many  men  1  could  bring.  I  de- 
sired a  little  time  to  consider ;  but  I  saui  there 
wodld  be  a  great  many  would  join  if  the  king 
landed,  whom  I  did  not  think  fit  to  trust  with  a 
thing  of  this  nature  before-hand.  Gjome  fisw 
days  after,  capt.  Chamock  came  rate  my 
chamber,  and  brought  sir  George  Barcley,  and 
major  Holmes  that  said  be  was  come  from 
France ;  and  there  we  had  little  more  but  a 
general  discourse:  But  a  little  after  that  1  got 
well  of  the  gout,  and  we  had  several  meeting 
at  several  places ;  at  the  >Globe-tavern  ip 
Hatton-gardeo,  at  the  Nag's-h«Mi  19  Csfc^t•* 
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Q^rden,  and  at  the  Sun  in  the  Strand,  where 
air  William  Park^^ns  was  i^^ays  present. 
And  there  we  did  consalt  of  the  best  ways  to 
ftiaassinate  the  king*,  as  he  came  from  Rich- 
mond after  hunting.  Sir  George  Barclay 
said,  he  had  received  800/.  from  king  James's 
secretary  towards  the  buying  of  horses,  and 
furnishing  both  horses  and  men  for  the  expe- 
dition ;  and  it  was  considered  of  how  many 
men  it  uould  be  necessary  to  bring.  The 
number  agreed  upon  was  about  forty,  of  which 
Bir  George  Barcley  was  to  provide  twenty  ;  I 
promised  to  bring  seven  or  eight,  sir  William 
Farkyns  engaged  to  bring  five,  whereof  three 
should  be  mounted  with  his  own  men,  and 
the  other  two  my  men  were  to  mount  upon. 

Alt.  Gen.  Do  you  know  the  names  of  those 
people  that  he  was  to  mount  ? 

Forter.  1  never  had  the  names  my^lf. 

Att,  Gen.  Well,  what  was  done  after  these 
consultations  f 

Porter,  I  asked  captain  Charnock  one  time ; 
if  I  miffht  not  see  the  commission  that  king 
James  bad  given :  He  said  he  had  never  seen 
it  himself,  but  sir  William  Parky ns  bad.  I 
asked  sir  William  Parky  ns,  one  evening  as  we 
were  smoking  a  pipe  by  the|ire«side,  whether 
be  had  seen  the  commission  ?  He  said,  he  had ; 
and  that  because  king  James  would  not  trust 
any  of  his  ministers,  it  was  written  and  sigaed 
with  the  king's  own  hand. 

Att,  Gen.  Pray  did  he  tell  you  what  it  was 
for? 

Porter.  He  said  it  was  for  raising  and  levy- 
ing war  upon  the  person  of  the  king,  but  I  do 
not  know  whether  he  called  him  king  William, 
,  or  the  prince  of  Orange ;  but  I  suppose  it  was 
thle  prince  of  Orange. 

Att.  Gen.  Pray  then  give  us  an  account  of 
your  going  to  view  the  ground,  where  it  was 
most  convenient  to  do  the  busjness. 

Porter.  There  were  several  propositions 
about  the  place  where  it  was  to  be  done ;  one 
was  to  be  on  the  other  side  of  the  water  by 
ambuscade  in  Richmond  i'ark,  the  other  was 
to  be  on  this  side  of  tlie  water  after  the  king 
was  landed.  Sir  G.  Barcley  was  lor  that  that 
was  upon  the  other  side  of  the  water;  I 
thought  that  it  Would  take  up  too  much  time  to 

S\  over  tbitfaer,  that  it  was  better  to  be  done  on 
is  Slide ;  but  because  there  was  difference  of 
opinions,  it  was  resolved  upon  that  somebody 
anoald  be  api»oioted  to  view  the  ground ;  and  I 
was  appointeil  for  one,  Mr.  Kuightley  for  an- 
otlier,  and  Mr.  King  \«ould  ueeds  go  nith  us 
for  a  third ;  and  we  three  did  go.  We  lay 
All  night  at  Knightsbridjrf ,  and  the  next  day 
went  and  viewed  the  grounds  on  both  bides  the 
river ;  and  came  back  that  evening  to  the 
Nag's-hetd  according  to  appointment,  u  here 
was  sir  William  Parky  ns  the  prisoner,  and  sir 
George  Barcley,  and  Mr.  Charnock,  and  We 
gave  an  account  .that  we  had  viewed  both 
places  :  And  upon  our  report  it  was  resolved, 
that  it  should  be  done  on  tnis  side  of  the  water, 
in  the  lane  between  Brentford  and  Turnham- 
wvaen« 


Att.  Gen.  Are  you  sm«  sir  William  Parky  as, 
the  prisoner  at  the  bar,  was  there,  at  that  meet* 
iugat  the  Nag's  head  ? — Porter.  Yes,  he  was. 

Att.  Gen.   Did  he  agree  to  the  resolutioD  ? 

Porter.  It  was  in  general  agreed  to  by  ail 
that  were  there. 

Att.  Gen.  Pray,  captain  Porter,  then  give 
us  an  account  of  the  days  that  were  fixed  for 
the  execution  of  this  design  ? 

Porter.  There  was  Saturday  the  15th,  and 
Satunlay  the  32d,  because  Saturday  wto  th« 
day  the  King  used  to  go  a- hunting  and  shooting. 

jAtt.  Oen.  Were  there  any  men  at  Ken- 
sington, to  give  you  notice  when  the  king  went 
abroad  ? 

Porter.  There  were  two  men  that  had  a 
lodging  at  Kensington,  the  one  was  one  Cham- 
bers, who  belonged  to  captain  Charnock,  and  the 
other  was  a  Fleming,  one  Durance,  who  came 
over  with  sir  G.  Barcley,  and  he  went  every 
day,  and  thrust  himself  among  the  guarda  to 
bnng  intelligence.  * 

Sol.  Gen.  What  was  the  reason  the  deaign 
was  not  executed?  | 

\  Porter.    The  first  day,  Durance  brought 
notice  in  the  morning  that  the  guarda  were    , 
gone   abroad ;    and   afterwards  there    came 
notice,  that  the  kmg  would  not  go  abroad  that    , 
day ;  for  which  reason  we  adjourned  it  to  the 
next  Saturday. 

Att.  Gen.  What  was  the  method  you  was  te 
take  in  the  execution  ?  , 

Porter.  The  method  agreed  upon  was  this : 
There  was  one  Rook  wood  that  came  from 
France  upon  this  expedition,  he  was  to  com- 
mand one  party,  and  captain  Charnock  and 
myself  was  to  command  another  party,  to 
attack  the  guards  ;  and  sir  6.  Barcley  was  to 
have  four  men  out  of  each  party  to  attack  the  - 
coach  while  we  attacked  the  guards. 

Att.  Gen.  Well,  you  say  the  first  day  you 
was  disappointed  by  the  king's  not  gt>mg. 
When  was  the  next  meeting  ? 

Porter.  The  next  meeting  was  Ufion  Friday, 
the  day  before  the  S3d.  I  was  sick  all  the 
week,  and  I  do  not  know  whether  1  lay  a-bed 
ail  the  week,  or  no;  but  upon  Friday  they  met, 
and  it  was  at  the  Son-Tavern  in  the  Strand : 
There  was  none  but  sir  6.  Barcley,  captain 
Charnock,  sir  William  Parkyns,  and  myself. 

Att.  Gen,   What  discourse  was  there  then  ? 

Porter.  Sir  George  Barcley  came  in,  and 
said,  he  was  afraid  the  thing  was  discovered  ; 
I  told  him  I  fancied  not,  for  if  it  had,  we  should 
not  have  been  in  that  house  at  that  time. 
Then,  says  Jie,  let  us  go  on,  and  try  another 
day.  Sir  William  Parkyns  was  asked  if  his 
horses  were  come  to  town  :  He  said  they  were 
come  to  town  that  night.  Said  I,  I  have  had  a 
misfortune  with  my  hones,  two  of  them  are 
fallen  lame,  and  won't  be  fit  for  service. 
Says  he,  if  I  had  known  that,  1  could  have 
brought  more  horses  out  of  the  country :  Bnt, 
says  he,  I  will  send  to  Mr.  Lewis,  who  was 
gentleman  of  the  horse  to  my  lord  Feversham, 
and  I  believe  he  can  help  us  to  more  horses ; 
I  he  will  be  with  me  to-morrow  morningi  and  I 
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will  1^  a  note  from  fairo  for  two  more.  Id  the 
iDorning  I  sent  to  him,  and  he  seat  roe  a  note 
for  two  horses  to  mount  my  men :  and  he  sent 
me  word  Mr.  Lewis  could  help  me  to  two  or 
three  others,  that  thev  were  all  three  saddled, 
and  one  was  accoutred  with  hostlers  and  pistols, 
bat  the  other  two  had  only  saddles.  1  did  not 
see  air  William  Parkyns  on  Saturday,  the  22d, 
but  I  met  some  of  my  friends,  who  were  to 
£0  alonii;'  with  me  upon  this  enterprize  ;  and  we 
bad  first  notice  that  the  truardd  were  rone 
abroad,  and  that  the  king  would  go,  at  which 
all  were  very  glad  :  Dut  when  we  had  notice 
that  the  king  did  not  go,  we  were  afraid  (he 
thinsT  was  discovered,  and  I  went  out  of  town, 
and  I  did  not  see  any  of  them  afterwards  till 
they  were  taken. 

Att.  Gen*  Pray,  captain  Porter,  hare  you 
beard  any  thing  from  sir  William  Parkyns  of 
his  having  a  commission  ircm  kinir  James  ? 

Porter.  I  have  heard  captain  Cnamock  ask 
lir  If  illiam  Paikyns,  why  he  did  not  go  alon.; 
with  OS  io  this  expeditron  ?  He  said,  he  did  not 
go,  because  he  could  not  go. 

Att.  Gen.  Was  he  not  to  be  one  in  the  num- 
ber that  was  to  act  innbe  assassination  P 

Porter.  No  ;  he  said  he  had  other  business 
to  do,  he  had  a  regiment  to  look  after. 

L.  C.  J.  How  many  horses  bad  you  from 
Lewi.?  '  ' 

Porter.    I  had  never  a  one,  only  sir  Wil- 
liam Parkyns  sent  me  word,  if  I  wanted  I 
might  have  three,  for  I  had  told  him  I  would 
not  send  for  them,  till  I  heard  whether  the 
king  went  abroad  ;  and  then  I  had  notice  that 
tbe  king  did  not  go. 
Att.  Gen.  Had  you  a  note  for  them  ? 
Porter,    Not  for  these  three  horses  ;    but 
Oranboume  said  he  had  a  note  for  two'  horses. 
Parkynt,  Did  he  say  he  had  a  note  from  me  ? 
Porter.  No,  1  don*t  say  so,  sir  William  ; 
Cranbonm  told  me,  he  had  a  note  whither  to 
p)  for  them. 

L.  C.  J.  Will  you  ask  him  any  questiona, 
nr  William  ? — Parkynt,  No,  my  iord. 

Juryman.  My  lord,  I  desire  he  may  be 
•iked.  Whether  at  any  of  those  meetings 
there  was  any  discourse  of  the  assassination 
before  sir  William  Parkyns  ? 

LC.J.  What  say  yoa  to  that,  captain 
Pwter? 

Porter.  Yes ;  he  was  at  all  the  meetings 
ind  consultations.  / 

hrytnan.  Pray,  my  lord,  I  desire  to  know, 
whether  sir  William  Parkyns  discoursed  of  it 
hhaself,  and  what  he  did  say  about  it  ? 

Porter  I  cannot  say  exactly  what  he  did 
ny  in  particular,  only  he  agreed  to  it,  and  was 
^  famish  five  horses  for  it,  and  said  it  was  ue- 
<iM«ry  to  be  done ;  for  it  would  bring  the 
king  in  more  easily,  thongh  he  could  not  per- 
Mudly  engage  in  it  himself,  because  he  had 
<Hber  boiiBess ;  be  was  to  look  after  his  re- 
giment. 

&/.  Gen.  If  sir  William  Piirkyns  will  ask 
csptaia  Porter  no  qnestions,  we  will  go  on  to 
•oriiext  witoeas,  which  is  one  Abraham  Sweet, 
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whom   Mr.  Attorney  mentioned, 
brought  in  and  sworn.] 

Att.  Gen.  Mr.  Sweet,  will  you-  give  the 
court  and  jury  an  account,  what  sir  William 
Parkyns  said  to  you  about  king  James's 
landing  ? 

Att.  Gen.  Pray,  will  yon  give  an  account 
what  discourse  you  had  with  sir  William 
Parkyns,  llie  prisoner  at  the  bar,  about  king 
James's  returning  and  landing  with  French 
forces  .? 

Stceet.  Sir  William  Parkyns  did  tell  me, 
that  he  ilid  expect  kinuj  Jiiincs's  landing  ;  and 
lie  said  his  own  troop  was  composed  of  old 
soldiers. 

Att.  Gen.  How  long  have  you  known  sir 
William  Parkyns? 

Su^eet.  This  three  years. 

Att.  Gen.  Pray  tell  the  time  when  this  dis- 
course was.    About  what  time  was  it? 

Sweet.  This  was  since  Christmas,  about 
Christmas  last. 

Alt.  Gen,  Where  was  it  that  yoa  had  this 
discourse  ? 

Sweet,    It  was  about  his  own  house. 

L.C.J,  What  diacourse  ? 

Sweet,  We  were  talking  about  king  James's 
coming. 

L.  C,  J.  Who  told  you  that  king  James  was 
coming  f^Sweet.  Sir  William  Parkyns. 

Att.  Gen,  What  did  he  say  ? 

Smeet,  He  said  he  had  bought  a  gpreat  many 
saddles,  thirty  saddles ;  and  that  his  own  troop 
was  coniposed  of  all  old  soldiers.     . 

Att,  Gen,  Did  he  tell  you  of  any  assurance 
that  he  had  of  king  James's  landing  ? 

Sweet,  Yes  ;  nesaid  he  had  the  king'a 
word  for  it  P" 

Att,  Gen.  Was  there  any  discourse  between 
you  about  any  journey  that  sir  William  was 
to  Uke  ? 

Sweet,  Yes  ;  he  did  tell  me  he  was  to  go 
into  Ijeicestershire,  and  was  to  meet  several 
gentlemen  in  Leicestershire  ;  and  he  did  go, 
and  after  he  came  back  again,  he  said  he  had 
met  his  friends,  and  all  was  well,  and  that  the 
west  was  as  much  inclined  to  king  James's 
interest  as  the  north,  antl  that  a  Lord's  brother 
was  concerned. 

Att,  Gen,  What  other  discourse  had  you 
about  this  matter  ? 

Sweet,  Nothing  else,  as  to  particulars,  that 
I  can  remember. 

Att,  Gen.  What  orders  had  you  to  come 
up  to  town  m  February,  and  when,  and 
from  whom  ? 

Sweet,  Sir  William  Parkyns  sent  for  me, 
and  he  sent  me  a  letter  about  the  11th  of  Fe- 
bruary that  I  should  come  to  him  the  next 
day  ;  and  I  did  come  the  next  day. 

Att,  Gen,  Whither  did  you  come  ?  Where 
did  you  find  him  ? 

Sweet.  At  his  lodgings  in  Norfolk-street,  at 
the  house  where  Mr.  Chamock  lodged ;  and 
afler  I  had  spoken  with  sir  William  Parkyns 
about  the  letter  which  he  had  sent  me  to  come 
up,  he  told  me,  that  the  business  that  he  had 
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iesiflrned  forme,  he  dtd  not  think  fit  I  tbonld 
doy  because  of  my  family. 

Att  Gen.  Pray»  what  directions  had  you 
from  him,  what  you  were  to.  do  when  you 
went  into  the  country  ? 

Sweet,  When  I  went  into  the  country,  he 
ordered  me  to  go  to  his  house,  and  send  up 
three  of  the  strongest  horses. 

Ait.  Gen.  When  was  this,  do  you  say  ? 

Smeet,  It  was  in  February. 

Att,  Gen,  What  time  in  February  ? 

Sweet.  The  eleventh  or  twelllh,  which  was 
Wednesday  ;  and  at  my  going  away,  he  told 
me  if  I  had  not  a  letter  from  him  the  Friday 
following,  I  should  come  to  town  asain.  I 
did  come  to  town  agrain,  and  then  he  asked  roe, 
if  1  had  made  provision  for  my  family  ?  I  told 
him,  no;  then  he  asked  me,  why  I  came  up 
to  town?  He  told  me  I  might  go  into  the 
country  again  on  the  morrow  morning. 

X.  C.  X  What  did  he  tell  you  ? 

Sweet.  He  said  I  might  go  back  again  into 
the  country.  1  came  upon  the  Saturday 
morning  to  him. 

Att.  Gen.  Pray,  what  day  was  that  Sa- 
turday P 

^Sweet.  I  believe  it  was  the  ISth  or  14th  of 
Tebroaiy. 

Att.  Gen.  You  say,  Wednesday  was  the 
twelfth  ? 

Sweet.  Yes,  I  believe  Wednesday  was  the 
12th,  and  I  came  to  town  the  Friday  after  that 
12th,  that  was  the  14th,  and  on  the  Saturday 
I  went  home  again. 

Att.  Gen.  You  say  vou  came  to  htm  on  the 
Saturday  morning,  wnat  passed  between  you 
then? 

Sweet.  I  went  the  next  morning  to'sir  Wil- 
liam Parkyns's  lodgings,  but  be  was  gone  out, 
and  had  left  word,  that  I  roust  come  again 
about  eleven  of  the  clock :  I  did  go  about  tliat 
time,  and  he  was  not  come  in,  and  there  1  met 
Mr.  Chamliers,  and  one  Mr.  Lee,  whom  I  bad 
seen  there  the  night  before. 

Att.  Qen.  And  what  discourse  had  you  then 
with  them  ? 

Sweet.  We  had  little  discourse,  for  I  had 
only  seen  them  the  niffht  before  ;  hot  I  think 
Chambers  told  me  he  had  been  at  Kensington, 
and  I  desired  to  know  what  news  there  ;  and 
he  told  me  William  kept  as  close  as  a  fox ;  and 
he  shewed  me  his  wounds,  and  said  those 
t^oonds  wanted  revenge. 

Att.  Gen.  Where  did  he  say  he  received 
those  wounds  f-^Sweet.  At  the  Boyne. 

Sol.  Gen.  Pray,  Mr.  Sweet,  did  he  tell  you 
Ibr  what  use  his  troop  was  ? 

Sweet.  He  did  not  tell  me  positively ;  but 
I  understood  it  to  be  to  join  king  James  when 
he  landed. 

Sol,  Oen.  Pray,  Sir,  where  did  you  dine 
that  Saturday  ? 

.Sweet.  With  sir  William  Piirkyns,  and  IMFr. 
Chamock,  and  Chambers,  and  one  or  two 
more  that  I  did  not  know. 

Att,  Gen,  Will  you  ask  himany  questions, 
firWiUiamP 


Farkyns.  Did!  tell  you,  Mr.  Sweet,  that  I 
had  a  troop  of  horse  ? 

Sweet.  I  will  tell  you  your  own  words,  and 
no  other  :  You  said,  your  own  troop  was  com- 
posed of  old  soidiers  r 

L.  C.  J.  Pray  let  me  ask  you  one  question ; 
How  many  horses  were  you  to  bid  the  man  to 
bring  up  to  town  ^ '-'Sweet.  Three,  mj4erd. 

Att.  Gen.  And  were  they  not  his  strongest 
horses  ? — Sweet,  Yes,  my  lord,  they  were. 

Att,  Gen.  Did  he  say  any  thing  to  you 
about  yolunteers  ? 

Sweet.  Yes ;  he  said  there  were  some  gen- 
tlemen that  were  captains  and  old  officers  that 
would  be  volunteers  under  him. 

Farkvnt.  Pray,  where  were  those  words 
spoken  r 

Sweet.  Either  in  your  house  or  in  the  garden, 
I  cannot  tell  direc^y  which,  but  somewhere 
about  your  house  it  was. 

Farkyns.  Where  is  that  house  ? 

Sweet.  In  Hertfordshire. 

Farl^ni,  Then  I  am  in  your  lordship^s 
judgment,  whether  words  spoken  in  Hert- 
fordshire can  be  an  evidenoe  or  a  treason  acted 
here  in  Middlesex? 

X.  C.  J.  Sir  William  Parkyns,  if  there  be  a 
design  to  kill  the  king,  and  there  are  several 
overt  acts  to  prove  that  design,  and  one  ia  in 
one  county,  and  another  is  in  another  county, 
the  party  may  be  indicted  in  either  of  the 
counties,  and  evidenoe  may  be  given  of  both 
those  overt-acts,  though  in  several  coootries. 
It  is  true  you  beins^  indicted  in  Middlesex 
makes  it  necessary  that  some  evidence  should 
be  given  of  some  things  done  in  Middlesex,  as 
there  is ;  as  your  meeting  at  Mrs.  Mountjoy's, 
and  at  the  Nag's-head  in  Co  vent -garden,  and 
the  Sun  in  the  Strand,  where  were  several  con- 
sults, which  are  overt-acts  of  the  same  treason ; 
and  if  treason  be  committed  in  several  counties, 
the  party  may  be  indicted  in  any  one,  and  the 
evidence  may  be  given  of  facts  done  in  all.  * 

Farkyns.  Theii^  Mr.  Sweet,  you  do  not  say 
that  I  had  raised  a  troop,  or  would  raise  a 
troop. 

Sweet.  I  told  you  your  own  words,  that 
your  troop  was  made  up  of  old  soldiers. 

L.  C.  J,  But  yet  I  must  tell  yon  further, 
sir  William  Parkyns,  if  1  remember  right, 
there  is  evidence  given  of  a  discourse  you  nad 
in  Norfolk-street,  where  you  lodged,  and  that 
is  in  Middlesex.  ^ 

Farkyns.  My  lord,  I  did  not  observe  thai 
he  said  any  thing  of  me  about  Norfolk-street. 

Att.  Gen.  Yes ;  that  is  what  he  says :  You 
told  him  you  had  thought  of  a  business  for 
him,  but  you  would  not  engage  him  in  it,  be- 
cause of  his  family. 

Farkyns.  Pray,  Mr.  Sweet,  did  f  tell  you 
any  tiling  what  you  were  to  do  ? 

Sweet.  No,  Sir,  you  did  not. 

Farkyns,    I  hope  the  Jury  will  take  notice 


*  See  the.  fourth  Resolution  in  sir  Henry 
Vane's  Case,  and  the  Note  to  it,  vol.  6,  p. 
123,  of  this  Collection. 
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•ftlul:  I  fid  not  teU  bim  aoy  thing  that  be 
was  to  do. 

L.  C.J.  W«1U  tbat  was  no  gml  matter. 
Will  joa  aak  bim  anv  more  questions,  Sir  ? 

TwthjM.  No,  my  lord. 

M,  Gen*  Then  oar  next  witness  is  James 
Eobank.     (Who  was  sworn,) 

AlU  Gen.  Do  yon  know  sir  William  Par- 
ians.— Eniiamk,  Yes,  he  is  my  master. 

Jn.  Gem.  What  serrant  was  yon  to  bim  ? 

Eubmmk.     1  was  groom  to  bim. 

Ati,  Gen.  How  long  have  you  been  hia 
{room  f — Eubank.  Not  a  tweWemimth  yet. 

Ait.  Gen.  Piray,  first  give  an  account  what 
)o«reej  yon  took  with  him. 

EuSamk.  I  went  into  Leicestershire  with  him. 

Ati.  Gen.  Pray  tdl  us  what  you  know  of 
diat  matter. 

Eubamk.  Yea,  my  lord,  we  went  from  oar 
ovn  boose  to  Stony-Stratford,  and  there  we 
by  all  night. 

An.  Gen.  What  time  was  this  ? 

Emkank.  I  cannot  tell  the  day  of  the  month, 
it  was  ID  Jaooary. 

Att.  Gen.  What  day  of  the  week  was  it  F 

Eubank.  It  was  on  a  Thursday. 

Att.  Gen.  And  where  did  you  go  from 
Stony-Strmtfordr 

Eubank.  We  came  the  next  day  to  Lei- 
tester. 

Att.  Gen.  Who  went  with  him  f 

Embank.  One  captain  Scudamore. 

Att.  Gem.  How  long  did  you  tarry  at  Lei- 


Embank.  When  we  came  the  next  day  to 
Ldcester,  we  slaid  there  till  Sunday  roommg. 

Att.  Gen.  What  company  came  to  yoar 
■Mflter  when  be  was  at  Leicester  P 

Embank.  Sir,  I  am  a  stranger,  I  know  none 
them,  I  was  never  there  before. 

Att.  Gen.  Can  you  remember  whether  there 
WIS  one  Yarborough  there  ? 

Embank.  There  waa  one  that  said  bis  name 
vas  Yarborough. 

Att.  Gen.  Whence  did  he  come  P 

Embank.  He  said  he  came  oat  of  York- 
Aiie. 

Att.  Gen.  Who  came  with  him  P 

Embank.  There  was  a  gentleman  in  black 
dflatbs,  that  said  he  was  a  minister. 

Ait.  Gen.  Did  yoo  observe  any  others  tbat 
came  tlutber  to  your  master  ? 

Etbamk.  It  was  market  day,  and  I  had 
laj  horses  to  look  after ;  there  were  a  great 
aiaoy  peoplo  went  up  and  down  stairs ;  but 
•bether  tney  went  to  him,  or  no,  I  cannot  tell. 

Att.  Gen.  When  did  you  come  back  again  P 

Embank.  We  staid  there  till  Sunday  mom  • 
B{,  and  then  we  came  away. 

Att.  Gen.  To  what  place  did  yoa  go  tbat 
iigU? 

Embank.  To  a  town  called  Brickhill,  and 
tbe  night  followiug  we  came  home. 

Alt.  Gen.  Who  caiAe  back  with  him  P 

Embank.  S^t^e  bat  captain  Scudamore,  who 
*nkt  with  bim. 

Att,  Gen.  Wbitherdidyoagotfaeoextday  f 


Eubank.  We  came  to  Bushy  about  8  o'clock 
on  Monday  night. 

Ati.  Gen.  Well  after  this,  did  you  bring  up 
any  horses  {o  the  George-inn  to  your  master^ 
and  when  f ^Eubank.  Yes,  three  horses. 

Att.  Gen.  Ay,  when  ? 

Eubank,  I  cannot  tell  the  day. 

Att.  Gen.  What  day  of  the  week  was  itf 

Eubank.    Upon  a  Friday. 

Att.  Gen.  What  month  was  it  inp 

Eubank.  Indeed,  I  cannot  say  that. 

Att.  Gen.  Do  you  remember  Valentine's* 
day  ?^Eubank.  Yes;  it  was  upon  that  day. 

Att.  Gen.  That  is  the  14th  of  February,  a 
remarkable  day,  and  was  then  of  a  Friday,  the 
day  before  the  asaassination  was  to  have  been 
executed.    Whither  did  you  bring  them  P. 

Eubank.  To  tbeGeoige*inn. 

Att,  Gen.  How  were  Uiey  furnished  P  Were 
there  pistols  upon  them  P 

Euoank.  No  ;  the  pistols  were  in  town,  and 
the  horses  were  sent  after  lisy  master. 

Att.  Gen.  Where  were  the  pistols  leftP 

Eubank.  Indeed,  I  don't  know. 

Att,  Gen.  Pray,  when  you  eame  to  towv^ 
did  you  go  to  your  master,  and  acquaint  him 
with  It  f -'Eubank.  Yes,  Sir,  I  did. 

Att.  Gen,  Pnty,  what  did  he  thea  say  to 
you  P 

Eubank.  He  said  be  thought  he  should  go 
home  that  night. 

Att.  Gen.  Did  be  change  his  mind  P 

Eubank.  Yea,  for  he  did  not  go  till  Monday. 

Att.  Gen.  Did  hia  tell  you  he  should  go  a 
Saturday  P 

Eubank,  Yes ;  he  said  be  thooffht  he  should. 

Att.  Gen,  Did  you  come  to  bim  to  know 
his  mind,' and  what  did  he  say  P 

^bank.  He  said  in  the  morning,  he  would 
go  in  the  afternoon ;  but  he  did  not. 

AH'  Gen.  Afterwards  when  did  he  go  ? 

Eubank.  Upon  Monday. 

Ait.  Gen.  Who  went  with  him  tbat  Monday  f 

Eubank,  One  Holmes,  a  fat,  thick  man. 

Att.  Gen.  Well,  pray  when  did  yoa  come  to 
town  again  P 

Eubank.  Upon  the  Friday  following. 

Att.  Gen.  Uow  many  horses  did  you  bring 
up  then  P 

Eubank.  On  theFrida]|r  following  we  brought 
up  four ;  my  master  himself  came  up  with 
them. 

Att.  Gen,  Who  came  with  biih  P 

Eubank.  Mr.  Holmes,  and  I,  and  another 
servant 

Att.  Gen.  How  were  the  horses  furnished  P 

Eubank,  Every  horse  had  pistols. 

Att.  Gen.  What  did  you  bring  beside  P 
Were  there  any  bootoP 

Eubank,  None  but  what  we  rid  in. 

Att.  Gen.  Wheredid  you  leave  those  honepP 
yEubank.  At  the  George-inn  in  HoUxm. 

Att.  Gen.  What  directions  did  your  master 
give  you  that  night  for  going  the  next  morning 
upon  ah  errand>  and  whither  P 

Eubank,  I  had  no  message  from  him ;  hat 
there  waa  a  note  that  I  was  to  carry  to  Ken- 
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•iogton  to  <Mi«  Brown;  and  I  was  ordered  to 
go  to  the  gentleman  that  Htcs  witliin  a  door  or 
two  next  the  goiag  into  the  king's  gfate,  I 
forget  his  name ;  bat  this  man  whei-e  Brown 
lodged  belonged  to  the  court,  some  officer  in 
the  kitchen  to  the  king ;  either  confectioner, 
or  cook,  or  something ;  ami  this  man  lay  tliere. 
Att,  Gen»  What  was  your  message  to  him  ? 
Eubank,  I  was  to  tell  him,  that  I  came  to 
•peak  with  one  Brown,  and  that  I  came  from 
a  gentleman  that  lay  at  the  confectioner^s  in 
Holborn,  over  against  Grab's  inn.  I  know  the 
gentleman  by  faoe  again,  if  1  see  him  ? 

Ait.  Gen,  Well,  what  did  he  say  to  you  ? 

Eubank,  He  bid  me  set  my  horse  at  the 
Red  lion,  and  be  would  come  to  me  presently  ; 
.mod  so  he  did.  Says  he,  I  ha?e  no  business 
that  I  need  to  send ;  but  I  will  write  in  your 
almanack^  and  you  may  carry  it  back  and 
shew  it  him,  that  I  will  come  to  town  betwixt 
nine  and  ten  o'clock.  I  did  go  back  and  tell 
that  gentleman  at  the  confectioDer's. 

Ati.  Gen,  What  kind  of  gentleman  was  it? 

Eubank.  A  lustvman,  with  a  great  nose, 
and  a  black  wig ;  he  speaks  broad  Scotch,  and 
be  was  a  swarttiy  cokiured  man,  and  h^  had  a 
wide  mouth. 

AU,  Gen.  What  age  was  he  of? 

Eubank*  A  middle  aged  man. 

AtL  Gen.  Pray,  what  did  he  say  to  you  F 

Eubank.  He  asked  me  if  I  had  seen  the 
gentlenian?  I  told  him,  yes.  He  asked  me 
what  the  gentleman  returned  for  answer  ?  I 
told  him,  he  had  writ  in  my  almanack,  which  I 
'  had  shewn  him,  that  he  would  be  in  town  be- 
tween nine  and  ten  o'clock.  He  asked  me 
then  where  I  was  going  ?  I  said,  to  my  master. 
Says  he,  tell  your  master  that  I  will  be  in  my 
clumber  readIV  for  him. 

Att.  Gen.  Did  yoo  go  to  your  master,  and 
ieU  him  aof'-Eu&ink.  Yes,  1  did. 

Att.  Gen.  And  what  did  he  say  to  you  t 

Eubank.  He  said  be  designed  to  go  home 
in  the  afternoon,  and  therefore  bid  me  go  to  the 
jnn,  and  make  ready  the  horses,  and  know 
what  was  to  pay  for  them,  and  he  would  come 
by  and  bye  thither. 

Att.  Gen.  Did  he  afterwards  come  to  the  inn? 

Eubank.  Yes,  Sir,  about  three  or  four 
o'dock  in  the  afternoon. 

Sol^  Gen.  Pray,  who  came  with  sir  William 
Parkyns? — Et^ank.  One  Lewis. 

Att.  Gen.  Do  you  know  him  ? 

Eubank.  I  have  seen  him  before  with  my 
vaster. 

Att.  Gen.  What  is  he  ? 

Eubank.  They  say  he  is  my  lord  Fefer- 
■faam's  gentleman.. 

Att*  Gen.  What  did  he  say  to  you  about  any 
saddles? 

Eubank.  They  asked  me  what  saddles,  and 
how  many  had  been  sent  in  there  T  And  I  said 
but  two. 

Att.  Gen.  What  said  Mr.  Lewis  ? 

Eubank.  Mr.  Lewis  said  there  must  be  a 
mistake,  because  my  master  said  be  had  but 
twenty-two,  for  he  reckoned  he  had  more ; 
there  should  be  twenty-four  in  aU. 


Att.  Gen.   Did  he  say  so,  or  sir  William 
Parkyns  ? 

Eubank.    It  was  Mr.  Lewis  that  said  there 
were  twenty- four  to  the  best  of  my  remem- 
brance. 
Att.  Gen.  Where  were  they  sent  ? 
Eubank.   Indeed  I  know  not,  I  never  saw 
any  of  them  but  those  two. 

Att.  Gen.  Who  delivered  those  two  to  you  f 
Eubank.  My  master,  sir  William  Parkyns. 
Att.  Gen.  Who  were  those  saddles  for  ? 
Eubank.   They  were  for  two  gentlemea'9 
horses  that  were  there. 
Att.  Gen.  Whose  horses  were  they  ? 
Eubank.   They  were  not  my  master's  ;  but 
they  stood  at  that  place. 

Att.  Gen.  Did  your  master  ever  speak  to 
you  about  them,  to  look  after  them  ? 

Eub.  He  said,  if  at  any  time  I  was  there,  I 
should  see  that  the  hostler  gave  them  their 
com. 

AU.  Gen.  Were  they  your  master's  horses, 
or  not  ?— H«6.  Not  that  I  know  of. 

Att.  Gen,  What  time  did  you  go  out  of 
town? 

Eub.  I  went  out  of  town  with  them  about 
four  o'clock  in  the  afternoon. 

Att,  Gen.  When  did  you  hear  from  your 
master  after  that  ? 

Eub.  Upon  Monday  I  had  a  letter  from  him. 
Att.  Gen.  What  was  that  letter  for  ? 
Eub.  It  was  to  go  to  my  roaster's  house  ia 
Warwickshire,  to  one  Richard  Evans  that  was 
his  servant,  to  whom  he  sent  a  letter. 

Att.  Gen.  What  were  the  contents  of  that 
letter  ? 

Eub.  I  did  not  see  what  they  were,  it  was 
sealed. 

Att.  Gen.  Did  you  carry  that  letter  to 
Evans  ?~£u6.  Yes,  I  did. 
Att.  Gen.  What  time  did  you  come  thither  ? 
Eub.  I  came  there  a  Tuesday  at  four  o'clooK. 
Att.  Gen.  What  did  Evans  and  you  do  aiter 
you  had  read  the  letter  ? 

Eub.  We  went  to  fetch  some  boxes  that  my 
master  had  ordered  Evans  to  fetch  home.  It 
was  about  two  miles,  or  more  ftom  home,  at  a 
tradesman's. 

Ait.  Gen.  What  was  his  name,  was  it  Hay«-. 
wood? 

Eub.  Yes,  I  think  it  was  something  like  that 
name. 

Att.  Gen.  Did  you  go  with  Evans  to  fetch 
the  boxes  from  thence  ? 

Eub.  They  had  a  man  that  drove  the  team 
to  fetch  them. 

Att.  Gen.  Where  they  carried  in  a  team 
then  ? — Eub.  Yes,  they  were. 

Att.  Gen.  Were  yon  there  when  the  gObds 
were  brought  back? 

Eub.  Yes,  ^wnu  at  my  master's  house. 
Att.  Gen.  What  did  they  do  with  them? 
Eub.  They  burietl  them  in  the  garden,  l%r. 
Att.  Gen.  What,  in  the  boxes  ?  . 
Eub.  Yes,  Sir. 

Att.  Gen.  How  many  boxes  were  there  T 
Eub.  Five  or  six,  I  thinki  1  know  not  what 
was  in  them.  3 


for  High  Treasenu 
en.  You  hdpefl  to  bury  them,  did  you 

No ;     bot  I  was  tbere,  I  saw  tbein 

'en.  Did  Evans  tell  you  what  they 

Svans  told  me  they  were  choice  goods. 

ren.  Erans  told  you  so,  did  he  t 

iTes. 

r.  What  time  of  the  day  or  night  were 

bed  home  ? 

rbey  went  away  about  four  o'clock  in 

tOOD. 

:  How  far  is  it  from  sir  Wfllia^  P^- 
tnse  to  l]aywood*8  ? 

think  about  (|iree  or  four  miles,  | 
II  how  far  ezaciiy. 
r.  What  time  did  th^  return  ? 
^bout  ten  or  eleven  oxiock  at  pight. 
in.  My  lord,  I  understand  he  says 
ed  them  immediatelv ;  wa^  he  there, 
;  l»elp  to  bury  ihem  r 
JOy  I  did  not  help  to  bury  them ;  bat 
th  pot  upon  them. 
en.  Pray,  Eubank*  let  ^e  asjc  vou 
iq:  the  person  that  lay  at  the  oontec- 
id  you  observe  whether  he  had  a  lame 
il 
fo,  t  did  not  take  notice  of  any  such 

t.  Will  fir  William  Parkyns  ask  him 

ioos? 

.  What  say  yon,  sir  William,  wDl 

im  any  questions  ? 

J.  You  say  one ,  Holpnes  went  out  of 

I  me ;    pray  give  ap  account  what 

lat  is? 

t  is  fat  Mr.  Holmes,  if  it  please  your 

t  lives  at  the  Golden  Key  in  Hol- 

$4  Wy  lord,  I  observe  this  to  distin- 
that  it  was  not,  as  Mr.  Attorney 
mi^  Holmes  that  is  in  the  proda^ 
t  was  one  that  used  to  be  at  my  house 
;  he  was  at  my  bouse  all  the  summer. 
en.  You  did  well  to  asl^  him  that 
:o  explain  it. 

.  Will  you  ask  him  any  more  ques- 
*arl^t.  No,  my  lord. 
t.  Then  our  next  witness  is    one 
lipwell.    (Who  was  sworn.) 
n.  Where  do  you  live.^ 
t  in  Warwickshire, 

n.  With  Whom  do  you  live  ?    - 
live  of  myself,  Sir. 
n.  Do  you  know  of  any  goods  that 
ed  from  Mr.  Haywood's  house  to  sir 
^arkyns's  house? 

:ame  from  Litchfield  fair  upon  Asb- 
y,  where  I  had  be€'n  to  carry  goods 
ister. 

R.  Ditl  not  you  say  you  lived  of  yonr- 
ked  you  before,  who  you  lived  with  ? 
»or  master  ?—Hip,  ah.  Haywood. 
n.  You  said  vqu  bad  no  roaster, 
lat  is,  when  he  pleases  to  employ  me, 
him. 
111. 
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Ait.  Cen.  Pray  tell  what  you  carried  from 
Haywood^s  houHe,  and  who  came  for  them  ? 

Sip.  There  were,  to  the  best  of  my  remenv* 
brance,  either  seven  or  ei^ht  boxes. 
Jff.  Gen.  Who  came  tor  them  ? 
Hip.  There  was  one  of  sir  William  Parkyns's 
men,  one  Richard  Evaos,  that  was  his  servant, 
and  one  Whetstone,  that  was  tenant  to  sir  Wil- 
liam. 

Att.  Oen.  Well,  how  did  they  come,  and 
what  did  tbev  do  ? 

liip.  They  brought  a  waggon  and  two 
mores. 

Ati.  Gen.  About  what  time  was  it? 
Hip.  It  was  about  nine  or  ten  o'clock  at 
night  when  they  went  away . 

At.  Gen.  What  orders  bad  you  from  your 
master  ? 

Ifip.  It  was  near  upon  seven  o'clock,  when 
the  waggon  came,  and  ray  master  wished  me 

to  go  to  borrow  a  mare  of ,  at ;  1  did 

so,  and  I  brought  the  mare  1  had  borrowed 
with  me  home. 

Att,  Gen.  What  was  that  mare  borrowed 
for  ? — Hip.    I  know  not. 

Att.  Gen.  What  use  was  she  put  to  after  • 
wards?  What  did  yon  see  more f 

Hip.  Why,  before  the  team  came  (about  a 
quarter  of  an  hour  before)  to  fetch  these  ffoods. 
my  master  told  me,  that  sir  William  Parkyns's 
men  were  to  come  to  fetch  some  bedding  and 
other  goods,  what  they  were  be  knew  not ; 
and  he  ordered  me,  when  they  knocked  at  the 
gate,  to  let  them  in ;  and  I  did  so. 

Att.  Gen.  Well,  friend,  did  they  carry  awaj 
any  ^oods,  and  what  were  they  ? 

Hip.  liiev  were  in  boxes  at  first,  in  three 
boxes ;  and  then  sir  William  Parkyns's  servant 
did  knock  ofi*  the  outside  lining,  which  was  a 
deal  board,  and  he  drew  the  nails,  and  took  out 
of  two  boxes  three  boxes  a-piece,  and  two  out 
of  another:  to  the  best  of  my  remembrance  1 
think  there  were  eight,  but  I  am  not  sure  whe- 
ther there  were  seven  or  eight. 

Att.  Gen.  Did  they  carry  them  away  that 
night?  ^ 

Hip.   Yes,  tir  Wm.  Parkyns's  man  Richard 
and  the  tenant  c^ried  them  to  the  waggon,  and 
I  lighted  them  down  with  a  lanthorn,  according 
to  my  master's  order. 
Att.  Gen.   When*  what  day  was  this  ? 
Hip.    It  was  A|h- Wednesday  at  night 
Att.  Gen.  Thea  fet  up  Mr.  Haywood,  (whe 
was.  sworn  before).    Pray  give  my  lord  an  ac* 
count,  when  sir  William  Farkyns^  goods  were 
brought  to  your  house,  who  brought  them,  and 
what  direcfions  were  given  ajbeut  the  careful 
keeping  of  them. 

Haywood*  My  lord,  about  Michaelmai  toft, 
sir  William  Parkyns's  man  came  to  me  with  a 
letter  from  one  Mr.  Charnock,  and  the  effect 
of  the  letter  was,  to  desire  the  fiivour  of  me  to 
lodge  someffoods  of  sir  William  Parkyns  at 
my  house ;  tor  he  was  taking  his  servants  froui 
his  bouse,  and  he  was  loth  to  leave  his  goo^s 
in  an  empty  house,  and  he  desired  me  To  k't 
them  lie  at  my  bouse,  which  I  did. 
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AU.  Gen,   How  were  they  put  up  P 

Haywood.  I  think  in  three  chests,  pretty 
hig  chests,  nailed  up  and  tacked ;  and  there  was 
a  bed  and  bedding,  and  a  piece  of  tapestty  or 
two. 

*  Att.  Gen.  Pray,  did  that  letter  come  from 
Mr.  Charnock? — Haywood.  Yes;  Eyans,  sir 
William  Parky ns's  man,  brought  it  me. 

Att.  Gen.  Pray,  Sir,  how  are  you  related 
to  that  Mr.  Charnock  f  What  kin  is  be  to  you  ? 

Haywood.  I  married  his  sister. 

L.  C.  J.  You  took  the  goods  into  your  cos- 
todv  upon  that  letter  from  Charnock? 

bayw.   Yes,  my  lord,  I  did. 

AH.  Gen.  Pray,  will  you  g^ve  an  account, 
whether  you  were  in  town  Mfore  this  disco- 
Tery,  and  had,any  discourse  with  Mr.  Charnock 
or  sir  William  Parkyns  about  these  goods? 
When  did  you  see  Mi*.  Charnock  afterwards? 

Hayw.  I  came  up  to  London  the  16th  day, 
and  1  was  in  London  the  17th,  18th,  and  19th; 
I  fhitrk  those  three  days;  and  1  went  to  see 
Mr.  Charnock  at  his  lo«fgings,  but  I  was  hardly 
with  him  a  quarter  of  an  hour ;  I  told  him  su* 
William  Pancyns  had  sent  some  goods  to  my 
house,  and  I  desired  to  know  when  he  would 
fetch  them  away.  Says  he,  1  cannot  say  when 
I  sliall  see  him  again.  Said  I,  I  shall  have 
some  business  at  the  Temple,'  and  I  will  meet 
you  at  the  Temple  coffee-house.  Says  he,  I 
will  meet.  And  bring  sir  William  Parkyns 
with  you,  if  you  can,  said  I.  He  came  alwut 
eight  or  nine  o'clock  on  Tuesday  morning ; 
says  he,  sir  William  Parkyns  is  at  my  lodg- 
ings, just  a-going  out  of  town,  and  would  de- 
sire to  see  you.  So  I  went  up,  and  sir  William 
I'arkyns  was  ready  to  go  out  of  town.  I  told 
him  I  hatl  some  goods  of  his  at  my  house,  and 
1  desired  to  know  how  he  would  dispose  of 
them ;  what  he  would  do  with  them.  He 
would  take  them  away,  he  said,  the  first  op- 
portunity, or  to  that  effect. 

L.  C.  J.   When  was  this  ?  What  month  ? 

Hayw.   It  was  in  February  last. 

JL.  C.J.   What  day? 

Hayw.  I  think  it  might- be  about  the  eigh- 
teenth day. 

L.  C.  J.  It  was  you  that  desired  to  hare 
them  taken  away,  it  seems,  was  it  not  ? 

Hayw.  I  asked  him  when  he  would  take 
them  away,  or  what  he  would  do  with  them. 

L.  C.  J.    And  what  answer  did  he  make  ? 

Hio^.  He  said  he  would  take  them  away 
the  first  opportunity,  as  soon  as  he  could  dis- 
pose of  them,  or  to  that  effect. 

Att.  Gen.  Now,  when  you  came  home,  tell 
118  who  cama^r  tlKwe  goods,  and  when  ? 

^iMD.  I  think  it  was  upon  a  Shrove-Tues- 
day  that  I  came  home,  and  my  wife  said  sir 
William  Parkyns  had  sent  for  his  goods,  and 
desired  to  hare  them  away ;  but  that  she  had 
made  answer,  I  was  not  at  home,  but  should  be 
mt  home  soon,  and  then  he  might  ha?e  them 
away.  The  next  day  I  came  home  fit>m 
Litci&field  (air,  about  Ave  or  six  o'clock  at 
night:  it  was  Ash- Wednesday  at  night  when 
I  came  bonej  and  the  man  came  to  me  be- 


tween six  and  seven,  and  told  me  his  mastei 
desired  to  have  the  goods  away.  I  tolcf  him 
he  might  have  them  when  he  would ;  be  said 
he  would  have  them  away  that  night.  I  told 
him  it  was  an  unseasonable  time :  but,  says  he, 
the  waggon  is  a- coming,  and  I  desire  yoe 
would  give  me  leave  to  take  them  away ;  w^liich 
1  did  :  then  he  said  he  had  but  two  horses,  and 
be  desired  me  to  lend  him  a  horse ;  which  I 
did,  and  he  took  the  goods,  and  went  away  y^ith 
them;  but  for  what  he  did  afterwards  writli 
them,  I  know  nothing  at  all  of  it. 

Sol.  Gen.  Then  swear  Mr.  Whetstone, 
[which  was  done.] 

Att.  Gen.  Pray,  Sir,  do  you  give  an  ac- 
count when  you  went  with  Evans  to  Hay- 
wood's  house,  and  what  happened. 

Whetstone.   His  man  came  to  me-^ 

Att.  Gen.   Whose  man? 

Whetstone.  Sir  William  Parky  ns's  man,  te 
desire  me  to  go  to  Mr.  Haywood's  to  fetch 
some  goods  of  sir  William  Parkyns,  some  bed- 
ding, and  some  odd  thini^s,  which  I  did  $  smd 
said  he,  I  will  go  the  next  way  to  the  bouse, 
and  I  will  meet  you  before  you  can  get  thither ; 
and  be  did  meet  me  half  a  mile  off  the  house, 
and  told  me  I  must  stay,  and  not  come  to  the 
house  till  it  was  night,  till  it  was  Uter. 

L.  C.  J.  Who  told  you  so? 

Whetstone.  Sir  William  Pftrkyns's  man  told 
me  so ;  so  he  went  fbrwards  to  the  grate,  and 
then  came  b^k,  and  called  me  to  come  in  ; 
then  we  went  to  the  house,  and  loaded  the 
waggon  with  boxes  and  bedding  that  was  there* 

Att.  Gen,  Hov^  many  boxes  were  there  ? 

Whetstone.  I  cannot  tell  whether  there  were 
seven  or  eight. 

Att.  Gen.  Whither  did  you  carry  them  ? 

Whetstone.  We  carried  them  to  sir  William 
Parky  08*8  house. 

Att.  Gen.  What  was  done  with  them  f 

Whetstone.  There  they  were  put  into  the 
ground  by  the  wall'  side,  where  they  were 
found. 

Att.  Gen.  Why,  was  you  present  when  they 
were  found  ? 

Whetstone.    Yes,  I  saw  them  dug  up. 

Att.  Gen.  Then  you  can  give  us  an  account 
of  them  :     What  were  they  ? 

Whetstone.  They  were  arms. 

Att.  Gen.  I^w.  many  were  there?  What 
quantity  ? 

Whetstone,    Truly,  I  cannot  tell. 

Mr.Baker.  Where  is  the  constable,  Thomas 
Watts  f^Watts.  Here  am  I.  (He  was  swoml ) 

Att.  Gen,  Are  yon  the  constable  ? 

Watts,  Yes,  Sir,  I  am  the  constoble,  and 
searched  sir  William  Parkyns's  house,  and 
upon  searehing  in  the  ganlen  I  found  some 
arms  there. 

Alt.  Gen.  Pray  what  quantity  of  anna  did 
you  find  there  ? 

Watts.  Four  dozen  of  swords,  thirty  •two 
carbines,  twenty  *five  brace  of  pistols. 

Att.  Gen.  What  kind  of  swords  were  they  ? 

Watts,  They  were  broad  swords,  two-ed^t^d 
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Alt.  Gen.    Were  there  any  hilto  to  the 


WmiU,  No ;  bat  there  was  a  box  of  hilts 
that  1  soppose  was  pre|>ared  for  them. 

Jtt,  Gem,  Where  did  you  find  them? 

Walls.  In  a  border  under  the  wall  by  the 
vtHsiiie. 

Juiymam.  Did  yon  see  the  boxes  broke  open, 
&? 

WetU.  Yea,  Sir,  I  took  them  and  broke 
them  open  my  own  self. 

Juryman.  Was  Whetstone  by,  pray,  Sir, 
vben  they  were  broke  open  ? 

Welts.  He  was  not  there  by  at  the  Arst, 
when  we  dug  them  up ;  but  I  brought  them 
to  my  «WD  house,  aod  tliere  I  broke  them  open, 
isd  there  we  saw  them. 

Alt.  Gen.  Will  you  ask  him  any  questions, 
Br  William  ?—ParAi'iu.  No,  Sir. 

SoL  Gen.  Then  call  Turton,  Freeman, 
Fekiaig.     (Who  were  all  sworn.) 

Att,  Gen.  Pray  set  up  Mr.  Freeman. 
(liV  hich  was  done.) 

Jtl.  Gen.  Where  do  you  lire  ? 

Freeman.  At  the  Qeorge  Inn  in  Holbom. 

An.  Gen.  What  are  you  ? 

freesKm.  I  am  hostler  there. 

Ati.  Gen.  Pray  do  you  giv^  an  account 
viiac  horses  were  kept  there  of  sir  William 
P^rkyos,  and  how  many. 

Freeman.  He  was  a  guest  to  the  house  all 
this  Ina,  summer,  sometimes  more,  sometimes 
kas. 

Att,  Gen.  How  was  it  last  winter  about 
February  last,  how  many  horses  had  he  then  ? 

Freeman.  He  had  sometimes  three  came  in, 
■ometimea  four ;  the  most  that  ever  he  had  was 
five. 

Att,  Gen.  What  time  was  that  that  he  had 
fife,  pray  ? 

Freeman,  To  my  best  memory,  it  was  just 
the  week  before  the  disturbance,  before  the 
Pfoc  broke  out. 

Sol,  Gen.  Before  the  proclamation,  you 
I  ? 


Freeman.  Yes,  before  the  proclamation. 

An.  Gen.  When  was  it?  What  day  of  the 
week  was  it  ? 

Freeman.  They  came  in  on  Friday  night. 

L.  C.  J.  JEfo^.  What,  did  five  come  in  then  ? 

Freeman.  Yes,  I  thiuk  so. 

L.  C.  J.  Jloil.  Who  was  with  him  P 

Freeman,  I  only  saw  his  groom  and  another 
serranL 

Att.  Gen.  How  were  they  accoutred  P 

Freen^^n.  Four  with  bolsters  and  small 
pistola,  one  was  a  led  mare  with  a  portroan- 
teao ;  and  in  a  horse  cloth  wrapped  up  there 
was  one  or  two  pair  of  jack  boots,  and,  1  thiuk, 
a  eoUar  in  one;  I  cannot  tell  whether  there 
WIS  one  bridle  or  two. 

Alt.  Gen,  When  did  they  go  away  ? 

Freeamn.  On  Saturday  in  the  afternoon. 

Att.  Gen.  Did  you  observe  any  persons  to 
ene  there  on  Saturday  morning  ? 

Frteman.  There  were  two  men  that  were 
there  tlot  fid  oal  between  two  and  three  hours ; 
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they  rid  out  bet^veea  nine  and  ten,  and  they 
came  in  again  between  twelve  and  one;  where 
they  had  been  1  cannot  tell ;  but  they  h'ad  rid 
pretty  hard  for  the  time  they  were  out,  Ibr  the 
horses  came  in  in  a  sweat. 

Att.  Gen,  Before  this  time  that  you  now 
speak  of,  what  horses  came  up  f  Can  you  re- 
member how  many  horses  came  up  the  week 
before? 

Freeman.  The  week  before  there  were  some, 
but  how  many  1  cannot  remember ;  they  rery 
rarely  stayed  above  a  night. 

Att.  Gen,  What  do  you  know  of  any  other 
horses  that  were  lef\  there? 

Freeman,  There  were  three  horses  that  were 
at  our  house  a  week,  that  were  very  good 
horses ;  but  1  do  not  know  whnse  horses  they 
were,  nor  the  names  of  the  genflemen  that 
owned  them.  .  The  gentlemen  that  brought 
them  in  paid  for  the  horses,  only  the  groom 
told  me  his  master,  sir  William  Parky  ns,  had 
ordered  him  to  see  the  horses  fed.  1  nerer 
received  a  farthing  of  sir  William  Parkyns, 
but  always  of  the  groom. 

Att.  Gen,  Pray,  did  you  observe  any  parti* 
cular  horse  that  was  brought  in  there,  a  roan 
horse  ? 

Freeman,  Yes,  there  was  oue  horse 
brought  in. 

.  Att,  Gen,  From  whence  did  that  horse 
come  P 

Freeman,  As  was  told  me,  from  Mountague 
house. 

Att,  Gen,  I  believe  you  mistake  the  place ; 
recollect  yourself  a  little. 

Freeman.  Somerset  house,  I  mean ;  a  porter 
brought  it. 

Att.  Gen.  Are  you  sure  it  was  Somerset 
house  ? —  Freeman . '  Yes,  it  was. 

Att.  Gen.  Do  you  know  one  Lewis  ? 

Freeman,  I  do  not  know  him ;  perhaps  the 
tapster  does. 

L.  C.  J.  Holt.  How  many  horses  came  from 
Somerset  house  ? 

Freeman.  Only  the  roan  gelding,  and  a 
very  fat  man  naounted  him,  and  rid  out  with 
sir  William  Parkyns. 

Farkym.  Pray,  Sir,  what  sort  of  horse  was 
that  bay  gelding  that  you  say  the  fat  man  rid 
upon? 

Freeman,  I  say  he  rid  upon  a  little  roan 
gelding  about  fourteen  hands  high. 

Farkynt,  But  the  bay  geldings  how  high 
was  that? 

Freeman.  About  fourteen  hands  hi^h. 

Parkyns.  There's  your  mighty  horse  for 
service ! 

Freeman.  They  were  no  great  sizeil  horses, 
ixoneofthem. 

Parkyni.  And  have  not  you  known  these 
horses  to  have  been  mine  a  great  while? 

Freeman,  Yes,  I  hare  known  them  to  be 
yours  a  good  while. 

L.  C.  J.  Holt.  What,  was  the  roan  gelding 
sir  W illiam  Parky ns's  ? 

FrceiRflft.  No,  not  the  roan,  bnt  the  others ; 
they  were  no  ftrange  horsasi  they  were  fre^ 
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qnently  there  all  last  sommer ;  there  was  no 
new  strange  horse  but  the  roan. 

L.  C  J.  Holt,  Will  yon  ask  him  any  more 
qQestioQsPr-ParArynf.  No,  my  lord. 

SoL  Gen.  Then  set  op  Mr.Turton.  (Which 
Was  done.) 

Alt,  Gen.  Pray  will  you  give  an  account 
what  you  know  of  horses  that  were  standing  at 
the  Geoi^e  Inn  in  Holborn? 

Turton.  I  have  known  sir  William  Parkyns 
to  have  used  the  ion  this  four  or  five  years, 
ever  since  the  inn  was  built ;  and  in  last  Fe- 
bruary he  came  to  town  with  three  horses  the 
first  time. 

Alt,  Gen.  Whatday  ofthe^moath  was  that; 

Turton.  I  cannot  say  what  day  of  the  month, 
but  it  was  about  the  week  before  his  last 
coming  there,  which^  was  just  before  the  dis- 
covery of  the  plot 

Att.  Gen.  Do  yoo  know  what  day  of  the 
Week  it  was  P 

Turton.  No,  truly  I  do  not,  for  I  keep  no 
Sccount  of  horses  going  in  or  out.  The  last 
time  of  his  coming  was  with  about  four  or  five 
horses  to  tlie  best  of  my  knowledge,  and  that 
was  uuon  the  Friday  before  the  Plot  broke  out ; 
and  then  upon  that  Friday,  sir  William  Par- 
kyns gave  order  to  his  groom  to  get  the  horses 
iready  against  Saturday  morning. 

Att.  Gen.  Did  he  go  out  with  his  horses  on 
Saturday  moroin^. 

Turton.  He  did  not  go  out  with  all  the 
horses  according^  as  heliad  given  order;  /but 
two  gentlemen  rid  out  with  two  of  the  horses, 
and  staid  out  about  two  or  three  hours,  and 
came  in  again,  as  if  they  bad  rid  pretty  bard, 
the  horses  being  in  a  sweat ;  and  tn  the  after- 
noon ihey  all  went  fairly  out  of  town,  and  f^ve 
out  that  they  expected  to  be  in  town  oiTSun- 
day  or  Monday  following,  but  they  did  not 
return  ;  but  then  came  down  one  Mr.  Lewis,  I 
know  not  that  that  is  his  name,  only  when  I 
fonnerly  belonged  to  my  lord  of  Oxford,  1 
Juiew  him  to  be  gentleman  of  the  horse  to  ray 
lord  Feversham,  but  I  did  not  know  his.name. 

Att.  Gen.  Had  you  not  seen  him  there  be- 
fore :  What  time  did  he  come  ? 

Turton.  I  do  not  know  that  1  ever  saw 
him  there  before ;  he  was  on  Satunlay  in  our 
yard. 

L.  C.  J.  Holt.  You  are  asked  when  Lewis 
came  ? 

Turton.  The  first  time  I  see  him  was  on 
Saturday,  in  the  yard,  asking  for  sir  Wiinam 
Parkyns. 

L.  C.  J.  Holt.  What  time  on  Saturday  was 
that? 

Tltrton.  It  might  be  three  of  the  clock  in  the 
afternoon,  about  an  hour  or  thereabouts  before 
sir  William  Parkyns's  horses  went  away ;  and 
asking  tor  sir  William  Parkyns,  and  be  not 
being  there,  he  returned  hack  again ;  and  after 
they  were  gone,  he  came  again,  and  I  told  him 
they  were  gone ;  but  the  gruom  had  acquainted 
me,  and,  given  me  an  account,  t^at  he  would 
he  there  again  on  Sunday  or  Monday.  On 
Sunday  in  Oie  afternoon,  about  five  or  bim,  Mr. 
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Lewis  came  to  enquire  if  sir  William  t'arky  ns- 
horses  were  come  to  town ;  I  told  him  no  ;  an 
so  he  came  again  upon  Monday  morning*  be 
twixt  eight  and  nine  of  the  clock,  and  asked  m 
if  I  he^  nothing  of  his  coming  to  towrn  ; 
told  him  no,  I  did  not  hear  of  his  coming'  agaii 

Att.  Gen.  The  horses  that  came  up  on  Fri 
day  night,  how  were  they  accoutred  P 

Turton.  Two  or  three  of  tbem  bad  holsters 
I  cannot  say  but  for  pistols  they  had  four  c 
five  case. 

Att,  Gen.  Had  they  no  carbines? 

Turton.  No  ;  but  only  horse  pistols. 

Att.  Gen.  Did  you  not  observe  any  othe 
arms,  or  other  furniture  ? 

Turton.  I  did  see  a  pair  or  two  of  jack 
tioots  that  they  rid  in,  but  I  did  not  see  an; 
more. 

Att.  Gen.  Were  thore  any  that  were  wrap 
up  in  a  horse-cloth  f 

Turton-  No,  I  did  not  see  any,  there  wer 
not  brought  into  the  house. 

Mr.  Qowper.  Do  yuu  know  what  time  th« 
horses  were  saddled  that  day  ? 

Turton,  No,  1  did  not. 

Parkyns.  You  observed,^and  said  there  wer< 
two  or  three  cases  of  pistols,  did  not  I  always 
ritle  with  pistols? 

Turton.  Yes;  ^ou  seldom  came  witbou 
two  or  three  pau*  when  you  came  will 
servants. 

ParkynM.  And  as  to  the  jack-boots,  you  saic 
we  rid  m  them. — Jkirto/i.  I  suppose  so. 

Parkyni.  We  alighted  at  Mr.  John's  liouse 
^nd  so  our  boots  were  sent  thither:  And  thes4 
werr  small  bc^rses  all  of  them ;  pray  wiU  y  oi 
tell  the  court  what  sized  horses  tney  were 
was  there  ever  a  great  horse  among  them  ? 

Tttr<on.  Never  a  one,  1  believe,  thatejKccede< 
above  fourteen  hands  and  a  half,  some  undei 
fourteen. 

Sol.  Gen.  Did  you  see  the  roan  gelding  I 
What  size  was  that? 

Turton.  A  small  pad,  that  might  be  aboa 
thirteen  and  a  half. 

AU.  Gen.  Did  you  ever  see  him  comi 
with  so  many  horses  before  ? 

Turton.  I  have  seen  more  at  the  Swonl 
and  Buckler,  when  I  lived  there ;  and  be  use< 
to  inn  there. 

Att.  Gen.  How  many  have  you  seen  at  thi 
Sword  and  Buckler  ? 

Turton.  I  have  seen  four  or  five  at  a  tia>e 
but  this  is  many  years  a^^o,  seven  or  eight 
years  ago,  when  he  used  to  Keep  his  coach  anc 
four  horses,  and  come  up  with  several  saddh 
horses  with  him. 

Alt.  Gen.  HOw  long  have  you  lived  at  tb^ 
George  inn  ? — Turton.  About  two  years. 

Att.  Gen.  Did  you  observe  any  other  horses 
that  stood  there  ? 

Turton.  There  were  two  that  were  pretty 
sizeable  horses  larger  than  any  of  sir  ^Vil! 
Iiam*s  own. 

Att.  Gen.  Whose  were  they  ? 

Turton,  I  can  not  tell. 

Att.  Gen,  Did  any  body  own  tham  t 
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7\trt4fH.  i  don't  know  who  owned  them; 
ther^*  wfts  one  that  paid  for  their  meat,  and 
took  them  away. 

Ait.  Gen.  Who  is  that? 

nrtott.  Trn1y,Sir,  I  cannot  tell;  Ido  not 
know  who  he  was ;  I  ne?e^  saw  him  in 
my  life- 

jS^  Gen,  Has  sir  William  Parkyns  any 
more  questions  to  ask  him  ? — Farhym,  No,  Sir. 

Alt.  Gen,  l*hen,  my  lord,  we  shall  call  no 
more  witnesses,  uoless  he  gives  further  oc- 
casion ;  we  leave  it  here  till  we  hear  what  he 
lays  to  it. 

X.  C.  J.  Sir  William  Parkyus,  Mi'.  Attorney 
General  and  the  king's  counsel  have  done; 
'  tow  is  vouT  time  to  make  your  defence. 

Farkyns,  My  lord,  I  rely  upon  your  lordship 
for  my  defence ;  for  I  am  ignorant  of  these 
proceedings ;  1  rely  wholly  upon  your  lord- 
ship, to  give  a  true  account  of  them  to  the 
jury;  I  nope  your  lordship  is  so  just,  that  you 
will  repeat  the  evidence  to  the  jury  as  it  is,  and 
no  otherwise.  But  1  do  not  observe,  that  as  to 
the  assassination  there  is  more  than  one  wit- 
sen,  and  that  is  captain  Porter:  There  is  not 
a  tittle  more !  and  as  to  that,  I  suppose  your 
lordship  will  declare  to  the^ury,  that  I  was  not 
coooemed  in  it;  and  captaui  Forter  declares,  I 
was  to  have  no  hand  in  it,  only  1  was  to  furnish 
five  horses,  ihid  accidentallv  1  was  at  some 
meetings,  hut  he  does  not  declare  that  I  was  to 
do  aoy  thing  in  particular. 

I.  C.  /.  Yes,  yes,  you  agreed  upon  the 
Rebates  to  the  several  resolutions  of  assassinat- 
ing the  king,  and  said,  that  it  was  necessary 
and  fit  to  toke  him  off. 

Ferhynt,  Still,  that  is  but  one  witness,  I 
deoy  it  utterly ;  and  the  law  says  positively 
there  shall  be  two  witnesses. 

i.  C.  J.  Not  to  e^ery  overt-act,  there  is  no 
kw  says  so. 

Farksm.  As  to  the  assassination  there  is  but 
one,  no  other  but  he ;  and  so  as  to  the  regi- 
meot,  he  did  not  isay  that  I  was  to  raise  a  regi- 
■Kot ;  hot  that  he  was  told  by  a  gentleman 
that  I  had  been  desired  to  be  in  the  matter,  but 
I  would  not,  because  I  had  engaged  in  another 
bosioess,  about  a  regiment ;  but  this  was  all 
but  hear-say. 

I.  C.  J.  Yes ;  he  said  you  Owned  you  had 
a  regiment.  Besides,  it  is  said  you  owned  you 
had  your  saddles,  and  your  troop  consisted  of 
old  soldiers. 

PsrAvfu.  No,  captain  Porter  never  said  so. 

Ait.  Qen.  That  was  Sweet. 

L  C.J.  Yon  told  Portei^,  yon  had  a  regi- 
Bent  to  look  after. 

Furkynt.  Captain  Porter  is  here,  1  desire  he 
would  explain  himself 

I.  C.  J.  Yes,  and  you  told  Hweet,  that  your 
^p  consisted  of  old  soldiers,  and  that  you  had 
Moght  thirty  saddles. 

Pcrkym,  My  troop,  aye!  But  still  there 
2^  nothing  of  a  regiment ;  nor  did  they  say  I 
W  rused  a  regiment,  or  a  troop,  or  was  to 
^  a  regiment. 

&wt.  You  told  ne  your  troop  contusted  of 
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old  Solditrs.  I  did  not  say  that  you  had  said  you 
had  rais^l  6r  v^oold  raiae,  but  it  did  consist  ofolcf 
soldiers. 

L.  C.  J.  He  says  that  which  makes  it  plain, 
that  you  w^re  to  have  a  troop,  or  had  a  troop, 
consisting  of  old  soldiers,  besides  volunteers 
that  had  been  Officers :  and  thatyon  had  bought 
a  great  many  saddles,  thirty  saddles ;  and  yoa 
were  to  go  mto  Leicestershire ;  and  accofd- 
itigly  you  did  go,  and  upon  your  return,  yoU 
did  give  an  account  that  all  was  welK  and  the 
west  as  well  inclined  to  king  Jameses  interest  as 
the  north. 

Parkyfik.  That  I  went  into  I^eicestershke, 
and  met  several  gentlemen,  and  that  they  were 
ail  well  inclined ;  1  hope  that  is  no  evidence  of 
treason  against  me :  every  body  otight  to  be 
well  inclined. 

X.  C.  J.  Aye !  but  they  were  all  well  dis- 
posed or  inclined  to  king  James's  interest. 

Parky nt.  He  did  not  say  so ;  if  your  lord- 
ship pleases  to  call  him  again. 

L.  C.  J.  Call  him  ag^ain.  (Sweet  was  set 
up  again.) 

SoL  Gen,  What  did  sir  William  Parkyns  telL 
you  of  his  journey  into  Leicestershire  f 

Szoeet.  He  said  he  had  been  there,  and  had 
met  his  friends,  and  all  was  well. 

L,  C,  J.  What  did  he  say  ?  Did  he  namt 
kii^  James  ? 

Sweet.  He  did  not  name  king  Jamas  to  me 
at  that  time. 

L.  C.  J.  What  was  the  discourse  about,  that 
they  wei;^  all  well  inclined  to  ? 

Sweet,  He  aAways  named  it  the  king's 
interest,  and  did  not  name  king  James ;  but  I 
understood  it,  and  always  took  it  to  be  king 
James  he  meant. 

Mr.  Monniague.  What  did  he  say  of  the 
North  and  West? 

Sweet,  He  said  that  the  West  was  as  welt 
inclined  to  the  king's  interest  as  the  Noith. 

Att.  Gen.  What  did  he  say  before  he  went? 

Sweet.  He  told  me  he  was  to  go  into  Leicester- 
shire to  meet  some  of  the  King's  friends.  ^ 

Parkyns.  Pray,  recollect  yourself,  and  con- 
sider what  you  say . 

Swut.  He  said,, some  gentlemen  rid  aa  far  t6 
him,  as  he  did  to  meet  them. 

Att.  GenJ  Was  that  the  time  he  talked  about 
the  troop  ? 

Sweet.  No,  that  was  before  this  time.  I  can- 
not remember  the  particular  time ;  it  was  at  hia 
own  house,  knd  captain  Scudamore  was  with 
him. 

Att.  Gen,  When  was  the  discourse  about 
king  James's  landing? 

Sweet.  He  told  me  that  he  believed  now  that 
king  James  would  land,  he  said  he  had  his  owa 
word  for  it ;  it  was  about  Christmas. 

Att.  Gen.  What  did  he  say  about  preparation 
for  it? 

Sweet.  Re  said  his  own  troOp  was  to  eoosisi 
of  all  old  soldiers. 

L.  C.  J,  Did  he  tell  you  he  had  a  troop  ? 

Sweet.  I  speak  his  own  words;  he  said,  Ay 
troop  consists  of  all  old  soldierii. 
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L.  C.  J.  Was  it*  ooosists\  or  will  <  conaist^ 
tbougb  I  think  there  may  be  no  great  matter  of 
difference  in  this  case  ? 

Parkym.  Yes,  m  v  lord,  but  there  is  a  great 
4eal,  sure ;  for  *  will  consist'  shews  nothing  yet 
done,  and  all  is  but  words. 

If.  C.  /.  Sweet,  answer  to  sir  William  Par- 
kyns's  question. 

.  Sweet.  I  tell  your  lordship,  I  repeat  his  own 
words.  My  troop  consists  or  is  oomposed  of  all 
old  soldiers. 

Mr.  Cowper,  What  did  he  say  of  Tolunteers  P 

Sweet,  He  said,  there  were  some  gentlemen 
that  wonld  go  along  with  him  as  volunteers,  that 
had  been  old  officers. 

Mr.  Covper.  Pray  let  me  ask  another  ques* 
lion?  when  he  discoursed  of  the  present  King, 
by  what  name  did  he  use  to  speak  of  him  ? 

Sweet,  He  called  htm  by  the  name  of  the 
priace  of  Orange. 

.  Parkyru,  Pray,  recollect  yourself,  Mr. 
Sweet,  and  think  of  what  you  say  :  since  he 
was  declared  king,  did  I  ever  call  him  prince  of 
Orange;  I  am  upon  my  life,  and  pray  speak 
nothing  but  the  truth. 

L.  C'  J,  Consider,  and  answer  the  question. 
What  did  be  use  to  call  him  f 

Sweet,  Truly,  my  lord,  I  am  not  positiTe  as 
to  that,  f  underAtood  it  so.  I  nefo*  knew  that 
he  allowed  him  to  be  king  of  England. 

Parkins.  Did  you  ever  bear  me  call  him 
prince  of  Orange,  since  he  was  king  ? 

L.  C.  J.  Look  ye.  Sir,  how  long  have  you 
been  acquainted  with  him  ? 

Sweet,  About  three  years,  n^y  lord. 

X.  C.  J,  Well,  that  is  long  since  his  Majesty 
was  declared  king ;  have  ^ou  ever  heard  sir 
William  Parkyns  call  this  king  prince  of 
Orange  f 

Sweet.  I  am  not  positive  in  that,  but  I  under- 
stood he  did  not  allow  him  to  be  king. 

Sol.  Gen.  You  frequently  discoursed  with 
bim  about  the  government,  it  seems ;  pray, 
what  did  he  use  to  call  him  ? 

Sweet.  I  have  heard  him  call  him  king  Wil- 
liam, and  the  little  gentleman. 

Parkyns.  When  ever  did  you  hear  me  call 
him  the  Little-gentleman  ?  Mr.  Sweet,  pray, 
when  you  are  upon  your  oath  consider  well, 
and  recollect  yourself,  and  do  not  answer  rash- 
ly and  suddenly,  but  think  of  what  you  say. 
I  always  expressed  myself,  when  1  had  occa- 
sion to  spesKof  him,  and  called  him  king  Wil- 
liam, as  other  people  use  to  do,  i  never  used 
the  words,  little-gentleman,  nor  prince  of 
Orange  neither. 

L,  C,  J,  Did  you  ever'  bear  him  call  him 
otherwise  than  king  William  ? 

(He  paused  a  while.) 

L.  C.  J.  Pray  speak  the  truth  and  no  more. 

Sweet.  I  have  heard  him  call  him  prince  of 
Orange. 

L.  C.  J.  But  you  have  heard  him  call  him 
-  king  William  too  f^Sweet.  Yes. 

Mr.  Cowper.  But  pray,  when  he  spoke  of 
Hkt  king,  wnat  king  aid  you  understand  by  it  ? 

^wect.  I  used  to  understand  king  James^ 


Parkyns.  What  is  that  to  me  what  he  un* 
derstood?   . 

L.  C.  /.  But  I  would  observe  to  you  ope 
thing,  when  you  came  from  Leicestershire^ 
vou  talked  how  well  disposed  they  were  to  the 
king's  interest ;  he  says,  he  understood  that 
king  to  be  king  James,  and  vou  said  the  West 
was  as  well  disposed  as  the  ^9forth ;  pray,  now, 
were  yon  employed  by  king  William  to  see 
how  the  gentlemen  stood  affected  to  him  ? 

Parkyns.  No,  nor  by  king  James  neither. 

L.  C.  J.  Why  then  should  you  concern 
yourself  for  the  kug's  friends  in  the  West  and 
the  North  ? 

Parkyns.  I  never  was  in  the  West  in  ray 
life,  and  therefore  cannot  tell  why  I  should  tell 
him  any  thing  about  the  West. 

Att.  Gen.  Pray,  Sir,  when  was  it  that  sir 
William  Parkyns  spoke  about  the  king's  land- 
ing? 

Sweet.  It  was  about  Christmas,  he  said  he 
believeii  he  would  land. 

Parkyns,  Did  I  tell  yon  positively  it  would 
be  so  then  ? 

Att.  Gen.  He  tells  you  he  said  you  did 
believe  it,  for  yon  had  it  from  his  own  mouth. 

Parkyns.  That  shews  it  is  not  prolvable  I 
should  tell  him  so;  that  I  should  have  it 
from  his  own  mouth,  carries  such  an  im- 
probability with  it,  that  the  evidence  i»  Jel^ 
de  «e,  it  destroys  itself. 

Sol,  Gen,  He  does  not  say  you  bad  it  from 
his  own  mouth,  but  that  you  had  his  word  lor 
it ;  and  this  being  about  Christmas,  k>ng  after 
our  king  was  returned,  it  could  mean  no  other 
king  but  king  James. 

L.  C.  J.  £ook  you,  sir  William  Parkyns, 
there  is  another  thing  I  would  observe,  Why 
did  you  send  your  man  to  Kensington  to  one 
Brown  ?  Who  is  that  Brown  ?  and  what  was 
the  man  that  lodged  at  the  confectioner's  iu 
Holbom? 

Parkyns.  I  cannot  tell  who  it  was,  I  know 
neither  Brown  nor  the  other  man  ;  but  I  seut 
my  man  at  the  request  of  Mr.  Chamock,  who 
lodged  in  the  same  house  with  me ;  he  de- 
sir^  he  might  go  upon  an  errand  for  him  to 
Keosington,  and  I  directed  him  to  go  upon 
such  an  errand,  for  he  was  formerly  Mr.  Char- 
nock's  servant,  and  1  desired  him  to  eo  of  the 
errand  if  he  requested  it.  Who  these  men 
were,  I  know  not,  neither  of  them,  nor  any  of 
their  business. 

L.  C.  J,  But  be  was  bid  by  the  man  that 
lodged  at  the  confectioner's  to  tell  his  master 
that  he  would  stay  within  for  him. 

Parkyns,  That  might  be  Mr.  Chamock,  for 
he  was  his  servant  once. 

L.  C.  /•  But  he  says  he  carried  the  n^es- 
sage  to  you,  and  you  received  it.  Well,  have 
you  anv  more  to  say  ? 

Parkyns.  M/lord,  I  think  thefe  is  but  one 
positive  evidence  of  any  one  overt- act. 

X.  C,  J.  Yes ;  what  do  you  think  of  the 
design  of  brinjgfing  in  king  James,  and  con- 
sulting about  it,  and  assisting  in  the  invasion, 
and  preparing  a  troop,  and  providing  arms  and 
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Are  not  Aicse  orert-acts?  Do  yoa 
[  joiirbaviD|jratitN>pofold8oldMrat8  no 
•fcrt*act? 

pMrkynM.  There  is  no  positiFe  proof  of  any 
troop  or  an  J  arms. 

L.  C.  J.  It  is  proved  there  were  arms  sent 
bj  yoQ  at  Michaelmas  last  to  Mr.  Haywood's, 
Charnodc's  brother  id  law,  and  these  lay  there 
till  Ash- Wednesday  last,  aAer  your  name  was 
IB  the  prodamation ;  and  then  they  were  re- 
nofed  in  the  night,  and  buried  at  your  hoose, 
ad  were  taken  np  there ;  and  here  is  an  ac- 
eofont  given  whai  arms  they  were,  four  dozen 
«f  swords,  twenty-fi?e  pair  of  pistols,  thirty- 


Farkyns.  First  it  docs  not  appear  wheo 
these  arms  were  brought,  nor  for  what  iotent 
th^  were  bronght  firom  Haywood's. 

L.  C.  J.  Bnt  what  ose  had  yoa,  a  private 
■an,  for  so  man?  arms  ?  Aod  then  your  going 
iato  Leicestershire  to  meet  some  gentlemen, 
and  yoor  giving  an  aceoont  how  they  stood 
sfie^ed  to  the  king's  interest,  whether  that  be 
Boderstood  lor  the  interest  of  king  James,  1 
leave  to  the  jary,  since  you  give  no 
(that  you  were  employed  by  lung  Wil* 


P^kynts  My  lord,  I  went  upon  my  private 
eecaaoos,  ami  then  talked  of  news  as  other 
peo^e  do. 

L.  C.  Jl  Bnt  when  you  returned  back  again, 
TOO  declared  all  was  well,  and  gave  an  account 
Mw  penons  were  disposed  in  the  West  and 
North. 

Parlmu.  Is  there  any  persons  named,  or 
particonrs  ?  Can  it  be  an  overt-act  of  treason 
for  me  to  discover  my  acquaintance  ? 

L.  C.  J.  But  your  gowg  with  that  design 
to  engage  in  an  mterest  against  the  king,  and 
forthefiile  king. 

Psrlcjmt.  He  does  not  say  1  discovered  my 
design.     I  went  to  meet  with  some  friends  of 


L.  C.  J.  Did  he  not  tell  you  he  was  to  go 
to  licicealerahire  f 

Mr.  Sweet.  Yes,  be  did  so. 

JLC  J.  Did  he  tell  you  to  what  purpose? 

Smeei.  He  said  he  was  to  go  to  meet  some 
sf&e  king's  friends. 

Poribym.  Did  I  tell  you  who  ? 
V     Steeei.  No. 

L.  C.  J.    But  there  was  a  lord's  brother, 
t  did  be  tell  you  of  that? 

Smeei.  He  said  all  things  were  well,  and 
the  West  was  as  well  inclined  as  the  North. 

LCJ.  To  what? 

Smeei.  To  the  king's  interest. 

L.  C.  J.  IVeby.  Yon  spoke  of  a  k»rd's  bro- 
ker that  was  concerned  ? 

Smtei.  He  said  several  persons  of  quality  in 
flw  West  were  concerned,  and  a  lord's  brother 
was  asMMg  them. 

Jmnprnm,  My  lord,  I  desire  he  may  be  ask- 
ed, wbea  be  said  the  king  would  land,  what 
liogbe  meant,  whether  he  named  the  late 
kiK  or  kfl^ James? 

L,C»J,  Welly  answer  that;    when  he  dis* 
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coursed  to  yon  of  the  king's  latadlng,  did  be 
name  the  late  king  James  ?  or  did  he  say  the 
late  king  James  ? 

Juryman.  Was  he  mentioned  in  the  dis^ 
course? 

Sweet.  He  never  used  to  mention  king 
James  to  me,  but  only  the  king,  which  I  un- 
derstood always  of  king  James. 

4^tt.  Gen.  Pray  what  time  was  it  that  be 
spoke  of  the  king's  landing  ? 

Sweet.  It  was  about  Christmas. 

Att.  Gen.  Therefore  no  other  king  couhl  be 
meant  but  king  James,  foa  there  was  no  other 
king  to  land  at  that  time ;  and  he  said  be  bad 
the  Icing's  word  for  it.  I  suppose  he  cannot 
pretend  he  had  king  William's  word  fbr  it. 

Parkym.  I  hope,  to  talk  of  the  king's  land- 
ing is  no  treason ;  it  is  but  words :  If  I  tell  an 
idle  story  of  what  1  think  may  come  to  pass, 
sbalt  that  be  reckoned  treason  ?  Then  fbr  him 
to  say,  I  had  it  from  the  king's  own  mouth,  it 
is  impossible  to  be  true,  aud  is  no  overt-act» 
being  only  words,  and  cannot  be  reputed  trea- 
son. And  then  as  to  the  other  two  parts  of  the 
charge,  the  consultations  with  my  lord  of 
Ailesbury,  and  those  other  persons,  there  is 
but  one  witness ;  nobody  but  Porter ;  neither 
is  there  any  more  but  he  for  the  assassination ; 
his  evidence  is  but  a  single  proof,  and  there 
ought  to  be  two  positive  witnesses,  by  the  hiw, 
to  each  overt  act. 

L.  C.  J.  Holt.  No:  there  ought  to  be  two 
witnesses  to  each  species  of  treason,  that  is  all. 

Parkym.  There  ought  to  be  two  wit* 
nesses  to  both  these  plirts  of  the  treason. 

L.^C.  J.  Holt,  1  must  tell  you,  sir  William 
Parkyns,  if  any  person  does  design  and  con- 
trive that  the  realm  should  be  invaded,  or  the 
king  deposed,  and  another  set  upon  the  throne, 
that  conspiring  to  invade  the  realm,  or  depose 
the  king,  are  overt-acts  of  hitfb  treason,  within 
the  statute  of  25  Ed.  3,  and  the  same  species 
of  treason  as  designin|^  to  assassinate  him  is. 
It  is  compassing,  designing,  imagining  liis 
death  and  destruction.  Now  the  question  is, 
whether  there  is  not  another  witness,  besides 
capt.  Porter,  to  prove  another  overt-act  of  this 
design? 

Parkym.  I  don't  find  there  is;  for  all  the 
rest  is  only  discourse. 

L.  C.J.  HoU.  Yes,  for  what?  Do  you  think 
providing  arms  for  that  purpose  is  only  dis- 
course? 

Parkyns.  The  witnesses  do  not  say  for  what 
purpose  the  arms  were  bouglit. 

h.  C.J.Holt.  Nor  do  you  tell  us  of  any  other 
purpose. 

Parkym.  My  lord,  it  does  not  appear  when 
they  were  bought. 

L.  C.  J.  Holt.  Aye,  but  what  occasion  had 
you  for  such  a  quantitv  of  arms  ? 

Parkym.  My  lord,  I  did  not  buy  them,  afler 
aD.  '  I  found  theih.  If  I  bad  had  liberty  to 
have  sent  down  for  witnesses,  I  could  nave 
proved  that  these  arms  were  in  boxes  all  rusty 
in  my  house  when  I  first  came  to  it. 

L.  C.  J.  Holt.    Aye:  But  why  were  they 
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Imricd,  just  at  th^  time  when  the  Plot  was 
broke  out,  and  the  whole  design  discovered  ? 

Parhym.  I  cannot  tell,  my  lord,  how  to 
hdp  it,  if  they  will  make  an  ill  interpretation. 

L.  C.  J.  Holt.  What  interpretation  would 
y0a  have  Qs  make  ? 

Parkym,  My  lord,  it  is  very  easy  to  ima- 
gine, people  do  not  care  to  be  found  with  arms 
atsnchatine;  but,  however,  the  having  of 
arms  is  no  treason.  They  are  as  much  a  com- 
modity as  any  thing  else. 

Att.  Gen.  And  then  the  horse  coming  to 
town  jost  at  sncb  a  time,  and  the  saddles. 

Farkym.  1  have  not  bought  a  horse  this  two 
Tears,  and  I  travelled  in  na  other  manner  than 
I  used  to  do.  6o  the  groom  tells  ye,  I  used  to 
«oa«  to  town  with  three  or  four  horses  always. 
I  never  kept  less  than  six  or  seven  horses  this 
twenty  years ;  sometimes  a  great  many  more ; 
and  they  were  very  little  horses,  pads,  no  way 
fit  for  the  service  they  are  presumed  to  be  for. 

L.  C.  J.  Holt.  Have  you  any  thing  more  to 
•ay,  Sir? 

Farhfju.  I  hope,  my  lord,  as  to  the  assassi- 
nation I  am  dear :  Perha|)s  the  world  would 
imagine,  I  have  had  some  inclinations  to  king 
James's  scr^rice,  and  perhaps  they  may  not 
think  amiss ;  but  I  never  did  any  thing,  nor 
had  an  opportunity  to  do. 

L.  C.  J.  Holt.  Ood  be  thanked  you  had  no 
opportunity  ! 

Farkyni.  And  I  hope  my  life  shall  not  be 
\  taken  iiway  without  proof;  I  hope  it  will  be 
rather  thought,  that  every  one  should  be  taken 
to  be  innocent ;  and  it  would  better  please  the 
Jons',  that  I  should  be  acquitted,  than  to  let  me 
be  round  gwky  iipon  slight  grounds  and  ima- 
ginations, of  which  little  or  nothing  can  be 


L.C.  J.  Holt.  No  question  of  it:  It  will 
pleaae  the  king  and  every  body  else,  that  you 
should  belbuml  innocent. 

Farkffu.  Then  I  hope,  my  lord,  you  will 
not  strain  tlie  law  to  take  away  my  life ;  ac- 
oordittg  to  the  rule,  That  it  is  better  five  guilty 
men  SaoM  escape,  than  one  innocent  man 
maffw:  For  the  blood  a  of  man  may  lie  upou 
every  body,  if  it  be  causelessly  shed  ;  and  it  is 
yery  severe  to  strain  the  law  to  uke  away  any 
man's  life. 

L.  C.  J.  Holt.  Look  ye,  sir  William  Far- 
kyns,  i  must  tall  you,  you  naay  be  under  a 
very  great  mistake :  You  may  think  it  neoes> 
aary  to  have  two  witnesses  to  every  overt*act, 
but  that  is  not  so ;  lor  if  there  be  one  i»itoess 
to  one  overt-act,  and  another  witiMiS  to  ano- 
ther overt-act  of  the  same  speci^i^f  treason, 
that  is  all  that  the  la:w  requires. 

Farkyns.  Here  arQ  two  species  ^  tr^MpUi 
levying  war  is  one  species,  and  assassination  is 
another. 

Jj.  C.  J.. Holt.  Your  design  was,  originally, 
the  restoring  of  king  James,  and  in  order  to 
that  the  dethroning  of  king  William. 

Farkyw*  That  appears  but  by  one  witness, 
which  is  not  laoeonling  to  lavr,  whiah  m|uires 


L.  C.  J.  Hdt.  One  way  of  efleeting  your 
design  was  by  assassination,  the  other  by  inva- 
sion, or  by  force. 

Farkym.  Still,  my  lord,  here  is  the  a^me 
witness,  and  that  is  but  one. 

L.  C.  J.  Holt.  Yes,  there  are  two. 

Furkytu,  None  but  captain  Porter. 

L.  C.  J.  Holt.  What,  not  as  to  tbe  restoring 
o£  king  James,  which  tends  to  the  dethroning 
king  William  ? 

Farkyns.  In  what  particulars,  my  lord  ? 

L.  C.  J.  Holt,  Your  providing  arms,  and 
going  to  Leicestershire,  and  sending  Chamock 
on  that  errand  into  France,  /is  to  the  assassi- 
nation, indeed,  there  is  but  one  positive  witness, 
besides  other  circumstances,  which  have  tlieir 
weight ;  but  as  to  the  other,  you  said  tbe  king 
would  come* 

Farkyns.  It  was  my  opinion*  that's  all. 

L.  C.  J.  But  you  said  you  had  bis  word  for  it. 

Farkyns.  Does  not  that  answer  itself,  my 
lord  ?  Is  it  possible  it  should  be  true,  that  I 
who  was  in  England,  should  hare  tbe  word  of 
one  that  is  at  such  a  distance  beyond  sea  ? 

L.  C.  J.  And  then  your  buying  of  aaddles, 
ibr  what  purpose  were  tney  ? 

Farkyns.  My  lord,  does  he  say  it  was  in  or- 
der to  it  ?  I  am  sure  he  does  not,  and  1  hope  I 
shall  not  be  presumed  ont  of  my  life. 

L.  C.  J.  When  you  talked  of  the  king's 
landing,  and  said,  you  had  his  word  for  it;  you 
likewise  said,  your  troop  was  made  up  of  old 
soldiers,  beside  volunteers  that  had  been  of- 
ficers. 

Farkyns.  Still  there  is  nothing  done  ;  he 
does  not  say  there  was  one  man  raised. 

L.  C.  J.  And  your  going  into  Leiceatensbire 
upou  such  an  errand,  as  you  tpld  bios  you  went 
upon. 

Farkyns.  Well,  my  lord,  I  moat  leave  it  to 
your  lordship.  I  hope  yo«  will  consider  weU 
of  it. 

L.  C.  J.  We  must  do  that  which  is  right  be- 
tween the  king  and  bis  sMbjects. 

Farkyns.  And,  I  hope,  my  lord,  the  conver* 
sion  of  subjects  is  more  acceptable  than  the  de- 
struction of  them :  and  the  government  is  more 
concerned  to  save  the  innocent,  t^fm  to  stretch 
tlie  law  to  punish  the  guilty. 

L.C.J.  It  will  be  more  acceptable,  and» 
indeed,  the  king  and  kingdom  are  very  much 
cobcerned  in  this  matter,  and  at  ^is  time,  sir 
William ;  and  the  government  ought  to  take 
care  to  presefye  itself.  Have  you  any  more 
to  say,  Sir?  If  yon  have,  pray  speak  it. 

Farkyns.  I  have  no  more.  I  subocit  it  tn 
your  lordship ;  I  think  there  is  but  one  wit* 
ness,  and  all  the  other  is  but  coi\|ecture  and 
iK>nsense ;  and  one  witness  i^  not  sufl^ient^  hy 
the  law  of  England,  for  by  the  statute  tfaer« 
'must  he  two. 

L.  C.  /.   I  have  told  you  my  .opuuon. 

Fgrkyns.  Besides,  your  lonlsbip  has  knowr 
me  this  many  years,  and  you  know  that  m^ 
education  vi  as  not  to  war  apd  fighting,  but  thi 
gown  ;  and  your  lordship  knows  bow  pesice^ 
ablylbar^UvQd. 
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LC.J.  I  btie  known  yon  beretofere,  sir 
WiUiMii,  wUe  yon  kept  yonr  profession  and 
jowgown. 

Fttrhffu.  And  now  in  my  old  age,  my  lord, 
I  BIB  grown  hme,  and  have  lost  the  use  of  my 
buds  with  the  gout,  and  scarce  able  almost  to 
fo  00  DDT  feet  Therefore  it  cannot  in  reason 
(eihoogtit  probable,  that  I  sbonld  engage  in 
sicfaabaiDessas  this;  and  therefore  I  hope 
;m  wt)}  iaterpret  all  things  m  a  milder  sense, 
ID  fafoor  of  life,  rather  than  for  the  destraetion 
of  ii,  tod  the  niin  of  a  man's  fortune  and  fa- 

L  C.  J.  I  telt  you,  you  have  bad  my  opinion 
osceniiDg  the  number  of  witnesses.  .1  sup- 
pwsiy  lord  aod  brother  will  declare  theirs. 

L  C.  J.  7Ve6y.  My  lord  chief  jostice,  it 
Kcm,  dses  please  to  baTe  us  deliver  our  opi- 
ums ;  I  think  we  ought  to  be  rery  tender  io  a 
OS  of  blood :  I  think  the  life  of  sir  William 
h^km  is  at  stake,  and  we  ought  to  be  careful 
tbtt  be  have  no  wrong  done  him.  But  I  think 
i3  tbecsKi  of  treason,  especially  of  this  na- 
t»,  the  life  of  the  king,  and  the  liFes  of  all 
tite  ioMcent  people  of  the  kingdom  are  also  at 
stake;  and  we  must  be  indifferent  in  this  case, 
iad  by  tbe  grace  of  God  we  will  be  so.  The 
^Mtmi  that  sir  William  Parkyns  proposes,  is, 
Wbeiber  there  are  two  witnesses  upon  this 
cniescf,  to  this  matter  of  which  be  is  indict- 
<  «bich  is,  the  compassing  and  imagining 
the kiog't death?  one  witness,  at  least,  does 
pMUfdy  prove,  that  you  sir  William  Parkyns 
<^  sgree  to  the  dengn  of  assassinating  the 
^'iposoD,  and  pforoise  to  provide  and  oon- 
tiWBte  borses  and  arms  to  that  purpose.  Now 
oppose  this  is  proved  but  by  one  witness,  and 
Aeevidcoce  bad  gone  no  farther,  then  yonr 
<^cctkm  would  have  had  a  very  good  g^roond, 
<utthBoooM  not  be  a  legal  proof  of  treason  \ 
^  I  most  tell  you,  that  this  treason  of  oom- 
|«aiiig  sad  imagining  the  kii^s  death  may 
K  SMde  evident  by  other  overt-acts,  besides 
^of  ssnssiDation :  to  conspire  with  a  foreign 
pinee  to  invade  the  realm,  to  provide  arms,  to 
J^  vitb  ioraders,  and  to  make  an  insurrection 
t^assttbe  king,  theso  are  overt-acts  of  ima- 
pnag  die  kin^s  death.  For  it  cannot  be  sup- 
P^,  but  that  he  thst  would  have  an  invasion 
^  to  insarrection  against  the  king's  person, 
^  intend  the  destruction  of  the  king ;  ne  that 
^  M  take  away  all  his  defence,  which  he 
■ligbt  htve  by  the  assistance  of  his  subjects,  and 
btfebim  exposed  to  his  mortal  enemies,  cannot 
babe  iiresuoied  to  design  the  king's  ruin  and 
*»"l«.  Therefore,  sir  William,  such  things 
bna$  in  tbeir  nature  a  compslssing  and  imagin- 
iBf  ibe  king's  ilealh  ;  your  providii^  arms  and 
I  troop  an*  evidences  and  overt- acts  of  this 
^'^xon;  snd  to  will  your  going  up  and  down 
^  oecong  people  in  order  to  rise,  if  that  were 
Jwbuaness,  in  Leicestershire,  &c.  as  it  seems 
■)tbeeriileiieeitwas. 

P«rfcjnu.  But  that  is  not  said,  my  lord,  1 
'*^>  ^?  your  pardon  for  intemipUng  you ; 
ll'^nid.  that  I  met  them  to  rise,  by  no 
••"^wbslioefer;  and  therefore,  pray,  my 
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k»nl,  do  not  infbrce  it  beyond  what  the  evidenoa 
has  proved ;  he  said,  I  went  to  meet  my  friends : 
was  there  any  thing  said  it  was  in  order  to  a 
rising? 

L.  G.  J.  Treby,  I  think  you  mistake  yottr 
own  words,  as  yon  spoke  them  to  the  witness* 
if  I  did  take  them,  as  I  think  f  did,  right,  for 
they  were  several  times  repeated.  I  will  do 
you  no  ^vron^,  sir  William,  1  assure  you.  You 
went  into  Leicestershire,  and  you  say,  it  was 
to  meet  your  friends ;  the  witness  sa^^s,  it  was 
to  meet  the  king's  friends ;  by  the  king,  it  is 
very  plain,  you  meant  not  km^  William,  bot 
kintr  James ;  for  you  spoke  before  of  the  king's 
landing,  which  was  at  Christmas  last,  when 
every  body  knows  king  William  was  iii  Eng- 
land.   These  coupled  together 

Farkyns.  I  beg  your  pardon,  mj  lord ; 
those  two  things  are  not  both  to  be  jomed  to- 
gether; the  discourse  of  the  king's  landing 
was  .at  Christmas,  as  he  says ;  the  other  thing, 
my  journey  into  Leicestershire,  was  a  moutn 
alCerwards,  and  therefbrs  they  cannot  be  coupled 
together.  ' 

L.  C.  J.  Trebif.  The  coupling  of  them,  that 
I  meant,  wasonlv  to  shew  who  was  understood 
to  be  spoken  of  by  you,  when  you  named  the 
king ;  so  the  question  is.  Whether  yon  did  not 
mean  the  same  person  in  January  that  you 
ineant  in  December,  by  the  word  Icing,  espe- 
cially since,  as  a  discovery  you  had  made,  yon 
said  farther,  the  West  was  as  well  inclined  to 
the  king's  interest  as  the  North,  and  a  lord'# 
brother  was  concerned  in  it  ?  If  by  the  king 
you  had  mean^l  king  William ;  how  imper- 
tinent and  insensible  had  been  all  this  discourse, 
that  the  west  was  as  well  inclined  as  the  north, 
and  that  a  lord's  brother  was  concerned  in  it ; 
concerned  in  what  ?  In  being  inclined  (5  king 
William ;  to  what  purpose  could  that  be  said  ? 

Parkyns,  It  may  as  well  be  interpreted  that 
way  as  the  other. 

L.  C.  J.  Trf^y.  I  most  leave  that  to  tha 
jury.  And  I  confess,  if  there  was  not  some- 
what more  in  the  case,  yon  might  the  better 
aryne  upon  this  as  to  the  interpretation.  But 
laying  aside  the  consideration  of  your  riding 
into  Leicestershire,  &c.  here  is  this  providing* 
of  arms,  proved  by  four  or  five  witnesses,  turn 
the  serving  of  them  in  that  manner ;  an<i 
there  is  no  account  given  by  yon,  that  they 
were  provided  for  the  service  of  tMe  govern- 
ment, or  that  you  were  emp1o3red  so  to  do. 
Certainly  it  is  not  lawful  to  provide  arms,  es- 
pecially for  a  whole  troop,  as  for  anght  I  per- 
ceive here  was,  though  indeed  1  am  not 
skilful  enough  in  those  businesses,  to  kno^ 
how  many  inake  up  a  troop  ;  but  it  is  plain 
here  was  an  insurrection  intended,  when  the 
invasion  was  mide ;  and  that  is  an  evidence 
that  these  arms  were  to  be  employed  upon 
that  account,  for  no  other  use  was  to  be  made 
of  them,  nor  is  pretended.  If  you  had  found 
those  arms  in  your  boose,  as  you  say,  it  had 
been  your  duty  to  have  delivered  them  up,  or 
disposed  of  them  to  the  use  and  service  or  the 
govemoianti  whioh  sarvioa  too,  oonld  only  be 


irs] 


simxiAMm. 


Triti  ^Sr  WSUam  ParfytUf 


[" 


when  yoa  had  a  oommisiioD  from  the  gotcn- 
ment,  and  not  of  your  own  head.  Aoid  then, 
hestdes  all  this^  you  acknowledge  that  joa  had 
m  troop  of  old  soldien. 

Farkvm,  It  is  but  alidingly  that ;  for  be 
only  tells  vou,  that  a  troop  would  Im  oob« 
posed  of  old  soldiers. 

L.  C.  J .  Trtlnf.  How  can  that  be  ?  when  he 
■ays,  he  repeats  yomr  own  words.  My  troop 
consists  of  old  soldiers;  can  any  boJ(y  aay, 
that  bis  troop  consists  of  old  sokucrai  without 
having  a  troop  P 

Far1wn$,  Pray,  Mr.  Swee^  *P^  »  ^1  ^^ 
IS  at  stalce,  did  I  say  to  you,  it  did  consirt,  or 
it  was  to  consist  P  Hecoliect  yourself,  and  con- 
sider well  before  you  speak. 

£.  C.  J.  What  was  it  tbat  he  did  say  P  It 
did  coDsist,  or  it  would  consist  P 

Sw€€t,  He  said,  his  troqp  was  composed  all 
•f  old  soldiers. 

Fark^fru  But  does  it  appear  by  any  evi- 
dence, that  I  bad  a  troop  P  If  I  had,  who  were 
they  P  None  of  these  men  do  appear.  Does 
this  troop  consist  of  men  in  the  air  P  that  I 
should  list  men  tbat  are  all  in  nubibu^  and  not 
oneof  tbemto  be  known.  Suppose  I  should 
tell  him  a  lye,  or  make  some  brags,  is  this 
treasonP  Here  is  no  permn  proved  to  be  listed 
er  named. 

L,C.J.  But  anns  were  found  in  your  house 
for  a  troop. 

Parkyhi.  But  where  they  were  bought,  end 
when  tbey  were  bought,  and  made  ready,  it 
does  not  appear;  and  I  affirm  to  your  lord- 
ship, if  you  would  give  me  but  one  day's  time, 
I  would  prove,  tbat  they  were  at  my  house  in 
Warwickshire  when  I  first  came  down  thither, 
which  is  two  years  ago.  And  I  will  fully 
make  it  out  to  your  satisfaction,  or  I  will  be 
crucified  or  any  thing  m  the  world.  I  can 
prove  it  by  a  sreat  many  witnesses,  by  my 
friends,  and  all  the  servants  that  belonged  to 
me,  they  were  there  k>ng  before  this  dimune 
was  had  or  thought  of. 

Just.  Rokebjf,  If  your  lordship  expects  that 
1  should  deliver  my  opinion,  I  am  ready  to  do 
it.  As  to  this  matter  of  law  that  sir  William 
Parkyns  has  proposed,  he  says,  There  are  not 
two  witnesses  to  the  same  overt-act,  and  there- 
iore  no  evidence  ot  treason  ;  truly,  I  take  it, 
and  always  did,  that  the  law  is,  there  need  not 
be  two  witnesses  to  the  same  oveit-act  ^  but 
if  there  be  two  witnesses,  one  whereof  speaks 
to  one  overt-act,  and  another  to  another  overt- 
act  of  the  same  species  of  treason,  these  are 
two  witnesses  within  the  law.  Now,  I  think, 
there  are  two  overt-acts  in  the  iudictnientof  this 
treason.  The  treason  is  compassing  the  death, 
ef  the  king ;.  the  overt-acts  ate  first,  the  par- 
ticular design  of  the  assassination  upon  his 
person,  and  the  other  is,  the  bringing  in  of  a 
foreign  force,  and  preparing  hones  and  arms 
to  meet  tbat  foreign  force  here :  All  to  tfie 
same  mtent  and  purpose,  the  compassing  and 
hnagining  the  kill's  death.  Now,  besides 
Ihat  of  the  assassination^  there  are  a  great 
Mny  witncaies  that  prove  there  weit  pm» 


prepared ;  fbr  there  were  found  a  great  qnai 
tity,  when  tbey  opened  the  boxes;  whic 
boxes,  it  is  plain,  fat  himself  sent  down  to  Ha) 
wood's  boose :  For  though  Charnocfc  writ 
letter,  yet  it  was  by  hb  direction,  as  he  owne 
to  Haywood,  when  he  was  here  in  town.  An 
then  his  servant  fetched  them  away  from  tbi 
place,  and  this  I  take  to  be  another  ovext-ac 
and  proved  by  several  witnesses.  Sir  Williai 
Parkyns  speaks  of  his  being  a  gown -man 
but  I  do  not  know  what  a  gownman  hi 
to  do  with  such  a  quantity  of  arms. 
'  Par^^fUn  If  you  will  give  me  leave  to  sen 
for  seme  people,  I  will  demonstrate  it  as  cla 
as  the  sun,  tnat  they  were  in  the  house  tv 
years  ago,  when  I  came  first  thither. 

Just.  Rokeby,  There  were  preparations  tn 
years  ago,  it  appears,  fbr  the  destructions 
the  king  and  kinffdoro  ;  however,  the  men  thi 
were  accused  of  it,  bad  the  luck  to  escape  an 
be  acquitted. 

Parkym,  Bfy  lord,  I  hope  I  shall  not  be  ii 
terpreied  out  or  my  life,  I  desire  the  statui 
may  be  read. 

Just.  Pakehf.  What  statute  do  you  mean ! 

Parkym.  Ilie  25th  of  Ed.  3,  and  the  nei 
statute  too,*  let  them  botj^  be  read  lo  the  jar; 
that  they  may  consider  of  it. 

The  Statute  of  the  85th  of  Edw.  3.  was  r^ 

Parhfnf*  There  is  nothing  of  two  witness* 
there. 

X.  C.  /.  No ;  but  there  b  another  Statute  i 
the  5th  of  Edw.  6.  cap.  S.  that  may  be  mo! 
for  your  advantage  :  Will  you  have  that  read 

Parkyns,  Yes,  if  you  please ;  I  know  the] 
is  another  Statute  that  does  direct  it,  and  I  e; 
pected  to  have  found  it  in  this  Statute. 

CL  of  At,  This  is  an  act  made  in  the  5| 
and  6th  years  of  king  Edw.  6. 

The  Statute  was  read  to  these  word 
"  Unless  without  Trial  he  shall  confess  tl 
same.'* 

Parkyns,  There  is  enough. 

L,  C.  J.  You  have  heard  the  Statute  res 
would  you  infer  any  thing  from  it  P 

Parkyns.  I  infer  that  there  ought  to  be  tf 
witnesses,  and  here  is  but  one. 

L,  C.  J.  There  are  two  witnesses. 

Parkyns.  Not  direct  to  the  same  thing. 

X.  C.  /.  I  shall  leave  it  to  the  jury,  whedi 
this  evidence  dociji  not  prove  an  overt- act, 
demonstrate  a  design  against  the  king ;  if  tl 
design  be  to  depose  him,  and  that  is  manifest 
by  two  overt-acts,  undoubtedly  that  is  treas 
within  the  Sutute  of  25  of  Edw.  3. 

Parkyns,  That  I  agree,  hut  yet  there  mi 
be  two  witnesses  of  it. 

L.  C.  J.   Suppose  dethroning  the  king 
the  main  design  that  strikes  at  his  life,  and  v* 
resolve  it  shall  be  done  one  way  or  other.    O 

*  7  and  8  W.  3,  c.  4,  s.  5,  not  then,  as 
seems,  in  force,  but  if  it  were,  yet  it  does  i 
require  it,  but  only  that  there  must  be  two 
the  iame  treason.    HoR'i  Bq».  #dS. 


IITJ  fit  TBgfi  Treoitm. 

wifhj  MiHiinitkwiy  the  other  by  insiirrectioq ; 
ttvjrtuTiskni  and  joining  with  a  foreign  army. 

Ftrkynt,  My  ford,  1  conoeiTe  there  ought 
to  be  two  witnesses  for  each. 

L  C.J.  No,  00 :  for  that  rery  last  act  that  i« 
to  take  effect  io  a  few  days,  declares  it  is  snf- 
ficieiit,  if  there  be  one  to  one  orert  act,  and 
sMber  to  another ;  bat  still  it  must  be  of  the 
ne  bcsil  or  species  of  treason ;  and  de- 
poK'^g  the  king  and  assassinating  of  him,  and 
]n|)thog  to  raise  an  army  against  him,  or  to 
OQle  10  mrasion,  are  but  one  sort  of  treason. 

Fvkynt.  It  may  be  so,  if  they  were  overt- 
ids  of  one  sort  of  treason ;  but  rising  in  arms, 
adisMBDition  are  as  different  things  as  can 
be  is  the  world,  and  therefore  there  ought  to 
ketwo  witoeases  to  each  of  them. 

Jot  Eohky.  That  which  I  deUvered  as 
■jBpioioa  was,  that  one  witness  protring  one 
•vet-act,  and  another  witness  proving  an- 
(Nbff  overt-act  of  the  same  sort  of  treason,  are 
tvogood  witnesses,  according  as  the  law  re- 
fBn.  And  1  am  the  more  fully  confirmed  in 
tibytbedausethat  is  in  this  new  act  of  par- 
wttt,  made  lor  trials  in  cases  of  treason,  that 
im  shiil  not  be  cooTicted  of  treason,  but  by 
«d  vpoQ  the  oaths  and  testimony  of  two  law- 
Uvnoenes,  either  both  of  them  to  the  same 
rat-act,  or  one  of  them  to  one,  and  the  other 
«  then  to  another  overt-act  of  the 


^'^kt^^  Of  the  same  treason,  aye. 
J^  RiJeeby,  And  here  it  is  the  imagining 
ftedeath  of  the  king,  that  is  the  treason. 
^•rtjfii.  Then  you,  may  say  every  thing 
2^  so;  but  if  you  please  to  Jet.  the  whole 

I  a  jr.  You  shaU  have  it  read  if  you  will ; 
lit  tbii  is  all  that  is  in  it  concerning  this 
■^.  Now  a  design  to  depose  the  king, 
*neh  it  manifested  by  some  overt-act,  is  an 

V^^  to  pove  the.  design  of  the  death  of 

■1^ — 


■^•r^Srsi.  Then  it  must  be  manifert,  and  not 
gaterpfctatioa ;  and  aH  these  things  are  by 
•"pjjtation,  except  it  be  whatPOrter  sweara. 
£i  ^  ^^  overt-act  it  be  proved,  that 
^  wigned  hn  deposition,  that  is  an  overt- 
^  to  DTOTs  your  design  of  his  death. 
J\^^'  They  are  rery  different  thinspi, 
^thaad  depositions.  We  have  seen  a  kmg 
■^••H,  ind  yet  he  is  alive. 
^  C,  J.  Treiy,  I  am  sure  we  hare  seen  a 
^tgreed  to  be  assassinated,  and  yet,  Godlie 
*^  be  is  stilt  alive. 

.  ^  ^'  It  is  not  the  succeeding  in  the  de- 
gi  wt  the  design  itself  that  is  the  treason. 
^  toriwl  that  it  should  have  success  to  noake 

LC.j.rrdy.  But  whenever  people  will 
V*^  to^edier  to  bring  in  fbreign  forces,  or  to 


-  . Jis  against  the  king  that  is 

■2?*"'^>  ^"«  w  reckoned  an  overt-act  of 
^«HB  igiiost  his  life,  and  has  always  been 
2J5«  10  by  my  k»rd  chief  justice  Hales,  my 
Si^J"^"  Coke,  and  by  all  those  m^n 
^  wibM  reputed  the  most  tender  in  cases 
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of  this  nature :  For  any  act  that  expresses  an 
intent  of  dethroning  the  kuig,  by  means  of  an 
invasion  by  a  fora|g;n  force,  and  an  iosurrectioB 
against  the  king,  is  a  proper  proof  of  a  design 
of  his  destruction ;  and  if  not,  than  agreeing  to 
shoot  him  is  not  an  overt- act.  Men  may  say 
also,  that  there  need  he  actual  shooting  to 
make  out  the  overt*  act  in  that  case. 

Farkyni.  If  your  lordship  pleases  to  have 
the  act  read,  I  snail  submit  to  your  lordsliip's 
judgment. 

£.  C.  /.  Let  it  be  read. 

Farkym,  If  you  please  to  read  the  act,  the 
preambfeofit 

CL  ofAr.  This  is  an  act  made  in  the  7th 
year  or  our  sovereign  lord  the  king:  Is  that 
the  act  ?  It  is  an  act  for  regulating  of  trials  in 
cases  of  high  treason,  and  misprision  of  trea- 
son.   Is  that  the  act? 

Parkyng.  Yes,  tcs.    (The  act  was  read.) 

Just.  Bakeby,  I  believe  if  you  took  into  tb« 
great  case  in  parliament,  the  case  of  ray  lord 
Stafford,  you  will  find  it  was  declared  for  law, 
that  one  witness  to  one  overt- act,  and  another 
witness  toanother  overt-act  of  the  same  trea- 
son, they  were  two  witnesses  within  the  law, 
and  this  was  a  solemn  resolution  in^rliament 
in  the  House  of  Lords. 

Parkyns,  I  betiere  it  has  been  doqe ;  but 
here  is  a  beneficial  law  made,  which  if  my 
trial  had  bc«n  put  oflT  a  few  days,  I  shouM 
have  bad  the  benefit  of  it. 

£•  C,  J.  It  would  have  been  the  same 
thing  as  to  this  matter,  Ibr  this  act  declares 
the  very  same  thing,  as  to  the  two  witnesses. 

Pafkym.  And  then,  my  lord,  1  could  have 
had  witnesses  to  have  taken  off  a  great  part  of 
this  evidence,  and  the  law  comes  to  take  effect 
within  one  day,  and  it  turns  here  upon  thia 
matter  of  Sweet,  who  is  not  a  good  evidence : 
ibr  it  b  manifest  he  has  contradicted  himself 
and  it  is  manifest  he  has  sworn  what  oannot  be 
true. 

L,aj.  Wherein  P 

Parkyns.  That  I  should  say  the  klhg 
would  land  here,  for  I  had  his  woitl  for  it 

Just.  Rokeby,  You  might  have  his  word| 
and  not  delivered  by  bis  own  mouth ;  there 
are  other  ways  to  convey  a  man's  word,  be^ 
sides  speaking. 

Purkym.  But  then  we  do  not  call  it  his 
word,  that's  hearsay. 

Just.  Bakthv.  If  a  man  write  his  note  that 
he  win  do  sucn  a  thing,  we  may  very  well  say, 
we  have  his  word  for  it. 

L,  C.  J.  It  is  not  impossible  but  that  yoa 
might  speak  with  him. 

Parkynt,  It  is  impossible  I  should  speak 
from  hence  to  France. 

X.  C.  J,  You  might  have  been  over  with 
him  ;  I  believe  a  great  many  others  have,  and 
it  is  proved  Mr.  Charnock  went  over. 

Just.  Rokeby,  If  any  man  should  have  said 
at  the  latter  end  of  the  last  month,  I  believe 
that  there  was  an  assassination  intended  against 
the  king,  because  I  have  his  word  for  it,  mere*i 
ly  froni  readini^  his  speech  to  the  parli»niettl» 
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wherein  he  affirms  that  he  had  se? eral  proofs 
of  it,  that  bad  beeo  a  proper  expressioo,  though 
he  did  aut  bear  the  king  speak  it. 

ParkjfHs.  Yes,  if  he  had  the  speech  to  pro- 
duce. 

Just.  Rohefy.  Then  if  it  come  by  letter,  or 
message,  er  common  &me,  he  might  send 
you  word  by  particular  messenger. 

Farkynt,  Yes,  if  there  was  any  such  ac^<- 
thoritv  as  that  it  were  true.  But  he  has  ma- 
nifestly contradicted  himself,  and  captain 
Porter  swears  for  his  own  life,  and  1  must 
leave  it  to  you,  whether  they  are  to  be  believed. 

Just  Rokeby,  Captain  Porter's  testimony 
)ias  been  sufficiently  confirmed  by  the  ac- 
knowledgment of  dying  persons. 

X.  C.  J.  Well,  ha?e  you  any  more  to  say, 
sir  William  Parkyns  ? 

Parkins.  No,  my  lord,  I  submit  it  to  your 
lordship's  direction. 

X.  C.  J.  Then  what  say  you  to  it,  Mr. 
Attorney,  or  Mr.  Solicitor  P 

Sol.  Gen.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury,  I  am  of  counsel 
for  the  king  in  this  matter,  and  it  is  my  turn  to 
sum  up  the  evidence  against  the  prisoner  at 
the  bar ;  be  stands  indicted  for  compassing  the 
death  of  the  kin^,  for  designing  to  depose  the 
king,  for  promoting  a  foreign  invasion,  for  in- 
tending an  insurrection  here  at  home,  and  for 
aiding  and  abetting  the  king's  enemies,  and 
for  doing  what  he  could  to  procure  the  sub- 
jection of  his  own  country  to  foreigners  and 
strangers. 

Gentlemen,  some  of  these  crimes  ran  into 
one  another ;  designing  the  death  of  the  king 
by  assassiiiatiot),  and  designing  to  depose  the 
king,  amount  to  one  and  the  same  thing 
with  compassing  and  imagining  the  death  of 
the  king. 

My  lords  the  judges  have  given  you  their 
opinion  in  that  point  of  law,  and  I  think  it  is 
ajrreeable  to  all  the  resolutions  that  have  been 
since  the  makingofthe  statute  of  S5  of£dvv.  3. 
1  think  that  it  has  been  explained  so  in  the  time 
of  Richard  the  9d ;  but  this  I  ^m  sure  of,  that 
it  was  so  resolved  in  the  time  of  Harry  the 
4tb,  when  there  was  a  design  to  set  up  Richard 
the  second  agiiin,  and  it  was  adjudgeil  to  b^ 
high- treason  in  compassing  and  imagining  the 
death  of  the  kiog.  For  deposing  the  Lug, 
is  destroying  him  in  his  politic  capacity,  as 
much  as  assassination  and  murdering  of  him 
M  destroying  him  in  his  natural  capacity; 
and  the  conspirators  in  such  cases  know  what 
the  great  end  is  they  aim  at,  to  subvert  the 
government  as  it  isesublisbedby  law,  whereby 
Averv  man  enjoys  bis  own  property,  and  the 
fteedom  of  hu  person,  and  those  that  will  be 
^uiet  may  have  their  liberty  and  property  pre- 
served entire  to  them  ;  but  some  pefiple  are  so 
▼ery  impatient  of  submitting  to  tbe  law,  that 
they  cannot  be  content  to  be  in  servitude  them- 
selves, but  they  must  needs  do  all  they  can  to 
bring  it  upon  their  fellow  subjects.  And  it 
were  rery  well  if  that  those  who  were  in  love 
with  aUvery,  would  but  go  to  some  other 


places,  where  they  may  have  enough  of  it 
and  not  bring  it  upon  those  who  are  so  little  de- 
siroos  of  such  a  thing,  as  we  are,  and  I  hop4 
always  shall  be. 

Gentlemen,  to  prove  sir  William  Parkyn 
Guilty  of  this  treason,  whereof  he  stands  in< 
dieted,  we  have  produced  nrveral  witnesses 
and  first  there  is  Mr.  Porter,  and  he  tells  yoc 
sir  William  Parkyns  told  him  be  had  seen  i 
commission  from  king  James,  written  witl: 
his  own  hand,  for  making  war  against  tbe  per- 
son of  king  William. 

Parkyns.  Sir,  I  beg  your  pardon,  for  inter 
ropting  you,  but  there  was  not  one  word  o 
that  said ;  here  is  Mr.  Porter,  pray  ask  iiim 
if  ever  I  saw  a  commission  from  king  James 

X.  C.  J.  Porter  did  say  so,  if  1  remembei 
any  thing  Porter  said ;  you  told  him  you  ha« 
read  the  commission,  and  it  was  written  witl 
his  own  hand. 

Parkyns.  All  that  I  heard  of  it  was,  tha 
when  I  was  desired  to  make  one  in  the  as- 
sassination, I  refused  it  because  I  said  1  wai 
busy  about  tbe  matter  of  my  regiment. 

Alt.  Gen.  Pray  call  Porter  again.  (Capt 
Porter  came  in.) 

Sol,  Gen.  Pray,  capt.  Porter,  will  you  ^x'^u 
the  court  and  the  jury  an  account  \0.ii  voi 
heard  sir  William  Parkyns  say  about  i'  c  com* 
mission  that  came  from  king  James  .'' 

Porter.  1  asked  Mr.  Charnock  u  b  \  I  mi^hi 
not  see  the  commission,  and  he  t<M<<  uit:  b< 
had  never  seen  it  hiniselt',  but  sir  \\  iiii  •m  Par 
kyns  had.  1  did  ask  sir  Williaui  Paikvns 
whether  he  bad  seen  it,  and  be  toid  me  be  di< 
see  it,  and  read  it,  and  it  was  to  iaii»e  wai 
against  the  person  of  the  prince  of  0\  ang-e. 

Ait.  Gen.  Whose  hand  was  it  iu  did  lit*  say  ] 

Porfer.  It  was  written  with  king  Jaines'i 
own  hand. 

Parkyns.  This  was  my  mistake,  I  though 
he  had  said  I  told  him  I  bad  a  commission  loi 
a  regiment. 

Mr.  Montague.  Did  he  give  any  reason,  wbi 
it  was  written  with  king  James's  own  hand  ? 

Porter.  We  used  to  say  amongst  ourselves 
it  was,  because  he  would  not  trust  any  of  hi 
ministers  with  it. 

Sol.  Gen.  I  would  not  do  sir  William  Par 
kyns  any  wrong,  but  only  sum  up  what  is  ma 
terial  in  the  evidence  given  against  him.  I  re 
member  very  well  Mr.  Porter  said,  Mr.  Char 
mick  told  bira  sir  William  Parkyns  bad  seei 
the  cominissioD,  but  I  would  not  offer  that  a 
evidence  against  the  prisoner  what  anothe 
told  him,  but  be  says  besides  that  sir  Williao 
Parkyns  told  him  himself,  thatlie  had  seen  it 
and  that  it  was  written  with  king  James's  owi 
hand.  He  says  that  they  had  several  meet 
ings  together,  sir  William  Parkyns,  and  '• 
great  many  others  ;  and  he  names  the  places 
the  Nag's- head  in  Covent- Garden,  the  Sui 
Tavern  in  tbe  Strand,  and  the  Glob^  tavern  i 
Hatton-Garden ;  he  tells  you  particularly  tha 
it  was  agreed  that  King  (who  was  executed] 
and  Knightley,  and  himself,  should  go  an 
view  a  place  that  should  b6  proper  lor  the  ai 
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ud  to  give  a  report  to  the  prisoner, 

ttd  the  rert  of  tM  cooflpirators,  what  they 
iko^  the  moat  proper  place;  and  that 
aoconliBgljr  they  did  new  the  place,  and  came 
home  at  oight,  and  met  the  company,  whereof 
•ir  William  Parky  no  was  one  ;  and  they  ga?e 
•a  aceoGot  bow  the  place  was  Tiewed,  and 
wbtcb  was  thought  moat  proper,  and  then  all 
the  ONDMiiy  agreed  to  it.  He  says  indeed, 
tliat«r  William  Parkyns  was  not  one  that  was 
to  execute  it  in  his  own  person,  but  one  8cuda- 
Biore  was  to  be  the  man  employed  by  him  ; 
aad  be  did  say  it  was  a  thing  that  was  very 
'  to  be  done,  and  would  facilitate  the 
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intrudoctionof  king  James,  and  the  bringing 
luB  back  again  :  And  there  is  likewise  tfa» 
eoocfiniog  etidence  of  Mr.  Porter's  with 
vkat  1  shall  obserre  by  and  by,  that  sir  Wit- 
fitm  Parkyns  was  to  procure  6ve  horses,  three 
vbereof  he  was  to  mount  himself,  and  two  he 
WIS  to  lend  captain  Porter  to  mount;  and  if 
there  were  further  occasion  he  could  procure 
■ore  from  Mr.  Lewis,  gentleman  of  the 
kone  to  my  lord  Feversham ;  and  accordingly 
ve  bave  produced  to  you  two  witoesses,  Free- 
■ao  aodTurton,  the  one  a  tapster,  the  other  an 
bonier  that  lived  at  the  George-inn  in  Holboni, 
vbo  give  you  an  account  that  upon  Friday 
More  ihe  first  day  that  was  designed  for  the 
assassioation,  tliere  did  come  three  horses  to 
iBwa^  for  sir  William  parkyns  ;  but  it  being 
pat  off  upon  the  disappointment,  they  were 
Kot  out  of  town  agam.  Upon  the  Friday 
afterwards,  the  day  l^fore  the  iliscovery,  then 
tbere  were  four  horses  brought  to  town,  and  a 
5ib  was  of  Mr.  Lewis,  which  was  a  roan 
gcbfiog. 

Parkmu.  Pray,  Sir,  will  you  please  to  ob- 
•trf  e  what  sort  of  horses  they  were  :  and  par- 
ticolariy  the  height  of  them,  that  it  may  be 
bown  how  fit  they  were  for  this  business. 

SaL  Gen,  1  will  do  you  no  wrong,  sir  Wil- 
buD,  if  1  can  help  it  The  Jury  have  heard 
tie  evidence;  and  by  and  by  they  will  hear  my 
lord's  directions :  hut  they  do  say  there  were 
fborbrmight  to  town,  and  a  fifih  was  sent,  a  roan 

eig ;  first,  the  witness  said  the  horse  came 
Montague- house,  but  then  presently  he 
^collected  himself,  and  acknowledged  the  mis- 
tdie  ;  and  afterwards  said  it  was  mm  Somer- 
Mt-hoose.  So  there  were  the  five  horses,  three 
vbereof  Mr  William  Parkyns  was  to  mount, 
ud  8  capuin  Porter,  as  he  himself  says ;  and 
ibex  facts  1  instance  in,  as  making  a  concur- 
lin^  evidence,  and  very  near  to  two  witnesses 
to  prove  this  part  of  the  conspiracy. 

Tbeo,  gentlemen,  captain  Porter  goes  fur- 
IW,  and  says,  that  he  had  heard  (but  sir  Wil- 
binParityns  did  not  tell  him  so  himselO  that 
■vWiniam  Parkyns  had  a  commission  to  raise 
*  ngiment  of  horse,  and  was  preparing  so  to 
<lo,  against  the  time  of  the  invasion,  to  join 
ydi  tbe  forces  that  were  to  come  from  abroad. 
Tooonfirm  which,  we  have  called  Mr.  Sweet 
lofivejoo  an  account  that  he  had  beeaac- 
^intcd  with  sir  William  Parkyns  for  three 
Tcniiaodthal  hf  bad  ofteB  talked  with  him 


I 


abont  tho  king,  that  is,  his  present  majesty, 
whom  he  calM  the  prince  of  Orange,  and  the 
little  gentleman ;  and  about  king  James,  whom 
he  used  to  call  always  king  ;  and  he  said  the 
king  was  to  land  very  speedily,  and  that  he 
had  a  troop  which  consisted  of  old  soldiers,  and 
that  there  were  several  volunteers  that  were 
officers  ;  he  said  he  was  to  take  a  journey  into 
Leicestershire,  and  accordingly  he  went ;  and 
when  he  returned  back  again  he  said,  the 
west  and  {he  north  were  very  well  inclined  to 
the  kinp^'s  interest,  or  to  that  purpose.  And  to 
strengthen  his  evidence  we  prove,  that  he  did 
go  accordingly  into  Leicestershire,  and  we 
prove  it  by  his  servant  that  went  with  him, 
where  he  met  with  several  personsi  particularly 
one  Yarborough,  and  a  parson ;  what  thev 
did  transact  the  servant  cannot  prove,  but  he  la 
a  concurring  witness  to  prove,  that  he  went 
into  Leicestershire  ;  and  we  have  all  the  rea* 
'son  in  the  world  to  believe  that  he  went  on  that 
errand  that  he  spoke  of  before,  that  is,  to  meet 
the  king's  friends,  as  he  called  king  James. 
And  then  there  is  a  further  concurring  evidence, 
his  having  a  regiment,  or  a  troop,  it  is  not  ma- 
terial, whether  it  be  one  or  the  otner ;  and  that 
is  the  matter  of  the  arms,  4  doten  of  swords, 
32  carbines,  35  cases  of  pistols,  that  were  hid 
in  the  garden  of  his  house :  And  these  arms 
we  have  traced  further,  he  sent  them  from  his 
house  to  Haywood's  hoUse ;  there  he  thought 
they  would  not  lie  safe,  and  therefore  sir  Vvil- 
liam  Parkyns  sends  for  them  privately;  they 
were  to  come  away  at  night,  and  be  brought 
back  to  his  house,  and  they  were  accordingly 
brought  back  in  the  night  to  his  bouse,  and  there 
they  were  buried ;  and  the  same  person  saw  them 
taken  up  aflerwards,  which  brought  them  to 
sir  William  Parkyns's  house,  and  proves  they 
were  the  same  boxes  that  were  buried,  and 
which  upon  otiening  proved  to  be  these  arms, 
that  were  first  sent  to  Haywooil's  and  after- 
wards brought  back  to  his  own  house. 

So  that  this,  gentlemen,  is  a  concurring  evi- 
dence both  to  what  Sweet  savs,  and  to  what 
Porter  says;  and  those  are  the  two  witnesses 
to  this  part  of  the  treason,  that  there  was  a  pro- 
vision of  arms  and  men  for  this  purpose,  which 
he  said  he  had  a  commission  for. 

Now,  gentlemen,  against  all  this  he  makes 
but  a  very  small  objection. 

As  to  the  matter  of  two  witnesses  to  every 
overt- act,  that  has  been  over- ruled  by  the 
court ;  and  as  to  the  arms,  he  says  he  found 
them  at  his  house  when  he  first  came  to  it ; 
and  then  they  %vere  old  rusty  arms,  but  of  this 
he  gives  you  no  manner  of  evidence.  But  if 
they  were  there  wlieu  he  came  to  ^e  hoase» 
how  came  he  at  this  time  of  day  to  hide  them, 
and  secrete  them  ?  Why  might  they  not  be  as 

Cublic  now  as  they  were  before  be  came,  which 
e  has  had  time  enough  to  prepare  to  prove 
since  tbe  finding  of  them  f  And  he  does  not 
give  you  so  much  as  any  colourable  reason 
why  he  so  secreted  them.  And  therefore  it  is 
a  most  just  and  violent  suspicion,  that  they 
were  for  the  purposes  that  the  witnesN*  haye 
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giTen  jroa  aa  aeeoimt  <»(;  and  yoa  haTaraasm 
to  befaere  thay  were  pronded  for  to  ann  that 
onmber  of  men,  which  he  was  to  raise  to  assist 
the  French  when  they  came  to  land  here.  So 
ibat  if  you  believe  what  the  witccssea  hare 
awora.  you  cannot  say  but  that  h^  is  guilty  of 
the  treason  cbarg;«d  upon  him ;  and  we  doubt 
notyouUl  find  him  so. 

Mr.  Cowper.  May  it  pleasf  your  lordship^ 
and  you  gentlemen  of  the  jury ;  I  am  of  the 
aame  side  of  counsel  for  the  king.  Sir  William 
Parkvns  has  given  us  a  good  caution,  which 
I  shau  take  care  to  obserre :  and  that  is,  not  to 
atrain  either  fact,  or  law,  lo  his  prejudice.  But, 
m^  tord,  when  such  a  matter  as  this,  a  crime 
ofthis  nature,  is  so  far  proved  against  the  pri- 
soner at  the  bar,  that  nobody  can  in  his  private 
judgment  reasonably  acquit  liim ;  then  I  think 
it  a  good  piece  of  service  to  the  public  to  make 
the  matter  so  plain,  that  it  may  be  put  beyond 
all  manner  of  doubt,  both  for  the  ^ase  or  the 
jurors,  and  for  the  satisfaction  of  all  others  that 
hear  this  trial. 

My  lord,  sir  William  Parkyns  has  truly  di- 
▼ideu  his  indictment  into  two  parts,  the  one 
that  accuses  l^m  of  being  concerned  in  the  as- 
sassination, and  the  other  that  accuses  him  of 
being  concerned  in  inviting  the  French  into  the 
kingdom,  and  engaging  to  meet  them  with  an 
armed  force. 

My  lord,  as  to  the  first  part,  I  must  do  air 
William  Parkyns  that  right,  that  there  is  but 
one  positive  evidence  as  to  the  assassination ; 
but  that  evidence  tolls  ye  he  agreed  to  it  at  se- 
Teral  meetings ;  nay,  that  he  was  one  who  said 
it  was  necessary  to  be  done,  in  order  to  the 
other  design  he  was  engaged  in,  the  &cilitatiog 
the  landing  of  the  French,  and  Idng  James  his 
descent  and  restoration.  There  is,  1  say,  in- 
deed, but  one  witoess  of  that  matter,  but  the 
evidence  of  that  one  witoess  is  confirmed  bv 
many  concurring  circumstances;  by  his  send- 
ing for  horses  to  town  the  day  beibre  the  firat 
Saturday,  when  this  execrable  treason  was  to 
have  been  executed ;  by  sending  them  out  of 
town  affain  that  day  upon  the  disappointment ; 
by  sending  for  them  again  the  Friday  before 
the  secondSaturday  that  the  king  was  to  have 
been  assassinated ;  by  his  having  more  horses 
than  were  usual  with  him  that  day ;  by  his 
taking  care  then  of  three  horsca  lAiat  were  none 
of  his  owBy  and  one  of  them  brought  very 
auspiciously  from  Somerset- house;  and  that 
all  these  eight  horses  should  be  immediately 
hurried  and  carried  away  upon  the  disappoint* 
ment  the  second  Saturday,  and  nothinfl;  ever 
heard  of  them  aflerwards.  I  say  one  of  them 
vas  brought  very  suspiciously ;  for,  my  lord, 
yon  observe  it  came  from  Somerset- bouse,  and 
waa  sent  by  Lewis  according  to  the  prisoner's 
promise  to  captain  Porter,  which  Lewis,  it  is 
apparent  by  all  the  witnesses  of  this  matter, 
was  privy  to  this  design. 

My  lord,  there  is  another  circumstance  be- 
pidea  thia,  which,  1  think,  has  not  been  ob- 
aarved;  and  that  Ib^  hia  sending  for  Sweet  up 
t»  town  before  tlie  second  tiow  that  the  king 


#a8  to  havQ  been  assaaainated;  be  came  op 
indeed  before  both  the  times:  the  first  time  he 
was  told  by  the  prisoner,  he  had  once  designed 
to  have  used  him  in  a  business ;  but  upon  se- 
cond thougbts  he  had  compassion  for  his  fk- 
mtly.  And  when  he  came  tne  second  time,  he 
was  first  asked  what  condition  he  had  left  his 
family  in,  whether  he  had  provided  them 
money.  He  said.  No ;  and  there  upon  he  waa 
chid :  and  the  prisoner  said,  he  might  then  aa 
well  have  steid  at  home.  All  these  circum- 
stances, besides  the  one  positive  evidence,  sa- 
vour strongly  of  his  having  a  great  hand  in  tho 
design  of  assassinating  the  king. 

But  then^  my  lord,  as  to  the  other  paK ;  hla 
inviting  the  French,  and  preparing  to  meet 
them,  that  is  positively  proved  by  two  wit- 
nteeih  Captain  Porter  tells  you,  that  the  pri- 
soner was  at  the  two  meetings  in  Leaden  hall- 
street,  and  St.  James's- street,  where  it  was  ex- 
pressly resolved  by  all  that  were  present,  and 
the  prisotier  among  the  rest,  to  send  Cbamock 
over  to  invite  the  French  to  invade  this  king- 
dom, and  to  promise  to  meet  king  James  at  hia 
landing  with  two  thousand  horse.  He  swears. 
That  sir  William  Parkyna  di4  particularly 
agree  to  what  was  resolved  upon  at  both  the 
consults.  And  Sweet  telb  you,  that  he  had 
prepared  for  the  same  design ;  for  that  sir 
William  Parkvns  told  him  the  king  would 
land,  he  had  bis  word  fw  it;  and  he  himself 
had  a  troop  of  old  soldiersw    *  My  troop  does 

*  conaiit'  (ne  spoke  it  in  the  present  tense ;  for 
it  being  a  doubt,  sir  William  Parkyns  did  him- 
self that  right  as  to  examine  the  witoesa  again, 
and  he  repeated  it  as  his  words)  <  My  troop 

*  consists  of  old  soldiers,  or  b  composed  of  old 

*  soldiers ;'  and  be  was  to  have  aeveral  volun- 
teera  that  had  been  officera. 

My  lord,  these  two  positive  witoessea  art 
evidence  that  goes  to  the  same  apecies  of  trea- 
son, nay,  to  the  same  design,  the  raising  a  re- 
bellion, and  the  deposing  the  king,  Hhich  ia 
killing  him  in  his  politic  capacity  1 1  say,  theao 
two  go  home  to  the  same  design. 

And,  my  lord,  this  evidence  upon  this  branch 
of  the  indictment,  ia  corroborated  top  by  very 
strong  circumstancea.  There  is  a  journey  to 
Leicester,  which  Sweet  speaks  of,  that  sir  Wm. 
Parkyns  told  him  he  would  undertake:  this 
journey  it  improved  by  his  servante  that  ha  did 
underUke :  that  he  met  there  with  several  per^ 
sons,  and  came  back  and  made  his  report  to 
Sweet  of  the  success  of  his  journey,  and  hoir 
well  disposed  the  king4  friends  were,  by  which 
name  he  always  meant  king  Jamea ;  lor  when 
he  spoke  of  our  present  kiog[,  he  called  him  the 
Little  Gentleman,  or  sometimes  king  William^ 
^nd  sometimes,  aa  the  witness  at  last  saul  poai- 
tively,  the  prince  of  Orange:  but  when  ho 
spoke  of  the  king,  without  any  thing  else,  ho 
alwaya  meant  king  James;  and  beiides,  ho 
spoke  of  a  king  that  was  beyond  sea  at  CbriaU 
maa  last,  which  could  not  be  king  William, 
who  waa  then,  and  had  been  in  England  so  long 
befbre. 

M;y  told,  the  priaonar  in  Uaddeooa  8ay%  thai 
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this  senraBt  of  bis  that  went  with  him  into 
Ldoestershire,  liad  been  formerly  Charnock's 
aenrant,  and  was  sent  by  Charnock  with  the 
meang^  to  KensiDgtoD,  and  not  by  him.  Yet 
I  most  obserre,  that  the  eyidence  swore  posi- 
tiTely  he  was  sent  by  sir  William  Parkyns,  his 
master,  and  brong^ht  the  note  in  the  almanack 
back  to  the  person  to  whom  he  was  directed  to 
carry  it,  who  lodged  at  the  confectioaer's  house; 
and  when  he  ha^so  done,  that  the  person  that 
lodged  at  the  confectioner's  did  not  remit  him 
to  Charnock,  but  to  his  master  sir  William  Par- 
kyns,  with  a  messaee  that  he  would  be  at  home, 
and  stay  there  ready,  whenever  he  should  have 
occasion  for  him  :  and  this  was  upon  the  very 
Saturday  the  king  was  to  have  been  assassi- 
Bated. 

My  lord,  sir  William  Parkyns  has  com- 

Elained,  that  if  he  coald  have  had  his  evidence 
ere  he  could  have  proved  the  arms  had  been 
two  years  in  his  house,  and  that  he  found  them 
there  when  he  came  thither  first.    If  we  should 
admit  that  matter,  we  might  confess,  and  avoid 
it ;  for  it  is  apparent  that  these  aTms  were  on 
this  occasion  put  up  in  a  suspicious  manner 
in  boxes,  aiid  sent  to  Haywood's  (who  is  a 
suspicious  person,  by  reason  of  bis  relation  to 
Charnock,  upon  whose  letter  and  recommenda- 
tion they  were  received),  and  concealed  till  the 
plot  was  disappointed ;    and  then  they  were 
carried  away  from  that  place,  and  buried  in  sir 
Wflliam  Parkyos^s   own  garden.    This  was 
just   after    the   breaking   out    of  the    plot; 
and  they  were  buried  for  the    better  securing 
them    as    choice  goods.    And    whereas   the 
prisoner    says   they    were    old    and    rusty 
wbeu   he  found  them,  it  now  appears  they 
were  clean  and  new-furbished  arms,  and  the 
bills  were  off  the  swords,  and  packed  together. 
My  lord,  he  has  recourse  to  another  argu- 
meet  in  the  last  place,  the  most  moving,  I  must 
coafess,  of  all,  and  that  is  the  argument  of 
pity  ;   he  has  spoke  of  his  education  in  the 
profession  pf  the  gown,  of  his  infirmities,  his 
ii(e,  and  his  family.    Arguments  of  pity  I  am 
Yery  unfit  to  give  an  answer  to,  and  should  be 
Very  unwilling  to  extinguish  any  motions  of  ft ; 
but  this  1  must  observe,  even  by  way  of  answer 
to  that  argument,  that  the  time  was  when  he 
ihould  have  pitied  himself,  and  not  engaged  in 
tuch  an  abominable  anil  merciless  a  design ; 
that  he  should  have  had  pity  upon  his  country, 
^liicb  he  plotted  to  bring  UQuer  the  greatest 
Qoafusion  and  desolation  ;  that  he  should  have 
hkd   pity  upon  the  best   of  kings    and  the 
best  of  men  ;    but  then  there  was  no  pity, 
vrben  they  thought  they  had  laid  their  designs 
10  that  they  had  him  in  their  power,  but  they 
resolved  Inrbarously  to  murder  him,  and  per- 
listed  in  the  resolution  of  assassinating  nim 
after  tbev  were  once  disappointed;    that  it 
seems,  did  not  discourage  them,  but  they  under- 
took it  a  sec^pnd  time,  and  it  does  not  appear 
thai  they  ever  had  any  remorse  at  last  for  it ; 
bat  the  ph>t  broke  out,  and  so  their  d^gti  was 
DriMtrated. 
ily  \m^  this  iK  th*  sum,  I  think,  of  his 


defence;  I  have,  as  well  as  1  was  able,  gin& 
an  answer  to  die  objections  made  to  it,  and  t 
must  DOW  leave  it  with  yon,  |[entJemen  of  ibm 
jary :  and  though  these  consideratiDiis  that  | . 
have  mentioDed  may  not  quite  remove  all  com- 
passion, yet  they  may  serve  to  eonilrm  yon  in 
a  resolution  of  doiojg^  the  kine,  and  kingdom^ 
and  yourselves  justice ;  and  mat  ij  all  we  ask 
of  vou. 

L,  C,  J.  Gentlemen  of  the  jniy,  sir  William 
Parkyns  is  indicted  of  high-treason,  for  design- 
ing, imligining,  and  compassing  Uie  d^ath  off 
the  present  king.  There  have  been  several 
witnesses  produced  that  have  ghren  evidence 
upon  this  indictment ;  the  first  of  them  is  Mr. 
Porter,  who  has  been  a  witness  heretofora 
against  several  upon  the  like  occasion ';  and 
he  gives  you  this  account,  that  about  the  latter 
end  of  Olay,  or  the  beginning  of  June  last, 
there  was  a  meeting  of  divers  persons  at  the 
Old  King's-head  tavern  in  Leadenhall-street,  io 
the  city,  where  they  dined  together ;  and  there 
was  sir  William  Parkyns,  captain  Porter  him- 
self, sir  John  Fenwick,  sir  John  .Fi-eind,  and 
divers  others  that  he  has  mentioned  to  you.  At 
that  meeting  they  did  consult  together,  which 
way  the  late  aing  James  might  be  restored,  and  it 
was  thought  very  necessary  that  there  should 
be  a  French  force  sent  over  hither  to  join  with 
others  for  his  restoration.  And  tbey  did  among 
themselves  agree  and  determine,  what  number 
of  forces  might  be  convenient  for  that  purpose ; 
they  did  propose  10,000;  8,000  foot,  ],000 
horse,  and  1,000  dragoons ;  and  that  a  message 
should  be  sent  over  to  king  James,  to  persuade 
him  to  solicit  the  French  king  to  furnish  him 
with  such  a  number  of  men,  to  be  sent  over 
into  England.  Mr.  Charnock,  that  was  then 
in  the  company,  was  the  person  agreed  upon 
among  them  to  be  the  messenger  to  be  sent 
upon  this  errand ;  which  employment  he  did 
undertake,  upon  their  promise,  that  they  would 
raise  among  themselves  2,000  horse  for  to  meet 
the  late  king  at  his  landing. 

This  being  at  that  time  determined,  and  Mr. 
Charnock  having  accepted  this  employment,  he 
did  make  preparation  to  go  upon  this  errand.  In 
some  time  after  (a  week  or  a  formight,  or  there- 
abouts) there  was  another  meeting,  at  which 
were  several  of  the  same  persons  that  were 
present  at  the  former,  and  among  them  sir 
William  Parkyns  was  one:  and  this  meeting 
was  at  one  Mrs.  Mountjoy's,  that  keeps  a 
tavern  in  St.  James's-street,  where  they  did 
discourse  of  what  they  had  formerly  agreed 
upon,  and  did  again  consider,  whether  they 
should  proceed  to  send  Mr.  Charnock  with  that 
message  ;  to  which  they  at  1  agreed,  that  Mr. 
Charnock  should  go,  and  he  accordingly  went : 
and  captain  Porter  met  him  about  fire  or  six 
\Veeks  after  the  meeting  at  Mrs.  Moun^oy's; 
and  Charnock  told  him  he  had  been  with  the 
several  persons  who  had  sent  him,  and  had  ac- 
quainted them  with  the  answer  of  king  James ; 
which  was,  that  at  that  juncture  of  time  the 
French  king  bad  such  occasion  for  his  forces, 
that  he  eoiud  not  apart  theon,^  fcrnUi  him 
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with  80  many  to  come  over  here.  This  it  the 
firat  matter  that  Porter  gires  you  an  account 
of. 

But  then  captaiu  Porter  tells  vou  farther, 
how  the  desi^  of  assassinating  the  king  was 
•et  on  foot  about  the  latter  end  of  January,  or 
the  be^uning  of  February  last;  about  which 
time  sir  George  Barcley  was  sent  orer  with  a 
commission  from  the  late  king  James ;  which 
seems  to  have  gif  en  great  encouragement  to 
that  party  of  men  :  For  sir  George  Barcley, 
captain  Porter,  and  sir  William  Parkyns, 
with  divers  others,  had  several  meetings  at  the 
Globe  tavern  in  Hatton-Garden,  the  Nag's- 
Head  tavern  in  Covent-Garden,  the  Sun 
tavern  in  the  Strand,  and  other  places.  And  at 
these  meetings  they  entered  into  consideration, 
what  was  the  best  way  to  restore  the  late  king 
James  to  the  throne ;  and  it  was  agreed  among 
them,  that  the  best  means  for  the  effecting  that 
restoration  would  be  to  kill  king  William, 
which  they  resolved  to.  undertake;  and  at 
these  debates  anci  resolutions  sir  William  Par- 
kyns, the  prisoner  at  the  bar,  was  present. 
Captain  Porter  being  asked  whether  sir  Wil- 
liam Parkyns,  at  these  consults,  did  consent  to 
the  king's  murder,  he  said  they  did  all  agree 
to  the  assassination  of  the  king ;  and  sir  Wil- 
Jiam  Parkyns  said,  he  thought  it  was  very 
necessary  to  be  done,  to  fadUtate  the  restora- 
tion of  the  late  king. 

Gentlemenl^  this  design  of  assassinating  the 
king  being  thus  resohed  upon,  the  next  thing 
considered  among  them  was,  bow  it  might  be 
effected.  There  were  several  ways  pniposed : 
One  was  by  an  ambuscade  ;.fbr  the  king  having 
a  houie  in  the  oountry  by  Richmond,  his  Ma- 
jesty used  to  go  once  a  week  a- hunting  there- 
about, and  to  return  at  night ;  and  therefore 
an  ambuscade  ou  that  side  of  the  water,  near  the 
house,  was  proposed.  Then  another  proposal 
was  made  to  fall  upon  the  guards  on  this  side 
the  water,  and  at  the  same  time  that  the  king's 
coach  was  to  be  set  upon.  And  these  two 
nlacea  being  proposed,  there  was  some  dif- 
ference of  opinion  among  them ;  whereupon  it 
was  agreed  that  some  persons  should  be  sent 
to.  view  the  ground,  on  both  sides  the  water, 
which  persons  were  captain  Porter,  King  that 
was  executed,  and  one  Rniirbtley:  And  so 
some  days  before  the  15th  of  February  they 
did  go  on  both  sides  the  water,  and  viewed  the 

S-ound,  and  returned  in  the  evening  to  the 
ag's-head  tavern,  according  to  agreement ; 
where  were  met  together  sir  George  Barclej^, 
Mr.  Charnock,  and  the  prisoner  at  the  bar  sir 
William  Parkyns.  *And  there  they  made  their 
report  of  their  viewof  the^ound  ;  upon  which 
both  the  proposals  were  debated ;  and  at  last 
they  did  all  agree  that  the  attack  should  be 
made  upon  tlie  king  on  this  side  of  the  water, 
in  a  lane  that  was  between  Brentford  and 
Tumfaam- green ;  and  the  attack  upon  the 
guards  was  likewise  to  be  made  thereabouts. 

Sir  William  Parkyns  was  to  furnish  five 
horses,  whereof  three  of  them  were  to  be 
mooatad  hymen  of  his  own  proTiding;  the 


other  two  were  to  be  mounted  by  men  of  cur- 
tain Porter's  providing;  Mr.*  Porter,  Mr. 
Charnock,  and  one  Rookwood  were  to  be  pria- 
cipally  engaged  in  attacking  the  guards.  The 
number  of  men  agreed  upon  for  the  whole 
were  about  forty,  or  few  more,  and  sir  George 
Barcley  was  to  have  a  party  out  of  them  all,  of 
about  eight ;  and  as  those  others  went  to  fall 
upon  and  charge  the  guards,  sir  Geoige 
Barcley  with  bis  party  of  men,  was  to  attack 
the  king  in  bis  coach,  and  by  shooting  into  the 
coach  to  kill  the  king  and  all  that  were  with 
him. 

The  time  aj^reed  upon  for  putting  this  de- 
sign in  execution  was  on  Saturday  the  15th  of 
February.  That  day  it  was  expected  the  king 
would  go  a  hunting.  And  two  men  were 
planted  at  Kensington  to  give  notice  when  the 
king  went;  and  upon  such  notice  these  men 
were  to  march  out  in  small  parties,  and  to 
lodge  in  the  inns  and  public-houses  about 
Brentford  and  Turnham  Green,  upon  notice  of 
the  king's  return  from  the  other  side  of  the 
vrater,  and  sir  George  Barcley  was  to  be  in 
readiness  to  ttet  upon  the  coach  in  the  lane, 
and  the  other  party  to  attack  the  guards. 

But  this  horrid  design  was  very  happily  dis- 
covered, which  prevented  the  king's  goib^ 
abroad  on  that  day ;  and  though  they  were 
disappointed  for  that  time,  yet  the  design  was 
not  at  an  end :  But  their  resolutions  continue 
to  make  the  like  attempt  when  they  could  have 
another  opportunity.  And  for  that  purpose 
there  was  another  meeting,  as  captain  Porter 
tells  you,  upon  the  Friday  following  at  the 
Sun  tavern  in  the  Strand,  at  which  sir  William 
Parkyns,  sir  George  Baroley,  Rookwood,  and 
Charnock,  and  captain  Porter,  were  present  ^ 
and  they  did  agree  to  attack  the  king  and  the 
guards  the  next  day,  in  the  same  place  and 
manner  that  they  had  formerly  agreed  upon. 
But  by  good  providence  the  king  had  notice  of 
it,  so  that  he  did  forbear  to  go  abroad  that  day  ; 
whereby  these  conspirators  were  totally  dis- 
appointed of  their  barbarous  and  villainous  de- 
sign which  they  had  resolved  upon,  and  had 
made  such  preparations  to  compass. 

It  is  true,  captain  Porter  does  tell  yon,  air 
William  Parkyns  was  not  to  be  one  that  should 
be  actually  present  at  the  assassination ;  but  he 
was  to  furnish  five  horses;  three  of  them  to  be 
mounted  by  men  of  his  own  providing,  and 
two  by  men  that  captain  Porter  was  to  provide. 
And  you  are  toM  positively  that  captain  Porter, 
at  this  last  meeting,  did  complain  that  two  of 
his  horses  were  fallen  lame,  and  acquainted  sir 
William  Parkyns  with  it ;  and  he  promised  to 
help  him  to  two  more  by  the  means  of  one 
Lewis  that  was  gentleman  of  the  horse  to  my 
lord  Feversham. 

Then  you  are  told,  that  sir  William  Parkvn» 
sent  to  Sweet  to  come  to  town  the  11th  of  Fe- 
bruary, and  Sweet  comes  to  town  accordingly 
on  Wednesday  the  12th  of  February  ;  and  then 
he  had  discourse  with  sir  William  Parkyns  at 
his  lodgings ;  where  sir  William  told  him,  thai 
of  bis  family,  hn  would  not  employ 
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ba»{ntbeboBiiie«  he  mtemfed  for  him,  and 
therefore  bid  hhn  go  home  agaio ;  and  withal 
Areded  him  to  return  to  town  the  Friday  fol- 
lovia^,  aod  <Miler  bi^  groom  to  brtngf  his  horses 
to  town;  be  mentioned  three  horses  which 
sboold  be  the  strongest  he  had.  The  groom 
himglit  ap  the  three  horses,  and  8weet  came 
to  town  with  bim,  and  stud  till  Saturday.  Sir 
Wiiiiam  Parkjns  said,  he  thought  to  go  out  of 
town  in  the  afternoon,  but  did  not,  but  staid  tilJ 
Hoodajr,  wben  he  went  out  of  town. 

Bat  opoQ  the  Friday  following  the  horses  of 
BT  William  Parkyns  were  brought  to  town 
again,  which  now  were  four,  and  were  set  up 
at  the  Geoi]ge-inn  in  Holbom ;  and  it  appears 
tbaljfr.  licwis  famished  one.  horse ;  for  there 
were  fire  horses  upon  the  account  oC  sir  Wm. 
I^rfcynSy  of  which  a  roan  horse  was  one,  which 
came  from  Somerset-house.  This  is  proved  by 
the  ostler ;  and^hat  Lewis  himself  came  in  on 
Sstutey  in  the  aflemoon  to  inquire  for  sir  Wm. 
Parkyns^  bat  he  was  gone,  and  the  horsea 
vera  tahen  away,  and  he  once  came  with  sir 
William  Parhyns  to  the  inn.  These  are  cir- 
coBstances  that  do  concur  with  and  confirm 
caatein  Porter'a  eridence  concerning  the  pro- 
Tiding  horses  for  this  design. 

TImo  there  ia'another  particular  of  captain 
Pisrtcr'a  evidence  concerning  the  commission 
frsn  king  James,  which  is  remarkable :  it  was 
tald  yoa,  thai  he  asked  Chamock  whether  he 
had  seen  the  commission !  he  said.  No,  but  sir 
VnOiaai  Farkyna  had:  and  sir  Wm.  Parkyns 
was  asked  by  Porter,  as  they  were  sitting  by 
thefire-Ade,  whether  he  had  seen  the  com- 
ansiM ;  and  sir  William  Parkyns  answered, 
that  be  bad  aeen  it,  and  had  read  it,  and  it  waa 
wriden  with  king  James's  own  hand ;  aod  that 
tiie  sobetanoe  of  it  was  to  make  war  upon  the 
pcfBon  of  the  present  king,  who  was  called  in 
the  oooamission,  as  yon  may  suppose,  the 
prince  of  Orange.  So  that,  gentlemen,  as  to 
the  design  of  the  ii:tea9sinating  the  king,  and  of 
tkiseomnuBaion,  which  was  understood  by  then 
la  be  for  that  porpose,  this  i&  the  sum  and  sub- 
staooe  of  Porter's  eridence,  so  attencfed  with 
and  ceofinned  by  these  circumstances,  as  you 
faai^  heard. 

Besides,  the  other  witness.  Sweet,  who  was 
a  great  acquaintance  of  sir  William  Parkyns, 
tetti  yoo.  That  about  Christmas  last  he  was 
infonned  by  sir  William  Parkyns,  .that  the 
king  woobl  oome,  which  he  understood  to  be 
Bwant  of  king  James.  He  asked  sir  William 
Parkyns,  bow  he  knew  it  P  and  he  said,  He 
bad  his  word  for  it ;  and  that  his  troop  con- 
Mted  of  old  soldiers,  and  he  bad  thirty  saddles ; 
aad  besides,  there  would  be  some  rolunteers, 
which  were  old  officers.  Then  be  said.  He 
was  lo  go  into  Leicestershire,  and  he  did  go 
vith  one  Scudamore ;  and  this  was  in  January, 
abont  the  latter  end,  as  I  remember.  They 
by  thst  night  at  Stony-Stratford,  and  the  next 
iiKbt  at  Leioester,  and  Scudamore  went  with 
hui ;  and  afterwaids  one  Yarborough,  aod  a^ 
pVM,  came  to  bim  out  of  Yorkshire :  and 
vbca  he  casM  back  be  said.  He  found  all 
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there  to  berery  waII  ;  and  the  west  was  bs  well 
inclined  to  the  king's  interest  as  the  north  ;  and 
a  lord's  brother  was  concerned. 

Then  in  the  next  place  you  are  told.  That 
at  Michaelmas  last  Mr.  Chamock  did  write  a 
letter  to  one  Haywood,  who  had  married  his 
sister,  and  lived  near  sir  William  Parkyns  in 
Warwickshire,  to  desire  him  to  receive  some 
goods  into  his  house  that  were  to  come  from 
sir  William  Parkyns^  tfnd  lay  them  up  rerv 
carefully ;  for  they  were  choice  ^foods,  which 
sir  William  durst  not  leave  in  bis  own  house, 
because  he  had  left  it«  And  accordingly  there 
were  these  boxes  and  chests  sent  to  Haywood's, 
and  received  by  bim  into  his  house,  where  they 
continued  till  the  latter  end  of  February.  Hay- 
wood about  this  time,  when  the  desi^  of  the 
Assassination  watf  on  foot,  met  with  sir  William 
Parkyns  m  town,  and  asked  him  how  he  would 
dispose  of  those  goods  P  Thereupon  sir  William 
Parkyns  sent  his  serrant  into  the  country ;  and 
notice  was  given  on  Ash->Wedne8day,  the  Wed- 
nesday afler  the  first  proclamation  that  issued  , 
npon  the  discovery  of  this  conspiracy,  that  ' 
these  goods  should  be  removed :  and  a  man,  ia 
the  evening,  went  to  Haywood's  house  with  a 
cart  and  horses,  and  removed  these  chests; 
they  were  three  in  number;,  and  those  being 
opened,  there  were  eight  lesser  ones  taken  out, 
and  carried  away  about  nine  or  ten  o'clock  at 
night  to  sir  William  Parkyns*i  house  in  War- 
wickshire, where  they  were  buried  in  the 
garden,  and  aflerward  were  dug  up ;  whicb 
was  at  the  searching  sir  William's  honse  upon 
the  breaking  out  of  the  plot ;  and  when  they 
were  opened,  it  did  appear  what  sort  of  goods 
they  were:  they  were  arms,  a  considerable 
quantity  of  them ;  four  dozen  of  swords  with- 
out hifts,  twent3(-five  pair  of  pistols,  and  a 
great  number  of  carbines,  thirty-two  as  J  re- 
member, and  a  parcel  of  hilts  packed  up  in  a 
box  by  themselves.  This,  gentlemen,  is  sworn 
to  you  by  the  persops  that  were  present  at  the 
digging  them  up,  and  opening  the  boxes. 

Then,  gentlemen,  you  are  told.  That  though 
sir  William  Parkins  pretends  they  were  arms 
that  he  found  in  the  house  when  he  came  thi- 
ther, yet  they  were  not  old  rusty  arms,  as  he 
pretends,  but  they  were  very  bright,  and  fit  fof  ^ 
use  and  service. 

Theie  is  one  drcumstanoe  more  that  seems 
to  afiect  sir  William  Parkyns,  about  the  busi- 
ness of  the  assassination;  and  that  is  proved 
by  Eubank,  sir  William's  own  servant.  There 
was  a  note  sent  upon  Saturday,  the  S9d  of 
February  in  the  morning,  to  one  Brown  at 
Kensington,  by  sir  William  Parkyns's  man  ; 
and  this  Brown  writ  in  the  servant's  Almanack, 
that  he  would  be  in  town  himself  in  a  little 
time,  and  bid  him  carry  it  to  a  man  that  lodged 
at  a  confectioner's  over  against  Grfty 's-inn  gate 
in  Holborn:  sir  William  Parkyns's  man  ac- 
cordingly goes  to  this  confectioner's,  and 
speaks  with  the  person  there  that  he  was  di- 
rected to  go  to;  and  he  says  he  was  a  Scotch- 
man, and  talked  broad  like  a  Scotchman,  and 
he  Ud  hiffl  go  and  tell  bis  master,  that  ba 
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would  stay  within  for  him  till  he  came :  and 
he  did  ACGordin|2f]y. 

Gentlemen,  This  is  the  sum  and  substance 
of  the  evidence  that  is  gi?en  against  sir  Wm. 
Parky  us.  Now  you  are  to  consider  what  sir 
IVilliam  says  for  himself :  he  does  admit,  and 
agree.  That  what  Porter  says  is  very  positive 
and  full ;  but  that  is  but  the  evidence  of  one 
witness:  for,  savs  he,  by  the  law  no  person 
ouis^ht  to  be  convicted  of  high- treason  upon  the 
testimony  of  one  witness.  As  to  the  matter  of 
law  he  is  in  the  right :  no  man  ought  to  be 
convicted  of  treason  n|Jon  the  testimeny  of  a 
•ingle  witness.  Now,  nrst  suppose  the  design 
to  assassinate  the  king  had  not  ^en  piov^ ; 
consider  then  whether  there  be  mi  two  wit- 
nesses besides.  Porter  proves,  that  Charnock 
was  sent  into  France^  by  sir  William  Parkyns, 
and  others,  upon  that  errand ;  to  which,  if  you 
add  the  testimony  ol'  Sweet,  that  swears,  that 
air  William  Parkvns  toM  him  the  king  vrould 
come,  and  he  hail  a  troop,  and  had  bought  sad- 
^  dies ;  and  what  is  said  concerning  his  going 
'into  Leicestershire,  and  his  having  a  quantity 
of  arms:  if  all  which  be  understood  in  pur- 
suance of  the  design  against  hb  present  ma- 
j^ty,  then  there  are  at  least  two  witnesses  of 
several  overt  acts  of  the  same  treason. 

For,  gentlemen,  I  must  tell  vou,  though 
there  bad  been  no  evidence  of  a  design  to  as- 
saasinate  the  king,  but  the  design  and  purpose 
bad  been  to  depose  him,  and  set  the  late  king 
upon  the  throne,  or  join  witli  a  force  to  invade 
the  realm,  that  is  high-treason  within  the  sta- 
tute of  95  £dw.  3,  as  being  a  designing  the 
death  and  destruction  of  the  fing.  '^erehath 
been  a  full  proof  by  two  witnesses,  if  what 
Sweet,  and  the  other  witnesses  besides  Porter 
aay,  to  prove  sir  William  Parkyns  to  be  con- 
^oemod  in  that  design,  wliich  shall  he  consi- 
dered further  of  by  and  bye. 

But  in  the  next  place,  suppose  that  the 
meetiifgs  at  the  King's-Head  m  Leadenhall- 
atreet,  and  at  Mounijoy's,  had  not  been  prov^ ; 
but  thedeaign  to  assassinate  tlie  king  is  proved 
by  one  witness,  and  the  providing  men  and 
arms  to  fight  against  him  is  proved  by  one 
other  witness ;  this  is  a  proof  of  the  same  trea- 
son :  for  thouffb  the  overt  acts  be  several,  yet 
they  both  tend  to  the  same  eUd,  the  destruction 
of  the  krog,  though  in  a  different  manner ;  and 
though  the  law  requires  two  witnesses  to  tlie 
same  sort  of  treason,  yet  it  does  not  require  two 
witnesses  to  any  one  overt  act.  For  if  one  wit- 
ness prove  one  overt  act  at  one  time,  and  ano- 
ther witness  prove  another  overt  act  at  ano- 
ther time,  these  are  two  witnesses  within  the 
meaning  of  the  law ;  and  so  it  has  been  always 

Sractised,  and  never  denied  to  be  law  that  I 
now  of. 

Besides,  it  is  observable  upon  this  point, 
which  my  brother  has  mentioned,  that  this  new 
act  of  parliament,  which  does  not  yet  take  ef- 
fect, provides,  that  there  shall  be  either  two 
witnesses  to  one  overt  act,  or  one  witness  to 
one,  and  another  to  another  of  the  same  species 
of  treason;  and  yon  have  had  tbeopimon  of 


all  of  tts  now  that  are  here,  that  these  are  overt 
acts  of  one  and  the  same  speciea  of  treason. 

But  then  sir  William  Parkyns  objects.  That 
Sweet  does  not  prove  any  overt  act.  Now  for 
that,  you  are  to  consider  the  fbrce  of  Sweeten 
evidence,  who  tells  you  the  discourse  of  air 
William  Parkyns,  about  Christmas  last,  of  the 
king's  coming,  of  bis  saddles,  and  of  his  troop 
consisting  of  old  soldiers,  and  volunteers  that 
were  old  officers.  But  says  sir  Wro.  Parkyns, 
this  is  only  words,  and  words  are  not  treason* 
But  then  consider,  that  they  ar^  words  that 
relate  to  acts  and  things.  You  hear  he  had  « 
grestquantity  of  arms,  beyond  what  he,  as  a 
private  man,  coulil  have  occasion  for,  or  would 
uae.  He  does  not  give  you  any  account  what 
he  was  to  do  with  £ose  anns^  or  to  what  pur- 
pose he  shoold  keep  them,  nor  why  he  caused 
them  to  be  removed  in  the  night,  af\er  they 
had  lain  firivately  in  Haywood's  honse,  and 
oanaed  them  to  be  carried  back  to  his  owa 
house,  and  buried  them  in  the  ground,  and  at 
such  n  time  when  tliere  was  a  plot,  and  after 
the  plot  was  discovered,  and  a  proclamation  out' 
for  bis  own  apprehension. 

Sir  William  Parky  ns's  discourse  with  Sweety 
of  king  James's  coming,  and  his  troop  con- 
sisting of  such  men,  plainly  shews  what  those 
arms  were  for.  For,  gentlemen,  men's  dis- 
conrses  and  their  words  explain  their  actions  ; 
and  an  indifferent  action  in  itself  may  he  so 
explained  by  words,  that  it  will  be  unlawful. 
It  is  lawful  for  a  man  to  buy  a  pistol ;  but  if  it 
can  be  plainly  proved  from  his  words  or  his 
speeohesy  that  the  design  of  buying  it  was  to 
use  it  against  the  person  or  hie  of  the  kiog^ 
that  win  be  an  overt  act.  Now,  when  sir  Wni. 
Paricyns  said.  The  late  king  would  come,  and 
that  be  had  a  troop  which  consisted  of  such 
soldiers ;  then  Uiese  arms  being  found  in  that 
manner,  I  must  leave  to  your  cousideration 
whether  it  is  not  a  proof,  for  what  purpose  be 
did  provide  them,  and  to  what  use  he  intended 
to  put  them ;  especially  since  be  gives  you  no 
acooout,  what  use  or  occasion  he  had  for  them. 
He  says,  indeed,  be  found  them  in  the  house 
two  years  ago ;  how  probable  that  is,  yon  may 
consider. 

Then  there  is  another  thing,  his  going  into 
Leicestershire  with  Scodamore,  and  his  meet- 
ing there  with  Yarborough  and  other  people  in 
that  private  and  hasty  manner.  He  went  ont 
on  the  Thursday,  and  came  borne  a^rain  upon 
Monday  night ;  and  then  he  meets  with  Sweet, 
and  tells  him  that  all  was  well ;  and  the  West 
was  as  well  inclined  to  the  king's  interest  as  the 
North.  What  king  must  he  mean  ?  He  had 
no  commission  from  king  William  to  go  into 
Ldcestershtre  to  discourse  with  people,  to  see 
how  they  stood  afPeded  to  his  interest.  Sweet 
comes  and  tells  you,  that  when  sir  WilHam 
Parkyns  spoke  ot  the  king,  he  uttderatood  he 
meant  king  James.  I  must  leave  it  to  your 
consideration,  how  you  will  interpret  these 
words. 

It  is  true,  gentlemen,  it  is  not  fit  there  shonht 
be  any  strained  or  forced  coMtmction  put  spon 
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%  aan's  words  or  actioos,  wbeo  be  is  tried  for 
liifl  life.  You  ought  to  have  a  fall  aod  satis- 
fteloiy  evidence  to  conTiooe  you,  that  he  is 
suihy,  before  you  pronounce  him  so;  but, 
Sswefcr,  you  are  to  consider  the  nature  of 
thioKSy  and  the  circomstances  that  attend  tbem. 
If  yon  can  suppose  that  be  went  into  Leicester- 
ghiie  to  king  William's  friends,  and  that  be  was 
«f  opinion,  the  West  was  as  well  afibcted  to 
kira^  William  as  the  North  ;*  then  you  make  a 
diflerent  construction  Irom  Sweet,  who  tells 
^so,  that  always  when  he  spake  of  the  king, 
be  nnderstood  it  of  kin^  James ;  and  at  Christ- 
Bias,  when  he  s{»oke  of  the  king's  coming,  it 
BUKt  be  meant  king  James ;  for  king  William 
vss  here  before,  and  he  pretends  not  he  bad 
say  antbority  to  raise  a  troop  for  king  William. 
So  that,  gentlemen,  I  must  leave  it  to  tou 
upon  the  whole  matter;  if  you  are  satisned, 
that  air  William  Parky ns  is  guilty  of  the  mat- 
ters of  which  he  stands  charged,  you  will  find 
faim  guilty ;  you  have  heard  the  evidence,  and 
wiH  consider  of  it ;  and  if,  upon  the  whole,  you 
are  not  satisfied  that  he  is  guilty  of  the  matters 
charged  in  this  indictment,  then  you  are  to  a^ 
^nit  him. 

Then  an  oflicer  being  swora  to  keep  the  Jury 
•ooOTding  to  custom,  they  withdrew  to  consider 
of  their  irerdict,  and  in  less  than  half  an  hour 
Rtumed  into  court. 

C/.  cfAr.  Gentlemen  of  the  Jury,  answer  to 
y««r  names.     William  Northey 

IHt.  Iforihev.    Here.   (And  so  of  thereat.) 

CL  ofAr.  Gentlemen,  are  you  all  agreed  on 
your  verdict? — Jury. '  Yes. 

CL^At.   W  ho  shall  say  for  you  ? 

Jtffy.     Our  foreman. 

CLtfAr.  Sir  William Parkyns,  hold  up  thy 
bmU.  r  Whicli  he  did.]  Look  upon  the  pri- 
taner ;  how  say  ye,  is  jie  Guilty  of  the  high- 
mason  whereof  he  stands  indicted,  or  Not 
Guilty. — Foreman,   Guilty,  my  lord. 

Cl.  (rfAr.  What  goods  or  chattels,  lands  or 
taoemeota,  had  be  at  the  time  of  the  high- 
Ireaaoa  <XMnmitted,  or  at  any  time  since  ? 

Faramam.    None  to  our  knowledge. 

JL  C.  J.  Jaitor,  look  to  him,  he  is  found 
^iltvof  high  treason. 

Cl.  tf  Ar.  Then  hearken  to  your  yerdict  as 
the  eoort  has  recorded  it.  You  say  that  sir 
William  Parky  ns  is  guilty  of  the  high-treason 
whereof  be  stands  indicted,  but  that  he  had  no 
goods  or  chattels,  lands  or  tenements,  at  the 
tioMof  the  high-treason  committed,  or  at  any 
hnie  since,  to  vonr  knowledge,  and  so  you  say 
aa?-Jiify.    Yes. 

Cl.  cfAr,  Gentlemen,  the  oonrt  discharges 
yon,  and  thanks  yoa  for  your  service. 

While  the  Jury  was  withdrawn  to  consider, 
ef  file  verdict,  sir  John  Freind  was  brought 
from  Newgate  to  the  bar,  in  order  to  his  being 
called  to  Judgment,  and  after  the  verdict,  he 
addressed  himself  to  the  court  thns  : 

fnimd.  My  knd,  I  humbly  beseech  yoor 
Uibip  10  gmne  JMva  to  vead  thiaPacpBr. 


A.  D.  1696.  [IM 

(To  which  the  Court  gave  no  answer.) 

Freind.  My  brd,  will  your  lordship  g^ve  n|« 
leave  to  read  it? 

L.  C.  /.    .Ay,  if  you  will. 

Freind.  f  Reads.)  My  lord,  I  humbly  move  in 
arrest  of  juagment^  that  I  am  not  con  viewed  of 
treason  bv  two  witnesses,  as  I  ought  to  have 
been  within  the  statute  of  the  S5th  of  £dw.  3  : 
for  Mr.  Porter  swears.  That  1,  with  others,  in 
May  or  June  last,  sent  to  the  French  king  to 
invade  England ;  he  is  the  only  whnessto  that 
matter.  Mr.  Blair  swears.  That  I  shewed  bim 
a  commission  in  Surrey*street,  about  two  years 
since,  signed  by  king  James,  and  counter* 
signed  Mellbrd,  to  be  a  colonel  of  horse,  and 
tlwt  I  gave  him  some  monies  for  the  cherish- 
inf  of  the  men.  My  lord,  here  is  no  levying 
ot  war  sworn  by  Mr.  Blair  ;•  and  conspiring  to 
levy  war  not  being  treason,  I  am  convicted  by 
one  witneas,  and  therefore  I  pray  ootwsel  may 
be  assigned  me,  to  plead  this  matter. 

L.  C.  /.  Sir  John  Fr^d,  that  which  yoa 
move  now  is  not  in  arrest  of  judgment ;  it  is 
matter  that  does  arise  upon  fiie  evidenoe,  and 
wliat  you  now  say,  arraigns  the  verdict,  and 
the  proceedings  upon  your  trial.  There- were 
two  witnesses  against  you,  that  is  plain .  Yon 
were  net  indicted  for  levying  war,  but  for  com* 
passing  and  imagining  the  death  of  the  king ; 
and  we  told  youthe  design  of  the  invasion,  and 
conspiring  to  depose  the  present  king,  and  re* 
store  the  late  Inng,  was  an  overt  act  of  that 
high  treasonu  The  commission  was  not  so 
much  stood  upon,  but  the  advancing  monies 
upon  this  account,  to  Blair  your  lieutenant  co- 
lonel, to  give  to  the  men,  that  was  a  plain  overt 
act,  and  so  there  were  certainly  two  witnesses 
against  you. 

Freind.  My  lord,  I  hope  I  can  clear  myself: 
1  thank  God,  I  am  as  innocent  as  the  child  un- 
born, of  the  assassination  of  the  king.  1  would 
not  have  the  people  thinii  that  I  am  such  a 
man. 

L.  C.  J.  But  you  remember,  it  was  sworn 
you  knew  of  it,  and  we  have  told  you,  that  the 
design  of  restoring  the  late  king  by  force,  and 
deposing  the  king,  are  overt  acts  of  imagining 
his  death,  if  such  an  intention  be  proved,  as  it 
was  in  your  case,  and  the  jury  have  found 
it  so. 

Freind.  My  lord,  1  humbly  beseech  yon, 
because  1  do  not  understand  matter  of  law,  and 
am  advised  to  move  this  in  arrest  of  judgment; 
I  desire  my  counsel  may  be  heard  to  it. 

L.  C.  J.  We  cannot  hear  counsel,  but  upon 
a  matter  that  arises  upon  the  record  itself,  that 
is,  ihe  indictment  We  cannot  enter  into  anv 
examination  of  this  matter  that  you  now  speak 
of,  you  bad  a  long  trial  yeaterday. 

Freind.  My  lord,  I  am  sorry  to  give  your 
lordship  any  occasion  of  trouble;  but  I  hum- 
bly beseech  you,  if  it  may  be,  that  I  may  be 
heard  by  my  counsel,  tor  the  satisfoctioo  of 
the  world ;  pray,  my  lord,  hear  what  they  can 
say. 

L.  C  J.  They  cannot  say  any  thing ;  no 
CQwaei  i»^  tbe  worM  that  oodentand  thenr 
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selves,  can  argfue  any  thing  against  what  has 
¥sen  so  often  settled  and  aiways  practised. 

Freind.  My  lord,  ifit  be  to  be  granted,  I  be- 
seech your  lordsbip^o  grant  it.  / 

L,  U.J,  It  cannot  to  gpipnted ;  besides,  the 
matter  you  now  move  apon  is  improper ;  it  was 
all  considered  upon  your  trial.  It  was  told 
you,  we  did  all  agree,  that  a  conspiracy  to  levy 
war  to  de|N>se  the  king  is  treason,  or  to  invade 
the  realm  is  treason.  All  this  was  considered 
at  your  trial,  and  that  is  now  over. 

Farkyns,  My  lord,  if  your  lordship  plelUws, 
I  desire  I  may  have  the  liberty  of  some  friends 
and  relations,  and  a  minister  to  come  to  me. 

■L.  C.  J,   Yes,  yes,  by  all  means. 

Parkyns.  If  your  lordship  pleases,  that  they 
may  come  and  be  private  witn  me,  and  pray 
let  me  have  a  rule  of  court  for  it,  otherwise  I 
shall  not  have  any  benefit  of  it. 

L.  C.  J.  Yes,  yes,  it  is  very  fit  you  should 
have  it ;  there  shall  be  an  order  of  cM)urt  for  it : 
see  that  the  keeper  take  care  it  be  done  with 
aafety. 

Freind,  My  lord,  I  desire  the  same  liberty 
of  a  minister,  and  my  relations  and  friends  to 
€ome  to  me ;  that  for  what  time  I  have  to  live, 
I  may  make  the  best  ase  I  can  of  it  for  my 
tool,  which  1  hope  God  will  enable  me  to  do. 

The  Court  was  adiouroed  until  five  o'clock 
on  the  afternoon,  and  about  six  the  justices  re- 
lumed, and  the  ootirt  was  resumed. 

CI.  qfAr.  Set  sir  John  Freind  to  the  bar : 
(which  was  done.)  Sir  John  Freind,  hold  up 
thy  hand,  (which  ne  did.)  Thou  standest  con  • 
▼icted  of  high-treason,  for  traitorously  com- 
passing and  imagining  the  death  of  our  so- 
vereign k>rd  king  William  the  3rd.  What 
canst  thou  say  ibr  thyself,  why  the  court  should 
not  give  thee  judgment  according  to  the  law  ? 

Then  being  made  to  kneel,  be  afterwards 
stood  up. 

Freind.  I  have  said  already,  what  I  have  to 
fay  in  arrest  of  judgment. 

Com.  Setj.  Kir,  you  have  beard  the  judg- 
ment of  the  court,  as  to  what  you  have  said ; 
d'  you  have  nothing  else  to  offer,  the  court 
most  proceed  to  judgment. 

CL  ofAr.  for  Middlesex.  8ir  William  Par- 
Seyns,  hold  up  thy  hand,  (which  he  did).  Thou 
standest  convicted  of  high-treason  in  compass- 
ing and  imagining  the  death  of  the  king,  and 
acibering  to  the  king's  enemies*  What  canst 
thoa  say  for  thyself,  why  the  court  should  not 
crive  thee  judgment  to  die,  according  to  the 
lawP 

He  was  made  to  kneel,  and  rise  up  again. 

Parkym,   I  have  nothing  more  to  offer. 

CL  qfAr,  Then,  cryer,  make  proclamation. 

Crytr.  O  yes;  aU  manner  of  persons  are 
commanded  to  keep  silence,  while  judgment  is 
in  giving^  npen  pain  of  ii»prisonment 

Which  Proclamation  was  made  on  both 
tideslbe4»ans  aod  Iben  Mr.  Common  Ser- 


jeant sitting  with  the  rest  of  the  comi  upon  the 
hench,  pronounced  the  sentence. 

Com.  Serj.    You  the  prisoners  at  the  bar, 
sir  John  Freind  and  sir  William  Parkyns,  you 
ha?e  been  indicted  for  high-treason,  in  com- 
passing the  death  and  destruction  of  the  king : 
for  your  trial,  you  have  put  yourselves  upon 
tbe  country,  which  country  has  found  yoa 
guilty.    The  offence  is  the  greatest  in  the 
judgment  of  the  law  that  a  man  can  commit ; 
audit  is  justly  and  reasonably  so.     For  rob- 
bery and  murder  are  injuries  to  private  persons* 
but  compassing  the  death  of  the  king,  is  com- 
passing tbe  destruction  of  the  father  of  your 
country,  aud  letting  in  rapine,  death,  and  de- 
solation upon  thousands  or  people.     And  eveo 
this,  the  Wnousest  of  offences,  is  capable  of 
aggravation ;  for  there  have  been  always  ex- 
cuses, and  sometimes  justifications  for  rebel- 
lion :  and  as  to  murder  and  private  revenge, 
there  may  be  somewhat  said  in  mitigation  from 
the  violence  of  men's  passions.    Bat  to  ait, 
and  conspire,  and  consult,  and  debate  the  de- 
struction of  a  prince ;  no  man  yet  ever  had  the 
confidence  to  make  an  excuse  for  it.    1  would 
not  add  to  your  afiliction ;  I  am  sensible  of  tbe 
severe  judgment  that  is  to  follow,  and  which 
you  have  brought  upon  yourselves,  and  cannot 
but  pity  you  for  the  great  burden  of  guilt  that 
you  nave  laid  yourselves  under.  I  only  say  tbia 
to  offer  it  to  your  serious  consideration,  in  the 
few  moments  you  have  to  prepare  for  another 
world,  and  anotlier  judgment   AW  that  remains 
for  me,  is  to  pronounce  the  judgment  of  the 
law  in  these  cases,  and  the  court  does  award  it. 

<  That  you,  and  each  of  you,  go  bade  to  the 

*  place  from  whence  you  came,  and  from  thenoe 

*  be  drawn  on  a  hurdle  to  the  place  of  execution, 
'  where  you  shall  be  severally  hanged  up  by 

*  tbe  neck,  and  cut  downahve;  your  bodies 

*  shall  be  ripped  open,  your  privy- members  cot 

<  off,  your  bowels  taken  out  and  burnt  before 

*  your  faces ;  your  heads  shall  be  severed  from 

*  your  bodies,  your  bodies  respectively  to  be 

<  divided  into  four  quarters,  and  your  heads  ei^d 

*  quarters  are  to  be  at  the  disposal  of  the  king^ : 
'  and  the  Lord  have  mercy  upon  your  souls.' 

Then  the  prisoners  were  carried   bacfc  to 
Newgate. 


On  Friday,  April  3,  1696,  sir  John  Freind 
and  sir  William  Parkyns  were  drawn  on  sledge 
from  Newgate  to  Tyburn,  where  they  delivered 
the  following  Papers  to  the  Sheriffs: 

Sib  John  Frsimp's  Pap»i« 

Bjiowiog  that  I  must  immediately  gire  an 
account  to  God  of  all  my  actions,  and  that  I 
ought  to  be  specially  -careful  of  what  I  say  in 
these  last  hours,  1  do  solemnly  profeas,  that 
what  1  here  deliver  is  from  my  very  soul,  with 
all  the  heartiness  and  sincerity  of  a  dyin^ 
Christian, 

The  came  I  am  brought  hither  to  saffisr  fw. 
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do  firmly  beliisve  to  be  the  cause  of  God  and 
Qe  reli^oD,  and,  to  the  best  aod  utmost  of 
ly  knowledge  and  information,  agreeable  to 
le  laws  of  the  land,  which  I  have  evermore 
eard  do  require  a  firm  duty  and  allegiance  to 
ir  sovereign  ;  and  that  as  no  foreign,  so  nei- 
ler  any  domestic  power  can  alienate  our  alle- 
ance.  For  it  is  altogether  new  and  uniuteU 
i;iblc  to  me,  that  the  king's  subjects  can  de- 
>se  and  dethrone  him  on  any  account,  or  con- 
itate  any  that  have  not  an  immediate  right  in 
8  place.  We  ought,  1  think,  not  to  do  this ; 
id  surely,  wheti  it  is  done,  to  assist  him  in  the 
iCOYery  of  his  right,  is  justiiiable,  and  our 
ity.  And  however  things  may  seem  at  pre- 
lot,  I  do  believe,  I  am  sure  I  heartily  piiiy, 
lal  he  shall  be  one  day  restored  to  his  rigbtnil 
iroiie  and  dominions. 

As  for  any  sudden  descent  of  his  majesty 
poD  these  his  dominions,  in  order  to  the  re- 
iverv  of  them,  I  declare  I  had  no  certain 
DOwJedge  of  it ;  nor  can  I  tell  what  grounds 
lere  was  to  believe  it,  so  little  reason  had  I  to 
e  in  a  present  preparation  for  it.  I  suppose  it 
t  not  expected  1  should  here  endeavour  to  clear 
nyself  of  the  Assassination,  which  was  not  the 
hing  alleged  against  me;  however,  it  was 
oentioned,  through  what  means  I  know  not. 
\f  it  was  insinuated  to  my  disadvantage,  I  for- 
pve  such  as  were  therein  instrumental ;  and  I 
ioalso,  from  the  very  bottom  of  my  soul,  freely 
forgive,  and  beg  of  God  to  do  so  too,  such  as 
^ere  any  ways  accessary  towards  the  taking 
iway  my  lite,  which  I  really  look  upon  to  be 
Uieir  misfortune  more  than  mine. 

1  profess  mvself,  and  I  thank  God  I  am  so, 
I  member  of  the  Church  of  England,  though, 
God  knows,  a  most  unworthy  and  unprofitable 
part  of  i< ;  of  that  church'  which  suffers  so 
ouch  at  present  for  a  strict  adherence  to  loy.v 
iHy,  the  laws  and  Christian  principles;  for 
ha  I  suffer^  and  for  this  I  die. 

Iliough  1  have  a  perfect  charity  for  people 
>f  all  professions,  and  do  heartily  wish  well, 
lod  wooM  endeavour  to  do  so  to  afl  my  fellow- 
labjects,  of  what  persuasion  soever.  And  in- 
M  I  have  met  with  a  great  deal  of  upright- 
Mns  and  sincerity  among  some  people  of  very 
lifferent  opinions  in  religious  matters. 

And  I  hope  and  desire  it  may  not  be  taken  as 
>n  uncharitabte  censure,  or  undue  reflection, 
bat  i  objected  to  the  legality  of  popish  evi- 
leoee,  being  advised  so  to  do  for  my  better  se- 
nrity,  upon  the  foundation  of  a  statute- law. 

Having  owned  myself  a  member  of  the 
3hurch  of  England,  I  mujit  take  this  eppor- 
nnity,  and  1  do  it  for  Gud^s  glory,  to  apply 
nyself  to  you  that  are  royalists  of  that  church, 
od  of  the  sam%  faith  and  principles  with  ray- 
df:  and  1  beg  of  you,  tbrGoO's  sake,  and  the 
>ve  of  yeur  souls,  t«  be  very  constant  and  se- 
OBS  in  all  religious  offices,  and  holy  duties,  of 
irine  worship  and  service,  which  1  hare  too 
locb  neglected,  as  1  own  to  my  great  sorrow : 
i  no  excuse,  no  dangers,  prevent  or  hinder 
(HI  in  the  most  necessary  and  serious  matters ; 
ad  be,  I  beteecb  yoo,  yety  careful  and  cir- 
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cumspectin  all  your  actions,  behavitfor,  and 
conversation,  as  1  earnestly  exhorted  all  that 
came  to  me. 

I  have,  I  thank  God,  a  great  deal  of  satisfac- 
tion 'in  my  present  sufferings,  and  have  found 
it  so  ever  since  I  have  been  uudtT  them  :  And 
blessed  be  God  it  doth  continually  increase 
upon  me.  And  I  do  now  lay  down  my  lile  with 
all  cheerflilness  and  resignation,  in  sure  and 
certain  hope  of  a  resurrection  to  eternal  life, 
through  our  Lord  Jesus  Christ,  through  whose 
merits  alone  I  hope  for  the  panlon  of  my  ains, 
and  the  salvation  of  my  soul. 

And  so,  O  Lord  !  into  thy  hands  I  commend 
my  spirit ;  fur  thou  hast  redeemed  me,  O 
Lord  !  thou  God  of  truth  ! 

And  1  do  heartily  and  humbly  beseech  the 
Almighty  God,  and  my  most  gracious  Father, 
to  forgive  and  bless  this  sinful  nation  ;  deliver 
it  from  the  guilt  of  reliellion,  blood,  and  perjury, 
that  is  now  on  all  sides  mora  than  ever,  and 
from  all  those  other  heinous  sins  which  cry 
aloud.  Preserve  and  bless  this  Church.  Com- 
fort our  distressed  king ;  restore  him  to  hie 
right,  and  his  mis-led  subjects  to  their  allegi- 
ance :  bless  also  his  royal  consort,  our  gracious 
queen  Mary ;  his  royal  highness  the  prince  of 
WaleSf  that  be  may  grow  in  stature,  and  in 
favour  with  God  and  man ;  supuort  and 
strengthen  all  those  that  suffer  in  any  aind  for  a 
good  cause ;  give  them  patienee  under  all 
their  afflictions,  and  a  happy  deliverance  out  of 
them.     Forgive  all  mine  enemies. 

Pardon  iny  former  neglect  and  remissness  in 
religious  worship,  and  holy  duties,  and  all  the 
sins  I  have  been  guilty  of  to  this  very  moment. 
Consider  my  contrition,  accept  my  tears ;  and 
now  thou  art  pleased  to  take  me  hence,  take  me 
into  thy  favour,  and  grant  that  my  soul  may  be 
without  spot  presented  unto  thee,  through  the 
merits  of  thy  most  dearly  beloved  Son,  Jesus 
Christ  our  Lord.    Amen.        Johbi  Fre»d. 

Sir  Wiluam  Parktns's  Paper. 

It  hath  not  been  my  custom  to  use  many  words, 
and  I  shall  not  be  long  upon  this  occasion, 
having  business  of  mucn  greater  consequence 
to  employ  my  thoughts  upon.  I  thank  God  ) 
am  now  in  a  full  disposition  to  charily,  and 
therefore  shall  make  no  complaints,  either  of 
the  hardships  of  my  trial,  or  any  other 
rigours  put  upon  me.  However,  one  circum- 
stance 1  think  myself  obliged  to  mention,  It 
was  sworn  against  me  by  Mr.  Porter,  that  I 
had  owned  to  him  that  I  had  seen  and  read  a 
commission  from  the  king  to  levy  war  upon 
the  person  of  the  prince  of  Orange.  Now,  I 
must  declare,  that  the  tenonr  of  the  king's 
commission,  which  I  saw,  was  general,  and 
directed  to  all  his  lovingr  subjects,  to  raise  and 
leyy  war  against  the  prmce  of  Orange,  and  his- 
adherents ;  and  to  seize  all  forts,  castles,  &c. 
which,  I  suppose,  'may  he  a  customary  form 
of  giying  authority  to  make  war;  but!  must 
confess  f  am  not  much  acquainted  with  matters 
of  tkat  nature:  but  as  for  any  commission  par- 
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licalarly  levelled  aG^ainst  the  peison  of  the 
priuce  of  Orauge,  1  neither  saw  nor  heard  of 
any  such. 

.  it  is  true,  I  was  privy  to  the  design  upon  the 
Prince,  but  was  not  to  act  in  it ;  and  am  fully 
satisfied  that  very  few,  or  none,  knew  of  it  but 
those  who  undertook  to  do  it. 

I  freely  acknowledge,  and  think  it  for  my 
honour  to  say,  that  I  was  entirely  in  the  interest 
of  the  king,  being  always  firmly  persuaded  of 
the  justice  of  his  cause:  aud  I  looked  upon  it 
as  uiy  duty,  both  as  a  subject,  and  an  English- 
man, to  assist  him  in  the  recovery  of  his  throne, 
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which  I  believe  him  to  be  deprifcd  -of  contruy 
to  all  ri^ht  and  justice ;  taking  the  laws  and 
constitutions  of  my  country  for  my  guide. 

As  for  rcli|;ion,  I  die  in  the  communion  of 
the  church  oi  Engiand,  in  which  I  was  educated. 

And  as  I  freely  forgive  all  the  world,  so  wbo- 
ever  I  may  any  ways  have  injured,  I  heartil|: 
ask  them  pardon.  Willum  Parkyws. 

Jeremy  Collier,  a  Nonjuring  Minister, 
publicly  absolved  them  at  the  gallows.  Ailer 
which  they  were  executed  according  to  tbdr 
sentence. 


386.  The  Trial  of  Ambrose  Rookwood,  for  High  Treason :  At  the 
Sessions  of  Oyer  and' Terminer  for  the  County  of  Middlesex, 
sitting  in  the  Court  of  KingVBench  at  Westminster  .•• 
8  William  III.  a.  d.  I696. 


1  HE  Court  being  sat,  at  which  were  present 
tlie  lord  chief  justice  Holt,  the  lord  chief  justice 
Treby,  Mr.  justice  Nevil,  Mr.  justice  Powell, 
and  5lr.  justice  Cyre ;  the  Court  proceeded  in 
this  manner : 

CA  ofAr.    Cryer,  make  proclamation. 

Crytr,  Oyez,  oyez,  oyez :  All  manner  of 
persons  that  have  lyiy  tbin^  more  to  do,  at  this 
Sessions  of  Oyer  and  Terromer,  holden  for  the 
oounty  of  Middlesex,  draw  near  and  give  your 
attendance.    God  save  tlie  king.  ^ 

Then  the  Grand  Jury  were  called  over,  and 
the  appearances  marked,  and  witnesses  being 
sworn  in  court,  to  give  evidence  to  them  upon 
a  bill  of  indictment  against  Alexander  Knieht- 
ley,  they  in  a  little  time  after  withdrew  to  hear 
the  evidence. 

Then  the  keeper  of  Newgate  was  ordered  to 
bring  bis  prisoners  to  the  bar,  (which  he  did) ; 
to  wit,  Robert  Lowick,  Ambrose  llookwood, 
and  Charles  Cranbume;  who  were  thus  ar- 
raigned: 

CI.  of  At.  Robert  Lowick,  hold  up  thy  hand, 
(which  he  did) ;  Ambrose  Rookwood,  hold  up 
thy  hand,  (which  he  did) ;  Charles  Cranbume, 
hold  up  thy  band,  (which  he  did.) 

You  stand  indicted  in  the  county  of  Middle- 
sex, by  the  names  of  Robert  Lowick  of  the 
parish  of  St.  Paul  Covent- garden,  in  the  county 
of  Middlesex,  gentleman ;  Ambrose  Rookwoocl 
of  the  same  parish,  gentleman ;  and  Charles 
Cranbume  of  tlie  same  parish  and  county,  yeo- 
man ;  for  that  you,  together  with  one  Christo- 
pher Kuightley,  of  the  same  (Murish  aud  coun- 
ty, gentleman,  not  yet  taken ;  not  having  the 
fear  of  God  in  your  hearts,  nor  weighing  the 


*  See  Jlolt,  68S.  East's  Pieaaof  the  Crewn, 
e.  9,  s.  7.  46.  48,  49,  50.  57,  and  the  autho- 
rities there  cited.  See,  also,  in  this  Collecdon, 
the  Trials  of  the  Regicidfig^  yoL  b,  p.  947. 


duty  of  your  allegiance,  but  being  moved  anf 
seduced  by  the  instigation  of  the  devil,  as  &1m 
traitors  against  the  most  serene,  most  illustri- 
ous, most  clement,  and  most  exoelleot  prinee, 
our  sovereign  lord  William  the  3d,  by  thegraoe 
of  God,  king  of  England,  Scotland,  France  and 
Ireland,  defender  of  the  faith,  6cc.  your  su- 
preme, true,  rightful,  lawful,  and  undoubted 
lord,  the  cordial  love,  and  true  and  due  obe- 
dience, fidelity  and  allegiance,  which  every 
subject  of  our  said  lord  the  king  that  now  is, 
towards  him  our  said  lord  the  king  should  besr, 
and  of  right  ought  to  bear,  withdrawing,  and 
utterly  to  extinguish,  intending  and  oontriviog, 
and  with  all  your  strength  resolving,  design- 
ing, and  conspiring  the  government  of  uii 
kingdom  of  England,  under  him  our  said  so- 
vereign lord  the  king  that  now  is,  of  rightf 
duly,  happily,  and  well  established,  altogether 
to  subvert,  change,  and  alter,  as  also  our  said 
lord  the  king  to  death  and  final  destruction  to 
put  and  bring,  and  kis  faithful  subjects,  and  the 
freemen  of  this  kingdom  of  England,  intb  into- 
lerable and  most  miserable  servitude  to  Lewis 
the  French  king  to  subjugate  and  inthral,  the 
10th  day  of  February,  in  the  seventh  year  of 
the  reign  of  our  said  sovereign  lord  the  kiog 
that  now  is,  and  divers  other  days  and  tiroes  as 
well  before  as  after,  at  the  parish  of  St.  Pad, 
Covent-garden,  aforesaid,  in  the  county  afore* 
said,  falsely,  maliciously,  devilishly,  and  trai- 
torously, did  compass,  imagine,  and  contrife^ 
resolve,  design,  and  intend,  our  said  lord  tlM 
kin^  that  now  is,  to  kill,  slay,  and  murder,  aad 
a  nuserable  slaughter  among  the  faithful  sub- 
jects of  our  said  &rd  the  king,  throughout  this 
whole  kingdom  of  England,  to  make  and  caose^ 
and  the  same  your  most  impious,  wicked,  aod 
devilish  treasons,  and  traitorous  compassinOi 
contrivances,  and  purposes  aforesaid,  to  ^m% 
perfeot,  and  bring  to  effect,  you  the  said  Robcit 
Lowick,  Ambrose  Rookwood,  and  Cbariai 
Cnnbutne,  together  with  the  aaidChralii^pbtt 
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Lni^tley,  and  yery  numy  other  fabe  traitors, 
»tbejiimr9  aoknowo,  afterwards,  to  wit,  tbe 
ftme  10th  day  of  Feb.  in  tbe  year  abovesaid,  at 
be  parish  aforesaid,*  Id  the  county  aforesaid, 
nd  divers  others  days  and  tiroes,  as  well  be- 
ore  as  after,  there  and  elsewhere  in  the  same 
oQDty,  falsely,  maliciously,  advisedly,  secret- 
y,  traitorously,  and  with  force  and  arms,  did 
Eieet,  propose,  treat,  consult,  consent  and 
irree,  dim  our  said  lord  the  km^  that  now  is, 
»y  lying  in  wait,  and  guile,  to  assassinate,  kill 
tnd  murder ;  and  that  execrable,  horrid,  and 
ftetesiable  assassination  and  killing  the  sooner 
0  execute,  and  perpetrate,  afterwards  (to  wit) 
Ihe  same  day  and  year,  and  divers  other  days 
ind  times,  at  the  parish  aforesaid,  in  the  county 
^foresaid,  traitorously  did  treat,  propose,  and 
eonsult,  of  the  ways,  manner,  and  means,  and 
the  time  and  place,  where,  when,  how,  and  in 
what  manno",  our  said  lord  the  king,  so  by  ly- 
ings inivait,  the  more  easily  you  mieht'kill; 
and  did  consent,  agree,  and  assent,  that  fortjr 
horsemen,  or  thereabouts,  whereof  tbe  said 
Christopher  Knightley,  you  the  said  Robert 
Uwicky  Ambrose  Rook  wood,  and  Charles 
Cranbume,  should  lie  four ;  and  every  one  of 
jon  traitorously  tiM^c  upon  himself  to  be  one, 
with  guns,  muskets,  and  pistols,  charged  with 
gunpowder  and  leaden  bullets,  and  with  swords, 
npiers,  and  other  weapons  being  armed,  should 
lie  in  wait,  and  lie  in  ambush,  our  said  lord  the 
kingf  in  his  coach  being,  when  be  should  go 
almd,  to  invade,  and  that  a  certain  and  com- 
petent number  of  those  men,  so  armed/should 
Kt  upon  the  guards  of  our  said  lord  the  king 
tben  attending  him,  and  being  with  him,  and 
ifaoaid  fight  with  them,  and  overcome  them, 
whilst  others  of  the  same  men  so  armed,  our 
ttid  lord  the  king  should  assassinate,  slay,  kill, 
ttd  murder ;  and  you  the  said  Robtirt  Lowick, 
Ambrose  Rookwood,  and  Charles  Cranburne, 
together  with  the  said  Christopher  KLnightley, 
the  treason,  and  all  the  traitorous  intentions, 
dcsi^,  and  contrivances  aforesaid,  to  execute, 
perform,  fulfil,  and  bring  to  efiect,  afterwards 
(to  wit)  tbe  aforesaid  lOth  day  of  February,  in 
the  seventh  year  abovesaid,  at  the  parish  afbre- 
•sid,  in  the  county  aforesaid,  divers  horses,  and 
terv  many  arms,  guns,  pistols,  swords,  rapiers, 
SBd  other  weapons,  ammunition  and  warlike 
things,  and  military  instrumenU,  fiilsely,  ma- 
ficionsly,  secretly,  and  traitorously  did  obtain, 
boy,  gather  together,  and  procure,  and  cause 
to  be  bought,  obtained,  gathered  together,  and 
procured  with  that  intention,  then  in  and  about 
the  detestable,  horrid,  and  execrable  assassina- 
tion, killing,  and  murder  of  our  said  lord  the 
king  that  new  is,  as  aforesaid  to  be  used,  em- 
pkiyed,  and  bestowed ;  and  the  same  premisses 
the  more  safely  and  certainly  to  execute,  do, 
aad  perform,  the  aforesaid  Christopher  Knight- 
ley, with  Me  Edward  King,  late  of  high  trea- 
•so,  m  contriving  and  cotMpirin^^  the  death  of 
sor  said  lord  the  king  that  now  is,  duly  con- 
rided  and  attainted,  by  the  consent  and  agree- 
Beot  of  divers  of  the  traitors  and  conspirators 
ifbresaid,  the  said  10th  day  of  Februarv,  in  the 
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seventh  year  abovesaid,  went  and  came  to  the 
place  proposed,  where  such  intended  assassina- 
tion, killing,  and  murder  of  our  said  lord  th^ 
king  by  lymg  in  wait,  should  be  done,  per- 
formed, and  committed^  to  see,  view,  and  ob- 
serve the  convenience  and  fitness  of  the  same 
plai!e  for  such  lying  in  wait,  assassination,  and 
killing,  there  to  be  done,  performed,  and  com- 
mitted: and  that  place  being  so  viewed  and 
observed,  afterwards,  (to  wit)  the  same  day 
and  year,  their  observations  thereof  to  several 
of  the  said  traitors  and  conspirators  did  relate 
and  impart,  (to  wit)  at  the  parish  aforesaid,  in 
the  county  aforesaid :  and  you  the  aforesaid 
Charles  Cranburne,  the  same  day  and  year 
there,  in  order  the  said  execrable,  horrid,  and 
detestable  assassination,  and  killing  of  our  said 
lord  th^  king,  by  tbe  traitors  and  conspirators 
aforesaid,  the  more  readily  and  boldly  to  exe- 
cute, perf^jrm,  and  commit,  advisedly,  know- 
ini^ly,  and  traitorously  did  bring  and  carry  be- 
tween divers  of  thobe  traitors  and  conspirators, 
forward  and  backward,  from  some  toothers  of 
them,  a  list  of  the  names  of  divers  men  of  those 
who  were  designed  and  appointed  our  said  lord 
the  king  so  as  aforesaid  by  lying  in  wait  to  kilt 
and  murder ;  against  the  doty  of  the  allegiance 
of  the  said  Christopher  Knightley,  you  the^ 
said  Robert  Lowick,  Ambrose  Rookwood,  and 
Charles  Cranburne,  and  against  the  peace  of 
our  said  lord  the  king  th%it  now  is,  his  crown 
and  dignity,  and  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

How  say  est  thou,  Robert  Lowick?  Art  thou 
guilty  of  the  high-treason  whereof  thou  stahd- 
est  indicted,  or  not  guilty  f 

Lowick.   Not  guilty. 

CL  ofAr,  Culprit,  How  wilt  thou  be  tried  f 

Lowick.   By  God  and  my  country. 

CL  ofAr,    God  send  thee  good  delivecaace.  ^ 
How  sayest  thou,  Ambrose  llookwood  P    Art 
thou  guilty  of  the  high -treason  whereof  thou 
standest  indicted,  or  not  gnilty  ? 

Rookwood.   Not  guilty. 

ClofAr.  Culprit,  How  wilt  thou  be  tried  .^ 

KooKKood,    By  God  and  my  country. 

CL  of  At,  God  si;nd  thee'  good  deliverance. 
Charles  Cranburne,  How  sayest  thou.^  Art 
thou  guilty  of  the  high-treason  wltereof  thou 
standest  indicted,  or  not  guilty  ? 

Cranburne.    Not  gnilty. 

CL  rfAr,   Culprit,  How  wilt  thou  be  tried  ? 

Cranburne.   By  God  and  my  country. 

CL  ofAr.    God  send  thee  good  deliverance. , 

Cranburne,  My  lord,  I  desire  your  lordship 
would  grant  me  )he  fiivour  for  my  wife  to  come 
to  me  in  pri?ate,  and  that  1  may  have  pen,  ink, 
aad  paper. 

L.  C.  /.  (sir  John  Holt).  Pen,  ink  and  paper, 
you  must  have ;  but  as  to  the  otlier,  Me  must 
consider  of  it.  Keeper  of  Newgate,  W  hat  baf 
been  usual  in  those  cases? 

Keeper.  My  lord,  we  let  nobody  come  to 
them  in  private  but  their  counsel. 

L.  C.  J.  That's  provided  for  by  the  act  that 
allovrs  them  counsel;  but  has  it  been  usual 
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heretofore  to  permit  any'  body  else  to  ht  ^wkh 
tbera  in  private ;  the  wife,  or  any  other  rela- 
tions ? — Keeper.   It  has  not 

L,  C,  J.  It  is  very  dangerous  if  it  should ; 
therefore  let  bini  have  his  wife  come  to  bim  in 
the  presence  of  the  kee|)er. 

(franbiirne.  And  pen,  ink,  and  paper,  1  hope, 
my  lord  ? 

L,  C.  J.  Yes,  ves,  that  you  shall  have. 

Cranburne,  You  don't  deny  me,  my  lord, 
that  1  may  have  my  wife  come  to  me? 

'  L.  C.  /.  No,  we  do  not,  but  she  must  not 
be  in  private  with  you,  for  fear  of  an  escape. 

RookwTod,  I  beg  the  same  favour,  my  lord, 
to  have  my  brotlier  come  to  me,  and  pen,  ink, 
and  paper. 

L,  C.  J.  You  shall  have  the  same  rulf  y  but 
you,  keeper,  must  have  especial  care  whom 
you  do  permit  to  come  to  them,  and  be  private 
with  them  ;  for  it  is  still  at  your  peril  if  any  ill 
accident  happens  by  your  indulgence  to  them : 
and  yet  it  is  nt  they  should  have,  all  that  is  rea- 
sonable for  prepanng  for  their  defence  at  their 
trials. 

Lowick,  And  I  desire,  my  lord,  I  may  have 
iby  sister  come  to  me,  and  the  liberty  of  her 
bemg  in  private  with  me. 
^  X.  C.  J.  Your  friends  may  Come  to  you  at 
seasonable  times,  in  the  presence  of  the  keeper ; 
you  shall  have  any  thing  that  is  reasonable, 
but  the  safety  of  the  government  must  be  looked 
after.  Therefore,  keeper  of  Newgate,  take  back 
your  prisoners,  and  bring  them  here  tbis  day 
se'nnight  at  seven  o'clock  in  the  morning, 
without  any  other  order. 

[They  staid  at  the  bar  about  half  an  hour, 
the  Judges  consulting  among  themselves  about 
the  precept  for  the  petty  jury  upon  a  late  act 
et*  parliament,  which  has  appointed  six  days 
for  the  jury  to  be  summoned  before  thev  ap- 
pear to  try  any  cause,  and  upon  the  last  Act  in 
neffulating  Trials  in  Gases  of  High  Treason ; 
which  requires  that  the  j)risoner  shall  have  a 
c6py  of  the  pannel  of  the  jury  duly  returned, 
at  least  two  days  before  his  trial.] 

Then  the  Prisoners  were  carried  away,  and 
tlie  Grand  Jury  withdrew  to  consider  of  the 
f6vidence  against  Knit^litley,  and  in  a  quarter 
of  an  hour  came  back,  and  being  called  over, 
delivered  in  a  bill  to  the  court. 

CL  cfAr.  Gentlemen,  you  are  content  the 
court  shall  amend  matter  of  form,  or  false 
Latin  iu  this  indictment,  without  altering^  any 
matter  of  substance  without  your  privity. 

Jury.   Yes. 

C/.  of  Ar,  Then,  gentlemen,  you  may  go 
for  this  time;  and  you  are  to  take  notice  if 
there  be  occasion  at  any  time  to  call  you  to- 
gether, you  shall  have  sufficient  warning  given 
to  you  beforehand.  Tbis  is  Bitla  Vera  against 
Alexander  Knightley  for  high  treason. 

[Then  the  Judges  resumed  the  debate  among 
themselves,  and  at  last  resolved  that  there 
should  go  three  several  Venires  for  the  petty 
jury,  returnable  this  day  se'nnight  \  one  to  try 
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between  the  king  and  Robert  Lowicfc,  the  se^ 
cond  to  try  between  the  king  and  Ambroie 
Rookwoody  and  a  third  between  the  king  and 
Charles'  Cranburne ;  becaiisef  though  the  in- 
dictment be  against  them  jointly,  yet  it  was* 
several  ofience  in  every  one  of  tkem,  and  tbey 
might  sever  in  their  challenges,  aad  thatwouM 
be  troublesome,  and  therefore  it  was  thoiiigbt 
best  to  sever  tliem  in  their  trials ;  and  there- 
fore the  court  adjourned  for  an  hour  or  some- 
thing more,  while  the  precepts  for  the  jury 
were  preparinfif,  and  according  to  the  adjourn- 
ment met,  and  signed  and  scaled  the  precepts^ 
and  then  adjoivned  the  Sessions  of  Oyer  aod 
Terminer  until  this  day  se'nnight,  at  seven  ia 
the  morning.] 

Die  Martis  Vicesimo  primo  ApriKs,  Anno 
Regni  Regis  Willielmi  Tertti  OcUvo, 
Annoq;  Dom.  1696. 

HThe  court  sat  about  eight  o'clock,  at  whicb 
were  present  a  great  nuraoer  of  noblemen,  sod 
persons  of  quality,  who  were  in  thecommi«* 
sion,  and  seven  of  the  judges ;  to  wit,  the  lord 
chief  jostice  Holt,  the  lord  chief  justice  Trebj, 
the  lord  chief  baron  Ward,  Mr.  justice  NcfiI, 
Mr.  justice  Powel,  Mr.  Justice  Eyre,  and  Mr. 
baron  Fowls. 

CL  ofAr.  Cryer,  make  proclamation. 

Cryer.  O  yes,  Oyes,  O  yes.  All  manner 
of  persons  that  have  any  thing  more  to  do  at 
this  Sessions  of  Oyer  and  Terminer,  adjourned 
over  to  this  day,  draw  near  and  give  your  at' 
tendance.    And  God  save  the  king. 

CL  ofAr,    Cryer,  make  proclamation. 

Cryer,  O  yes.  Sheriffs  for  the  county  of 
Middlesex,  return  the  precepts  to  you  direct 
upon  pain  and  peril  will  fall  thereon. 

The  Under-Sheriff  returned  the  Precept 

CL  ofAr,  Mr.  Baker,  pray,  whom  do  yoo 
intend  to  begin  with  P 

Mr.  Baker,  With  Ambrose  Rookwood. 

CL  ofAr.   Cryer,  make  proclamation. 

Cryer,  O  yes.  You  good  men  of  the  coantj 
of  Middlesex,  summoned  to  appear  here  tbu 
day,  to  try  between  our  sovereign  lord  tba 
king,  aofl  the  prisoners  that  are,  and  shall  bi 
at  the  bar,  answer  to  your  names,'  as  you  shall 
be  called,  every  one  at  the  first  call,  and  sart 
your  issues. 

The  whole  pannel  Was  called  over,  and  tba 
appearances  of  .those  that  answered  recorded} 
and  the  defaulters  were  again  called  over. 

CL  ofAr,  Keeper  of  Newgate,  set  Arobrow 
Rookwood  to  the  bar,  (whicb  was  done).  Yoo 
the  prisoner  at  the  bar, '  Ambrose  Rocuswood, 
those  men  that  you  shall  hear  called,  and  per- 
sonally appear,  are  to  pass  between  our  sove- 
reign lord  the  king  and  you,  upon  trial  of  yow 
life  and  death  ;  if  tlieretore  yon  will  challeDga 
them,  or  any  of  tbem,  your  time  is  to  spnk 
unto  them  as  they  come  to  the  book  to  ba 
swoni^  before  tbey  be  sworn. 


*S3 


for  High  Treason* 


£&r  Bartkohm€»  Shower.  If  your  lordship 
leases,  we  have  a  doubt  or  two  to  propose  to 
our  lordship,  in  respect  of  the  trial  this  day : 
lit  before  I  offer  it,  we  beg  your  favour  for  a 
urd  Id  behalf  of  ourselves.    .  ^ 

My  Icrd,  We  are  aiftigDed  of  counsel,  in  pur- 
ance  of  ao  act  of  parliament,  and  we  hope 
Mil  nothing  which  we  shall  say  in  defence  of 
srclieols  shall  be  imputed  to  ourm^lves.  I 
lought  it  would  have  oeen  a  reflection  upon 
le  govemment  and  3four  lordships'  justice,  if 
eing  assigned  we  should  have  refused  to  ap- 
ear ;  it  would  have  been  a  publication  to  the 
torld,  that  we  distrusted  your  candor  towards 
SID  our  future  practice  upon  other  occasions- 
tut,  my  lord,  there  can  be  no  reason  for  such 
fear  ;  I  am  sure  I  have  none  ;  for  we  must 
eknowledge,  we  who  have  been  practisers,  at 
bis  bar  especially,  that  there  was  neyer  a  reign 
r  government  within  the  memory  of  man, 
rherein  such  indulgence,  such  easiness  of 
emper,  hath  been  shewn  from  the  court  to 
be  counsel,  as  there  always  hath  been  in, this. 
iever  was  there  such  freedom  and  liberty  of 
lebate  and  argument  allowed  to  the  bar,  and 
re  thank  your  lordship  for  the  same. 

My  lord.  We  come  not  here  to  countenance 
he  practices  for  which  the  prisoner  stands  ac* 
used,  nor  tlie  principles  upon  which  such  prac- 
ioes  may  be  nresumed  to  be  founded  ;  for  we 
mow  of  none,  either  religious  or  civil,  that  can 
varrant  or  excuse  them.  But  the  act  of  par- 
iament  having  warranted  the  appearing  of 
Bouosel  for  persons  accused  to  make  defence 
fin*  them,  we  hope  your  lordship  will  give  us 
bftve  to  make  what  objections  we  c^n  on  their 
^alf. 

L.  C.  J.  Holt.  Look  ye,  sir  B.  Shower,  go 
Ml  with  your  objections ;  kt  us  hear  what  you 
bave  to  say. 

Sir  jB.  Shower.  My  lord.  It  appears  to  be  a 
ioobt  to  us,  upon  tliis  act  of  parliament,  whe- 
ther this  cause  can  be  tried  this  day :  and  if  it 
be  a  doubt,  we  hope,  though  it  should  not  have 
that  weight  with  the  court,  that  we  apprehend 
it  has:  yet  your  lordship  will  excuse  us,  and 
Kttle  it  accoirding  to  your  judgment.  The  act 
requires.  That  all  that  shall  be  accused  and  in- 
dieted  for  high-treason,  whereby  any  corrup- 
tioB  of  blood  may,  or  shall  be  raadfe  to  any  such 
BfTeader  or  offenders,  or  to  any  the  heir  or  heirs 
of  any  such  offender  or  offenders,  or  for  mis* 
prisioD  of  such  treason,  shall  have  a  true  copy 
sf  the  whole  indictment;  and  afterwards  shall 
have  copies  of  the  pannel  of  the  jurors  who  are 
Is  try  them,  duly  returned  by  the  sheriff  and 
delivered  unto  them ;  and  every  one  of  them  so 
secosed  and  indicted  respectirely  two  days  at 
the  least  before  he  or  they  shall  be  tried  for  the 
■soke.  Now  if  your  lordship  ^ill  please  to  cast 
your  eye  upon  this  Venire  Facias,  and  it  will 
•ppear  to  be  returned  but  this  day,  and  that  is 
Bst  according  to  the  intent  of  this  law.  And  it 
HI  impossible  then,  if  it  be  as  we  apprehend  it, 
lad  put  it,  that  this  trial  should  go  on  at  this 
JBie ;  and  that  this  construction  should  be  so  as 
re  say,  not  only  th^  woidsj  but,  «a  we  take  it, 
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the  intent  and  meaning  of  the  act  of  parliament 
too  are  for  us,  that  there  ought  to  have  been  a 
eopy  of  the  pannel  aflLer  the  return  two  days  be- 
fore the  trial.  For  in  the  first  place,  my  lord,  th^ 
words  are  plain :  it  must  be  a  copy  of  the  pan- 
nel duly  returned  by  the  sheriff.  Now,  though 
it  be  a  copy  of  the  array  of  the  pannel  which 
we  have  delivered  to  us,  yet  it  is  not  a  copy  oi* 
the  pannel  of  the  jurors  returned  ;  for  it  is  no 
return  till  it  come  into  court.  And  the  kins^'s 
counsel  must  admit,  that  in  the  case  of  all  writs 
returnable,  it  cannot.be  said  that  there  is  a  re- 
turn, where  there  is  a  writing  upon  the  back, 
or  a  label  annexed,  till  it  be  actually  returned 
into  court.  As  in  the  case  of  a  Fieri  Facias, 
or  a  Mandamus,  an  action  for  false  return  can- 
not lie  till  the  writ  be  actually  returned.  For 
such  action  must  be  brought  into  the  county  of 
Middlesex,  where  the  court  resides,  btfbre 
whom  the  return  is  made,  ana  not  in  the 
county  where  the  sheriff  lived  tbat  made  tlie 
return  ;  for  it  is  not  a  return  till  filed  in  court. 
Now  here  the  words  of  the  act  are ;  *  He  shall 

*  bave  a  copy  of  the  pannel  of  the  jurors  who 
'  are  to  try  him,  duly  returne<l  by  the  sheriff 

•  two  days  before  the  trial.'  Now,  we  humbly 
insist  that  the  words  <  duly  returned'  must  be 
antecedent  to  the  having  the  copy,  or  else  he 
cannot  be  said  to  bave  a  copy  of  the  pannel 
duly  returned.  The  act  of  parliament  does  noc 
say  which  shall  be  duly  returned  ;  and  tbere<*> 
fore  there  does  arise  a  doubt,  whether  your 
lordship  will  not  direct  us  to  have  a  copy  after 
the  return  made,  which  is  but  this  day. 

Mr.  Phippg.  If  your  lordship  pleases  to 
spare  me  a  word  of  the  same  side :  We  take  it, 
that  by  this  act  of  parliament  the  jtu'y  must  be 
duly  returnedibefore  the  uanuel  is  deiivei-ed  to 
us.  Now  the  return  is  tne  answer  that  is  in- 
dorsed upon  the  writ  with  the  pannel  annexed,^ 
and  delivered  into  court ;  for  the  return  is  to 
the  court,,  and  till  it  be  delivered  into  court, 
it  cannot  properly  be  said  to  be  a  return. 
We  acknowledge  the  copy  of  this  pannel  baa 
been  delivered  unto  us,  two  or  three  days 
ago.  But  the  Venire  being  not  returned  till 
to-day,  we  think  we  have  not  a  copy  of  the 
pannel  within  the  intent  of,  and  according 
to  the  act  of  parliament.  And  I  desire  to  put 
your  lordship  this  case:  this  act  of  parlia^ 
meat  does  likewise  provide,  that  the  prisoner 
should  have  a  copy  of  his  indictment  five 
days  before  his  trial,  to  enable  him  to  consull 
with  his  counsel  how  to  plead  and  defend  him- 
self ;  suppose  then  a  copy  of  a  bill  that  is  in- 
tended to  be  presented  to  the  grand  jury ,  be  de- 
livered to  the  person  accused  five  days  before 
the  grand  jury  are  to  meet,  and  they  after- 
wards meet,  and  find  it,  and  the  party  is  brought 
immediately,  and  arraigned  upon  it:  this  is  ft  ^ 
true  copy  of  the  indictment,  yet  certainly  tbo 
intent  oi  the  act  of  parliament  is  not  answered, 
for  it  was  not  a  true  copy  of  the  indictment  at 
the  time  it  was  delivered.  And  I  take  this 
case  to  be  under  the  same  reason.  This  is  not 
a  pannel  duly  returned,  till  now ;  and  therefore 
by  c<Hi§(<|ttence  we  bave  not  th»t  advantage 
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Et inff^wl to gjye m;  }fobe 
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Ifaitbisactofparfa 

far  libidb  UMiiw  we  haUj  amwcbciid 

Mgte  Ml  ID  be  Hied  l»-^y  ;  which  we  sol 

I0>eiirktd^ 

JLC.J.  WhalcijTeatoil,Mr.AttonMj? 
Alt.  Gem,  (urThmaM  Trevor).  Bly  ford, 
wilh  ■iifciHiiiiiiBy,  thk  ohfectioo  will  receive  a 
vcfj  piak  aaswcr.  Iff  imderBlaDd  it  »«1>^ 
Ihey  my  thai  thej  ought  to  have  a  eapy  oftfae 
paaDd  after  it  is  letiuued,  and  that  it  caonol  be 

.  aaid  to  be  do)y  delivered,  acoordiog  to  the  pro- 
▼iaoo  in  this  ad  of  parhaBcnt,  till  after  the 
Teoire  Farias  be  duly  retomed  into  the  ooort, 
and  theo  th^  are  to  have  it  two  days  before 
they  are  tried.  They  say  the  Venire  Paeias 
is  retnraed  hot  to-day,  aod  so  the  copy  deli- 

^  rered  to  them,  is  not  porsoaot  to  the'ad  of 
parliament;  and  so  the;f  cannot  be  tried  to-day : 
Ibis  1  take  to  be  the  objectioe.  But  wiib  sob- 
misRon,  my  lord,  it  w'dl  be  plain  both  by  the 
words  of  the  act,  and  the  reason  and  intention 
of  ity  that  there  is  no  oecasioo  at  all,  nor  no 
necessity  of  having  the  writ  returned  before 
Ihe  copy  of  tbepannei  be  defivered.  The  words 
ofthe  ad  of  parliament  are  diese:  *  Thai  every 

*  person  and  pmons  who  shall  be.  aecnsed,  in- 

*  dieted,  and  tried  for  treasoo,  or  misprision  of 

*  treason,  after  the  25th  of  March,  1696,  shall 
'  have  copies  of  the  pannel  of  the  juror*  who 

*  are  to  try  them,  duly  returned  by  the  sheriff^ 
«  and  delivered  to  them  two  days  before  thej 
«  be  tried.'  Now,  first,  my  lord,  1  think  it  is 
apparent  what  the  meaning  and  design  of  the 
ad  of  parliament  was,  that  the  prisoner  shooM 
know  two  days  before  the  triaU  who  were  the 

Jury  that  were  to  pass  upon  him,  that  he  might 
have  an  opportonity  to  consider  how  he  should 
make  his  challenges  as  he  fhooght  fit,  and 
lime  to  enquire  into  the  qnahficatioos  of  them, 
that  if  there  were  any  particular  ground  of 
challenge,  he  might  not  lose  that  benefit ;  so 
that  if  he  has  a  copy  of  the  psnnel  arrayed  by 
the  sheriff,  which  is  afterward  returned  by  the 
sheriff  into  court,  and  there  is  no  Tsriatioii  of 
that  jMumel  afterwards;  then  osrtsinly  the  end 
and  mtent  of  the  ad  is  entirely  pursued :  for 
by  that  means  the  prboner  has  the  names  of 


TVmI  ofAmbrmt  Rookmood^ 


ah  theja.7ret.m«a..«i.»aft«nn«l«edM. 
and  has  a  fnU  opportunity  of  making  audi 
challenges  as  he  thmks  fit.  i^id  as  the  reason 
and  intent  of  the  ad  is  answered  by  thitf^on- 
strudion,  so  the  rery  words  of  the  ad  are  an- 
swered: for  it  is  not  said  in  the  ad,  that  he 
diall  have  acopyof  the  paonel  after  it  is  rduni- 
ed,  but  it  is  said  a  copy  of  the  pannel  dulvrr;- 
tnmed  by  the  sheriff;  that  is,  when  the  sheriff 
lias  arrayed  a  paanel,.  then  he  is  to  have  a  copy 
of  that  pannel ;  and  if  afterwards  the  sheriff  r^ 
turn  the  same  panne]  into  court,  is  not  this  a 
copy  of  the  pannel  dulj  rdumed  ?  With  sub- 
mission it  is,  and  soffioent  to  answer  both  the 
words  and  intention  of  the  ad  of  parliament 
It  is  true,  my  lord,  if  the  ad  of  pariument  had 
•aid  he  should  have  a  copy  of  tne  pannel  after 
it  was  returned,  then  we  eould  od  have  said 
but  that  the  ofayedion  would  hold.  But  when 
Iho  words  aBB  geosnly  and  it  is  mo 


that  the  copy  is  to  be  de 
the  array  is  made,  because  that  ai 
die  intent  and  end  of  the  ad  of  pariii 
which  was  to  eoaUe  the  pfissncr  to  nu 
chaOei^es,  we  take  that  to  be  suffiden 
if  another  interpretstion  shoold  be  m 
vronJd  render  the  tiisl  in  such  eases  lb 
all  the  mischiefo  in  the  world,  and  make 
prsdicable  that  any  pcnon  should  be  tri 
leasl  it  would  introduce  a  new  method  c 
oeedings  that  never  was  practised,  nor  oi 
be  intioduoed,  unless  this  ad  of  pniliaoi 
exprem  words  had  appointed  and  eons 
such  a  new  method ;  and  we  snpposi 
lonkhip  will  never  make  any  such  ooi 
tion,  tint  the  ad  intended  a  new  methc 
less  expressly  dedared  ;  for  if  it  were,  i 
would  have  it,  that  the  copy  of  the  pani 
nd  to  be  delivered  till  after  the  return 
writ,  then  the  prisoner  cannd'  be  trie< 
the  return  of  tlie  writ ;  for  upon  the  ret 
the  writ,  the  jury  must  be  brought  to  tl 
the  prisoner  mint  be  brought  to  the  \m 
adjourned  over  to  a  further  time,  thai 
mean  time  a  eopy  may  be  dehvcmi  to 
1  believe  that  th^  can  never  shew  any 
dent  that  there  was  such  an  adjoomme 
jury  of  life  and  death,  over  to  another  d 
a  person  to  have  a  copy  of  the  psnnd,  to 
him  to  make  his  challenges;  and  eitbc 
must  be  the  oonsequence,  or  eke  the  jnr 
nd  come  upon  the  return  of  the  Venire  J 
but  tibere  most  go  a  Habeas  Corpora,  s 
prisoner  tried  upon  that  Hsbeas  Corjioi 
first  there  must  be  the  return  of  the  writ 
the  copy  cf  the  pannd  delivered,  then  tl 
beas  Corpora  returnable  another  day ;  an* 
that  tiie  trial  must  be  had :  but  I  believ< 
can  be  no  instance  given  of  a  trial  for  I 
upon  a  Habeas  Corpora.  Now  if  the 
ment  bad  intended  that  diey  would  ik 
the  copy  of  the  pannel  ddivered  till  af^ 
return  of  the  Venire  Facias,  they  woul 
tsinly  have  oqiressed  and  piovided  he 
method  of  trial  should  have  been;  t 
that  either  the  jury  siwuld  have  been  adj 
over  tin  another  day,  or  else  brought  to  t 
upon  a  Habeas  dorpora;  which  is  th 
way  that  can  be  thought  of.  Indeed,  m 
1  do  agree,  that  if  the  sheriff  shonhl 
copy  of  the  pannel,  and  afterwards  shoui 
that  pannd,  though  but  in  one  nam 
woula  not  answer  the  end  of  the  ad  of 
ment,  because  the  prisoner  is  deprived 
opportunity  of  knowing  th<!  name  of  tl 
son  that  he  so  altered,  in  order  to  his  i 
his  challenges  sgainst  him :  but  if  the 
do  return  Uie  same  persons  that  are 
copy  delivered  to  the  prisoner,  then  we 
all  mtents  and  purposes,  answer  the  enc 
ad  of  parliament,  and  avoid  the  absut 
strudion  that  they  would  make  of  this 
the  changing  the  mdhod  of  trials,  and  : 
can  well  tell  what  method  should  be  pc 
but  certainly  if  the  ad  of  parliament  ii 
a  new  method  should  be  pursued,  they 
have  doacribcd  and  settled  what  it  sboul 
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Sol.  Gen.  (ar  John  Hawies).    If  your  lord- 
ship pleuei  to  spare  me  a  word  of  the  same 
side ;  ray  lord,  this  is  an  objectbn  that  has  been 
fereaeeo,  and  I  think  has  been  prevented ;  for, 
with  submission,  I  take  it,  the  act  has  been 
soffictentl^  answered  both  as  to  the  words,  and 
as  to  the  intent  of  it,  in  the  prisoner's  having 
the  ttopy  of  the  pannel  before  the  jury  be  re- 
tamed  ;  there  must  be  such  a.thing  as  a  pannel 
arrayed  before  the  jury  be  summoned,  and 
therefore  it  is  sufficient  that  the  prisoner  have 
a  eopy  of  that  pannel  so  many  days  before  his 
trial ;  which  was  only  intended  for  that  parti- 
cofaur  reason,  that  he  might  be  provided  suffi- 
ciently to  make  his  legal  challeiufes.     Cer- 
tainly within  the  intent  of  the  act  ofparliament 
it  is  well  enough  if  he  had  but  a  copy  of  the 
pannel  two  days  before  the  return  or  the  writ, 
proTided  the  jury  was  not  altered  that  was  ar- 
imyed«  nor  any  other  names  put  in  but  those 
^lat  be  had  a  copy  of  before :  now,  my  lord,  I 
think  this  act  of  parliament  roust  be  taken  ac- 
cordinsr  to  the  intent  and  meaning  of  it,  or  dse 
it  will  near  hard  upon  the  prisoner,  and  harder 
sore  than  it  was  designed  it  should :  this  act 
says,  he  shall  have  a  copy  of  his  indictment  so 
asany  days  before  his  trial ;  now  I  would  fain 
know  whether  they  wonld-have  it  construed, 
that  the  copy  does  not  lyed  to  be  delivered  till 
after  issae  joined,  which  must  be  if  their  doc- 
trine holds  true,  that  the  act  is  to  be  con- 
atroed  according  to  the  strict  letter  of  it,  for 
that  trial  is  the  trial  of  the  issue ;   what  if 
the  indictment  be  delivered  five  days  before 
^  trial,  thongh  aAer  issue  joined,  it  is  well 
eooogh  according  to  such  an  exposition,  for 
the  arraigning  of  the  prisoner  is  no  part  of  the 
trial,  and  yet  it  was  the  intent  of  the  par- 
liameDt  that  he  should  have  a  copy  of  the  in- 
^idment  five  days  before  he  was  arraigned, 
aod  that  for  this  reason,  because  he  might  have 
aeveral  pleas  to  plead,  and  objections  to  make 
hrfore  he  pleaded  the  general  issue ;  be  might 
have  pleas  in  abatement,   which  aAer  plea 
pleaded  of  not  guilty  he  could  not  have  the 
advantage  Of,  nor  could  he  afterwards  move  to 
^ossh  the  indictment,  which  he  might  other- 
wise have  good  reason  for,  if  he  had  the  copy 
before  he  was  put  to  plead,  so  that  1  take  it  the 
act  is  to  be  interpreted  every  where  according 
to  the  intention  of  it,  and  the  prisoner  at  the 
bar,  according  to  the  intention  of  the  act,  has 
bad  a  copy  of  this  indictment  ^y^  or  six  days 
before  his  arraignment,  and  therefore  we  have 
acted  according  to  the  purpose  and  meaning  of 
the  pariiament ;  and  likewise  be  has  had  a  copy 
of  the  pannel  of  the  jurors  that  are  to  try  him, 
which  is  duly  returned  bv  the  sheriff,  which  is 
fikewise  according  to  the  act  of  parliament. 
Am  for  what  they  say  that  even  a  copy  of  the 
indictment  before  it  be  found  would  not  he  good 
according  to  this  act ;  that  is  true,  but  the  case 
is  not  the  same,  nor  the  reason  of  the  case  alike 
between  that  and  the  pannel  of  a  jury,  because 
it  is  sufficient  in  law  to  make  it  a  good  pannel 
if  it  be  arrayed  by  the  sheriff*  before  the  jury  be 
J,  for  the  sheriff  must  array  and  com- 


pletohis  pannel  to  let  his  bailiff  know  who  must 
be  summoned ;  but  in  the  case  of  an  indictment, 
though  a  bill  be  first  formed  by  the  clerk,  yet 
it  is  not  looked  upon  as  a  formal  indictment  in 
point  of  law,  till  it  be  found  by  the  jury  as  then: 
verdict,  and  preferred  to  the  court;  and  itia 
not  necessary  that  this  indictment  should  be 
formed  for  the  jory  before  they  find  it,  for  they 
are  properly  to  make  their  own  presentments 
themselves ;  and  the  ancient  practice  was,  that 
they  only  presented  the  fact,  and  the  matter 
was  put  luto  form  afterwards  by  the  court,  and 
in  many  cases  it  is  so  at  this  day,  as  we  have 
had  some  instances  lately ;  but  as  to  the  ar- 
raying of  a  pannel  it  always  was  so,  and  always 
must  be  so  arrayed  by  the  sheriff  before  the  jury 
summoned^  and  there  is  the  difference  between 
the  giving  a  copy  of  an  indictment  and  the 
copy  of  a  pannel,  the  one  is  taken  notice  of  in 
point  of  law  to  be  necessary,  the  other  is  not* 
This  giving  a  copy  of  the  pannel,  my  lord,  we 
say,  is  within  the  mtent  or  the  act,  which  was 
only  to  enable  persons  accused  to  make  their 
just  challenges,  and  that  Uiey  may  as  well  do 
when  a  copy  is  delivered  after  it  is  arrayed  by 
the  sheriff,  as  when  it  is  returned  by  the  sheriff, 
and  being  so  done,  with  submission,  it  is  well 
done  within  the  words,  a^  within  the  intent  of 
this  act  ofparliament. 

Mr.  Conyers.  My  Idtd,  the  words  of  this  act 
ofparliament  are.  That  they  shall  have  a  copy 
of  the  pannel  of  the  jurors  who  are  to  try  them, 
duly  returned  by  the  sheriff,  and  delivered  to 
them,  and  thi$,  t^o  days  before  the  trial :  my 
lord,  that  this  is  the  paonel  of  the  sheriff  of  the 
jurors  that  are  to  try  them,  as  soon  as  it  is  ar- 
rayed, has  been  observed  alr^dy ;  now  it  would 
be  a  forced  construction  to  construe  these  words 
that  follow,  *  duly  returned  by  the  sheriff,'  to 
be  meant,  that  a  copy  should«l>e  delivered  ai\er  ^ 
the  jury  is  returned,  because  that  would  be  a 
delay  of  justice,  and  keeping  off  the  trial  longer 
than  was  intended  by  this  act  of  parliament, 
and  more  than  will  answer^he  end  of  this  law ; 
for  the  end  of  it  was  to  give  the  prisoner  utU 
benefit  and  advantage  of  exceptions  against  any 
of  those  that  were  to  try  him,  and  if  he  has  this 
pannel  two  days  before  his  trial,  he  has  that 
benefit  the  law  intended  him.  Now,  my  lord, 
as  to  what  has  been  said  of  an  indictment,  which 


by  this  law,  he  is  to  have  a  co|iy  of  too,  that 
lictment  till  it  be  found,  and  so  answers  not 


quite  another  case  ^  tor  it  is  not  an 


is  plainly 
indictmen 

the  words  nor  intention  of  the  act  till  found  by 
the  grand  jury  ;  till  then  it  is  not  a  copy  of  hia 
charge,  and  therefore  by  no  construction  can  it 
be  called  a  copy  of  the  indictment.  I  think  I 
need  not  trouble  your  lordship  any  further  in 
thi» matter,  becauiie  this  objection  was  foreseen, 
and  has  been  already  considered  of  by  the  court 
upon  the  prisoner's  arraignment 

Sir  Barth.  Shower,  My  lord,  in  answer  to 
what  Mr.  Solicitor  has  said,  that  there  is  aa 
much  reason  to  expect  that  the  copy  of  the  in- 
dictment should  not  be  delivereil  till  afVer  plea 
pleaded,  as  that  the  pannel  should  not  be  deli- 
vered till  aiUr  the  jury  returned,  because  in  the 
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oese  of  the  indictment  it  is  said  flo  fnftny  days 
before  the  trial,  aod  the  trial  cannot  be  till  issue 
joined,  there  can  be  no  weight  in  that  objec- 
tion at  all ;  for  the  words  ot  Uie  act  are  quite 
diftierently  penned  in  the  case  of  the  indictment 
from  what  they  are  in  the  case  of  the  pannel ; 
for  thougfh  it  be  said  it  should  be  done  fi?e  days 
before  the  trial,  yet  it  is  added,  *  in  order  to  the 
*  advisin<r  with  counsel  how  to  plead ;'  which 
must  be  before  plea  pleaded,  and  therefore  it 
must  be  absolutely  necessary  to  be  dofie  before 
the  arraignment.  My  lord,  i  have  proposed 
my  doubt,'  it  may  hare  consequences  on  the 
one  side  and  the  other,  we  submit  intirely  unto 
your  lordship's  judgfroent ;  it  is  a  new  law,  and 
never  has  received  any  Opinion;  the  words  of 
it  are,  '  duly  returned  by  the  sheriff,*  and  the 
question  is.  Whether  a  copy  of  the  pannel  upon 
the  array  bef«re  it  be  returned  be  a  copy  of  tiie 
pannel  duly  returned,  though  the  same  pannel 
be  afterwards  duly  returned. 

Mr.  Fhipps,  My  lord,  Mr.  Attorney  General 
owns,  that  the  pannel  hfter  it  is  arrayed  may 
be  amended  and  altered  by  the  sheriff;  and  it 
was  never  intended  by  this  act  of  parliament^ 
that  any  copy  of  the  pannel  should  be  delivered 
to  the  prisoner  but  x»f  those  men  that  were 
really  returned  ;  so  \fX  we  take  it,  we  ought 
to  have  it  t^  o  days  after  the  return  and  before 
the  trial ;  for  certainly  it  must  be  a  copy  of  the 
men  returned,  which  if  the  sheriff  may  alter 
at  any  time  before  the  return,  the  intent  of  the 
act  of  parliament  can  never  be  answered  by 
any  copy  but  what  is  a  true  copy  of  the  return. 
Mr.  Conyers  would  ans\>er  the  objection  that 
I  made  about  a  copy  of  the  indictment  by  this, 
that  it  is  not  an  indictment  till  it  be  found  by 
the  jury  ;  hut  1  think  it  is  no  answer  to  our  ob- 
jection at  all,  though  it  be  but  a  copy  of  the  bill 
intended  to  be  presented  to  the  grand  ^uryi  yet 
if  the  grand  jury  afterwards  6nd  it,  it  is  as  true 
a  copy  of  the  indictment  as  this  is  a  copy  of  the 
jury  mtended  to  he  returned,  and  afterwards 
returned.  As  to  what  they  say,  that  this  will 
introduce  a  new  method  of  trial,  contrary  to  all 
form  or  proceedings,  that  can  be  no  obiection 
neither ;  for  if  it  be  so,  we  cannot  tell  how  to 
help  it,  the  parliament  have  thought  fit  to  have 
.  it  so,  and  we  must  submit  to  take  it  as  the  law 
has  made  it :  if  there  be  a  necessity  for  a  Ha- 
beas Corpora  upoa  the  provision  made  in  this 
act,  so  it  must  bef  for  we  must  take  the  law  as 
it  is.  We  subnut  our  objection  to  your  lord- 
ship ;  we  think  we  have  not  had  the  benefit  of 
this  law. 

Mr.  Cowper.  Surely,  my  lord,  what  Mr. 
Phipps  has  now  said  has  no  weight  in  it ;  that 
because  the  sheriff  had  it  in  his  power  to  alter 
the  pannel  before  it  was  returned,  therefore  this 
is  not  now  a  true  copy  of  the  pannel  of  jurors 
who  are  to  try  the  prisoner,  duly  returned  by 
the  sheriff;  which  are  the  words  in  the  act.  It 
is  true,  if  the  sheriff  had  in  fact  altered  the 
pannel  from  what  it  was,  and  returned  it  so  al- 
tered into  court,  no  doubt  of  it,  the  prisoner 
would  be  very  well  intKled  to  make  this  ob- 
jectioDi  that  he  bad  oot  a  copy  of  the  pannel, 


or  the  namesof  the  jwron  that  wen  numoiMd 
to  try  him ;  but  now  we  can  aver,  that  we  have 
parsued  this  act  of  parliament  literally;  fark 
answer  to  their  objection,  we  may  ask  tbii 
question  of  them  upon  the  words  of  the  id, 
Have  you  not  had  a  trne  cepy  of  the  names  of 
those  that  are  to  try  you,  and  are  duly  letnnied 
by  the  sheriff  for  that  purpose?  and  was  nst 
that  copy  delivered  unto  you  above  two  daw 
ago  P  They  cannot  say  they  have  not  had  it  so, 
and  if  they  cannot  say  so,  then  both  the  wodi 
and  meaning  of  the  act  of  parliament  are  id 
every  respect  answered ;  if  when  the  jury  cook 
to  be  called  the  prisoner  finds  the  |iamiel  to  he 
altered,  he  ha8>ea8on  to  object,  aod  will  haw 
the  benefit  of  the  objection,  that  be  has  not  that 
advantage  which  the  law  intended  bim,  hot  till 
that  prove  to  he  the  fact,  we  think  here  is  ^  (oil 
compliance  with  this  law. 

Soi,  Gen,  Sir  Barth.  Shower  mistakes  ny 
objections  about  the  copy  of  the  iiUfictnient; 
for  we  say,  if  the  intent  of  the  act  of  parliameit 
be  complied  with,  it  is  sufficient,  especuBf 
where  tne  words  are  any  way  doubtful ;  ac« 
cording  to  the  words  of  this  act  of  parkameiit  a 
copy  of  the  indictment  need  to  be  delivered  lot 
five  days  before  the  trial ;  bot  it  appearing  tint 
the  intention  of  these  law -makers  was,  that  1m 
should  have  a  copy  of  the  indictment  to  eaahle 
him  to  plead  to  it  if  he  had  cause,  therefwe 
though  the  words  be  *  before  the  trial,',  we  btve 
taken  it  that  be  should  have  a  copy  five  diyi 
before  his  arraignment,  and  so  we  have  con- 
plied  with  the  meaning  of  the  law  in  that  poiit, 
as  we  have  also  in  this,  which  was,  we  takeitf 
only  to  enable  the  prisoner  to  make  his  Mr 
lenges,  and  if  that  be  done  two  dajrs  before  hit 
trial,  with  submission,  it  fully  answers  this  lav. 
'  L.  C.  /.    Have  you  done,  gentlemen.^ 

Couns,    Yes,  my  tord. 

L.  C.  J.   Then  look  you,  sir  B.  Shower,  ai 
to  this  point  that  you  now  insist  upon,  we  have 
had  it  under  consideration  heretofore ;  we  were 
here  thb  day  se'nnight,  and  then  we  did  coi« 
sider  in  what  method  we  should  proceed,  M 
that  the  prisoner  might  have  the  benefit  »- 
tended  him  by  this  act  of  parliament :  the  aet 
of  parliament  does  desi^fn,  in  the  first  plaee, 
that  every  prisoner  that  is  to  be  tried  for  w^- 
treason  should  have  a  copy  of.  his  indictnest, 
at  least  five  days  before  the  trial ;  that,  I  tbiok, 
was  all  the  makers  of  this  act  of  parliameot  in- 
tended at  the  first ;  but  then  there  being  s«b- 
sequent  words,  which  shew  the  reason  vkj 
they  gave  him  the  copy  so  long  More  the 
trial ;  which  is,  that  he  might  advise  with  bia 
counsel  what  to  plead  ;  these  words,  we  coo* 
ceive,  have  given  the  prisoner  a  further  tioM 
than  what  was  originally  intended,  therefon 
we  have  thought  it  necessary  that  the  prisoner 
should  have  a  copy  of  his  indictment  five  days 
before  he  be  arraigned,  v  hich  is  five  days  w- 
fore  he  was  put  to  plead  ;  and  your  client,  the 
prisoner  at  the  bar,  has  had  the  benefit  of  tliii 
act  in  that  respect  before  we  arraigned  biro ; 
then  after  he  nas  pleaded,  the  question  was, 
when  he  was  to  have  a  copy  of  the  pannel? 


Jhif  High  Treason* 

I  design  of  this  act  of  parikmait  wai, 
s  pritoner  sboald  have  a  oopy  of  ike 
wo  dajs  before  hit  trial,  in  order  that 
It  eensider  of  the  persona  that  were  to 
;  that  he  mig^bt  inform  himaelf  of  their 
I,  tempers,  and  diapoaitions ;  that  so 
It  make  use  of  the  bmefit  the  law  ffifes 
challeD^oi^  (ive  and  thirty,  without 
'  any  eanae,  if  he  did  not  like  the  men, 
aauy  more  as  he  should  think  be  had 
Me  to  challenge :  now  in  this  case,  the 
eaign  of  this  act  of  parliament  is  an- 
for  he  has  had  a  copy  of  the  paonel,  as 
irseWea  acknowledge,  two  days  before 
of  his  trial,  so  that  he  has  the  foil  be- 
lt the  act  of  parliament  intended ;  he  is 
M>py  as  well  enabled  to  make  bia  ohai- 
is  the  law  designed  he  should  be,  and 
the  same  time  allowed  him,  that  the 
irliament  meant  he  should  have ;  tlien 
ig  the  design  of  this  act  of  pariiament 

answered  and  complied  with  in  the 
» next  qnestion  is,  Whether  the  words 
9t  are  satisfied  i*  For  we  would  be  rery 
a  case  of  this  nature,  where  an  act  of 
»t  intends  a  favour  to  a  prisoner  that 
t  the  bar  for  bis  life,  to  abridge  him  of 
of  that  fovour  which  the  very  words  of 
would  allow  him,  tbongli  the  intent  of 
)f  parliament  were  answered  oth^hvise: 
he  first  place  it  is  observable,  that  the 
larliament  does  not  say,  that  the  pri- 
all  have  a  copy  of  the  return ;  nor  Joes 
e  shall  have  a  copy  from  the  court,  but 
have  a  copy  of  the  pannel  of  the  jurors 
urned  that  are  to  try  him  ;  now  if  the 
rray  his  pannel  several  days  before  the 
n  the  Venire  Facias,  and  dues  give  him 
of  that  yerj  pannel,  which  pannel  is 
ds  returned  in  court,  has  not  he  then 
»f  the  pannel  duly  returned  P  Does  not 
rer  all  the  words  of  the  act  ?  For  yon 
es  say  that  it  is  net  said  in  the  words 
t,  that  the  copy  shall  be  delivered  after 
el  returned,  nor  does  there  need  a  copy 
;ry  return.  Surely  we  must  not  carry 
r'than  the  wonls,  if  the  ineanins:  be 
I  with,  and  we  think  this  answers  both 
id  meaning :  it  is  a  copy  of  the  pannel, 
py  of  that  pannel  that  is  duly  returned. 
make  another  construction  would  in- 
only  alter  the  usual  course  of  trials, 
mtradietory  to  the  very  process  itself. 
by  the  course  of  law  to  award  process 
ion  a  jurjr  to  appear  at  a  certain  time, 
e  issue  joined  between  the  king  and  the 
;  and  yet  when  we  have  done  this,  and 
'  Ifaerenpon  are  summoned  and  do  ap- 
iy  may  go  as  they  came  ;  for  the  issue 
e  tried,  because  after  the  return,  the 
must  have  a  copy  of  the  pannel  two 
are  he  can  be  tried.  I  do  think  the 
rthe  act  of  paifiametit,  and  the  very 
'the  act  are  fully  satisfied  in  giving  a 
;be  pannel  two  days  before  the  return. 

thia  matter  under  our  consideration 
Dd  apon  debate  among  oursehFeBy  we 
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did  tUak  fit  to  award  th^  precept  rttunaUo 
this  day,  and  resolved  to  try  the  prisoner  Ibia 
day,  unlcas  better  reasons  were  ofierad  vs  to 
alter  oar  opinion,  and  we  are  not  aatiafied  that 
any  auch  better  reason  has  been  given,  bat  that 
this  trial  ought  to  go  on,  the  prisoner  having 
the  full  benefit  that  was  designed  him  by  tbw 
act  of  parliaibent.  And  the  rivinff  a  copy  of 
the  pannel  that  is  returned,  thougn  before  tbo 
return,  sufficiently  satisfies  the  words  of  tbo 
act :  no  other  conatroetion  can  be  made  with- 
out ^reat  absurdities :  this  is  my  opinion. 

Sir  B.  Shower,  My  lord,  1  hope  we  shall  bo 
excused  for  our  client,  we  have  another  doubt 
to  propose  to  the  court. 

X.  C.  J.  You  have  had  my  opbion  opoa 
this  point,  if  my  lords  and  brothera  are  of  ano* 
ther  opinion,  they  will  tell  you. 

Judges,  No,  my  lord,  we  are  all  of  the  aamo 
opinion. 

L.  C.  J.  My  Lord  Chief  Justice  of  the  Conn 
mon  Pleas,  and  my  brothera  are  all  of  the  aamo 
opinion. 

Sir  B.  Skewer.  My  lord,  we  aay  we  bare 
another  doubt  to  propose  upon  this  act  of  par- 
liament: it  is  a  new  one^  and  never  pnt  io 
practice  till  now,  and  therefore  we  hope  yovr 
k>rd8hi|i  will  please  to  excuse  ua,  if  we  oier 
our  objections,  becauae  there  has  yet  never 
been  a  determination  about  it,  and  we  are  as- 
signed of  counsel  by  yooi*  lordship. 

X.  C.  J.  Never  make  apologies,  air  Bartho- 
lomew, for  it  is  as  lawful  for  you  to  be  of  coun- 
sel in  this  case,  as  it  is  in  any  cither  case  wbero 
the  law  allows  coihnse].  It  is  expected  yon 
should  do  your  best  for  those  vou  are  assigned 
for,  as  it  is  expected  in  any  other  case  thatyoa 
do  your  doty  tor  your  client 

»ir  B,  Shower.  My  lord,  onr  exception  is 
this,  we  say  that  this  trial  cannot  go  on  at  thIa 
time,  upon  this  act  of  parliament,  because  wo 
have  no  true  copy  of  the  whole  indictment ;  it 
does  not  appear,  in  the  copy  we  have  deliverad 
to  us,  betbre  whom  it  was  taken,  or  whether 
it  was  taken  at  all,  or  in  what  place  it  was 
taken  ;  it  says  only  *  Middlesex' in  the  maigin^ 
and  then  *  juratores  pro  Domino  Re^  pe* 
'  sentant:'  that  might  bo  before  the  joatieea 
of  the  peace  at  the  quarter  sessions,  or  it  ought 
bo  at  the  monthly  sessioaa  at  Uieka'a-HaU, 
or  it  mi^it  be  at  the  Sessions  at  the  OM  Bai- 
ley, or  it  might  be  before  conMnissionera  of 
Oyer  and  Terminer,  as  porliaps  it  really  waa  | 
but  non  c&nttat  where  it  was  taken,  nor  how  it 
comes  hither :  it  might  be  before  your  lordahip 
here,  as  we  believe  it  was,  but  this  eapy  not 
letting  us  know  where  and  how  it  waa  taken, 
we  think  we  have  not  the  benefit  of  thia  law ; 
for  the  party  accoaed  is  by  this  act  of  pariia- 
ment to  have  a  copy  to  advise  with  counael, 
that  he  may  be  enabled  to  plead.  And  that  ia 
the  reason  why  the  words  of  this  act  are  oo 
penned,  that  he  shall  have  a  copy  of  the  wbolo 
mdictment,  whk:h  we  cannot  plead  to,  uoleaa 
we  know  wheni  it  was  taken,  if  we  aboald  havo 
oeeaaion  to  plead  any  special  matter.  And  b»f 
aides,  my  lord,  there  is  anatlier  leaaoa  orfay  wo 
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•hoiild  hare  the  whole  indietment  to  enable  na 
to  plead,  because  if  we  bad  the  Caption,  It  miffht 
perhape  appear^  that  the  indictment  was  taken 
before  the  time  of  the  fact  alleged  in  the  in- 
dictDoent,  and  then  that  would  make  it  Tidons ; 
it  might  be  before  the  9th  of  Febrnary,  when 
thia  treason  is  said  to  be  committed,  and  then 
we  ought  not  to  be  brought  to  trial.  Now  the 
design  of  this  act  of  parliament,  in  gi^ng  the 
prisoner  a  copy  of  the  indictment  so  lOn^  be- 
fore the  trial,  was  not  only  to  enable  him  to 
make  his  defence  upon  the  trial,  but  also  to  ad- 
vise with  counsel  to  plead ;  for  so  the  words 
are,  *  the  better  to  enable  him  to  plead.'  Now 
we  sar,  to  answer  this  end,  it  is  necessary  we 
ahould  have  a  copy  of  the  whole  indictment,  as 
it  stands  before  your  lordship  in  court.  And 
another  reason  is  this,  it  is  no  indictment,  un- 
less it*be  presented  by  the  jury,  as  their  inqui- 
sition upon  oath,  unto  some  court  that  has  ju- 
risdiction of  the  matter :  what  we  have  deli- 
▼ered  to  us  is  on)jr4i  copy  of  a  bill  as  to  be  de- 
livered to  a  gi*and  jury  to  be  found ;  non  constat, 
that  it  is  found*  Now  the  intent  of  the  act  of 
parliament  being  to  give  the  prisoner  this  ad- 
vantage to  enable  him  to  plead,  he  may  have 
aeveral  pleas,  of  which  he  might  take  a  le^ al 
advantage  if  he  had  a  copy  of  the  whole,  which 
he  knows  not  how  to  come  at  now  ;  and  in  truth 
it  is  very  necessary,  because  if  he  be  tried  upon 
an  indictment  found  in  another  county,  then 
these  commissioners  have  not  a'legal  authority 
to  try  him  ;  and  if  the  trial  should  go  on,  and  he 
be  acquitted,  he  is  subject  to  be  indicted  and  tried 
again,  and  never  can  relieve  himself  by  the  ac- 
quittal npoa  snch  an  indictment  before  persons 
that  had  no  authority  to  try  him.  I  doubt  he 
can  never  plead  the  acquittal,  because  he  can- 
not make  out,  that  he  was  duly  tried  and  ac- 
quitted :  and  for  these  reasons  we  humbly  sub- 
mit it  to  your  lordship,  whether  we  have  had 
the  benefit  of  this  law,  in  having  a  copy  of  the 
whole  indictment  to  enable  us  to  pleaa  ;  and  if 
we  have  not,  till  we  have  that  benefit,  we 
humbly  conceive  this  trial  ought  not  to  go  on. 

Mr.  Fhippt.  My  lord,  the  question  is.  Whe- 
ther the  style  of  the  court,  the  persons  before 
whom  it  was  taken,  and  to  whom  the  present- 
ment is  made,  the  time  when  it  was  taken,  and 
the  place  where,  ought  not  to  appear  in  the  in- 
dictment? this  law  requiring  that  the  prisoner 
■honld  have  a  copy  of  the  whole  indictment  to 
enable  him  to  plead ;  for  if  it  should  happen, 
that  the  indictment  was  taken  before  persons 
that  had  no  jurisdicition,  then  I  believe  it  will 
not  be  denied  but  that  the  prisoner  might  plead 
to  the  jurisdiction,  and  there  might  he  several 
other  pleas  that  be  might  take  advantage  of. 
I  would  desire  to  know  of  the  king's  counsel, 
whether  ever  they  saw  a  copy  of  an  indictment 
Ipven  in  evidence,  or  pleadcMl  without  the  Cap- 
tion. It  is  not  a  true  copy  without  it ;  there 
ought  to  be  the  time,  the  place,  and  the  style 
of  the  court  before  whom  it  is  taken. 

Ait.  Gen.  Truly,  my  lord,  I  think  I  need 
•ay  no  more  to  this  objection,  than  it  does  not 
•oma  at  a  proper  time ;  for,  with  submission, 
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if  the  prisoner  will  upon  this  act  say  be  has  not 
had  a  copy  of  his  indictment  to  enable  him  to 
plead,  he  ought  to  have  taken  the  advantage  of 
it  before  he  did  plead ;  that  is  the  proper  time 
for  him  to  object  this  matter  to  the  court;  for 
if,  after  he  has  had  auch  a  copy  as  this  prisoner 
has  had,  he  does  submit  to  plead,  with  sab- 
mission  ^t  is  too  late  to  come  at  his  trial  and 
make  this  objection,  he  cannot  be  received  to 
make  it  after. 

L.  C.  J.  That  is  a  full  answer,  Mr.  Attorney. 

Att.  Gen.  I  think  it  is,  my  lord,  with  sub- 
mission, not  that  we  would  wave  giving  other 
answer  to  it,  if  it  were  in  a  proper  time;  but 
the  method  of  proceeding  roust  be,  and  we 
think  we  have  no  occasiou  at  this  time  to  saj 
any  thing  more  to  this  objection. 

L.  C.  J.  ^/o,  no,  that  is  a  fuU  answer  in  tfaii 
point :  for  look  ye,  you  that  are  of  counsel  for 
the  prisoner,  when  once  you  have  pleaded,  yoo 
admit  you  have  had  a  copy  ;  for  the  copy  wai 
given  you  to  enable  you  to  plead,  and  when 
you  have  pleaded,  you  have  passed  by  all  ad- 
vantage that  yon  could  have  from  the  copy, 
as  to  any  plea  that  you  can  make :  for  it  is  taJ^a 
for  granted  ye  had  a  copy  to  enable  you  to 
plead,  and  to  advise  with  your  counsel  about  it; 
since  you  did  plead,  and  did  not  insist  upon  it 
at  the  time  of  your  arraignment  that  you  bad 
not  sueh  copy. 

Sir  JB.  Shower.  My  lord,  we  have  propoaed 
one  doubt ;  we  humbly  submit  it  to  the  court. 

Sol.  Gen.  It.  was  their  own  fault,  that  tfaii 
objection  was  not  made  in  time. 

L.  C.  J.  That  doubt  of  yours  may  serve  at 
another  time,  but  now  certainly  it  is  quite  oot 
of  time. 

Sol.  Gen.  Nay,  my  lord,  even  upon  the  ar- 
raignment that  would  not  serve  their  turn  nei- 
tber. 

L.  C.  J.  We  will  not  enter  upon  that  now, 
prav  go  on  to  swear  the  jury. 

Vl.  ofAr,  You,  the  prisoner,  look  to  yoor 
challenges,  as  I  told  you  before.  Cryer,  eaD 
sir  Jeremy  Sambrook. 

Cryer.   Vous  avez. 

Sir  B.  Shower.  Mr.  Rookwood,  you  are  to 
make  your  own  challenges. 

Rookwood.   I  do  not  challenge  him. 

CI.  ofAr.   Then  bold  sir  Jeremy  the  book. 

Sir  Jer.  Sambrook.  My  lord,  I  am  uncapable 
of  serving  upon  this  jury,  for  I  have  been  deaf 
these  several  years,  these  dozen  years ;  I  cao- 
not  hear  what  is  said  in  court,  though  I  am 
now  so  near  the  court ;  I  could  not  hear  what 
vour  lordship  said,  nor  what  was  said  at  the 
bar.  I  have  a  certificate  here,  if  your  lordship 
please  to  have  it  r^ad ;  and  most  of  the  persona 
of  quality  about  the  court  know  it  to  be  true. 

Att.  Gen.  My  lord,  I  am  afraid  it  is  so. 

L.  C.  J.  Nay,  if  it  be  so,  it  is  uot  fitting  that 
he  should  be  upon  the  jury,  when  he  caooot 
hear  what  is  said :  you  must  excuse  sir  H^ 
reosy  Sambrook.    Go  on  to  th^  next. 

CI.  ofAr.  George  Ford.— Cfyer.  Vous  aief  • 

CI.  ofAr.  Look  upon  the  prisoner. 

Eoo/cvoocf.  I  challenge  him. 
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fir  High  Treason. 

J.  Mr.  Ford,  yoa  must  not  go  away, 
are  upon  another  pannel,  wherein  von 
sDQployed,  though  you  are  now  coal- 
er. William  Underhill. 
9.  I  challenge  him. 
Ar.  William  Withera. 
9,  I  challenge  him. 
Ar.  Samuel  Powell. 
7.  I  do  not  except  against  him. 
Ar.  Then  swear  Mr.  Powell. 
.  Look  upon  the  prisoner.    You  shall 
truly  try,  and  true  deliverance  make 
oar  sovereign  lord  the  kinff ,  and  the 
at  the  bar,  whom  you  shall  have  in 
and  a  true  verdict  give  according  to 
dence.    So  hdp  you  God. 
Ar.  Thomas  Trench* 
9,  I  challenge  him. 
Ar.  John  Wolse. 
17.  I  challenge  him. 
Ar.  James  BodingtoD. 
7.  I  challenge  bim. 
Ar.  John  myroond.     " 
0.  I  challenge  him. 
'  Ar.    Richard  Marsh.    [He  did  not 

Ar.  George  Haws. 
17.  I  challenge  him. 
Ar.  Francis  Barry. 
9.  I  challenge  bim. 
Ar.  Arthur  Baily. 

0.   I  except  not  against  him.  [Sworn.] 
Ar.  John  Webber. 

17. 1  do  not  except  against  him.  [Sworn.] 
Ar.  Thomas  Glover. 
17.  I  challenge  him. 
Ar.  Dormer  Sheppard. 
V.  I  challenge  him. 
Ar.  George  Tred way. 
17.  I  do  not  except  against  him.    [Hev 
m.] 

Ar.  Maithew  Bateman. 
9.  f  challenge  him. 
Ar.  Timothy  Thombary. 
9.  I  challenge  him. 
Ar.  James  Partherich. 
V.  I  challenge  him. 
Ar.  Thomas  Freeman. 
K7.  I  challenge  him. 
Ar.  Joseph  Blithit 
V.  I  challenge  him. 
Ar.  Timothy  Lennoy. 
0.  I  have  nothing  to 'say  against  him. 
I  swom.l 

Ar.  John  Harris. 

p.  I  do  not  except  against  hiBK    [He 
m.] 

Ar.  JobnBilten. 
17.  I  challenge  liiro. 
Ar.  Richara  Bourne. 
0.  I  challenge  bim. 
'Ar.  George  Carter. 
0. 1  do  not  except  against  bim.  [Swon.] 
Ar.  Frands  Cfhapman.* 
0.  I  challenge  him. 
Ar.  Alexander  Portk 
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•  Rookm*  1  challenge  him. 

CI.  (fAr.  Thomas  Playsted. 

RooKw.  I  challenge  bim. 

CI.  ofAr.  WilUam  Etiey. 

RooKw^  I  do  not  except  against  him.  [Ha 
was  sworn.] 

Cl.^Ar.  John  Marsh. 

Rookw.  I  have  nothing  to  say  against  bim. 
[He  was  sworn  J 

CI.  of  Ar.  Samuel  Hooper.  (He  did  not 
answer.)    - 

L.  C.  J.  Did  Mr.  Hooper  appear  ? 

CLnfAr.  Yes,  my  lord ;  he  is  marked  as 
appeannff. 

X.  C.  J.  Then  you  ought  to  call  bim  again, 
and  set  a  fine  upon  his  head. 

Cf.  ofAr.  Cryer,  call  Samuel  Hooper. 

Crytr.  Samnel  Hooper,  come  into  court  and 

S've  your  attendance,  upon  pain  often  poundy 
r  t6e  court  has  recorded  your  appearance. 

CI.  ofAr.  John  Hall. 

Rodicw.  I  challenge  him. 

CI.  ofAr.  Nicholas  Roberts. 

Rookw.  I  challenge  him. 

CI.  ofAr.  William  Partridge. 

Rjooiew.  I  challenge  bim. 

Sir  JB.  Shower.  How  many  has  he  chal* 
lenged,  Mr.  Hardesty  ? 

C/.  tfAr.  I  will  tell  you,  sir  Bartholomew. 
He  has  challenged  24. 

Sir  B.  Shower.  Well  then,  go  on,  sir. 

CL  ofAr.  Peter  Laveane. 

Rookw.  I  challenge  (lim. 

CI.  ofAr.  Thomas  Moody. 

Rjowcw.  I  challenge  him. 

Cl.pfAr.  Ricbai^  Bealing. 

Rookw.  I  challenge  bim. 

CI.  ofAr.  Thomas  Evans. 

Rookw.  I  challenge  him. 

CI.  of  Ar.  Thomas  Rammage. 

Rookw.  I  challenge  bim. 

CLofAr.  Edward  Townshend. 

Rooiao.  I  challenge  him. 

CI.  ofAr.  William  Gunston. 

Rookw.  I  challenge  him. 

CI.  ofAr.  Samuel  Freebody. 

Rjookw.  I  do  not  except  against  him.  (He 
was  sworn.) 

CI.  ofAr.  Philip  Wightman. 

Rookw.  I  challenge  him. 

CI.  of  Ar.  There  are  now  thirty-two  chal« 
lenged.— John  Wyberd. 

Kookw.  I  challenge  him. 

CI.  ofAr.  WilUam  Strowd.  - 

Rookw.  I  challenge  him. 

Cl.ofAr.  Daniel  Byteild. 

Raoka.  I  do  not  except  against  him.  (He 
was  sworn.) 

CLofAr.  Benjamin  Noble. 

Rjookw.  I  have  nothing  4o  say  against  him. 
(He  was  sworn.) 

CL  of  Ar,  Cryer,  <teunt  them.  Samuel 
Powell, 

Cryer,  One,  &c. 

CLofAr.  Benjamu Noble. 

Cryer.  Twelve  good  men  and  tnie,  ■taad 
togeloeri  and  hear  your  evideiioe. 
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The  names  of  the  twelve  sworn  were  these : 
Samuel  Powell,  Arthur  Bailey,  John  Wehber, 
George  Tredway,  Timothy*  Lennoy,  John 
Harris,  George  Carter,  William  A tley,  John 
Marsh,  Samuel  Freebody,  Daniel  Byfeild,  and 
Benjamin  Noble. 

L.  C  J.  Look  ye,  Mr.  Phipps,  yourobjce- 
tion  upon  the  indictment  sliut  me,  and  therefore 
I  would  speak  to  it  now :  You  said  it  might  be 
as  well  a  copy  of  the  indictment  before  it  be 
Ibund,  as  well  as  this  a  copy  of  the  paonel  be- 
Ibre  it  he  returned.  Now  that  cannot  be,  for 
an  indictment  is  not  an  indictment  till  it  be 
found,  it  is  only  a  anting  prepared  for  the 
ease  of  the  jury,  and  for  expedition ;  it  is  no- 
thing till  it  is  found,  for  the  jury  make  it  an 
indictment  by  finding  it,  they  may  alter  what 
they  please,  or  refuse  it  absolutely.  And  if  the 
jury,  upon  examining  the  witnesses,  would 
only  present  a  matter  of  fact  with  time  and 
place,  the  court  might  cause  it  to  be  drawn  up 
mto  form,  without  carrying  it  to  the  jury : 
again,  there  needs  no  Bllla  vera;  for  that  is 
only  the  jury's  owning  that  which  the  court 
lias  prepared  and  drawn  up  for  them :  but  a 
paanel  is  a  pannel  when  it  is  arrayed,  before  it 
be  returned,  and  a  copy  of  the  pannel  given 
before  it  be  returned,  is  a  copy  of  the  pannel 
returned,  if  it  be  afterwards  returned,  as  it 
must. 

Sir  B.  Shower.  But,  my  lord,  that  notion 
Xstrengthens  our  objection  that  we  last  made, 
that  makes  it  necessary  that  we  should  have  a 
copy  of  the  Caption,  as  well  as  the  other  part, 
to  make  it  a  true  copy  of  the  whole  indict- 
ment. 

X.  C.  J.  That  is  another  thing,  we  will 
talk  of  that  another  time ;  but  I  speak  of  this 
only  as  to  his  objection,  which  slipt  my  me- 
mory, because  1  would  have  nothmg  remain 
unanswered. 

Mr,  Phipps,  My  lord,  when  the  Bill  is 
found,  the  copy  that  we  delivered  before  is  as 
much  a  true  copy  of  the  indictment  as  our 
copy  of  the  pannel  is  a  copy  of  the  jury  re- 
tamed. 

L,  C,  J.  A  pannel  is  a  pannel,  when  it  is 
arrayed,  but  a  bill  is  not  an  indictment  till  it 
be  found ;  one  cannot  say  a  man  indictatus 
tfdititf  till  it  be  found  ;  all  that  we  say  of  it 
before  it  be  found  is,  that  there  was  quadtan 
Billa  preferred  to  the  grand  jury,  and  if  the 
jury  bring  it  in  Igntframut,  wliereby  they 
disown  the  presentment,  it  is  cancelled,  and 
there  is  no  record  of  it,  nor  nothing,  only  a 
ttemorandum  in  the  clerk's  book  perhaps, 
that  such  a  thing  was.     Well  go  on. 

CI.  qfAr,    Cryer,  make  Proclamation. 

Grytr.  O  yes,  Jf  any  one  can  inform  my 
lords,  the  king's  justices  of  Ojrer  and  Ter- 
nioer,  the  king's  serjeant,  the  king's  attorney 
ffeneral,  before  this  inouest  to  be  taken,  of  the 
bi^b-trtason  whereof  Ambrose  Rwikwood,  the 
pnsoner  at  the  bar  stands  indicted,  let  ttiem 
^  cvsne  forth,  aad  they  shall  be  heard ;  for  now 
the  priiigQer  ilaiidt  al  the  bar  upon  hi*  de* 


liverance,  and  all  others  that  are  bound  by  re- 
cognizance to  give  evidence  against  the  pri- 
soner at  the  bar,  let  them  come  forth,  and  girs 
their  evidence,  or  else  they  forfeit  their  recog- 
nizance. 

CI.  of  Ar.  Ambrose'  Rookwood,  hold  op 
thy  hand,  (which  he  did).  You  that  are 
sworn,  look  upon  the  prisoner,  and  hearken  to 
his  cause.  He  stands  indicted  by  the  name  of 
Ambrose  Rookwood,  of  the  parish  of  St.  Paul, 
Covent- garden,  in  the  county  of  Middlesex, 
gent,  for  that  he,  together  with  Christopher 
Knightley ,  not  yet  talKO,  Robert  Lowick,  and 
Charles  Cranbume,  and  divers  others,  false 
traitors,  &g. — prout  in  the  indictment,  sw- 
iaiii  tnutanditf  and  against  the  form  of  the 
statute  in  that  case  made  and  provided.  Upoa 
this  indictment  he  hath  been  arraigned,  and 
upon  his  arraignment  hath  pleaded  not  guilty, 
and  for  his  trial  hath  put  himself  u|N)n  God 
and  his  country,  which  country  you  are; 
your  charge  is  to  enquire,  whether  he  be  guiitv 
of  the  high -treason  whereof  he  stands  indicted, 
or  not  guilty;  if  you  find  him  guilty,  you 
are  to  inquire  what  goods  or  chattels,  laoiu  or 
tenements  be  had  at  the  time  of  the  hi((b- 
treason  committed,  or  at  any  time  since:  if 
you  find  him  not  guiHy*  ye  are  to  iuquire 
whether  he  fled  for  it;  if  you  find  that  he  fled 
for  it,  you  are  to  inquire  of  his  goods  and 
chattels,  as  if  you  had  found  him  guilty:  if 
you  find  him  nut  guilty,  nor  that  he  did  fly  Tor 
It,  you  are  to  say  so  and  no  more:  and  hear 
your  evidence. 

Mr.  Mountague,  May  it  please  your  lord- 
ship, and  you  gentlemen  of  this  jury,  tliis  io* 
dictment  that  lias  been  read  to  yuu,  does  charge 
the  prisoner  with  high -treason  for  compassing 
and  imagining  the  death  of  the  king,  for  eo- 
deavouring  Ito  subvert  the  governinenf,  aod  to 
subject  the  people  of  England  to  the  slavery  of 
Lewis  the  French  king ;  and  for  this  end  the 
indictment  sets  foi-th,  that  the  prisoner  at  the 
bar  did  privately  meet  with  several  false  trai- 
tors, to  consult  how  they  might  compass  the 
death  of  the  king,  and  commit  those  other  trea* 
sons;  and  that  the  10th  of  February,  at 
Co  vent-garden,  in  this  county,  it  was  agreed 
among  them,  that  they  should  get  together 
forty  horsemen,  whereof  the  prisoner  at  the 
bar  was  to  be  one,  and  they  were  to  lie  in  am- 
bush, and  set  upon  the  king  in  his  coach  upon 
his  return  from  going  abroul ;  some  were  to 
attack  the  coach,  others  to  attack  the  guards, 
and  there  were  some  to  kill  the  king  in  the 
coach :  and  the  indictment  does  Tikevrise 
charge  the  prisoner  with  gathering  together 
horses,  and  providing  arms  for  this  purpose. 
To  this  intfictment,  gentlemen,  he  hath 
pleaded  not  guilty;  we  shall  call  oar  wit- 
nesses, and  prove  the  fact,  and  when  we  have 
so  done,  we  do  not  at  all  doubt  but  you  wiU  do 
your  duty. 

Sir  B.  Shower.  My  lord,  before  the  wit- 
nesses are  called  we  have  a  doubt  to  propoaa  to 
your  lordship  upon  this  act  of  parliament,  and 
that  iS|  whether  wc  are  to  take  oor  exoep* 


fof  High  Treason* 

)  this  indictment  before  the  efidence  be 

or  given  ? 

.  X     It  should  properly  be  before  the 

sworn. 

^  Shower,    The  words  of  the  act,  my 

ne  *'  before  the  evidence  given." 

.  J.    That  act  provides,  That  if  you  do 

e  the  advantag'e  of  it  before  the  evi- 

iven,  you  shall  not  move  that  in  arrest 

[-meiit. 

{.  Shower,    It  only  says  before  evidence 

and  no  evidence  has  yet  been  given. 

.  J,    But  you  are  certainly  very  itre- 

n  point  of  practice,  nobody  ever  took 

ons  to  an  indictment  afler  the  jury  was 

?.  Shower.  If  your  lordship  pleases  to 
words  be  read  of  the  act  of  parliament, 
e  these :  That  no  indictment  shall  be 
I,  unless  exception  be  taken  in  the 
here  the  trial  shall  be,  before  any  evi- 
given  in  court  upon  that '  indictment. 
,  we  say,  stron^^ly  implies,  that  the  law- 
thougfit  it  might  be  done  at  any  time 
the  evidence  was  given  in  open  court, 

that  the  law  takes  notice  that  after 
ton  it  should  be  of  no  avail ;  it  would 
ien  a  very  improper  expression  before 
!e  given  m  o^icn  court,  if  it  had  meant 
'be  jury  were  sworn  and  charged  ;  for 
»rd  evidence  supposes  the  trial  com- 
I;  if  they  had  intended  it  otherwise, 
,  that  it  should  be  before  the  jury  is 

they  would  have  expressed  it  to  be 
the  arraignment :  but  mentionbg  it  to 
i  in  the  court  where  the  trial  is  to  be, 
evidence  given,  that  supposes  the  in- 
it  to  be  at  issue  before  the  party  needs 
e  his  exceptions.  Therefore,  my  lord, 
e  we  are  regular  in  offering  our  excep- 
iw. 
'.  J.  -Pray,  what  say  ycu  to  it,  Mr. 

Gen.  Truly,  my  lord,  I  think  they  are 
regular;  tor, with  submission,  I  take 
though  this  Act  of  Parliament  has  in- 
thero  with  several  things  which  were 
wable  by  law  before,  yet  as  to  this  part 
e  not  allowed  to  take  exceptions  to  the 
lent,  otherwise  than  they  could  before 
was  passed :  nay,  so  &r  from  that,  that 
lordship  looks  into,the  act,  you  find  they 
trained  in  this  point  from  an  ad  van-, 
hat  they  had  before,  that  is,  they 
not  move  any  such  things  as  are 
nentioned,  after  verdict  in  arrest  of 
'lit :  80  that  this  part  is  restrictive  to  the 
T,  and  takes  away  some  advantage  that 
I  before  ;  which  was,  moving  in  arrest 
^ent  aAer  verdict;  but  it  leaves  the 
I  exceptions  as  to  any  time  before  the 
as  it  was  before,  which  was  before  plea 
I,  bnt  not  after  the  jury  sworn  :  for  it 
be  denied  that  in  point  of  practice,  such 
'  as  this  that  is  now  offered  could  not 
een  done  before  the  act.  I  would  be 
know  whether  they  can  shew  any  pre- 
..  Xlll. 
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cedent  of  any  such  thing  as  they  now  contend 
for.  They  say,  the  words  of  the  act  are,  excep- 
tion must  be  taken  before  evidence  given  ;  but 
that  must  lie  taken  at  such  a  time  as  they 
might  by  the  course  of  law  do  it  before :  tor 
when  the  jury  is  sworn,  they  must  give  a  ver- 
dict, and  I  do  not  know  how  they  can  be  dis- 
charged without  giving  a  verdict ;  therefore 
unless  the  act  had  given  directions  for  a  parti- 
cular manner  of  proceeding  in  this  matter^ 
which  it  has  not  done,  your  lordship  will  not, 
I  presume,  do  it  in  any  other  manner  than  as  it 
was  before  the  act  made ;  and  if  there  be  no 
precedent  to  be  shown  of  finy  such  thing  a$ 
this,  of  taking  exception  to  an  indictment  after 
the  jury  sworn  and  chai-ged  with  tlie  prisoner; 
then  there  is  no  power  in  this  Act  of  Parliament, 
given  to  them  to  take  exceptions  to  this  indict- 
ment at  this  time ;  we  take  it  the  motion  it 
very  irregular  upon  all  accounts. 

Sol,  Gen,  My  lord,  we  first  say,  that  it  is  not 
proper  for  them  to  make  any  such  motion  as 
this  upon  this  Act  of  Pailiament,  till  they  tell 
us  what  their  exception  is,  that  we  may  see 
whether  it  he  within  the  words  and  meaning  of 
this  Act  of  Parliament.  The  only  thing  uow 
that  is  proper  for  us  to  consider,  is  the  issue 
joined,  ana  the  inquiry  whether  tlie  prisoner  at 
the  bar  is  guilty  of  the  high-treason  of  which 
he  is  indicted,  to  which  indictment  he  has 
pleaded  Not  Guilty  :  that  is  the  thing  that  is 
uow  before  your  lordship  to  be  tried,  they  have 
room  for  exceptions  to  the  indictment  after- 
wards, for  some  exceptions  I  mean,  (I  do  not 
know  what  their  exceptions  are)  but  if  they  be 
such  as  may  be  taken  af\er  the  verdict,  then  I 
am  sure  they  are  irregular  now  in  their  motion, 
and  they  can  shew  no  precedent,  when  it  was 
done  after  plea  pleaded  and  issue  joined,  as  it  is 
in  this  case. 

Mr'.  Conyers.  The  advantage  that  tlie  act 
l^ives  the  prisoner,  of  having  a  copy  of  bis 
mdictment  so  long  before  trial,  is  to  enable  him 
to  plead,  or  to  take  exceptions  to  quash  it ;  but 
I  never  beard  a  motion  to  quash  an  indictment 
after  a  jury  is  charged  to  hear  the  evidence. 
Certainly  they  ought  to  do  it  before  plea 
pleaded,  and  not  now  to  come  to  make  a  motion 
to  quash  the  indictment,  after  they  have  pleaded, 
and  the  jur}'  sworn  :  therefore  we  submit  it, 
upon  the  constant  practice  in  like  cases,  to  the 
judgment  of  the  court. 

Sir  B,  Shower,  In  answer  to  that  which  Mr, 
Attorney  hath  said,  that  it  is  an  improper  time ; 
I  thougnt  truly  I  had  moved  it  for  the  advan- 
tage and  ease  of  the  king's  counsel,  that  they 
might  not  proceed  upon  this  trial,  when  per- 
haps after  all  their  trouble,  the  foundation, 
which  is  the  indictment,  may  fsiii.  I  have  a 
great  many  exceptions  to  thc^indictment ;  they 
say  we  should  name  what  our  exceptions  are : 
I  will  acquaint  them  with  them  as  fast  as  1  can; 
if  your  lordship  please,  the  indictment  is  very 
loose  and  uncertain. 

L,  C.  /.  Certainly  the  motion  is  irregular  in 
point  of  practice. 

Sir  B,  Shower.  My  lord,  we  were  afraid,  we 
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liculaHy  leTelled  acatoft  the  penoa  of  the 
prioce  of  Orange,  i  neither  saw  oor  heard  of 
any  sach. 

.  It  is  true,  I  was  pri?y  to  the  design  upon  the 
Prince,  but  was  not  to  act  in  it ;  and  am  fully 
satisfied  that  very  few,  or  none,  knew  of  it  but 
those  who  undertook  to  do  it. 

I  freely  acknowledge,  and  think  it  for  my 
honour  to  sav,  that  I  was  entirely  in  the  interest 
of  the  king,  being  always  firmly  persuaded  of 
the  justice  of  his  cause:  aud  I 'looked  upon  it 
as  my  duty,  both  as  a  subject,  and  an  English- 
man, to  assist  him  in  the  recovery  of  his  throne, 


which  I  believe  him  to  be  deprifcd  of  contrary 
to  all  i-i^ht  and  justice ;  taking  the  laws  and 
constitutions  of  my  country  for  my  guide. 

As  for  religion,  I  die  in  the  communion  of 
the  church  ofEngland,  in  which  I  was  educated. 

And  as  I  freely  forgive  all  the  world,  so  who- 
ever I  may  any  ways  have  injured,  I  heartily 
ask  tliem  pardon.  Willum  Pabxyns. 

Jeremy  Collier,  a  Nonjuring  Minister, 
publicly  absolved  them  at  the  gallows.  Afler 
which  they  were  executed  according  to  tbetr 
sentence. 


386.  The  Trial  of  Ambkose  Rookwood,  for  High  Treason :  At  the 
Sessions  of  Oyer  and' Terminer  for  the  County  of  Middlesex, 
sitting  in  the  Court  of  KingVBench  at  Westminster  :* 
8  William  III.  a.  d.  I696. 


The  Court  being  sat,  at  which  were  present 
tJie  lord  chief  justice  Holt,  the  lord  chiefiustice 
Treby,  Mr.  justice  Nevil,  Mr.  justice  Powell, 
and  Mr.  justice  Eyre ;  the  Court  proceeded  in 
this  manner : 

CL  ofAr,    Cryer,  make  proclamation. 

Cryer,  Oyez,  oyez,  oyez :  All  manner  of 
persons  that  have  ^py  thing  more  to  do,  at  this 
Sessions  of  Oyer  and  Terminer,  bolden  for  the 
oountv  of  Middlesex,  draw  near  and  give  your 
attendance.    God  save  tiie  king. 

Then  the  Grand  Jury  were  called  over,  and 
the  appearances  marked,  and  witnesses  being 
sworn  m  court,  to  g^ve  evidence  to  them  upon 
a  bill  of  indictment  against  Alexander  Knieht- 
ley,  they  in  a  little  time  alter  withdrew  to  hear 
the  evidence. 

Then  the  keeper  of  Newgate  was  ordered  to 
bring  bis  prisoners  to  the  bar,  (which  he  did) ; 
to  wit,  Robert  Lowick,  Ambrose  Rookwood, 
and  Charles  Cranbume;  who  were  thus  ar- 
raigned : 

CL  o/Ar,  Robert  Lowick,  hold  up  thy  hand, 
(which  he  did) ;  Ambrose  Rookwood,  hold  up 
thy  hand,  (which  he  did^ ;  Charles  Cranburne, 
hold  up  thy  hand,  (which  he  did.) 

You  stand  indicted  in  the  county  of  Middle- 
sex, by  the  names  of  Robert  Lowick  of  the 
parish  of  St.  Paul  Coven t- garden,  in  the  county 
of  Middlesex,  gentleman ;  Ambrose  Rookwood 
of  the  same  parish,  gentleman ;  and  Charles 
Cranburne  of  tlie  same  parish  and  county,  yeo- 
man ;  for  that  you,  together  with  one  Christo- 
pher Kuightley,  of  the  same  parish  aud  coun- 
ty, gentleman,  not  yet  taken ;  not  having  the 
fear  of  God  in  your  hearts,  nor  weighing  the 


•  See  Holt,  683.  East's  Pteaa  of  the  Crown, 
o.  9,  s.  7.  46.  48,  49,  60.  57,  and  the  autho- 
rities  there  cited.  See,  also,  in  this  Collection, 
the  Triak  of  the  Regickkii  vol.  b,  f.  947. 


duty  of  your  allegiance,  but  beiotf  moved  an^ 
seduced  by  the  instig^ation  of  the  devil,  aa  falsa 
traitors  against  the  most  serene,  most  illustri- 
ous, most  clement,  and  most  excellent  prince, 
our  soverdgn  lord  William  the  3d,  by  the  grace 
of  God,  king  of  England,  Scotland,  France  aod 
Ireland,  defender  of  the  faith,  6cc,  your  au- 

Iireme,  true,  rightful,  lawful,  and  undoubted 
ord,  the  cordial  love,  and  true  and  due  obe- 
dience, fidelity  and  allegiance,  which  every 
subject  of  our  said  lord  Uie  king  that  now  is, 
towards  him  our  said  lord  the  king  should  bear, 
and  of  right  ought  to  bear,  withdrawing,  and 
utterl^^  to  extinguish,  intending  and  contriving^, 
and  with  all  your  strength  resolving,  desini- 
ing,  and  conspiring  the  government  of  Uiia 
kingdom  of  England,  under  him  our  said  ao- 
vereign  lord  the  king  that  now  is,  of  right, 
duly,  happily,  and  well  established,  altogether 
tosubver^  change,  and  alter,  as  also  our  said 
lord  the  king  to  death  and  final  destruction  to 
put  and  briog,  and  his  faithful  subjects,  and  the 
freemen  of  this  kingdom  of  England,  intb  into- 
lerable and  most  miserable  servitude  to  Lewia 
the  French  king  to  subjugate  and  inthral,  the 
10th  day  of  February,  in  the  seventh  year  of 
the  reign  of  our  said  sovereign  loiid  the  kio^ 
that  now  is,  and  divers  other  days  and  tiroes  aa 
well  before  as  after,  at  the  parish  of  St.  Paul, 
Covent-garden,  aforesaid,  in  tlie  county  afore- 
said,  falsely,  maliciously,  deviUshly,  and  trai* 
torously^  did  compass,  imagine,  and  eootrive, 
resolve,  design,  and  intend,  our  said  lord  the 
kin^  that  now  is,  to  kill,  slay,  and  murder,  and 
a  miserable  slaughter  among  the  faithful  sub* 
jects  of  our  said  ford  the  king,  throughout  this 
whole  kiugdom  of  England,  to  make  and  cause, 
and  the  same  your  most  impu>us,  wicked,  and 
devilish  treasons,  and  traitorous  compasainoB, 
contrivances,  and  purposes  aforesaid,  to  fulfil, 
perfect,  and  bring  to  effect,  yon  the  said  Robert 
Lowick,  AmbrMe  Bookwoodi  and  Charlea 
Cnnbume,  together  with  the»idChriili{[lMr 
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Kfiigfbtlej,  and  Tery  many  other  fabe  traitors, 
totl^jamrs  aoknown,  aftenvands,  to  wit,  the 
nme  lOlh  daj  of  Feb.  iu  the  year  abovesaid,  at 
the  parish  aforesaid,'  in  the  county  aforesaid, 
•od  divers  others  days  and  times,  as  well  be- 
fore as  ater,  there  and  elsewhere  in  the  same 
coonty,  talselv,  maliciously,  advisedly,  secret- 
ly, traitorously,  and  with  force  and  arms,  did 
meet,  propose,  treat,  consult,  consent  and 
ap'ee,  him  our  said  lord  the  king  that  now  is, 
by  lying  in  wait,  and  gnile,  to  assassinate,  kill 
and  murder ;  and  that  execrable,  horrid,  and 
detestable  assassination  and  killing  the  sooner 
to  execute,  and  perpetrate,  afterwards  (to  wit) 
the  same  day  and  year,  and  divers  other  days 
atkd  times,  at  the  parish  aforesaid,  in  the  county 
iforesaid,  traitorously  did  treat,  propose,  and 
consult,  of  the  ways,  manner,  and  means,  and 
the  time  and  place,  where,  when,  bow,  and  in 
what  manner,  our  said  lord  the  king,  so  by  ly- 
JD^  in  wait,  the  more  easily  you  might  kifi  ; 
and  did  consent,  agree,  and  assent,  Uiat  forty 
kr>rsemen,  or  thereabouts,  whereof  the  said 
Chnstopher  Knightley,  yon  the  said  Robert 
Lowick,  Ambrose  Itookwood,  and  Charles 
Craabume,  should  be  four ;  and  every  one  of 
yoQ  traitorously  todk  upon  himself  to  be  one, 
viifa  guns,  moskets,  and  pistols,  charged  with 
I  gnopowder  and  leaden  bullets,  and  with  swords, 
npier8,and  other  weapons  being  armed,  should 
Be  in  wait,  and  li^  in  ambush,  our  said  lord  the 
kiag  in  bis  coach  being,  when  he  should  go 
abmd,  to  ioTade,  and  that  a  certain  and  com- 
petent number  of  those  men,  so  armed,  should 
«t  upon  the  guards  of  our  said  lord  the  king 
ibeo  attending  him,  and  being  with  him,  and 
iiioold  fight  with  them,  and  overcome  them, 
vhilst  others  of  the  same  men  so  armed,  our 
nid  lord  the  king  should  assassinate,  slay,  kill, 
sod  mnrder ;  and  you  the  said  Robert  iJowick, 
Ambrose  Rookwood,  and  Charles  Cranburne, 
together  with  the  said  Christopher  Kjughtley, 
the  treason,  and  all  the  traitorous  intentions, 
de»«,  and  eootrivances  aforesaid,  to  execute, 
perform,  fulfil,  and  brins  to  effect,  afterwards 
(la  wit)  the  aforesaid  lOth  day  of  February,  in 
the  seventh  year  ahovesaid,  at  the  parish  atbre- 
ssid,  in  the  county  aforesaid,  divers  horses,  and 
verr  many  arms,  guns,  pistols,  swords,  rapiers, 
M  other  weapons,  ammunition  and  warlike 
things,  and  military  mstruments,  lalaely,  ma- 
fidiNisly,  secretly,  and  traitorously  did  obtain, 
bav,  gather  together,  and  procure,  and  cause 
lobe boogfat,  obtained,  gathered  together,  and 
procnred  with  that  intention,  then  in  and  about 
the  detestable,  horrid,  and  execrable  assassina- 
ticNi,  killing,  and  murder  of  our  said  lord  the 
kiag  that  new  is,  as  aforesaid  to  be  used,  em- 
pk^ed,  and  bestowed ;  and  the  same  premisses 
the  more  safely  and  certainly  to  execute,  do, 
aid  peiibrm,  the  aforesaid  Christopher  Knight- 
ley, with  one  Edward  King,  late  of  high  trea- 
ssQ,  HI  contrrring  and  conspirin^^  the  death  of 
Mr  said  ford  the  king  that  now  is,  duly  cnn- 
vitted  and  attainted,  by  the  consent  and  agree- 
■ssft  of  divers  of  the  traitors  and  conspirators 
•foresaid,  the  said  10th  day  of  Febniary,  in  the 


seventh  year  abovesaid,  went  and  eame  to  the 
place  proposed,  where  such  intended  assassina- 
tion, killing,  and  murder  of  oqr  said  lord  thd 
king  by  lying  in  wait,  should  be  done,  per- 
formed, and  committed^  to  see,  view,  and  ob- 
serve the  convenience  and  fitness  of  the  same 
place  for  such  lying  in  wait,  assassination,  and 
killing,  there  to  be  done,  performed,  and  com- 
mitted: and  that  place  being  so  viewed  and 
observed,  afterwards,  (to  wit)  the  same  day 
and  year,  their  observations  thereof  to  several 
of  the  said  traitors  and  conspirators  did  relate 
and  impart,  (to  wit)  at  the  parish  aforesaid,  in 
the  county  aforesaid:  and  you  the  aforesaid 
Charles  Cranburne,  the  same  day  and  year 
there,  in  order  the  said  execrable,  horrid,  and 
detestable  assassination,  and  killing  of  our  said 
lord  thd  king,  by  the  traitors  and  conspirators 
aforesaid,  the  more  readily  and  boldly  to  ejte- 
cute,  perform,  and  commit,  advisedly,  know- 
ingly, and  traitorously  did  biing  and  carry  be- 
tween divers  of  tho6e  traitors  and  conspirators, 
forward  and  backward,  from  some  to  otliers  of 
them,  a  list  of  the  names  of  divers  men  of  those 
who  were  designed  and  appointed  our  said  lord 
the  king  so  as  aforesaid  by  lying  in  wait  to  kilt 
and  murder ;  against  the  doty  of  the  allegiance 
of  the  said  Christopher  Knightley,  you  tbe^ 
said  Robert  Luwick,  Ambrose  Rook  wood,  and 
Charles  Cranburne,  and  against  the  peace  of 
our  said  lord  the  king  thlit  now  is,  his  crown 
and  dignity,  and  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

How  say  est  thou,  Robert  Lowick?  Art  thou 
guilty  of  the  high -treason  whereof  thou  stand- 
est  indicted,  or  not  guilty? 

Lowick,   Not  guilty. 

CL  qfAr.  Culprit,  How  wilt  thou  be  tried  ^ 

Lowick,   By  God  and  my  country. 

CL  of  Ar,    God  send  thee  good  deliveraace.  ^ 
How  safest  thou,  Ambrose  llookwood  P    Art 
thou  guilty  of  tlie  high -treason  whereof  thou 
standest  indicted,  or  not  guilty  P 

Rookwood,   Not  guilty. 

CLofAr,  Culprit,  How  wilt  thou  be  tried  T 

Rookwood,   By  Goil  and  my  country. 

CI,  of  Ar,  God  s«;nd  thee'  good  deliverance. 
Charles  Cranburne,  How  sayest  thou?  Art 
thou  guilty  of  the  high-treason  whereof  thou 
standest  indicted,  or  not  guilty  ? 

Cranimrne,    Not  guilty. 

CL  ofAr,  Culprit,  How  mlt  thou  be  tried  ? 

Cranburne,   Bv  God  and  my  country. 

CL  (fAr,    God  send  thee  good  deliverance. . 

Cranburne,  My  lord,  I  desire  your  lordship 
wooid  p^rant  me  the  favour  for  my  wife  to  come 
to  me  in  private,  and  that  I  may  have  pen,  ink, 
and  paper, 

L.  C,  J,  (sir  John  Holt).  Pen,  ink  and  paper, 
you  must  have ;  but  as  to  the  otlier,  we  must 
consider  of  it.  Keeper  of  Newgate,  W  hat  baa 
been  usual  in  those  cases? 

Keeper,  My  lord,  we  let  nobody  come  to 
them  in  private  but  their  counsel. 

L,  C.  J,  That's  ])rovided  for  by  the  act  that 
allQ\rs  them  eouasel;  but  has  it  been  usual 
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heretofore  to  permit  any  body  elee  to  be  /with 
thefo  in  private ;  the  wife,  or  any  other  rela- 
tions ? — Keeper,   It  haa  not 

L,  C,J,  It  is  very  dangerons  if  it  should ; 
therefore  let  bim  have  his  wife  cooae  to  him  in 
the  presence  of  the  keejier. 

Cranbtirne.  And  pen,  ink,  and  paper,  1  hope, 
my  lord  ? 

L,  C.  J.  Yes,  ves,  that  you  shall  have. 

Cranbume,  You  don^t  deny  me,  my  lord, 
that  I  mav  have  my  wife  oome  to  me? 

*  t.  C.  /.  No,  we  do  not,  but  she  must  not 
be  in  private  with  you,  for  fear  of  an  escape. 

Rookwwd,  I  beg  the  same  favour,  my  lord, 
to  have  my  brotlier  come  to  me,  and  pen,  ink, 
and  paper. 

X.  C.  J,  You  shall  have  the  same  rule  |  but 
you,  keeper,  roust  have  especial  care  whom 
you  do  permit  to  come  to  them,  and  be  private 
with  them ;  for  it  is  still  at  your  peril  if  any  ill 
accident  happens  by  your  indulgence  to  them : 
and  yet  it  in  fit  they  should  have,  all  that  is  rea- 
sonable for  preparing  for  their  defence  at  their 
trials. 

lawkk.  And  I  desire,  my  lord,  I  may  have 
mV  sister  come  to  me,  and  the  liberty  of  her 
bemg  in  private  with  me. 

X.  C.  /.  Your  friends  may  Come  to  you  at 
seasonable  times,  in  the  presence  of  the  keeper ; 
you  shall  hare  any  thing  that  is  reasonable, 
out  the  safety  of  the  government  must  be  looked 
afler.  Therefore,  keeper  ofNewgate,  take  back 
your  prisoners,  and  oring  them  here  this  day 
ae'nnight  at  seven  o'clock  in  the  morning, 
without  any  other  order. 

[They  staid  at  the  bar  about  half  an  hour, 
the  Judges  consulting  among  themselves  about 
the  precept  for  the  petty  jury  upon  a  late  act 
of  parliament,  which  has  appointed  six  days 
ibr  the  jury  to  be  summoned  before  they  ap- 
pear to  try  any  cause,  and  upon  the  last  Act  in 
Regulating  Trials  in  Gases  of  High  Treason ; 
which  requires  that  the  j)risoner  shall  have  a 
c6py  of  the  pannel  of  the  jury  duly  returned, 
at  least  two  days  before  his  trial.] 

Then  the  Prisoners  wei«  carried  away,  and 
tlie  Grand  Jury  vrithdrew  to  consider  of  the 
(evidence  against  Knij^btley,  and  in  a  quarter 
of  an  hour  came  back,  and  being  called  over, 
ddivered  in  a  bill  to  the  court. 

CI.  qfAr,  Gentlemen,  you  are  content  the 
court  shall  amend  matter  of  form,  or  false 
Latin  iu  this  indictment,  without  altering  any 
matter  of  substance  without  your  privity. 

Jury,  Yes. 

C/.  ofAr,  Then,  gentlemen,  you  may  go 
for  thb  time;  and  you  are  to  take  notice  if 
there  be  occasion  at  any  time  to  call  yon  to- 
gether, you  shall  have  sufficient  warning  given 
to  you  beforehand.  This  is  Bitta  Vera  against 
Alexander  Knightley  for  high  treason. 

[Then  the  Judges  resumed  the  debate  among 
themselves,  and  at  last  resolved  that  there 
should  go  three  several  Venires  for  the  petty 
jury,  returnable  this  day  se'nnight ;  one  to  try 


between  the  king  and  Robert  Lowick,  the  se* 
cond  to  try  between  the  king  and  Ambrose 
Rookwood,  and  a  third  between  the  king  and 
Charles'  Cranbume ;  becmisef  though  the  in- 
dictment be  against  them  jointly,  yet  it  was  » 
several  offence  in  every  one  of  them,  and  tliey 
might  sever  in  their  challenges,  aad  that  would 
be  troublesome,  and  therefore  it  was  tboOght 
best  to  sever  tliem  in  their  trials;  and  there- 
fore the  court  adjourned  for  an  hour  or  some- 
thing more,  while  the  precepts  for  the  jury 
were  preparing,  and  according  to  the  adjourn- 
ment met,  and  signed  and  sealed  the  precepta, 
and  then  adjourned  the  Sessions  of  Oyer  and 
Terminer  until  this  day  se'nnight,  at  seven  ia 
the  morning.] 

Die  Martis  Vioesimo  primd  ApriKs,  Anno 
Regni  Regis  Willielmi  Tertii  Octevo» 
Annoq;  Dom.  1696. 

The  court  sat  about  eisbt  o'clock,  at  which 
were  present  a  great  nuraW  of  noblemen,  and 
persons  of  quality,  Ptho  were  in  the  commis- 
sion, and  seven  of  the  judges ;  to  wit,  the  lord 
chief  justice  Holt,  the  lord  chief  justice  Treby, 
the  lord  chief  baron  Ward,  Mr.  justice  Nevil, 
Mr.  justice  Powel,  Mr.  Justice  Eyre,  and  Mr. 
baron  Powis. 

CL  ofAr.  Crytr,  make  proclamation. 

Cryer.  O  yes,  Oyes,  O  yes.  All  manner 
of  persons  that  have  any  thing  more  to  do  at 
this  Sessions  of  Oyer  and  Terminer,  adjourned 
over  to  this  day,  draw  near  and  give  your  at- 
tendance.   And  God  save  the  king. 

CL  ofAr,    Cryer,  make  proclamation. 

Cryer,  O  yes.  Sheriffs  for  the  county  of 
Middlesex,  retnrn  the  precepts  to  you  directed, 
upon  pain  and  peril  will  fall  thereon. 

The  Under-sheriff  returned  the  Preo^ 

CL  ofAr,  Mr.  Baker,  pray,  whom  do  yoa 
intend  to  begin  witli  ? 

Mr.  Baker.   With  Ambrose  Rookwood. 

CL  of  Ar.   Cryer,  make  proclamation. 

Cryer,  O  yes.  You  good  men  of  the  countv 
of  Middlesex,  summoned  to  appear  here  this 
day,  to  try  between  our  sovereign  lord  tb« 
king,  anil  the  prisoners  that  are,  and  shall  be 
at  the  bar,  answer  to  your  names,'  as  you  shall 
be  called,  every  one  at  the  first  call,  and  save 
your  issues. 

The  whole  pannel  Was  called  over,  and  the 
appearances  of  .those  that  answered  recorded  ; 
and  the  defaulters  were  again  called  over. 

CL  ofAr,  Keeper  of  Newgate,  s^t  Ambrose 
Rookwood  to  the  bar,  (which  was  done).  You 
the  prisoner  at  the  bar, '  Ambrose  Rookwood, 
those  men  that  you  shall  hear  called,  and  per- 
sonally appear,  are  to  pass  between  our  9ore» 
reign  lord  the  king  and  vou,  upon  trial  of  your 
life  and  death  ;  if  therefore  you  will  cballeof^ 
them,  oranyoftbem,  your  time  is  to  spemk 
unto  them  as  they  come  to  the  book  to  b% 
sworoj  before  they  be  sworn. 
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Sr  Bartkokmem  Shower.  If  your  lordship 
plases,  we  have  a  Joubt  or  two  to  propose  to 
¥OQr  kwdsbip,  in  respect  of  the  trial  this  day : 
Mt  before  I  offer  it,  we  beg  your  favour  for  a 
word  io  behalf  of  ourselTes.    .  ^ 

My  Icrcl,  We  are  aisigiied  of  ooansel,  in  pur* 
susiioe  of  aa  act  of  paHiameDt,  and  we  hope 
thftt  nothing^  which  we  shall  say  in  defence  of 
Mtrdieols  shall  he  imputed  to  ourselves.  I 
thought  it  would  have  been  a  reflection  upon 
tibe  goTcfDment  and  your  lordships'  justice,  if 
kdi^  assigned  we  should  have  refused  to  ap- 
pcu- ;  it  wooM  have  been  a  publication  to  the 
wsrld,  that  we  distrusted  your  candor  towards 
OB  in  our  futme  practice  upon  other  occasions. 
Bat,  my  lord,  there  can  be  no  reason  for  such 
t  fear ;  I  am  sure  I  have  cone  ;  for  we  must 
acknowledge,  we  who  have  been  practtsers,  at 
tbis  bar  especially,  that  there  was  never  a  reign 
or  govemnient  within  the  memory  of  man, 
vhereio  such  indulgence,  such  easiness  of 
temper,  hath  been  shewn  from  the  court  to 
the  counsel,  as  there  always  hath  been  in^this* 
Never  was  there  such  freedom  and  liberty  of 
debate  and  argnment  allowed  to  the  bar,  and 
ve  thank  yoor  lordship  for  the  same. 

My  lord.  We  come  not  here  to  countenance 
the  practices  lor  which  the  prisoner  stands  ac- 
cused, Dor  the  principles  upon  which  such  prac- 
tices aaay  be  nresumed  to  be  founded  ;  for  we 
know  of  none,  either  religious  or  civil,  that  can 
warrant  or  excuse  them.  But  the  act  of  par« 
lament  having  warranted  the  appearing  of 
ooQosel  for  persons  accused  to  make  defence 
for  them,  we  hope  your  lordship  will  give  us 
leave  to  make  what  objections  we  Cin  on  their 
behalf. 

L.  C.  J.  Holt.  Look  ye,  sir  B.  Shower,  go 
OB  with  yoor  objections ;  let  us  hear  what  you 
bare  to  say. 

Sir  B.  Skomer,    My  lord,  It  appears  to  be  a 
doubt  to  OS,  upon  tliis  act  of  parliament,  whe- 
ther this  cause  can  be  tried  this  day :  and  if  it 
be  a  doobt,  we  hope,  though  it  should  not  have 
that  weight  with  the  court,  that  we  apprehend 
it  baa :  yet  your  lordship  will  excuse  us,  and 
settle  it  according  to  your  judgment.    The  act 
re^uiies.  That  all  that  shall  be  accused  and  in- 
dieied  for  high-treason,  whereby  any  corrup* 
tioB  of  blood  may,  or  shall  be  made  to  any  such 
•ffeader  or  offenders,  or  to  any  the  heir  or  heirs 
of  any  each  offender  or  offenders,  or  for  mia- 
prisi(»n  of  such  treason,  shall  have  a  true  copy 
•f  the  whole  indictment;  and  afWrwards  shali 
have  copies  of  the  pannel  of  the  jurors  who  are 
to  try  them,  duly  returned  by  the  sheriff  and 
delivered  onto  them ;  and  every  one  of  them  so 
accused  and  indicted  respectively  two  days  at 
the  least  before  he  or  they  shall  be  tried  for  the 
laine.  Now  if  your  lordship  vv ill  pl^se  to  cast 
your  eye  npon  this  Venire  Facias,  and  it  will 
af pear  Io  be  returned  hut  this  day,  and  that  is 
not  according  to  the  intent  of  this  law.    And  it 
ii  impossihle  then,  if  it  be  as  we  apprehend  it, 
and  put  it,  that  this  trial  shonld  go  on  at  this 
taoe;  aod  that  thi^  eonstniction  should  be  so  as 
ve  lay,  not  only  th«  woxd^i  hot,  as  we  take  it, 
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the  intent  and  meaning  of  the  act  of  parliament 
too  are  for  us,  that  there  ought  to  have  been  a 
copy  of  the  pannel  after  the  return  two  days  be- 
fore the  trial.  For  in  the  first  place,  my  lord,  tho 
words  are  plain :  it  roust  be  a  copy  of  the  pan- 
nel duly  returned  by  the  sheriff.  Now,  though 
it  be  a  copy  of  the  an'ay  of  the  pannel  which 
we  have  delivered  to  us,  yet  it  is  not  a  copy  of 
the  pannel  of  the  jurors  returned  ;  for  it  is  no 
return  till  it  come  into  court.  Aod  the  king^'s 
counsel  must  admit,  that  in  the  case  of  all  writs 
retumabla,  it  cannot.be  said  that  there  is  a  re* 
turn,  where  there  is  a  writing  upon  the  back, 
or  a  label  annexed,  till  it  be  actually  returned 
into  court.  As  in  the  case  of  a  Fieri  Facias, 
or  a  Mandamus,  an  action  for  false  return  can- 
not lie  till  the  writ  be  actually  returned.  For 
such  action  mast  be  brought  into  the  county  of 
Middlesex,  where  the  court  resides,  before 
whom  the  return  is  made,  anu  not  in  the 
county  where  the  sheriff  lived  tbat  made  the 
return  ;  for  it  is  not  a  return  till  filed  in  court. 
Now  here  the  words  of  the  act  are ;  *  lie  shall 
'  have  a  copy  of  the  pannel  of  tbe  jurors  who 

*  are  to  try  him,  duly  returned  by  the  sheriff 

*  two  days  before  the  trial.'  Now,  we  humbly 
insist  that  the  words  '  duly  returned'  must  be 
antecedent  to  the  having  the  copy,  or  else  he 
cannot  be  said  to  have  a  copy  of  the  pannel 
duly  returned.  The  act  of  parliament  does  not 
say  which  shall  be  duly  returned ;  and  there* 
fore  there  does  arise  a  doubt,  whether  your 
lordship  will  not  direct  us  to  have  a  copy  after 
the  return  made,  which  is  but  tUis  day. 

Mr.  Fhippi,  If  your  lordship  pleases  to 
spare  me  a  word  of  the  same  side :  VVe  take  it, 
that  by  this  act  of  parliament  the  jiu\v  must  be 
duly  returnedibefore  tbe  panuel  is  delivei'ed  to 
us.  Now  the  return  is  the  answer  that  is  in- 
dorsed upon  the  writ  with  the  panuel  annexed,' 
and  delivered  into  court  \  for  the  return  is  to 
the  court,,  and  till  it  be  delivered  into  court, 
it  cannot  properly  be  said  to  be  a  return. 
We  acknowleoge  the  copy  of  this  paonal  has 
been  delivered  unto  us,  two  or  three  days 
ago.  But  the  Venire  being  not  returned  till 
to-day,  we  think  we  have  not  a  copy  of  the 
pannel  within  the  intent  of,  and  according 
to  the  act  of  parliament.  And  I  desire  to  put 
your  lordship  this  case:  this  act  of  parlia-> 
meat  does  likewise  provide,  that  the  prisoner 
should  have  a  copy  of  his  indictment  five 
days  before  his  trial,  to  enable  him  to  consul! 
with  his  counsel  how  to  plead  and  defend  hioH 
self;  suppose  then  a  copy  of  a  bill  that  is  in- 
tended  to  be  presented  to  the  grand  jury ,  be  de- 
livered to  the  person  accused  five  days  before 
the  grand  jury  are  to  meet,  and  they  after- 
wards imeet,  and  find  it,  and  the  pai'ty  is  broughl 
immediately,  and  arraigned  upon  it :  this  is  ft 
true  copy  of  the  indictment,  yet  certainly  th« 
intent  of  the  act  of  parliament  is  not  answered, 
for  it  was  not  a  true  copy  of  the  indictment  at 
the  lime  it  was  delivered.  And  1  take  this 
case  to  be  under  the  same  reason.  This  is  not 
a  pannel  duly  returned,  till  now ;  and  therefore 
by  ooDficqaence  we  hare  not  th^t  gdvantngo 
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that  this  act  of  parliament  intended  to  giTe  na; 
Ibr  which  reason  we  humbly  apprehend  we 
ought  not  to  be  tried  to-day ;  whicn  we  submit 
to  your  lordship. 

jL.  C.  J.  What  say  yon  to  it,  Mr.  Attorney  ? 
Att  Gen.  (sir  Thomas  Trevor),  My  lord, 
with  submission,  this  objection  will  receive  a 
▼ery  plain  answer.  If  I  understand  it  arijrht, 
they  say  that  they  ought  to  have  a  copy  of  the 
pannel  after  it  is  returned,  and  that  it  cannot  be 

,  said  to  be  duly  delivered,  according  to  the  pro- 
▼ision  in  this  act  of  parliament,  till  after  the 
Venire  Fscias  be  duly  returned  into  the  court, 
and  then  they  are  to  have  it  two  days  before 
they  are  tried.  They  say  the  Venire  Facias 
is  returned  but  to-day,  and  so  the  copy  deli- 

^  rered  to  them,  is  not  pursuant  to  the  act  of 
parliament ;  and  so  tbey  cannot  be  tried  to-day : 
this  I  take  to  be  the  objection.  But  with  sub- 
mission, my  lord,  it  wiU  be  plain  both  by  the 
words  of  the  act,  and  the  reason  and  intention 
of  it,  that  there  is  no  occasion  at  all,  nor  no 
necessity  of  haying  the  writ  returned  before 

.  the  copy  ofthepannel  be  delivered.  The  words 
of  the  act  of  parliament  are  these :  *  That  every 

*  person  and  persons  who  shall  be^ accused,  in- 

*  dieted,  and  tried  for  treason,  or  misprision  of 
« treason,  after  the  25th  of  March,  1696,  shall 

*  have  copies  of  the  pannel  of  the  jurors  who 

*  are  to  try  them,  duly  returned  by  the  sheriff, 

*  and  delivered  to  them  two  days  before  they 
^  be  tried.'  Now,  first,  my  lord,  I  think  it  is 
apparent  what  the  meaning  and  d^ign  of  the 
act  of  parliament  was,  that  the  prisoner  should 
know  two  days  before  the  trial,  who  were  the 

Jury  that  were  to  ftass  upon  him,  that  he  might 
have  an  opportunity  to  consider  bow  he  should 
make  his  challenges  as  he  thought  fit,  and 
time  to  enquire  into  the  qualifications  of  them, 
that  if  there  were  any  particular  ground  of 
chaUenffe,  he  might  not  lose  that  ft^nefit ;  so 
that  if  be  has  a  copy  of  the  pannel  arrayed  by 
the  sheriff,  which  is  afterward  returned  by  the 
sheriff  into  court,  and  there  is  no  Tariation  of 
that  pannel  afterwards ;  then  certainly  the  end 
and  intent  of  the  act  is  entirely  nnraued :  for 
bv  that  means  the  prisoner  has  toe  names  of 
ah  the  jury  retomed,  and  are  afterwards  called, 
and  has  a  fall  oppoitanity  of  making  such 
challenges  as  be  thinks  fit.  And  as  the  reason 
and  intent  of  the  act  is  answered  by  thi^^Bon- 
atruction,  so  the  very  words  of  the  act  are  an- 
swered: for  it  is  not  said  In  the  act,  that  he 
shall  have  a  copy  of  the  pannel  after  it  is  return- 
ed, but  it  is  said  a  copy  of  the  pannel  dulvrn- 
tnmed  by  the  sheriff;  that  is,  when  the  sheriff 
has  arrayed  a  pannel,  then  he  is  to  have  a  copy 
of  that  pannel ;  and  if  afterwards  the  sheriff  re^ 
turn  the  same  pannel  into  court,  is  not  this  a 
copy  of  the  pannel  duly  retomed  ?  With  sub- 
mission it  is,  and  sofiicient  to  answer  both  the 
words  and  intentran  of  the  act  of  parliament. 
It  is  true,  my  lord,  if  the  act  of  parlument  had 
said  he  should  have  a  copy  of  tne  pannel  after 
it  was  returned,  then  we  could  not  have  said 
but  that  the  objection  would  hold.  But  when 
the  words  ass  geoeni,  and  it  is  moftreascnable 
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to  be  interpreted  that  the  copy  is  to  be  delivered 
when  the  array  is  made,  because  that  answers 
the  intent  and  end  of  the  act  of  parliament, 
which  was  to  enable  the  prisoner  to  noake  bis 
challenges,  we  take  that  to  be  suffident;  and 
if  another  interpretation  should  be  made,  it 
would  render  the  trial  in  such  cases  liable  to 
all  the  mischiefs  in  the  world,  and  make  it  im- 

firacticable  that  any  person  should  be  tried ;  at 
east  it  would  introduce  a  new  method  of  pro- 
ceedings that  never  was  practised,  nor  ought  to 
be  introduced,  unless  this  act  of  parHament  by 
express  words  had  appointed  and  constituted 
such  a  new  method ;  and  we  suppose  your 
lordship  will  never  make  any  such  construc- 
tion, that  the  act  intended  a  new  method,  un- 
less expressly  declared ;  for  if  it  were,  as  they 
would  have  it,  that  the  copy  of  the  pannel  was 
not  to  be  delivered  till  after  the  return  of  the 
writ,  then  the  prisoner  cannot'  be  tried  u|ion 
the  return  of  the  writ ;  for  upon  the  return  of . 
the  writ,  the  jury  must  be  brought  to  the  bar, 
the  prisoner  most  be  brought  to  the  bar,  and 
adjourned  over  to  a  further  time,  that  in  the 
mean  time  a  copy  may  be  delivered  to  them. 
I  believe  that  they  can  never  shew  any  prece- 
dent that  there  was  such  an  adjournment  of  a 
jury  of  life  and  death,  over  to  another  day,  for 
a  person  to  have  a  copy  of  the  pannel,  to  enable 
him  to  make  his  cfi^lfenges ;  anji  either  that 
must  be  the  consequence,  or  else  the  jury  must 
not  come  npon  the  return  of  the  Venire  Facias, 
hut  there  must  go  a  Habeas  Corpora,  and  tha 
prisoner  tried  upon  that  Habeas  Corpora:  for 
first  there  must  be  the  return  of  the  writ,  then 
the  copy  of  the  pannel  delivered,  then  the  Ha- 
beas Corpora  returnable  another  day ;  and  upon 
that  the  trial  must  be  bad :  but  I  believe  there 
can  be  no  instance  given  of  a  trial  for  treason 
upon  a  Habeas  Corpora.    Now  if  the  parlia- 
ment had  intended  that  they  would  not  haw 
the  copy  of  the  nannel  delivered  till  after  the 
retumofthe  Venire  Facias,  they  would  cser^ 
tainly  have  expressed  and  provided  bow  the 
method  of  trial  shouM   have  been;  that  is, 
that  ei^er  the  jury  should  have  been  adjourned 
over  till  another  dav»  or  else  brought  to  the  bar 
upon  a  Habeas  C!orpora ;  which  is  the  onl j 
way  that  can  be  thought  of.    Indeed,  my  lord, 
1  do  agree,  that  if  the  sheriff  should  give  a 
copy  of  the  pannel,  and  afterwards  should  vary 
that  pannel,  though  but  in  one  name,  that 
woula  not  answer  the  end  of  the  act  of  parlia- 
ment, because  the  prisoner  is  deprived  of  the 
opportunity  of  knowing  the  name  of  the  per- 
son that  he  so  altered,  in  order  to  his  maklii^ 
his  challenges  against  him :  but  if  the  sberm 
do  return  Uie  same  persons  that  are  in  that 
copy  delivered  to  the  prisoner,  then  we  do,  to 
all  mtents  and  purposes,  answer  the  end  af  thm 
act  of  parliament,  and  avaid  the  absurd  con- 
struction that  they  would  make  of  this  act  for 


tbe  changing  the  method  of  trials,  and  nobody 
can  well  tell  what  method  should  be  pursued  : 
but  certainly  if  tbe  act  of  pariiament  intended 
a  new  method  should  be  pursued,  they  would 
hsve  described  and  settled  what  it  should  be. 
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Sol.  Gm.  (nr  John  Hawlcs).    If  jour  lord- 
Aip  pleim  to  mre  me  a  word  of  the 
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epere 
■de ;'  my  lord,  this  is  an  oljectioD  that  has  been 
ftmeeo,  and  I  think  has  beeo  prevented ;  A)r, 
with  sabmissioo,  1  take  it,  the  act  has  been 
floffioenlljr  answered  both  as  to  the  words,  and 
M  to  the  intent  of  it,  in  the  prisoner's  having 
the  eopy  of  the  pannd  before  the  jury  be  re- 
tarncd ;  there  mnst  be  such  a.thing  as  a  pannel 
anayed  before  the  jury  be  sammoned,  and 
thcttfeffe  it  is  sufficient  that  the  prisoner  have 
t  copy  of  that  pannel  so  many  days  before  bis 
triri ;  which  was  only  intended  for  that  parti- 
cohr  leasQO,  that  he  might  be  provided  suffi- 
deatly  to  make  his  legal  challenges.  Cer- 
lunly  within  the  intent  of  the  act  ofparliament 
it  is  wdl  enough  if  he  had  but  a  cony^  of  the 

or  ' 


I  two  days  before  the  return  or  the  writ, 
provided  the  jury  was  not  altered  that  was  ar- 
iiyed,  nor  any  other  names  put  in  bnt  those 
tlist  be  had  a  copy  of  before :  now,  my  lord,  1 
thiak  this  acst  of  parliament  roust  be  talun  ac- 
eording  to  the  intent  and  meaning  of  it,  or  else 
it  will  bear  hard  upon  the  prisoner,  and  harder 
fne  than  it  was  deogned  it  should :  this  act 
ssys,  he  shall  have  a  copy  of  his  indictment  so 
Btay  dajrs  before  his  trial ;  now  I  would  fain 
know  wliether  they  woold  -have  it  construed, 
tkst  the  copy  does  not  lued  to  be  delivered  till 
sfter  issne  joined,  which  mnst  be  if  their  doc- 
trine bdds  true,  that  the  act  is  to  be  con- 
Unied  aecording  to  the  strict  letter  of  it,  for 
dm  trial  is  the  trial  of  the  issue ;  what  if 
the  iodictmeDt  be  delivered  five  days  before 
the  truJ,  though  aAer  issue  joined,  it  is  well 
cBongh  according  to  such  an  exposition,  for 
die  srraigning  of  the  prisoner  is  no  ^rt  of  the 
trial,  aiM  yet  it  was  the  intent  of  the  par- 
bsmeot  that  he  should  have  a  copy  of  the  in- 
dictment five  days  before  he  was  arraigned, 
sad  that  for  this  reason,  because  he  might  have 
ttveral  pl^  to  plead,  and  objections  to  make 
before  he  pleaded  the  general  issue ;  he  might 
have  pleas  in  abatement,  which  afler  plea 
pleaded  of  not  guilty  he  could  not  have  the 
advantige  Of,  nor  could  he  afterwards  move  to 
^ossh  the  indictment,  which  he  might  other- 
wise have  good  reason  for,  if  he  had  the  copy 
before  be  was  pot  to  plead,  so  that  1  take  it  the 
set  b  to  be  interpreted  every  where  according 
to  the  intention  of  it,  and  the  prisoner  at  the 
kr,  aooording  to  the  inteutk>n  of  the  act,  has 
bad  a  copy  of  this  indictment  five  or  six  days 
before  his  arraignment,  and  therefore  we  have 
acted  according  to  the  purpose  and  meaning  of 
the  parliament ;  and  likewise  he  has  had  a  copy 
oTtbe  pannel  of  the  jurors  that  are  to  trv  him, 
which  IS  duly  returned  by  the  sberifi",  which  is 
likewise  according  to  the  act  of  pariiaroent. 
As  for  what  they  say  that  even  a  copv  of  the 
indictment  before  it  be  found  Hould  not  oe  g^ood 
aeoording  to  this  act ;  that  is  true,  but  the  case 
ia  set  the  same,  nor  the  reason  of  the  case  alike 
between  that  and  the  pannel  of  a  jury,  because 
tL  ii  sofBcieot  in  law  to  make  it  a  good  pannel 
H'^ht  arrayed  by  the  sheriff  before  the  jury  be 
Jy  for  the  sheriff  mutt  array  and  com- 


plete his  pannel  to  let  his  bailiff  know  who  must 
ne  summoned ;  but  in  the  case  of  an  indictment, 
though  a  bill  be  first  formed  by  the  clerk,  yet 
it  is  not  looked  upon  as  a  formal  indictment  in 
point  of  law,  till  it  be  found  by  the  jury  as  their 
verdict,  and  preferred  to  the  court;  and  it  is 
not  necessary  that  this  indictment  should  be 
formed  for  the  jury  before  they  find  it,  for  they 
are  properly  to  make  their  own  presentments 
themselves ;  and  the  ancient  practice  was,  that 
they  only  presented  the  fact,  and  the  matter 
was  put  luto  form  afterwards  by  the  court,  and 
in  many  cases  it  is  so  at  this  day,  as  we  have 
bad  some  instances  lately ;  but  as  to  the  ar- 
raying of  a  pannel  it  always  was  so,  and  always 
must  be  so  arrayed  by  the  sheriff  before  the  jury 
summoned^  and  there  is  the  difference  between 
the  giving  a  copy  of  an  indictment  and  the 
copy  of  a  pannel,  the  one  is  taken  notice  of  in 
pomt  of  law  to  be  necessary,  the  other  is  not. 
This  giving  a  copy  of  the  pannel,  my  lord,  we 
say,  b  within  the  mtent  or  the  act,  which  was 
only  to  enable  persons  accused  to  make  their 
just  challenges,  and  that  4bey  may  as  well  do 
when  a  copy  is  delivered  after  it  is  arrayed  by 
the  sheriff,  as  when  it  is  returned  by  the  sheriff, 
and  being  so  done,  with  submission,  it  is  well 
done  within  the  words,  a^pd  within  the  intent  of 
thb  act  ofparliament. 

Mr.  Conyen,  Biy  l<lhi,  the  words  of  this  act 
of  parliament  are.  That  they  shall  have  a  copy 
of  the  pannel  of  the  jurors  who  are  to  try  them, 
duly  returned  by  the  sheriff,  and  delivered  to 
them,  and  this,  tfvo  days  before  the  trial :  my 
lord,  that  thb  is  the  pannel.of  the  sheriff  of  the 
jurors  that  are  to  try  them,  as  soon  as  it  is  ar- 
rayed, has  been  observed  alr^dy ;  now  it  would 
be  a  forced  construction  to  construe  these  words 
that  follow,  '  duly  returned  by  the  sheriff,'  to 
be  meant,  that  a  copy  should^be  delivered  aifter '' 
thejurjr  is  returned,  because  that  would  be  a 
delay  of  justice,  and  keeping  off  the  trial  longer 
than  was  intended  by  this  act  of  parliament, 
and  more  than  will  answer  the  end  of  thb  law ; 
for  the  end  of  it  was  to  give  the  prisoner  ^i 
benefit  and  advantage  of  exceptions  against  any 
of  those  that  were  to  try  him,  and  if  he  has  this 
pannel  two  days  before  his  trial,  be  has  that 
benefit  the  law  intended  him.  Now,  my  lord, 
as  to  what  has  beeo  said  of  an  indictment,  which 
by  this  law,  he  is  to  have  a  copy  of  too,  that 
b  plainly  quite  another  case  p  tor  it  is  not  an 
indictment  till  it  be  found,  and  so  answers  not 
the  words  nor  intention  of  the  act  till  found  by 
the  grand  jurv  ;  till  then  it  is  not  a  copy  of  bis 
charge,  and  tnerefore  by  no  construction  can  it 
be  called  a  copy  of  the  indictment.  1  think  I 
need  not  trouofe  your  lordship  any  further  in 
thifr  matter,  becauise  thb  objection  was  foreseen, 
and  has  been  already  considered  of  by  the  court 
upon  the  prisoner's  arraignment 

Sir  Barth,  Shower,  My  lord,  in  answer  to 
what  Mr.  Solicitor  has  said,  that  there  is  as 
much  reason  to  expect  that  the  copy  of  the  in- 
dictment should  not  be  delivered  till  after  plea 
pleaded,  as  that  the  pannel  should  not  be  deU- 
▼ered  till  after  the  jury  returned,  because  in  the 
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case  of  the  indictraeDt  it  is  said  so  mftDT  dayv 
before  the  trial,  and  the  trial  cannot  be  till  issue 
joined,  there  can  be  no  weight  in  that  objec- 
tion at  all ;  for  the  words  of  tbe  act  are  quite 
diftierently  penned  in  the  case  of  the  indictment 
from  what  they  are  in  the  case  of  the  pannel ; 
for  thoug^h  it  be  said  it  should  be  done  five  days 
before  tlie  trial,  yet  it  is  added,  *  in  order  to  the 
*  advising?  with  counsel  how  to  plead ;'  which 
must  be  before  plea  pleaded,  and  therefore  it 
mast  be  absolutely  necessary  to  be  dofie  before 
the  arraignment.  My  lord,  I  have  proposed 
my  doubt,-  it  may  have  consequences  on  the 
one  side  and  the  other,  we  submit  intirely  anto 
year  lordship's  judgment ;  it  is  a  new  law,  and 
never  has  received  any  Opinion;  the  words  of 
it  are,  *  duly  returned  by  the  sheriff,'  ami  the 
question  is,  Whether  a  copy  of  the  pannel  upon 
the  array  before  it  be  returned  be  a  copy  of  tlie 
pannel  duly  returned,  though  the  same  pannel 
be  afterwards  duly  returned. 

Mr.  Phippt,  My  lord,  Mr.  Attorney  General 
owns,  that  the  pannel  lifter  it  is  arrayed  may 
he  amended  and  altered  by  the  sheriff;  and  it 
was  never  intended  by  this  act  of  partiamenti 
that  any  copy  of  the  pannel  should  be  delivered 
to  the  prisoner  but^f  those  men  that  were 
Ideally  returned  ;  so  %fLt  we  take  it,  we  ought 
to  have  it  two  days  after  the  return  and  before 
the  trial ;  for  certainly  it  UMist  be  a  copy  of  the 
men  returned,  which  if  the  sheriff  may  alter 
at  any  time  before  the  return,  the  intent  of  the 
act  of  parliament  can  never  be  answered  by 
any  copy  but  w  hat  is  a  true  copy  of  the  return. 
Mr.  Conyers  would  ansner  the  objection  that 
I  made  about  a  copy  of  the  indictment  by  this, 
that  it  is  not  an  indictment  till  it  be  found  by 
the  jury ;  but  1  think  it  is  no  answer  to  our  ob- 
jection at  all,  though  it  be  but  a  copy  of  the  bill 
^ntended  to  be  presented  to  the  erand  jury,  yet 
if  the  grand  jury  aUerwards  find  it,  it  is  as  true 
a  copy  of  the  indictment  as  this  is  a  copy  of  the 
jury  mtended  to  he  returned,  and  afterwards 
returned.  As  to  what  they  say,  that  this  will 
introduce  a  new  method  ot  trial,  contrary  to  all 
form  or  proceedings,  that  can  be  no  objection 
neither ;  for  if  it  be  so,  we  cannot  tell  how  to 
help  it,  the  parliament  have  thought  fit  to  have 
it  so,  and  we  must  submit  to  take  it  as  the  law 
has  made  it :  if  there  be  a  necessity  for  a  Ha- 
beas Corpora  upon  the  provision  made  in  this 
act,  so  it  must  bef  for  we  must  take  the  law  as 
it  18.  We  subnait  our  objection  to  your  lord- 
ship ;  we  think  we  have  not  had  the  benefit  of 
liiis  law. 

Mr.  Camper,  Surely,  my  lord,  what  Mr. 
Phipps  has  now  said  has  no  weight  in  it ;  that 
because  the  sheriff  had  it  in  his  power  to  alter 
the  pannel  before  it  was  returned,  therefore  this 
is  not  now  a  true  copy  of  the  pannel  of  jnrors 
who  are  to  try  the  prisoner,  duly  returned  by 
thesherifif;  which  are  the  words  in  the  act.  It 
is  true,  if  the  sherifi*  had  in  fact  altered  the 
pannel  from  what  it  was,  and  returned  it  so  al- 
tered into  court,  no  doubt  of  it,  the  prisoner 
would  be  very  well  intitled  to  make  this  ob- 
jection, that  he  had  not  a  copy  of  the  pannel. 
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or  thfl  names  of  the  jnrom  that  ware  anamoiied 
to  try  him ;  bat  now  we  can  ayer,  that  we  haye 
paraued  this  act  of  parliament  literally;  for  io 
answer  to  their  objection,  wa  may  ask  thia 
question  of  them  upon  the  words  of  the  act, 
Haye  you  not  had  a  true  capy  of  the  namea  of 
those  that  are  to  try  you,  and  are  duly  retnmed 
by  the  sheriff  for  that  purpose?  and  waa  not 
that  copy  delivered  onto  you  above  two  daya 
ago  P  They  cannot  say  they  have  not  bad  it  so, 
and  if  they  cannot  say  so,  then  both  the  worda 
and  meaning  of  the  act  of  parliament  are  io 
every  resjtect  answered ;  if  when  the  jury  oome 
to  be  called  the  prisoner  finds  the  |iaBO«t  to  be 
altered,  he  hasYeason  to  object,  and  will  have 
the  benefit  of  the  objection,  that  he  has  not  that 
advantage  which  the  law  intended  htm,*lrat  till 
that  prove  to  be  the  fact,  we  think  here  ia  ^  fall 
compliance  with  this  law. 

Sol,  Gen,  Sir  Barth.  Shower  misUkea  my 
objections  about  the  copy  of  the  indictment ; 
fur  we  say,  if  the  intent  of  the  act  of  parlianaent 
be  complied  with,  it  is  sufficient,  espectaHy 
where  the  words  are  any  way  doubtful ;  ac- 
cording to  the  words  of  this  act  of  parkameiit  a 
copy  of  the  indictment  need  to  be  deliyared  hut 
five  days  before  the  trial ;  but  it  appearing  that 
the  intention  of  these  law -makers  was,  thatim 
should  have  a  copy  of  the  indictment  to  enable 
him  to  plead  to  it  if  he  had  cause,  therefore 
though  the  words  be  *  before  the  trial,',  we  haye 
taken  it  that  he  should  havi*  a  copy  five  daya 
before  his  arraignment,  and  so  we  have  com- 
plied with  the  meaning  of  the  law  in  that  point, 
as  we  have  also  in  this,  which  was,  we  take  it, 
only  to  enable  the  prisoner  to  make  his  cbal* 
lenges,  and  if  that  be  done  two  days  before  his 
trial,  with  submission,  it  fully  answers  this  law. 
*  L.  C.  J.   Have  you  done,  gentlemen  ? 

Couns,    Yes,  my  lord. 

L,  C,  J.  Then  look  you,  sir  B.  Shower,  aa 
to  this  point  that  you  now  insist  upon,  we  have 
had  it  under  consideration  heretofore ;  we  were 
here  this  day  se'nnight,  and  then  we  did  con- 
sider in  what  method  we  should  proceed,  so 
that  the  prisoner  might  have  the  benefit  in- 
tended him  by  this  act  of  parliament :  the  act 
of  parHament  does  desip^n,  in  the  first  ulaoe, 
that  every  prisoner  that  is  to  be  tried  for  hi«rh. 
treason  should  have  a  copy  of.  his  indictment, 
at  least  five  days  before  the  trial ;  that,  I  tfaiok, 
was  all  the  makers  of  this  act  of  parliament  in- 
tended at  the  first ;  but  then  there  being  sub« 
sequent  words,  which  shew  the  reason  why 
they  gave  him  the  copy  so  long  liefore  the 
trial ;  which  is,  that  he  might  advise  with  his 
counsel  what  to  plead  ;  these  words,  we  con- 
ceive, have  given  the  prisoner  a  further  time 
than  what  was  originally  intended,  therefore 
we  have  thought  it  necessary  that  the  prisoner 
should  have  a  copy  of  his  indictment  five  daya 
before  he  be  arraigned,  which  is  five  days  b!e- 
fore  he  was  put  to  plead ;  and  yonr  client,  the 
prisoner  at  the  bar,  has  had  the  benefit  of  this 
act  in  that  respect  before  we  arraigned  him ; 
then  afYer  he  nas  pleaded,  the  question  was, 
when  he  was  to  haye  a  copy  of^  the  pannel  f 
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ll«viiiedai|picf  timttct  of  parlaamcnt  wai, 
Thai  the  prisoner  shoiikl  ha^e  a  copy  of  llie 
aanael  two  dajrs  befbte  his  trial,  in  order  that 
be  might  consider  of  the  persons  that  were  to 
try  htm  ;  that  he  might  iotbrm  himseif  of  their 
qvsBties,  tempen,  and  dispositions;  that  so 
he  might  make  imo  of  the  bmefit  the  law  rives 
him  of  cbnlieo^riiig  (i?e  and  thirty,  without 
ebewing  any  eanse,  if  he  did  not  like  the  men, 
sod  as  many  more  as  be  should  think  he  had 
gMd  cause  to  challeoge :  now  in  this  ease,  the 
whole  fle^n  of  this  act  of  parliament  is  ao- 
fwersd,  for  be  has  hail  a  €<^y  of  the  paonel,  as 
yon  yonrseWes  acknowledge,  two  days  before 
the  day  of  his  trial,  so  that  he  has  the  foil  he- 
■cfit  that  the  act  of  porhament  intended;  he  is 
by  this  copy  as  well  enabled  to  make  his  ohal- 
Imges  as  the  lew  designed  lie  should  be,  and 
has  had  the  same  time  allowed  him,  that  the 
set  of  parliament  meant  he  should  hare ;  then 
ssppoemg  the  design  of  this  act  of  parliament 
be  fully  answered  and  complied  with  in  the 
case,  the  next  qoestion  is,  Whether  the  words 
•f  the  act  are  satis6ed  t  For  we  would  be  rery 
Isth,  in  a  case  of  this  nstore,  where  an  act  of 
parfament  intends  a  favour  to  a  prisonei*  that 
tttnds  at  the  bar  for  his  life,  to  abridge  him  of 
any  part  of  that  favour  which  the  very  words  of 
the  set  woaM  allow  him,  tbongji  the  intent  of 
the  act  of  parliament  were  answered  oth^hrise : 
BOW  in  the  first  place  it  is  observable,  that  the 
act  of  parliament  does  not  say,  that  the  pri- 
Maer  shall  have  a  copy  of  the  netum ;  nor  does 
it  say,  he  shall  have  a  copy  from  the  court,  but 
be  lhall  have  a  copy  of  the  pannel  of  the  jurors 
duly  returned  that  are  to  try  him ;  now  if  the 
sheriff  array  his  pannel  several  days  before  the 
tftsl  upon  the  Venire  Facias,  and  does  give  him 
a  copy  of  that  ver^r  pannel,  which  pannel  is 
afterwards  returned  in  court,  has  not  be  then 
a  eopy  of  the  psnnel  duly  returned  P  Does  not 
tbia  answer  all  the  words  of  the  act  ?  For  yon 
^Miselves  say  that  it  is  net  said  in  the  words 
of  the  act,  that  the  copy  shall  be  delivered  after 
the  pannel  returned,  nor  does  there  need  a  copy 
of  the  very  return.  Surely  we  must  not  carry 
it  farther  than  the  words,  if  the  meaning  be 
complied  with,  and  we  think  this  answers  both 
words  and  meanmg :  it  is  a  copy  of  the  pannel, 
and  a  copy  of  that  pannel  tliat  is  duly  returned. 
Now  to  B»ke  another  construction  wonid  in- 
deed net  only  alter  the  usual  course  of  trials, 
hot  be  contradictory  to  the  very  process  itself. 
We  are  by  the  course  of  law  to  award  process 
•isnmBMm  a  jury  to  appear  at  a  certain  time, 
is  try  the  iasoe  jomed  between  the  king  and  the 
prisoner ;  and  yet  when  we  have  done  this,  and 
the  jury  thereupon  are  summoued  and  do  ap- 
pear, they  may  go  as  they  came ;  for  the  issue 
cannot  he  tried,  because  after  the  return,  the 
prisoner  must  have  a  copy  of  the  pannel  two 
da^  before  he  can  be  tried.  I  do  think  the 
mgn  of  the  act  of  partiametit,  and  the  very 
words  of  the  act  are  fully  satisfied  in  guying  a 
topy  of  the  pamel  two  daya  before  the  return. 
We  bad  this  matter  imder  our  consideration 
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didtUnk  U  to  award  the  precept  retanaUa 
this  day,  and  resolved  to  try  the  prisoner  this 
day,  unless  better  reasons  were  ofiersd  ns  to 
alter  oor  opinion,  end  we  are  not  satisfied  that 
any  such  better  reason  has  been  given,  hot  that 
this  trial  ought  to  go  on,  the  prisoner  having 
the  full  benefit  that  was  designed  him  by  tfiis 
act  of  parliament.  And  the  riving  a  copy  of 
the  pannel  that  is  returned,  though  before  the 
return,  sufficiently  satisfies  the  words  of  the 
act :  no  other  construction  can  be  made  with- 
out ^eat  absurdities :  this  is  my  opinion. 

Sir  B,  Shower,  My  lord,  1  hope  we  shall  be 
excused  for  our  client,  we  have  another  doubt 
to  propose  to  the  court. 

L,  C,  J,  You  have  had  my  opinion  upon 
this  point,  if  my  lords  and  brothers  are  of  ano- 
ther opinion,  they  will  tell  you. 

Judges,  No,  my  lord,  we  are  all  of  the  same 
opinion. 

L.  C.  J,  My  Lord  Chief  Justice  of  the  Com* 
mon  Pleas,  and'roy  brothers  are  all  of  the  same 
opinion. 

Sir  £.  Shower,  My  lord,  we  say  we  have 
another  doubt  to  propose  upon  this  sot  of  par- 
liament: it  is  a  new  one,  and  never  put  in 
practice  till  now,  and  therefore  we  hope  your 
lordship  will  please  to  excuse  us,  if  we  ofsr 
our  objections,  becsuse  there  has  yet  never 
been  a  determination  about  it,  and  we  are  as- 
signed of  counsel  by  your  lordship. 

L,  C.  J.  Never  make  apologies,  shr  Bartho- 
lomew, for  it  is  as  lawful  for  you  to  be  of  coua- 
sel  in  this  case,  as  it  is  in  any  other  case  where 
the  law  allows  counsel.  It  is  expected  yoa 
should  do  your  best  for  those  you  are  assigned 
for,  as  it  is  expected  in  any  other  case  that  yoa 
do  your  duty  for  your  client. 

Sir  B,  Shower.  My  lord,  our  exception  is 
this,  we  say  that  this  trial  cannot  go  on  at  this 
time,  upon  this  act  of  parliament,  because  we 
have  no  true  copy  of  the  whole  indictment ;  it 
does  not  appear,  m  the  copy  we  haye  delivc«ed 
to  us,  before  whom  it  was  taken,  or  whether 
it  was  taken  at  all,  or  in  what  place  it  wan 
uken  ;  it  says  only  *  Middlesex'  in  the  margin^ 
and  then  ^  Jnratores  pro  Domino  Re^  jfre* 
'  sentant:'  that  might  be  before  the  jostiees 
of  the  peace  at  the  quarter  sessioos,  or  it  might 
be  at  the  monthly  sessions  at  Uicks'e-HaU, 
or  it  migrht  be  at  the  Sessions  at  the  OM  Bat- 
ley,  or  it  might  be  before  commissioners  nf 
Oyer  and  Terminer,  as  perhaps  it  really  was  | 
but  non  constat  where  it  was  taken,  nor  how  it 
comes  hither :  it  might  be  before  your  lordship 
here,  as  we  believe  it  was,  but  this  copy  not 
letting  us  know  where  and  how  it  was  taken, 
we  think  we  have  not  the  benefit  of  this  hiw  ; 
for  the  party  accused  is  by  this  act  of  pailia- 
ment  to  have  a  copy  to  advise  with  counsel, 
that  he  may  be  enabled  to  plead.  And  that  is 
the  reason  why  the  words  of  this  act  are  so 
penned,  that  he  shall  have  a  copy  of  the  whole 
indictment,  which  we  cannot  plead  to,  unices 
we  know  where  it  was  taken,  if  we  shoald  have 
occasion  to  plead  any  special  matter.  And  b»f 
sides,  my  lord,  there  is  anetfaer  leasoa  why  we 
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•hottU  bare  the  ivhde  indietnient  to  enable  as 
to  plead,  because  if  we  bad  the  Caption,  it  miffbt 
perhaps  appear^  that  the  indictment  was  taken 
Deibre  the  time  of  the  fact  alleged  iu  the  in- 
dictment, and  then  that  would  make  it  Ticions ; 
it  might  be  belbre  the  9th  of  Febroary,  when 
this  treason  is  said  to  be  committed,  and  then 
we  ought  not  to  be  brought  to  trial.  Now  the 
design  of  this  act  of  pa^iament,  in  gi^g  the 
prisoner  a  copy  of  the  indictment  so  long  be- 
fore the  trial,  was  not  only  to  enable  him  to 
make  his  defence  upon  the. trial,  but  also  to  ad- 
vise with  counsel  to  plead;  for  so  the  words 
are,  *  the  better  to  enable  him  to  plead.'  Now 
we  say,  to  answer  this  end,  it  is  necessary  we 
shoold  have  a  copy  of  the  whole  indictment,  as 
it  stands  before  your  lordship  in  court.  And 
another  reason  is  this,  it  is  no  indictment,  un- 
less it*be  presented  by  the  jury,  as  their  inqui- 
sition upon  oath,  unto  some  court  that  has  ju- 
risdiction of  the  matter:  what  we  have  deli- 
▼ered  to  us  is  onlyni  copy  of  a  bill  as  to  be  de- 
livered to  a  gi-and  jury  to  be  found ;  non  constat ^ 
that  it  is  found.  Now  the  intent  of  the  act  of 
parliament  being  to  give  the  prisoner  this  ad- 
yantage  to  enable  him  to  plead,  he  may  have 
several  pleas,  of  which  he  might  take  a  legal 
advantage  if  he  had  a  copy  of  the  whole,  which 
he  knows  not  bow  to  come  at  now  ;  and  in  truth 
it  is  very  necessary,  because  if  he  be  tried  upon 
an  indictment  found  in  another  county,  then 
these  commissioners  have  not  a*legal  authority 
to  try  him  ;  and  if  the  trial  should  go  on,  and  he 
be  acquitted,  he  is  subject  to  be  indicted  and  tried 
again,  and  never  can  relieve  himself  by  the  ac- 

Suittal  upon  such  an  indictment  before  persons 
bat  had  no  authority  to  try  him.  I  doubt  he 
can  never  plead  the  acquittal,  because  he  can- 
not make  out,  that  he  was  duly  tried  and  ac- 
quitted :  and  for  these  reasons  we  humbly  sub- 
mit it  to  your  lordship,  whether  we  have  bad 
the  benefit  of  this  law,  in  having  a  copy  of  the 
whole  indictment  to  enable  us  to  plead  ;  and  if 
we  have  not,  till  we  have  that  benefit,  we 
humbly  conceive  this  trial  ought  not  to  go  on. 
B|r.  Fhipps.  My  lord,  the  question  is,  Whe- 
ther the  style  of  the  court,  the  persons  before 
whom  it  was  taken,  and  to  whom  the  present- 
ment is  made,  the  time  when  it  was  taken,  and 
the  place  where,  ought  not  to  appear  in  the  in- 
dictment? this  law  requiring  that  the  prisoner 
should  have  a  copy  of  the  whole  indictment  to 
enable  him  to  plead ;  for  if  it  should  happen, 
that  the  indictment  was  taken  before  persons 
that  had  no  jurisdi<ition,  then  I  believe  it  will 
not  be  denied  but  that  the  prisoner  might  plead 
to  the  jurisdiction,  and  there  might  he  several 
other  pleas  that  be  might  take  advantage  of. 
I  woold  desire  to  know  of  the  king's  counsel, 
whether  ever  they  saw  a  copy  of  an  indictment 
^ven  in  evidence,  or  pleadcMi  without  the  Cap- 
tion. It  is  not  a  true  copy  without  it;  there 
ought  to  be  the  time,  the  place,  and  the  style 
of  the  court  before  whom  it  is  taken. 

Ait.  Gen.  Truly,  my  lord,  I  think  I  need 
say  no  more  to  this  objection,  than  it  does  not 
i  at  a  proper  time;  for,  with  submissioo, 
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if  the  prisoner  wilt  upon  this  act  say  he  has  not 
had  a  copy  of  his  indictment  to  enable  bun  to 
plead,  he  ought  to  have  taken  the  advantage  of 
It  before  he  did  plead ;  that  is  the  proper  time 
for  him  to  object  this  matter  to  the  court;  for 
if,  after  he  has  had  such  a  copy  as  this  prisoner 
has  had,  he  does  submit  to  plead,  with  sub- 
mission vjt  is  too  late  to  come  at  his  trial  and 
make  this  oljection,  he  cannot  be  received  to 
make  it  after. 

L.  C.  J.  That  is  a  full  answer,  Mr.  Attorney. 

Att.  Gen.  I  think  it  is,  my  lord,  with  sub- 
mission, not  that  we  would  ware  giving  other 
answer  to  it,  if  it  were  in  a  proper  time;  but 
the  method  of  proceeding  must  be,  and  we 
think  we  have  no  occasion  at  this  time  U>  aay 
any  thing  more  to  this  oljection. 

L.  C.  J.  %n,  no,  that  is  a  foU  answer  in  this 
point :  for  look  ye,  you  that  are  of  counsel  for 
the  prisoner,  when  once  you  have  pleaded,  yoa 
admit  yon  have  had  a  copy  ;  tor  the  copy  was 
given  you  to  enable  you  to  plead,  and  when 
you  have  pleaded,  you  have  passed  by  all  ad- 
vantage that  you  could  have  from  the  copy, 
as  to  any  plea  that  you  can  make :  for  it  is  taken 
for  mnted  ye  had  a  copy  to  enable  you  to 
plead,  and  to  advise  with  your  counsel  about  it ; 
since  you  did  plead,  and  did  not  insist  upon  it 
at  the  time  of  your  arraignment  that  you  had 
not  sueh  copy. 

Sir  JB.  Shower.  My  lord,  we  have  proposed 
one  doubt ;  we  humbly  submit  it  to  the  court. 

Sol.  Gen.  It.  was  their  own  fault,  that  thia 
objection  was  not  made  in  time. 

L.  C.  J.  That  doubt  of  yours  may  serve  at 
another  time,  but  now  certainly  it  is  quite  out 
of  time. 

Sol.  Gen.  Nay,  my  lord,  even  upon  the  ar- 
raignment that  would  not  serve  their  turn  nei- 
ther. 

L.  C.  J.  We  will  not  enter  upon  that  now, 
pray  go  on  to  swear  the  jury. 

Cl.  of  Ar.  You,  the  prisoner,  look  to  your 
challenges,  as  I  told  you  before.  Cryer,  call 
sir  Jeremy  Sambrook. 

Cryer.   Vous  avez. 

Sir  B.  Shower.  Mr.  Rookwood,  you  are  to 
make  your  own  challenges. 

Rookwood.  I  do  not  challenge  him. 

Cl.  of  Ar.    Then  hold  sir  Jeremy  the  book. 

Sir  Jer.  Sambrook.  My  lord,  I  am  uncapable 
of  serving  upon  this  jury,  for  I  have  been  deaf 
these  several  years,  these  dozen  years ;  I  can- 
not hear  what  is  said  in  court,  though  I  am 
now  so  near  the  court ;  I  could  not  hear  what 
your  lordship  said,  nor  what  was  said  at  the 
bar.  I  have  a  certificate  here,  if  your  lordship 
please  to  have  it  r^ad ;  and  most  of  the  persona 
of  quality  about  the  court  know  it  to  be  true. 

Att.  uen.  My  lord,  I  am  afrud  it  is  so. 

L,  C.  J.  Nay,  if  it  be  so,  it  is  not  fitting  that 
he  should  be  upon  the  jury,  when  he  cannot 
hear  what  is  said :  you  must  excuse  sir  Je- 
remy Sambrook.    Go  on  to  th^  next. 

(3.  ofAr.  George  Ford.— Cryer.  Vous  avea. 

Cl.  of  Ar.  Look  upon  the  prisoner. 

Bjoomood.  I  challenge  him. 


lOT] 


fir  High  Treason. 


A.  D.  1696. 


[158 


£.  C.  /.  Mr.  Ford,  you  must  not  go  away, 
for  you  are  upon  another  pannel,  wherein  von 
may  be  employed,  though  you  are  now  cbal- 


Cl.  ofAr.  William  Underhill. 

Rookw.  I  challenge  him. 

a  fAr.  William  Withere. 

Mookw.  I  challenge  him. 

CLofAr.  Samuel  PoweU. 

Rookw,  I  do  not  except  against  him. 

Q.  rfAr,  Then  swear  Mr.  Powell. 

Cryer,  Look  upon  the  prisoner.  You  shall 
wdl  and  truly  try,  and  true  deliverance  make 
between  our  sovereign  lord  the  king,  and  the 
imiooer  at  the  bar,  whom  you  shall  have  in 
cbar^,  and  a  true  verdict  give  according  to 
yoor  evidence.     So  help  you  God. 

CicfAr.  Thomas  Trench* 

Rookm.  I  challenge  him. 

a  if  At.  Jobn  Wolse. 

RooKK.  I  challenge  him. 

CLtfAr,  James  Bodingtoo. 

Riokw.  I  challenge  bim. 

C/.  €fAr.  John  lUymond.     " 

iioplcv.  I  challenge  him. 

Cirf  Ar.  Richard  Marsb.  [He  did  not 
•ppeir.] 

CI.  rfAr,  George  Haws. 

Rookw,  1  challenge  him. 

Ci.cfAr.  Fimncis  Barry. 

Rookm,  I  challenge  him. 

CLrf  Ar.  ArtliurBaily. 

Rookw,  I  except  not  against  him.  [Sworn.] 

a  (fAr.  John  Webber. 

Raohe.  I  do  not  except  against  him.  [Sworn.] 

Cl,ofAr.  Thomas  Glover. 

RooktB.  I  challenge  him. 
I         CI.  rfAr,  Dormer  Sheppard. 

Rookw.  I  challenge  him. 

CI  of  Ar.  George  Tredway. 

Hdoto.  I  do  not  except  against  him.  [He 
WM  sworn.] 

CL  rfAr,  Malthew  Bateman. 

Rookm,  f  challenge  him. 

CLrfAr.  Timothy  Thombury. 

-Kooinp.  I  challenge  him. 

CLffAr,  James  Partherich. 

Rookm,  I  challenge  him. 

CI.  rfAr,  Thomas  Freeman. 

Rookw,  I  challenge  him. 

CLcfAr,  Joseph  Blithit 

RMKm.  I  challeDge  him. 

CI,  rfAr.  Timothy  Lennoy. 

Rxikm,  I  have  nothing  to  say  against  him. 
[Hewasswom.l 

CI.  ofAr.  John  Harris. 

Bookw,  I  do  not  except  against  hiBK  [He 
"'ttiwoni.] 

CLrfAr,  JohnBillers. 

Rookm.  1  challenge  liim. 

CI.  ofAr,  Richard  Boame. 

Rmkw.  I  challenge  him. 

CLofAr,  George  Carter. 

Rooho.  I  do  not  except  against  bim.  [Swoni.] 

CLofAr,  Franco Chapman.F 

RMhf.  I  chaUenge  biro. 

CLrfAr,  Alemnder  Fortk 
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Book»»  1  challenge  him. 

CL  (fAr,  Thomas  Playsted. 

Rookw,  I  challenge  him. 

CL  ofAr.  William  Eiley. 

Rookw.  1  do  not  except  against  him. 
was  sworn.] 

CLofAr.  John  Marsh. 

Rookw.  I  have  nothing  to  say  against  him. 
[He  was  sworn  J 

CL  rf  Ar,  Samuel  Hooper.  (He  did  not 
answer.)    • 

L.  C.  J.  Did  Mr.  Hooper  appear  ? 

CL  ofAr,  Yes,  my  lord ;  he  is  marked  as 
appearing. 

X.  C.  J.  Then  you  ought  to  call  bim  again, 
and  set  a  fine  upon  his  head. 

CL  ofAr.  Cryer,  call  Samuel  Hooper. 

Cryer.  Samoel  Hooper,  come  into  court  and 
give  your  attendance,  upon  pain  often  poundy 
for  tfie  court  has  recorded  your  appearance. 

CLfAr,  Jobn  Hall. 

Rookw.  I  chaUenge  him. 

CL  ofAr.  Nicholas  Roberts. 

Rookw.  1  challenge  him. 

CL  ofAr,  William  Partridge. 

RxMKw,  I  challenge  bim. 

Sir  B.  Shower,  How  many  has  he  ehal« 
lenged,  Mr.  Hardesty  ? 

CL  rfAr,  I  will  tell  you,  sir  Bardiok>mew. 
He  has  challenged  S4. 

Sir  B,  Shower.  Well  then,  go  on,  sir, 

CL  ofAr,  Peter  Laveane. 

Rookw.  I  challenge  bim. 

CLrfAr.  Thomas  Moody. 

RocHew,  I  challenge  biro. 

CLofAr.  RichaH  Bealing. 

Rookw.  I  challenge  him. 

CLofAr,  Thomas  Evans. 

Rookw.  I  challenge  him. 

CL  (fAr,  Thomas  Rammage. 

Rookw,  I  challenge  him. 

CLofAr,  Edward Townshend. 

Rookw,  I  challenge  him. 

CL  rfAr,  William  Gunston. 

Rookw.  I  challenge  him. 

CL  ofAr,  Samuel  Freebody. 

Rookw,  I  do  not  except  against  him.  (He 
was  sworn.) 

CL  ofAr.  Philip  Wightman. 

Rookw.  I  challenge  him. 

CL  rfAr,  There  are  now  thirty-two  chal* 
lenged.-— —John  Wyberd. 

Rookw.  I  challenge  him. 

CL  fAr.  William  Strowd.  - 

Rookw.  I  ehallenflre  him. 

CLofAr.  Daniel Byi^sild. 

Rjookw.  I  do  not  except  against  him.  (He 
was  sworn.) 

CL  (fAr.  Benjamin  Noble. 

Rakmw.  I  have  nothing  4o  say  against  him. 
(He  was  sworn.) 

C/.  rf  Ar.  Cryer,  dount  them.  Samuel 
Powell, 

Cryer,  One,  Bee. 

CLofAr.  BenjamuNoble. 

Cryer,    Twelve  good  men  and  tnie, 
togedbcri  and  hear  your  evidesoe. 
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The  oames  of  the  twelve  sworn  were  tbe«e : 
Samuel  Powell,  Arthur  Bailey,  John  Webber, 
Geor^  Tredway,  Timothy*  Lennoy,  John 
Hams,  George  Garter,  William  Atley,  John 
Marsh,  Samuel  Freebody,  Daniel  Byfeild,  and 
Benjamin  Noble. 

L.  C.  J.  Look  ye,  Mr.  Phippa,  yourobjce- 
tion  upon  the  indictment  slipt  me,  and  tlierefore 
I  wouW  apeak  to  it  now :  Yoa  said  it  might  be 
as  well  a  copy  of  the  indictment  before  it  be 
found,  as  well  as  this  a  copy  of  the  pannel  be- 
fore it  be  returned*  Now  that  cannot  be,  for 
an  indictment  is  not  an  indictment  till  it  be 
found,  it  IS  only  a  writing  prepared  ibr  the 
ease  of  the  jury,  and  for  expedition ;  it  is  no- 
thing till  it  is  round,  for  the  jury  make  it  an 
indictment  by  finding  it,  they  may  alter  what 
they  please,  or  refuse  it  absolutely.  And  if  the 
jury,  upon  ezaoMning  the  witnesses,  would 
only  present  a  matter  of  fact  with  time  and 
place,  the  court  might  cause  it  to  be  drawn  up 
into  form,  without  carrying  it  to  the  jury : 
again,  there  needs  no  BUla  vera;  for  that  is 
only  the  jury's  owning  that  which  the  court 
Las  prepared  and  drawn  up  for  them :   but  a 

rnel  is  a  pannel  when  it  is  arrayed,  before  it 
returned,  and  a  copy  of  the  pannel  given 
before  it  be  returned,  is  a  copy  of  the  pannel 
returned,  if  it  be  afterwards  returned,  as  it 
must. 

Sir  B.  Shower.  But,  my  lord,  that  notion 
N  strengthens  our  objection  that  we  last  made, 
tliat  makes  it  necessary  that  we  should  have  a 
copy  of  the  Caption,  as  well  as  the  other  part, 
to  make  it  a  true  copy  of  the  whole  indict- 
ment. 

Z.  C.  J.  That  is  another  thing,  we  will 
talk  of  that  another  time ;  but  I  speak  of  this 
only  as  to  his  objection,  which  slipt  my  me- 
mory, because  I  would  have  nothing  remain 
unanswered. 

Mr.  Phipps.  My  k>rd,  when  the  Bill  is 
found,  the  copy  that  we  delivered  before  is  as 
much  a  true  copy  of  the  indictment  as  our 
copy  of  the  pannel  is  a  copy  of  the  jury  re- 
tamed. 

L.  C.  J,  A  pannel  is  a  pannel,  when  it  is 
arrayed,  but  a  bill  is  not  an  indictment  till  it 
be  found ;  one  cannot  say  a  man  indictatut 
€mititf  till  it  be  found  ;  all  that  we  say  of  it 
before  it  be  found  is,  that  there  was  quadam 
Billa  preferred  to  the  grand  jury,  and  if  the 
jury  bring  it  in  IgnaramMi,  wliereby  they 
disown  the  presentment,  it  is  oancelleil,  and 
there  is  no  record  of  it,  nor  nothing,  only  a 
*  laemorandum  in  the  derk's  book  perhaps, 
that  snch  a  thing  was.     Well  go  on. 

CI.  ufAr,    Cryer,  make  Proclamation. 

Qrjftr,     O  yes,  Jf  any  one  oan  inform  my 


fii^h-trsason  whereof  Ambrose  Rodiwood,  the 
prisoner  at  the  bar  stands  Indicted,  let  tbem 


^  c^Moe  Aiirtb,  and  they  shall  be  heard ;  for  now 
the  pri4Qoer  ttaodi  ai  the  bar  upon  hia  de* 


liverance,  and  all  others  that  are  bound  by  re- 
cognizance to  give  evidence  against  the  pri* 
soner  at  tlie  bar,  let  them  come  forth,  and  giv« 
their  evidence,  or  else  they  forfeit  their  recog- 
nizance. 

C/.  ofAr.  Ambrose'  Rookwood,  hold  up 
thy  hand,  (which  he  did).  You  that  are 
sworn,  look  upon  the  prisoner,  and  hearken  to 
his  cause.  He  stands  indicted  by  the  name  of 
Ambrose  Rookwood,  of  the  parish  of  St.  Paul, 
Covent-garden,  in  the  county  of  Middlesex, 
gent,  for  that  he,  together  with  Christopher 
Knightley,  not  3'et  talMO,  Robert  Lowick,  and 
Charles  Cranbume,  and  divers  others,  false 
traitors,  Sic^-prout  in  the  indictment,  ifiM- 
tails  mutandii,  and  against  the  form  of  the 
statute  in  tbatcase  made  and  provided.  U|M>a 
this  indictment  he  hath  been  arraigned,  and 
upon  his  arraignment  hath  pleaded  not  guilty, 
and  for  his  trial  hath  put  himself  Ufwn  God 
and  his  country,  which  country  you  are ; 
your  charge  is  to  enquire,  whether  he  be  guilty 
of  the  high- treason  whereof  he  stands  indicted, 
or  not  guilty;  if  you  find  him  guilty,  you 
are  to  inquire  what  goods  or  chattels,  lantla  or 
tenements  be  had  at  the  time  of  the  hii^h- 
treason  committed,  or  at  any  time  since :  if 
you  find  him  not  guiHy*  ye  are  to  inquire 
whether  he  fled  for  it;  if  you  find  that  he  fled 
for  it,  you  are  to  inquire  of  his  goods  and 
chattels,  as  if  you  bad  found  him  guilty :  if 
you  find  him  not  guilty,  nor  that  he  did  fly  for 
It,  you  are  to  say  so  and  no  moie:  and  bear 
your  evidence. 

Mr.  Mountague.  3Iay  it  please  your  lord- 
ship, and  Tou  gentlemen  of  this  jury,  tliis  in- 
dictment that  has  been  read  to  you,  does  charge 
the  prisoner  with  high- treason  tor  compassing 
and  imagining  the  death  of  the  khig,  for  en- 
deavouring \o  subvert  the  governinenf,  and  to 
subject  the  people  of  £ngland  to  the  slavery  of 
Lewis  the  French  king ;  and  for  this  end  th« 
indictment  sets  forth,  tliat  the  prisoner  at  the 
bar  did  privately  meet  with  several  false  trai- 
tors, to  consult  how  they  might  compass  the 
death  of  the  king,  and  commit  those  other  trea- 
sons; and  that  the  10th  of  February,  at 
Covent-garden,  in  this  county,  it  was  agreed 
among  tliem,  that  they  should  get  together 
forty  horsemen,  whereof  the  prisoner  at  the 
bar  was  to  be  one,  and  they  were  to  lie  in  am- 
bush, and  set  upon  the  king  in  bis  coach  upon 
his  return  from  going  abrwid ;  some  were  to 
attack  the  coach,  others  to  atUck  the  guards, 
and  there  were  some  to  kill  the  kinsr  in  the 
coach :  and  the  indictment  does  likewise 
charge  the  prisoner  with  gathering  together 
horses,  and  providing  arms  for  this  puriMMe. 
To  this  indictment,  gentlemen,  he  nath 
pleaded  not  guilty ;  we  shall  call  oar  w  it- 
nesses,  and  prove  the  fact,  and  when  we  have 
so  done,  we  do  not  at  all  doubt  but  you  will  do 
your  duty. 

}SiT  B.  Shower,  My  lord,  before  the  wit- 
nesses are  called  we  have  a  doubt  to  propose  to 
your  lordship  upon  this  act  of  parliament,  and 
that  is,  whether  we  are  to  take  our  excep- 
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tions  to  this  inillctment  before  the  e? idence  be 
apened  or  giveo  ? 

L.  C.  J.  It  should  properly  be  before  the 
janr  is  sworn. 

sr  B.  Shtneer.  The  words  of  the  act,  my 
l©rd.  are  *'  before  the  evidence  giveo." 

L.  C,  J-  That  act  provides,  That  if  you  do 
not  take  the  advantage  of  it  before  the  evi- 
deoce  given,  you  shall  not  more  that  in  arrest 
of  Judgment. 

i^r  £.  Shawtr,  It  only  says  before  evidence 
given,  and  no  evidence  has  yet  been  given. 

L.  C.  J.  But  you  are  certainly  very  ilre- 
gnlar  in  point  of  practice,  nobody  ever  took 
exceptions  to  an  indictment  afler  the  jury  was 
sworn. 

Sir  B.  Shower.  If  your  lordship  pleases  to 
let  the  words  be  read  of  the  act  of  parliament, 
they  are  these :  That  no  indictment  shall  be 
qusuhe^l,  unless  exception  be  taken  in  the 
ct  firt  where  the  trial  shall  be,  before  any  evi- 
dence given  in  court  upon  that  indictment. 
Which,  we  say,  stronf^ly  implies,  that  the  law- 
makers thought  it  might  be  done  at  any  time 
before  the  evidence  was  given  in  open  court, 
besides  that  the  law  takes  notice  that  afler 
eoDvictkHi  it  should  be  of  do  avail ;  it  would 
have  been  a  very  improper  expression  before 
evidence  ^ven  m  open  court,  if  it  had  meant 
before  the  jury  were  sworn  and  charged  ;  for 
the  word  evidence  supposes  the  trial  com- 
menced; if  they  had  intended  it  othenvise, 
that  is,  that  it  should  be  before  the  jury  is 
sworn,  they  would  have  expressed  it  to  be 
done  at  the  arraignment :  but  mentioning  it  to 
be  done  in  the  court  where  the  trial  is  to  be, 
before  evidence  given,  that  supposes  the  in- 
dictment to  be  at  issue  before  the  party  needs 
to  make  bis  exceptions.  Therefore,  my  lord, 
We  hope  we  are  regular  in  offeriog  our  excep- 
tioas  now. 

H  C.  J.  -Pray,  what  say  you  to  it  Mr. 
Attorney?         ^  , 

Att.  Gen,  Truly,  tojt  lord,  I  think  they  are 
BO  way  regular ;  tor,  with  submission,  I  take 
it,  that  thoogh  this  Act  of  Parliament  has  in- 
dulged them  with  several  things  which  were 
ttot  aHowable  bv  law  before,  yet  as  to  this  part 
they  are  not  anowed  to  take  exceptions  to  the 
bdictment,  otherwise  than  they  could  before 
this  act  was  passed :  nay,  so  far  from  that,  that 
if  your  lordship  looks  into^the  act,  you  find  they 
tie  restrained  in  this  point  from  an  advan- 
tage   that    they  had    before,   that   is,    they 
•ball    not    move   any    such    things  as    are 
thtt«  mentioned,    after  verdict  in    arrest  of 
jadgmeiit :    so  that  this  part  is  restrictive  to  the 
prisoner,  and  takes  away  some  advantage  that 
he  bad  before  ;   which  was,  moving  in  arrest 
of  iodgmeot  afler  verdict ;    but  it  leaves  the 
nakiog  exceptions  as  to  any  time  before  the 
Verdict  as  it  was  before,  which  was  before  plea 
pleaded,  bat  not  after  the  jury  sworn  :  for  it 
cxDDot  be  denied  that  in  point  of  practice,  such 
a  thing  as  this  that  is  now  offered  could  not 
We  been  done  before  the  act.    I  would  be 
fU  to  knoir  irhether  they  can  shew  any  pre- 
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cedent  of  any  such  thing  as  they  now  contend 
for.  They  say,  the  words  of  the  act  are,  excep* 
tion  must  be  taken  before  evidence  given  ;  but 
that  must  be  taken  at  such  a  time  as  they 
might  by  the  course  of  law  do  it  before :  for 
when  the  jury  is  sworn,  they  must  give  a  ver- 
dict, and  I  do  not  know  how  they  can  be  dis- 
charged without  giving  a  verdict ;  therefore 
unless  the  act  had  given  directions  for  a  parti- 
cular manner  of  proceeding  in  this  matter^ 
which  it  has  not  done,  your  lordship  will  not, 
I  presume,  do  it  in  any  other  mannei*  than  as  it 
was  before  the  act  made ;  and  if  there  be  no 
precedent  to  be  shown  of  any  such  thing  a$ 
this,  of  taking  exception  to  an  indictment  atler 
the  jury  sworn  and  charged  with  the  prisoner; 
then  there  is  no  power  in  this  Act  of  Parliament, 
given  to  them  to  take  exceptions  to  this  indict- 
ment at  this  time ;  we  take  it  the  motion  is 
very  irregular  upon  all  accounts. 

Sol,  Gen.  My  lord,  we  first  say,  that  it  is  not 
proper  for  them  to  make  any  such  motion  as 
this  upon  this  Act  of  Pailiament,  till  they  tell 
us  what  their  exception  is,  that  we  may  see 
whether  it  he  within  the  words  and  meaning  of 
this  Act  of  Parliament.  The  only  thing  uow 
that  is  proper  for  us  to  consider,  is  the  issue 
joined,  and  the  inquiry  whether  the  prisoner  at 
the  bar  is  guilty  of  the  high -treason  of  which 
he  is  indicted,  to  which  indictment  he  has 
pleaded  Not  Guilty  :  that  is  the  thing  that  \A 
uow  before  your  lordship  to  be  tried,  they  have 
room  for  exceptions  to  the  indictment  after- 
wards, for  some  exceptions  I  mean,  (I  do  not 
know  what  their  exceptions  are)  but  if  they  be 
such  as  may  be  taken  after  the  verdict,  then  I 
am  sure  they  are  irregular  now  in  their  motion, 
and  they  can  shew  no  precedent,  when  it  was 
done  after  plea  pleaded  and  issne  joined,  as  it  is 
in  this  case. 

MK  Conyerg.  The  advantage  that  the  act 
^ves  the  prisoner,  of  having  a  copy  of  his 
indictment  so  long  before  trial,  is  to  enable  him 
to  plead,  or  to  take  exceptions  to  quash  it ;  but 
I  never  heard  a  motion  to  quash  an  indictment 
after  a  jury  is  charged  to  hear  the  evidence. 
Certainly  they  ought  to  do  it  before  plea 
pleaded,  and  not  now  to  come  to  make  a  motion 
to  quash  the  indictment,  after  they  have  pleaded, 
and  the  jur}'  sworn  :  therefore  we  suomit  it, 
upon  the  constant  practice  in  like  cases,  to  the 
judgment  of  the  court. 

Sir  B.  Shower.  In  answer  to  that  which  Mr, 
Attorney  hath  said,  that  it  is  an  improper  time  ; 
I  thouglit  truly  I  had  moved  it  for  the  advan'«- 
ta^6  and  ease  of  the  king's  counsel,  that  they 
might  not  proceed  upon  this  trial,  when  |)er- 
baps  afler  all  their  trouble,  the  foundation, 
which  is  the  indictment,  may  fsiil.  I  have  a 
great  many  exceptions  to  th^indictment ;  they 
say  we  should  name  what  our  exceptions  are : 
I  will  acquaint  them  with  them  as  fast  as  I  can; 
if  your  lordship  please,  the  indictment  is  very 
loose  and  uncertain. 

X.  C.  J.  Certainly  the  motion  is  irregular  in 
point  of  practice. 

Sir  B.  Shower.  My  lord,  we  were  afraid,  we 
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•honld  be  ezdoded  from  taking  these  excep- 
tions after  the  evidence  given. 

L.  CJ.  So  you  are  by  the  express  words  of 
the  act. 

Sir  B.  Shower,  Then  certainly  we  may  do  it 
before  the  eridence  given. 

X.  C.  J.  But  the  act  does  not  say*  ye  shall 
do  it  any  time  before  the  evidence  given,  espe- 
cially in  such  an  irregular  manner,  afier  issue 
joined  and  the  jury  sworn.  Suppose  Mr. 
^ttomev  had  given  some  evidence. 

•  Sir  B.  Shower.  Then,  my  lord,  I  agree  we 
had  been  without  the  words  ;  therefore  I  now 
move  it  before  the  evidence,  because  the  Act  of 
Parliament  has  given  me  liberty  to  do  it  before 
the  evidence  given :  for  the  law  having  given 
this  libert^^  to  the  prisoner,  to  make  such  excep- 
tions within  such  a  time,  your  lordship  will 
not  restrain  us  from  making  use  of  that  liberty 
further  than  the  law  has  restrained,  but  we 
may  make  use  of  our  exceptions  before  the 
evidence  given,  either  to  induce  your  lordship 
to  qua«h  the  indiotment,  or  the  jury  to  find  us 
Not  Ginlty ,  as  we  hope  your  lordship  will  direct 
them  to  do :  for  what'  is  more  common  upon 
indictments  after  the  jury  are  sworn,  than  if 
facts  appear  upon  the  record  not  to  be  suffix 
cientiv  alleged,  the  court  will  direct  the  jury  to 
find  the  party  Not  Guilty.  We  think  this  act 
does  give  us  this  liberty,  otherwise  I  know  not 
to  If  hat  purpose  it  was  made ;  the  very  mean- 
ing seems  to  be,  that  the  exceptions  of  the 
oounserfor  the  prisoner  might  be  of  prejudice 
to  the  king ;  and  therefore  it  says  after  the 
king's  evidence  given,  and  the  fact  discovered, 
no  such  exceptions  shall  be  made :  therefore 
we  must  make  it  before  the  evidence  given, 
<^herwise  thid  Act  of  parliament,  that  was  de- 
signed in  favour  of  the  prisoner,  will  prove  a 
very  great  hardship  upon  him,  especially  in 
case  of  an  imperfect  indictment,  as  we  appre- 
hend this  is,  and  he  will  be  in  a  worse  condition 
than  ever  he  was ;  be  must  uke  his  exceptions 
now  or  not  at  all.  The  act  says,  he  is  not  to 
take  it  after  evidence  given ;  and  by  construc- 
tion the  king's  counsel  would  have  it,  that  he 
should  not  giv^  it  before :  and  consequently  he 
has  no  time  at  all  to  give  it. 

L.  C.  J.  Have  not  you  had  time  to  do  it  be- 
fore now,  sir  Bartholomew  Shower?  Cer- 
tainly  you  had.  You  had  time  this  day  seven- 
night,  when  you  were  arraigned ;  yon  have 
had  your  opportunity  if  you  would  have  taken 
it ;  the  jury  are  now  charged,  the  indictment  is 
opened,  they  have  been  told  vi  bat  they  are  to 
enquire  of,  and  now  you  would  break  in  and 
take  exceptions  to  the  indictment. 

Sir  b.  Shower.  My  lord,  this  is  a  new  act  of 
narliament,  it  says  we  shall  Uke  oar  exceptions 
before  the  evidence  given ;  which  we  take  it,  is 
any  time  before  the  evidence  given ;  and  if 
your  lordship  will  not  allow  us  to  do  it  now,  it 
may  be,  we  may  losethe  benefit  of  it  absolutely. 

X.  C.  J.  It  is  one  question  whether  we  shall 
allow  it  or  no ;  and  another  question  whether 
you  can  claim  it  or  no :  certainly  it  is  an  irre- 
gular motion,  and  the  like  of  it  was  never  idSn- 
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ed  in  any  case  before,  be  it  criminal  or  civil: 
for  if  it  he  a  criminal  case  that  is  not  felony  or 
treason,  when  the  issue  comes  to  trial  upon  an 
indictment,  did  you  ever  know  any  exception 
taken  to  the  indictment  afier  the  jury  were 
charged?  Certainly  it  is  contrary  to  all  prac- 
tice ;  and  it  is  not  fair,  the  court  is  not  well 
dealt  with ;  yon  have  bad  an  opportunity  be- 
fore, and  will  you  now  pot  the  court  and  the 
jury  to  so  great  deal  of  trouble,  to  stay  till  the 
jury.be  called  over?  Tiie  prisoner  called  to  his 
challenges,  he  has  challenged  thirty- four,  the 
jury  is  sworn,  the  indictment  is  read  to  thenr*, 
(he  charge  given  them,  the  counsel  have  open- 
ed the  indictment;  and  now  when  the  bosioess 
is  only  to  try  the  issue  with  which  the  jury  are 
charged,  you  come  to  turn  us  quite  round,  by 
taking  exceptions  to  the  indictment. 

Mr.  Phipps.  My  lord,  we  take  it  fhe  ad 
gives  us  this  time  to  do  it  in. 

X.  C.  /.  You  know  you  had  another  time 
more  proper  to  do  it  in. 

Mr.  Phippt,  My  lord,  if  we  have  not  time 
now ;  then  this  clause  with  humble  sobmisBionj 
signifies  nothing  at  all. 

X.  C.  J.  The  clause  was  made  b  this  res- 
pect, to  your  disadvantage,  because  you  should 
have  a  copy  of  the  indictment,  whereby  yon 
might  have  an  opportunity  to  advise  with  coun- 
sel, that  they  might  instruct  you  how  to  plead, 
and  to  take  any  manner  of  exception  oefore 
plea  pleaded,  it  ought  to  be  before  the  trial,  and 
now  because  of  this  advantage,  it  provides  that 
you  shall  take  your  exceptions  before  the  trial, 
and  not  move  them  in  arrest  of  judgment,  that 
is  the  meaning  of  the  act. 

Mr.  phipps.  Then,  my  lord,  there  needed  no 
time  at  all  to  be  mentioned  in  the  act,  but  have 
left  it  as  it  was  at  common  law. 

X.  C.  /.  Yes,  yes,  there  did  need  a  time  to 
be  limited ;  for  this  clause  was  made  1  say  in 
your  disadvantage,  in  depriving  the  prisoner  of 
the  benefit  of  such  kind  of  exceptions  in  arreel 
of  judgment,  because  of  the  advantage  that 
was  given  in  the  former  part  of  the  act,  where 
you  had  time  given  you  to  make  your  excep- 
tions, for  which  end  you  are  to  have  a  copy  of 
the  indictment  five  days  before  you  are  called  te 
plead.  ^ 

Sir  B.  Shower,  We  could  not  come  before, 
my  lord,  as  we  apprehend,  because  the  words 
of  the  act  are  **  before  evidence  given." 

X.  C.  /.  But  I  tell  you,  this  clause  was  not 
for  your  benefit,  but  for  your  disadvantage. 

Sir  jB.  Shower,  My  lord,  what  we  press  arises 
from  the  very  words  of  the  act  of  parliament.  If 
the  meaning  of  the  'law- makers  was  as  the 
king's  counsel  now  contend  to  have  it ;  they 
would  never  have  used  those  words  '*  before 
evidence  eiven  in  open  court,"  but  have  said 
they  should  have' had  no  advantage  of  the  ex- 
ception, unless  it  were  before  pm  pleaded ;  it 
dees  not  say  it  shall  be  after  the  verdict,  or  be- 
fore the  verdict,  but  liefore  the  evidence  given 
now  if  they  had  meant  whet  these  genSenen 
say,  they  would  have  appoinlsd  it  to  be  befbr* 
the  verdicti  which  would  have  included  th^ 
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tritl ;  Vecaose  then  it  had  been  like  the  penning 
•f  other  acta  of  parliament,  the  statutes  of  Jeo* 
(tilet  and  the  like,  which  aaj,  that  after  a  ver- 
diet,  socil  and  such  exceptions  shall  not  arrest 
a  jodffoaent :  but  if  they  can  shew  me  any  sta- 
tate  ttbat  is  penned  like  this,  they  give  me  an 
snswer:  all  these  staftntes  are,  tbatnojudg- 
flttnt  shall  be  arrested  or  delayed  upon  such 
orsiieh  exceptions  after  a  yerdict:  but  here  it 
fays  tbey  eball  not  arrest  judgment,  unless 
the  ezceptioo  be  taken  before  evidence  given  in 
open  court.  JMTy  lord,  we  submit  it  to  you,  we 
think  the  law->iiiakers  did  intend  somewhat  by 
Ibst  particular  way  of  expression,  different 
from  all  otber  acts  of  parliament ;  and  tr^y  if 
it  be  not  as  we  offer  to  your  lordship,  we  think 
it  can  have  no  meaning  at  alL 

Ait.G€n^  Truly,  my  lord,  we  think  it  is 
very  plain  what  the  parliament  meant,  by  this 
daose  in  this  act ;  the  design  was,  to  restrain 
the  prisoner  from  moving  in  arrest  of  judgment, 
fcr  mis-spelling,  or  false  Latin,  or  little  matters 
of  form,  if  be  did  not  move  it  in  a  proper  time, 
haviag  sifch  a  liberty  allowed  him,  as  to  have  a 
copy  of  the  imiictment  so  many  days  before 
be  was  compelled  to  plead :  they  insist  upon  it, 
tbst  the  words  are,  before  evidence  given ;  it  is 
so:  hot  what  can  be  the  meaning  of  that?  It 
must  be  at  such  time  as  the  law  allows ;  it  is 
not  making  a  new  method  of  trial ;  you  shall 
tike  exception  before  the  evidence,  that  is,  be- 
fore the  trial,  for  it  can  never  be  intended,  that 
tbey  meant  to  aker  the  course,  and  let  the 
eofflttd  break  in  between  the  time  of  the  jury's 
being  sworn,  and  the  evidence  given ;  that  by 
BO  law  could  ever  have  been  done  before. 

Sir  B.  S&ower.  Fny^  Mr.  Attorney,  when 
wooU  you  have  us  do  it? 

Alt.  Gem.  Regularly  before  plea  pleaded,  at 
Wast- wise  before  the  jury  be  sworn. 

L.C.  J.  Undoubtefliy  this  is  not  regular,  it 
is  contrary  to  all  the  course  of  practice,  it  is 
oot  iair  dealing  with  the  court.  But  then  there 
is  snother  consideration  in  the  case,  that  I 
would  hare  von  thiuK  upon:  if  so  be  this  had 
been  at  a  trtalby  Nki  PriiM,  then  the  judge  of 
Ktfi  Prms  is -only  to  try  the  issue ;  but  now 
here  the  Tery  leoiird  is  before  us,  and  we  are 
jodges  of  the  record,  as  well  as  we  are  to  asist 
the  jury  in  trying  the  issue.  Now  take  it  in 
say  otber  ease  of  the  like  nature ;  suppose  a 
trial  at  the  bar  in  any  civil  cause,  though  this 
be  contrwy  to  practice,  and  the  court  not  fhirly 
dealt  with,  vet  when  we  have  Aie  record  before 
as,  and  fiiMl  an  error  in  the  record,  cannot  we 
<|oash  the  indictment  and  discharge  the  jury  ? 
That  k  the  question,  Mr.  Attorney,  though  I 
most  eonfess,  I  do  not  know  that  it  has  been 
pnetioable. 

Att.  Gen.  No,  my  lord,  in  a  case  of  treason, 
vhcre  the  fury  are  once  charged,  they  are  to 
give  a  verdict,  tbey  must  ^her  acquit  or  con- 
vict 

9aB.Skower.   It  was  done  in  Whitebread's 
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Att/  Gen,  But  I  know  what  has  been  usu- 
ally thought  in  that  case,  and  1  believe  they 
cannot  shew  me  another. 

L.  C.  J.  Nay,  that  this  is  a  very  irregular 
motion,  is  very  plain. , 

Sol,  Gen,  Cfertamly,  my  lord,  you  mniT 
take  it  as  the  law  was  before  this  act,  for  thts 
clause  does  nothing  for  the  prisoner,  but  is 
against  him. 

X.  C.  J.  I  know  it. is  not  for  the  advanta^ 
of  the  prisoner,  therefore  I  j>ut  it  as  a  case  m 
an  action,  or  an  indictment,  as  the  law  was 
before,  whether  this  being  a  trial  in  the  saopNt 
court  where  the  indictment  was  tbund,  and  we 
find  an  insufficiency  in  the  record  before  us^ 
whether  we  camiot  quash  the  indictment? 

Sol,  Gen,  Your  lordship  mentions  dvil  ac- 
tions ;  with  submission,  nothing  of  that  kind 
could  be  done  after^once  the  cause  came  to  trial, 
but  in  criminal  causes  according  to  the  course 
of  practice,  which  will  always  be  the  law  till 
I>articu1arly  altered ;  I  believe  nobody  can  pre- 
tend that  aher  issue  joided,  and  a  jury  chained, 
any  one  can  move  to  quash  the  indictment.  1 
think  I  have  heard  it  often  said  in  this  court, 
that  in  capital  cases,  as  high-treason,  you  may 
put  in  a  plea  in  abatement  of,  but  not  a  motion 
to  quash  an  indictment;  I  am  sure  it  was 
disallowed  where  I  moved  to  quash  an  in« 
dictment  of  murder,  let  them  but  show  any 
precedent  of  this  nature. 

Sir  B.  Shower,  We  will  show  you,  though 
this  is  the  first  case  upon  this  act  of  parliament, 
therefore  to  show  any  practice  upon  it  would 
be  very  hard  to  require  of  us. 

L,  C.  J,  But  can  you  show  it  before  this 
clause  in  this  act  of  parliament  ?  which,  as  I 
told  you,  is  not  for  your  advantage ;  it  does 
not  ^ve  that  liberty  that  you  desire. 

Sir  B.  Shower,  All  tl\e  clauses  in  this  act 
of  parliament  showed  their  intention  was 
th)^,  that  the  sense  of  the  law- makers  was, 
that  we  ,ahould  have  this  liberty  at  any 
time  befdre  evidence  given,  for  if  there  M 
such  words  as  showed  they  thought  it 
might  be  quashed  at  any  time,  though  the« 
were  mistaken  in  the  practice,  vet  we  shall 
have  the  liberty  that  thev  intended  us;  and 
the  wording  of  this  act  shows,  that  the  parlia- 
ment thoufirht  it  might  be  done  after  the  trial 
begun,  before  evidence  given,  because  they 
restrain  us  from  taking  those  exceptions  after 
the  evidence  given  ;  and  it  is  no  prejudice  to 
the  king  at  all  really,  it  is  rather  for  the  ad- 
vantage of  the  prosecution,  because  there  is 
none  of  the  evidence  disclosed,  and  therefore 
if  the  indictment  should  be  found  faulty,  still 
the  evidence  remains  undiscovered  upon  ano-. 
ther  indictment ;  anS  I  have  often  heard  it 
said  at  this  bar  in  cases  of  indictments  for  fe- 
lony or  treason,  as  murder,  or  the  like  ;  if  any 
one  did  come  us  amicus  curue^  and  acquaint* 
ed  the  court,  that  they  were  going  to  proceed 
upon  an  erroneous  record,  or  give  an  emioeous 
judgment,  or  do  any  other  erroneous  act,  be 
ought  to  he  received  with  kin<incsa,  bccantn 
he  would  ipceve&t  a  wrong  doing. 
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X.  C.  J.  That  is  in  the  proper  time,  not  to 
interrupt  the  tiial  when  thejnry  is  once  sworn. 
•  Sir  B.  Shower.  We  are  ready  to  offer  our  ex- 
ceptions, aiitl  we  ho|>eitis  no  prejudice  at  all  to 
the  king  before  the  evhience  of  the  fact  is  given. 
Mr.  Fkipps,  My  lord,  I  ^rceife  that  this 
ilause,  as  they  would  have  it,  is  intended  to 
prevent  us  from  moving  that  in  arrest  of  judg- 
ment, which  we  could  have  moved  before,  and 
ties  ns  up  to  do  it  before  evidence  given ;  now 
I  would  fain  know,  if  we  could  not  before  this 
act  move  in  arrest  of  indgment  for  mis-spel- 
ling, or  false  Latin,  or  improper  Latin. 
^.Att.  Gen,  You  might,  no  doubt  of  it. 

Mr.  Phipps,  They  say  we  might ;  why 
Iben,  if  we  could  have  a  time  to  move  it  after 
the  verdict,  and  that  time  is  abridged  by  the 
act  of  parliament,  which  directs  that  it  shall 
he  before  evidence  given  in  open  court,  sure 
we  may  take  any  time  before  the  evidence 
given,  and  shall  not  be  restrained  further  than 
the  letter  of  the  law  has  restrained  U9 ;  for 
this  act  was  intended  for  the  bene6t  of  the  sub- 
ject, and  ought  to  be  construed  as  much  in  their 
IJEivour  as  the  letter  of  it  will  permit. 

Ait.  Gen,  No  doubt  of  it,  it  is  to  be  done 
before  evidence  given :  but  the  question  is,  at 
what  time  it  must  be  before  the  evidence  given, 
whether  it  must  not  be  at  such  time  as  by  the 
course  of  practice  and  usage  of  the  law  it 
abould  have  been  done  before ;  if  you  will  sa- 
tisfy my  lord  and  the  court  that  ever  such  an 
exception  was  taken,  or  an  indictment  quashed 
between  the  swearing  of  the  jury  and  the  ^ving 
the  evidence,  ye  say  something ;  but  J  be- 
lieve not  ona  instance  of  that  nature  can  be 
ffiveo,  and  therefore  it  is  very  irr«yular  for 
ttieni  to  do  it. 

L.  C.  J.  They  do  not  pretend  to  it,  for  aught 
I  hear,  for  I  would  put  them  upon  it,  to  show 
me  whether  they  could  do  it  before. 

Sir  B,  Shower.  I  do  not  question,  my  lord, 
Imt  it  might  be,  with  submission. 

Mr.  'Ctmyers,  irtd  you  ever  know  it  before 
that  any  one  undertook  to  inform  the  court  as 
amtVttf  curia,  but  it  was  to  prevent  a  wrong 
judgment  P  And  for  that  you  have  your  pro- 
per time  either  before  plea  pleaded  by  motion 
to  quash  the  indictment,  or  after  v  erdict  to  ar- 
tist a  judgment ;  this  act  of  parliament  ban 
restrained  you  in  particular  instances  that  are 
ipentioned  from  doing  it  after  verdict  in  arrest 
of  judgment;  but  having  given  you  a  copy 
cf  the  indictment  before  you  pleaded,  yon  have 
had  a  proper  time  to  make  these  exceptions ; 
and  if  you  have  lapsed  your  time  you  come  too 
late  to  do  it  now,  for  sure  nobody  ever  made  a 
motion  to  qnasb  an  indictment  atter  issue  join - 
cd^nd  the  jury  sworn. 

Sh,  Gen.  My  lord,  I  would  only  mention 
one  case,  and  thafwas  of  sir  Richard  Mansell, 
upon  an  indictment  of  murder,  for  killing  the 
apothecary  in  Holborn ;  I  did  myself  move 
to  quash  the  indictment,  because  it  was  not 
expressed  in  what  year  of  the  Ifing  the  fact 
was  done:  but  the  court  was  of  opinion  we 
•oiild  aot  mere  to  quash  an  iadictmeat  fbr  that. 


or  any  such  notorious  crime,  till  aiVier  the  fact 
determined. 

X.  C.  J.  No,  we  were  always  of  that  opi- 
nion, never  to  allow  motions  to  quash  indict  - 
ments  for  peijury,  murder,  or  any  great  of- 
fence, but  It  must  be  moved  in  arrest  of  judge- 
ment afterwards. 

Mr.  Cowper.  My  lord,  these  gentlemen 
seem  to  beg  the  qnestion  upon  this  act  of  par- 
liament, as  if  it  had  appointed  this  to  be  the 
time  of  mMn^  exceptions  to  the  indictment  ; 
the  act  of  parliament  does  not  say  you  shall 
paake  your  exception  immediately  before  the 
evidence  given  in  open  court,  as  ifit  had  point- 
ed out  and  directed  to  them  that  particular 
time,  that  then  they  should  take  their  excep- 
tion and  no  other  time :  The  act  has  only  set 
a  bound,  thaft  they  shall  not  do  it  afterwards  ; 
but  as  to  the  particular  time,  it  is  left  as  it  was 
before  to  the  regular  course  and  method  of  pro- 
ceedings, which  is'before  plea  pleaded. 

Mr.  Fhippt,  My  lord,  they  do  not  answer 
my  objection ;  it  is,  it  seems,  a  restriction  of  a 
lil>erty  that  we  had  liefore  'of  moving  in  arrest 
of  judgment ;  if  so,  We  oiieht  not  to  be  re- 
strained further  than  we  are  by  the  words  of  the 
act  of  parliament,  which  say,  before  evidence 
given,  that  is,  at  any  time  before  evidence  given, 
as  well  after  as  before  plea  pleaded. 

Sir  B.  Shower,  I  would  ask  these  gentlemen, 
whether  the  law -makers  intend^  that  we 
should  have  no  advantage  of  excepting  against 
false  spelling.and  improper  Latin  P 

Mr.  Conyers,  Yes,  they  did,  but  that  you 
should  do  in  your  proper  time. 

Sir  B.  Shower,  Then  the  time  for  doing  it 
must  be  that  which  the  words  of  the  law  say, 
before  the  evidence  given  in  open  court,  and 
that  is  now.     . 

Mr.  Confers.  No,  you  might  have  come  at 
the  day  of  arraignment,  and  have  taken  the  ad- 
vantage of  it  then  before  you  had  pleaded. 

L.  C  /.  Ye  have  had  my  opinion  what  I 
think  of  it,  my  lords  and  brothers,  I  suppose, 
will  tell  you  theirs. 

L.  C.  J.  Trebtf,  My  Lord  Chief  Justice  has 
delivered  his  opinion  in  this  matter,  and  he 
thinks  fit  that  we  should  deliver  ours.  I  think 
this  motion  of  the  prisoner's  counsel  to  quash 
this  indictment  after  the  jury  sworn,  is  iire- 
eular  and  quite  out  of  season  ;  the  intent  of 
3iis<  clause  in  this  act  of  parliament,  certainly 
was  not  in  favour  of  the  prissoner ;  it  abridgeth 
him  of  a  liberty  he  had  before,  but  gi^es  him 
nothing:  for  the  law-makers  did  think  they 
had  given  the  prisoner  an  extraordinary  favour 
in  the  foregoing  part  of  the  act,  in  giving  him 
a  copy  of  toe  indictment  five  days  before  be 
should  plead,  and  a  copy  of  the  pannel  two  days 
before  be  should  be  tried,  and  allowing  him 
counsel :  and  all  these  advantages  were  to 
enable  him  to  auasb  the  indictment,  or  the 
process  retumea,  for  the  clause  extends  to 
both ;  the  words  are,  **  That  no  indictment  nor 
process  or  return  thereupon,  shall  be  quashed 
on  the  motion  of  the  prisoner  or  bis  coansel  for 
mis-writing,  iius-speUingy  ftise  or  imjproper 
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Ittin,  unlcfis  exceptioo  conceroing  the  same  be 
Uken  and  made  in  ihe  respoctiFe  court  wbere 
fueh  trial  shall  be  by  tlie  prisooer  or  his  coun- 
sel assigfDed  before  any  eYidence  ^?en  in  open 
court  upon  such  indictment,  noraball  any  such 
mis-wnting,  &c.  alter  conviction  be  any  cause 
to  8Uy  jadg-ment  :'*   Therefore  they  made  this 
extraordinary  provision    to  restrain  the  pri- 
sooer, io  party  by  this  clause;  as  noucli  as  to 
say  yon  have  an  advantage  of  the  copy  of  the 
iodictmeot,  and  you  may- make  use  ot  that  to 
quash  it  by  motion,  if  you  think  fit,  as  you  may 
also  th«  process,   but  it  shall  be  <  before  evi- 
deoee  give n.*      It  is  true,  those  are  the  words, 
but  the  using  that  term,  viz.  *•  quashing'  such 
iDdictmeat  or  process,  shows  it  must  %e  done 
ID  such  a  i;f  %ty  and  time  as  is  proper  for  quash - 
iog ;  and  the  very  words  are,  that  it  snail  be 
opoo  motion.     Now  we  are  to  expound  those 
words,     Aod  I  say,  a  motion  to  quash  an  in- 
dictmenty  roust  be  understood  a  motion  in  the 
proper  season,   which  I  think  is  before  plea 
pleaded;  hat  at  least  before  the  jury  is  sworn. 
There  were  three   times    when  the  prisoner 
plight  have  had  the  advantage  of  a  fault  in  the 
io(uctmeot  -before  this  act.     1^  By  motion  to 
quash  it  before  plea  pleaded.      2.  Then  after- 
wards in  arrest  of  judgment :  and  3.  Afler  that 
by  writ  of  error.     Now  this  clause  of  this  act 
takes  away  the  privilege  of  moving  in  arrest  of 
judgment  for  mis-writii^,  &c.  but  saves  the 
advantage  upon  a  writ  of  error,  and  ypon  a 
mohon  to  quash  the  indictment.    We  are  to 
cooader  what  is  a  proper  time  for  a  motion  to 
quash  an  indictment;  the  rooibn  is  to  be  made  to 
the  court  and  to  them  alone.  It  is  not  to  be  made 
Id  the  court  and  the  jury.     When  the  jury  is 
swoili  all  application  is  to  be  made  to  the  court 
as  havuig  a  jury  present  which  they  are  to  as- 
sist in  the  trial  and  determination  of  the  fact 
only.  What  use  then  u  there  of  the  jury,  when 
you  make  this  motion,  which  consists  only  in 
points  of  law?  They  must  stand  by  and  be  out 
of  office  all  the  while  this  motion  is  making: 
and  it  is  not  reasonable,  nor  certainly  ever  was 
iatmded,  that  after  a  jury  is  sworn  to  try  a 
matter  of  fact,  they  should  stand  idle  while  you 
move  a  thing  which  you  should  have  moved 
before  they  came  to  the  bar:   suppose  you 
ifaould  now  move  some  exception  to  the  Venire, 
aod  the  return  tliereupon,  should  we,  when  we 
and  you   also  have  admitted  the  jury  to  be 
sworn,  qnaah  the  process  whereliy  they  are  re- 
Corned?  And  yet  we  mav  as  well  do  that  as 
(his.      For,  the  act  provides  in  tho  very  same 
words  concerning  quashing  process  and  indict- 
nenta.      fiat  when  the  jury  is  sworn,  and 
ready  to  receive  their  evidence,  sure,  then  it  is 
oat  of  afl  season  to  make  such  a  motion  ;  there- 
fere  I  do  not  think  the  parliament  intended  by 
this  claose  ^which  was  a  kind  of  exception  to 
Ike  fiivoor  ttie  prisooer  received  by  having  the 
copy  of  the  indictment)  to  institute  a  new  me* 
tbod  of  proeeedioffs  for  motions  to  quash  in- 
dJ^^tments,  even  when  n  jurv  is  at  the  bar  and 
•vom  to  try  the  issne,  and  there  la  nothing 
P^fcrtsbefrooecdedvpoo,  bat  only  to  haar 


tbe  evidence  p»roduced  for  the  proof  of  that 
issue,  till  the  jury  is  discharged.  'But  still 
this  I  would  say,  this  is  a  new  case,  and 
upon  a  new  statute.  I  am  truly  of  opinion, 
that  the  motion  is  altogether  unseasonable 
and  irregular,  and  it  should  have  been 
made  before,  and  you  had  a  full  oppor- 
tunity to  make  it  this  day  aeven -night  before 
Klea  pleaded,  and  you  might  likewise  to  day 
efore  the  jury  was  sworn  ;  therefore  when  the 
jurv  are  now  at  the  bar  actually  entered  into, 
aud  employed  upon  the  service,  the  court 
ought  not  to  be  interrupted  by  such  a  motion. 
Yet  nevertheless  I  would  propound  this,  thai, 
seeing  it  is  a  new  case  and  upon  a  new  statute, 
the  court  would  forgive  the  irregularity,  Tfor  I 
think  it  does  need  tbrgi  veness)  and  if  the  king's 
counsel  will  consent  to  it  Tto  prevent  any  error 
or  any  pretence  of  hardship  upon  a  new  law) 
that  we  should  hear  their  exceptions. 

X.  C.  Baron.  (Sir  Edward  Wartl).  This  act 
of  parliament,  as  it  has  given  a  benefit  to  the 
prisoner  that  he  had  not  before,  in  allowing  him 
a  copy  of  bis  indictment,  in  order  to  his  making 
exceptions  ;  so  it  has  restrained  him  as  to  the 
time  of  making  those  exceptions :  that  he  should 
have  time,  there  is  no  doubt:  the  time  limited 
for  it,  2k  this  act  says,  must  be  before  evidence 
giveu,  because  they  thought  it  unreasonable  that 
there  should  be  any  quashing  of  the  indictment 
aAer  such  time  as*tbe  king  bad  given  any  evi- 
dence whatsoever  in  the  case  ;  lor  that  woukt 
be  a  discovery  of  the  king's  evidence,  and  great 
inconveniences  would  ensue  thereupon ;  bmk 
the  question  is  at  what  time  this  is  to  be  done ; 
whether  it  may  be  at  any  time  before  evidence 
given  or  no ;  it  did  intend  sureiv  that  the  mo* 
tion  to  quash  the  indictment  and  the  exceptions 
to  U  nught  have  their  proper  effect,  and  that 
must  be  before  the  trial ;  for  it  was  not  the  ii^ 
tent  of  the  act  to  alter  the  method  of  proceed- 
ings, and  it  is  to  no  purpose  atUr  the  jury  is 
sworn,  for  then  their  proper  office  is  to  deter- 
mine the  fact ;  now  if  before  this  act  of  parlia^ 
ment  it  never  was  allowed  to  take  any  such  ex- 
ception as  this  alter  the  jurv  sworn,  it  will  be 
consistent  with  the  words  of  the  act  of  parha- 
ment,  which  are,  *  That  it  shall  be  done  betbre 
'  evidence  given' :  if  then  it  be  in  the  regukur 
time  for  mociuns,  which  is  before. plea  pleaded 
or  jury  sworn,  that  is,  before  evidence  given  ; 
for  it  IS  not  said,  as  Mr.  Cowper  observ^,  that 
it  should  be  inuuediatety  betbre  the  evidence 
given,  1  think  sure  such  an  exposition  as  was 
formerly  made  ought  to  be  made  in  this  case, 
the  time  not  being  precisely  fixed  ixy  this  act ; 
if  there  were  a  certain  time  detemnoed  when 
men  should  take  their  exceptions,  as  we  know 
it  has  been  in  practice  before  issue  joined,  then 
after  the  jury  is  sworn  it  is  an  improper  time 
then,  1  think,  to  make  such  exoeptions:  I  do 
not  suppose  this  act,  as  to  the  metnod  of  pro* 

ceedings ,  than  it  was  before,  but  this  ex« 

oeption  ought  to  be  taken  before  plea  pleaded : 
truly  it  is  a  iiew  act  of  pailiament,  and  this  is  so 
far  within  the  words  of  the  act  that  it  is  before . 
eridenos  gures^  as  the  oonnael  for  the  prissnsr 
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ny.  If  tbn  can  be  ^rerned  and  ruled  by 
prooeediogv  and  practice  in  former  times  in 
cases  not  of  felony  or  treason,  but  only  in  cri- 
minal cases :  If  nobody  should  suffer  by  any 
interpretation,  I  should  think  it  ouj^ht  to  bear  a 
confomable  construction  to  what  the  practice 
wa9  before.  1  take  it  you  have  lost  the  regular 
tntteibV  raakinj^  your  exception,  and  you  invert 
the  whole  method  of  proceedings  npon  trials : 
Ibr  to  what  purposr  is  it  to  take  exceptions  to 
qoash  the  indictment  when  the  jury  are  once 
charged  with  it  ?  If  it  be  an  indictment  that 
ought  to  be  quashed,  the  jury  ought  not  to  lie 
charged,  you  hare  had  two  times,  and  they  are 
both  of  them  elapsed,  for  this  matter,  that  is,  at 
the  arraignment,  and  before  the  jury  sworn ; 
yet  I  would  propose  it  to  the  king's  counsel  as 
my  lord  chief  justice  of  the  common  pleas 
has  done,  it  being  a  new  case,  that  it  should  be 
better  considered  of  and  agreed  upon,  that  in 
these  oases  we  may  go  on  upon  a  certain  rule 
that  it  may  be  established  for  all  time  to  come. 

Just.  ifeoiU.  I  would  begin  with  the  pro- 
posal, beea^ise,  I  believe,  I  may  not  be  so  clear 
m  my  opinion,  otherwise  I  innst  deliver  my 
thoaghts  according  to  nfiy  judgment,  but  I 
wonld  have  the  kingV  counsel  consider  of  the 
proposal. 

AtL  Gen.  My  lord,  for  us  to  consent  to  that 
in  sucli  a  case  as  this,  where  the  court  thinks  it 
not  n»ular,  would  be  pretty  hard  to  desire  of 
us ;  if  any  thing  of  advantage  should  happen 
on  the  other  sid6, 1  verily  think  the  counsel  for 
the  primner  will  not  be  so  ready  to  consent  to 
wave  any  such  advantage,  nor  am  J  for  asking 
them  tojlo  it ;  this  daiise  goes  only  to  some 
faults  in  the  indictment ;  mis-spelling,  mis- 
writing,  false  and  improper  Latin,  that  is  all  that 
they  are  restrained  from  moving  in  arrest  of 
jndgn(ient ;  anv  thing  else,  any  tincertainty  or 
other  matter,  that  is  not  comprehended  under 
these  paiticulars,  they  may  take  advantage  of 
to 'move  in  sUy  of  judgment  after  a  verdict ; 
Ihb  daiise  does  only  abridge  them  from  moving 
IB  arrest  of  judgment  for  mis-writing,  mis- spel- 
ling, false  or  improper  Latin ;  therefore  if  your 
lordship  should  think  it  reasonable  we  should 
consent  to  let  them  in  to  make  any  exception 
now,  it  must  be  confined  to  those  particular  ub- 
lections  of  (alse  and  improper  Latin,  there  can 
be  no  colour  to  make  the  liberty  larger,  because 
for  any  thing  else  they  are  not  restrained  from 
moving  it  in  arrest  of  judgment,  for  there  can 
be  He  hardship  in  that  case,  as  I  think,  tbey 
bare  no  reason  to  complain  that  there  has  been 
in  any  other  part  of  the  case;  but  for  those 
particulars  that  there  may  be  no  complaint  of 
bardship,  if  your  lordship  thinks  it  reasonable 
we  should  consent,  it  may  be  we  may  be  pre- 
▼ailed  upon  to  do  it,  though  whatever  hardship 
does  happen  it  is  their  own  fault,  and  the  pri- 
soner may  thank  his  own  counsel  for  that  hard- 
ship :  if  we  assist  tbem  now  to  let  them  in,  it 
ooght  to  be  taken  as  a  mat  kindness ;  and 
tnuy,  my  tord,  I  am  unwilling  to  do  any  thing 
that  your  lordship  and  the  court  should  think 
bard  upon  the  prisoaer.    Certainly  it  is  the 
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fault  of  their  own  counsel,  now  the  law  has  al- 
lowed the  prisoner  counsel,  not  to  take  the 
proper  time,  and  pursue  the  usual  methods ; 
and  it  is  a  strain  beyond  what  is  usual,  that  w^ 
must  help  their  faufts  by  our  consent ;  however, 
if  the  court  think  it  reasonable,  I  shall  not  be 
against  it,  but  then  I  am  sure  the  court  will 
take  care  they  shall  be  confined  to  those  parti- 
culars that  are  mentioned  in  the  act. 

jL.  C.  J.  No  doubt  of  it :  Therefore  sir  Bar- 
tholomew Shower,  are  your  exceptions  for  mis- 
spelling, mis- writing,  or  false  or  improper 
Latin  ?  for  if  they  be  such  things  as  you  Diay 
move  in  arrest  of  judgment  and  have  that  ad- 
vantage, then  there  is  no  colour  that  we  should 
break  through  all  the  rules  of  prooeedings  to 
admit  such  an  irregular  motion  as^is. 

Sir  6.  Shomer.  My  lord,  in  the  case  of  tbe 
life  of  a  man  I  will  not  take  npon  me  to  say 
what  is  mis-spelling,  mis- writing,  or  false  or 
improper  Latin,  or  what  is  substantial ;  hot  all 
that  1  sa3r  is,  I  have  five  exceptions,  every  one 
of  them  imports  a  doubt,  as  1  take  it,  worthy 
the  consideration  of  the  court,  and  «omeof  tbem 
effectual  enough  to  quash  the  indictment ;  but 
for  me,  when  a  man's  life  is  at  stake,  and  it 
partly  depends  upon  me  as  his  counsel,  to  say 
what  is  proper  or  improper  Latin,  or  to  admit  it 
to  be  matter  of  subirtance,  and  then  to-morrow 
to  have  it  come  and  told  roe,  you  should  have 
moved  this  to-day,  then  I  am  sure  they  would 
have  reason  to  say,  it  was  the  fault  ofihe  pri- 
soner's counsel;  for  be  would  have  chosen 
▼eiy  ill  counsel,  in  me,  I  confess,  if  I  should 
consent  to  put  any  such  disadvantage  upon 
him.  I  beg  the  favour  that  I  may  have  the  li- 
berty to  propose  my  objections,  which  I  think 
are  wortn  oonsidermgof ;  it  is  for  the  advan- 
tage of  the  Idng  fbr  us  to  take  our  exceptions 
all  together,  because,  else,  if  any  of  them  prove 
materia],  the  trouble  of  tbe  trial  will  be  but 
mispence  of  time. 

L.  C.  J.  No,  we  cannot  bear  all  your  ob» 
iections,  but  those  that  are  mentioned  particu- 
larly in  the  act  of  pariiament !  for  sucn  as  are 
not  mentioned  in  the  clause,  you  have  a  pro- 
per time  to  move  tbem  in  arrest  of  judgment. 

Sir  B.  Shower,  HThen  we  will  put  those 
that  are  within  the  act. 

An.  Gen,  If  we  do  any  thing  by  way  of 
consent  in  this  mattery  we  must  insist  upon  it, 
that  they  be  confined  to  the  particulars  in  tbe 
Act ;  we  desire  tbey  may  open  their  objections 
to  tlie  court,  and  if  the  court  shsll  think  they 
are  properly  under  those  heads,  then  they  will 
consider  of^them,  if  tlie  court  be  of  another 
mind,  then  they  most  be  reserved  till  tbe  pro- 
per time. 

X.  C.  J.  Do  you  consent  then,  Mr.  Attomeyv 
that  they  shall  now  take  those  exceptions  thiat 
are  mentioned  in  the  act  of  parliament  ? 

Ati.  Gen.  If  the  court  think  it  nsasonable 
upon  those  terms,  I  do. 

Just.  Po»y$.  Let  them  open  tbem  if  your 
lordship  please,  and  let  us  keep  the  power  In 
our  own  hands  to  do  as  our  discretioDS  shall 
direct 
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L.  C.  J.  Truly  I  do  oot  know  wketber  we 
cu  do  any  thing'  in  tbw  matter,  I  qaestioD 
much  whether  it  be  discretionary  in  os  to 
hmk  throogh  all  the  common  method  of  pro- 
eieeJiu^,  and  adroit  of  such  irregularities. 

L.  C.  J.  Treby,  I  have  a  great  inclination  to 
bear  them^  that  we  ma^  get  rid  of  these  pre- 
tended exceptions,  which  I  am  apt  to  think 
will,  when  opened,  disappoint  the  expectations 
thtt  maj'  be  raised  by  this  mentioning  them  in 
general ;  for,  1  have  that  opinion  of  the  ability 
and  drcumspection  of  the  counsel,  that  1  be- 
lieTe  if  they  had  had  exceptions  sufficient  to 
quash  the  iiidictment,  we  should  ha?e  heard  of 
tbem  at  a  tioae  more  proper  than  this  now  be- 
nveen  the  swearing  Uie  jury  and  giving  evi- 
dence to  them.  But,  possibly,  the  counsel 
naj  think  fit  to  make  an  essay,  and  try  what 
can  be  got  out  of  this  unusual  expression  in 
this  Dew  act. 

L.  C.  J.  No,  DO,  I  know  this  is  a  piece  of 
UU  and  the  court  is  not  well  dealt  with  in  it. 

L.  C.  J.  rre6y.  Indeed  1  am  very  willing 
Id  bear  them  for  that  reason. 

L.  C.J.  I  look  upon  it  only  as  mere  trick, 
ind  a  piece  of  art  to  take  the  opinion  of  the 


Sir  B.  Skomer.  My  lord,  it  was  my  mistake 
then;  for  I  take  it,  if  the  act  of  parliament 
bad  iDieoded  otherwise,  they  would  have  ex- 
pressed it  otherwise. 

X.  C.  J.  Does  the  act  of  parliament  give  you 
another  liber^,  and  a  greater  than  you  had 
before  ?  doee  it  not  design  to  abrid^  you  of  a 
liberty  that  you  had  before  ?  Certaml^  it  never 
intended  that  the  court  should  admit  of  any 
irregular  proceeduigs. 

Jujt.  Powell.  You  should  have  timed  your 
raoiion  better ;  for  certainly  now  the  jurv  is 
charged  they  must  give  a  verdict  either  ofac- 
quittal  or  conviction ;  and  if  you  move  to  quash 
the  indictmeot,  and  your  exceptions  are  ma- 
terial, the  jury  cannot  proceed ;  you  see  what 
a  pass  your  motion  has  broa^bt  it  to,  'tis  cer- 
tainly a  mighty  irregular  motion. 

L.  C.  J.  Trlby.  What  judgment  would  you 
have  us  give?  1  would  ask  you  tbut:  if 
any  excefition  were  moved  before  the  jury 
vere  sworo,  and  it  proved  material,  the  proper 
jodgmeot  were,  that  the  indictment  be  quash- 
ed ;  but  now  they  are  sworn,  what  judgment 
most  we  give  ?  Must  we  not  expect  the  ver- 
dict of  the  jury  first  upon  the  fact?  And  must 
we  then  give  judgment  upon  your  exception  ? 

Sir  B.  Shower,  1  know  not  whether  your 
lordship  may  not  give  juderment  first  to  quash 
the  indictmeot,  and  then  discharge  the  Jury. 

L.  C.  J.  Trehy.  And  what  if  we  do  not  find 
canse  to  quash  it,  then  you  will  say,  we  must 

OD  with  the  evidenee,  as  we  yf€te  going  be- 
tore  this  interferiiig  ?  Are  we  to  be  doing  tn'o 
thiogs  at  once  P  I  am  pretty  certain  you  can 
tbow  roe  DO  precedent  for  any  like  proceedings 
10  any  case :  it  is  confounding  the  offices  of 
the  judge  and  junr. 

Mr.  Pkipp$.  It  yoor  lordships  tried  the  va- 
lidity of  our  ezeeptioo#,  and  find  occasion  to 
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quash  the  indictment,  there  will  be  no  need  of 
a  Jury. 

L.  C.  J.  Upon  the  statute  of  JcofaUes  in  a 
civil  cause,'  suppose  at  a  trial  at  bar,  it  appears 
n|)on  the  face  of  the  declaration,  that  there  is 
such  a  mistake  as  will  be  cured  by  the  verdict; 
but  if  the  party  had  demurred,  and  shown  it 
for  cause,  it  would  have  b^n  fatal.  Do  voa 
think,  when  he  has  waved  the  benefit  of  ^Je- 
murrerand  pleaded  to  issue,  that  you  shall 
move  this  and  help  yourself  by  such  a  motion^ 
because  it  will  be  helped  after  a  verdict  f 

Sir  B.  Shower.  It  this  act  had  been  worded 
as  that  Statute  of  Jeofaila  is,  it  may  be  we 
might  not. 

L.C.J.  Why,  it  is  not  aud,  in  the  Statuts 
of  Jeqfailes,  that  it  shall .»  good  after  issue 
joined,  befbre  the  jury  is  charged  or  sworn, 
but  that  it  shall  not  be  good  after  the  verdict. 

Sir  B.  Shower,  It  is  -before  the  evidence 
giyen. 

X.  C.  J.  Could  he  do  so  in  any  case  before 
this  act,  and  does  the  act  enlarge  your  liberty^ 
or  abridge  it  ? 

L.  C.  J.  Trehy.  Sir  Bartholomew  Shower,, 
you  insist  upon  part  of  the  words  of  the  fict  of 
parliament ;  it  says.  No  indictmeut  or  prooess 
shall  be  quashed  upon  the  motion  of  the  pri- 
soner or  his  counsel,  unless  it  be  made  belbre 
any  evidence,  &c.  Now,  I  suppose,  the  par- 
liament use  that  expression,  *  upon  the  motion,' 
in  the  same  sense  as  it  is  used  in  l^w,  viz.  for 
such  a  one  as  should  be  in  the  time  when  mo- 
tions for  quashing  the  indictments  are  proper- 
ly to  be  made ;  now,  when  is  that  ?  It  is  plain, 
it  was  always  before  thejury  come  to  the  bar, 
uay  before  the  plea  of  tt(e  party.  If  that  be 
the  proper  time  to  make  such  a  motion,  then 
that  expression  in  this  act  of  a  *  motion  to  quash  ^ 
^  the  iudictment*  will  very  well  help  to  con- 
strue the  other  part  of  the  clause  that  you  in- 
sist uix>n :  For  if  the  motion  be  made  before 
plea  pleaded,  it  is  certainly  before  the  *  evi- 

*  deuce  given*  in  your  sense.  And  1  conceive, 
that  under  that  expression  [evidence  given] 
which  signifies  the  main  part,  the  .parlument 
intended  to  comprehend  the  whole  proceeding 
to  trial,  beginning,  if  not  from  the  pleading 
Not  Guilty,  at  least,  from  the  swearing  the 
jury.  '  Before  evidence  given  in  court,'  may 
reasonably  be  ex[)ounded, '  Before  die  prisoner 
'  hath  fujly  entered  into  that  contestation  of  the 

*  fact,  which  is  to  be  determined  ouly'  by  evi* 
dence  in  court.  I  attended  the  court  of  King's 
Bench  a  long  time,  and  I  believe  that  1  have 
heard  it  said  a  hundred  times,  upon  motions  to 
quash  indictments  of  great  or  odious  offences; 
No,  try  it,  says  the  Court,  we  will  not  quash  it, 
plead  to  it,  let  the  fact  be  tried,  you  may  thee 
move  it  in  arrest  of  judgment.  Those  expres- 
sions shewed  that  the  proper  time  for  s  motieii 
to  quash  an  indictment  was  before  plet,  though 
they,  in  their  di^retion,  would  not  grant  e 
motion  to  quash,  in  cases  of  such  great  offences* 
But  sure  they  did  not  think  that  when  a  jary 
came  to  the  bar,  it  Was  a  tolerable  time  to  move 
to  quash  an  indictment;  thero  w^  ao  expects- 
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tioD  of  liparing  of  such  a  ipotioii  then.  And 
certainly  this  clause  which  is  made  wholly 
aj^aiuflt  the  prisoner,  should  not  be  construetl 
to  help  him  to  such  a  new  extraordinary  and 
absurd  liberty. 

Sir  B.  Shower.  My. lord,  with  submi&sjon, 
that  practice  goes  upon  another  reason,  the 
court  would  not  quash  it  at  all  upon  a  motion  ; 
this  act  of  parliatnenl  supposes  that  you  ii-ill  , 
quash  upon  a  motion  at  any  time  before  evi- 
«leDce  gi?en  :  We  never  heard  of  a  motion  to 
quash  an  indictment  for  felony  or  treason,  but 
atill  the  court  would  always  say,  demur,  or 
piead,  or.  move  in  arrest  of  judgment  ,*  but  by 
this  law  it  seems  the  sense  of  the  parliament 
Was,  that  it  mi^ht  be  quasht  upon  a  motion. 

Sol.  Gen,  Sir  B:  Shower  is  come  to  what  I 
said,  that  in  truth  there  is  no  such  thing  as 
quashincf  an  indictment  for  treason  or  felony, 
Ml  mentioned  in  sir  Rich.  Mansel's  case,  and 
I  think  the  rule  that  was  given  in  that  case 
will  serve  now  in  this  case ;  I  am  for  consent- 
ing, if  they  be  kept  within  the  limits  of  the  act 
of  parliament ;  but  f  must  desire  the  opinion 
of  the  court  before  we  do  consent. 

L.  C.  J.  Holt,  Aye,  aye,  Go  on,  brother 
Nevile. 

Just.  NetUe,  i  must  confess  I  cannot  but 
donbt,  as  this  act  is,  there  were  two  times  that 
they  bad  liberty  of  taking  these  exceptions  to 
indictments ;  but  indeed,  in  muitler  and  treason 
Ibey  wet«  seldom  admitted,  till  they  came  to 
inoTe  in  arrest  of  judgment ;  but  still  there  was 
always  a  privilege,  and  a  tiitae  given  to  the 
prisoner,  be  the  crime  what  it  would,  to  take 
tifat  advantage  which  the  law  eave  him,  to 
prevent  judgment  against  biro.  Now  I  agree, 
It  is  h'regular  and  unseasonable  to  offer  it  now, 
and  quite  difierent  from  all  former  practice; 
you  might  hare  done  it  before  now,  the  act 
says  expressly  it  must  be  done  before  evidence ; 
but  you  nrigbt  have  taken  advantage  before  the 
hiry  was  sworn,  nay  before  yon  had  pleaded, 
Int  ^ou  have  lapsed  youf  time.  Yet  truly, 
notwithstanding  yqn  have  lapsed  your  time,  I 
cannot  satisfy  myself  to  take  away  the  liberty 
that  the  law  has  given  the  prisoner  sometime 
or  other,  to  except  against  the  indictment.  It 
is  plain  that  before  this  act,  afler  verdict  he 
might  have  moved  in  arrest  of  judgment,  now 
he  cannot  do  so ;  whether  the  fault  be  in  the 
eoansel  I  oannot  tell,  but  the  great  prejudice  is 
to  the  person  that  is  to  be  trieil,  who  will  now 
he  wholly  precluded  from  making  any  advan- 
tage of  the  exceptions  he  has  to  the  indictment, 
broatMe  by  the  act  he  cannot  move  in  arrest  of 
judgment.  This  seems  a  strong  implication 
that  the  parliament  intended  he  must  have  some 
lime  or  otlier,  but  before  evidence  given,  to 
offer  his  exceptions.  I  say  this  only  to  those 
particular  things  that  are  mentioned  in  the  act, 
mtv-writing,  mis-spelling,  false  or  improper 
Latin ;  as  to  these  four  particular  thingfs  which 
the  party  is  barred  from  moving  in  arrest  of 
jndgment,  I  cannot  satisfy  myself  but  that  he 
•ho^ld  have  one  time  or  another  to  take  this 
advastage  before  the  evklence  given,  and  there- 
2 


fbre  I  think  he  should  have  it  now :  It  is  true, 
it  is  altogether  irregular,  the  jury  being  sworn, 
and  it  ought  to  have  been '  done  before ;  but  I 
hope  if  it  be  admitted  now,  it  will  be  with  such 
observation,  that  nobody  will  ever  offer  at  it  for  , 
time  to  come.  As  this  case  is  before  us,  and 
the  act  of  parliament,  which  perhaps  may  have 
led  the  counsel  into  that  mistake,  that  it'might 
be  any  time  before  evidence  given,  though 
they  know  the  pro])er  time,  aud  the  regular 
method  in  other  casics  ;  yet  1  donht  it  is  hard 
to  put  such  a  consti^etiuu  ui^on  this  uct  on  the 
sudden,  quite  to  debar  the  prisoner  ot  the  be- 
nefit of  his  exceptions  to  tht;  indictment. 

Just.  Faa^ell.  I  have  already  declared  my 
opinion,  that  the  prisoner  has  had  his  proper 
time  for  making  his  exceptions,  but  he  has 
lapsed  that  time;  but  I  am  not  against  that 
motion  in  a  case  of  life,  upon  an  indictment  for 
so  great  a  crime  as  treason  is ;  and  where  the 
consequence  is  so  great,  if  it  may  consist  with 
the  rules  of  law,  and  it  be  the  sense  of  the 
court,  and  the  king's  counsel  consent  to  let 
them  be  heard,  1  submit  to  it,  nay  I  would 
second  or  third  that  motion  that  they  maj  be 
heard. 

Just.  Eyres,  Truly  I  am  of  the  same  opi- 
nion, I  think  we  ought  not  to  alter  the  ancient 
course  of  law  by  words  of  implication,  nor  go 
any  further  than  the  act  of  parliament  does  ex- 
press. Theact  appoints  that  a  copy  of  the  in- 
dictment should  be  delivered  to  the  prisoner  so 
many  days  before,  to  enable  him  to  make  his 
exceptions,  and  therefore  deprives  him  of  the 
benefit  of  those  exceptions  after  conviction  in 
arrest  of  judgment.  1  see  no  words  in  the  act 
of  parliament  that  do  alter  the  course  of  pro- 
ceilings  as  to  this  matter,  from  what  it  was  in 
all  civu  and  criminal  causes  before ;  pei-sous 
mast  take  their  advanta^  of  excepting  in  their 
proper  time,  hut  when  it  comes  to  issue,  the 
next  thing  to  be  done  is  the  trial ;  and  tnilv  I 
must  needs  say  the  counsel  are  to  blame,  that 
knew  this  so  very  well,  that  if  they  have  any 
advantage^>f  excepting,  they  did  not  take  that 
advantin^e  sooner,  it  is  their  fault ;  hat  seeing 
it  is  80, 1  am  of  opinion  not  to  foreclose  the  pn* 
soner,  as  the  case  stands.  I  would  be  tender 
of  life,  but  at  the  same  time  I  declare  my  opi- 
nion upon  this  act  of  parliament  as  the  rest  of 
my  brothers  have  done,  to  prevent  the  objection 
for  the  time  to  come ;  yet  seeuig  there  is  this 
misfortune,  and  there  would  be  ahardship  upon 
the  prisoner  by  the  default  and  neglect  of  his 
counsel  in  the  case  of  a  man's  life,  I  would  be 
so  tender  as  to  mdalge  them  to  make  their  ob- 
jections now. 

Mr.  Baron  Potovt,  I  am  of  the  same  opinion 
the  prisoner  has  lapsed  his  time,  for  I  take  it 
this  clause  of  this  act  of  parliament  has  not  al- 
tered the  common  course  of  proceedings ;  nay, 
I  take  it,  it  signifies  very  litUe  in  this  case ;  for 
certainly  it  was  intended  to  disable  the  prisoner^ 
and  not  enable  him  at  all ;  and  therefore,  as 
the  case  is,  I  think  it  very  irregolar  and  im- 
practicable to  introduce  so  great  a  novelty,  as 
to  admit  the  motion  for  quashing  the  indict- 
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iWBl,  when  the  jary  is  swoni,  and  when  th« 
fcct  it  the  ooly  siDgle  point  to  be  determined, 
and  emj  thing  else  ought  in  legal  oourae  to 
eene  heme  or  after  ^  but  for  us  to  oonfonnd 
lime,  one  time  for  pleading,  another  time  for 
tml,  and  another  for  arrest  of  jadgment,  all  at 
•aee,  and  to  hare  •  jarjf  attending  merely  to 
hear  oomsel  at  the  bar  moot  pomts  of  lair, 
which  ini^t  be  determined  either  before  or 
after  the  trial,  is  so  very  irre|;uhr,  that  it  really 
iatiodiioes  nothing  hut  confusion,  which  courts 
of  justice  ought  to  avoid  above  all  thtnn,  and 
eoght  to  keep  to  the  proper  seasons  that  the 
law  allows.  Therefore,  truly,  I  think  m  strict- 
nem  of  law  we  oi^ht  not  to  allow  it ;  but  it  be- 
ing in  a  case  of  life,  and  it  being  a  new  case 
vpon  a  new  act  of  parliament,  if  the  king's 
ooottsel  thinks  fit  to  consent,  I  shall  he  for  it ; 
if  not,  I  think  in  strictness  of  law  we  cannot 
aflowit. 

Ait.  Gen,  My  lord,  I  am  very  unwilling  to 
deny  the  prisoner  any  advantage  that  he  might 
have  had  ny  this  act  of  parliament,  though  his 
eooosei  have  sJipt  the  proper  time ;  if  sir  Bar- 
thskNoew  Shower  will  say  bis  exceptions  are 
ts  any  of  the  four  particular  heads  mentioned 
in  this  danse  of  the  act  of  pkrliameut,  for  we 
most  ooofioe  them  to  that,  then  we  do  consent 
ifast  he  sboold  make  them  now. 

L.  C.  /.  Thily,  Mr.  Attorney,  if  you  do 
SDBsent  that  they  take  tbeir  exceptions  now, 
ve  may  consider  of  it  whether  it  can  be ;  but  I 
know  not  how  we  cuuld  admit  them  to  that  li- 
berty eCberwise,  for  if  there  be  any  thing  ma- 
tfiial,  they  naay  move  it  in  arrest  oY judgment. 

Ah.  Gen.  And  I  believe  tbey  won't  say 
Ihdr  objections  are  so  slight,  as  to  be  only 
Bsiter  of  form  ;  they  say  tbey  are  substantial, 
and  then  your  lordship  wilt  hear  them  in  a 


8ir  B.  SAomer.  I  do  not  know  whether  I  am 
antakeo  in  the  law,  I  am  sore  you  are  mis- 
taken in  the  indictment. 

L.  C.  J.  Well,  do  you  consent  to  let  them 
■ake  their  objections,  as  to  those  four  heads  in 
the  act  of  par  Itament  ? 

^it.  Gtn,  Yes,  my  lord  ;  if  it  be  any  mat- 
ter of  substance,  that  is  out  of  the  case  at  pre- 
Mt,  for  the  provision  of  the  act  of  parliament 
is  ooly  for  mere  matter  of  form,  and  I  should 
be  very  unwilling  in  any  point  that  is  material, 
ta  anke  a  precedent  in  such  a  case  as  ibis. 

L.C*  J,  J  eontiess  if  you  had  consented  far- 
ther, I  do  not  know  how  we  should  have  ad- 
mitlcdofit. 

L.  C.  J.  Trefy.  I  tell  von  how  I  thonght  it 
might  be  done ;  you  might  have  committed  an 
ncgttlarity,  for  which  in  a  case  of  life,  and 
npon  a  new  bw,  I  believe  and  hope  we  should 
Wve  been  forgiven. 

JL  C.  J.  Well,  for  my  part  I  will  not  ^m* 
■it  anv  irregularity  upon  any  account  whatso- 
•rer;  I  cannot  see  how  by  law  th^  can  take 
•ny  exeaptioQs  to  the  indictment ;  Mr.  Attorney 
ttaoot  consent,  and  if  he  did,  I  think  it  could 
Mt  be,  onlem  he  did  also  consent  to  discharffo 
tbejwy;  batl4Mthcy  willnotoffr  unrobi- 
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jections  aeoerding  to  your  consent,  Mr.  Attor- 
ney, and  therefore  pray  go  on  to  open  the  evi-  , 
denoe. 
.  Att,  Gen.    May  it  please  your  lordship,  and 
vou  gentlemen  of  the  jury,  the  prisoner  at  tho^ 
bar.  Ambrose  Rookwood,  stands  indicted  for' 
high-treason,  in  compassing  and  imaffioing  the 
death  of  bis  majesty.    Gentlemen,  the  orert« 
acts  that  are  laid  in  the  indictment  to  prove  thft 
treason,  are ;   that  he,  together  with  divers 
others,  had  frequent  meetings  and  consultations 
in  order  to  assassinating  bis  majesty's  royal 
person,  and  did  provide  horses  and  arms  for 
that  purpose. 

Gentleman,  the  evidence  that  you  will  bean 
to  prove  these  focts  that  are  thus  laid,  will  be 
of  this  nature;  you  will  hear  by  the  witness^ 
that  there  has  been  for  some  years  a  design 
carried  on  to  murder  the  king's  person ;  thai 
this  was  discoursed  of,  and  several  debates  and 
consultations  were  had  about  it  the  last  vear^ 
some  time  before  the  king  went  to  Flanders ; 
there  was  several  meetings,  where  were  tip 
William  .Psrkyns,  captain  Porter,  and  Char- 
nock  that  was  executed,  and  several  others, 
and  there  they  did  consider  in  what  way  to 
take  off  the  king  at  that  time;  and  you  will 
>  bear  they  did  exjiect  a  commission  to  authorize 
I  it  from  tne  late  king  James ;  but  then  the  com* 
I  imssion  did  not  come,  they  had  not  any  soch 
^  at  that  time ;  but  they  did  think  fit  to  nut  it  ia 
execution  without  any  such  order  ana  autho- 
rity, and  therefore  they  endeavoured  to  have 
got  a  vessel  to  have  carried  them  ofTafler  ther 
had  executed  this  bloody  conspiracy;  but  it 
happened  his  majesty  went  to  rianders  sooner 
than  they  thought,  and  they  could  not  provide 
themselves  of  a  security  for  a  retreat,  and  so  at 
that  time  the  design  was  laid  aside. 

But,  gentlemen,  you  will  hear  this  conspi- 
racy was  renewed,  and  set  on  foot  this  winter ; 
and  in  order  to  the  accomplishment  of  it  you 
will  bear,  that  about  Christmas  last  there  were 
several  |)ersons  sent  from  France  by  the  late 
king  James,  on  purpose  to  put  this  horribW 
design  in  execution.  Bir  Geoi^  Barcley  wag 
to  be  at  the  head  uf  it ;  lie  was  a  lieutenant  ini 
one  of  the  late  king  James's  troops  of  guards 
in  France,  he  was  sent  over  with  a  commisstoUi 
and  Mr.  Rookwood,  the  prisoner  at  the  bar, 
was  a  brigadier  in  the  guards  there;  theso 
came  over,  and  several  other  troopers  of  the 
late  king  James's  guards,  by  two  or  three  at  a 
time,  that  they  might  not  be  observed ;  parti-^ 
cularly  you  will  hear,  that  when  sir  6eoig«i, 
Barcley  was  come  over,  several  troopers  were 
sent  by  king  James  hiros>elf  to  come  to  bimat 
8t.  Germains:  and  there  he  told  them  he  had  a 
piece  of  service  for  them  to  do  in  Englan4|,  end 
that  they  should  observe  sir  George  Barcley'9 
orders  and  directions.  Mote  particularly  there 
was  one  Harris  and  Hare,  two  troopers  in  the 
guards,  were  sent  for  by  the  late  kmg  Jan^es 
into  the  late  qneen's  bed-chamber  at  St.  Ger- 
mains, where  colonel  Wrker  was  present) 
they  were  told  by  the  late  king,  he  was  sen* 
siMe  they  hitd  servnd  hj«a  foitbivliy,  imd  ht 
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would  advance  tbem,  and  he  bad  now  a  piece 
of  service  for  them  to  do,  which  would  enable 
bim  to  do  it.  He  told  them  they  must  go 
over  into  Eoglaod,  and  be  sure  to  obey  sir 
George  Barcley's  directions  ;■  and  they  were 
prdered  tp  epdeavonr  to  fiif^^ot  sir  George 
iGalMy  wjfen  they  came  into  Eni^land ;  and 
w^ere  ^told  byhin^.d^at^fbey.  would  m^t  sir 
Qewge  3^rcleV»liHlce  ^  week  in  Covent- 
garden^-i^aaH^rikihe  evefiing,  and  the  token 
by  whict^  ^^%  ^9!^.^  Jcnow  him  was,  be 
would^wesir  a  ipXuli.  ;handkerchief  out  of  his 
pp<4cet  'y  tbia  tt|ey  wens  .told  by  the  late  king, 
when  be  s^^Chero  iipoh  this  errand.  Colonel 
Pfgrk^  wtuf  b^atirVhe'i^ame  time,  and  being 
there,  be  was  01d^relf  tb/go  ift  ^>**  Carol, 
secretary  to  th^ late"  queen,  vybo  had  psder  to 
famish  them  with  monev  to  bear  ^e  chaigcs 
of  their  journey  iilto  England ;  and  if  they 
were  detained  by  contrary  winds,  ihey  had 
letters  of  recommendation  to  Montieur  Latour 
the  French  king's  president  at  Calais,  to 
fwmif  h  them  with  money  to  bear  their  charges 
orer  into  England ;  and  accordingly  they  wf  nt  $ 
but  b^ng  detained  at  Calais  for  want  of  wind, 
tber  were  famished  by  the  French  president ; 
and  by  the  banning  of  February  ihey  came 
over. 

But  I  omitted  one  thing,  gentlemen :  Be- 
fore they  came  over,  the  late  lung  when  they 
were  with  him  took  a  list  out  of  his  pocket  of 
names,  and  told  these  two,  Harris  and  Hare, 
what  names  they  should  go  by  in  England : 
Harris  was  to  go  by  the  name  of  Jenkins,  and 
Hare  by  the  name  of  Guiny ;  and  accordingly 
they  came  over  in  a  boat,  and  landed  in  Kent ; 
and  when  they  came  to  town,  theyendeavonred 
to  6nd  out  sir  Geoige  Barclay :  The  first  time 
I  think  tbey  did  not  find  him ;  but  the  second 
time  they  did  find  him ;  and  he  saluted  them, 
and  told  them  he  was  f^lad  to  see  them  oome 
over,  and  he  would  furnish  tbem  with  money  ; 
and  he  sent  miyor  Holmes  to  them ;  and  ac- 
cording he  did  come,  and  give  them  subds- 
tenoe- money. 

Now,  gentlemen,  yon  will  hear  that  sir 
George  mrdey  being  come  over  with  these 
troopers,  and  many  others,  to  the  numbn-  of 
sixteen,  that  at  sereral  times  were  seat  appn 
this  conspiracy ;  I  say,  after  they  were  eome, 
an-  Geoi-^e  Barclay  had  frequent  meetings  and 
consultations  with  several  other  persons  that 
were  to  be  engaged  in  the  same  design ;  and 
tliey  met  at  several  places,  sometimes  at  cap- 
tain Porter's,  sometimes  at  the  Nag's-head  m 
Covent-garden,  at  another  time  at  the  8nn 
tavern  in  the  Strand ;  and  you  will  find  by 
the  evidence,  that  the  prisoner  at  the  bar,  Mr. 
Kookwood,  was  present  at  most  of  those  meet- 
ings ;  and  there  they  did  consult  of  the  best 
ways  and  methods  fi>r  putting  this  conspiracy 
in  execution ;  sometimes  tbey  thought  ofdoing 
it  by  an  ambush  laid  on  the  other  side  of  the 
water,  by  persons  on  foot,  in  a  little  wood  there 
near  Richmond,  where  the  king  was  to  pass 
1^,  whilst  otbeis  on  horseback  were  to  take 
lyitice  of  their  firiog,  and  then  to  attack  the 
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guards.  This  was  proposed ;  bot  tbere  was 
another  proposal  to  do  it  on  this  side  the  water ; 
and  therefore  to  settle  the  inatleroneof  the 
conspirators.  King,  was  sent  to  view  the  ground 
on  tne  o^her  side  of  the  water;  and  be  did 
glory  that  he  had  found  a  very  proper  place, 
and  thought  it  a  very  convenient  method ;  bot 
yet  they  were  not  all  satisfied;  and  at  the 
NagVhead-taTem  in  Covent-garden  they  did 
debate  the  matter  again,  and  it  was  resolved  to 
have  the  ground  viewed  again ;  an'd  Porter, 
and  ELnightley,  and  King  that  was  executed, 
went  to  view  the  ground  on  both  sides  the 
water,  to  see  which  was  the  moat  convenient 
place ;  this  was  about  the  12th  of  February 
they  did  take  an  account  of  the  most  conve- 
nient places  OB  either  side ;  and  when  they  had 
done  It,  they  came  back  in  the  evening  to  give 
an  acooiut  what  tliey  had  done,  to  several 
others  of  the  conspirators  who  met  for  that 

Surpoae;  and  I  think  the  prisoner  at  the  bar, 
Ir.  Rookweod,  waa  present  there  at  this  meet- 
ing ;  and  you  will  bear,  the  place  agreed  upon 
was  the  lane  that  leads  from  Tqrabain-green  to 
Brentford;  that  they  thought  the  moat  con- 
venient place,  because  there  were  sereral  inns 
in  and  about  Turnham^green  and  Brentford, 
where  they  might  place  their  men  by  two  or 
three  in  an  inn,  that  they  might  not  be  tiable 
to  observation :  This  was  the  place  that  was 
approvfd  of. 

Then  ne:i^t,  the  manner  of  doing  it  was  to  be 
considered  and  adjusted,  atid  that  waa  thus: 
that  the  whole  number  should  be  divided  into 
three  parties ;  one  party  to  be  commanded  by 
sir  George  Barcley  to  attack  the  coach  and  kill 
the  king  and  all  tnat  were  in  it,  while  at  the 
same  time  the  two  other  partiea,  to  be  com- 
manded by  captain  Porter,  and  Mr.  Rookwood 
the  prisoner  at  the  bar,  were  to  set  upon  the 
guards ;  and  tlie  time  agreed  upon  to  put  it  in 
execution  was  the  16th  of  February  on  Satur- 
day, that  being  the  usual  day  the  kinff  went 
to  Richmond  a-buntin^;  and  you  wui  find, 
that  on  Saturday  morning  they  met  in  aeveral 
parties,  not  all  together,  but  under  the  several 
Leads  of  the  parties,  in  order  to  be  resulT,  if 
the  king  had  ||[one  out  that  mwning,  to  have 
assassinated  him. 

Gentlemen,  I  say,  you  will  bear  of  several 
meetings  that  day  ;  there  was  one  meeting  at 
Mr.  dnamock's,  where  were  present  Mr. 
Porter,  sir  William  Parky  as,  and  aeveral  othera ; 
and  another  meeting  you  will  hear  of,  where 
the  prisoner  at  the  bar  was  present,  at  the 
lodginga  of  one  Counter,  another  of  king 
Jamea^  friends,  that  came  over  for  this  pur- 
poae ;  and  there  was  sir  George  Bardey,.  and 
there  waa  the  prisoner  at  the  bar ;  and  those 
that  were  to  be  under  sir  George's  command 
met  that  Saturday  morning,  in  order  to  make 
ready,  IB  case  the  king  bad  gone  abcx>ad,  to 
have  attacked  him:  yon  will  find  by  the  evi- 
dence, that  the  priaoner  waa  there;  and  Harris 
that  was  one  of  the  troopera  sent  over  fron 
France,  was  sent  for,  and  came  in  and  Iwnm 
tham  in  a  great  hurry;  for  Harris  iraa  aoaac- 
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imiBted  tt  slL  GtenMiBS  with  th6  iinttiMnM 
MgB  of  aaanmittiiig  the  Idng ;  iKit  findingr 
then  ID  a  gmt  biirry,  he  asked  them  what 
«u  the  natter  f  And  they  tdd  him  they  were 
t»  mke  ready  immediately  upon  the  deeigo. 
He  wondered  at  it,  and  aaked  what  it  was ;  and 
thcD  they  told  him  they  were  to  go  to  attack 
tile  Prince  of  Orange  to  assassinate  him ;  and 
Rookwoodthe  prisoner  at  the  bar  told  him,  if 
he  would  go  to  Counter,  he  sbonid  have  jmr- 
licohr  orders  and  instmctions  from  him  what 
to4o.  Accordingly  Harris  went  to  Counter ; 
hetoM  him  where  his  horse,  and  Hare's  horse 
tad  Hungate's  borse  were;  and  their  horses 
happened  to  be  placed  in  Somerset-house,  by 
Mr.  Lewis,  in  a  sUble  there,  recommended  by 
hisi,  to  the  care  of  my  lord  FcTertham's  ser- 
m^  who  were  to  take  care  of  thefn,  and  of 
two  or  three  more  that  were  pkced  there; 
io  all,  nz  of  these  conspirators  horses  by  the 
iKOBunendation  of  Mr.  JLewis  were  lodged  in 
that  itahle  in  Somerset-house,  and  looked  after 
W  By  Iwd  Peversham's  men;  hnd  thither 
HHTii,  Hare,  and  Hungate  Were  directed  by 
CosDter  to  go  for  their  horses. 

Bat  it  happened  by  very  good  prondeaoe, 
tbtt  his  mi^y  did  not  go  abroad  that  day ; 
ariDnrance,  one  of  Uieontorly  men  that  lodged 
itKcasiagton  to  give  intelligence,  came  mm 
tbooe  and  acquainted  them  that  the  king  did 
aatgo  oat  that  morning,  so  there  was  nothing 
me  done ;  hot  Harris  was  told  that  he  ahould 
^re  his  borse  at  that  time,  and  take  it  away ; 
aod  ia  the  mean  time,  till  they  were  to  go 
|9«i  their  design,  they  were  to  ride  out  upon 
sMirhocse8,asthey  had  opportunity,  to  make 
tei  fit  for  service;  orehn  it  would  bethought 
oe  rider's  &alt,  if,  at  the  time  of  the  attack, 
<^  did  not  come  up  in  good  time  and  order 
<ojttb  with  the  rest,  and  it  would  bar  thought 
vast  of  courage  in  the  rider;  and  accordingly 
0^  Holmes,  another  of  those  conspirators, 
*at  with  Harris  and  Hare  to  Somerset-house 
^  tike  away  thttr  horses,  and  they  carried 
|m toa stable io  Soho;  butfhrseTeral nS|^ts 
"^  bad  hecn  kept  at  Somerset-house. 

ion  will  find,  gentlemen,  that  Mr.  Rook- 
*Md,  the  priloner  at  the  bar,  was  concerned  in 
aU  these  consultations  and  meetings,  in  mak- 
■8>  prenarations  for  the  assassination  ;  they 
!"|»<led,as  1  md,  to  do  it  on  the  15th  of  Fe- 
fyyj ;  hut  that  not  toking  effect  at  that  day, 
^eeo  that  and  the  Saturday  foltowing,  Mr. 
Hanie  was  freque«ithr  in  the  company  of  Mr. 
Jwweod,  and  Mr.  Lowick,  and  others,  where 
^  did  discourse  of  this  assassination,  and 
ujey  did  think  it  a  very  barbarous  tbin^ ;  but 
■wvefer,  thev  re*>l?edf  they  would  do  i^  for 
*y  had  onlers  to  obey  sir  Oeorgte  Barcley : 
ttd  this  was  expressly  declared  by  LoWick  and 
««  priamer,  that  they  bad  directions  to  obey 
ar  Geoige,  and  what  be  wduld  have  them  to 
^||»«y  would  do:  they  must  and  would  obey 
Jf*";  that  was  their  resolution,  even  upon 
^"^o^nwig  oftbe  heinousness  of  so  bloody  and 
••*«fooi  a  design. 

Ym  wil  likiewise  hear,  Gttillemen,  by  the 
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etideoee,  that  the  next  Saturday,  bdn^'the 
two-and^  twentieth  of  February,  they  resolved 
to  put  it  m  eKeeotion  again  ;  and  accordingly 
there  was  a  meeting  on  the  Friday  before  at 
the  Sun  tavern,  where  were  present  sir  George 
Barcley,  Mr.  Porter,  and  others ;  and  there 
they  did  resolve  upon  it,  .though  they  bad  at 
first  some  apprehension  the  thing  was  dis- 
covered; but  they  were  soon  satisfied  there 
was  no  such  thine,  because,  they  said  among 
themielres,  that  if  it  had  been  so,  they  should 
have  been  taken  up,  and  not  ha^e  been  per- 
mitted to  meet  there :  therefore  they  resolved 
the  next  day  to  put  it  in  execution ;  and  ac- 
cordingly they  niet  at  sereral  places,  and  got 
ready  in  the  morning,  in  case  the  king  had 
gone  abroad.  The  prisoner  met  that  morning 
at  Porter's  lodging,  writh  several  other  troopers, 
to  make  ready  for  the  enterprize :  and  there 
the  pritfoner  at  the  bar  did,  lit  that  time,  give  a 
list  of  the  names  that  he  was  to  command; 
for  he  was  to  have  one  party  of  those  that  were 
to  attack  the  guards,  ot  whom  Harris  was  one 
and  Hare  was  another,  and  Richardson  was 
another,  and  Blackbume  was  another,  and  bin 
owh  name  Was  chief;  tod  he  ordered  Harris 
to  go  and  see  to  get  them  ready,  for  they  must 
go  out  that  morning :  accordingly  Harris  did  go 
and  got  them  rell^,  and  came  back  and  gave 
an  account  of  it.  W»  majesty  did  not  ge  abroad 
that  day  as  it  happened  very  fortunately,  by 
reason  of  the  happy  discovery ;  so  that  news 
being  brought  bacK  again,  though  they  had 
made  all  things  ready,  those  preparations  were 
put  off,  and  tliey  did  nothing  that  day ;  and 
quickly  after  the  discovery  was  fully  made,  and 
made  public  by  the  apprehension  of  the  con* 
spirators. 

Gentlemen,  you  will  hare  this  matter  fully 
proved  to  you  by  several  witnesses,  that  1 
think  there  can  be  no  room  to  doubt  the  truth 
of  it  that  there  was  such  a  conspiracy,  and 
th&t  the  prisoner  was  as  highly  concerned  in  it 
as  those  who  suffered  the  just  punishment  of 
the  law.  We  will  call  our  witnesses  to  prove 
this ;  and  I  beliiere  thev  will  be  able  to  give  you 
an  account  oftbe  whole  affair  better  and  more 
fully  than  1  can  do,  or  can  pretend  to  open  it. 

5o/.  Gen.  Gall  Mr.  Harris  and  Mr.  Porter. 

Sir  B,  Shower,  We  oppose  th^  swearing  Mr. 
Porter :  I  must  beg  the  favour  oftbe  court  to 
bear  us  in  it ;  if  my  instructions  be  true,  we  in* 
sist  upon  it,  that  be  is  not  capable  of  being  a 
Witness ;  he  stands  convicted  orfelony :  here  we 
bav<9  the  record,  and  we  desire  it  may  be  read* 

Capt  Porter,  I  know  nothing  of  the  matter* 
that  tnere  is  any  such  thing  standing  out  against 
me. 

Sir  B.  Shower.  Then  sure  we  are  mistaken 
in  the  man.    Pray  let  us  hear  it  read. 

CL  ofAr,  (Reads  the  Record.)  This  is  aa 
indictment  of  murder  against  George  Porter, 
for  the  killing  of  sir  James  Hacket,  knight. 

Jtt.  Gen,  Do  you  know  any  thing  of  this, 
Mr.  Porter? 

Porier.  I  came  off  with  manslaughter,  and 
pleaded  the  king's  pardon  in  court. 
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Pray  rti4   what. 


Ait.  Gen, 
vpon  it. 

CI.  ^the  Crown.   Hei^'i  the  jury's  Terdict : 
^  Qraod  praedictai  Georgius  Porter  est  culpabilis 

*  de   felonica    interfectione    prttdicti  Jacobi 

*  Hacket,  et  aon  culp.'  at  to  the  marder.  Here 
is  a  *  Curia  advisare  Tult,*  and  1  suppose  there 
4ras  a  pardon  afterwards. 

Just.  Pouell,  Was  he  not  bnmt  in  the 
hand. 

Porter.  No ;  I  pleaded  the  Icing's  |iardon. 

L.  C.  J.  And  there  are  several  acts  of  par- 
don since. 

Mr.  Couper.  See  the  time  when  the  bdict- 
inent  was. 

Cl.  ofAr.  It  is  the  8th  of  December,  in  the 
d6th  year  of  king  Charles  the  3nd. 

Sir  p.  Shower.  We  agree  that  he  did  plead 
the  king's  pardon;  and  then  the  case  is  no 
more  than  this,  a  man  is  convicted  of  man- 
slaughter, and  the  king  pardons  him,  he  still 
temains  unqualified  to  be  a  witness ;  we  say, 
this  has  been  the  case  that  has  been  much  de- 
bated in  Westminster-Hall,  and  upon  debate  it 
has  been  resolved. 

Just.  Powell,  tt  has  been  so,  but  always 
Ugainst  you. 

Sir  jB.  Shower.  It  was  in  the  case  of  my  lord 
Castlemaine*  at  this  bar ;  one  of  my  lords  the 
Judges  went  to  the  court  of  Common -Pleas  to 
ask  their  opinion,  and  these  cases  were  put  f 
In  case  a  man  be  outlawed  of  felony  and  par- 
doned ;  in  case  a  man  be  convicted  of  felony  and 
had  the  benefit  of  bis  dlergy ;  and  in  case  a 
man  was  donvicted  and  not  attainted,  but  par- 
doned upon  the  second  case ;  they  were  of  opi- 
nion, that  tbe  receiving  the  punishment  of 
burning  in  tbe  hand  had  purged  the  very  guilt, 
and  did  set  him  upright  by  the  statute  of  the 
15th  of  queen  Elizabeth,  they  thought  it  did 
operate  to  that  purpose ;  but  in  tbe  case  of  a 
pardon  of  a  man  attainted  or  convicted,  it  was 
agreed  he  was  not  qualified  to  be  a  witness ;  and 
Dangerfield,  against  whom  the  objection  was 
Inade,  being  burnt  in  the  hand,  was  received  to 
lie  a  witness;  and  it  was  only  mad^  use  of 
against  him  to  take  ofi"  his  credit  The  record 
of  that  case  is  in  this  court,  and  I  looked  upon 
the  print  of  tbe  trial  this  day.  We  say,  that 
there  is  a  case  in  1  Brownlow  4r.  a  man  at- 
tainted of  felony  cannot  be  of  an  inquest,  though 
pardoned ;  and  we  think,  he  that  cannot  be  a 
juryman,  sure  cannot  be  a  witness ;  there  is  tbe 
same  exception  to  his  being  a  witness  as  there  is 
in  the  case  of  a  jury  man  ;  for  the  one  ought  to 
appear  ss  free,  and  stand  as  clear  and  unsus- 
pected, in  respect  of  his  probit)r  and  verity,  as 
the  other,  as  the.one  is  sworn  to  try  and  deter- 
mine upon  oath,  so  the  other  is  sworn,  and  his 
oath  is  to  sway  and  determine  tbe  jury,  and  in 
consequence  it  is  all  one ;  and  upon  these  rea- 
•ons  we  hope  he  is  not  a  good  witness. 

X.  C.  J»   Where  is  that  case  in  Bro\%nlow  ? 
BirB.  Shower.  It  is  1  Broivnlow  47.  and 
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thn  tiiere  is  11 H.  4,  41. 8  Bobt  154.  there 
my  brd  Cook  says,  if  a  man  be  oonnated  of 
felony,  and  paiUooed,  he  cannot  be  a  luryman  i 
for  though  the  punisbmcpt  is  pardooed,  the 
guilt  remains,  so  that  he  is  not  <  probos  ct 
*  legalis  Homo ;'  and  every  particular  person 
has  an  interest  in  it,  that  they  have  free  and 
clear  persons  to  be  jurymen  and  witnesses. 

Mr.  Phippi.  My  lord,  that  is  the  diatinctioa 
we  go  upon,  which  was  taken  in  Danfferfield*s 
case,  upon  the  trial  of  my  lord  Casuemaine, 
where  the  whole  court  were  of  opinion,  that  a 
pardon  from  the  king  only,  would  not  make 
him  a  eood  witness ;  hut  if  be  were  burnt  in  tlie 
hand,  that  by  the  statute  of  decimo  octovo  Elir 
tahethoj  amounted  to  a  statute  pardon,  and  set 
him  right  to  all  intents  and  purposes :  and  there 
they  <nd  take  notice  of  that  book  tliat  sir  Bar- 
tbolomew  Shower, cited  of  11  of  Hen.  4,  that 
a  man  attainted  could  not  be  a  jury-man, 
though  pardoned  by  the  kiuff :  it  was  objected 
he  might  be  a  witness ;  but  Mr.  Justice  Jonas 
said,  it  was  the  same  reason  if  he  be  not  fit 
fur  a  juryman,4e  is  not  fit  for  a  witness ;  thsy 
ought  to  be  both  '  probi  et  legates  Honiinei ,* 
thus  the  case  stood  there.  And  that  other 
book  of  Bulstrode  is  the  same ;  it  was  in  the 
case  of  a  prohibition  for  a  Modut  Dedmandit 
where  the  suggestion  is  to  be  proved  by  two 
witnesses,  it  was  objected  he  hacf  not  proved  it 
by  two  witnesses,  because  they  were  both  st- 
tainted  of  felony,  and  though  they  were  par- 
doned, yet  that  did  not  moke  them  good  wit* 
oesses  in  the  opinion  of  the  court. 

L.  C.  J.  This  is  quite  another  case,  it  does 
not  come  up  to  your  point ;  here  is  no  attainder, 
and  here  is  pardon  upon  pardon,  by  act  of  par- 
liament. 

Mr.  Phippt.  As  to  that,  we  think  the  parlia- 
ment pardou  is  out  of  the  case  ;  for  if  the  par- 


*  See  his  Case  in  this  Collection,  toL 
p.  1867.  t  Sec  vol.  r,  p.  1088. 
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don  from  the  king  be  a  good  pardon,  there  if 
no  ffuilt  for  the  act  of  pardon  to  work  upon. 

Hir  B.  Shower.  My  lord,  this  we  think  to  be 
a  good  distiuction  as  to  that  matter,  a  man  that 
is  actually  pardoned  the  -punishment  by  the 
king's  pardon,  and  afterwards  an  act  of  pardon 
comes  and  pardons  all  ofiences,  that  we  say 
does  nothing,  for  he  is  not  a  subject  of  pardoo, 
for  he  was  discharged  of  his  punishment  before. 

Att.  Gen.  Sure  these  gentlemen  are  not  in 
earnest  when  they  make  this  objection. 

Sir  B.  Shower.  When  the  king  has  onoe par- 
doned him,  he  is  not  an  offender  within  the 
meaning  of  the  act  of  parliament,  and  there- 
fore the  act  works  nothing  as  to  him,  and  se 
he  stands  as  much  disable  from  being  a  wit- 
ness, as  be  was  before. 

Just.  Powell,  in  the  case  of  Cutington  in 

Hobbard,  there  it  ia  said  tlie  pardon  takes  away 

'  tam  Rcatum  quam  Poenam,  6ic.'    An  action 

being  brought  for  calling  a  man  thief,  who  bad 

been  indicted  for  felony,  and  convicted,  end 

pardoned,  the  court  adjudged,  that  he  ought  not 

]  to  be  called  so ;  for  he  was  no  thief,  for  the 

I  pardon  had  washed  him  entirely  clean,  and  be 

I  was  discharged  both  of  the  gmlt  and  punish 

I  ment,  and  aO  the  coniequencea  of  it. 
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L.  C.  /.  Tfcoie  CM«i  that  have  been  ^t  are 
BO  sitliQiiaifla  at  all  in  thia  matter ;  for  where 
there  ia  a  eannctioB  of  manalaai^lar,  and  the 
party  ia  pardoned,  we  think  that  |NU!doo  of  the 
nog  worka  in  a  way  of  diichaiye  aa  moch  aa 
theWrainglB  the  hand.  Itakeit^itiatheaaoie 
thinf :  Ih^  ndmit,  that  will  disdiaree  him  to 
all  intenta  and  pnrpoaea,  and  io  we  &ink  doea 
tiua  ae  efleetnauy  ;  for  ha?in|^  hia  derpr,  and 
baag  humt  in  the  hand,  works  by  way  o^  atatnte 
fardon :  for  the  case  of  a  iury-maa,  I  take  it 
not  to  he  the  aame  with  this  ease;  hot  eren  io 
lae,  I  do  not  think  that  the  partjr Vo- 
nller  the  kine  hath  perdoned  urn,  ia 
1  ftmn  heiiupT  cv  •  jury ;  hot  aappesing 
there  are  many  eaaea  wnerem 
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that  to  he  an,  yet  there  are  many 
a  man  majr  be  a  wilneas,  that  eannot  be  a  jury- 
man. It  ia  tme,  the  mdit  of  aoch  a  witnem 
k  left  to  the  jnry,  bat  it  is  no  objection  against 
his  being  a  legal  witncasi  and  it  ia  a  rery 
aignmeot  to  me,  that  becanae  he  was 
'  hr  the  king,  if  that  ahoold  bedeAaent, 
that  therelore  the  act  of  pardon  ahonU  hare  no 
Truly,  that  ia  to  say,  that  the  king's 
so,  ae  to  hare  nothing  left  for  tte 
paidon  to  work  upon,  and  certainly 
it  seta  him  ao  right,  that  to  all  inlenta  and  pnr- 
poasa,  heia  as  good  a  witnem  as  ever  he  waa } 
and  if  any  thing  remained  to  be  done,  the  act  of 
parliammt  haa  done  it,  and  anpplied  the  de- 
met;  hat  1  think  the  kiiy's  pardon  iaanffidcnt 
Ati,  Gen.  My  lord,  rsoj^pose,  they  do  not 
iosiotvpon  it,  as  thinking  there  is  any  great 
weight  in  it,  bat  only  for  olfaction  aake  ;  bat 
we  hope  that  netwithstanding  this  objectioa 
Mr.  Porter  ahall  be  swoni. 

SoL  Gem.  My  lord,  they  take  thia  exception 
at  an  immroper  time^  for  ibey  apnk  to  his  ere* 


No;  they  except  to  his  being  a 

SoL  Gem.  If  ao,  yoorlordahip  remembers  a 
case  that  waa  before  yoor  loroahip  not  long 
aince,  hot  in  Eaaterterm  bat,  when  one  waa 
tried  al  thia  bar  for  treaaon;  and  Aaron  8mith 
1  aa  a  witncas,  and  the  prisoner 
I  against  him  as  no  good  witness, 
*  had  atood  in  the  pillory ;  and  your 
p  and  the  court  did  say,  that  the  act  of 
did  rcalore  him  to  aU  mtents  and  par- 


Mr.  Ceiiyert.  In  the  case  of  the  earl  of  Cas- 
dcBsaoM,  both  the  ooorU  of  Kmg'a-bench  add 
Csmman-Pieaa  heU  Danmrfield  a  legal  wit- 
ncsa,  thoogh  burned  in  the  hand  for  felooy, 
aad  an  waa  the  opimoo  of  RoUa :  in  Stiles  re- 
parta  988,  one  that  hath  been  homed  in  the 
hand  for  felony,  may  notwithstanding  be  a 


Sir  M.  Skmf^.  My  tord,  in  answer  to  that 
caae  that  waa  put,  that  after  the  king's  pardon 
for  one  oonricted  of  fekmy,  another  man  has 
not  the  liberty  to  eall  him  thief,  that  was  an 
eftieetien  in  my  lord  Castlemaine's  case,  that 
may  stand  as  good,  and  our  notion  that  we 
contend  for,  be  gooil  too ;  he  cannot  be  im- 
peached, or  hate -guilt  tepnted  to  him«  when 


the^lEhg  haa  forgiren  him,  and  yet  that 
may  not  restore  him  to  his  entire  credit,  as  was 
my  lord  chief  justice  Scroggs'  distinction  in 
the  caae  of  Daogerfield ;  and  as  to  the  case  of 
Aaron  Smith,  that  waa  very  different :  the 
rcaaon  ia  that  caae  was,  bccauae  the  crime  for 
which  Mr.  Smith  was  indicted,  did  not  im- 
port any  auch  acandalous  ofience  for  whieh  his 
credit  could  be  impeached. 

L,C.J.  No,  no,  we  did  not  meddle  with 
that,  we  went  upon  the  pardon. 

Sir  JB.  Shower,  But  in  that  caae,  they  did  not 
insist  upon  it  that  he  had  a  pardon  antecedent 
to  the  Act  of  Pardon,  ao  that  he  waa  tokjeetwm 
capax^  for  the  act  to  work  upon,  he  was  an  ^ 
fender  that  needed  a  pardon ;  whereas  Mr,  Per* 
ter  being  pardoned  before,  could  not  be  an  of- 
fender needing  a  pardoo,  and  consequently  not 
within  the  first  words  of  the  Act  of  Indemnity, 
i^ecanae  he  was  pardoned  by  the  king  before  ; 
but  he  was  not  by  that  pardon,  say  wn,  re« 
stored  to  his  credit  to  make  him  a  good  wit- 
neaa,  and  the  act  of  parliament  did  not  affect 
him,  he  being  not  eokjectum  omterim^  aa  not 
being  an  oflender. 

Mr.  Pkipps.  As  to  Mr.  Solicitor's  case  of 
Aaron  Smttn,  we  agree  the  act  of  parlwmeot 
did  restore  him,  becanae  he  never  was  par* 
doned  beforahy  the  king,  so  there  remained  an 
offence  for  the  parliamient  pardon  to  nfork  upon. 

JL  C.  /.  Do  yon  affvee  that,  then  yon  may 
agree  the  other;  fortneactofparliaoientpar* 
dons  none  but  these  that  the  kug  can  pardon 


Mr.  fhipps.  |t  is  tme,  my  lord ;  but  we 
say  that  an  act  of  pu^iament  pardon  removea 
thoee  diaabilities  which  the  king's  pardon  doea 
not ;  for  erery  one  is  in  law  a  party  to  an  act 
of  parliament,  and  therefore  no  peraon  shall 
be  permitted  to  allcdge  in  dimbility  of  another, 
any  crime  which  he  himself  hath  pardoned, 
for  that  is  to  arer  against  his  own  act ;  but  it 
ia  otherwise  in  the  caae  of  the  king's  pardon. 

JL  C.  J.  Why  the  rery  parliament  pardon 
from  Uie  kmg ;   the  king  haa  a  full 


power  of  pardoning,  and  where  be  does  pardon 
anderthe  greatseal,  it  haa  the  full  effect  of 
the  parliament  pardon.  A  pardon,  before  at- 
tainder, prerenta  all  corraption  of  blood,  ao 
that  thoogh  a  man  forfeita  his  goods  by  con- 
▼iction,  yet  after  a  pardon  he  is  capable  of 
baring  new  ^joods,  and  shall  hold  them  with- 
out any  forfeitore  whatsoerer ;  for  the  pardon 
reatores  him  to  his  former  capacity,  and  jpre- 
▼enta  any  further  forfeitore.  Indeed,  it  ha 
had  been  attainted,  whereby  hia  blood  was  cor- 
rapted,  no  pardon,  whether  it  were  by  the  king 
or  by  the  parliament,  could  purge  bis  Mood 
without  reversal  of  the  attainder,  by  writ  of 
error,  or  act  of  parliament,  or  expraoa  words  in 
the  act  to  restore  blood ;  but  either  pardon 
makea  him  a  new  creature,  gires  him  new  ca- 
pacity, and  makea  him  to  aU  intenta  and  pnr-> 
poses,  from  the  time  of  the  pardon,  to  be  *  pra- 
*  hue  et  legalia  homo,*  and  a  good  witnem. 
Indeed  this  crime  might  be  ol^pected  againat 
hia  credit  $  but  it  ia  not  to  be  oiged  i^gainst 
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Ihe  soffidency  of  bii  eridenov,  tiial  is,  his  be- 
ing a  witness.* 

Att.  Gen.  My  lord,  we  desire  he  may  be 
iwom.  (Which  was  done.) 
.  Soi.  Gin.  Now,  Mr.  Porter,  do  yoo  give  my 
lord  and  the  jury  an  aocount  what  you  know 
of  this  intended  assassination,  how  it  came  to 
your  knowledge,  and  what  share  the  prisoner  at 
the  bar  had  in  it. 

Forier.  My  lord,  the  first  accoant  that  l^had 
of  this  assassination  was  from  Mr.  Chamock, 
who  brought  to  me  sir  George  Barcley  and 
m^or  Holmes  to  my  lodging  in  Norfolk- street, 
where  I  was  sick  of  the  goat.  Sir  George 
Bsroley  did  not  then  particalarly  aoaoaint  me 
with  tho  bosinsss,  bat  said,  he  would  leave  it  to 
jMr.  Chamock  to  tell  me  what  it  was. 

L.  C.  /.  Who  told  yoa  so  P 

Porter.  Sir  6eoT||e  Barcley ;  and  after  that 
tre  had  several  meetings,  at  which  the  prisoner 
at  the  bar  was  tiresent,  particularly  at  the 
Globfr-tavem  in  Hatton- Garden,  where  it  was 
oonsnitod  of  the  best  ways  and  means  to  as- 
issinatf  the  Idng  as  he  came  lirom  Richmond : 
some  were  of  opinion  that  it  was  best  to  be 
done  on  the  other  side  of  the  water ;  others 
were  of  opinioB  that  it  shonld  be  done  on  this 
side,  by  a  party  of  men  on  horseback :  upon 
this  difference  of  opinion,  there  were  persons 
appointed  to  go  and  view  both  places ;  I  was 
appointed  for  one  to  go  with  captain  Knightley, 
and  Mr.  King  went  along  with  me,  and  we  <nd 
view  the  ground  on  both  sides,  and  when  we 
came  back,  we  gave  an  accoant  to  sir  George 
Barclay,  and  those  that  sent  us ;  and  upon  our 
nport,  sir  Geoige  Barclev's  mind  was  cnanffed, 
who  was  finr  the  Other  u&b  of  the  water  bemre. 
And  he  agreed  to  do  it  in  the  huie  that  leads 
<rom  Tumbam-Graen  to  Brentford.  Afteiv 
wards  there  was  a  meetmg  at  the  Globe-Ta' 
vemin  Hatton-Garden,  and  thereitwas  agreed 
that  the  king  shonld  be  attacked  on  Saturday 
the  15th  of  February,  by  sir  George  Barcley 
and  his  party ;  and  Mr.  Rookwood,  the  pri- 
soner at  the  bar,  was  to  command  a  party  of 
men  that  came  over  from  France,  who  were  to 
assault  the  guards  on  one  side,  and  I  and  Mr. 
Chamock  were  to  set  upon  the  guards  on  the 
other  side.  Sir  George  Barcley,  with  four 
men  out  of  each  P«rtY,  was  to  attack  the  king 
in  his  coach,  and  to  kill,  him  and  all  that  were 
tiiere  in  it. 
X.  C.  J.  Who  were  at  that  meeting  P 
Porter.  There  were  sir  G.  BaroCey,  capt. 
Charnock,  sir  Wm.  Parkyns,  mysel/,  major 
Holmes,  capt.  Rookwood,  and  capt.  King. 
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*  As  to  the  operation  of  the  King^s  pardon  in 
giving  credit,  see  Mr.  Hargrave's  very  learn- 
ed Discourse  on  the  effect  of  the  King's  Par- 
don of  Perjury,  as  referred  to  at  vol.  7,  pp.  1Q59. 
1090.  -  See,  too,  Peake's  Law  of  Evidence,  ch. 
9,  s.  S,  ait.  Witnesses  restored  to  Credit  by 
Pardon ;  and  in  this  Collection  the  Csses  of 
Reading,  vol.  7,  p.  996,  of  Collier,  vol.  7,  p. 
104S ;  of  lord  Csstlemaine,  vol;  7,  p.  1067, 
and  of  Crosby,  vol.  19,  p.  1391. 


L.C.J.  Where  was  thisP 

Porter.  At  the  Globe-Tavern  in  Hatton- 
Garden,  upon  Saturday  morning  the  15tb,  we 
having  two  orderly  men  that  lay  at  Kensiogtoa 
to  give  inteUigenoe,  had  notice  brought  us  first 
that  the  kinr  would  go  ont ;  Durance,  who 
was  one  of  them,  used  to  go  every  morning  to 
court  to  get  us  what  iutelligpuce  be  could,  and 
sir  George  Barcley  told  me  upon  the  Friday, 
that  he  sfaouhl  give  me  an  account  as  soon  as 
ever  he  could,  the  next  morning;  and  lAie  next 
morning  at  my  lodging  in  Little  Ryder-street 
in  St.  James's,  he  came  to  me,  and  told  me, 
the  advance  guards  were  ffone  out,  and  the 
king's  kitche*  was  gone,  and  all  was  preparing 
lor  the  king's- going  abroad,  and  there  went  t 
great  many  noblemen  and  gentlemen  a-horse- 
bsek  with  him,  and  therefore  he  thought  there 
would  be  Uo  opportunity  of  effecting  tne  thing: 
Said  1,  that's  no  oUeotion  at  all,  nor  any  res* 
son  ibr  nutting  it  oflf,  because  when  the  sport  is 
over,  all  the  company  goes  away,  and  the  king 
comea  only  in  his  coach  with  the  guards ;  be 
said,  he  would  give  sir  George  Barcley  an  ac- 
count of  it,  aadlie  came  back  widi  sir  George 
Barcley  and  Mr.  Rookwood  to  my  lodging, 
and  upon  repeating  that  objection,  and  my 

firing  the  same  answer,  it  vras  amed,  if  the 
ing  had  gone  out  that  day  to  have  put  the 
design  in  execution. 

Att.  Gen.  Waa  the  priaooer  at  the  bar  Aere 
at  that  time  when  that  was  agreed  aponP 
Porter.  Yes,  he  was. 
L.  C«  J.  Where  do  you  say  was  that  meet- 


*orter.  At  my  lodging  in  Little  Rider-street 

£.  C.  /.  Haid  you  that  discourse  with  sir 
George  Bardey  in  the  presence  of  the  pri- 
soner? 

Porter.  Tes;  sir  Geoige  said,  be  doubted 
we  could  not  do  it,  because  there  would  go  so 
many  with  the  king,  but  I  objected  against  that, 
that  after  the  sport  was  over,  all  the  company 
went  away,  and  the  king  came  back  in  his 
coach:  then  it  was  agreed  to  go  on ;  there  wa^ 
sir  George  Barcley,  Duranee,and  the  prisoner 
at  the  bar,  and  myself  in  the  room. 

L.  C.J.  This  yon  say  was  Saturday  the 
15th,  in  the  morning  f 

Porter.  Yes,  my  tord ;  but  I  cannot  my  1 
saw  the  prisoner  at  the  bar  at  any  meeting 
after  that. 

Ait.  Gen.  Pray,  tell  my  lord  and  the  jury, 
what  method  you  were  to  take  in  putting  this 
design  iu  execution. 

Porter.  There  were  to  be  so  many  horsemen 
armed  and  prepared  for  that  puitiose.  Sir 
George  Barcley  told  me,  we  should  be  about 
40  or  45  horsemen,  and  they  were  to  be  divided 
into  two  parties,  and  sir  George  Bard^  was 
to  have  four  men  out  of  each  party,  and  his 
business  was  to  attack  the  king,  and  all  that 
were  with  him  in  the  coach.  Captain  Rook- 
wood was  to  command  those  that  were  comtf 
out  of  France  to  serve  under  sir  George  Bar- 
cley, and  captain  Chamock  and  I  were  to  com- 
mand theoifaey  p«ty>  and  bath  parUea  wweto 


for  High  Treason* 

set  apoD  the  guardi  at  the  same  time  that  air 
Geoige  BarcJey  attacked  the  kind's  coach. 

AtL  Gem,  If  the  prtsooer  will  ask  him  any 
questions,  let  him. 

^rB,  Shower.  Pray,  captain  Porter,  ifheo 
was  that  first  meeting  at  the  Globe-Tavern  T 

Porter,  It  waa  one  day  in  the  week  before 
the  Utb. 

^iiB.Skmer.  Was  Mr.  Rookwood,  the  pri- 
Moer  at  the  bar,  there  that  day? 

Porter  Yes,  he  was. 

Sir  B.  S4(Mver.  How  long  before  the  15th? 

Porter,  One  day  that  wedc,  but  I  cannot  tell 
what  day. 

Sir  B.  Skower,  He  aays  it  was  agreed  so, 
and  M 1  desire  to. know  what  words  Mr.  Rook- 
wood  ottered  at  that  time? 

Porter,  It  waa  discoursed  by  every  one 
roQod,  which  was  the  best  way  and  method. 
I  beaid  Mr.  Rookwood  say,  indeed,  he  be- 
^ed  it  a  very  desperate  thing,  and  be  was  not 
Tcrj  willing  to  eogage  in  it ;  bat  when  sir 
George  Bardey  told  him  he  should  command 
Kii  partir,  he  replied  in  French^— 

&fL  Gen,  What  is  the  meaning  of  that? 

Porfer.  There  is  an  end  of  it 

Mt.  Gen.  Yoa  say  the  prisoner  was  at  yonr 
lodging  Saturday  the  I6tb,  in  the  morning, 
Wiat  disooorse  bad  von  there  ? 

Porter.  He  was  there  upon  Saturday  in  the 
Doroiog,  tlie  lAth  of  Februaiy,  and  tfurance 
ivougbt  an  account  that  the  king's  first  guards' 
vere  gone,  and  the  king's  kitchen  was  gone 
before,  and  it  was  expected  that  the  king  would 
1^  about  eleven  a  clock ;  but  it  was  said,  that 
tiierewere  a  great  many  preparing  to  go  with 
hioif  aod  tberafore  it  would  not  be  convenient 
to  do  it  that  day  :  Said  I,  that  is  no  objection 
at  all,  for  the  nobility  and  gentry  go  out  of  the 
6eid  as  soon  as  the  sport  is  over,  and  the  king 

oKd  to  g«  with  a  few  people  to  Mr. 

kaase  at  Bichmond,  and  therefore  it  might  be 
»  well  done  at  that  time  as  any  time :  Du- 
naoe  made  that  obfcction  at  first  himself;  and 
*bcB  I  made  him  that  anawer,  he  went  to  sir 
George  Bareley,  and  he  came  back  with  sir 
George  Bareley,  and  the  prisoner  was  there  by 
at  tbe  aame  time,  and  sir  George  Bareley  made 
t^  same  objection ;  it  was  at  my  lodging  in 
Uttle  Ryder-street,  and  when  I  told  them  my 
'ctMs  against  the  objection,  as  I  bad  done 
before,  tbey  all  agreed  to  do  it  that  dajr. 

yiT.Phippi,  At  that  second  meeting,  did 
Mr.  Rookwood  make  any  proposal  there  ? 
^^i^'  I  only  say,  he  came  with  sir  George 
Hirdey,  and  what  I  heard ;  1  tell  you  su> 
Geoige  Baicley  made  that  objection,  and  I 
give  it  that  answer. 

Mr.  Pkmpe,  But  what  did  he  say  ? 
Sorter,  1  cannotsay  that  I  heard  Mr.  Rook- 
VMd  ny  any  thine  in  particuUr ;  but  they  all 
•fRcd  to  do  the  tiling  that  day. 
,  ^  B.  Skamtr,   You  remenaber  nothing  that 
Waaid?  * 

Porter,  Sir  George  Bard^  said,  we  will 
^  iad  pnpare  $   and  he  went  away  with 
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Sir  B.  Shomer,  Pray,  when  did  sir  George 
Bareley  come  into  England  ? 

Porter,  Truly,  Sir,  I  don't  know  that ;  the 
first  time  that  1  saw  him  after  he  came,  Mr. 
Charnock  brought  him  to  my  loc^ng  in  Nor- 
folk-street ;  but  before  that,  Mr.  Charnock  told 
me  he  was  come  into  England. 

X.  C.  J.  Hark  you,  Mr.  Porter,  when  yoa 
came  back  from  viewing  tbe  ground  before  the 
first  Saturday,  and  you  said  you  made  your 
report,  and  then  it  was  agreed  that  it  shouid  be 
done  at  such  a  place ;  do  you  say  the  prisoner 
was  there  ?  ' 

Att,  Gen,  No,  my  lord,  he  does  not  say  so. 
Do  you  say  Mr.  Rookwood  was  there  at  that 
time  ? — Forter.  No,  my  lord,  I  do  not  say  so. 

Sir  jB.  Shower,  f  am  sure  he  did  not  say  so 
before ;  and  besides,  your  lordship  will  observe 
there  is  no  such  overt-act  as  that  laid  in  the 
indictment  against  the  prisoner,  that  Mr.  Portsr 
made  hb  report  upon  tne  view  ;  that  only  cod- 
cema  Mr.  Knightley. 

L,  C.  J.  No,  that  is  not  an  overt-act,  I  agres 
it ;  but  I  only  ask  the  qttestk»D,  whether  the 
prisoner  waa  there  P 

L.  C.  J.  Trehy.  If  it  were  an  overt-act  laid 
in  the  indictment,  it  would  not  alfoct  the  pri- 
soner, because  the  viewing  of  the  ground,  and 
making  the  report,  is  captain  Poiter's  act,  and 
it  must  be  the  consulting  and  debating  afler-^ 
wards  that  must  affect  the  prisoner,  n  he  be 
concerned. 

Mr.  Conyer$,  The  ftoeetings  and  consulta- 
tions that  are  laid  in  the  indictment  are  the 
overt- acts. 

SoL  Gen,  Well,  if  thnr  have  done  with  cap- 
tain Porter,  we  desire  Mr.  George  Harris  may 
be  sworn. 

Sir  B.  Shower,  Mv  lord,  we  beg'  leave  ta 
oppose  Mr.  Harris's  being  sworn ;  here  was  ft 
uroclamation  that  did  take  notice  of  this  bar- 
oaroua  conspiracy  to  assassinate  tbe  king,  and 
the  proclamation  did  signify.  That  the  king 
had  received  inlbrmation  or  scTeral  persons 
concerned  in  that  conspiracy ;  and  ror  thsk 
encouragement  of  taking  those  so  accused,  he 
did  promise.a  thousand  pounds  reward  for  tbe 
taking  of  any  of  the  conspurators ;  and  in  the 
conclusion  of  the  proclamation  there  is  a 
clause,  <  That  if  any  of  the  conspirators  should 

*  discover  or  apprehend  any  of  the  other  per- 

*  sons  that  were  therein  named,  so  as  that  they 

<  should  be  brought  to  condign  punishment, 

*  such  conspirator  so  discovering  should  re- 

*  ceire  a  thousand  pounds  reward  for  any  of 

*  the  other  persons  apprehended,  and  his  ovm 

<  pardon.'  My  lord,  we  have  a  witness  here 
ready  to  proTe  that  this  was  Mr.  Harris's 
case  ;  he  was  himself  in  the  proclamation,  he 
did  actually  discover  Mr.  Rookwood,  the  pri- 
soner at  the  bar,  and  was  instrumental  in  the 
taking  of  him;  and  consequently  i^K>n  this 
clause  of  the  proclaroatioD,  ir  be  m  broughi  to 
justice,  then  is  Mr.  Harris  intitled  to  this 
reward  and  bis  pardon ;  and  consequently  he 
has  such  an  interest  and  adrantage  to  himself 
as  will  preveot  bis  being  a  witaess.    It  is  tr9#, 
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ittdeed,  where  ti  is  at  the  king's  f  ait,  in  a  et* 
pital  case,  it  is  pretty  hard  to  say  that  a  man 
Bas  an  intevest ;  but  we  think,  as  this  case  is 
circumstantiated  upon  this  proclamation,  that 
the  same  objection  lies  against  him  as  would 
do  if  this  were  a  civil  cause ;  if  we  shew  how 
he  is  to  have  an  advantage  by  the  event  of  this 
cause,  then  he  is  not  to  be  admitted  a  witness. 

L.  C:  J,  Did  he  apprehend  any  body  upon 
the  proclamation  ?  " 

Sir  B,  Shower.  Yes ;  he  apprehended  Mr. 
Rookwood  himself,  or  was  the  cause  of  it,  and 
thereby  is  intitled  to  the  reward  and  his 
pardon. 

Mr.  Phippi.  That  upon  which  we  ground 
our  objection  is  the  different  penning  of  the 
proclamation ;  for  if  any  one  that  is  not  a 
conspirator  do  but  discover  and  apprehend  any 
of  the  persons  named  in  the  proctamatkHi,  he 
is  intitled  to  the  thousand  pounds;  but  the 
conspirators  themselves  must  ffo  further ;  for 
a  bare  discovery  and  apprehendmg  any  of  their 
accomplices  will  not  entitle  them  to  the  reward 
mentioned  in  the  proclamation,  but  the^  must 
discover  and  apprehend  their  acoomplioes  so 
as  they  be  brought  to  justice,  before  tbey  can 
be  entitled  to  the  reward :  And  to  be  broitfht 
to  justice  for  any  crime,  is  in  common  under- 
standing to  be  brought  to  such  punishment  as 
the  law  inflicts  for  the  offence.  Now,  Mr. 
Harris's  case  is  this:  He  discovered  Mr. 
Rookwood,  and  went  with  the  guards  to  the 
Compter  and  seized  him :  And  'u  Mr.  Rook- 
wood ben't  convicted,  Mr.  Harris  is  not  to 
have  anything  for  his  pains ;  but  if  he  be  con- 
Tided,  Mr.  Harris  is  mtitled  to  the  thousand 
sounds  and  bis  pardon.  And  therefore,  surely, 
Mr.  Harris  cannot  be  admitted  an  evidence 
against  Mr.  Rookwood,  since  he  is  to  receive 
so  ^eat  a  beneflt  by  his  conviction.  Upon  an 
indictment  for  an  osnrious  contract,  the  person 
whose  deed  it  is  cannot  be  a  witness,  beeanse  it 
is  to  avoid  bis  own  act:  So  in  an  indictment 
for  perjury,  on  the  stat  5  Elis.  the  party  in- 
jared  by  the  perjury  cannot  be  a  witness,  be- 
cause be  is  to  have  half  the  forfeitures. 

AU.  Gen,  1  suppose  they  will  make  out 
their  objection  before  they  expect  an  answer 
from  us. 

Sir  B.  Shomer.  I  hope  your  lordship  will 
oofput  us  to  prove  a  copy  of  the  proclamation 
ftom  the  inrolment,  but  that  we  may  have  the 
same  favour  as  in  the  case  of  the  statute  book, 
that  the  print  of  it  may  be  allowed  for 
evidence. 

Att,  Oen.  My  lord,  we  will  not  stand  with 
them  for  that,  we  know  they  are  mistaken 
^roughout,  we  consent  the  proclamation 
should  be  read. 

CLofArr.  reads: 

*  By  the  King  a  Prodamation. 

«  WiLLUM  JR. 

^  Whereas  his  m^esty  bas  received  infor- 

*  mation  upon  oath,  tha^  the  persons  hereiD 

*  afto'  nained  hav^  with  divers  other  wicked 
« and  traitorous  peisons,  smsrsd  ints  a  horrid 


detestsble  conspiracy  to 
rder  his  majesty's  sacred  » 


ite  and 
murder  his  majesty's  sacred  person,  for  which 
cause  several  warrants  for  high  treason  bsTS 
been  issued  out  against  them,  but  tbey  have 
withdrawn  themselves  from  their  usual 
places  of  abode,  and  are  fled  from  justice: 
His  majesty  has  therefore  thouj^t  fit,  by  the 
advice  of  his  privy  council,  to  issue  his  royal 
proclamation,  and  his  majesty  doth  hereby 
command  and  require  all  his  k>vin|^  snUedsto 
discover,  take,  and  apprehend  James  duke  of 
Berwick,  sir  George  Bardey,  major  Lowick, 
George  Porter,  capt.  Stow,  capt.  Walbaok, 
capt.  James  Courtney,  lieutenant  Sherborne, 
Brice  Blair, Dmant, Cham- 
bers,—*- Boise,  George  Higgins,  and  bis 
two  brothers,  sons  to  sir  Thomas  Higgins, 

Goodman, 


Davis  Cardell, 
>  Crambume,  ■    ■  ■ 
Pendeiyrsss, 


•  Keyes,  Pender- 
■  Bryerly, 


gross    ,  _ 

'■     Trevor,  sir  Geoive  Maxwdl,  * 

Onrsnce,  a  Flemming,  Christopher  &nufhtly, 
lieutenant  King,  Holmes,  sir  William 

Parkyns, '  Rookwood,  wherever  they 

nnay  oe  foand,  and  to  cany  them  before  tbs 
next  justice  of  peace  or  chief  magistrate, 
who  is  hereby  required  to  commit  them  to 
the  next  fBof,  there  to  remain  until  tbey  be 
thence  dehvered  by  due  course  of  law.  And 
his  majesty  doth  hereby  require  the  said  jus- 
tice, ^  other  magistrate,  immediately  to  give 
notice  thereof  to  him  or  his  privy  council. 
And  for  the  preventran  of  the  going  of  the 
said  persons,  or  of  any  other,  into  Ireknd,  or 
other  parts  beyond  the  seas,  his  majesty  does 
require  and  command  all  his  oflicers  of  the 
customs,  and  other  his  officers  and  subjects 
of  and  in  the  respective  courts  and  maritime 
towns  and  places  within  his  kingdom  of  Eng- 
land, dominion  of  Wales,  and  town  of  Ber- 
wick npon  Tweed,  that  they  and  every  of 
them,  in  tiieir  respective  stations  and  places, 
be  careful  and  diligent  in  the  examination  of 
all  pemns  who  shall  pass  or  endesvonr  to 
pass  beyond  the  seas,  and  that  they  do  not 
permit  any  person  whatsoever  to  go  into  Ire- 
land, or  other  places  beyond  the  seas,  with- 
out a  pass  under  his  majesty's  royal  sign  ma- 
nual until  further  order.  And  if  they  shall 
discover  the  said  persons  above-named,  or 
any  of  them,  then  to  cause  them  to  be  sppre- 
bended  and  secured,  and  to  give  notice  as 
aforesaid.  And  his  maiesty  does  hereby 
publish  and  declare  to  all  persons  who  sball 
conceal  the  persons  above-named,  or  any  of 
them ,  or  be  aiding  and  assisting  in  the  ooomI- 
ing  of  them,  or  furthering  their  escape,  That 
they  shall  be  proceeded  against,  for  such  tbeir 
offence,  with  the  utmost  severity,  according 
to  law.  And  for  the  encouragement  of  all 
persons  to  be  diligent  and  careful  in  endea- 
vouring to  discover  and  apprehend  the  said 
persons,  we  do  hereby  further  declare,  that 
whosoever  shall  discover  and  apprehend  tbs 
persons  above-named,  or  any  of  them,  sod 
shall  bring  them  before  some  justice  of  peace, 
or  chief  magistrate,  as  aforesaid,  sball  bar« 


iS3] 


far  High  Treason. 


A.  D.  1696. 


C194 


*  ud  reodwas  a  reward  the  sum  of'ooe  thou- 

*  aud  pemad ;  ^  hkb  said  sum  of  one  tbouaand 

*  pound,  the  lords  cooncnissioDers  of,  bis  ma- 
*jta(tyh  treasury  are  hereby  required  and  di- 

*  rected  to  pay  accordiBgly.     And  if  any  of  the 

*  penoDs  abofe- named  shall  discover  and  ap- 
'prehead  any  of  their  aeooroplices,  so  as  they 
'mtyfce  brougrbt  to  justice,  bis  majesty  doas 
^hereby  declare,  that  e?ery  person  making^ 
<Mich   discovery  shall    have    his    majesty's 

*  gneioos  pardon  for  his  offence,  and  shall  re- 
'ttire  the  reward  of  one  thousand  pound,  to 

*  be  payed  in  such  manner  as  aforesaid. 

'  Uif  en  at  our  court  at  ^Kensing^on,  the  S3d 
*dav  of  February,  1695-6,  in  the  eighth  year 
'  of  our  reign.  God  save  the  Kmo.' 

Mr.  Pkipps.  My  lord,  the  different  penning 
oftbedauses  is  not  only  io  thai  proclamation, 
bat  it  is  the  lani^uage  of  every  proclamation 
that  has  gone  out  for  the  apprehending  any  of 
the  coospiratori. 

Att.  Gen.  My  lord,  all  that  we  say  in  an- 
ivertoibis  otgection,  is.  That  Mr.  Harris  is 
ox  named  in  that  proclamation. 

L  C.  J.  What  say  you  to  that,  sir  Bartho-, 
lofflew  Shower  ?  He  is  not  named  in  the  pro- 
damation :  aad  so  if  he  bath  discovered  and 
apprehended  the  prisoner,  he  has  earned  his 
mey,  whether  he  be  convicted  or  not,  because 
Rook  wood's  name  is  in  the  proclamation,  tho' 
li:<isnot. 

^U.Pkipp$.  Then,  my  lord,  with  humble 
sQlmisBon,  here  is  another  proclamation  where- 
'i  be  is  named ;  we  desire  that  mav  be  read. 

Soi  Gen,  And  when  it  is  read,  it  will  be  as 
'i^  to  your  purpose  as  the  other. 

iit.  Gen,  Let  them  read  what  they  please, 
ve  need  say  nothing:  at  all  to  it. 

L  C.  J.  Certainly,  upon  this  proclamation 
tbere  is  no  objection  ;  for  he  is  intitled  to  bis 
1,000/.  already,  though  Rookwood  be  never 
ouncted. 

Mr.  Fkiups.  Bat  is  be  not  by  this  prodama- 
^  which  mentions  his  accomplices,  intitled 
^  bis  pardon  ?  If  so,. he  swears  to  secure  him- 
irf. 

L  C.  J,  By  the  apprehending  and  discover- 
ioe,  be  is  intitled  to  bis  pardon. 

ar.  Pkippu  Bat  not  without  he  be  brought 
^iutice ;  that  is  to  say,  till  he  be  convicted ; 
tbereibre  he  caQDOt  be  an  evidence  to  convict 
bin. 

I.C./.  That  is,  as  to  any  that  are  there 
Biawd,  if  any  of  them  discover  and  apprehend 
J>M  another,  it  must  be  so  as  that  they  be 
bnoght  to  iustioe:  but  if  any  person  that  is 
Mt  named  there  does  apprebeno  any  that  is, 
be  it  intitled  to  the  1,000/.  barely  by  the  ap- 
pnhenwni. 

Mr.  P4jprpi.  Then  theia  is  another  procla- 
]B*tioa  where  they  are  both  named,  as  Mr. 
KookwoodteUsroe. 

^rB.Sfto«er.  Mt  lord,  we  will  set  this 
■•Ifer right;  wewilfshow  the  other  procla- 
*^i  in  which,  if  I  am  riy btly  informed,  for 
I  bare  b(4  read  it,  Mr.  Hams  is  named. 

i«.  Gea.  If  yoahave  not  m4  it,  I  wvold 
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advise  yoa  not  to  trouble  the  court  with  it ;  for 
you  will  find  the  latter  part  is  restrained  to 
three  or  Ibur  paitieolar  persanty  of  which  Im 
is  none. 

Rookwood,  I  am  naoied  in  the  proclamation. 

An.  Gen.  Aye,  but  read  the  latter  part  of  it, 
and  you  will  find  voo  are  not  naased  in  the 
clause  that  they  referred  to :  yon  need  not  read 
the  former  part  of  the  nroclamation,  we  agree 
the  prisoner  is  named  tliere,  but  only  look  to- 
wards the  bottom,  which  is  the  daosethat  they 
refer  to. 

CLo/Ar.  (reads).  <  And  we  do  hereby  fur- 
*  ther  declare,'  dec. 

Att.  Gen-  They  have  not  oonsidered  the 
proclamation,  and  therefore  make  an  obfection 
of  they  do  not  know  what. 

Sir  B.  Shmer,  We  are  in  yoor  IsfdshipS 
judgment. 

L  C.  J. .  For  what?  8ee  if  yo«  can  make 
or  state  a  case  for  our  judgment. 

Sir  B.  Shower.  Mr.  Rookwood  is  mentioned 
in  the  first  proclamation,  and  Harris  is  not: 
but  there  are  the  word  accomplices:  he  is  like- 
wise mentioned  in  the  last  proclamation,  but 
not  in  the  last  clause  of  it.  I  confess,  if  be 
had,  it  had  been  plain  it  would  have  taken  off 
his  testimony  ;  but  now  we  most  submit  it  Io 
yon,  whether  he  is  not  an  interested  person, 
and  consequently  no  good  witness. 

L.  C.  /.  Truly  I  £>  not  see  any  colour  for 
the  objection.  Is  be  not  as  well  intitled  to  his 
1,000/.  though  Mr.  Rookwood  had  never  been* 
try'd,  by  the  bare  apprehending  of  Mr.  Rook- 
wood, as  if  he  was  convicted  f 

Sir  B.  Shower.  No,  my  lord ;  becanse  ike 
words  are,  so  as  he  may  be  brought  Io  juttico.    i 

X.  C.  /.  That  is  not  so,  as  to  any  peivoo  that 
apprehends  one  mentioned  intheprocfaunation, 
ir  the  person  that  apprehends  be  not  mentioned 
in  it,  and  named  himself;  if  any  one  that  is 
not  mentioned  apprehend  one  that  is  mention- 
ed, he  is  intitled,  by  the  apprehension,  to  the 
1,000/.  If  any  one  that  is  mentioned  appre- 
hend another,  then  he  is  to  bring  him  tojns* 
tice ;  now  Mr.  Harris  is  not  named  in  this  pro- 
clamation; and  so  as  to  the  l,000rhe  stands  in 
the  same  condition  as  anv  other  peirson  that 
discovered  or  appreheuded  one  of  the  persons 
there  named. 

Sir  B.  Shower.  But  it  seems  he  was  one  of 
the  conspirators,  because  he  is  himself  described 
in  another  proclamation.* 

Att,  Gen.  If  it  were  so,  it  would  not  be  ma- 
terial, nor  any  manner  of  olgection  ;  but  as  they 
have  made  their  objection  upon  these  procla- 
mations, we  think  there  is  nothing  for  us  to 
give  an  answer  to.  .  .      ^ 

Mr.  Cov)per.  Nay,  my  lord,  if  it  were  so, 
will  sir  Bartholomew  Shower  say  his  dient  is 
not  brought  to  justice  unless  he  be  convicted  f 
I  am  sure  the  words  *  convicted'  or  ^  attainted,' 
are  no\  in  the  proclamation. 

*  As  to  the  admitting  the  testimony  of  a 
Particeps  Criminis,  see  Howard  «.  Shiploy» 
4  East,  180 }  and  aee  4  SmI,  094. 680. 
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L.  C.  J.  Tb«ra  if  Dotliing  in  it:  you  must 
•wenr  Mr.  Hanrii .  [Which  was  done  aocortl* 
ingly.] 

SoL  Gm.  Will  you  gife  an  account  to  my 
lord  and  the  jnry,  what  you  know  of  Ibis  cun- 
•piracy  agaiuat  the  king's  life,  from  the  firat 
time  you  were  acquainted  with  it,  and  what 
hand  the  priaoner  at  the  bar  had  in  it. 

Att,  Gen,  Pray  gire  an  account  of  the  whole 
thing,  your  coming  over,  and  who  sent  you, 
and  upon  what  errand,  and  the  whole  that  you 
know  of  this  conspiracy. 

Capt.  Harrii.  Upon  the  14th  of  January 
last,  the  Fiencli  Stile,  N.  S.  I  was  at  St  Ger- 
mains,  where  I  eras  sent  for  by  kin^  James, 
and  was  ordered  to  wait  his  dinner  till  it  was 
ofer,  and  accordingly  i  did  wail  till  his  dinner 
was  o^er  5  and  then  1  came  in,  and  col.  Parker 
was  with  him,  and  one  Mr.  Hare,  who  is  also 
mentioned  in  the  proclamation,  was  there  also : 
the  king  told  me  he  was  sensible  I  had  served 
ham  weU,  and  now  he  had  an  opportunity  of 
doing  aemething  for  me;  he  told  me  he  would 
send  me  into  England,  where  1  should  be  sub- 
sisted, and  1  was  to  follow  the  orders  of  sir 
C^ige  Barcley  ;  and  accordingly  be  ordered 
me  ten  lewidoresto  be  paid  by  Mr.  Caroll,  who 
is  secretary  to  the  late  queen;  and  coluuc! 
Parker  went  alonff  with  me,  and  Mr.  Ilare,  to 
Caroll,  and  told  him  he  came  from- the  king, 
and  we  had  the  lewidores,  and  we  went  to  Ca- 
lais, in-order  to  our  coming  oyer  hither:  But 
we  were  told  if  we  were  wind-bound,  that  the 
money  we  receiyed  would  not  bear  our  charges ; 
there  was  orders  given  for  our  further  sul^ist- 
ance  at  Calais,  to  the  president  there.  Accord  - 
ingly  we  came  to  Calais,  and  the  wind  did  not 
serve  us  for  eight  or  nine  days ;  and  while  1 
stayed  there,  tb^ money  that  1  spent  at  Calais 
was  paid  by  the  president  of  Calais,  Monsieur 
Latour.  Afterwards  i  landed  in  England,  near 
Romney  marsh,  as  I  was  told,  and  1  came  lo 
the  house  of  one  Hunt,  and  he  provided  me 
•nd  my  comrade  with  a  couple  of  norses ;  and 
coming  from  thence,  I  came  in  the  first  place 
to  one  Tucker's  an  apothecary  in  Sand  way, 
and  next  from  thence^e  came  to  Rochester, 
to  Charles  Cnift's,  and  from  thence  in  a  coach 
to  Gravesend,  and  from  thence  by  water  to 
I/mdon:  That  night  we  by  in  Gnice-Church- 
■treet  at  an  inn,  it  being  night,  the  night-ltde, 
and  something  late.  The  next  day  I  came  to 
a  lodffing  at  an  acquaintance's  of  my  comraile's, 
Mr.  Hare,  at  the  Unicom  in  Brownlow-strect, 
one  Mr,  Wateman's.  The  next  night  I  went 
to  look  for  sir  George  Barclay,  whom  the  king 
told  me  I  should  certainly  fiud  by.  such  a  sign 
•f  a  white  handkerchief  hanging  out  of  his 
pocket,  on  Mondays  and  Thuradays,  in  Covent 
Garden,  wliera  his  walk  was  to  be  in  the  even  • 
ing,  because  he  was  not  to  appear  in  tlie  day- 
time openly.  It  happened  that  upon  Monday 
iiiffht  after  I  came  to  town,  I  went  there,  and 
did  not  find  sir  Geoige  Barcley  according  to 
the  king's  direction,  which  1  admired  at ;  but 
there  was  one  Mr.  Berkenhead,  who  told  my 
comrade,  a  day  or  two  after,  That  tu:  George 


Barcley  would  needs  speak  with  me,  and  ac- 
cordingly I  met  with  him ;  and  he  asked  roe 
how  the  king,  qiieen,  prince,  and  princess  did, 
and  I  told  him  they  were  very  well ;  I  told  him 
1  was  appointed  to  attend  nim,  and  obey  his 
orders.  He  told  me  he  had  no  money  at  pre* 
sent,  but  in  two  or  three  days  he  would  seed 
some;  and ^ so  he  did,  by  major  Holmes.  I 
had  &\e  shillings  a  day  for  subsistence,  and.  I 
had  no  horse  ;  and  when  I  had  a  horse,  it  was 
six  shillings  a  day  ^  after  which  rate  I  had  sub- 
sist eoce  for  a  month  at  five  shillings  a  day, 
guineas  goine  thea  at  thirty  sbiilinspi.  Major 
Holmes  paid  me  the  money  by  sir  Geoi^ 
Barcley's  order,  as  he  told  me,  and  he  after- 
wards gave  me  a  guinea,  and  that  was  the  first 
S.iUjrday  when  the  assassination  was  designed-,, 
for  thatVe  tohi  lum  we  wanted  money,  and  it 
was  not  reasonable  we  should  take  our  horses 
out  of  the  stable  before  we  paid  for  them :  And 
I  met  sir  Geurge  Barcley  several  times  at 
Coveut  Garden,  aud  be  tolcf  me  it  was  a  suspi- 
cious jdace,  aud  desired  me  not  to  come  any 
more  there' ;  but  when  he  had  any  particular 
orders  to  five  mc,  be  would  give  me  notice  of 
it  where  f  should  meet  him  ;  and  accordingly 
I  did  meet  him  several  times. 

AU.  Gen.  Now,  Sir,  will  you  tell  what  you 
know  as  lo  the  prisoucr  at  the  bar  •* 

Harris.  As  to  Mr.  Uookwood,  the  Saturday 
that  the  absa<;siuation  nas  designed  to  be,  the 
lirsit  time  that  I  knew  of  it,  I  met  Mr.  Rook- 
wood,  at  one  Mr.  Burck's  lodging,  where  he 
was  up-,  and  I  saw  him  in  a  great  hurry  and 
some  coosternatiun,  and  in  came  M.  Bernards ; 
1  asketl  him  the  uieaniog  of  it,  and  what  they 
were  (foiug  about ;  and  31  r.  Rook  wood  toUl 
ine,  if  1  wuuld  i(o  down  to  captain  Counter  I 
should  know  ;  accordingly  I  went,  and  to  the 
best  of  my  remembrance,  he  gave  roe  a  little 
note  to  captain  Counter,  but  that  I  am  not  po- 
sitive in.  1  went  to  captain  Counter,  and  as 
soon  as  ever  I  came,  he  told  us,  we  must  be 
immediately  ready,  to  go  to  Tuniham  Green. 

Att.  Gen.  Where  was  that  P 

Harris  At  the  Woolpack,  that  was  the  sign 
as  near  as  I  remember.  BIr.  Hare  and 
I  were  ordered  together  to  come  there,  and 
there  was  Mr.  Hungate,  who  had  been  there 
some  time,  aud  when  I  came  in,  sir  George 
Barcley  did  declare  laughing,  *  These  are  my 

*  janissaries;*  And  he  talked  somethingr  of 
bringing  the  garter,  and  of  attacking  the  coach  ; 
but  he  went  out  of  the  room,  ana  afterwards 
he  came  in  and  declared,  <  We  are  all  men  of 

*  honour,  and  that  the  buainess  we  were  g^oii^ 

*  about,  was  to  attack  the  prince  of  Ora&ffe  ;* 
but  Durant  came  in  after  that,  and  said,  «  The 
'prince  of  Orange  did  not  go  oat  that  day.* 
When  he  talked  of  attacking  the  prince  of 
Orange,  I  was  very  moch  stamd,  not  know- 
ing any  thing  of  it  betbte ;  and  I  came  the  next 
morning  to  Mr.  Rookwood,  and  asked  him  if 
we  were  to  be  the  murderers  of  the  prince  of 
Orange:    Says  Mr.  Rookwood  to  nie^  *  I  am 

*  afrayi  we  are  drawn  into  some  such  busineas  ; 

*  but  if  I  had  known  it  before  I  came  orer^  1 
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*  fibookl  1mt«  begged  the  king's  pardon  at  St. 

*  GennainSy  and  not  have  come  over  liither :' 
aad  said  I,  *  This  is  very  fine,  we  have  served 

*  Co  a  veiy  good  purpose,  to  be  sent  over  upon 
( such  an  errand  and  account.'  After  this  Mr. 
Rookifood,  and  Mr.  Lowick,  and  I,  had  a 
fflceiiag  at  Red  Lyon  fields,  vrhere  we  did  dis- 
ooorse  about  the  matter.  I  did  often  declare 
•pinst  it,  that  it  was  so  barbarous  a  thing,  that 

00  maDof  iionoar  ali|pst  would  l)e  guilty  of  it ; 
ktmajor  Lowick  answered,  That  we  were  to 
obey  orders;  for  sure  sir  Geoi-ge  Barcley 
woaM  not  undertake  a  thing  of  that  nature 
vitboot  orders. 

Ml  Gen.    Pray  what  said  Mr.  Rookwood  ? 

Harris  He  owned  it  was  a  barbarous  tiling ; 
bflt  he  was  sent  OTer  to  obey  sir  George  Bar- 
cley'i  orders,  which  he  had  several  times  de* 
dared  he  was  resolved  to  do  ;  upon  that 
ve  parted :  So  afterwards  I  came  to  Mr. 
Rookwood's  lodging;  it  was  the  Saturday 
nonung  I  came  to  him,  and  so  went  to 
ar  George  Bardey's ;  while  he  was  there, 
Mr.  Rookwood  gave  me  a  note,  naming 
M  many  names,  particularly  Mr.  Hungate, 
Mr.  Hanford,  Mr.  uare,  and  his  own  name  at 
top,  not  the  name  that  he  is  arraigned  by  here ^ 
rata  sham  name  that  he  had,  as  the  rest  of  us 
*ll  bad  sham  Dailies,  which  at  that  time  wje 
went  by. 

L  C.  /.  What  was  your  name  ? 

Sgrrii.  My  naine  is  Jenkins. 

■L  C.  /.  Who  gave  you  that  name  f 

Earrii.  King  James  at  St.  Germains,  and 
k gave  Mr.  Hare  the  name  of  Guiney,  and^ 
Mr.  Rookwood's   name  was  Roberts.    King 
Jioei  told  OS  in  his  bed  chamber,  we  were  to 
p>  by  those  names. 

Att.  Gen.  Pray,  Sir,  what  did  Rookwood 
ttj  to  you,  when  be  gave  you  that  list  ? 

Harris.  He  told  me,  he  was  to  go  to  Turn- 
i>UD  gieen,  and  1  was  to  go  along  with  him, 
Vidays  he  to  me  smiling,  <  Yuu  shall  be  ray 
*Jd  de  camp ;  and  get  the  itst  of  the  gentle- 
Ben  ready  :*  and  accordingly  I  went  to  look 
^  Kveral  of  the  peisuns — particularly  for 
Mr.  Bladcbmne :    when  I  came  back  again, 

1  foond  him  lying  on  his  bed,  and  that  >ir 
George  Baidey  had  told  him  the  prince  of 
^^nage  did  not  go  out  that  day  ;  and  from 
t^ooe  we  wept  to  dinner,  where  major  Lowick 
'iiMd  with  us,  and  Mr.  Beruarde  and  major 
l^mk  seeing  ne  in  a  heat,  asked  me.  Why 
1  vts  in  socb  a  sweat  ?  I  told  him  I  were  get- 
tiittUiQoe  men  ready  for  Mr.  Rookwood,  who 
W  made  me  bis  aid  de  camp :  savs  major 
l^niicktome.  Yon  may  very  well  do  it,  tor 

rn  bave  six  shillings  a-day  allowed  yotf,  and 
bave  nothing ;  I  tiring  two  men  at  my 'own 
^uge.  Sakll,  Major  Lowick,  I  wonder  you 
^  Mt  apphr  yourself  to  sir  George  Barcley^ 
«id  tbeoi  1  odieve,  yon  may  be  sobaisted  too, 
Heanswoid  me/  He  dkl  not  thmk  it  worth 
toewlaleto  tronblehim,  since  he  had  never 
mketo  him  of  it  before :  and  Rookwood,  and 
pcnarde,  and  Lowick,  and  myself,  several 
lUMsmetin  Red-Lyon-ftekta,  and  talked  of 
^'^"dDDg  At  irinca  of  Onnge. 
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An,  Gen.  Who  did? 

Harris,  Rookwood,  Bemarde,  Lowick  and 
myself. 

Au,  Gen,  Pray,  Sir,  let  me  ask  you  one 
one  question.    Where  was  your  horse  at  firit  ? 

Harris,  At  first  it  was  at  my  lord  Fever- 
sham's  stables,  as  they  told  me,  in  Somerset- 
House. 

Att.  Gen,  Where  were  the  other  persons 
horses  ? 

Harris,  There  was  Mr.  Hungate's  and  Mr. 
Hare's  horses  in  the  same  place,  at  the  same 
time,  as  they  told  me. 

Ati.  Gen,  How  came  yoa  by  your  horse 
there? 

Harris,  Major  Holmes  did  deliver  ipy  horse 
and  committed  it  to  my  care,  and  I  carried  it 
thence  to  another  place. 
^    Att.  Gen.  Did  you  observe  there  was  any 
more  horses  there  ? 

Harris,  I  believe  there  was  Ave  or  six,  as 
near  as  I  can  guess. 

Att.  Gen,  Do  yon  know  where  Rookwood 
was  to  have  his  horse  ? 

Harris,  He  had  a  hone;  bat  whence  he 
had  it  I  do  not  know. 

Ait.  Gen.  Had  yoa  any  arois  delivered 
you? 

Harris.  Yes,  T  had  by  caj>t.  Counter. 

Mr.  Confers.  Were  you  at  bo  other  place 
together  that  Saturday  night,  the  SSd  of  Fe- 
bruary, becaase  you  say  yon  dined  together  ? 

Harris,  Yes,  we  were  at  the  Bear  tavern.    * 

M  r .  Convers.  W hat  discourse  passed  between 
you  there? 

Harris.  They  were  talkinj^  about  tha  assas- 
sination ;  but  what  any  particular  person  said, 
I  cannot  tell. 

Mr.  Confers.  Pray  who  were  there  ? 

Harris.  There  was  Mr.  Knightly,  cafitain 
Rot>kwood,  and  Mr.  King;  and  Knightly 
went  out,  and  came  in  again,  and  declared, 
we  must  liaye  a  great  deal  of  care  of  ourselves 
or  we  should  be  taken  up :  and  lie  v»1)is|)ered  at 
first,  and  afterwards  I  asked  him  what  it  was  ; 
and  he  to)d  me,  and  said,  *  We  must  have  a 
care  of  ourselves.'  Says  Mr.  King,  staring 
this  way  with  his  eyes,  <  Surely  God  Almighty 
is  on  our  side  ;*  and  so  we  parted. 

L.  C.  J,  When  was  this  ? 

Harris.  This  was  the  night  of  Saturday  the 
SSd,  when  it  was  discovpred ;  for  some  orthem  , 
were  taken  up  the  next  day. 

4tt.  Gen.  Was  RookvMKxl  there  at  that 
time  at  the  Bear  tayern  ? 

Harris.  1  cannot  positively  say  whether  he 
was  or  not. 

Att.  Gen.  What  discourse  had  you  there? 

Harris.  We  talked  of  assassinating  the 
king;  but  what  it  was  in  particular ,|  1  cannot 
tell. 

L.  C,  J.  Was  Rookwoof*  there? 

Harris.  Yes,  I  believe  he  was;  but  I  cannot 
po9itively  say. 

L.  C.  J.  Yon  say  it  was  the  last  Saturday 
that  the  king  was  to  go  abroad,  that  you  appre- 
hended yoa  were  discoyered  ? 
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Harris.  Y«i,  wc  apprehended  we  were  di8- 
corcred  before  that ;  for  Mr.  Lpwick  told  me 
that  three  or  four  days  before,  in  that  week, 
that  his  name,  and  one  Harrison^a,  were  given 
into  the  council,  and  another,  and  aoother, 
two  or  three  of  them,  as  he  told  me  ;  1  thmk 
three  or  four;  and  upon  that  account  major 
Lowick  went  from  bis  lodging,  and  did  not  he 
at  his  lodgiojjrthe  night  before ;  and  1  came  to 
major  Lowick,  and  he  told  me  the  same  thing 
at  the  King's-arms  taTern. 

At  t^  Gen,  Canyon  remember  what  discourse 

Tou  had  that  Saturday  night? 

Mr.  Qwper,  You  say  that  on  Saturday  the 
S2d,  Mr.  Rookwood  gave  you  the  list. 

Harris,  I  do  not  say  it  was  the  22d,  for  I 
cannot  swear  to  the  day  of  the  month  ;  but  it 
was  the  second  Saturday  that  we  were  to  ha?e 
gone  about  t|iis  business. 

Mr.  Onoper.  You  say  he  gave  you  a  list  of 
names :  pray  when  he  gave  yon  that  list,  what 
discourse  ha|)pened  in  the  room  just  before,  or 
ai^er  the  giving  of  the  list  P 

Harris,  Sir,  I  think  I  told  the  court  that  be- 
fore. 

Mr.  CosDptr.  Sir,  I  desire  you  would  re- 
peat it. 

Harris,  My  lord,  I  bumhiy  desire  to  know 
whether  I  am  to  answer  that  gentleman  that 
question  f 

X.  C.  J,  Yes,  you  pre  to  answer,  being 
iipon  your  oath',  and  to  tell  the  whole  truth. 

Air.  Cowper,  I  asked  him  the  question  so 
fairly,  what  discourse  introduced  the  giviufi' 
of  the  list,  and  what  followed  upon  it,  that  I 
perceive  this  gentleman  does  not  know  which 
side  I  am  of. 

Harris,  Mr.  Rookwood  said  we  were  to  go 
to  Turi^ham  green ;  and  he  told  me,  that  1  was 
to  be  one  of  his  party,  that  we  were  to  atUck 
the  Prince  of  Orange. 

X.  C,  J.  You  say  you  were  to  be  one  of  his 
party ;'  pray  was  it  there  that  he  told  you,  you 
should  be  his  aid  de  camp  ? 

Harris,  Yes,  be  did  tell  me  I  was ,  to  be  his 
aid  decamp. 

Mr.  Phinps.  Whose  hand  writing  was  that 
list? 

Harris.  1  cannot  tell,  I  had  it  from  that  gen- 
tleman. 

Mr.  Phipps,  But  whose  writing  was  it? 
Harris,  indeed  I  know  not  his  hand- writing, 
and  therefore  cannot  tell  whose  it  was  :  he  is 
for  his  life,  but  1  believe  he  cannot  deny  any 
thing  that  ]  have  said,  I  suppose  not :  1  should 
be  very  sorry  to  accuse  Mr.  Roukwtxid  of  any 
thing  that  was  not  true. 

Mr.  Phipps,  Pray  whose  names  were  in  that 
list? 

Harris,  I  have  mentioned  Mr.  Hare,  Mr. 
Hanford,  Mr.  Blackbume,  myself,  and  you, 
Mr.  Rookwood,  had  your  own  name  at  top. 
Bjookwood,  What  is  that  Blackbume  ? 
Harris,  He  is  a  Lancashire  man. 
Rookwood.    It  is  a  very  strange  thing  I 
should  give  you  a  list  with  a  man's  name 
that  I  do  not  know ;  I  declare  it,  I  know  no 
•ucb  person. 


Harris,  Mr.  Rookwood,  I  believe  you  are 
very  sensible  1  do  not  accose  you  of  any  thing 
that  is  not  true. 

Mr.  Phipps,  When  did  you  see  that  list 
last? 

Harris,  He  gave  it  into  my  hands,  and  had 
it  from  me  again,  or  I  threw  it  away  after- 
wards. 

Rookwood,  But  you  that  were  to  be  an  evi- 
dence ought  to  liave  kept  it  to  justify  your  evi- 
dence. 

Harris,  Truly  I  did  not  intend  to  have  been 
an  evidence  at  that  time. 

Alt,  Gen.  If  they  will  ask  him  any  questions, 
let  them. 

Sir  B,  Shooter.  No,  indeed,  I  will  ask  him  no 
questions. 

Alt.  Gen.   Then,  my  lord,  we  have  another 

{liece  of  evidence  which  we  would  offer  to  your 
ordship,  which  is  not  direct  evidence  against 
the  prisoner,  but  only  to  prove  a  circumstance 
or  two  of  what  has  already  been  sworn  :  we  do 
acknowledge,  my  lord,  it  does  not  affect  Mr. 
Roo)cwood,  but  only  to  strengthen  and  confirm 
what  they  have  sworn. 

Sir  B,  Shower,  With  submission,  we  hope  it 
will  not  be  evidence  fit  to  be  given  as  to  the  pri- 
soner at  all ;  for  because  a  man  may  swear 
true  in  the  particular  circumstance  of  a  thing, 
that  therefore  he  swears  true  what  be  swears 
against  the  prisoner,  1  think  is  no  consequence 
in  the  world. 

X.  C  J,  It  is  a  thing  distinct  and  foreign  to 
the  matter,  as  to  Mr.  Rookwood. 

Att.  Gen.  My  lord,  we  do  not  say  it  directly 
affects  Mr.  Rookwood  ;  hut  when  your  lonlslitp 
has  heard  it,  we  shall  submit  it  to  you,  how  far 
it  confirms  even  the  evidence  given  against 
him. 

Mr.  Conyers,  My  lord,  we  say  the  prisoner 
was  to  have  his  horse  from  Somerset- bouse; 
and  that  there  were  horses  placed  there  for 
that  purpose  we  are  going  to  prof  e. 

Att,  Gen,  My  lord,  it  is  one  entire  conspi- 
racy, in  which  every  one  had  his  part ;  one 
was  to  have, his  horses  and  his  party  in  one 
place,  and  another  in  another :  Now  that  there 
were  at  such  time  such  horses  at  Somerset- 
house,  and  those  horses  were  delivered  out  from 
Somerset- house,  is  certainly  a  confirmation  of 
the  truth  of  what  the  witnesses  have  said. 

X.  C.  /.  It  is  so.  If  that  be  it  you  ofier,  it  is 
very  material. 

Mr.  Conjfers,  We  shall  prove,  That  upon 
the  disappointment  on  the  first  Saturday ,  the 
15th  of  February,  they  were  to  be  ready  aicaiDSt 
the  22d ;  and  you  will  hear  how  the  horses 
were  disposed  of  in  the  mean  time.  Call 
Chamberlain,  Maskel,  and  Allen. 

Att,  Gen,  Call  any  of  them,  I  belieye  it  is 
enough. 

(Mr.  Chamberlain  appeared  and  was  sworn.) 

Att.  Gen.  Pray  will  you  give  my  lord  and 
the  jury  an  account  what  you  know  of  any 
horses  that  were  brought  to  Somenet-hoiise 
about  February  hist,  ai^  how  long  Ibev  stayed 
there? 
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Chamberlain.  There  was  six  bones. 

Alt.  Gen.  ^ho  broiight  them  iD  f 

Chamberlain.  They  were  seat  iu  by  some 
persons  in  Ur.  Lewis's  name. 

Att.  Gen,  Had  yoo  any  direction  to  take 
cue  of  them? 

Chomberlain.  Mr.  Lewis  sent  in  a  note  to 
like  care  of' them  for  a  niffbtortwo. 

Att.  Gen.    Who  carried  tliem  away  ? 

Ckamiherlttin.  I  cannot  tell :  some  peopJe 
came  to  see  them  that  I  neyer  saw  before,  and 
they  took  care  of  tbem ;  I  know  not  who  tliey 
were,  and  1  ne^er  saw  them  since. 

Att.  Gen.  What  time  was  it  that  they  came 
for  them? 

Chamberlain.  It  was  about  the  middle  of  the 
4y. 

Att.  Gen.  What  month  was  it  in  ? 

Chamberlain.  I  think  it  was  mnch  about  the 
fatter  end  of  February,  to  the  best  of  my  re- 
nembrsnce. 

Att.  Gen.  How  long  was  it  before  the  plot 
was  discovered  ? 

Chamberlain.  It  was  abont  a  week,  or  a 
■mU  matter,  before  the  plot  was  discoyered, 
tD  the  best  of  my  knowledge. 

Att.  Gen.  How  long  staid  the  horses  there  at 
Somerset-house  ? 

Chamberlain.  Three  of  them  staid  a  night  or 
tvo;  but  the  other  three  of  them  am>ut  a 
Bitter  of  a  week  or  ten  days. 

Att.  Gen.  Who  owned  those  horses  ? 

Chamberlain,  They  were  sent  in  in  Mr. 
Ibis's  name ;  but  who  owned  them  1  cannot 
tdl  indeed. 

Mr.Ccmyerf.  Then  swear  John  Allen.  [Who 
*»  sworn.]  Pray  tell  my  lords  and  the  iuiy 
*liat  you  know  concerning  any  horses  about 
tbetime  of  the  breaking  out  of  the  plot. 

Att.  Gen.  We  mean  iu  Somerset- house 
«>ble. 

Alkn.  There  was  sereo  horses  came  in. 

Mr.  Conuert.  Who  brought  them  ? 

Allen.  There  was  six  in  the  first  place;  one 
c^e  in  afterwards  in  the  evening. 

Mr.  Ccmyers.  By  whose  order  were  they 
iKsucrbt  there  ? 

AlUn.  By  Mr.  Lewis's  order. 

Att.  Gea.  How  long  did  they  stay  there  ? 

Allen.  Some  of  them  staid  there  several 
^}^;  three  of  tbem  went  away  the  next  day, 
M I  ihiok. 

Mr.  Ccnyert.  Do  you  remember  about  what 
line  those  horses  were  brought  thither  ? 

Allen.  They  were  brought  there,  I  believe, 
i^t  seven  or  eight  days  before  the  plot  broke 
Out 

Att.  Gen.  My  lord,  we  only  call  these  wit- 
■^•«  to  confirm  the  testimony  of  the  others, 
ust  there  were  such  horses  there  at  thai  time, 
•wl  for  the  present  we  rest  it  here. 

L.C.J.  Then,  gentlemen,  what  say  you  to  it 
wthe  prisoner? 

Sr  B.  Bhimer.  If  your  lordship  please,  we 
^'^tf  eomisel  for  the  pri-soner ;  and  that  which 
*s  are  to  insist  u^n,  is  this,  which  we  submit 
^yoivkndihipt*  judgment:  In  the  first  place, 
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whether  here  be  two  witnesses  against  the  pri* 
fl6ner  to  prove  this  treason,  according  to  the 
statute  of  £dw.  6,which  requires  two  witnesses 
in  High -treason,  and  lawful  ones ;  but  that  in 
the  first  place  we  say,  there  are  not  two  wit- 
nesses at  all,  at  least  not  to  any  overt-act  that  is 
laid  in  this  indictment.  As  to  what  captain 
Porter  says  of  what  passed  between  him  and 
Durance,  the  dialogue  between  th^m  where 
Rook  wood  was  present,  we  are  in  your  lordship's 
direction ;  and  we  doubt  not  but  the  jury  will* 
take  it  into  their  consideration,  how  far  that  af- 
fects the  prisoner ;  that  he  shall  not  be  con- 
cerned in  any  transaction  between  Mr.  Porter 
and  any  other  persons ;  none  of  their  declara- 
tions, none  of  their  treasonable  practices,  can 
be  imputed  to  or  alTect  him  in  any  way  what- 
soever. Now  all  that  captain  Porter  says  of 
Mr.  Rookwood  is,  that  he  was  once  at  the  Globe 
tavern,  and  there  was  a  discourse  about  this 
matter ;  and  then  he  tells  your  lordship  of  a 
dialogue  between  him  and  Durance,  and  an 
account  of  what  passed.between  them  ;  but  he 
does  not  say  any  thing  of  Mr.  Rookwood  being 
any  ways  concerned  in  the  matter,  but  only 
that  he  dropped  this  expression,  it  was  a  des- 
perate adventure,  a  dangerous  enterprise,  and 
he  seemed  against  it ;  but  in  the  end  he  con- 
cluded with  something  in  French,  which  what 
they  are,  and  what  they  mean,  we  must  submit 
to  your  lordship  and  the  jury  ;  he  interprets  it^ 
when  sir  George  Barcley  said  he  must  have  a 
share  in  it,  then  Rookwood  replied,  There  is  an 
end  of  it  But  there  is  not  one  word  of  agree- 
ment sworn  to,  that  Mr.  Rookwood  spoke  to 
shew  hi»  consent.  There  is  but  one  time  more 
that  Mr.  Porter  swears  to,  about  the  prisoner  at 
the  bar,  and  that  is,  at  bis  todgiugs  in  Little- 
Rider-street ;  for  as  to  the  other  consults,  Mr. 
Rookwood  was  not  jiresent  there ;  Iv  seems 
there  was  a  discourse  about  the  affair,  but  that 
Rookwood  said  nothiug,  but  went  away  ;  there 
was  not  so  much  as  tiie  least  intimation  of  an 
agreement  to  any  such  design,  or  approbation 
of  what  was  a<ritated  in  the  company ;  and  we 
insist  upon  it  as  to  this  in  point  of  law,  that  it 
amounts  to  no  more  than  misprision  of  treason 
at  most.  My  lord,  I  will  not  now  contend 
about  notions,  nor  will  I  argue  whether  con- 
sulting and  agreeing  be  evidence  of  an  overt- 
act  ;  1  submit  to  your  lordship's  directions,  not- 
withstanding the  variety  and  difference  of  opi- 
nions that  have  been. 

L.  C.  J.  Sir  Bartholomew  Shower,  I  know 
not  what  variety  of  opinions  you  mean ;  there 
have  been  some  discourses  in  pamphlets,  I 
agree ;  but  it  was  always  taken  and  held  for 
law,  that  consulting  and  agreeing  was  an  oweit- 
act. 

Sir  B.  Shower.  Here  is  no  evideoee  of  a&y 
agreement. 

L.  C.  J.  Pray  let  us  hear  what  you  say  to 
that. 

Sir  B.  Shower.  It  is  not  the  being  present 
where  traitors  do  consult  and  conspire  the 
death  of  the  king,  unless  they  actually  agree ; 
nor  is  it  evidence  sufficient  to  guide  6t  prerail 
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vponajury'sisoiiscience  to  affirm  oponthpir 
<mtbf ,  that  such  a  oDe  is  ffuilty  of  bigh  treason, 
because  such  a  one  was  tnece,  and  said  nothings 
at  all ;  for  the  not  disoo?ering  afterwards,  nor 
aocittiog^,-  is  no  endence  ut  alt  against  Mr. 
Bookwood.  As  to  Mr.  Harris,  he  gives  you 
an  account  of  a  great  deal  that  docs  not  a  fleet 
Mr.  Bookwood,  neither  all  that  passetl  at  St. 
Germains,  nor  in  their  journey  into  England ; 
for  all  that  may  be  true,  and  yet  the  prisoner  no 
way  concerned  in  it.  As  to  what  he  affirms  of 
Ibe  prisoner,- we  shall  submit  it  to  your  consi- 
deration :  what  it  amounts  to,  and  all  that  his 
dejMwidon  comes  up  to,  is,  that  Mr.  Rookwood 
complained  that  be  was  to  obey  implicitly  sir 
George  Barclejr's  orders ;  and  11  urns  gires  an 
account  but  of  one  particular  time  that  Mr. 
Ro<Awood  imdertook,  or  did  agree  to  be  con- 
cerned in  this  matter ;  it  was  but  once,  and 
that  was,  when  he  gave  him  the  note  of  those 
that  were  to  go  to  Turnham- Green,  and  that 
lie  was  to  be  his  aid«-de-camp :  and  as  to  that, 
we  shall  gire  you  an  account  by  witnesses 
whom  we  shall  call,  that  these  two  witnesses 
ought  not  to  be  believed  as  to  what  they  have 
awom,  though  they  do  not  come  up  to  make 
two  witoesses  according  to  law  upon  this 
indictment  What  they  have  said  as  to 
this  man,  is  not  crediUe,  though  they 
may  speak  true  as  to  ethers;  and  uo  doubt 
there  was  a  barbarous  conspiracy  ;  it  appears 
there  was  such,  beyond  all  exception  and  con- 
tradiction ;  and  the  persons  that  have  been 
condemned  as  conspirators  have  acknowledged 
it :  but,  mj  lord,  that  which  is  now  before 
.your  lordship  and  the  jury  is,  to  enquire  whe- 
ther the  prisoner  is  concerned  in  this  affair  at 
all,  and  how  far  ;  and  we  hope  the  jury  will 
be  of  opinion  be  is  not  concerned.  The 
beinousness  of  the  crime,  and  the  aggravations 
of  it,  being  to  be  abhorred  bv  all  mankind,  we 
think  ought  not  to  sway  with  the  jury,  nor  in- 
fluence their  judgments  to  believe  a  witness 
ever  the  sooner  in  accusing  any  other  person  ; 
it  ought  rather  to  have  a  contrary  allav  ;  for 
the  greater  the  crime  b,  and  the  farther  off* 
from  having  any  tolerable  opinion  in  the  world, 
they  ought  to  expect  the  greater  proof;  and 
no  one  is  to  be  presumed  guilty  of  such  an 
act,  without  Tery  sufficient  evidence  of  it ;  and 
the  greater  the  crime,  the  proof  ought  to  be  the 
more  positive  and  undeniable.  It  is  not  their 
being  plainly  positive  that  is  sufficient,  but 
whether  it  is  such  that  is  good  in  law ;  and 
about  that  we  are  sure  your  lordship  will  give 
trae  directions  in  point  of  law :  and  whether 
the  witnesses  be  crediUe  or  no,  must  be  sub- 
mitted and  left  to  the  jury,  after  we  have  called 
some  witnesses,  who  will  give  you  an  account 
of  their  reputation. 

Mr.  Fhipps*  My  lord,  we  humbly  insist 
thm  are  not  two  witoesses,  such  as  the  law 
requires,  to  prove  the  charge  upon  this  indict- 
ment against  the  prisoner :  the  two  overt  acta 
that  touch  Mr.  Rookwood  are,  first,  consulting 
and  agreeing  how  tokill^the  kinff;  the  other 
jSy  the  findiDg  arms  and  bones  for  uiat  purpose. 


But  as  to  this  latter,  the  finding  arms  and 
horses,  there  is  not  one  evidence  that  comes  up 
to  it :  and  as  to  the  former,  the  consultatioDs, 
whether  there  be  sufficient  evidence  that  comes 
up  to  that,  is  very  much  a  question  with  as : 
but  we  say,  witti  submission,  there  are  not 
two  witnesses  in  that  case ;  for  Mr.  Porter  says 
only  what  he  was  told  by  sir  Geprge  Barcley, 
that  sir  George  propost^l  this  matter;  but 
withal  he  tells  you,  that  when  sir  George  Bki- 
cley  proposed  it,  and  Mr.  Bookwood  was  io- 
formed  what  the  design  was,  he  was  so  far 
from  conspiring,  consulting,  or  agreeing  to  do 
it,  that  he  said  it  was  a  barbarous  act,  and  be 
recoiled  at  it.  Then  at  last  says  sir  Geor|re 
Barcley,  *•  You  must  command  a  party.' 

£.  C.  J.  Well,  and  what  said  Rookwood 
then? 

Mr.  P/upps.  Porter  says,  he  then  said,  there 
is  an  end  orit.  N^,  my  lord,  what  evidence 
is  this  of  a  consultation  and  agreement  ?  And 
this  is  all  that  Porter  says.  As  to  what  Mr. 
Harris  says,  we  are  to  consider  whether  tbe 
list  given  to  him  be  an  overt- act ;  and  there 
the  p<niit  in  question  is,  whether  that  list  can 
be  given  in  evidence  against  Mr.  Rookwood, 
upon  this  late  act  of  parliament,  as  an  overt- 
act,  it  not  being  laid  in  the  iodicttneut  ?  Thers 
is  indeed  an  overt-act  of  a  list  laid  in  the  in- 
dictment, as  given  to  Cranburne,  but  none  as 
given  to  Mr.  Kookwood. 

L,  C.  J.  Pray  take  the  evidence  rigbl: 
first,  what  will  you  make  an  overt-act?  What 
do  you  thiuk  when  there  is  a  debate  amoog 
divers  persons  about  killing  the  king  P 

Sir  R'Shoaer,  With  submission,  that  will 
be  no  overt-act,  if  there  be  a  debate  of  such  a 
matter,  though  he  be  present. 

L.  C.  J.  Af  e ;  but  when  there  is  a  consult, 
and  upon  debate  a  resolution  is  formed,  and 
though  he  does  at  first  disUke  it ;  yet  when  he 
is  told  he  must  command  a  part^,  be  says  he 
is  content,  or  there  is  an  end  of  it — What  do 
you  make  of  that  ? 

Sir  E.  Shower.  He  said  he  did  not  (ike  it ; 
it  was  a  barbarous,  desperate  design. 

L.  C.  J.  It  is  true;  but  when  air  Geom 
Barcley  said  he  should  command  a  party,  ue 
acquiesced,  and  said  there  was  an  end  of  it. 
There  wais  a  discourse  about  cutting  off*  the 
king,  and  that  was  agreed  upon  in  Uie  com- 
pany at  that  time ;  ^and  though  at  first  he  did 
not  like  it,  yet  he  might  afterwards  agree  to  it. 

Sir  B.  Shower.  My  lord,  that  is  it  which  we 
deny ;  we  say  there  is  no  proof  of  bis  agree- 
ment to  it. 

£.  C.  J.  Captain  Porter  says,  be  did  declare 
that  he  said  be  looked  upon  it  as  a  dei^rats 
design,  and  was  averse  from  being  engaged  in 
it,  but  afterwards  did  agree  to  it:  whether  is 
not  that  such  an  overt-act  as  is  laid  in  the  in- 
dictment? 

Sir  B.  Shower,  My  lord,  we  must  beg  leave 
for  tbe  prisoner  in  a  case  of  this  nature,  that  it 
may  be  recollected  what  the  evidence  did  say. 
Mr.  Porter  did  not  take  upon  him  to  affirm  that 
Mr.  Rookwood  consented  to  it,  but  only  nudj 
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*  There  was  an  end  of  it.*  Now  we  must  lea?e 
that  to  the  jury,  what  they  can  make  of  such 
a  iloubtTnl  expression. 

L.  C.  J.    Uall  Mr.  Porter  in  again. 

Mr.  Conytru  Mv  lord,  the  first  meeting 
Mr.  Porter  speaks  of,  where  the  prisoner,  Mr. 
Rookwood,  was,  is  at  the  Glol)e  tsTern,  where 
tfaa  discoorse  was ;  the  next  meeting  that  he 
speaks  of  was  on  the  Friday  night  before  the 
first  SAturday  when  the  business  was  to  be 
dmie ;  and  afterwards  be  met  at  Porter's  lodg- 
ings, ott  Sniurday  morning,  in  Rider-street. 

(Tbca  Capt.  Porter  came  in  again.) 

£.  C.  /.  Hark  ye,  Mr.  Porter,  the  first  time 
that  this  matter  was  proposed,  when  Mr.  Rook- 
wood was  present,  jou  say  was  at  the  Globe 
tarem  ? — iPorter.  Yes,  my  lord,  it  was. 

L.  C.  J.  And  you  say  He  disliked  it,  and  did 
not  care  to  be  concerned  in  it? 

Porter,   Yes,  my  lord,  he  did  so. 

X.  C.  /.    Well,  what  said  sir  Geo.  Barcley  ? 

Porter.  Sir  George  Barcley  said,  he  ought 
to  obey  bis  orders,  for  he  had  such  a  com- 
misnoQ  for  such  a  thing,  and  he  drew  out  a 
scheme  how  it  was  to  be  done ;  and  when  sir 
George  Barcley  told  Mr.  Rookwood  he  should 
cfMninand  his  party,  he  replied  in  French, 
<  There's  an  end  of  it.' 

L,  C.  J.  This  was  at  the  Globe  tarem,  was 
h  not? — Porter.  Yes,  my  lord,  it  was. 

Att,  Gen.  Pray  then,  cant.  Porter,  let  me 
ask  you  another  question :  Was  he  afterwards 
whh  yon  at  any  other  meeting,  and  when  and 
where? 

Porter,  He  was  with  me  upon  Saturday  the 
15tb,  at  my  lodging  in  Little  Rider- street, 
where  was  sir  Georfge  Barcley  and  others. 

Att,  Gen.  What  discourse  happened  then, 
Ipiay? 

Porter.  They  did  there  discourse  the  whole 
matter,  and  sir  George  Barcley  was  not  for  go- 
ing at  that  time,  because  there  was  so  many 
people  that  went  with  the  king,  that  there  would 
not  he  a  good  opportunity  to  effect  the  design : 
bat  I  fold  him  they  would  go  off  after  the  hunt- 
ing was  orer,  and  so  it  was  agreed  upon  to  go 
on  with  the  undertaking. 

Att,  Gen.  Pray,  at  that  time  did  Mr.  Rook- 
wood pretend  to  dislike  the  aflair,  or  refuse  to 
be  any  way  at  all  concerned  in  it  ? 

Porter.  No,  my  lord,  I  cannot  remember 
that  be  spoke  one  word. 

JL  C.J.   Was  Mr.  Rookwood  there? 

Porter,  Yes,  thera  was  Mr.  Rookwood,  sir 
George  Barcley,  and  Mr.  Durance. 

Ait.  Gen.  And  bad  vou  discourse  at  that 
time  about  this  business  r 

Porter,  Yes,  my  lord  ;  there  was  that  ob- 
jection made  of  so  many  people  going"  with  the 
kiiu^,  and  f  made  that  answer  that  I  tell  you. 

Ju  C.  J.  Why,  then,  suppose  at  the  Globe 
tavera  such  ao  expression  bad  not  dropt  from 
the  prisoner,  but  a  man  is  present  at  two  con- 
sohs  that  are  held  aboot  the  death  of  the  king, 
but  says  nothing  either  at  the  first  or  second, 
vbat  wmikl  yoa  make  of  that  case  f 


Sir.  B.  Shomer.  My  lord,  I  confess  .this  is  a 
case  of  a  very  barbarous  nature,  of  which  I 
hope  my  client  will  acquit  himself:  but  I  think 
we  have  the  authority  of  parliament  on  our 
side,  that  this  does  not  amount  to  a  proof  of 
treason.  It  seems  they  lay  a  stress  upon  thiiL 
that  Mr.  Rookwood  came  to  captain  Portei^ 
lodgings  on  the  Satui^ay  morning  the  15tli : 
but  then  take  the  case  as  it  is ;  for  aught  that 
does  appear  upon  the  proof,  he  knows  not  upon 
what  account  the  meeting  b,  beforehand.  I 
think  that  is  the  case  of  my  lord  Russel,  upon 
which  the  reyersal  of  his  attainder  went,  tliat 
the  evidence  came  short,  and  that  it  was  but 
misprision ;  for  the  eyidenoe  was,  that  he  was 
present  at  the  supposed  declaration's  reading, 
bat  said  nothing  at  all  to  it. 

£.  C.  J.  But  I  speak  of  two  meetingB ;  there 
was  but  one. 

Sir  B.  Shower.  My  tord,  I  do  not  know  whe- 
ther there  were  two  meetings  or  one  then :  bat 
this  is  the  ground  we  ^o  upon,  there  ought  to 
be  two  witnesses :  and  if  there  be  two  meetinga 
upon  such  a  design,  the  second  may  be  as  ac« 
cidental,  and  it  does  not  appear  to  be  a  designed 
meeting;  and  there  was  no  appointment  of 
Mr.  R^kwood  to  be  there,  nor  any  negocia- 
tiun  by  way  of  message  or  otherwise,  to  that 
purpose.  Is  this,  my  lord,  an  oyeit-act?  Sap- 
pose  |i  man  be  present  at  a  consult  about  trea- 
sonable practices,  and  he  uses  words  that  ara 
indifferent,  it  is  true,  in  the  case  of  a  wager  it 
amounts  to  an  assent,  but  it  hardly  will  come 
to  that  when  people  meet  by  aoddenty  or  fer 
they  do  not  know  what. 

L.  C.  J.  How  is  this  by  accident? 

Sir  B.  Shower,  It  does.not  appear  that  it  wii 
by  design  or  appointment. 

L,  C.  J.  They  were  acquaintance. 

Sir  B.  Shower.  He  had  no  aoquamtanoe  wida 
him  but  in  sir  George  Barcley 's  company. 

L.  C.  J.  But,  besides,  there  was  an  express 
consent  at  the  Globe  tavern,  when  Rookwood 
said,  'There  is  an  end  of  it.' 

Sir  JB.  Shower.  That  is  as  moch  as  to  say, 
I  will  not*  do  it,  I  will  not  go  with  you— »- 

Sol.  Gen.  Sir  George  Barcley  was  the  per- 
son whom  they  were  to  obey ;  and  Harris  tells 
vou  be  told  the(p  what  they  were  to  do,  and  m 
horses  were  first  placed,  and  three  of  them 
afterwards  removed. 

Sir  B.  Shower.  That  will  not  affect  him  what 
sir  George  Barcley  said,  any  more  than  Lewis's 
appointing  of  the  horses. 

L.  C.  J.  Then  here  is  another  thing,  Why 
did  he  give  a  list  to  Mr.  Harris  ?  The  list  that 
was  given  liad  Mr.  Rookwood's  name  at  top, 
as  he  was  to  command  the  party,  and  there  waa 
Harris's  name  and  Hare's  name  as  of  his 
party ;  that  is,  their  feigned  names :  Mr.  Rook- 
wood's  feigned  name  was  Roberts,  that  was  at 
top,  and  ttiey  were  to  go  to  Tdmham-Gcaen, 
and  Rookwood  told  Harris  he  should  be  his 
aid-de-camp. 

Sir  JB.  Shower.  My  lord,  for  that  I  thiiik  we 
have  a  point  of  law,  that  we  apprehend  will 
turn  off  att  that  aividaooa^  and  sore  we  naj 
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take  that  exception  now.  The  words  of  the 
act  are,  Tliat  no  evideoce  shall  be  gr't^eu  of  any 
orert-act  that  is  not  expressly  laid  in  the  in- 
dictment. Now  cannot  t  shew  upon  this  in- 
dictment, that  there  is  an  oirert-act  in  such  a 
positive  direct  manner  as  they  now  urge  about 
this  list?  Will  not  that  satisfy  your  lordship's 
judgment  to  set  aside  all  this  evidence?  To 
make  the  indictment  good  for  treason,  there 
ought  to  be  a  compassing  of  the  death  of  the 
king  laid,  and  an  overt-act  laid  declaring  that 
compassing ;  but  no  evidence  is  to  be  given  of 
any  overt -act  that  is  not  laid  in  the  indictment. 

X.  C.  J,  You  are  not  to  take  exceptions  to 
the  indictment  now,  but  only  to  the  evidence. 

Sir  B,  Shower.  I  have  this  one  exception 
more ;  there  is  never  a  *■  Quodque,*  nor  a  ^  J  u- 
ratores  uiterius  preesentant.' 

L.  C.  J.  There  does  not  need  ;•  but  that  is  a 
&alt,  if  any,  in  the  indictment,  and  is  not  to  be 
stirred  now. 

Sir  B.  Shower.  If  there  be  not  a  presentment 
by  the  jury,  then  there  is  no  overt  act  alleged : 
and  if  there  be  no  overt-act  alleged,  or  no  such 
overt- act,  then  we  are  within  the  words  of  the 
act,  That  no  evidence  shall  be  given  of  any 
such  overt- act  but  what  is  allefj^ed ;  and  it  is, 
if  not  expressly  allei;i;ed,  as  if  it  were  not  al- 
lied at  all.  "Now  here  it  is  very  loose,  *  ike. 
'  iidem  Christdphorus  Knightley,'  and  so  it 
goes  OD  with  tlie  rest,  did  so  and  so.  There  is 
a  presentment  at  first,  that  they  did  compass 
and  imagine  the  death  of  the  kmg ;  and  then 
tbeindiament  comes  farther,  and  says,  that 
forty  men  should  do  this  business,  and  of  those 
forty  these  four  should  be  some ;  and  then  the 
*  iidem'  boughthorses  and  arms,  and  so  it  must 
go  to  the  last  antecedent,  and  then  there  is  no 
express  alleging  of  any  overt- act;  and  then  it 
is  as  if  no  overt-act  at  all  was  alleged. 

L.  C.  J.  Tkis  exception  is  not  to  the  evi- 
dence, but  to  the  indictment:  it  begins  *  Jura- 
'  torv  preseutant  quod;'  Does  not  that  relate 
to  all? 

Sir  B.  Shower.  No,  my  lord ;  and  I  can  tell 
Tou  a  reason  why  not :  if  it  be  not  so  well  al- 
M^;ed  as  it  shoald  be,  it  is  an  indictment  as 
if  It  were  never  alleged  at  all  ;/and  so  within 
the  words  of  the  act  of  parliament  this  is  not 
an  overt>act  alleged,  and  tbei^fbre  they  cannot 
give  evidence  upon  it. 

Sol.  Qen.  Truly,  my  lord,  I  cannot  imagine 
what  they  are  doing,  they  are  moving  in  arrest 
of  judgment  before  a  verdict  given :  they  say 
the  overt-act  is  not  expressly  laid ;  Is  that  an 
•xception  to  the  evidence,  or  to  the  indict- 
nent? 

Sir  B.  Shower.  If  my  lor|l  will  please  to  give 
us  the  liberty,  we  wouui  shew  there  can  be  no 
verdict  given  upon  this  indictment. 

L,  C.  J.  Certainly  this  is  an  irre^lar  pro- 
pasding ;  tbis  is  not  a  time  of  exception  to  the 
jadgment. 

Mr.  Phipps.  Then,  my  lord,  we  are  ia  your 
lodgmtnt,  as  to  the  pioof  that  has  been  given : 
if  a  man  be  preseot  at  a  macting  of  sevenu  ner- 
mm%  and  tfiertis  a  trauMmaUa  ddNtetbwit 
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killing  the  king,  and  this  man  is  only  present, 
but  neither  assents,  nor  makes  the  proposal 
how  it  shall  be  done,  whether  the  bare  being 
silent,  and  saying  nothing,  is  such  an  overt' act 
as  shall  convict  a  man  of  ti^ason  ? 

L.  C.  J.  I  tell  you,  consenting  to  a  traitor* 
OHs  design  is  an  overt- act  of  high  treason,  if 
that  consent  be  made  to  appear  by  good  proof. 
Now  the  question  is*,  What  is  a  o^ood  proof  and 
evidence  oi'  this  consent  ?  A  man  is  two  or  three 
times  at  a  treasonable  consult  for  killing  the 
king,  and  though  perhaps  at  the  first  he  did 
not,  yet  at  the  second  he  did  know  that  the 
meeting  was  for  such  a  design,  (suppose  for 
the  purpose  there  was  but  two  meetings)  and 
at  the  second  it  is  determined  to  go  on  with  tbe 
design;  Is  not  that  an  overt-act,  though  it 
cannut  be  proved  that  the  pHsonersaid  any 
thing? 

Mr.  Phiyps.  If  the  first  meeting  is  not  a  con- 
sent or  an  overt-act,  neither  will  a  se<  ond  or  a 
third  be,  if  there  was  no  more  done  than  at  the 
first,  but  they  are  like  so  many  cyphers  wilb- 
out  a  figure. 

L.  C.  J.  The  first  meeting  possibly  might  be 
accidental,  he  might  not  know  what  it  was  for, 
though  that  will  go  a  great  way  if  he  docs  not 
dissent  or  discover ;  but  when  he  meets  again 
with  the  same  company,  knowing  what  they 
had  in  design ;  does  not  that  prove  a  consent  ? 
That  was  the  case  of  sir  £verard  Digby  in  the 
Powder  Plot. 

Mr.  Phipps.  But  where  it  may  be  uncertain, 
my  lord,  whether  it  were  with  a  good  design, 
or  a  bad  design,  that  he  met  with  that  company, 
it  ought  to  be  taken  most  favourably  for  the 
priso'ner :  This  man  might  be  present  in  order 
to  a  discovery. 

Z*C.J.  But  besides,  that  is  not  this  case ; 
you  are  mooting  upon  points  that  are  not  in  the 
case.  When  Blr.  Harris  came  to  Mr.  Rook- 
wood,  and  finding  them  in  some  disorder,  and 
being  inquisitive  what  was  the  occasion,  he 
was  sent  to  Counter ;  and  when  he  discovered 
what  thev  were  to  go  about,  be  aflerwards 
meeting  Mr.  Rookwood,  says  to  him.  Are  we 
sent  over  to  murder  the  prince  of  Orange  ?  says 
Rookwood,  if  I  had  known  of  this  design  before 
I  came  from  France,.!  would  have  b^^ged  tbe 
king's,  that  is  king  James's  pardon^  and  desirs4 
to  bave  been  excused.  Hei^y  he  expresses 
bis  knowledge  of  tbe  design,  and  what  he  was 
to  do ;  and  wough  be  disluced,  yet  would  obey 
orders. 

Mr.  Phipjft.  There  is  no  doubt,  my  lord,  but 
be  knew  of  it;  but  whether  your  lordship  will 
construe  bis  sUenoe  as  a  consent,  in  treason,  is 
the  question. 

JL  C.  J.  A  man  is  at  frequent  consults  itbout 
killing  the  king,  and  does  not  reveal  it,  it  is  a 
great  evidence  of  bis  consent. 

Mr.  Phipps.  But  it  is  not  proved  that  he  ^d 
actually  consent  to  itd 

Sol.  Cen.  My  lord,  we  must  submit  it  to 
your  lordship,  whether  this  is  not  totally  im- 
proper and  ^regular  at  this  time  ?  The^  are 
irguing  how  tiur.the  evidence  is  to  be  beke? ed, 
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More  the  time  proper  foe  each  an  argaineat 

Au.  Gen,  If  tbey  will  call  their  witnesses, 
kt  tfaeni ;  or  if  tbev  sajr  they  have  none,  then 
tbpv  may  make  tbt'ir  observations  upon  the 
ff  ideoce ;  but  else  we  d^re  we  may  be  kept 
to  the  UEual  meCbod  of  proceed ings. 

Mr.  Pkipps,  IVith  submission,  we  thought  it 
k  to  koow  tbe  opinion  of  the  court  firkt,  if  there 
be  two  witnesses  against  the  prisoner ;  for  if 
llKre  be  not  two  witnesses,  as  the  law  re- 
fiiits,  we  need  not  tronbie  the  court  with  our 
eridenoe. 

Sir  B,  Shoaeer,  Then,  my  lord,  we  mnstde- 
sre  that  the  record  may  we  read  of  captain 
Hoftfr's  con?iction  of  manslaughter ;  a  man 
ibathas  been  {j^uilty  of  doing  such  an  8Ct,fe]o- 
lioosly,  raaliciousfy  and  voluntarily,  as  that  is, 
nre  is  ant  a  competent  witness. 

C/.  ifAr,  It  has  been  read  already. 

An.  Gen.  I  thought  we  had  been  orer  that 
oljiectMo  before. 

^  B,  Shoaer.  We  think  it  is  proper  for  us 
f»  Bwre  it  DOW  again ;  ibr  though  it  is  no  ob- 
JKtioa  to  his  being  a  legal  witness,  yet  we 
^e  it  win  influence  his  repufatitm  as  to  his 
cndit;  for  be  that  has  been  guilty  of  killing  a 
Btt  in  such  a  manner  as  t^  indictment  lays 
it,  will  find  but' little  credit,  we  hope,  with  a 
jvy  sf  coantrrtnen.  Bnt  since  it  has  been 
nal,  and  your  lonUbip  and  the  jury  have  taken 
i^iMice  of  it,  we  will  caH  some  other  witnesses 
<s  to  Hr.  Porter's  repntation  and  behaviour, 
v«  thiak  they  will  prove  things  as  bad  as  an 
^<ler.  1  shall  not  open  them  to  your  lord- 
^  but  beg  leave  to  call  our  witnesses,  who 
*iilaoqasint  you  what  they  have  tObtay. 

An.  Gen,  €ertainly,  my  lord,  you  will  not 
^  fit  to  let  them  do  so.  I  desire  they  would 
■t  uher  in  any  thing  of  evidence  witliout  ac- 

ning  the  court  what  they  call  them  for : 
.  -JSt  were  the  way  to  let  them  in  to  call 
vitsews  te  thinga  that  are  not  proper. 

^  C,  J.  Nay,  without  doubt  it  is  not  re^lar 
^prodnee  any  eviilence,  vnthout  opening  it. 

^t.  Gen.  ]^or  if  it  be  fe^  any  crime  that  a 
■u  may  be  nreseoied  for,  and  there  is  no  con- 
^00 ;  1  think  that  ought  not  to  be  given  in 
c^^iiknce  to  take  away  a  witness's  credit :  If  it 
^oalj  Is  his  general  repntation  and  behaviour, 
>>  &rthey  may  go,  and  we  cannot  oppose  it. 
"^MKrore  I  denre  dr  Bartholomew  Shower 
»ifl  0^  to  the  court  of  what  nature  his  evi- 
'oKeia. 

Srfi.$Aower.  Well,  1  wiH  tell  yon  then 
"^bitlcaUtheinto. 

^  X-  C.  /.  Yoa  must  tell  w  what  you  call 
tkeaito. 

^  ?.  Shower.  Why  then,  my  lord,  if  rob- 
••f  npoo  the  highway,  if  clipping,  if  convcrs- 
i^  vith  clippers,  if  fornication,  if  buggery,  if 
»J  of  these  itreralaritieB,  will  take  oflf  the 
f^  of  a  man,  1  have  instructions  in  my 
'K  of  evideaoe  of  crimes  of  this  nature,  and 
1^^  purnoae  agamst  Mr.  Porter ;  and  we 
r^  iA^  few, -a  pfisoner  standing  for  his 
^«« h at libetty te girean aocoOBt  of  the  ac- 
VOUXIII. 
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tions  and  behaviour  of  the  witnesses  against 
him.  I  know  the  objection  that  Mr.  Attorney 
makes,  a  witness  does  not  come  prepared  to 
vindicate  and  give  an  account  of  every  actioii 
of  bis  life,  and  it  is  not  commonly  allowed  tO 
give  evidence  of  particular  actions ;  but  if  those 
actions  be  repeated,  and  a'  man  lives  in  tho 
practice  of  them,  and  this  practice  is  continued 
tor  several  years,  and  this  be  made  out  by  evi- 
dence ;  we  hope  no  jury  that  have  any  coii- 
science,  will  upon  their  oaths  give  any  credit 
to  the  evidence  of  a  person  against  whom  such 
a  testimony  is  given. 

Mr.  Pkipps.  We  are  speaking  only,  my 
lord,  to  the  credit  of  Mr.  Porter ;  and  if  wo 
can  shew  by  evidence  that  he  is  so  ill  a  man  a^ 
to  be  guilty  of  those  crimes  that  we  havo 
opened,  according  to  the  instructions  in  our 
brief,  we  hope  the  jury  will  not  think  him  fit 
to  be  a  good  evidence  against  us  in  this  matter* 

L.  C.  J.  What  say  you  to  this,  Mr.'  At- 
torney f 

Att.  Gen,  My  lord,  they  themselves  knovr. 
that  this  sort  ot  evidence  never  was  admitted 
in  any  case,  nor  can  be,  for  it  must  tend  to  tho 
overthrow  of  all  justice  and  legal  proceedings; 
for  instead  of  trying  the  prisoner  at  the  mir, 
they  would  try  Mr.  iPorter.  It  has  been  al- 
ways denied  where  it  comes  to  a  particular 
crime  that  a  man  may  be  prosecuted  for ;  and 
this  it  seems  is  not  one  cnroe  or  two,  but  so' 
many  aud  so  long  continned,  as  they  say,  and 
so  often  practbed,  that  here  are  the  whole  ac- 
tions of  a  man's  life  to  be  ript  up,  which  they 
can  never  shew  any  preceuent  when  it  wa# 
permitted,  because  a  man  has  no  opportunity 
to  defend  himself.  Any  man  in  the  world  may 
by  this  means  be  wounded  in  his  reputation, 
and  crimes  laid  to  his  charge  that  he  never 
thought  of,  and  he  can  hare  no  opportunity  of 
giving  an  answer  to  it,  because  he  never  ima- 
gined there  would  be  any  such  objection  :  II 
is  killing  a  man  in  his  good  name  by  a  side- 
wound,  against  which  he  has  no  protection  of 
defence.  My  lord,  this  must  tend  to  the  pre* 
venting  all  manner  of  justice  ;  it  is  against  all 
common  sense  or  reason,  and  it  never  was  of- 
fered at  by  any  lawyer  before,  as  I  belieye,  at 
leastwise  never  so  openly;  and  therefore  I 
wonder  that  these  gentlemen  should  do  it,  who 
acknowledge,  at  least  one  of  them  did,  that  a« 
often  as  it  has  been  now  offered  it  has  been 
over-ruled  ;  and  I  know  not  for  what  end  it  ig 
offered^  but  to  make  a  noise  in  the  court: 
They  know  that  it  is  irregular  as  much  as  any 
thing  that  could  be  offered. 

SoL  Gen.  Indeed,  my  lord,  if  the  prisoneif 
at  the  bar  had  offered  this  matter,  it  had  beea 
excusable ;  but  that  gentlemen  of  the  long; 
robe,  and  who  are  so  well  acquainted  with  th^ 
practice  of  the  courts  of  law,  should  pretend  to 
do  such  a  thing,'  is  unaccountable.  Thero 
was  somewhat  like  this  that  was  offered  ai 
Manchester,  but  that  was  by  the  prisoner,  ta 
prove  that  one  Lunt  who  was  a  witness  had 
two  wives,  and  they  brought  a  copy  of  a^ 
indictmeot  upon  which  ttaero  waa  ito  pfxOM  j|' 
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ffter  that  they  epdeavoored  to  pvof e  him 
(guilty  of  several  robberies ;  but  all  that  sort  of 
fyidence  was  refused.  I  only  give  them  this 
yistanoe  to  shew,  that  where  the  prisoner  has 

f:empted  it,  it  has  been  always  rejected  ;  and 
am  sure  they  cannot  shew  me  that  ever  it 
was  allowed,  even  to  the^  prisoner  himself,  to 

S've  any  thing  of  this  k^hd  in  evidence ;  and 
^  is  1  must  say,  they  can  never  shew  me  any 
one  particular  instance,  wh^n  counsel  ever  en- 
deavoured to  do  i^  before  this  time. 

Sir  B,  Shower.  My  lord,  I  mentH>ned  the 
particular  crimes,  the  faults  which  t  had  in 
mj  instructions  to  object  against  the  credit  of 
the  testimony  of  capt.  Porter,  in  answer  io  Mr. 
Attorney's  aesire,  that  1  would  open  the  par- 
ticulars qf  the  evidence,  that  I  would  call  my 
l^itnesses  to  'the  truth  of  it ;  I  was  loth  to  re- 
peat the^  words,  t  think  the  things  themselves 
so  abominable  ;  but  we  conceive,  with  submis- 
sion, we  may  be  admitted  in  this  case  to  offer 
what  we  have  offered.  Suppose  a  man  be  a 
common,  lewd, .disorderly  felrow,  oue  that  fre- 
quently swears  to  falshood  for  his  life:  We 
(now  it  is  a  common  rule  in  point  of  evidence, 
that  against  a  witness  you  shall  only  give  an 
account  of  his  character  at  large,  of  his  gene- 
ral conversation ;  but  that  general  conversa- 
^on  arises  from  particular  actions,  and  if  the 
witnesses  give  you  an  account  of  such  dis- 
orderly actions  repeated,  we  hope  that  will  go 
lo  bis  discredit,  which  is  that  we  now  ai*e  la- 
bouring for,  and  submit  it  to  your  lordship's 
opinion  whether  we  may  not  do  it. 

£.  C.  J.  I/ook  ye,  you  may  brinff  witnesses 
io  give  an  account  of  the  general  tenour  of 
his  conversation,  but  you  do  not  think  sure 
that  we  will  try  now  at  tliis  time,  whether 
he  be  guilty  of  robbery  or  buggery.* 

Sir  B.  Shower,  My  lord,  we  will  give  you 
%o  account  that  he  used  to  have  a  private  lodg- 
ing, and  come  in  with  his  horse  tired,  and 
fljcveral  other  such  things,  as  that  he  used  to  go 
out  in  disguises,  and  the  like. 

Mr.  Fhippi.  My  lord,  I  cannot  imagine 
why  a  man  that  has  been  guilty  of  any  such 
crimes,  and  is  not  taken,  should  be  of  greater 
credit  than  a  man  that  has  been  taken  and 
yunished. 

L,  C.  J.  What  is  that  you  say,  Mr.  Phipps  ? 

Mr.  PMppM.  My  lordC  I  say  it  is  the  crime 
0iat  renders  a  man  i&famous,  and  I  do  not 
l^ow  why  a  okan  thai  has  had  the  good  for- 
tune not  to,  be  taken  and  punished  for  great 
Crimea  by  him  committed,  should  be  in  a  better 
condition  as  to  the  credit  of  his  testimony,  than 
fMietbatis  taken  and  undergoes  the  punish- 
ipentofthelaw. 

&U,  Gen.  Mr.  fDharnock  urged  that  as  far 
ta]t^.ould  90,  but  we  are  obliged,  it  seems,  to 
bear  things  that  have  been  over- ruled  over 
tnd  over;  but  I  desire  to  know  of  them, 
whether  they  can  shew  he  has  been  guilty  of 
a  greater  crime  than  he  has  confest  himself 
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guilty  of  in  court,  I  mean  of  tha  i^taiHled  as-, 
sassination. 

Mr.  Phippt,  No,  wo  agree  we  cannot ;  but 
pray  let  ua  prove  him  guilty  of  as  many 
crimes  as  we  can. 

Sol.  Gen,  But,  my  lord,  1  hope  yon  will 
keep  them  to  the  general  question  of  the  com- 
mon ordinary  tenour  of  his  cbuversation. 

t<ir  B,  Shower,  Call  Mr.  Oidfieki,  Mr. 
Nicholas,  Mr.  Milfocd,  Black  Will. 

[Mr.  Milford  appeared. 

Cryer^  Lay.  your  hand  on  the  book.  The 
evidence  that  you  shall  give  on  behalf  of  the 
prisoner  at  the  oar  shall  be  the  troth,  the  whole 
U'uth,  and  nothing  but  the  troth.  So  help 
you  God. 

Sir  B.  Shower,  Pray  will  you  give  my  lord 
and  the  jury  nn  account  wneUier  you  know 
captain  farter,  and  how  long  you  have  known 
him? 

Milford,  I  have  known  him  abovt  (bur 
years. 

Sir  B.  Shower,  What  Kpntation  is  he  of? 

Milford,  I  never  knew  any  hurt  by  hina  in 
my  life. 

Sir  B.  Shower,  Pray  what  ia  your,  name  ? 

Milford,  Frederick  Milford. 

Sir  B,  Shower.  But  the  name  in  my  hrieCLio 
John  Milford,  that  is  my  man. 

L.  C.  J,  But  you  see  thi^  man  knows  him. 

Sir  B.  Shower.  Call  Mr.  OldfieM. 

[Which  was  done,  and  he  appeared  accord  • 
inglv.] 

Mr.  Phipps.  Do  yoa  know  captain  Porter  f 

OW>W.  Yes,Ido. 

Mr.  Phippt,  How  long  havo  you  knowm 
him  ? 

Oldfield.'  I  believe  about  twenty  years. 

Mr.  Phipps,  Pray  will  you  ffive  n^y  lord 
and  the  jury  an  account  of  his  lite  andconroc* 
sation. 

Oldfield.  I  can  say  nothingi  he  was  always 
civil  in  my  compi^y,  but  ha  was  lewd  ia  hia 
discourse. 

Sir  B.  Shower,  What  do  yon  BMsn  by  hma^ 
lewd  in  his  discourse? 

Oldfield.  Why,  he  would  bo.  talkiog  aery 
extravagantly. 

Mr.  Phipps,  What  do  yon  mean  in  talldag  ? 
Was  it  of  wnat  he  had  done  himself.  Sir  f 

OU^UU  No  otherwise  than  that  he  bad] 
whored,  and  Uiose  kind  of  things. 

Sir  B.  Shower.  What  ctiwr  things  hssidi^ 
whoring? 

Oldfield.  I  know  no  other  part  of  it. 

Sir  JB.  Shower,  Where  is  Edward  Bonchay  t 
(He  did  not  appear.) 

Mr.  Phipps.  Call  William  O'Bryaiu  (B^ 
did  not  appear!) 

Sk.  B.  Shower.  Whexels  Mr.  P^^  and  Hr^ 
{lardiman? 


*  See  Peake's  taw  of  Evidence,  chap. 
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(NoneXif  them  appeared.) 

Cryer.  There  is  not  a  aiaa  of  ttiam  bara^ 
Sir.  ^  - 

Sir  B,  Shower.  Mr.  Wdbbtr»  Da  yaa  1 
where  they  aiE^  for  the  coavi  siara  te:  (' 
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Mr.  WMer.  liwlead  I  do  not,  they  wer« 
lUBimoiKd  to  be  here. 

Kr  RSktmftr.  Where  i«  Bhick  WiU? 

Cryer.  Bkck  WilL  (He  ftpfiwcd,  and  was 
a  Moor.) 

L.C.J.  Aakhimif hobeaCfanitian. 

Crytr.  I  have  aaked  him,  and  heaaja  he  ia 
a  Chriatiao. 

(Then  he  was  sworn.) 

L,  C.  /.  Well,  what  do  you  ask  him  ? 

Eookmeod,  Will,  Pray  gire  an  acooont  of 
your  master,  and  of  his  hfb  and  conversation. 

Mr.  Pkifpi,  Yoo  are  sworn  to  tdl  the  troth, 
sweet- heart. 

WUL  I  served  him  almost  eight  yean,  and 
he  has  been  n  very  good  master  to  me,  my 
krd. 

Sir  B.  Skowtr.  What  do  yon  know  him  to 
he  gnilty  of?— IFt//L  Nothing  at  all. 

Sv  B.  Shower.  1  helieve  Uie^  have  pot  in 
these  nsan  to  oonfirm  his  reputation. 

L,  C.  /.  Indeed,  I  thmk  the  king's  eonnsel 
'  1  hare  called  these  witnesses,  if  there  had 


8lrB.  Shower,  We  snhmit  it  to  your  diree* 
tisB,  how  fisr  this  evidence  wiH  affifict  him ; 
tere  iaoetyngaakl,  as  we  apprehend,  that  will 
amoont  to  traaasta ;  if  the  prisoner  has  a  mind 
t»  say  any  thing  himsrif,  we  hope  yonr  lord- 
ship will  pleaM  to  hear  him. 

X.  C.  J.  Aye,  if  ho  will,  let  him. 

Raehmood.  My  knd,  Mr.  Porter  does  not 
my,  that  I  eonoented  to  eommandaparty. 

I.  C.  /•  Is  that  aH  yon  hav6 to  sayf  Then, 
OsMlcflion,  will  yon  sum  np  ? 

Mr.  Csmors.  fly  lord,  we  are  agreed  ;  we 
lohmit  to  the  eonrt  on  hoth  sides. 

L,  C  /.  Then,  gentlemen  of  the  jury,  the 
•rissocrntthe  bar,  Mr.  RodLWood,  is  indicted 
isr  high-treaaon,  in  compassing,  ima^pning, 
md  imeodiog  the  death  and  destruction  of  the 
Uag,  by  a  moat  baibnnms  and  wicked  assa$« 
*  '  I ;  yon  havebad  an  account  of  this  de- 
that  have  been  pro- 


td  ;  the  oat  m  captain  Porter,  the  other  is 
Mr.  Hait^K  vHto  s^rear  they  were  both  ooa- 
eeraed  as  acxom  m  it. 

CspiaiB  Potter  teltoyon,  aboot  the  latter  end 
«r  Janoary,  dnho  beginning  of  February  last 
■r  Qeors^  Bardey  came  over  into  Enj^land 
(mnFnoce;  and  there  was  a  former  cksign 
t» Border  th^  king;  and  after  several  meet- 
isfi  and  conftKacos  among  the  conspirators, 
mij  camo  to  «  resolotion  that  he  should  be  as- 
SHnaated ;  but  which  way  to  efiect  it,  ad- 
nitled  of  n  dispnto  among  them  ;  for  the  king 
Si  yon  hav^  neard,  going  frequently,  about 
SBoe  a  week,  a  hunting  on  the  other  side  the 
«iler  near  Riehmond,  the  design  was  first  to 
mnqate  htm  at  RiibhmoDd  Park,  or  tbere- 
ib<M,aa  he  returned  from  huntiog,  and  pre- 
mtioo  was  made  sMcordingly  ;  but  that  not 
Mag  so  My  ngiaed  upon,  the  convenienoy  of 
^  place  held  sill  aome  debate ;  fbr  some  were 
if  opinioof  Hial  it  was  better  to  make  the  at- 
teptsoMiMt  ikbwnter^thMioatfaoollMr; 
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therefore,  na  Mr.  Porter  telhi  yon,  to  deter- 
mine that  difficulty,  there  were  several  men 
sent,  whereof  he  was  one  $  Knightley  anotlier, 
and  Kings  third,  to  view  the  ground  on  both 
sides  the  water,  and  to  make  their  report :  the 
ground  being  viewed,  and  the  report  made  to 
some  of  their  acGomfdices,  who  to  receive  it 
met  at  the  Nag's- Head  in  Covent-Gardco, 
which  was  about  the  tenth  or  twelflh  of  Fe- 
bruary last ;  it  was  then  agreed  that  tlie  king 
and  hia  guards  should  bo  attacked  on  this  side  / 
the  water,  about  Tnrnham-Green. 

Mr.  Porter  has  told  you, .  that  at  several 
meetings  for  the  ckrrying  on  this  design,  the 
prisoner  Mr.  Rookwood  was  present,  more  par- 
ticularly atthe  Globe  Tavern  in  Hatlon-garden, 
where  vrera  also  sir  George  Bareley,  Mr. 
Cbamock,  sir  William  Parky ns,  himself,  and 
others,  and  there  they  did  enter  into  a  oonanlt 
how  they  might  assassinafe  the  king ;  and  it 
being  proposed,  Mr.  Rookwood  did  not  like  it, 
as  Mr.  Pontr  says,  but  said  it  wss  a  desperate 
attempt ;  and  thereujpon  sir  George  Bareley 
pulled  out  a  scheme  that  he  had,  and  shewed  it 
at  that  time  to  Mr.  Rookwood,  and  said,  you 
are  sent  over  from  France,  and  are  to  obey  my 
orders,  and  you  are  to  command  a  pitrty ;  aiA 
then  Mr.  Rookwood  made  an  anawer  in  French, 
<  There's  an  end  of  it,'  which,  as  ho  says,  im* 
porta  a  consent. 

Then  at  another  time,  whfeh  wns  the  Sa- 
turday morning  the  15tli  of  Febraary,  they 
met  at  captain  Potter's  lodging,  and  there  was 
a  discourse  about  going  on  to  pnt  the  deaiga  m 
«tecotion;  and  one  Dnrant,  one  of  the  men 
that  was  to  wateh  the  king  and  the  guards 
going  out  at  Kensington,  came  ia,  and  tin 
question  was,  whether  they  shonld  go  that  day 
upon  the  design  T  They  had  diseonrse  about 
it,  and  Mr.  Rookwood  the  prisoner  was  there 
present,  and  there  did  not  appear  any  dissent 
in  him  to  the  prosecution  of  the  design,  hot  it 
seems  it  was  readily  agreed  among  them,  to 
pursue  it  according  to  the  former  detormina* 
tion.    " 

Then  the  nest  witness  that  is  prod«Kied  ia 
Mr.  Harris,  who  ^ves  yoa  a  large  aooonnt  of 
the  beginning  ot  his  knowledge,  and  of  bin 
being  concerrcd  in  this  matter ;  he  tells  you 
he  was  in  Prance,  and  at  the  court  of  St.  Oer- 
matns,  where  the  late  king  then  was,  and.  that 
he  spoke  with  him,  and  where  was  also  co- 
lonel Parker ;  and  king  James  took  notkse  of  , 
him  and  of  his  faithful  service,  and  told  him, 
he  always  designed  him  a  kindness,  and  then 
had  opportunity  of  doing  it,  and  said  he  woidd 
send  bim  over  into  Engbnd,  where  he  shonki 
be  subsisted,  and  directed  bim  to  obey  the 
orders  of  sir  George  Bareley  $  and  there  being 
one  Hare  by.  Who  was  to  come  over  with  him, 
king  James  gave  them  both  names  of  disgnisa 
which  they  were  to  go  by  in  BnglMd,  and,  U 
it  8eems,iothen  that  came  over  did  also  assom*  ; 
for  Mr.  Rookwood  went  by  the  name  of  Ro- 
berts, Harrit  Was  to  go  by  the  name  of  JeA* 
kms,  and  Hara  by  the  name  of  Gomoy ;  they 
ware  dimted  It  opp^  thoMslHatoivOeMta 
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Baroley,  and  had  directions  bow  they  shoidd 
flod  bim,  which  were  to  fi^into  Cofeat-garden, 
in  the  eveniog,  upon  a  MoodaT  or  a  Thursday 
And  if  thej  saw  a  p^rBon  that  had  a  while 
liandkerohief  hanging  out  of  his  pocket,  they 
were  to  take  notice  of  him  to  he  sir  Georgs 
Barcley,  and  they  had  ten  lewis  d'ores  a -piece 
for  their  journeys  to  carry  them  off;  and  you 
have  heard  from  whom  they  had  them ;  and 
they  were  told,  that  if  at  Calais  tliey  were  kept 
longer  than  they  expected,  whereby  their  mo- 
ney was  spent,  care  was  taken  that  thev  should 
be  supplied  from  the  governor  of  Calais,  the 

S resilient  there ;  and  it  seems  Mr.  Harris  and 
Ir.  Hare  went  together  to  Calais,  and  lay  a 
considembte  time  for  want  of  a  wind,  whereby 
.their  money  fell  short  of  defraying  their  ex- 
peuces  ;  but  the^  were  afterwards  supplied  by 
ihe  governor  ot  ( 'alais,  according  as  was  pro- 
aiised.aASt.  Germains. 

Gentlemen,  he  tells  you,  that  after  they  came 
into  iilngland,  the  first  «time  they  went  to  seek 
sir  George  Barcley,  was  upon  the  Monday 
night,  but  they  did  not  find  him  at  that  time  ; 
Jbut  aftei-wards  thry  met  with  him,  and  Mr. 
Harris  had  subsistence' money  from  him,  ac- 
4ior(Ung  to  king  James's  promise,  which  was  at 
the  rale  of  5x.  a- day,  when  he  had  no  horse, 
and  afterwards  when  he  bail  a  horse,  at  6s. 
a-day ;  this  is  the  accouut  he  gives  you  how 
he  came  over,  and  of  his  journey  and  meeting 
with  sir  George  Barcley. 

And  now  he  comes  to  speak  particularly  con- 
cerning the  prisoner  at  the  bar,  Mr.  Rook  wood  : 
He  tells  you,  that  on  Saturday  morning  the 
15th  of  Februar^f ,  the  first  day  when  this  assas- 
amatioo  was  designed  to  be  committed,  he  went 
40  the  lodging  of  one  Burk,  where  Mi*.  Rook- 
wood  wa»,  with  others,  and  he  found  them  all 
in  a  great  disorder ;  and  thereupon  he  asked 
them,  what  was  the  matter,  and  what  they  were 
soiDg  to  do  ?  And  Rookwood  bid  him  go  to  oi|e 
Coonier,  and  he  should  know  of  him  what  was 
the  matter :  accordingljr  he  went  to  his  lodg- 
ioif,  and  Counter  told  him  and  those  wlie.were 
with  him,  that  they  must  vet  ready  to  go  to 
Tumham-Green  $  and  at  the  same  time  and 
place  he  met  with  sir  George  Barcley,  and  after 
some  discourse  of  attackmg  the  coach,  sir 
George  Barcley  at  the  first  said,  they  were  his 
janisaries ;  and  aiVerwards  going  out,  he  came 
in  again  and  said,  they  were  men  of  honour,  and 
that  they  were  to  go  abroad  to  attack  the  prince 
of  Orange, 

The  next  day,  or  a  little. time  after,  Mr. 

Harris  met  with  Mr.  Rookwood,  and  enters 

mio  discourse  with  him  to  this  effect :  IV hat ! 

are  we  sent  over  to   murder  the  nrince  of 

.  Orange? .  It  is  a  strange  sort  of  employment : 

.  (for  it  seems  they  were  not  informed  in  France 

what  they  were  to  do  here,  but  they  were  to 

not  themselves  under  the  conduct  of  sir  George 

.  Barcley,  and  obe^  his  orders  )    Mr.  Rookwood 

.  Mid,  he  was  afrud  the  thing  was  so,  and  that 

.they  weredrawnin  ;  but  said,  If  he  had  known 

*  of  the  design  belbre-hand,  he  wouM,  not  have 

raiMt.^^hiit  \m»  begged  the  kiag*§  pardon. 
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Which  shews  not  only  his  koonrledge  of  tb« 
design,  but  bis  being  engaged  in  the  proseco- 
tion  of  it.  ^ 

And  than*  Gently  men*  you.are  told  further, 
That  upon  the  going  ont  upon  Saturday  the  92d, 
which  vras  the  second  time  it  was  to  have  beeo 
put  in  execution,'' there  was  a  list  of  men  that 
Mr.  Rookwood  gave  to  Mr.  Harris  of  severtl 
names  that  he  has  mentioned  to  vou ;  he  says, 
Mr.  Rookwood's  name  was  at  the  top,  as  ODe 
that  was  to  command  the  party^  and  the  naaie 
he  went  by  was  Roberts ;  and  there  was  Harris's 
counterfeit  name,  which  was  Jenkins;  and 
Hare's  counterfeit  name,  which  wu  Gsioey ; 
and  they  were  to  make  ready  to  go  to  Turn- 
ham-Green.  He  told  him,  there  was  a  list, 
and  that  he  and  Harris  was  to  be  of  his  party, 
that  be  was  to  attack  the  prince  of  Orange,  aod 
that  Mr.  Harris  shouM  be  bis  aid  decamp. 

Gentlemen,  I  forgot  to  tell  you.  That  between 
the  first  l^turday  and  the  second,  Mr.  Harris, 
Mr.  Rookwood,  and  Mr.  Lowick,  walking  in 
Red-Lyon-Ftelds,  and  there  in  discourse 
among  themselves,  Mr.  Harris  and  Mr.  Rook- 
wood did  express  tliemselves  to  be  much  oon^ 
cemed  that  they  were  to  be  empk>)'ed  upon 
such  a  design  as  this  was,  which  they  owoed 
to  be  very  barbarous ;  but  Mr.  Rookwood  and 
Lowick  said.  They  were  under  oommaod,  aod 
must  obey  orders,  though  Mr.  Rookwood  did  , 
not  like  the  design  they  were,  engaged  in. 

Gentlemen,  they  have  told  you  of  horses  that 
were  placed  at  somerset- house  in  a  stable 
there,  under  the  care  of  Mr.  Lewis,  my  lord 
Feversham's  gentleman  of  the  horse,  about  six 
or  seven  horses,  and  those  six  hwves  that  weie 
there  at  that  time  were  afterwarda  taken  awa  j ; 
but  that  is  only  a  ctrcunnstance. 

So  that.  Gentlemen,  this  is  now  the  sumajid 
substance  of  this  evidence  that  has  been  given 
you,  as  far  as  it  relates  to  the  prisoner :  bis 
counsel  in  his  deienoe  have  insisted  upon  se- 
Teial  tl^injgs ;  in  the  first  place,  though  it  wss 
last  mentioned  in  time,  yet  it  ought  to  have  the 
first  consideration  ;  the  counsel  lor  the  prisoner 
have  endeavoured  to  take  off  the  crisdit  of  Mr. 
Porter,  and  have  opened  indeed  very  great 
crimes  that  be  should  be  guiltv  of,  which  mnst 
render  him  a  person  not  to  be  believed,  but 
they  have  not  proved  any  thing ;  no  witness 
that  they  have  called  against  Mr.  Porter  says 
the  least  against  him  to  invalidate  his  lestinKwy , 
or  l!b  induce  you  to  disbeUeve  what  he  has  said. 

Then  they  say  in  point  of  law.  There  is  oo 
overt-act  proved  of  any  design  against  the 
king's  life  that  affects  Mr.  Rookwood ;  now 
that  matter  you  are  to  consider  of,  whether  or 
no  it  does  appear  by  the  testimony  of  two  wit- 
nesses, that  Mr.  Rookwood  was  ooncenied  b 
this  design  of  assassinating  the  king :  captain 
Porter  is  positive  that  he  was  at  the  consult  at 
the  Globe-tavern,  where  it  was  proposed,  de- 
baled,  aod  resolved  upon ;  but  Mr.  Kookwood 
says,  he  did  dislike  it ;  so  says  captain  Fortor, 
he  did  not  approve  of  it  at  the  first  upon  his 
being  acquainted  with  it;  bat  being  sent  over 
>  obey  the  onbnof  sir  Geoig«  Bardey,  ai)d»i( 
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Gcoife  Baidey  prodacin^  a  scbeme  ready 
drawD,  irhaneia  be  was  to  oommaDd  the  party, 
teitio^  bin,  tbat  he  most  obey  orders.  You 
bear  what  be  aaid«  aod  the  answer  ^e  returned 
k  Fraocb,  Tberr  is  an  end  of  it ;  whether  tbat 
does  ooianMHiiit  to  a  consent  and  agreement  to 
be  engaged  in  tbb  design,  is  left  to  your  oonsi- 
dcnitioo ;  for  if  it  do,  it  is  plainly  an  o?ert-act. 

Then,  Gentlemen,  you  bear  further,  that 
Harris  was  told  by  Mr.  Rookwood,  that  he 
ihould  be  of  bis  party,  and  be  his  aid  du  camp, 
aad  go  to  Tiimham-6reen  to  attack  the  prince 
of  Orange,  and  be  had  a  list  of  men  given  him  by 
Rookwood,  and  was  directed  to  get  the  rest 
ready. 

^Mkmood.  That  was  Qot  in  the  indictment. 

LCJ.  Button  were  at  that  meeting,  which 
ii  laid  IB  the  indictment. 

hiokwoodL  My  lord,  tbat  list  is  not  in  the  in- 
dicloient ;  the  list  in  the  indictment  refers  to 
Mr.  Craobume. 

I.  C.  J.  No,  bnt  that  is  an  evidence  of  your 
Wing  in  the  design ;  I  hope  that  list  of  men 
vill  be  some  evid«ice  of  the  consent  and  agree- 
nesi  thai  Mr.  Rookwood  was  to  'command  a 

Sir  B.  SAosrer.  With  tubmission,  my  lord, 
the  words  of  the  act  seem  otherwise,  and  that 
B»overtpact  should  be  given  in  evidence,^bat  is 
aot  expressly  alledged. 

I.  C.  J.  But  cannot  there  be  one  act,  that 
■av  be  proof  of  another  act  which  is  aliedged  ? 

Sir  B.  Skamer.  Then  there  is  no  advantage  of 
tUfi  bw ;  for,  my  lord,  the  end  of  the  act  was, 
Hat  ibey  sbouM  know  the  particular  crimes 
Ibat  they  were  to  answer  to. 

L  C.  /.  Tbat  couki  nerer  be  the  end  of  the 
hv,  that  all  partMular  facts  that  are  but  evi- 
4nce  of  the  facU  alledged  should  be  set  forth  in 
Ibe  iadictment ;  it  was  sufficient  before  the  act, 
to  alledge  any  overt  act;  and  any  other  overt* 
•ct,  thoogh  Dot  alledged,  and  bad  no  rdation  to 
tbeorvft-aet  tbat  was  alledged,  yet  if  it  were 
to  the  same  sort  of  treason,  might  be  given  in 
ctidence. 

Sir  h.  Shamer.  The  law  says.  Ye  shall  not 
give  e? idenc^  of  any  overt-act  that  is  not  ex* 
prefsly  mentkmed. 

LCJ,  It  is  not  urged  as  an  overt-act, 
bat  as  eridenee  of  an  overt-act  that  is  alledged ; 
feriastance,  the  overt-act  alledged  is,  that  they 
did  meet  and  consult,  shall  not  they  give  in 
evidence  what  was  said  and  done  at  those  meet- 
iDSs>thongb  not  alledged  ?  8ir  George  Barcler 
pradoccd  a  scbeme  at  the  Globe-ta?em,  diah 
not  the  producing  of  tbat  scbeme  be  ^ven  in 
evidence?  If  ii  may.  why  nut  the  giving  the 
lirttoHarria?  ^ 

Mr.  Pkippi,  My  lord,  it  is  plain  it  was 
Mr.  Attorney's  opinion,  it  could  not  be  given 
in  endence,  unless  it  was  alledged  in  the  in< 


•Ktiaent;  because  he  has  particularly  al- 
ledged the  list  m  Cranbume's  case,  in  this 
-        •         It. 

1  know  not  what  those  gentle- 
irt  of  practice;  certainly 
many  in^gularitics  corn- 


very  in 
SUQen. 


y  mnB  by  this  sort  of  practice ;  ceirtaiDly 
*»e  Mftr  were  to  m 


mitted  in  any  trial  as  in  this,  and  now  particu- 
larly to  break  in  upon  the  court  in  the  midst  of 
the  charge. 

L.  C.  J.  Nay,  nay,  if  there  be  any  mistake, 
let  us  hear  them,  tbat  it  may  be  rectified. 

L/  C.  /.  ¥V>f 6y.  1  think  we  should  receive 
tbero,  to  try  if  they  can  make  it  out.  But  the 
objection  I  do  not  very  well  umlerstand  yet ; 
for,  as  I  take  the  matter  to  stand,  it  is  aileilged 
in  the  indictment,  that  tbey  had  prefiared  men 
and  arms,  and  horses,  for  the  execution  of  this 
design.  Now  is  it  not  reas»onable,  or  can 
there  be  any  thing  nK>re  proper,  than  to  ffive 
in  evidence,  and  prove  that  the  prisoner  had, 
and  delivered  to  some  of  the  coDiplices,  a  list  of 
those  men  that  were  to  do  it  ?  Why,  it  proves 
the  very  thiog  alledged ;  but  let  us  see  whe- 
ther it  be  so. 

Sir  B,  Shower,  My  lord,  there  is  no  such 
thing  alledged. 

L.  C.  J.  That  ia  strange !  pray  see  if  it  bo 
in  the  indictment. 

Clerk  of  Arr,     (Reads.)     <  Conveniebant, 

*  propo!«uerunt,   traclaverunt,   coo&iilfaverunt, 

<  consenserunt,  et  agreaverunt,  ad  ijisiim  Da- 

<  minum  Regem  nunc  ex  Insidiis  et  Dolo  per- 

*  cutieudum,  ^n^/iVe  *  to  assassinate,' inteitici- 

*  endom,  et  murdrapdum ;  et  ad  execrabileroy 

*  horrendam,  et  detestabilem  AssasstuationempV 
'  Anglice   *  Assassination,'    et   interfectionem 

*  illam  citius  exe^iuendum   et  perpetrandum, 

*  postea  scilicet  eisdem  Die  et  Anno,   ac  di- 

<  versis  aliis  Diebns  et  Vicibus,  apud  Parochi- 

<  am  preedictam  in  Comitatu  prsedicto,  prodl- 

*  torie  tractaverunt,  proposnerunt,  et  consulta- 

*  verunt  de  Viis,  Modis  et  Mediis,  ac  Tempore 
'  et  Loco,  ubi,  quando,  qualiter  et  quoroodo 

*  dictum  Ooniinum  R^m  sic  ex  Insidiis  ia- 
*cilius  interficerent ;  et  consenserunt,  agrea- 

*  verunt    et    assenserunt,    quod    quadraginta 

*  Homines  equestres  aut  eo  ciroiter,  quorum 
« iidem   Christophorus   Knightley,    Robertufi 

*  Lowick,    Ambrosius  Rookwood  et  Carolua 

*  Crauburne  forent  qiiatuor,  et  quilibet  borum 
'  proditorie  super  se  suscepit  esse  unum,  cum 

*  Borobardis,    Sclopis  et    Sclopetis,  /  Pulvere 

<  bombardico  et  Globulis  plumbeis  oneratis,  et 
'  cum  Gladiis,  £nsibu8  et  aliis  Armis  armati 
<insidiati  forent,  et  essent  in  Subsessu,  An* 

*  glice  *in  ambush,'  adundem  DominumRe- 
«  ^em  in  Rheda  sua,  Anglice  *  his  coach,'  ex- 
'  istentem,    quando   foris    iret  iiivadendum ; 

*  qnod^ue  quidam  et  competens  Nnmerns  do 

*  Hommibus  illis  sic  armatis  in  Satellites,  An^ 

<  gUce  *  the  guards,'  ipsius  Domini  Regis  eum 
« tunc  attendeqtes  et  secum  existentes  aggressi 

*  forent,  et  eos  expugnarent  et  devincerent, 
'  dnm  alii  eorundem  Hominum  sic  armatorum 

*  ipsom  Dominum  Regem  percuterent,  inter* 

<  ficerent,  occiderentet  murdrarent' 

Mr.  Confers.  And,  my  ford,  there  Ss  evi- 
dence of  some  of  these  forty  men,  whoso 
names  were  given  in  a  list  by  Rookwood  to 
Harris? 

Mr.  Phipps.  But  now,  m  Cranbnmo's  part, 
the  JiBtifl  cspmely  alleged  as  an  ovart-  act. 
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£.  C.  J.  Never  talk  of  Cranbarne,  we  have 
not  him  before  us  now ;  but  what  do  you  say 
to  this  of  the  list  given  by  Rookwood  to  Harris  ? 

Sir  B.  Shower.  My  Lord,  we  say  this  is 
not  evidence  of  an  overt-act,  according  to  this 
met  of  parliament ;  which  says,  no  evidence 
•ball  be  given  of  any  overt-act,  that  is  not  ex- 
pressly alledged  in  the  indictment  $  now  the  in- 
didment  says,  they  did  ajpree  that  forty  horse- 
men armed,  of  which  then>ur  named  were  to  be 
four,  and  every  one  undertook  to  be  one,  who 
•hould  lie  in  wait  to  set  upon  the  king  in  his 
coach,  and  a  competent  numoer  should  set  upon 
the  guards ;  and  then  it  says,  in  order  to  fulfil 
this,  they  did  prepare  horses  and  arms,  and  one 
of  them  by  the  consent  of  ail  the  rest  did  carry 
forward  and  backward  a  list,  that  is.  Gran- 
burne ;  and  that  particular  list  is  a  particular 
overt-act  alledged  in  the  indictment;-  which 
makes  it  plain,  they  thought  it  necessary  to  be 
particularly  alledged  by  this  act  of  parlia- 
ment, or4ney  could  not  give  any  evidence  of  it ; 
now  the  list  that  evidence  is  given  of,  is  sup- 
posed to  be  delivered  by  the  prisoner  to  Harris. 
Now  first  we  say,  it  is  not  evidence  that  forty 
should  do  it,  fur  they  may  do  it  without  a  list; 
and  next,  it  is  not  evidence  of  the  list  that  they 
bave  mentioned,  for  that  is  alledged  to  be  car- 
ried about  by  Cranburne  ;  and  as  the  prisoner 
himself  has  observed,  this  list  given  to  Harris 
is  not  in  the  indictment,  and  therefore  no  evi- 
dence can  be  given  of  it. 

Mr.  Confers.  It  is  an  evidence  of  that  overt- 
act  which  is  expressly  alledged  in  the  indict- 
ment, that  they  mei  together  to  consult  how 
to  effect  this  treason. 

Mr.  Cowper,  Mv  lord,  we  are  in  a  very 
strange  case  here,  if  we  be  not  very  proper  in 
this  part  of  our  evidence ;  the  overt-act  laid  is. 
That  the  prisoner  met  together  with  others  to 
insult  how  to  assassinate  the  king,  and  there 
the  prisoner  among  the  rest  did  a&^ree  it  should 
be  Gone  so  and  so.  It  is  admitted  the  prisoner 
Was  there ;  but,  say  they,  if  you  only  prove 
that  he  sate  by  while  there  was  a  general  dis- 
burse of  such  a  matter,  but  do  not  prove  that 
lie  said  or  did  any  thing  expressing  his  assent, 
that  will  not  amount  to  a  proof  of  the  overt-act 
laid  ;  and  yet,  if  we  go  about  to  prove  further, 
any  act  done  that  manifests  his  assent,  then  they 
say  you  go  too  far,  and  prove  an  overt-act  tliat 
is  not  mentioned  in  the  indictment.    Thus  they 

frant,  the  agreement  is  a  sufficient  overt- act, 
ut  object,  that  being  present  barely  is  not  a 
sufficient  proof  of  his  agreemebt ;  then  when 
we  go  to  make  proof  of  any  thing  that  is  a  suffi- 
cient proof  of  bis  a^euient,  thev  tell  us  it  is 
4ftot  proper  upon  this  act  of  parliament,  be- 
cause not  laid  in  the  indictment,  though  his 
Agreement  be  laid  in  the  indictment:  And  so 
they  would  amuse  us,  rather  than  make  any 
•olid  objection  to  our  evidence.  This  doctrine 
k  certainly  very  odd,  my  lord,  and  we  doubt 
not  will  have  little  weight  with  the  court  or 
the  jury. 

,  Alt.  Oen.  According  to  this  doctrine,  all  Ibe 
cviOcBGe  moft  be  put  in  the  indict^entb 


Trid  of  Ambrose  Rookwood.  \9S0 

L.  C.  J.  They  ask  yon,  what  Aiis  giving 
this  list  does  prove. 

Att.  Gen.  Hb  agreeing  at  that  meeting  to 
the  conspinicy,  and  Uie  execution  of  it,  by  giv- 
ing  that  list  of  the  names  of  them  that  were  to 
be  of  his  party,  and  his  own  name  as  com- 
mander of  that  party,  this  he  gives  to  one  that 
was  to  be  of  the  party,  and  particnlariy  was  to 
be  his  aid  du  camp,  in  order  to  get  them  ready 
for  the  execution ;  is  not  this  a  A  evidence  of 
the  agreement,  which  is  the  overt>act?  No 
roan  in  the  world  can  be  eonvieted  of  treason, 
if  this  doctrine  be  true. 

Soi.  Gen.  My  lord,  they  have  not  expressed 
something  in  the  indictment  that  has  been  read, 
which  will  make  it  plain  that  this  is  the  roost 
proper  evidence  of  the  overt-act  laid  in  the  in- 
dictment. The  indictment  says,  they  agreed 
there  should  be  forty  meu  or  thereabouts  arm- 
ed, of  which  a  certain  number  should  make  an 
assault  upon  the  king's  coach,  while  another 
part  should  set  upon  the  guards:  Now  the 
proofwe  make  is,  that  Mr.  Rookwood  the  pri- 
soner was  to  command  a  party  that  was  Id  set 
upon  the  guards  $  and  in  order  to  it,  he  gives 
a  list  of  his  men  to  Harris,  who  was  to  be  bis 
aid  du  camp,  and  bids  him  get  those  men 
ready ;  and  this  was  upon  the  day  that  this 
matt*  was  to  be  acted :  So  that  it  proves  very 
plainly  that  overt-act  that  we  suggest  in  the 
mdictment,  that  a  certain  number  of  those  men 
were  to  assauK  the  king's  person,  and  another 
the  guards.  And  therefore  they  needed  not  to 
bare  interrupted  your  brdship;  4br  this  lilt 
that  Harris  speaks  of  is  a  very  good  proof  of 
the  overt-act  that  is  laid  in  the  indictment 

L.  C.  /.  Then,  gentlemen,  as  to  this  matter 
which  they  have  objected,  that  this  list  given 
on  the  day  of  the  intended  assassinatiott,  ought 
not  to  be  allowed  as  evidence  to  prove  the  trea- 
son, because  it  is  not  specially  laid  in  the  io- 
dictment,  but  is  by  the  late  act  of  pariiaroeiit 
excluded  from  being  proved  to  convict  the  pri- 
soner :  Now  thott^  the  act  doth  exclude  the 
giving  in  evidence  of  any  overt-act  that  is  not 
lahi  in  the  indictment,  yet  it  doth  not  exdode 
such  evidence  as  is  proper  and  fit  |o  prove  that 
overt-  act  that  is  laid  in  the  indictment.  There- 
fore the  question  is,  Whether  this  giving  of  the 
list  does  not  prove  some  overt-act  that  is  al- 
ledged in  the  indictment  f  There  is  in  the  in- 
dictment an  agreement  laid  to  kill  the  ki6g; 
and  if  that  be  proved,  that  is  an  overt-act  of  this 
treason.  Now  when  the  consent  and  agree- 
ment of  Mr.  Rookwood  to  that  design  is  prored, 
surely  the  proof  of  his  giving  a  list  of  men,  is 
a  further  proof  that  be  did  agree  to  it,  and  then 
it  is  very  proper  to  be  given  in  evidence;  Iknr 
if  by  the  new  statute  ^o  one  act  can  be  given 
in  evidence  to  prove  another,  then  most  not 
only  the  overt-act,  but  also  the  evidence  of  that 
act  be  expressed  in  the  indictment. 

Gentlemen,  You  have  heard  the  witnesses 
what  they  say  concerning  this  matter.  In  the 
first  place,  if  you  do  believe  that  there  was  such 
consults  and  meetings,  where  this  intended  as* 
satsination  of  the  king  was  debated  and  tmAff^ 
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ed  ii|MMi,  and  that  Blr.  Rookwood  was  preseot 
aod  did  agree  to  it,  that  is  an  overt-act :  And 
i^n,  if  you  are  satisfied  that  there  was  an 
Igreement  to  prepare  and  provide  a  number  of 
meo  to  set  upon  the  king  and  his  guards,  in 
(be  manner  yon  have  beard,  and  be  was  con- 
eerned  io  making  this  provision,  and  was  to 
iMve  a  post,  and  command  a  party  in  that  at- 
tack, that  b  a  further  proof  of  that  consent  and 
agieenient  that  is  laid  in  the  indictment. 

GeaUemen,  I  most  leave  it  to  you,  upon  the 
cridence  that  you  have  heard.  If  you  are 
aiisfied,  upon  the  testimony  of  these  two  wit- 
oesMS  that  have  been  produced,  that  Mr. 
Ibokwood  is  guilty  of  this  treason  of  which  he 
ii  indicted,  in  oompassipg  and  imagining  the 
doth  of  the  king,  then  you  will  find  him 
gulty:  If  yoa  are  not  satisfied  thai  he  is 
goiity,  you  will  acquit  him. 

CL  of  Ar.  Cryer,  swear  an  officer  to  keep 
Ibe  jory.    (Which  was  done.) 

L  C.  J.  Now,  if  you  have  any  thing  to 
Dore  00  behalf  of  your  other  chents,  pray 
doit 

Sir  B.  Skamer*  Yes,  we  have  an  exception, 
bst  never  a  one  of  false  spelling. 

X»  C.  X  If  80  be  it  be  any  such  matter  as 
T«a  can  move  in  arrest  of  jud^ent,  it  had 
lot  be  reserved  till  after  the  verdict 

Sir  jB.  Shamer,  Our  exceptions  will  serve,  if 
be,  for   Mr.  Rookwood  in  arrest  of 


jsdfmeot,  aud  they  will  serve  for  the  others 
•bM  to  prevent  the  trouble  of  the  trial,  if  we 
hut  your  lordsbip's  opinion  that  they  arc  good 


(Then  the  Jury  withdrew  to  consider  of  their 
▼erdict,  and  after  a  quarter  of  an  hour's  stay- 
ing^ sot  returned,  ahd  gave  in  their  verdict.) 

CL  rfAr,  Gentlemen  of  the  jury,  answer 
to  vonr  names.     Samuel  Powell.  • 
I  Mr.  Fimtir.  Here.    (And  so  of  the  rest.) 


Ctyer,  Voqsavez. 

Cf,  of  At,  Gentlemen,  are  yon  all  agreed  of 
your  verdict? 

Jury,  Yes.  i 

CL  ofAr.  Who  shall  say  for  you  P 

Jury,  Our  foreman.   .  ^ 

CL  &f  Ar.  Ambrose  Rookwood,  bold  npihy 
hand,  (which  he  did).  Look  upon  the  prisoner  s 
Uow  say  you  ?  Is  he  gCiilty  of  the  high  trea- 
son whereof  he  stands  indicted,  or  Not  Guilty  ? 

Foreman,  Guilty. 

CL  ofAr.  What  goods  or  chattels,  lands  or 
tenements,  had  he  at  the  time  of  the  treason 
committed  f 

Foreman,  None,  to  our  knowledge^ 

CL  of  Ar,  Then  hearken  to  your  Terdid  ae 
the  court  has  recorded  it  You  say  that  Am- 
brose Rookwood  is  guilty  of  the  high  treason 
whereof  he  stands  indicted,  but  that  he  bad  n» 
goods  or  chattels,  lands  or  tenements,  at  the 
time  of  the  high  treason  committed,  or  at  any 
time  since  to  your  knowledge,  and  so  yon  say 
all? — Jury,  Yes. 

Mr.  PewelL  We  deare  we  may  be  dia« 
charged* 

L.  C.  J.  We  cannot  do  that,  till  we  see 
whether  there  be  enough  upon  the  other  pan- 
ne!:  We  will  give  you  as  much  ease  as  we 
can:  We  shall  not,  I  suppose,  try  the  other  till 
the  afternoon,  therefore  you  may  take  your 
ease  for  the  present ;  but  you  must  be  about 
the  court  when  the  otber  trisls  oome  on. 

(While  the  Jury  was  withdrawn,  the  oomt 
offered  to  the  counsel  fi>r  the  prisoners,  thai 
they  might  move  whit  exceptions  they  bad 
befbre  the  Jury  was  sworn  as  to  any  of  the 
other ;  which  accordingly  they  did ;  iNit  that 
relating  to  the  case  of  BIr.  Charles  Cranbume, 
in  whose  presence,  baing  then  at  the  bar,  the 
objections  were  made,  toat  part  is  left  to  bj0 
Trial.) 


987.  The  Trial  of  Chaeles  CranburnEi  for  High  Treason :  At  the 
Sessions  of  Oyer  and  Terminer  for  the  County  of  Middlesex^ 
sitting  in  the  Court  of  King's-Bench  at  Westminster; 
8  William  III.  a.  d.  I696* 
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AfiSR  the  trial  of  Ambrose  Rookwood  was 
M,  wbiki  the  jury  were  withdrawn  to  oon- 
nilfr  of  tfasir  rerdict,  the  court  proceeded  thus : 

L  C.  X  (Sir  John  Holt.)  Mr.  Attorney, 
v^  will  yon  have  tried  nen  ? 

Ml  Qen.  (Sir  Tho.  Trevor  )   Cranbume, 

tfyowMsbmpleasM. 

C/.  €fAr.  Then,  keeper  of  Newgate,  aet 
UharicsCraobunie  to  the  bar. 


*  SeeSalfc.  6Sd.    Holt,  686.    East's  Pleas 
« the  GiowBi  c  S|  a.  46»  49,  d3. 


X.  C.  J,  You,  gentlemen,  that  are  of  cotmsel 
for  the  prisoner,  if  you  have  anjr  thing  to^ove 
for  your  client,  you  may  more  it ;  but  first^let 
the  prisoner  be  here. 

(Then  Charles  Cranburne  waa  brought  to  the 
bar  in  irons.) 

should  take 

^  are  at  the 

their  ease  wfaen 


L  C.  J,  Look  yeo,  keeper,  too 
off  the  prisoners  irons*  when  mey 
bar,  for  they  should  stand  at  tbeii 


they 
they  are  tried, 


*    See  in  this  Colleetieii,  ?el.  5,  p.  9f9. 
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Keeptr,  My  lord,  we  bare  no  instruments 
bere  to  do  it  just  now. 

CL  ifAr.  You  may  send  to  tbe  Gate-boose, 
and  borrow  instrn  meats. 

Just.  PowelL  It  should  be  done»  indeed ; 
thev  ou^t  to  plead  at  ease.- 

X.  C.  J.  Well,  goon,  sir  Bartholomew 
Shower. 

Ait,  Gen,  My  lord,  before  sir  Bartholomew 
Shower  enter  upou  his  exceptions,  unless  those 
exceptions  of  bis  are  some  of  the  particulars 
mentioned  in  this  act,  he  must  not  ao  it  now, 
after  plea  pleaded,  before  the  trial ;  but  he 
must  do  it  in  arrest  of  judgment. 

L.  C.  J.  Treby.  It  is  true,  regularly ;  but 
1st  him  use  his  own  judgment. 

X.  C.J,  It  is  very  true ;  the  course  has  not 
f^een  to  allow  them  to  move  to  quash  an  indict- 
ment for  treason,  or  felony ;  but  it  may  be  done. 

Alt,  Gen,  Sore,  it  must  be  only  for  such 
thin^  as  they  cannot  take  advantage  of  in  ar- 
rest in  iudsinent  afler  the  verdict. 

L,,  C.  J.  It  has  not  been  tbe  course,  but  it 
may  be  done. 

Att.  Gen.  Not  where  there  is  an  issue  join- 
ed, and  a  jury  returned  to  try  tbat  issue ;  I  be- 
lieve that  never  was  done,  nor  attempted. 

L.  C.  J.  Trebtf.  If  there  were  any  prejudice 
to  tbe  king  by  it,  it  were  not  fit  for  us  to  alter 
tbe  course ;  but  let  us  hear  what  bis  exceptions 
are.  • 

Sir  B.  Shower.  I  have  scTeral  exceptions ; 
five  at  least;  one  of  them  is  within  tbe  very 
words  of  tbe  act,  that  is,  improper  Latin ;  I  am 
sure  some  of  it  is  so. 

X.  C,  J.   Well,  let's  bear  what  tbat  is. 

Sir  B,  Shower.    It  says,    •  anno  regni  dicti 

*  doroini  regis  nunc  septimo,'  and  Lewis  is  tbe 
last  king  mentioned  before ;  aiid  so  bere  is  no 
year  of  tbe  king  of  England  mentioned.  It  is 
a  certain  role,  tbat  relatives  must  refer  to  tbe 
last  antecedent ;  and  tbat  rule  holds  always, 
unless  there  be  words  thaA  accompany  tbe  re- 
lative, wbicb  undeniably  shew  to  what  it 
refers. 

X.  C.  /.  Aye ;  but  do  we  call  tbe  Frencb 
king  <  dominus  rex  V 

L.  C.  J.  Trehy,  He  would  have  been  so,  if 
he  bad  sbcceeded  in  bis  invasion,  and  this  as- 
sassination. 

Sir  B,  Shower.  In  ovsry  indictment,  if  there 
be  occasion  to  mention  a  former  king,  it  is  al- 
ways nuper  rex.  and  such  a  one,  naroinff  the 
name  of  the  king,  where  the  present  kmg*s 
Dame  does  intervene,  to  prevent  confusion; 
and  so  in  civil  actions  it  is  the  same ;  and  so  it 
sbonld  have  been  here. 

X.  C.  J.  Ay ,  but  I  tell  you,  it  is  <  dominus 
<  rex  nunc,*  which  is  our  kmg. 

Mr.  Phipjn.  It  is  not  said  '  Angliee.' 

X.  C.  J.  But  wherever  it  is  *  tlominos  rex,' 
we  understand  it  of  the  king  of  Engand,  and 
nobody  else.    Reail  the  indictment 

CL  if  Ar,  *  Necnon  eundem  Dominum  Re- 

*  gem  ad  Mortem  et  finalem  Destructionem 
^ponereet  adducere,  ao  subditos  sues  ftdeles, 
« tt  Liberos  Homiaes  Hojus  Regni  Anglic  in 
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*  servitntam  intolerabilem  et  miserrimam  La- 
'  dovico  Re{p  Oallioo  subjugare,  et  nuindpare, 

*  Decimo  Die  Februarii,  Anno  Regni  dicti  Do- 
'  mini  nunc  Regis  septimo,  et  diversis  aliis 

*  Diebus,  &c.* 

JL  C.  J.  Can  any  man  imagine  this  to  be  tbe 
French  king  ? 

Sir  B,  Shower.  My  lord,  your  lordship  is  not 
to  imagine  one  way  or  other. 

Mr.  Cowper.  In  tbe  strictest  sense  and 
l^mmar  in  tbe  world,  it  must  mean  king  Wil- 
liam, and  no  other.  We  do  not  ne^  any 
imagination,  when  in  tbe  strictest  construction 
it  is  plain  wbo  it  refers  to. 

Sir  B.  Shower.  I  am  sure  no  grammar  can 
make  it  good ;  nothing  but  a  supposition  can 
help  it. 

Mr.  Cowper.  When  it  is  said  <  Dictus  Do- 
minus Rex,'  if  sir  Bartholomew  Shower  can 
find  out  another '  Dominus  Rex'  in  tbe  indict- 
ment, then  he  may  make  something  of  his  ob- 
jection ;  but  the  *  Dominus'  is  only  applied  to 
our  own  king  throughout. 
•  L.  C.  J.  Treby.  Besides,  as  to  the  rule  that 
sir  Bartholomew  Shower  mentions,  it  is  that 

*  ad  proximum  Antecetlens  fiat  relatio  nisiim- 
<  pediat  Sentencia.'  Tbat  is  tbe  restriction  of 
tbe  rule,  it  must  relate  to  the  next  antecedent^ 
unless  the  sense  would  be  prejudiced;  but 
here  if  this  construction  should  be,  it  would 
make  this  clause  to  be  no  better  than  nonsense, 
viz.  That  the  snbjects  and  freemen  of  this 
realm  were  to  be  brought  into  intolerable  slavery 
to  Lewis  the  French  king,  such  a  day  in  tb« 
seventh  year  of  tbe  reign  of  our  lord  tbe  Frencb 
king. 

iSr  B.  Shower.  We  thy  it  is  little  better  than 
nonsense ;  I  am  sure  it  is  loose,  and  uncertain, 
and  not  grammar,  but  carries  a  new  form 
witb  it. 

X.  C.  J.  No,  it  is  as  well  as  it  can  be. 

Sir  B,  Shower.  Then,  my  lord,  there  is  an- 
other exception ;  it  is  said, '  Diversis  Diebus  et 

*  Vicibus  tam  antea  quampostea;'  and  then 
afterwards  it  says,  *  postea  scilicet  eodem  De« 

*  cimo  Die  Februarii ;'  that  is  repugnant;  it 
is  as  much  as  to  say.  That  upon  tbe  10th  of 
Februarv,  and-tvfo  days  afterwards  (to  wit)  the 
said  lOtn  day  of  Februarv  ;  tbat  is,  after  two 
days  after  tbe  lOtb  of  February,  viz.  upon  tb« 
same  tenth  day. 

Att.  Gen.  That  <  Postea' is  another  sentence, 
and  reUtes  to  other  matters. 

Sir  B.  Shower.  It  cannot  in  propriety  of 
speech  be  said  to  be  afterw^s  tbe  same  day. 

Sol.  Gen.  (sir  John  Hawles.)  >  If  sir  Bar- 
tholomew Shower  remembers  the  evidence  that 
we  have  given  this  day,  he  will  find  it  was  in 
fact  so;  they  met  on  the  Saturday  mornings 
and  afterwards  met  again  tbe  night  of  the  sama 
day. 

X.  C,  J.  There  is  nothing  in  tbat  oljectroii. 
sure ;  it  is  a  common  form,  when  they  tell  oi 
different  matters. 

Sir  B.  Shower.  Weil  tben,  if  you  will  bear 
tbe  rest  wbicb  are  not  of  tbe  same  nature,  wa 
sbaU  come  to  what  wo  think  alatal  exception  i 
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we<ay  tbts  mdictmenk  of  Hi§^ -Treason  being 
against  a  subject  born,  ought  to  ha?e  had  the 
wonlsin  H,  *  Contra  supremuoi  naturalem  Li- 
*{reuni  Dominuni  snum  ;'  according  to  Calrin's 
Casein  the  7th  Report,  tfbl.  septimo.  ^ 

L.  C.  J.  It  is  *'  Contra  Ligeantise  suse  De- 
tutum/  is  it  not  ? 

Sir  B.  Shower.  That  won't  help  it«iny  lord, 
Ibr  all  that  is  applicable  to  an  alien  born :  and 
so  is  the  ease  in  my  lord  Dyer,  144.  where  it  is 
said,  that  if  an  indictment  of  treason  be  against 
an  alien,  you  most  not  put  in  the  word  natura- 
km;  if  you  do,  it  will  be  faulty,  because  he 
owes  but  a  local  allegiance  to  the  king  of  Eog- 
Uad,  and  not  a  natural  one.    Now  we  say, 
there  are  none  of  these  prisoners  but  are  sub- 
jeds  bom,   and  the  constant  form  in  queen 
Elizabeth's  time,  and  queen  Mary's,  was  to 
pot  io  the  words  *  Naturalem  Dominum,'  and 
ther  cannot  shew  me  any  of  those  precedents 
wittiootit.     There  was  occasion  in  Tucker's 
case  to  look  into  this  matter,  and  search  ail  the 
pnoeileots.    1  |iave  looked  in  my  k)rd  Coke's 
entries,  and  all  the  precedents ;    I  ha?e  seen 
my  lord  of  Essex's  indictment,  and  all  the 
otliers  in  queen   Elizabeth's  time,  and  these  of 
the  traitors  in  the  Power-Plot,  and  those  of 
the  Rcgioidea,  and  Tucker's  own  indictment 
itsdf ;  all  along  it  is  *  Naturalem  Dominum 
saom ;'  and  toe  reason  for  it  is,  he  that  is 
alimbom,  you  ne?er  put  in  *  Naturalem  Do- 
Buoum  snum,'  because  he  owes  a  double  atle- 
giuce;  one  natural,  to  bis  own  king  under 
wboae  dominion  be^  was  born,  and  the  other 
laeal,  to  the  king  in  whose  dominions  he  re- 
nte, for  he  is  bound  to  obsenre  the  laws  of  the 
flaoe  where  he  lives:  and  if  he  violate  them, 
k  does  break  the  allegiance  that  he  owes  to 
tiieeoveranieat  whens  he  lives,  upon  account 
•f  the  protection  he  enioys  under  it.    But  if  he 
k  bom  a  subject  of  the  king  of  England,  be 
bsbut  one  natural  liege-lord  ;  and  be  being 
aa  EogUshman  bom,  the  king  stands  in  that 
Rbtioo  to  bim»  as  he  does  to  aU  his  native  sub- 
JMs,  but  not  to  foreigners;  and  therefore  it 
was  thought  requisite  to  be,  and  has  always 
Wen  inserted  into  iodictments  of  treason  against 
mIsccu  bom.     And,  my  lord,  we  think  the 
very  resolution  of  the  court,  afterwards  affirmed 
a  the  House  of  Lords  that  reversed  Tucker's 
XUinder,  went  upon  this  opinion,  that  the  law 
nqaired  *  natoralem  ligeun  Dominum*  to  be 
pvtin.    There  the  exception  was,  that  *  Con- 
In  Debitum  ligeantisB  suse'  was  omitted :  to, 
vUch  it  was  objected,  that  there  was  •  Domi- 
ttUQ  Sopremum  Naturalem,'  which  was  equi- 
^9ktA;  no,  it  was  answered,  both  were  requi- 
^  becanse  every  act  charged  in  the  iodict- 
BMot  ought  to  be  laid  aipinst  the  duty  of  his 
tUcpanoe.     Now  in  indictments  of  treason, 
were  are  certain  words  that  are  essential,  be- 
J^  of  their  rektion  between  the  king  and 
nu  people.    There  are  certain  forms  of  words, 
«bich  if  the  constant  practice  has  been  to  make 
»se  of  them,  the  omission  is  an  error.     Those 
«»ual  forms  ought  to  be  observed,  and  the  want 
•f  them  will  be  a  fatal  exception  ;  so  we  tliink 
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it  would  be  in  this  case,  as  much  as  if  the  word 
'  Proditorie'  bad  been  left  out ;  eras  if  in  a  case 
of  lelooy  and  burglary,  the  words  *  Fetonice'  and 

*  Burglariter'  had  been  left  out. 

Mr.  Phipps.  Mv  lord,  we  take  the  practiou 
and  precedents  to  oe  the  rule  of  law  in  the  case ; 
and  I  have  looked  over  a  great  many  prece« 
deoto,  besides  those  that  sir  Bartholomew 
Shower  has  cited ;  and  1  never  saw  any  one  pre- 
cedent of  an  indictment  of  treason  against  a 
subject  born,  without  the  word  Naturalem ;  and 
all  the  cases  cited  by  sir  Bartholomew  Shower 
are  full  in  the  point.  Counter's  case  iu  my 
lord  Hobbart,  271,  where  it  is  said,  that  if 
there  be  an  indictment  againt  a  subject  bora,  it 
must  be  *  Contra  naturalem  Dominum  ;'  if 
against  an  alien,  *  naturalem'  must  be  left  out. 
To  say  *  Contra  LigeantisB  su»  Debitum'  wilt  * 
not  do,  it  is  not  enough,  for  that  may  be  said 
against  an  alien,  because  be  owes  a  local  al- 
legiance, though  not  a  natural  one.  And  I 
take  it,  upon  this  difference^  this  indictment  m 
not  good. 

AU,  Gen.  My  lord,  1  do  not  know  how  far 
you  will  think  it  proper  to  enter  into  this  mat- 
ter before  the  trial. 

L.  C.  J\  Mr.  Attorney,  I  think  yon  had  as 
good  speak  to  it  now  as  at  another  time ;  though 
1  must  confess  it  is  not  so  proper  in  point  of 
practice. 

Aa.  Gen.  Well,  my  lord,  then  we  will  speak 
to  it  now.    The  objection  is«  that  the  words 

*  naturalem  Dominum'  is  not  in  the  indictment ; 
which  they  say  is  contrary  to  the  usual  form  s 
as  to  the  precedents,  there  are  a  great  many 
where  it  has  been,  and  I  am  sure  a  great  man^ 
where  it  has  not  been ;  and  I  am  sure  for  this 
six,  seven,  or  eight  years  last  past,  it  has  always 
been  omitted :  and,  with  submission  to  your 
lordship,  it  is  not  at  all  necessary,  if  there  be 
words  m  the  indictment  which  shew,  that  what 
he  did  was  against  the  duty  of  his  allegianoe 
to  his  lawful  and  undoubted  lord  (which  are 
the  words  in  this  indictment).  It  is  true,  if  hn 
be  not  a  subject  bora,  *  naturalem'  oannot  be  in, 
because  that  is  contradictory  to  the  obedience 
which  be  owes,  for  it  is  not  a  natural  obedienca 
that  he  owes,  but  a  local ;  but  if  a  man  be  a  sub- 
ject bora,  and  commits  treason  against  the  al- 
legiance that  he  owes,  that  is  against  his  na- 
tural allegiance;  for  whatsoever  he  does 
against  his  allegiance,  he  does  against  his  na- 
tural allegiance,  and  so  there  »  no  need  to  put 
in  the  word  *  naturalem ;'  because  he  owes  no 
other  allegiance  but  that;  it  is  sufficient  if 
that  be  put  in  which  shews  its  being  against 
his  allegiance.  If  they  could  shew  that  a 
subject  born  has  two  allej^iances,  one  that  ii 
natural,  and  the  other  that  is  not  natural ;  then 
if  you  would  prosecute  him,  you  must  shew, 
whether  it  was  against  his  natural,  or  agSdnsC 
his  other  allegiance.  Butwheu  be  has  none 
but  a  naturalallegiance,  certainly  against  his 
allegiance,  without  putting  in  natural,  will  be 
well  enough.  Jt  is  true,  where  there  is  no  na- 
tural alle^aaoe,  ii-mttst  be  wrong  if  you  pul  it 
in,  because  you  put  in  that  allegiaucs  which 
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he  does  not  owe ;  bat  where^he  it  a  subject  born, 
to  put  ia  natural  liege-lord,therei8no  groaiid 
at  all  ibr  it ;  there  are  words  enow  that  shew 
it  was  against  bis  allegiance  to  bia  lawful 
and  undoubted  lord. 

,  L.  C.  J.  Look  you,  sir  Bartholoinew  Shower, 
how  does  it  appear,  that  these  men  are  subjects 
bom  P  The  matter  you  go  upon  does  not  ap- 
pear upon  the  indictment,  and  you  are  not  to 
goolf  from  that. 

Sir  B.  Shomer,  Eyery  man  is  presumed  to 
be  so,  unless  the  contrary  appears. 

L.  C.  J.  You  quote  Calvin's  Case,  and  the 
other  cases  that  are  there  put ;  those  are  all 
cases  of  aliens ;  there  is  Dr.  Lopez's  Case :  he 
being  an  aUen  comes  into  England,  and  com- 
mits high*treason :  why,  say  they,  how  shall 
we  indict  this  man  ?  We  cannot  say  it  is  <  contra 
*  Naturalem  Dominom  suum ;'  for  he  owes  no 
natural  allegiance  to  the  queen  of  England ; 
ly>w  shall  we  do  to  frame  a  good  indictment 
against  this  man.?  They  considered  of  this; 
and  they  said  it  will  he  a  good  indictment,  to 
charge  him  with  high-treason,  or  any  one  else, 
leaying  out  the  word  «  Natnralem:'  For  if  it 
appear  he  has  committed  an  offence  against  the 
laws  of  the  kingdom,  and  against  the  ddly  of 
bis  all^iance,  which  is  high- treason,  that  is 
enoDgh.  Now  as  to  TuckeHs  Case,  it  was  re- 
Tersed  for  Want  of  the  conclusion,  <  contra  De- 
'intum  Ligeantioe  suoe.'  Tiiose  words  are  ma- 
terial ;  for  let  the  offence  be  never  so  much 
a^nstthe  person  of  the  king,  as  to  assassinate 
him,  or  levy  war  against  him,  yet  still  if  it  be 
not  against  the  doty  of  his  allegiance,  as  it 
cannot  be  if  he  owes  him  none,  it  is  not  high- 
treason.  And  therefore  if  it  be  against  his  al- 
legiance, whether  that  allegiance  be  natural  or 
local,  it  is  all  one,  it  is  enough  to  make  it  high- 
ti«ason. 

Sol.  Gen,  In  that  case  in  Dyer,  the^  shew 
where  it  was  a  fault  to  put  the  word  m,  but 
they  can  shew  no  case  where  It  has  been  ad- 
judged to  be  a  fault  to  leave  the  word  out. 

jL.C.J.   No  doubt  it  would  be  a  ihuh  to  have 
that  in,  *  Contra  Naturalem  Dominum  suum,' 
where  there  is  only  a  local  allegiance  due. 
>  Mr.  Pfuppt.    How  dues  it  appear  whether  it 
is  the  one  or  the  other  that  is  due  P 

X.  C.  /.  It  is  no  matier  whether  the  one  or 
the  other  do  appw,  it  is  high-treason  be  it  the 
one  or  the  other,  if  it  be  against  the  duty  of  his 
allegiance. 

Mr.  Fhipps,  Suppose  an  indictment  against 
an  alien  were,  *  Contra  Naturalem  Dominum.' 

L.  C.  J.  That  would  be  ill,  because  ^hen 
you  had  laid  it  more  specially,  and  otherwise 
than  really  it  is,  and  restrained  it  where  you 
ought  not  to  do  it. 
.  Mr.  Phipps,  How  then,  tny  lord,  shall  it  ap- 
inar  that  he  only  owed  a  local  obedience  ? 

L,  C,  J.  It  may  be  given  in  evidence,  that 
he  is  an  alien  bom. 

Sol.  Gen.  Ue  may  plead  it  in  abatement  lo 
the  indirtinent. 

*  L.  C.  J.   Ue  ought  to  be  acquitted,  for  you 
ba?«  indicted  him  of  a  cnme  agaioat  his  nttura! 
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allegiance,  when  he  owtes  no  such.  But  allc* 
ffiaoce  generally  comprehends  all  sorts  of  al- 
legiance, natural  and  local. 

Sir  £.  Shomer.  How  then,  my  lord,  come  all 
the  lawyers  of  all  ages  to  put  in  those  words  in 
indictments  of  high- treason  against  subje<:ts 
born? 

L.  C.  J.  No,  I  hare  seen  abundance  of  pre- 
cedents, that  have  only  *  Contra  Ligeantic  suae 
*'  Debitum'  generally,  and  so  the  most  part  are ; 
for  allegiance  is  the  genus,  and  if  that  be  sug- 
gested, all  the  species  are  contained  under  that. 

Jtt.  Gen.   Well,  have  they  any  m6re  ? 

Sir  B.  Shotoer.  Yes,  we  have  more. 

X.  C.  J.  Well,  you  shall  have  them  all  in 
time. 

Sir  B.  Shomer.  My  lord,  here  is  another  ob- 
jection, and  that  is  this :  Here  is  one  fact  that 
the^r  have  laid,  and  that  is  the  second  overt- 
act  in  this  indictment,  that  they  consented  and 
agreed  that  40  men,  (whereof  these  four  were 
to  be  four}  but  do  not  lay  it  to  be  done  traitor- 
ously. They  say  *  Consenserant,  a^reaTenint 
<  ct  assenserant,'  but  not  «  prodttorie ;'  and  I 
never  saw  an  indictment  that  laid  an  express 
overt-act,  without  repeating  the  word  again. 
If  your  lordship  pleases,  the  words  in  the  in- 
dictment are  thus ;  as  to  the  first  OTert-act,  it 
is  laid  in  this  manner;  '  £t  ad  wecrabilem 

*  assassmitionem  illam  exe^uend.'  at  such  a 
time  and  such  a  place  <  proditorie  tractaverunt, 

*  proposueruntet  Consultaverunt  de  viis  et  mo- 
^  dis  mediis,  &c.'  and  then  comes  this  which 
we  except  against;  *  etconsenserunt,  agreave- 

*  runt  et  assensernnt  quod  quadra^ nia  Ho- 
'  mines,'  &c.  Now  this  is  a  plain  distinct  act, 
and  there  is  no  *  proditorie'  to  it ;  and  if  ever 
they  can  shew  me  any  indictment,  in  which  an 
overt-act  was  laid,  of  which  they  gaye  any 
evidence,  and  it  had  not  the  WArd  '  proditorie' 
in  it,  I  am  very  much  mistaken.  I  am  aure,  I 
never  saw  any  such.  And  it  is  not  enough  to 
say,  that  the  nature  of  the  thing  is  such,  as 
that  it  cannot  but  be  a  treasonable  act;  but 
they  must  alledge  it  to  be  so,  by  the  express  use 
of  tHtit  word  which  the  law  has  appointed  to 
express  this  crime  by.  In  the  case  of  an  in- 
dictment for  fetony,  if  it  be  not  said  felony,  it  is 
not  good.  They  are  not  to  describe  that  by 
circumlocution,  which  is  a  particular  crime 
fixt  by  law,  they  must  use  the  verba  artis,  the 
terms  of  art,  and  no  other:  if  your  lordship 
pleases  it  may  be  read. 

Sol.  Gen.  Let  it  be  read  if  you  pleaae ;  but 
take  it  in  English,  and  it  is  no  more  than  this, 
they  did  traitorously  compass  the  death  of  the 
king,  and  for  that  purpose  they  did  traitorously 
meet,  and  consult  about  the  ways  and  means, 
and  did  consent  and  agree  that  forty  men,  &c. 

CL  rfAr.  Reads :  <  Etad  Execrabilem  Hor- 

<  rendam  et  Detestabilem  Assassinationem,  An- 
'  glise  Assassination,  et  interfectionem  illam 

*  Citius  e^Kejmendum  et  anno  ac  Diversia  aliis 

*  Diebuset  Victbtts  apud  parocbiam  pnedictam 

<  in  Comitatu  pradicto  proditorie  tractaverant, 

*  proposuerant  et  Consultaverunt  de  Tiis  modis 

<  et  mediis  ac  Tempore  et  Loco  ubi  quando 


229] 


fvfr  High  TreoiOH* 


*  qoaliler  e(  aoomAdo  IKdum  EKMoitaum  Re^m 

*  sic  ex  ioaidiM  Aeiliiis  Interficereot.' 

SirB,Skower,  There  k  an  end  of  that,  now 
foon. 

Att.  Gem,  No,  air  Bartholomew,  you  mia- 
lake,  there  ia  no  end  of  it,  that  ia  done  at  the 
aaie  time  with  thai  which  fbllowa. 

Sir  B,  Skomer,  No,  it  ia  not  the  aame  OTert- 
•ct;  bat  let  him  go  on. 

C/*  itfAr,  *  £t  Conaenaemnt  Agreavemnt 
*et  Aasenseruni  qaod  quadraginta  Hominea 
•Eqoesliea.' 

Sir  B.  Showtr.  Well,  you  need  read  no  fur^ 
tbcr  for  our  objection.  We  say  there  wants 
die  word  •  Prodilorie:'  for  there  are  two  overt 
sct»,  the  one  »,  that  they  traitoronaly  did  con- 
tttU  of  the  way  a  and  meana  how  to  kill  theking, 
sad  that  orert-act  we  agree  to  he  well  laid: 
but  then  it  aava  they  consented  and  agreed  that 
there  should  be  lotty  men,  whereof  these  tour 
sboold  be  four,  hat  doea  not  lay  they  traitor- 
oq«Iy  agreed;  are  not  these  diatmct  actaP 

Mr.  Pkipps.  Surely,  my  lord,  they  are  dia- 
tiDctacta;  for  this  part  of  the  indictment  upon 
wbtcb  sir  Bartholomew  grounds  hia  olyection, 
is  that  overt-act  of  which  the  liat  in  Mr.  Rook- 
vood*s  Caae  was  urged  by  the  king^a  counsel, 
tod  igreed  by  the  court  to  be  an  evidence. 

Then  the  jury  against  Mr.  Rook  wood  came 
iOt  sod  delivered  in  their  veidict,  as  it  is  in  his 
trial,  then  afterwards  the  court  went  on  thus : 

Ait,  Gen.  My  lord,  the  objection  ia,  that 
'  PlPoditDfie*  ia  not  inserted  into  that  particular 
cUine  of  the  indictment,  which  ahewa  their 
particular  agreement  that  there  should  be  forty 
■en,  whereof  the  four  named  in  the  indictment 
were  to  be  four.  Now  your  lordship  obaerres 
W  the  indietoient  runs,  it  ia  for  eompasaing 
ttd  ioMgining  the  death  and  deatraction  of  the 
bni(;  and  it  aela  forth  for  this  pnrpuae,  that  to 
CTOt  thia  conopaasing  and  imagining,  they 

*  Proditorie  tmctaverunt  et  conaultaverunt  de 

*  Tiis  mcdiia  ei  Media'  how  Iheyahould  kill  the 
king.  Now  that  which  immediately  follows 
•fter  is,  the  particular  method  and  meana  that 
were  agreed  upon,  that  ia,  that  there  ahould 
oe  forty  men.  Now  thia  is  the  strangest  aug- 
Sestion  that  ever  waa,  when  we  haye  set 
<<Mh,  that  traitorously  they  did  so  agree  of  the 
wtyi  and  meaoa,  and  then  aet  forth  the  parti- 
eulsr  meana,  that  here  muat  be  <  prodttorie' 
K^  to  that.  Thia  ia  ancb  a  oonatruction  aa 
icaanoC  but  admire  how  it  could  come  into 
tty  «e*s  head.  It  ia  part  of  the  sentence ;  for 
the  other  part,  aa  wa  bare  laid  it,  is  not  com- 
pMebafore:  it  may  be  it  might  beaufficient 
witbom  aattiofl^  for&i  the  particular  waya  and 
xeias;  but  when  it  iaaet  forth  it  ia  part  of  the 
>CBteoce,  and  lefors  to  the  firat  beginning. 

L.C.J.   Aye,  rare  it  doea. 

Ait.  Gen.  I  cannot  tali  what  they  would 
hive,  aniesa  thejr  would  have  ua  repeat  the 
wwd  •  nroditorie'  ia  every  line. 

^  Gen,  Or  before  every  verb. 

Sir  b.  Shftmer.  Mo;  but  I  think  it  ooghl  to 
ke  repcMcd  at  ewy  «mt*act. 
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Mr.  Cancers,  If  your  iordsliip  pleasea,  after 
that  they  have  ^i  forth  that  this  waa  the  par- 
ticular method  and  way  agreed  upon  at  their 
consnitatioo,  that  forty  lioraemen  or  there«> 
ahouts  sliould  go  about  it,  of  which  the  per* 
aons  indicted  were  to  be  four,  it  goes  on,  *  £t 

*  Quilibet  eornm  proditoHe  super  se  Susoepit 
'  esse  uoum,'  there  it  ia  put  in,  and  it  ajipears 
to  he  as  particular  aa  possible  can  be. 

Mr.  Camper,  Sir  Bartholomew  Shower  eaya, 
that  when  we  have  alleged  that  they  did  trai* 
toroutdy  treat,  propose,  and  conault  of  the  meant 
and  waya  of  killing  the  king,  there  we  have 
done  the  sentence,  and  made  that  one  overt*- 
act.  Now  how  is  the  aentenoe  donef  The 
next  word  is  a  conjunction  copulative,  *  et  coa- 

*  aenaerunt,'  &c.  And  what  ia  the  use  of  a 
conjunction  copulative,  bat  to  convey  the  force 
of  the  worda  in  a  former  aentence  to  the  sen- 
tence following,  and  to  preTont  the  repetition 
of  every  word  in  the  aubaequent  aentenoe  that 
waa  in  the  precedent  ?  But  it  ia  plain,  they  are 
both  one  and  the  same  overuact,  and  these  snb^ 
sequent  words  are  only  an  explanation,  mere 
particuleriy  of  the  overt-act  aet  forth  in  tha 
precedent  worda. 

Sir  B.  Shooter.  In  anawer  to  that  that  haa 
been  aaid,  if  >tiiey  ahew  me  an)r  precedent, 
where  an  indictment  haa  been  for  high-treaaon, 
setting  forth  aeveral  OTert-aeta,  and  not  the 
word  *  proditorie'  tet  to  every  overt- act,  then 
they  anawer  my  ol^eetion.  if  the  word*'  Qaod' 
had  come,  in,  that  would  have  made  them  dia- 
tinct  to  be  aure ;  and  I  think  they  are  aa  die* 
tinct  acta  now ;  suppose  tliey  had  concluded  at 
the  end  of  the  word  '  Interficerent,'  that  had 
been  a  good  overt-act;  1  am  aure  they  will 
agree  to  that:  and  if  it  he  ao,  then  the  other  ia 
a  good  overt-act  too.  For  it  w  a  distinct  thing 
from  that  which  waa  a  perfect  aentence  before ; 
and  it  either  requirea  a  *  likewise,'  or  the  weid 
'  proditorie'  ^lust  he  repeated.  They  have  not 
ao  much  aa  said  «  aimtliter  Conaenaemnt,'  or 

*  simili  modo ;'  there  ia  ao  *  et'  indeed,  but  that 
doea  not  ao  couple  the  aentcncaa  together,  as 
not  to  make  them  distinct  acta.  There  are  ae^ 
vend  '  eta'  through  the  whole  indictnoent,  hot 
that  doea  not,  aa  Mr.  Gowper  would  have  it, 
coll  pie  all  together  to  make  one  overt-act. 

flitiPhippi.  My  lord,  if  what  Mr.  Gowper 
sayabe  allowed,  (viz.)  that  the  *  et'  makea  it 
one  intire  sentence,  tfalen  there  la  no  overt-act 
at  all;  for  after  the  treaaon  alleged,  the  clauaea 
are  coupled  to  one  another  by  an  '  et,'  and  ecm- 
aequenuv,  by  Mr.  Gowper'a  way  of  arguing, 
the  whme  indictment  ia  but  one  entireaentenca. 

X.  C.  J.  I  do  not  understand  year  meaning 
as  to  that;  they  tell  you  *  proditorie'  ia  al- 
leged to  the  conaalting,  comriving  and  agree- 
ing, then  they*  tell  you  vhat  waa  the  aubjeoC 
matter  of  that  contrivance  and  agreement,  to 
aasaminate  the  king,  and  in  order  to  that  thef 
ag^reed  there  should  be  forty  men;  ia  not  that 
good  eoongb,  without  *  mditorie'  to  every 

Sir  B.  iSAower.  No,  it  ia  aet  aaid  in^Ordine 
«ad»' there  ia  DP  avehtlMBg;  Imtoolythflfdid 
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-comolt  of  the  wa  js  and  means,  and  didiufree 
4hat  40  horaemeD  shouM  do  it,  and  afUrwarde 
4id  B|p[«e  to  provide  hones  and  instruments  of 
war.  Now  that  bein|r  with  a  •  Quodque,'  they 
■ay  makes  a  new  overtFact ;  but  I  cannot  un- 
4lerstand  why  *•  Quodqoe'  is  not  as  much  a 

*  Copulative'  as  *  £t,'  and  the  one  should  not 
liare  the  same  effect  as  the  other. 

JL  C  J.  First,  it  telto  you  there  was  a  eon* 
aolt  and  agreement  to  assassinate  the  king,  and 
for  the  accomplishment  of  the  said  assassina- 
tion ;  afterwards  *  eisdem  dieet  AnnoProditorie 
«  TractaTcrunt  ct  Consultaverunt  de  viis  et  mo- 

*  dis,*  how  they  should  kill  the  king. 

Sir  B.  Shower,  That  is  one  overt-act,  say 
we,  and  there  you  should  stop. 

Xr.  C.  J.  *  £t  Consenserunt  et  A^preaverunt 
•*i|ttod  4)uadragtnta  Honrioes,*  &c.  it  is  all  at 
4be  same  time,  and  roust  be  intended  the  same 
consult  and  contriranee;  that  they  consulted 
of  the  ways  and  means,  and  then  agreed  so 
many  meh  should  be  provided.     ' 

Mr.  Phipps,  No,  my  lord,'  we  say  that  is 
iUKAher  overt*  act. 

.  .L.  C.  J.  Tr^y,  It  seems  to  me  to  be  a  spe- 
cifying and  particularising  the  ways  and  means, 
that  they  bad  consulted  of,  and  concluded  on. 

Sir  B.  Shower,  if  it  had  been  a  specifyinfif, 
it  bad  been  much  better  to  put  in  either  then 
and  there,  or  that  this  was  the  result  of  the 
^consultation. 

'  L.  €.  J .  Trehy,  It  does  seem  to  me  so,  that 
it  was  the  result  of  the  consultation,  and  it  is 
•well  enough. 

X.  C.  J.  You  had  better  have  saved  these 
kind  of  exceptions  till  the  trial  was  over. 

Sir  B.  Shower.  But,  my  lord,  if  there  be 
^ne  overt-act  ill  laid,  I  submit  it  whether  they 
can  give  any  evidence  of  that  overt-act. 

L.  €.  J.  JVely.  No  doubt  of  that,  they  can- 
net  ^  but  we  tbmkit  is  %a  well  laid  as  it  could 
be  hud. 

X.  C.  J.  Truly  I  am  not  well  satisfied,  that 
it  is  necessary  after  you  have  laid  the  <  Pro- 
«  ditorie,'  as  to  the  particular  treason,  to  lay  it 
•fain  to  the  overt-act.  For  the  overt-act  is 
but  evtdeoce  of  the  treason  :  the  treason  itself 
lies  in  the  compassing,  which  is  an  act  of  the 
mind. 

L.  C.  J.  Treby.  Yoo  cannot  indict  a  man  of 
treason  for  assassinating  or  killing  the  king, 
but  you  must  in  every  such  case  frame  the  in- 
dictment upon  the  article  for  compassing  and 
imagining  the  death  of  the  king ;  whidi  must 
be  laid  to  be  done  traitorously.  Then,  when 
afWrwards  you  say  the  person  accused  dkl 
wdond  him,  or  imprison  him,  or  consult  and 
agiee  to  assasBftiate^him,^  of  did  actually  assas- 
sinate liim,  these  are  but  so  many  overt-acts  of 
compassing  the  death ;  and  you  haviufl;  first  said 
that  be  did  '  Proditorie'  compass  and  imagine 
tbeking's  death,  jrou  have  thereby  shewn  that 
you  char|^e  him  with  a  greater  ofience  than  fe- 
lony  (which  my  lord  Coke  says  it  the  use  4f  the 
word  *  Proditorie;')  and  that  bcdng  thus  done, 
1  do  not  anprcfaend  it  to  be  necessary  that  you 
aboidd  add  '  Proditone'  to  all  the  rest  of  the 


fdlowiog  particnlars;  for  tfiey  are  only  ex- 
ternal  discoveries  of  the  inwara  treason ;  aod 
more  properly  deemed  to  be  evidence  of  the 
treason,  than  to  be  the  treason  itself. 
'  L.  C.  J.  The  treason  is  consummate  io  the 
intention;  besides  the  words  of  the  statat^ 
make  that  the  treason,  not  the  overt- act,  the! 
is  but  evidence,  and  so  it  was  held,  (not  ii|kmi 
this  exception,  but  upon  the  reason  that  my 
lord  speaks  of)  in  the  Case  of  the  Regicides  of 
king  Charles  the  First,  That  the  indictment 
should  not  be  for  killing  the  king,  hot  for  oooa- 
passing  and  imagining  his  death,  and  the  kill- 
mg  was  alleged  as  an  overt-act. 

Sir  B.  Shower,  It  most  be  so  if  it  were  lor 
levying  oi  war. 

Jl,.  C.  J.  Most  true;  for  levying  the  war  is 
the  treason ;  but  in  this  case  we  think  it  is  do 
exception. 

Ah,  Gen.  Then  let  us  have  the  ilfUi. 

Sir  B.  Shower.  Then,  my  lord,  here  is  eno- 
ther  thing.  It  is  a  question  whether  there  be 
any  overt-act  presented  by  the  jury  at  all.  The 
indictment  says,  '  Juratores  pro  Domino  Rege 
« praBsentant,'  that  they  as  false  traitors  did 
compass  the  death  of  the  king  and  the  slaughter 
of  his  subjects,  and  thejr  did  meet,  and  consult, 
and  agree  how  to  do  it,  '  Et  iidem  ChriatD- 

*  pborus  Knightley'  and  the  rest,  to  fulfil  their 
said  traitorous  intentions  and  imaginations  did, 
afterwards,  the  10th  of  February,  buy  arms 
and  horses.  Now  our  objection  is.  That  it 
does  not  appear,  that  any  one  of  these  overt- 
acts  are  the  presentment  of  the  iury ;  with  sub- 
mission they  ought  to  have  begun  it  again, 
either  with  a  '  Quodque,'  or  something  that 
should  have  referred  it  to  the  first,  *  Juratores 
'  presentant,*  or  else  they  must  have  begun 
quite  again,  with  a  *  Juratores  Ulterius  prae- 

*  sentant,'  and  not  liave  coupled  then  as  this 
is  with  an  «  Et.'  The  most  forms  begin  with 
an  *  ulterius  pnesentant,'  but  here  we  find  no 
overt-act  is  so  introduced.  They  night  pre* 
sent  part,  and  not  present  the  other  part,  for 
any  thing  that  does  appear.  Every  thing 
ought  to  telaid  po8ittvely,as  the  jury's  dictum  ; 
it  may  be  only  the  clerk's  saying,  and  not  the 
jury's,  for  any  thing  that  does  appear.     Your 


lorBsbip  remembers  the  case  of  the  king  and 
Trobridge,  upon  a  Writ  of  Error  to  reverse  a 
judgment  for  erecting  and  continuing  a  cottage 
against  the  form  of  the  stetute;  now  *  Contra 
*  formam  Statuti'  was  in  the  beginning  of  the 
indictment,  but  not  in  the  conclusion ;  to  the 
erecting  but  not  the  continuing.  And  though 
there  was  there  '  Juratores  ulterius  dicunt,'  it 
was  not*  super  SM;i«mentttmsuum,'  and  they 
did  not  aay,  he  did  coiitinue  it  against  the  sta* 
tnte;  and  there  being  no  formal  presentmeol, 
that  he  maintained  the  cottage  notwithstanding 
the  act,  *  Et'  did  not  so  couple  it  to  the  first 
part,  as  to'  make  it  a  good  jpresentment.  So 
we  say  in  this  case,  this  is  a  nult,  and  different 
from  all  the  common  forms ;  there  ought  to 
be  a  direct  presentment  of  each  ov^-act,  and 
not  coupled  by  an  *  Et.'  For  <  Et'  wilt  not  do 
it;  for  It  is  a  dutmct  overlpaci  every  on^^  and 
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sbooM  lute  ben  *  Et  mod  GootolUTeraiity 

*  ^oodqae  A^mTerant,'  tliat  a  certain  oumb«r 
tkouM  do  ao  and  bo  ;  and  to  be  sure,  it  should 
bare  bccQ  ao  at  the  faut-overt-act,  which  is 
«aiy  *  Et  iidem  Christophoms  Kni^btley/  6cc. 
M  boy  arma  and  hones.  Now  this  last  '  Et,' 
boB^  a  loose  coDJunction  copnlative,  in  com- 
Bwn  senae  ought  to-  refer  to  that  which  they 
kid  agreed  upon,  for  that  is  last  mentioned 
there,  and  the  uatoral  sense  leads  thither,  and 
not  to  the  beginning  of  the  bill  <  Juratores  pr»- 

*  ieatant  quod.'    - 

Hr.  Pkipps.  I  shall  not  trouble  your  lord- 
■hip  further  ;  they  ought  to  hare  put  in  a 
*<|Qodque,'  or  an  *  iJlterins  prsBsentant.' 

Ati,  Gen,     Where   would    you  hare   the 

*  ilnodqoe,'  or  the « Ulterins  prsesentant  ?* 

Mr.  Phipps.  Either  to  erery  overt- act,  or 
It  least  to  that  last 

Ml  Gen.'  The  indictment  sets  forth,  that 
tbcy  cooimitfeed  such  and  such  a  treason :  their 
et^ecioo  is,  that  *  quodque'  is  not  put  into  every 
overt-act;  and  our  answer  is,  that  the  first 

*  qaod'  goyema  all  that  relates  to  that  treason, 
h  may  be,  if  there  were  too  distinct  treasons  in 
the  indictment,  when  you  come  to  set  forth  the 
MflODd  treason,  you  should  say  *  Juratores  ul- 
'  tcfius  presentant'  the  second  treason  ;  but  tne 
•vert- acta  to  prove  the  same  treason,  are  all 
psrts  of  that  treason,  and  make  but  one  species 
oTtTpaaon,  which  ia  the  imagining  the  death  of 
the  king.  There  is  the  treason ;  and  to  bring 
it  to  psaa,  they  did  so  and  so :  this,  my  lord, 
DKKt  be  part  of  the  finding  of  the  jury  as  well 
u  the  treason  itself,  of  which  these  are  the 
evert- acta.  Btat  then  if  you  will  lay  the  levy- 
ing of  war  in  the  same  indictment,  then  it  may 
be  you  most  Ay  ^  Juratores  ulterius  pnesen- 
'taot  qnod,'  &c.  *  But  it  had  been  a  strange 
•bnirdity  to  say,  *  Juratores  ulterius  prssen- 

*  tant,'  such  and  such  overtpacts :  for  the  overt- 
set  is  not  a  further  indictment,  but  only  a  set- 
tia^  forth  that  which  is  evidence,  upon  which 
tber  found  the  indiotroent  for  treason. 

SoLGen.  What  the  indictment  says,  is  as 
(Vrect  affirmation  as  can  be  all  along  of  the 
FresenCment  of  the  jury,  that  the  nrisonef  and 
etben  did  compass  and  imagine  tne  death  of 
the  king;  and  to  bring  it  about,  they  did  con- 
folito^ltfier,  and  did  agree  to'  make  use  of  such 
end  such  means,  and  were  to  have  a  party  of 
40  men,  and  they  bought  arms  and  horses. 
I^ow  it  does  not  repeat  <  quodque,'  or  *  ulterius 
'  presentant  quod,^  to  every  one  of  those  sen- 
teaees,  that  they  did  so  and  so,  and  that  they 
^  so  and  so.  Now  I  would  fain  know  the 
tference  between  saying,  and  they  did  such  a 
diiflg,  and  sayings  and  that  they  did  such  a 
tbiog.  That  is  all  the  difference  that  they 
think  Id  oyertum  this  indictment  for.  •  The 
Mkitting  of  a  *  Juratores  ulterius "^nesentant,* 
eotainly  is  nothing ;  for  the  first  ^e»Astment 
mos  through  the  whole  indictment,  audi  there 
^oes  not  need  an  <  Ulterius.^      .   .     ** »  " 

^B,  Shower.  Certainly  there  should!  heve 
been  a « ^teodque*  at  leaat. 

La  J.  Mo,  indeedi  I  think  it  if  bettor  as 
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because  the 

Tb**n» 

order  thereudlo , he' did  sdUidRo ;  would  yon 
have  it* said  t  ki  qtfod'  in  orlyPtherennto  he  did 
so  and  so ;  hut  th\{ugh  thatCiay  be  goodsense, 
I  think^it  is  not'^  "j^ood  as  the  other.  '  ^ffb^  in- 
dictment is  for  00^  sort  of  treason,  and^6t  is, 
for  coHijfaAin|f  the  death  of  the  king:  and  it 
is,    I^'tni^'^  more  proper  to  have  but  one 

*  Quod,'.t^an  to  have  more;  for  it  mnkes  the 
whole'  itidictment  more  entire.    As  to  the  '  Ju- 

*  rato'res  ulterius  preesentant,'  that  is  never 
proper,  where  the  species  of  treason  is  the 
same :  for,  indeed,  if  there  had  been  two  dis- 
tinct treasons,  the  one  for  compassing  the  death 
of  the  king,  and  the  other  for  levying  of  war, 
in  that  case  you  must  bring  it  in  by  *  ulteriua 

*  prsesentant:'  because  they  are  two  several 
voffeoces,  though  comprised  in  one  bill,  and 
they  are  in  law  as  two  indictments.  An^  so  it 
18  ir)  the  case  that  you  mentioned  of  cottiges : 
it  is  one  offence  to  erect  a  oottage,  and  another 
offence  to  continue  a  cottage,  and  ,they  are  to 
have  several  punishments ;  and  because  they 
there  jimiU^d  them  both  together  in  one  in- 
dictment, ^hat  indicUnent  was  hdd"'  to  be 
nought:  fh^,  by  law,  the  indictment  for  erect- 
ing a  cottage,  ought  to  conclude  't^i|!l%  for- 

*  mam  Statuti ;  and  then  the  jury^fimAegin 
again,  *  et  ulterius  pnesentant  quod'Tffi^ttage 
was  continued  against  the  form  of  the  statute: 
because  they  are  aeyeral  offences.  But  here 
the  high-treason  is  but  one  and  the  same  o^ 
fence,  and  the  other  things  are  but  overt-acta 
to  manifest  this  treason,  the  comnassing  the 
death  of  the  king^  and  truly,  I  think,  it  is  he^ 
ter  as  it  is.  '«  > 

Mr.  FMippi,  I  have  seen  several  precedents 
of  indictments,  where  the  seyeral  overt- acts 
were  to  the  same  high-treason,  but  still  they 
had  each  an  *  ulterius  prnsentant.* 

Att  Gen,  I  believe  it  is  hard  to  find  many 
indictments  in  the  same  words:  I  am  sure  all 
are  not.  *  *'• 

X.  C.  Bsroft.  (sir  Edward  Ward).  Is  it  not 
as  great  an  affirmation  to  say,  and  they  dkl' 
such  a  thing,  as  to  say,  aiid  that  they  did  such 
a  thing?  .  .*-v.i 

L.  U.  /.  I  cannot  reconcile  it  to  my  ^reason, 
but  it  should  be  as  good  sense  withoat  ^  tlfiit*  aa 
with  it.  * 

L.  G.  J.  Treby.  In  a  long  deed  it  begins, 
'This  indenture  witoesseth  that'  the  party 
granted  so  and  ao,  and  the  party  covenants 
thus  and  thus ;  and  so  it  goes  on  commonly, 
without  renewing  the  word  <  that'  to  the  anb- 
sequent  clauses:  but  yet  the  first  expression 
(This  indenture  wiftneweth  that)  gevems  the 
whole  deed,  though  it  be  many  skins  of  parch* 
ment 

JL  C.  J.  If  yeu  begin  with  an  indentorej  you 
begin.  That  it  witneaseth  so  and  so;  without 
renewiiig,  uilless  it  be  a  i^ery  distinct  thing. 

Sir  B.  Shower.  My  lord,  we  think  that  simi- 
litude makes  for  us.  A.  B.  oevenanta  so  and 
so  in  a  conyeyanoei  and  then  further,  that  so 
endio. 
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JL  C.  X  Bot  theireyou  rastraio  that  in  the 
begiDOuig  of  tl\e  coveuatit  to  every  particular 
io  that  oovenaot. 

JM.  Qtn.  Will  your  lordship  please  to  call 
thfjuiT  now  P 

X.  C.  J.  Hare  you  a  mind  to  90  on  with  the 
teial,  or  to  go  to  dinner  ? 

Ait,  Gen,  I  believe  your  lordahip  can  try 
but  one  more  to  night,  and  that  may  be  as  well 
after  dbner  as  before. 

L.C.J,  Well,  then,  adjourn  tiH  five  o'clock, 
and  in  the  mean  time,  yoa  keq^,  knock  off 
the  prisoner's  fetters. 

Keeper.    They  shall,  my  lord. 

Then  the  Court  adjourned  till  five  o'clock  in 
the  afternoon,  it  being  then  about  three. 

Pbst  Meridiem,  the  31st  of  April,  1696.  The 
Court  returned,  and  was  resumed  about 
six  in  the  Evening. 

CI,  ffAr.  Keeper  of  Newgate,  bring  Charles 
Cranburne  to  the  bar,  (Which  was  done). 
Charles  Cranburne,  hold  up  thy  hand.  (Which 
he  did).  Those  good  men  that  you  shall  hear 
called  and  personally  appear*  are  to  pass  be- 
twieen  our  sovereign  lord  the  king  and  you, 
ilpon  trial  of  your  lile  and  death ;  and  there- 
fore if  ^ou  will  challenge  them  or  any  of  them, 
your  tune  is  to  speak  unto  them  as  they  come 
to  the  book  to  be  sworn,  and  before  they  be 
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Cranburne,  My  lord,  I  humbly  desire  I  may 
have  pen,  ink,  and  paper. 

Omri,   Aye,  ave.    (He  had  them.) 

CLofAr.   Where  is  George  Ford? 

Cryer.    Vous  avez. 

Crunb.   1  challenge  him. 

CLofAr.   William  Underhil. 

Cranb,    I  challenge  him. 

CLqfAr.    William  Withen. 

Cranh,   I  challenge  him. 

Mr.  Fhipps,  If  your  k>rdshjp  pleasea,  tbofe 
that  vrere  of  the  la&l jory  1  hope  shall  not  be 
allied  of  this  jury ;  this  prisoner  being  tried 
upon  the  same  indictment  the  last  was. 

L,  C.  J.  If  they  be  not,  it  shall  be  in  ease  to 
themi  but  it  is  not  in  favour  of  you. 

Mr.  Pkippt,    We  humbly  conceive,  having 

S'ven  their  verdiot  upon  the  same  indictment, 
ey  are  not  such  indifferent  persons  as  the  law 
intends  they  should  ^,  and  think  it  is  good 
reason  they  should  not  serve  upon  this  jury. 

L,  C^J,  What  tliough  it  be  upon  the  same 
indictment  P  The  evidence  is  not  the  same ;  for 
they  are  distinct  oij^uoes. 

Mr  Phippe.  I  do  not  know  whether  it  be  a 
good  cause  of  challenge,  but  submit  it  to  your 
lordship. 

L,  C.  /.  Well,  you  may  doubt  of  it  if  you 
please,  and  try  the  exception.* 

*  See  the  seventh  Resolution  in  the  Case  of 
the  Regicides,  ante ;  and  Peter  Cook's  Case 
in  the  same  yetir,  iitf'ra  ;  and  Leach  s  Haw 
kins's  Pleat  oi*  the  Crown,  book  3,  chap^  43, 


CLqfAr.  Thomas T^socb. 

CrAnb,   I  challenge  him. 

CLofAr.  John  Wolfe. 
.  Cranb,    I  challenge  him. 

C/,  ofAr,  James  Bodington. 

Cranb.   I  challenge  him. 

CL  ofAr.  Jonathan  Andrews.  (He  did  not 
appear.)    John  Raymond. 

Cranb,   I  challenge  him. 

CLqfAr.   George Hawes. 

Cranb.   I  challenge  him. 

CL<fAr,   Francis  Barry. 

Cranb.   I  challenge  him. 

CLqfAr.  Arthur  Bailey. 

Cranb.  I  challenge  him ;  he  was  npon  the 
lastjunr. 

L.  C.  J.  That  is  no  reason ;  will  you  chal- 
lenge him  peremptorily  ? 

Cranb.    I  do  challenge  him. 

CLqfAr.  JohnCaine. 

Cranb.    I  do  not  except  against  him. 

CL  cf  Ar,   Hold  Mr.  Caioo  the  book,  cryer. 

Cryer.  Look  upon  the  prisoner.  Sir.  You 
shall  well -and  truly  try,  and  true'  deliverance 
make  between  our  sovereign  lord  the  king  and 
the  prisoner  at  the  bar,  whom  you  shall  iiave 
in  chaive,  and  a  true  verdict  give,  according  to 
your  evidence,  so  help  you  uod. 

CLofAr.  Thomas  Glover. 

Cranb.    I  challenge  him. 

CI.  fAr.  Dormer  Sheppard.  (He  did  not 
appear.)  George  Tredway.  (He  did  not  ap- 
pear.) Matthew  Batemao.  (He  did  not  ap- 
pear.)   Timothy  Thorobury. 

Cranb.   1  challenge  him. 

CLqfAr,  James  Partlierich. 

Cranb,    I  challenge  him. 

CL  of  Ar.  Thomas  Freeman.  (He  did  not 
appear.)    Robeit  Bredon.    • 

Cranb.  1  do  not  except  against  him.  (He 
was  sworn.) 

CLofAf.  Joseph  BUsset 

Cranb,    I  challenge  him. 

CLofAr.  Timothy  Lanno.  (He  did  not 
appear.)  John  Harris.  (He  did  not  appear.) 
John  Billiers. 

Cran6.  I  have  nothing  to  say  against  him. 
[He  was  sworn.] 

CL  (fAr.    Richard  Bourn. 

Craid^.  I  do  not  except  against  him.  [He 
was  sworn.] 

CLofAr.  George  Carter.  (He  did  not  ap- 
pear.)   Francis  Chapman. 

Cr0tt6.    1  challenge  him. 

CL  ofAr.    Alexander  Forth. 

Cranb.    1  challen^  bim. 

CLqfAr.    Nicholas  Roberts.       .• 

Craiib.  1  have  nothing  to  say  against  him* 
[He  was  sworn.] 

CLofAr.   Thomas  Playstead. 

Cranb,    1  challenge  biro. 

CL  ofAr.   William  Atlee. 

Cranb.   I  challenge  him.  . 

CL  ofAr.  John  Marsh.  (He  did  not  ap« 
pear.)    Andrew  Cook. 

Cranb.  I  do  not  except  against  him.  {He 
was  sworn.] 
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Cra«^.    I  challenge  bim. 

CLcfAr,   Wilimm  Partridge. 

Craikb.   I  chaHenppe  him. 

CI.  cfAr.    Peter  Levigne. 

Cranb.   I  challengfe  him. 

Ci.<fAr.   Thomas  Moody. 

Cranb.    I  challenge  him. 

CL  ofAr,    Richard  Belinge. 

Cr^nb.    I  challenge  him. 

C(.  ^ilr.   Thomas  Evans. 

Cfwub.  I  do  not  except  a^nst  him.  [He 
WIS  sworn.] 

C/.  rfAr.    Thomas  Ramag«. 

Cron^.  I  have  nothing  to  saj  against  him. 
[He  was  sworn.] 

Cl.ffAr.    Edirard  Townsend. 

Cr«ii^.   I  challenge  him. 

CL  cfAr,    William  Gunson. 

Cr^nh,    I  challenge  him. 

CL  tfAr,    Philip  Wightman. 

Cranb.  I  say  nothing  against  him.  [He  was 
wwm.] 

CL  rfAr.  John  Wybonme. 

Sir  B.  Shaver.  I  hope  yon  take  an  account 
of  the  chiklleng'es,  Mr.  Hardistey.  v 

L  C.  J.  Nay,  yon  should  take  care  of  the 
(^ttUeogen,  who  are  his  counsel :  if  he  had  no 
CDDQsel,  we  would  take  care  of  him.* 

Cryer.  Here  is  Mr.  Wybourne,  what  say 
▼on  to  htm? 

Cranb.  I  have  nothing  to  say.  [He  was 
sworn.] 

&r  B.  Shower.  I  hope  your  lordship  will 
rit^  be  of  counsel  for  him. 

I  C.  J.  We  are  to  be  equal  and  indifferent 
between  the  king  and  the  prisoner:  but  you 
tbat  are  now  his  counsel  by  law,  ought  to  take 
care  that  he  lose  no  advantage. 

Ci.ofAr.    William  Strode. 

Cranb.  1  have  nothing  to  say  against  him. 
[He  was  sworn.] 

CLtfAr.  Daniel  Byfidd.  (He  did  not  ap- 
|Mr.)    Benjamin  Noble.  (He  did  not  appear.) 

Cranb.  I  do  not  except  against  him.  [He 
wiSEwom.] 

CLcfAr.   Orver,  countes.    John  Caibe. 

Crytr,    One,  &c. 

CLcfAr.   Thomas  White. 
^Cfycr.  Twelve  good  men  and  true,  stand 
topwber,  and  hear  your  evidence. 

The  names  of  the  twelve  sworn  were  these : 
Md  Caine,  Robert  Bredon,  John  BilHers, 
njcbard  Bourn,  Nich.  Roberts,  Andrew  Cook, 
Thomas  Evans,  Thomas  Ramage,  Philip 
Wightman,  John  Wybonme,  William  Strode, 
MdTbomas  White. 

CL  cfAr.   Cryer,  make  proclamation. 

Crytr.  Oyez.  If  any  one  can  inform  my 
Ms  the  king's  justices  of  Oyer  and  Terminer, 
the  king's  seijeant,  or  the  kuig's  attomey«ge- 
jwri,  before  this  inquest  be  taken,  of  the  high* 
liesaoD  whereof  the  prisoner  at  the  bar  stands 

•  Sees  Note  to  the  Case  of  Don  Pantalcftt 
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indicted,  let  them  come  forth  and  they  shall  be 
heard;  for  noW  the  prisoner  stands  at  the  bar 
upon  his  deliverance :  and  all  others  that  ara 
bound  by  recognisance  to  give  evidence  against 
the  prisoner  at  the  bar,  let  them  come  tbrth, 
and  give  their  evidence,  or  else  they  forfeit 
their  recognizance. 

L.  C.  J.  Mr.  Attorney,  dp  you  think  wn 
shall  be  able  to  try  the  other  to  night  ? 

Att.  Gen.  That  is  according  as  this  holds, 
my  lord. 

X.  C.  J.  I  speak  it  for  the  ease  of  the  jury, 
that  they  might  be  dispatched,  and  not  attend 
another  day. 

An.  Gen,  I  doubt  we  cannot  trj  any  mor« 
than  this  to  night. 

L.  C.  X  Well,  it  is  no  great  matter,  it  will 
be  but  a  moniing's  work ;  it  may  be  loo  great 
a  stress  and  a.hurry  to  do  any  morf  to  night ; 
and  tlierefore  we  will  discharge  the  jury  tor  to 
night,  those  of  them  that  are  not  sworn;  but 
we  will  be  here  to-morrow  morning  by  seven 
o'clock ;  and  therefore,  pray,  gentlemen,  attend 
earlv. 

UL  of  Ar.  Charles  Cranbume,  hold  up  thy 
hand,  (which  he  did).  You^  that  are  sworn, 
look  upon  the  prisoner,  and  hearken  to  his 
cause.  He  stands  indicted  by  the  name  of 
Charles  Cranburne,  late  of  the  parish  of  %L 
Paul  Covent-garden,  in  the  county  of  Middle^ 
sex,  yeoman ;  for  that  he,  with  Christopher 
Knishtley,  late  of  the  same  parish  and  county, 
gentleman,  and  Robert  Lowick,  late  of  the  sam^ 
parish  and  county,  gentleman,  and  Ambrose 
Rookwood,  lateot  Ihe  same  parish  and  county, 
gentleman,  the  fear  of  God  in  their  hearts  not 
having,  nor  weighing  the  duty  of  their  alle-  - 
priance,  but  being  moved  and  seduced  by  the 
mstigation  of  the  devil,  against  the  most  se- 
rene, most  illustrious,  most  clement,  and  most 
excellent  prince,  our  sovereign  lord,  William 
the  Third,  by  the  grace  of  God,  of  Bngla^, 
Scotland,  France  and  Ireland,  king,  defender 
ofthefaith)  6cc.  their  supreme,  true,  rightful, 
lawful,  and  undoubted  lord,  the  cordial  love, 
and  the  true  and  due  obedience^  fiddity  and 
allegiance  which  every  faithful  subject  of  our 
said  lord  the  king  that  now  is,  towards  him 
our  aaid  Iwd  the  king  should  bear,  and  of  right 
ought  to  bear,  withdrawing,  and  wholly  to  ex- 
tinguish, intending  and  contriving,  and  witfi 
all  their  streng^th,  purpoaing,  desiring  and 
ronapiring  the  government  or  this  kin^om  of 
England,  under  hhn  our  nid  lord  the  kmg  that 
now  is  of  right,  duly,  happily,  and  very  well' 
establiBhed,  altogether  to  subvert,  change  and 
alter;  as  also  our  said  lord  the  king  to  death 
and  final  destruction  to  put  and  bring,  and  hie 
faithful  subjects,  and  the  freemen  of  this  lnn|[- 
dom  of  En^and  into  intolerable  and  most  mi- 
serable slavery  to  Lewis  the  French  king  to 
sabjogate  and  enthral,  the  10th  day  of  Fe- 
bruary in  the  7th  year  of  the  reign  of  our  said 
lord  the  king  that  now  is,  and  divers  other 
days  and  times, 'es  well  before  aa  after,  atvthe 
parish  of  St.  Paul  Covent-garden  aforesaid,  in 
theoovBty  aforesaid,  lalieTy,  malioieealy,  de* 
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TilishlVf  and  tnitDronsly,  did  compass,  ima- 
gin^M^  coDtrive,  purpose,  design  and  intend 
our  mi  lord  the  king  that  now  is,  to  slay,  kill, 
and  murder,  and  a  miserable  slaughter  among 
the  faithful  subjects  of  him  our  said  lord  the 
king,  throoghbut  this  whole  kingdom  of  Eng- 
land to  make  and  cause ;  and  their  sakl  most 
wicked,  impious,  and  devilish  treasons,  and 
traitorous  oompassings,  contrivances  and  pur- 
poses'aforesaid,  to  fulfil,  perfect,  and  brinf  to 
efiect,  they  the  said  Christopher  KoighUey, 
Kohert  Lowkk,  Ambrose  Kookwood,  and 
C||k4^  Cranburne,  and  very  many  other  false 
traitors  to  the  jurors  unknown;  afterwards,  to 
wit,  the  same  10th  day  of  February,  in  the 
year  abovesaid,  at  the  parish  aforesaid,  in  the 
county  aboTesaid,  and  dirers  other  days  and 
times,  as  well  before  as  after,  there  a6d  else- 
where in  ^SiSame  county,  falsely,  maliciously, 
advisedly^POmy,  traitorously,  and  with  force 
and  arms,  »did«meet,  propose,  treat,  consult, 
consent,  and  agree,  him  our  said  lord  the  king 
that  now  is,  by  lying  in  wait  and  wile,  to  as- 
saninate,  kill  and  murder:  and  that  execrable, 
hoi||^j^ttd  detestable  assassination  and  killing 
the  eotner  to  execute  and  perpetrate;  after- 
wards, to  wit,  the  same  day  and  year,  and  di- 
vers other  days  and  times,  at  the  parish  afore- 
said, in  the  county  aforesaid,  traitorously  did 
treat,  propose,  and  consult  of  the  way 9,  man* 
ner,  and  means,  and  the  time  and  phce  where, 
when,  how,  and  in  what  manner  our  said  lord 
the  kin^  so  by  lying  in  wait  the  more  easily 
they  might  kill :  and  did  consent,  agree,  and 
assent,  that  forty  horsemen,  or  thereabout  (of 
whom  they  the  said  Christopher  Knightlley, 
Robert  Lowick,  Ambrose  Kookwood,  and 
Charles  Cranburne,  should  be  four ;  and  every 
one  of  them  traitorously  took  upon  himself  to 
bo  one)  with  guns,  muskets,  and  pistols, 
charged  with  gun -powder  and  leaden  bullets, 
and  with  swonls,  rapiers,  and  other  weapons 
armed,  should  lie  in  wait,  and  be  in  amoush 
our  said  lord  the  king,  in  his  coach  being, 
when  he  should  go  abroad,  to  set  upon ;  and 
thtt  a  certain  and  competent  number  of  those 
men  so  armed,  upon  the  guards  of  our  said 
lord  the  king,  then  attending  him,  and  being 
with  him,  should  set  upon,  and  them  shooid 
fight  with  and  overcome;  whilst  others  of  the 
same  men  so  armed,  him  our  said  lord  the 
kine  shooid  assassinate,  slay,  kill,  and  murder. 
And  theyibe  said  Christopher  Knightley,  Ro- 
bert lAxWjSti  Ambrose  Rookwood,  and  Charles 
Gnnbttme,Ube  treasons,  and  all  their  treason- 
able intentions,  purposes  and  contrivances 
aforesaid  to  execute,  perform,  fulfil,  and  bring 
10  efiect,  afterwards,  (to  wit)  the  aforesaid  10th 
day  of  February,  in  the  7th  year  ahovesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid, 
4ivers  horses,  and  very  many  arms,  guns,  pis- 
tols, swords  and  rapiers,  and  other  weapons, 
ttDmnnition,  and  warlike  things,  and  military 
instniments,  falsely,  maliciously,  secretly  and 
traitorously  did  obtain^  buy,  gather  together, 
and  procure ;  and  to  be  bought,  obtained,  gti- 
tbcredttv»t^^«  aiidprocaKd  didoanaa,  with 
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that  intent  them  in  and  about  the  detastoble, 
horrid,  and  execrable  assassination,  killing,  ainl 
murder  of  out  said  lord  the  king  that  now  is, 
as  aforesaid,  to  be  used,  employed,  and  be- 
stowed: and  the  same  premises  the  more 
safely  and  certainly  to  execute,  do,  and  per- 
petrate, the  aforesaid  Christopher  Knightley, 
with  one  Edward  King  (late  of  higb-treasoD, 
in  contriving  and  conspiring  the  death  of  cMir 
said  lord  the  king  that  now  is,  duly  convicted 
and  attainted),  by  the  consent  and  assent  of  di  • 
vers  of  the  traitors  and  conspirators  aforesaid, 
the  aforesaid  10th  day  of  February,  in  the  7th 
y^ar  aforesaid,  traitorously  did  go,  and  came 
unto  the  place  proposed,  where  such  mtended 
assassinauon,  killing,  and  murdering  of  our  said 
lord  the  king,  by  ly  mg  in  wait,  should  be  done, 
perpetrated  and  committed,  to  view,  see,  and 
observe  the  oonveniency  and  fitness  ot*  the  same 
place  for  such  lying  in  wait,  asaassination,  and 
killing,  there  to  be  done,  perpetrated  and  com- 
mitted ;  and  that  place  so  being  seen  and  ob- 
served, afterwards,  to  wit,  the  same  day  and 
year,  his  observations  thereof  to  sereral  of  the 
said  traitors  and  conspirators  did  relate  and  im* 
|jhrt,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid  ;  and  the  said  Charles  Craii« 
bume  the  same  day  and  year  there,  in  order  to 
the  same  execrable,  horrid,  and  detestable  as* 
sassination  and  killing  of  our  said  lord  the  king-, 
by  the  traitors  and  conspirators  aforesaid,  the 
more  readily  and  boldly  to  execute,  perpetrate, 
and  commit,  advisedly,  knowingly,  and  traitor-  • 
onsly  did  b^r  and  carry  among  divers  of  these 
traitors  and  conspirators  forward  and  backward  ■ 
from  some  to  others  of  them,  a  list  of  the 
names  of  divers  men  of  them  who  were  de- ' 
signed  and  appointed  our  said  lord  the  king,  so 
as  aforesaid,  by  lying  in  wait,  to  kill  aod 
murder,  against  the  doty  of  his  alle^nce,  aod 
against  th^  peace  of  our  said  sovereign  lord  the 
kin^  that  now  is,  his  crown  and  dignity,  and 
against  the  form  of  the  statute  in  that  case  made 
and  provided.  Upon  this  indictment  he  hath 
been  arraigned,  and  thereunto  hath  pleaded 
Not  Guilty,  and  for  his  trial  hath  put  himself 
upon  God  and  his  country,  which  country  you 
are ;  yonr.char^  is  to  inquire,  whether  he  be 
^ilty  of  the  high-treason  whereof  he  stands 
mdicted,  or  not  guilty :  if  you  find  him  guiltv, 

}^ou  are  to  enquire  what  goods  or  chatteu, 
ands  or  tenements,  he  had  at  the  time  of  the- 
high-treason  committed,  or  at  any  time  smoe: 
if  you  find  him  not  guil^,  you  are  to  inquire 
whether  he  fled  for  it ;  if  you  find  that  he  fled 
for  it,  you  are  to  inquire  of  his  goods  and  chat- 
tels, as  if  you  had  found  him  guilty:  if  you 
find  him  not  guilty,  nor  that  he  did  fly  for  it, 
you  are  to  say  so,  and  no  more  :'and  hear  your 
evidence. 

Mr.  Mauntague.  May  it  please  your  lord- 
shi|i,  and  you  gentlemen  of  the  jury  ;  this  im 
an  indictment  of  high- treason  that  is  found 
against  fonr  persons ;  but  the  particular  treason 
against  the  prisoner  at  the  bar,  is  for  com- 
passing and  imagining  the  death  of  the  king, 
and  endeavooriog  to  subvert,  the  governweut. 
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uA  entefe  the  mtion  to  Lewis  the  French 
k»g:  and  the  indictmeiit  set*  forth,  that  the 
prisoner  nt  the  bar  did  for  this  purpose  meet 
asdcoMak  with  serenl  false  trulors  to  the 

a  tod  government,  of  the  wavs,  manner, 
neaos  bow,  and  the  time  and  place  when 
and  tfbero  to  assassinate  the  king;  and  at 
ksgth  they  agreed  that  forty  horsemen  should 
p  together,  and  oet  upon  tlie  king  in  his  coacbf 
alwivlamed  from  hnnting;  some  to  attack 
tkeooaeh,  while  others  set  upon  the  gtiards. 
IW  indidment  does  further  charge  him  with 
getting  horses  and  arms,  and  particularly  with 
onyiDg  a  list  of  the  assassinators  from  one 
i»  iBsther.  These  are  the  particular  things 
ebiigcdin  the  imiictment,  and  to  this  indict- 
Bcot  he  hss  pleaded  not  guilty  ;  if  we  prove 
tbe  fiiot,  genilemen,  we  do  not  doubt  your 
jMtice. 

Ait,  Gem.  Hay  it  please  your  lordship,  and 
m  gestlesBen  orthe  jury ;  the  prisoner  at  the 
btf,  Cbsries  Craabume,  is  indicted  for  high- 
ftcMon,  in  esmpaastngaiid  imagining  the  death 
rf  the  kiiy.  Gentlemen,  the  OTert-acts  laid 
n  the  iadictmeot  to  prove  the  prisoner  guilty 
IK,  tbst  he  was  at  several  meeUngs  and  con- 
wilitJoni  about  tbe  manner  of  putting  this  de- 
9^  IB  eiecutioD  ;  at  which-  meetings  it  was 
*V^  that  there  should  be  about  forty  horse- 
KB  in  oomber  prepared,  and  armed  for  that 
piqwte,  and  they  did  provide  bOrses  and  arms 
fcrtktt  very  thing,  and  did  agree  to  put  it  in 
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Geodemen,  the  evidence  that  you  will  hear 
Fodoeed  against  the  prisoner  at  the  h(r  will  be 
tf  tbii  nature :  Yon  will  hear  from  the  wtt- 
MKi,  that  about  Christmas  last,  or  tbe  be- 
giBniBg  of  Janoarv,  sir  George  Barcley  did 
CMBs  over  from  Fimnce  from  the  late  king 
iuMi,  to  whom  he  was  an  officer  in  his  guards, 
^•eommissioD  for  attacking  the  pnnce  of 
<^Mge,  or  levying  war  upon  his  person.  He 
cuse  over  about  that  time,  and  several  troopers 
tf  the  latcidng  James's  guards,  to  assist  him 
■thy  barbarous  conspiracy.  When  sir  George 
Mey  came  over,  he  did  acquaint  with  this 
^a  leveral  persons  m  EngUnd,  that  he 
I^Miybt  praper  to  be  accomplices  with  him  in 
V»  P^molarly  captain  Porter,  Mr.  Charnock, 
arWiUiain  Pte-kyns,  and  several  others  whose 
*^yoa  will  bear  of,  and  they  had  several 
Kc^p  shout  it  the  beginning  of  February, 
tt  ca^  Porter's  lodgings,  at  the  Nag's-Head 
^Csr«it.gardeD,  at  the  Sun  tovem  in  the 
^"fud,  at  the  Globe  tavern  in  Hatton-garden, 
^•everal  other  places  where  they  consulted 

*  vfcat  maimer  they  might  attempt  and  ac- 
««i«ib  this  bkMdy  design. 

GttdcoMn,  yon  will  hear,  that  at  ihese 
■**"H»  it  was  proposed,  that  they  should  do 

*  V  uobnsesde  as  the  king  came  from  Rich- 
nosdabooliag,  whither  be  used  to  go  upon 
"wdays:  oiEen  were  for  doing  it  on  this 
Jjde  the  walsr.  And  so  their  opnuooe  being 
widad,  it  was  thought  neoessary  to  find  out 
**}*ettle which  was  the  best  place;  and  in 
tite  thsraotojOiey  emloytd  oaplam  Portsr, 
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Mr.  Knigbdey,  and  Mr.  King  (who  was  exe- 
cuted) to  view  the  ground ;  and  accordingly 
they  went,  and  pitched  upon  the  lane  between 
Brentford  and  Tumham-green  for  this  pur- 
pose, as  the  most  convenient  place :  and  bar* 
mg  so  done,  they  came  back,  and  gave  an  ac- 
count to  those  that  had  appointed  to  meet  them^ 
to  hear  the  success  of  their  expedition,  at  the 
Nag's- Head  in  Covent-garden ;  and  in  that 
place,  yon  will  find  by  the  evidence,  that  those 
persons  who  were  the  heads  of  tbe  conspiracy, 
undertook  to  find  their  several  proporuons  of 
men,  for  whom  they  would  undertake  that 
would  go  with  them,  and  be  concerned  in  this 
design.  Sir  George  Barcley  was  to  furnish 
about  twenty.  He  had  the  command  of  the 
troopers  that  came  from  France,  and  those 
other  officers  that  came  thence  were  under  him* 
Captain  Porter  was  to  furnish  seven,  Charnock 
was  to  furnish  eight,  sir  William  Parky  ns  was 
to  furnish  five  horses  and  three  men,  and,  I 
think,  Lowick  was  to  furnish  some  more :  in 
the  whole  number  they  reckoned  there  should 
be  about  forty. 

It  will  appear,  gentlemen,  that  the  prisoner 
at  the  bar,  Mr.  Cranbume,  was  one  of  the  men 
that  captain  Porter  undertook  to  get,  and  etf- 
gage  in  this  design;  and  accordingly  captain 
Porter  did  acquaint  Mr.  Cranbume  with  it; 
and  he  did  undertake  to  be  one,  and  to  be  ready 
to  go  with  him,  and  be  concerned  in  this  as- 
sassination. You  will  find  he  was  acquainted 
with  it  about  the  14th  of  February,  the  day  be- 
fore tbe  first  time  that  they  intended  to  assault 
the  king :  theu  he  did  undertake  and  agree  to 
prepare  himself  against  the  next  day.  The 
next  day,  which  was  the  15th  of  February, 
thev  bad  several  meetings,  and  they  wera 
making  preparation  in  order  to  go  out.  It 
happened,  by  great  proridenoe,  his  majesty  did 
not  go  abroad  that  day,  and  thereupon  they  dis- 
persed themselves;  but  they  had  meetings 
afterwards,  at  which  meetings  tbe  prisoner  was 
present  with  capUin  Porter,  Mr.  rendergrass, 
Laltoe,  and  several  others  that  were  concerned 
in  tbe  conspiracy,  particularly  the  31st  of  Fe- 
bruary, the  day  before  the  second  time  they 
were  to  have  put  this  in  execution.  Captain 
Porter  being  at  tbe  Sun  tavern,  with  several 
other  gentlemen,  and  thev  resolving  to  have  it 
executed  the  next  day,  if  tne  king  went  sbroad  ; 
captain  Porter  sent  tor  Cranbume,  and  Keyes 
that  was  executed,  and  Ketidrick  and  Sher- 
bora,  four  of  those  that  he  had  undertaken  for, 
(of  whom,  I  say,  Cranbume,  the  prisoner  at 
tbe  bar,  was  one)  and  then  he  aoqtiainted  them 
th|it  they  were  resolved  to  go  on  with  it  th^ 
next  day.  And  then  thev  agreed  to  be  in  a 
readiness  accordingly.  Tiie  next  day  the  pri« 
soner,  with  some  others,  met  at  Mr.  Porter's^ 
where  thev  were  preparing  to  go  ont  and  at- 
tack the  kmg,  and  they  had  several  discourses^ 
abont  ^e  ways  and  means  of  domg  it;  and 
particnlarly  captain  Porter  at  that  time  said, 
that  he  had  a  very  good  gun  that  held  aboui 
six  or  eight  bqllets,  and  thatl(r  PendergrasS[' 
was  to  fanroi  who  was  to  attack  t|ho  ooMh,  9mA 
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shoot  into  ibeimcb:  Mr.CruihnnievMtlieM 
present  at  that  timey  and  Mr.  Cranbame  was 
employed  barticularly  by  capt.  Porter  to  carry 
A  list  that  Forter  writ  ot  the  aanaes  of  several 
men  that  were  to  act  in  it  under  him,  and  this 
he  was  to  carry  to  Charnock ;  Porter  writ  it 
and  gave  it  himi  and  he  carried  it,  with  direc- 
tions to  bring  it  back  with  the  list  of  the  names 
of  Mr.  Charnock's  men.  Cranbume  did  ac- 
cordingly at  that  time  carry  the  list  of  the 
names  V)  captain  Charnock,  and  brouflht  it 
back,  with  an  additional  list  from  capt  Char- 
nock, of  his  men. 

At  that  time,  you  will  hear  farther,  when 
Cranbume  brought  the  list|  he  broogbt  an  ac- 
count that  he  heard  the  kmg  did  certainly  go 
f|broad :  for  Mr.  Charnock  had  intelligence  so 
Trom  Chambers,  who  lay  at  Kensington  to  get 
intelligence;  at  which  tfiere  was  vary  great 
rejoicing  among  all  that  were  present  at  that 
time,  hoping  they  should  have  an  opportunity 
to  put  this  execrable  design  in  execution ;  and 
ao  they  prepared  all  of  them  to  go  out.  There 
were  several  inns  in  Turnharo- Green  and 
Brentford,  and  thereaboiits,  and  they  were  to 
be  placed  two  or  three  in  an  inn,  that  they, 
inight  be  readv  to  get^tqgether  when  time 
should  serve.  It  happoDeb  uie  king  did  not  ^o 
abroad  that  day  neither,  there  being  some  dis- 
covery of  this  design,  and  so  they  did  disperse 
themselves,  u  apprehending  it  was  discovered. 

Gentlemen,  it  will  appear  by  several  wit- 
nesses, that  the  prisoner  at  the  bar  was 
engaged  in  this  horri4  tveasonable  design, 
and  was  to  bare  acted  a  part  in  it.  We  will 
call  our  witpasses  that  will  make  the  particulars 
out  to  you^  apd  we  do  not  question  but  you  will 
4o  w^atia  right.  First,  cal)  captain  Porter, 
r  Who  was  SW01B.3 
^  SoL  Gen.  PMiy,  if  yoa  please,  capt.  Porter, 
give  the  court  and  the  jury  an  acoount  what 
ypu  l^iow  of  this  wicked  intended  assassins- 
tion,  and  what  share  the  prisoner  at  the  bar 
hadinitP 

^  Torter,  My  kird,  before  this  wicked  assas- 
noatuin  was  on  foot,  the  prisoner  at  the  bar, 
Mr.  Cranbume,  was  employed  by  me  to  buy 
arms ;  I  used  to  give  him  meoey  to  go  to  the 
brokers  to  buy  anna  at  s60ond«nand,  and  he 
brought  a  sword-cutler  to  me,  of  whom  1 
bougnt  about  twenty  swords.  And  when  sir 
Geoiige  Bareley  came  into  Sngland^  and  this 
buiiness  was  resolved  upon,  I  acquainted  hiqi 
with  the  design,  and  promised  to  mount  him. 
He  never  was  at  any  of  the  meetings  with  cap- 
tarn  Charnock,  sir  Geoige  Bareley,  or  sir  Wm. 
^aiky  ns ;  but  he  went  to  look  for  a  horse,  and 
was  ready  both  Saturdays  to  so  alonp;  with  me. 
On  Saturday  the  asd  I  sent  nim  with  a  mes- 
sage to  sir  William  Parkyns,  for  the  note  for 
the  two  horses,  which  he  had  promised  me  to. 
furnish  me  with,  out  of  his  five  that  he  wm  to 
furnish ;  he  came  back  again,  and  told  me  that^ 
there  was  a  meiseoger  came  and  said  that  the 
king  did  go  out,  and  he  knew  where  to  have 
the  two  hoTMs :  that  Mr.  Charnock  was  afraid 
W4|  should  P9t.  have  thf  full  nwber  qf  oien, 
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and  desired  use  to  send  him  the  names  of  may 
men;  I  did  write  a  list  of  the  namea  of  my 


,  and  1  went  afterwards  to  the  Blne-Po 
in  Spring- garden,  whither  he  was  to  conae  to 
me ;  he  did  so,  snd  he  brought  book  the  list  c»f 
my  men,  with  the  list  of  Mr.  Chamock'a  mea 
written  underneath  it,  and  at  the  same  time 
news  was  brought  that  the  king  did  not  go 
^oad  that  day. 

jL.  C.J.  You  say,  that  before  the  assasnom- 
tioD  wss  set  on  foot,  you  employed  him  to  buy 
arms  snd  horses  ? 

Porter,  My  lord,  I  acquainted  him  with  it 
the  Friday  before  the  first  Saturday. 

In  C.  J.  You  said  be^fore  the  assassinjitioA 
you  employed  him  to  buy  arms:  when  won 
thatP 

Porter,  I  said  before  the  aswsssinstion  was 
on  foot  1  employed  him  to  buy  arms.  I  told 
him  I  was  to  be  a  captain  in  colonel  Pttfker'e 
raiment,  and  promised  to  make  him  my  qaar« 
ter-master. 

X.  C.  J.  How  long  ago  waa  this?  T?as  It » 
wedc  before  the  assassination  was  on  foot? 

Porter,  Ue  has  known  of  my  being:  a  cap* 
tain  in  col.  Parker's  regiment  this  two  yeaia. 

Ait.  Gen,  I  do  doimt,  my  lord,  he  does  not 
distinguish  the  times  when  he  bought  the 
arms,  and  when  the  assassiaatmn  was. 

JL  C.  J.  Yes,  yes,  he  does  now:  I  misap- 
prehended him  at  first,  and  thought  he  said  bo 
bad  employed  him  to  buy  arms  a  week  before 
the  asssssination  was  on  foot ;  but  he  saya  it 
waa  a  longer  time. 

Att.  GcB.  I  desire,  my  lord,  he  may  be 
asked  what  time  he  bought  anna  before  thia  aa- 
sassinatioa :  when  was  the  httt  time  ha  bought 

msP 

Porter.    It  was  serersl  eMnith9  Wfbm  ihm. 


Att.  Gen.  Wss  it  within  a  year  helm  itr 

Porter,  Yes;  1  believe  it  w^  within  a  jear. 
I  gave  him  several  times  money  for  that  pur- 
pose, in  all  above  ten  pounds,  imd  be  tohl  ine» 
one  wi^h  i^iother,  he  nad  bought  ten  caae  oC 
pistols,  and  kept  them  in  the  ooosetiU  tlmrv 
winne  occasion* 

Att.  Gem.  How  kmg  ago  k  It  P 

Porter.  I  believe  about  a  year;  witiiiB  a 
year* 

Att.  Gen.  When  did  you  fini  ecfoaint  biia 
with  the  assassination  ? 

Porter.  Presently  after  sir  Georgf  Berdey 
aoqnainteil  me  with  U ;  I  sent  to  him,  to  deeiia^ 
him  Ui  get  the  pistols  dean  and  ready. 

Att.  Gen.  Did  you  tell  him  of  the  design  f 

Porter.  I  told  him  theiewaaadesigii  oa 
foot,  and  I  woukl  tell  him  more  wbe^  I  aaiw 
himoeii;  and  Idssire^him  togetthaswosds 
from  the  sword-cutlers,  and  the  pistds  irlirmn 
and  r^s4y.  And  I  met  him  aAerwarda^  aad 
told  him  ofthe  design,  and  that  we  intended  to 
do  it  on  Saturday,  the  15th;  and  he  engweA 
to  be  resdy  and  iwe  one.  On  the  Friday  oe^ 
fore  the  S9d  he  went  with  me  to  the  Cock-nit^ 
and  there  we  met  with  one  Mr*  Qana,  ana  i 
ykod  him  if  bo  knew  whfiv  ut^fgonAhulkUK^j^ 
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MBMltelaidf  HetiidbeMlefed  be 
M\  indl  Mol  Cfinborne  with  Imoi,  and  be 
CMte  Me,  MMltcMtoe he hed feoad  two  or 
ttreeool  IS  BfaieiiMNiry. 

I.C./.  LoQkjo,eo|ilaifiBftter,yMiiiiiiil 
•otgpeokoo  fast,  k  ia  iniMoilble  to  nndenland 
«  naeh  mailer  aa  joa  deliver  without  distin- 
:  ofliiDea.  You  nid,  that  some  iong^ 
the  SBsawinstion  waa  oo  Ibot  joo 
Mst  bin  lo  bay  anns ;  Ibr  what  purpose  were 

AitGoi.  My  lord,  he  has  told  yon 

L  C.  /.  Pmy,  let  me  hear  it  from  him  again. 

Portir.  Iaay,mylord,  hekoewofroy  be* 
hf  a  esptaiB  in  colonel  Parker's  rq^ment  this 
tvo  years. 

LC.J.  But  what  were  those  arms  for  that 
kbsoghtr 

Porter,  To  he  mdy  against  king  James 
hsM,  which  was.designed  several  times. 

L  C.  J.  Why,  now  you  make  the  matter 
deirtonie. 

MtGau  My  lord,  that  Is  not  the 
go  spoo,  tiiat  18  but  introductory  to  the 
im  tbst  we  Are  now  tryitig.  Therefore  we 
Mie  to  know  of  him :  cap&in  Porter,  when 
did  jm  irst  aeqoaint  Cruibume  of  the  assas- 
aaHionQfthekiiig? 

Pwler.  Aa  aoon  aa  sir  Oooige  Bardejr  ac- 
fniated  me  with  it,  and  desired  me  to  get  what 
mm  I  oonld  to  eflbet  it  I  sent  for  Cranbume 
l»  oy  kodgings  in  Norfolk-street,  and  he  eame 
to  aeane  momiog  ;  and  I  told  him  there  waa 
t  dciign  on  foot^  and  1  would  tell  him  more  of 
itiAerwaids. 

^  GtM.  When  was  it  that  dr  Geot^  Bar. 
thy  icqnainted  you  with  it  P 

Porter,  jlbout  the  fartter  end  of  January. 

JUt  Gem,  And  what  said  he  to  It  when  you 
MmiBtedlnmwithitP 

i*wf  cr.  He  did  a^pree  to  go  with  me,  and  I 
pwrised  to  fhmisb  mm  with  horse  and  arms ; 
ttd  OB  Friday  before  the  15th  I  sent  hhn  with 
^casB  of  aiatols  to  sir  William  Parkyns,  to 
IMrii  the  three  men  he  was  to  mount  with 
faovn  horses. 

LCJ.  W1m>  was  to  have  thoM  three  case 
tfmitsliP 

iWfcr.  8b  Wflliam  Parkyns  was;  and  he 
Mwd  them  to  sir  William  Parkyns's. 

AiL  Gem.  How  tohg.  was  this,  do  you  say, 
Mit  the  assaa'sinstion  was  to  have  been  P 

Pmier.  It  waa  Friday  before  the  15th. 

Att  Gem.  That  was  before  the  first  time 
^  k  was  to  have  been  doneP 

Perter.  Yes ;  and  Friday  before  the  last,  I 
M  bim  to  hiok  after  the  horses  that  Ounn  said 
M  bebeved  he  could  help  me  to,  and  he  came 
to  me  to  the  8un-tavem  m  the  Strand,  and  told 
■c  he  and  Jeflciy  Goon  had  found  three  horses 
■  Blsonnbury,  and  1  came  out  of  the  room 
^^  I  w«i  widi  sir  George  Bardey  and 
^wi,  sad  there  was  KendHck,  and  Keyes, 
""dCraabume,  and  I  told  them  we  were  re- 
^^^^  to  put  it  in  execution  the  next  day. 

Ait  Gen.  Well,  pray  what  discourse  had 
^QwhtoUattencxtdayP 
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Porter.  Thenestday,theHd,  became  to 
my  kNlglng  at  Maiden-fuie,  and  I  sent  him  to 
sir  WilOam  Paikyns  for  a  noto  for  the  two 
horses,  that  I  wasto  liMUiitof  bis:  he  ( 


back  and  toU  me,  he  knew  wbere  to  bare 
them,  and  that  captain  Chamock  was  afraid 
we  should  not  have  our  oomplement  of  men, 
and  desired  me  to  send  him  an  aooount  what 
men  1  could  briiig,  which  I  did  by  Mr.  Cran- 
bume, and  beiii|[to  go  to  tbe  Blue-Posto,  or- 
dered him  to  bnng  it  me  thidier,  and  ha  did 
brmg  it  back  to  me  to  the  Blue-Posts,  with 
captoin  Chamock's  list  underneath. 

SoLOtn.  Pray,  captain  Porter,  was  there 
any  body  present  when  you  sent  the  list,  and 
the  prisoner  brought  it  back  to  you  P 

J^orfer.  Yes,  there  was  Mr.  DO  la  Rue,  and 
captain  Psndergrass,  and  Mr.  King,  1  know  of 
none  else. 

Att.  Gen.  Pkay  do  yon  remetnber  what 
healths  were  drunk  after  you  heard  the  king 
waa  not  to  go  abroad  P 

Porter,  t  do  not  remember  what  healtha 
were  drunk  that  day  nsrticnlarly ;  but  whether 
it  were  Thursday  or  Friday,  (1  cannot  tell  par- 
ticdarljr  the  day).  We  drank  a  heahh  to  the 
sqaeezing  of  the  Rotten  Orange  upon  the  nest 
SatnrdQ. 

Att.Oen.  Who  ^ras  present  that  4ajr  wheii 
that  health  Was  drunk  P 

Porter.  Mr.  Cranbume  was  thfers  present  at 
that  time,  and  did  drink  the  health. 

Mr.  Cmper.  Pray,  Sir,  did  he  meet  you  by 
appointment  on  Saturday  the  15tb,  or  was  it 
byidcidentP 

Porter.  By  appomtment,  as  all  the  rest  did; 
to  get  ready,  as  all  tbe  rest  did,  to  go  Upon  the 
dengn ;  and  so  it  was  both  days. 

Sir  B.  Skomer.  If  they  have  done  fdth  Mr. 
Pbrter,  we  would  ask  bim  a  question  or  two  for 
the  prisoner:  wedenreto  know  wben  it  wal 
that  those  arms  were  bought  that  he  talks  of  P 
For  we  must  acknowledge  that  Mr.  Cranburne 
heretofore  went  upon  several  messages  for  cap- 
tain Porter ;  wben  was  that  buying  of  arras? 

Porter.  1  tell  you,  I  cannot  exactly  tell  thO 
month. 

Cranbume.  "Da  you  remember  tbe  yearP 

Porter.  I  l>elieve  It  was  less  than  a  year  be- 
fore the  assassination  was  on  foot. 

Cranbume.  If  you  remember,  Sir,  it  was  a 
month  before  colonel  Parker  was  put  in  the 
Tower. 

Porter.  It  was  several  times ;  I  cannot  tell 
the  particular  times. 

Sir  B.  Skotver.  My  lord,  t  desire  to  know^ 
when  he  first  communicated  this  design  to  Mr. 
Cranburne  P  and  who  was  by,  and  where  it 
wasP 

Porter.  I  told  you  I  sent  for  Mr.  CranburnO 
one  day  in  tbe  week  before  the  15th,  and  bo 
came  to  me  at  my  lodging  in  Norfolk-street^ 
and  1  acquainted  bim  Uiat  sir  George  Barcley 
was  come,  and  there  was  such  a  design  on 
foot;  and  I  desired  him  to  get  those  pistols 
that  he  had  of  mine  ready,  and  cleaned,  that 
they  might  be  ready  for  the  execution. 
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Sir  B.Shmer.   Wh«t day  w»  that? 

Porter.  One  day  in  the  week  before  the 
;i5th. 

Cranbume.  Did  you  erer  name  sir  George 
Barcley  to  me  in  your  life  ? 

Porter.  Ves,  r  did ;  I  told  yoa  he  was 
eome  from  France. 

Cranburne,   Where  was  that,  at  Mr.  —  ? 

Porter,   Id  Norfolk-street,  where  I  lay. 

Cran^me.,  Who.  was  by  ? 

Porter,   Nobody  but  myself. 

Sir  JB.  Shower.  Upon  wbatoocasiou  did  you 
meet  there? 

Porter.    I  sent  for  him  to  mv  lod^o^. 

Sir  B.  Shower.  How  long  had  sir  Geoige 
Barcley  been  in  town,  before  thst  time  ? 

Porter.  I  cannot  tell  the  time  when  be  came 
to  town. 

Sir  B.  Shower.  How  long  was  it  after  he 
came  to  town  before  yen  saw  him  ?  Had  you 
seen  him  a  week  or  a  fortnight  before  ?  Iray 
recollect  yourself. 

Porter.  I  told  you  that  the  first  time  I  heard 
of  him,  was  the  latter  end  of  January ;  captain 
Charnock  told  me  he  was  come,  but  I  was  then 
sick  of  the  gout 

Sir  B.  Shower.  Now  then  I  would  desire  to 
know,  who  was  by,  upon  the  Friday  before  tlie 
SSd,  at  the  Sun-ta¥em  in  the  Strand,  when 
you  and  Mr.  Cranburne  were  there  ? 

Porter.    I  did  tell  you.  Sir. 

Sir  B.  Shower.  I  desire  to  know,  whether 
there  was  aov  body  besides  Mr.  Cranburne, 
Kendrick,  and  Reyes  ? 

Porter.  Sir,  I  wiH  tell  you  all  I  can  re- 
member ;  1  was  in  one  room  with  sir  George 
Barcley,  and  there  was  sir  William  Parkyno, 
captain  Charnock,  and  myself;  and  afterwards 
1  went  into  another  room,  where  there  was 
Kendrick,  and  Cranburne,  and  Keyes;  and 
Jeffery  Gunn  came  io  afterwards ;  I  remember 
nobody  else. 

Mr.  Phipps.  Wflis  not  Gunn  there  when  you 
you  first  came  in  ? 

Porter.  To  the  best  of  my  remembrance, 
he  came  in  afterwards. 

Sir  B.  Shower^  My  lord,  this  may  be  a  ?efy 
material  part  of  our  defence,  and  therefore  we 
must  enquire  a  little  the  more  into  it.  Mr. 
Porter  is  pleased  to  say,  that  he  was  in  a  room 
with  air  George  Barcley,  and  Charnock,  and 
sir  William  Parkyns;  and  he  came  out  into 
another  room,  where  was  Mr.  Cranburne,  Ken- 
drick, and  Keyes ;  and  there  he  says,  after  he 
had  been  there  some  time,  Gunn  came  in ;  I 
desire  to  know  whether  Gnnn  was  there  when 
he  first  came  in? 

Porter.  To  the  best  of  mv  remembrance,  he 
came  ia  afterwards ;  but  I  cannot  positi? ely 
tell,  for  I  was  in  and  out  sereral  times, 

^  Mr.  Phipps.  At  the  time  that  you  commu- 
nicated this  design  to  Mr.  Cranburne,  what  said 
be  to  you  ? 

Porter.  When  J  first  communicated  the 
thing  to  him,  I  told  him  there  was  a  thin^  on 
foot  for  the  serrtoe  of  king'jamesi  and  desired 
him  to  go  ak»Dg  with  me. 
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L.C.J.  What  kind  of  a 
him  it  was? 

Porter.  He  asked  me,  what  kind  of  i 
it  was?  I  told  him  sir  George  Barcley  ^na 
eomeover,  and  I  told  the  whole  design  of  th« 
assassination  of  the  prince  of  Orange,  that  it 
was  intended  to  take  him  off,  as  he  came  trom 
Richmond  from  hunting. 

Mr.  Phipps.  And  pray  what  did  Mr.  Craa- 
bume  say  to  you  ? 

Porter.  He  said  he  would  be  ready  to  go 
along  with  me. 

M  r.  Phipps.  You  say,  you  sent  by  him  three 
case  of  pistols  to  sir  William  Parkyns  ;  at  that 
time  did  you  tell  him  for  what  deaigo  tboee 
pistols  were  ? 

Porter.  I  told  him,  they  were  for  the  three 
men  that  sir  William  Partyns  was  to  OMMiDt 
npon  three  of  his  five  horses. 

Cranburne.  Did  you  speak  to  me  to  entry 
those  pistols  to  sir  William  Parkyns  ? 

Porter.  1  think  so,  to  the  liest  of  my  re- 
membrance I  ordered  you  myself  to  cnrry 
them. 

Sir  B.  Shower,  Captain  Porter,  I  desire  yo« 
to  recollect  yourself,  and  tell  us  plainly,  whe> 
ther  the  d«Bign  waa  communicated  to  Mr. 
Cranburne  before  the  15th  ? 

Porter.   Certainly,  Sir. 

Sir  B.  Shower.   Are  you  sure  of  it  ? 

Porter.   Yes,  Sir,  1  am  sure  of  it. 

Sir  B.  Shoper,  I  ask  yon,  because  yon  kix^w 
what  has  been  said  upon  this  occasion  in  other 
trials. 

Cranburne.  Where  did  yon  write  the  note, 
that  you  say  you  sent  to  sir  William  Parkyns? 
Was  that  note  sealed,  or  was  it  not  ? 

Porter.  I  dki  not  tell  you  that  I  wrote  a 
note. 

Cranburne.  Yon  swore  that  yon  wrote  a 
note,  and  sent  it  by  me  to  sir  William  Parkyns 
for  two  horses. 

Porter.   I  said  no  such  thing,  Sir. 

Sol.  Gen.  Look  you,  captain  Porter,  let  him 
ask  you  any  questions ;  and  if  they  be  proper 
answer  them,  and  let  not  his  affirmations  or 
mistakes  profoke  you  to  be  angry. 

Porter.  I  said,  I  sent  him  to  sir  William 
Parkvns,  ibr  a  note  to  have  the  horses  horn 
Mr.  Lewis. 

Mr.  Phipps.  Did  you  send  him  with  a  let- 
ter, or  was  It  a  message  by  word  of  mouth  ? 

Porter.  I  did  send  him  by  word  of  moutfa, 
for  a  note. 

L.  C.  J.  Pray,  gentlemen,  obserre  the  en- 
deuce  :  sir  William  Parkyns  was  to  give  a  note 
for  two  horses,  and  captain  Porter  sent  Cran- 
burne for  the  note. 

Mr.  Phipps.  The  question  therefore  that  I 
ask,  is,  whether  be  sent  a  letter  for  the  note, 
or  whether  by  word  of  mouth  ? 

Porter.   I  sent  by  word  of  mouth. 

Cranburne.  Pray  will  you  tell  the  ooort 
what  yon  said  upon  the  39d  to  Mr.  Pendenmss 
and  me,  after  you  came  down  from  the  Bine* 
Posts,  leaning  upon  the  rail. 

Porter.   I  do  not  remember  a  word  of  it,  for 
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Jbr  High  Treason. 

1  cranot  riMMintifff  every  word  thai  I  haTe 
spaken/ 

Sir  B.  Skower.  If  yon  can  remember  one 
urticiilar,  aure  joa  can  vemember  another, 
if  joa  canool  remember  this,  how  came  you 
to  remember  any  part  of  the  discourae  that 
happened  at  the  Bltte-Posts? 

I'orter,  Beeaoae  that  was  material  to  this 
i  for  I  bad  rery  soon  after  a  particnlar 
I  to  recollect  it  upon  the  breaking  out 
ofchepkiC 

Crun^me.  Pray  what  hour  was  it  this  Sa- 
turday the  IMh,  that  you  communicated  this 
desi^to  me? 

ForUr.  I  cannot  tell  what  hour,  but  I  say 
yoQ  met  at  the  Blue-Posts  Saturday  the  15tb. 

Crmmbume,  You  say,  you  communicated  it 
to  ne  the  15th. 

AiL  Gem,  He  says  he  communicated  it  to 
ymi,  before  the  16th. 

Cmstenie.  I  desire  to  know  where  he  was 
the  14th. 

Forter.  I  say,  one  day  before  the  15th ;  is 
that  week  1  sent  for  you  to  come  to  my  lodg- 
ings, and  you  did  come,  and  there  I  commu- 
nicated it  to  you. 

Crmnhmrwc.  Sir,  I  was  not  at  your  lodgings 
that  week. 

Mr.  Pik^^.    Wliatdayoftheweek? 

ForUr.  1  cannot  be  positif  e  whether  it  was 
Thursday  or  Fnday,  or  what  day;  but  one 
daythal  week  it  was. 

Mr.PAijpps.  Yott  ought  to  be  positire  when 
kwai. 

ForUr,    I  do  tell  you  as  near  as  I  can.  . 

Mr.  FMpps.  With  submission,  my  lord,  he 
ought  to  be  positive  one  way  or  other. 

L.  C.  J.  Nay,  I  do  not  see  that  he  ought  to 
he  positiTC  to  a  day ;  he  may  be  so  if  he  can. 

Cramhime.  Pray  what  day  did  you  say  you 
sent  me  to  air  George  Barcley  P 

Farter.  1  do  not  say  that  I  erer  sent  you  to 
sir  Geot^  Bardey. 

Mr.  Fkippt,  Can  yon  take  upon  yon  to  say, 
that  he  was  at  jonr  mdginga  that  week  before 
tbel5th?        ^  ^ 

Forier.  To  the  best  of  my  knowledge  it  was 
one  day  that  week. 

Mr.  Fk^p§*  To  the  best  of  your  knowledge ! 
Are  you  sure  of  it  ? 

Xb  C*  /.   Speak  as  certainly  as  yon  can. 

Foricr.  Indeed,  I  believe  so,  it  was  before 
the  15th.  1  am  sure,  1  think,  it  was  witbin 
three  or  four  days  after  sir  Qeoige  Barcley  had 
acquainted  me  with  it,  1  sent  tu  the  prisoner  to 
cseie  to  me  to  my  knlgingB,  at  Mrs.  — ,  in 
Nsifoik  street,  and  acquainted  him  with  it. 

L.  C.  J.  And  i^en  vou  acquainted  him  with 
it,  whsl  did  you  tell  him  ?  What  part  was  he 
tsactinit? 

Forier.  I  told  him,  1  would  hare  him  go 
iloDg  with  me,  and  that  I  bad  set  him  down 
fir  one  of  my  pasty,  and  would  provide  him 
hMie  and  arms ;  and  he  did  agree  to  go  along 
vilbme. 

Sir  B.  Skamer.  Mr.  liTebber,  Pray  let  ne 
m  Cbanock's  trial. 
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Sk.Bu»kmgkam.  Why,sirBarthotomew,ie 
the  trial  any  evidence  ?  > 

Sir  B,  Acmer.  Mr.  Sheriff,  I  know  what 
use  lean  make  of  it. 

Sol,  Gen,  Will  you  ask  him  any  rooreeoeo- 
tions?— Sir  B.  Shower.    No,  Sir. 

SqL  Gen.  Then  swear  Mr.  Do  la  Rue. 
[Which  was  done.]  Pray,  Sir,  give  the  court 
and  the  jury,  an  account  what  yon  know  of 
the  intended  Msassination,  and  what  share  the 
prisoner  had  in  it. 

De  la  Bttc.  it  is  too  long  a  story  to  tell 
you  all  that  1  know  of  this  matter ;  but,  if  you 
please,  I  will  tell  you  what  concerns  the  pri- 
soner at  the  bar.  I  am  heartily  .sorry  that  I 
have  occaskm  to  appear  against  him,  as  Ij 
would  be  truly  against  any  t^y:  but  since  I 
am  here  upon  my  oath,  1  must  declare  the 
truth,  and  nothing  but  the  truth ;  and  1  hope  I 
shall  not  declare  any  thing  but  what  ia  truth. 
0pon  Saturday  the  15th  of  February,  the  day 
that  the  design  was  to  have  been,  put  in  exe- 
cution against^  his  majesty,  and  all  that  were  in 
tlie  coach  with  him,  and  against  his  guards;  I 
went  to  Mr.  Chamock's  lodgings  in  Norfijk- 
street,  to  inform  myself  whether  they  resolved 
on  that  dav  to  go  out  upon  the  design ;  and  I 
found  bv  Mr.  Charnock  that  they  did  resolve 
it,  and  f  atayed  there  awhile,  till  such  time. as 
Mr.  Chambers  came  in ;  I  did  not  know  whence 
he  came  then,  but,  as  1  was  informed  after* 
wards,  he  came  from  Kensington  to  Mr.  Char- 
nock, and  his  boots  were  dirty ;  and  Mn  Char- 
nock told  me  he  had  sent  a  messenger  to  Mr. 
Porter  ;  and,  says  he, '  If  you  will  stay  a  little 
*■  time,  I  shall  have  an  answer.'  ^The  messenger 
came  back,  and  told  him.  That  captain  Porter 
dined  at  the  Blue- Posts  in  Spring-garden.  I 
did  not  go  to  dine  with  him,  but  went  home, 
where  I  saw  Mr.  King,  who  told  me,  that 
the  king  did  not  go  out  that  dav.  I  told  him, 
1  heard  be  did  not:  I  found  by  Mr.  Chambers's 
coming  hack,  and  that  we  had  no  notice  from 
Mr.  dhamock,  that  it  was  concluded  the  king 
did  not  go  out  as  it  was  supposed  he  should  have 
gone.  When  I  had  dined  at  my  lodging,  I 
went  to  the  Blue- Posts  in  Spring^garden  to 
Mr.  Porter,  and  there  were  four,  or  five,  or  six 
people  with  him ;  there  was  one  Mr.  Sherbom^ 
and  Mr.  Kendrick,  and  two  people  that  I  never 
saw  before,  and  another  pei'son,  but  I  cannot 
tell  now  who  he  was.  When  we  had  been  there 
a  little  while,  in  comes  this  unfortunate. man  at 
the  bar,  Mr.  Cranhurne ;  I  do  not  know  where 
he  had  been ;  but  by  his  coming  in  so  late,  I 
suppose  he  had  not  dined,  and  be  ordered  the 
drawer  to  get  him  some  costelets.  This  is  all  1 
can  say  as  to  that  day.  I  had  seen  capt.  Porter 
twice  or  thrice  between  that  and  the  23d,  and 
he  desire<l  me  to  be  at  home  on.  Frklay  night 
between  eight  and  nine,  and  he  would  send  to 
me :  he  did  send,  and  1  was  from  home.  But 
when  I  came  I  was  informed  his  servant  had- 
been  to  speak  with  me ;  and  in  the  morning, 
about  eight  or  nine  o'clock,  Saturday  the  gf  d, 
be  sent  his  servant  to  me  to  tell  me  &is  master 
would  speak  with  me  at  his  knlgiaga.    I  went 
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«o  his  M^M,  SMI  he  then  Uy  in  Matden- 
lane,  at  one  Brown's  a  sargoon :  when  I  came 
in,  he  was  in  bed ;  and  be  told  me  in  French, 
*  Toots  parties  sont  presto,*  All  parties  are 
Mady.  J  understood  all  along  that  there  were 
three  parties  to  be  en(piged ;  one  to  attack  the 
ktti's  coach,  and  the  two  ethers  the  guards : 
air  Gcoige  Bardey  was  to  head  the  Arst,  and 
Porter  and  Rookwood,  the  rest.  Mr.  Porter 
arose  and  dressed  himself,  and  in  came  Mr. 
Cranbume ;  and  Mr.  Porter  went  oot  to  him 
in  the  dinmg-rsom,  and  what  he  said  1  camiot 
toll:  hut  aoen  after  came  in  Peodcrgraas,  Mr. 
ILeyea,  and  Mr.  King,  and  then  he  talies  pen, 
ink,  and  paper. 

SkB.Shmer.    Who  took  that  f 

De  U  Rue.  Captahi  INnrter  took  pen,  ink, 
and  paper,  and  writes  down  a  list  of  his  party, 
nod  pito  me  down  first  Mr.  Pendergrass 
naked  me  if  I  was  the  oaptahi  ?  And  1  made  him 
same  answer,  but  what  m  partwnlar  I  cannot 
tell ;  I  thmk  I  told  him  I  knew  of  the  thing 
before  the  most  did.  Bnt  I  can  remember  par- 
4fcnlarly  that  list  was  gi?en  to  Mr.  Cranbume, 
to  carry  to  Mr.  Cbamock ;  upon  what  account 
it  was,  1  cannot  tell;  bnt  1  concluded,  that 
Mr.  Chavnock  was  to  be  acquainted  with  those 
fersons  that  Mr.  Porter  was  sure  of:  and  Mr. 
Porter  at  that  time  told  me  that  he  was  disap- 
■ointed  of  some  people,  and  desired  me  to  get 
him  aome  other  men  in  their  rooms ;  and  he 
sent  jMiticohirly  to  one  that  Mr.  King  pro- 
Maed;  and  I  did  go,  and  brought  him  to  the 
Blue-Posts,  where  captahi  Porter  told  me  he 
was  to  dine;  and  the  gentleman  I  went  to, 
told  me  he  would  meet  me  at  the  Blue-Posto 
in  Spring-garden.  When  I  came  back  to  Mr. 
Forter'a  lodgings,  Mr.  Porter  and  Mr.  Pender- 
grass, and  Mr.  Oldfield,  and  I,  went  in  a  coach 
totheBlne-Posts  in  Spring-garden;  and  when 
we  had  been  there  a  little  while,  Mr.  Cren- 
home  came  bade  to  gi^e  an  account  of  the  ^^ 
rand  Mr.  Porter  had  sent  liim  upon,  and  he 
hiings  this  list. 

Ait.  Gen.    Whobronffhtitf 

De  la  Hue.   Mr.  Cranbvme. 

Crmntume.   Whither  did  I  bring  it  ? 

DeluRue.  To  the  Bine- Posts  in  Spring- 


L,  C.  J.  Yon  must  not  ask  any  questions 
mi  they  hate  done  with  hhn.  Bnt  Mr.  De  la 
Rue,  let  me  ask  you  what  day  was  this  P 

De  la  Bm€,  This  was  Sstnrday  the  1M  of 
February ;  and  he  told  Mr.  Porter  there  wa^  a 
list  of  Mr.  Charnock's  men  at  the  bottom  of 
that  list;  and  1  took  the  list  in  my  hand,  and 
there  was  Mr.  Chamock^s  list  of  six  or  seven, 
or  thereabouto,  of  bis  narty,  and  at  the  bottom 
nfitW8sR.C.  I  think,  lor  Robert  Charnock. 
Mr.  Porter  takea  Mr.  Cranburne  from  the  com- 
pany into  another  room,  and  I  went  after  them, 
nnd  he  toM  captain  Porter,  in  my  hearing,  that 
Hie  kmg  did  not  go  out  that  day.  There  is  one 
thing  I  forgot  whieh  now  I  recollect,  and  I  am 
upon  myoath  to  tell  the  troth,  and  the  whole 
Iraih.  When,!  was  at  Mr,  Porter's  lodging, 
ha  told  me  the  kmgwns  tognout;  and  that 


Mr.  Chambers,  the  nrdcriv  man,  had  sent 
word.  That  the  kmg  reacdTed  to  go  out  batweett. 
ten  and  eleven. 

L.C./.   Whoaaidaar 

De  la  Rae.  Mr.  Cranbume  told  me  no  at 
Mr.  Pbrter's  lodgings:  I  say  I  had  fbmt  % 
but  it  oocura  to  m v  memory  now,  that  be  toM 
me  there  before  he  went  to  the  Blne-Pdats, 
that  the  king  did  go  out  that  day  between  ten 
and  eleven;  fbr  Mr.  Chambers,  the  orderijf 
man,  had  been  with  Mr.  Charnock  or  air  Wm. 
Plarkyns,  to  let  them  know  ao  much.  And 
afterwards,  when  he  came  back  with  the  hat 
of  captain  Porter'a  men,  to  captain  Porter  at 
the  Blue  Posta,  in  the  Spring-garden,  there 
waa  at  the  foot  of  that  list,  a  list  of  Mr.  Char* 
nock'a  men  in  another  hand,  1  suppose  writ  by 
himself,  but  that  T  cannot  awear  whose  hand 
it  was;  and  Mr.  Porter  teok  him  into  another 
room,  and  then  Mr.  Cmnbiirne  told  him  the 
king  dkl  not  go  out,  and  I  believe  it  was  then 
between  eleven  and  twelve  o'clock;  and  he 
also  told  Mr.  Porter,  that  Mr.  Charnock  was 
apprehensive  the  thing  was  discovered,  and 
therefore  desired  him  to  have  a  care  of  hinn- 
aelf,  forhe  himself  was  resolved  not  to  lie  at 
home  that  niffkt ;  I  think,  my  lord,  Mr.  Porter 
did  send  bacK  Mr.  Cranbume  to  Mr.  Char« 
nock ;  I  cannot  be  podtire  Whether  he  did  or 
not,  but  I  believe  he  did ;  because  I  am  sore 
Mr.  Cranburne  did  tell  Mr.  Porter,  air  George 
Barcley  would  speak  with  him ;  and  Mr.  Por- 
ter made  answer,  why  should  he  desire  me  to 
fo  to  kirn,  when  he  knows  I  am  under  some 
ill  circumstances,  and  he  can  better  come  to 
me  f  And  I  believe  Mr.  Porter  did  send  Mr. 
Cranbume  once  again  to  Mr.  Charnock. 
.  L,  C.  /.  Well,  pray  do  bet  say  any  thing 
of  any  matter,  but  what  you  can  be  positive  im 

De  la  Rue.  Bnt  Mr.  Porter  did  not  go  in 
Mr.  Charnock,  nor  dkl  Mr.  Charnock  come  ti» 
him,  therefore  they  staid  there  and  dined;  and 
after  dinner,  or  a  little  befinv  dinner,  Keyea 
the  trampeter  came  up  and  told  us,  that  nay 
hird  of  Oxford's  rsgiment  ef  Onaids  waa  re^ 
turned  from  Richmond,  foaming:  Keys  went 
down  stairs  again  to  learn  intdligence,  an  I 
thought,  and  came  up  and  loM  ns  he  saw  the 
Icing's  coaches  newly  returned  to  the  Mewa^ 
and  Mr.  Cranbume  waa  by  all  the  time ;  I  think 
this  was  before  dhmer,  and  then  we  went  to 
dinner. 

L.  C.J.  I  ten  you  agahi,  do  not  apeak  any 
think  that  is  material,  but  what  you  can  be  pe- 
attite  in. 

De  la  Rne.  I  am  poaitite  aa  to  tfie  thing, 
and  that  It  was  the  itd  ef  Fdnmary,  but  I  can* 
not  be  positive  aa  to  all  the  cireumatanoes. 
After  dinner  there  waa  the  usual  healtha,  the 
Jacobite  healths  to  king  Janaea,  and  the  prince 
ofWalea,  and  the  Restoration,  and  the  like; 
and  after  that  I  think  it'  waa  Mr.  PorSsr  took 
an  Orange  in  his  hand,  and  aqaeesed  it,  lam 
sure  one  in  the  company  did,  and  drank  aome- 
thing  to  the  Ratten  Orange,  I  canaet  very 
well  remember  just  now  what  it  waa;  but  I 
wodd  be  cautions  of  saying  any  thing  bnl  what 
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k  tnilb;  InU  if  jwr  lordbbip  will 
kave  to  FecAlieat  myself,  T  will  tell  you  what 
it  wii^Oh !  it  was  *  to  the  iqoeesing  of  the 
Rotten  Orange,'  and  the  health  wept  round, 
«Bd  Mr.  Cffaahanie  was  in  the  company,  and 
dnak  the  health.  But  being  diaappointed  and 
frustraied  of  the  dengu  by  the  king's  not  ffo- 
iag  abroad  that  day*  and  Mr.  Porter  beingf 
cautioned  by  Mr.Charnookto  take  care  of  him- 
•etf,  and  being  told  that  Mr.  Chamock  would 
aot  lie  at  home  that  night,  and  the  guards  re* 
toroing  in  that  maoner,  they  were  aU  appre- 
hensife  that  the  thing  bad  taken  v  air,  and  the 
design  of  assassinating  the  king  was  dlscoTered, 
and  therefore  Mr.  Porter  concluded  of  going 
sot  of  town ;  aeFcral  healths  were  drunk  round, 
and  I  think  about  two  o'clock  be  went  out  of 
town,  and  then  the  company  broke  up.  This 
is  what  T  can  sajr  asto  the  prisoner,  and  I  hope 
1  ha? e  said  nothing  but  what  is  truth. 

Sol.  Gtm.  Then,  my  k>rd,  we  desire  to  know 
whether  they  will  ask  niin  any  questions  ? 

Mr.  Fk^pi*  At  the  time  you  say  this  list 
was  given  by  captain  Porter  to  Mr.  Cranbume, 
did  Mr.  Pocter  dBclare  to  what  purpose  the  list 
waasetttf 

De  la  Rue,  No,  Sir,  not  a  word  of  any  sach 
ibiDg.  Mr.  Kipg  was  by,  and  Mr.  Pender- 
grsss  was  by,  and  I  thbk  Mr.  Keyes  was  by, 
aod  he  writ  a  list  of  his  party,  putting  me  down 
tnt;  and  Mr.  Pendetgrass  said  to  me.  You 
^re  captain,  and  be  gar e  it  to  Mr.  Cranbume 
to  carry  it  to  Mr.  Chamock ;  what  the  parti- 
cmlar  ooMsage  was,  1  cannot  be  positive :  in- 
deed I  do  not  very  well  remember  the  mes* 
mge^  but  the  list  was  carried  to  Mr.  Chamock, 
and  to  tfao  best  of  my  memory  it  was  to  give 
Mr.  Charaock  an  account  what  men  he  was 
sora  of;  for  Mr.  Porter  told  me  of  sereral  dia- 
appomtments  he  had  had,  oi  persona  that  had 
fWMBiaed  him,  aod  failed. 

Mr.  Pkipps,  Can  you  remember  what  Mr. 
Cnnbaroe  aaid  upon  thatf 
BelsJiae.   No,  I  do  not 
Cnmbume.  Wha*  message  was  that,  you 
Hy,  I  bmight  from  sir  Oeoi^  Barcley  ? 

De  la  Rue.  I  do  not  say  that  you  brought 
any  message  from  sir  George  Barcley. 
CaraAHme.  You  said  that  I  brought  a  mes- 
» that  air  Geoige  Barcley  would  see  him. 
e  la  Rue.  I  do  net  say  so ;  but  I  say  that 
yen  isM  Mr.  Poitar  that  Mr.  Chamock  aent 
yon  with  a  message  to  let  him  know  tliat  sir 
<lea.  Baid^  was  desirous  tp  see  Mr.  Porter, 
to  ooafar  about  taking  care  of  themselves. 

Cnmkmmt,    Did  you  hear  me  name  sir 
Qeoige  Darcley's  name  ? 

DekRue.  Yea,  I  s^y  you  told  Mr.  Porter 
that  Mr.  Chamock  bid  you  caution  him  to  take 
firssf  himadf,  and  that  he  would  go  that  way, 
i^iirQconrefiarcley,  and  be,  desired  to  see 
Imi  s  and  mr.  Porter  said  it  was  an  unreason- 
Methkig  for  Mr.  Chamock  to  desire  it,  be- 
mamAnj  kneir  ba  was  under  oircumstanoes 
Ibstit  was  aot  ftoueat  in  him  to  go,  and  ba 
ysatlsiid  tfaer  would  not  rather  come  to  him. 
^C/«  Wk9l tint a^diyvaf this? 
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De  la' Rue,  It  was  about  twdre  o'dock,  I 
think. 

L.  C.  J.  Was  it  after  aoch  time  as  the  newa 
was  brought  that  the  king  did  not  go  abroad 
that  day  ? 

De  la  Rue,  Yes,  my  k>rd,  it  was  aito  thai 
time. 

Mr.  Phipvi.  Were  you  with  ur  Geonre  Bar* 
cley  when  he  waa  hm  in  England?  Sid  yoa 
see  him  here? 

De  la  Rue.  I  did  not  see  him  on  this  sidt 
of  the  water.  I  knew  him  abroad,  and  a  great 
many  other  unfoi-tunate  persons,  that  were 
concerned  in  this  affair ;  I  knew  some  of  them 
here,  and  that  they  were  concerned  |n  the  de* 
aign,  but  I  did  not  converM  with  many,  indeed 
with  but  a  very  few  about  it ;  for  to  anew  that 
I  was  not  a  man  that  designed  to  trepan  or  sin- 
snare  any  man,  I  did  qever  exchange  two 
words  about  this  matter  with  any  persons  that 
I  knew  were  eonoeraed  in  it,  but  sir  Williaoi 
Parkyns,  (and  that  but  in  a  small  measun) 
and  Mr.  Chamoek,  and  Mr.  Porter,  and  Mr. 
King,  and  colonel  Parker ;  except  what  pasaed 
upon  the  32d,  between  Mr.  Porter  and  Mr. 
Cbarnock,  when  Mr.  Porter  sent  Mr.  Cran« 
bume  to  Mr.  Chamock.  Mr.  Cranbume  waa 
one  who  Mr.  Porter  called  bis  quarter-master: 
I  know  this  gentleman  was  commonly  dependr 
ing  upon  Mr.  Porter,  but  1  think  i  never  was 
much  in  his  company;  I  did  not  know  what 
design  he  had  upon  him,  but  I  waa  told  by  Mr. 
Porter,  that  he  intended  to  make  him  his 
quarter-master,  and  I  understood  Mr.  Porter 
was  to  have  a  troop  of  horse  in  colonel  Paiker's 
regiment 

Mr.  Phifpi,  You  my  you  knew  a  great 
many  of  tnem  that  were  concerned,  hut  you 
discooned  and  conversed  but  with  n  few  ? 

DelaRue.   I  do  so,  Sir. 

Mr.  Phippi,  How  do  you  know  that  they 
were  concerned,  when  you  did  not  disoowso 
with  thero  ? 

De  la  Rue,  By  information  from  Mr.  Char* 
nock  and  Mr.  Porter. 

Mr.  Ph^ps.  Do  vou  know  any  thing  mora 
of  Mr.  Cranbume,  tnan  the  list,  and  what  you 
have  said  alresdy  ? 

De  la  Rue.  1  give  you  an  accomit  ol  aB 
that  1  do  know. 

L.  C.  Jf.  Answer  that  partioular  qqeatkuk 
Do  you  know  nothing  mora  than  what  you 
have  said  ? 

De  la  Rue4  No,  my  lord,  I  do  not  remember 
nor  know  any  more  as  to  Mr.  Cranbume  thaa 
what  I  have  declared,  and  I  am  sorry  I  bad 
occasion  to  declare  so  much. 

AiL  Gen.  Then  call  Mr.  Pendergrass. 

[Wbowasswom.l 

Sol.  Gen,  Pray  will  you  give  my  lord  and 
the  jury  an  account  of  what  you  know  of  the 
intended  assassination,  and  how  far  Mr.  Cran* 
burae^  the  prisoner  at  the  bar,  was  eonoeraed 
in  it. 

Pendergratt.  My  lord,  the  ISth  of  February 
last,  I  came  out  of  Bampshire,  Mr.  Porter  seat 
for  me  to  ooma  to  town,  and  I  met  him  that 
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day  at  the  Blae-Posts  in.Sprin(r.jfuden,  and 
there  he  told  me  of  the  assassinatiou  that  was 
to  be  done  on  Saturday  following:  the  next 
da^  we  dined  at  the  Rose-tavern,  where  the 
pnsouer  dined  with  us,  and  we  talked  of  the 
husiitess ;  that  was  Frvday  tlie  14tb,  and  we 
\vere  to  be  in  readiness  tiie  next  day  to  asaas- 
•inate  the  king,  as  he  was  coming  from  Rich- 
taood ;  bat  some  comimny  commg  in  after> 
wards,  we  left  off  the  discourse,  and  talked  no 
more  that  night.  The  next  day  that  we  were 
to  do  llie  business,  we  met  at  the  Blue- Posts 
in  Spring'garden,  and  finding  the  king  did  not 
go  abroad  that  (SatHrclay,  we  dined  there  at  the 
Bkie- Fusts,  and  talked  over  again  of  assassi- 
Hating  the  king,  and  the  prisoner  was  by  at  the 
aame  time ;  they  were  all  mightily  concerned 
the  kinff  did  not  go  that  (Saturday ;  but  when 
we  haa  dined  there,  w^  had  no  further  dis- 
course about  the  assassmation  that  day,  but 
every  body  was  to  j»repare  against  the  next 
Saturday. 

X.  C.  J.  Was  that  agreed  upon  then  ? 
PendeKgrau.  Yes,  it  was  by  all  the  com- 
pany ;  so  we  parted  that  day.  Some  time  the 
next  week  I  met  Mr.  Porter,  and  Mr.  Porter 
asked  me,  if  I  had  a  horseman's  sword?  I 
told  him.  No :  says  he  to  Mr.  Cranburne,  Let 
capt.  Pendergrass  have  one  of  the  horsemen's 
■words  that  you  have  got.  Says  Mr.  Cran- 
burne to  me,  If  yon  will  come  to  my  bouse 
2 on  shall  make 'choice  of  one  yourself,  tor  f 
ave  several  at  home.  Said  I,  Mr.  Cranbnme, 
I  cannot  go  that  way,  but  I  will  take  one  of 
vour  choosing,  if  so  be  you  will  leave  it  at  my 
lodgbgs :  he  said  he  would  do  it,  and  did ;  he 
left  it  at  my  lodgings  in  Suflblk- street,  which 
sword  I  have  still.  The  day  following  I  met 
him,  and  be  asked  me  if  1  had  received  the 
sword  ?  I  said,  I  had  it ;  and  he  said  it  was 
very  well.  After  this,  1  did  not  see  Mr.  Cran  • 
bume  till  Saturday  the  33d,  at  which  time  I 
came  to  Mr.  Porter's  lodgings  between  nine  and 
ten  o'clock  in  the  oNMrniog,  and  the  prisoner  at 
the  bar  was  there,  and  I  heard  Mr.  rurter  give 
him  a  message  to  go  to  sir  William  Parkvns 
.  for  some  horses,  I  niow  not  how  raUny .  l*he 
prisoner  went,  and  in  some  time  after  came 
back  again,  and  brought  an  account  that  the 
king  went  out  that  Saturday  the  29d  to  Rich- 
mond; so  every  body  was  to  get  ready:  and 
Mr.  Cranburne  said,  that  Mr.  Chamock  de- 
aired  that  Mr.  Porter  would  send  a  list  of  his 
men;  upon  which  Mr.  Porter  wrote  a  list  of 
his  aien,  and  gave  it  to  the  prisoner  to  carry  to 
Mr.  Chamock,  and  bid  him  meet  him  at  the 
Blue- Posts ;  and  Mr.  Porter,  and  Mr.  De  la 
Roe,  and  I,  took  coach,  and  went  down  to 
Spring-gardeu,  and  when  we  came  to  the  Blue- 
Poats,  there  were  some  persons  that  I  think 
Mr.  IJte  la  Rue  had  appointed  to  come  there : 
Ibajprisoner  comes  thither,  and  broiwht  the 
htk  back,  with  a  list  of  Mr.  Chamoc^t  men 
vademeath.  1  know  not  who  the  men  were, 
i«  I  saw  it  only  on  the  one  side  of  the  table  in 
Mr.  Porter'a  hand ;  at  the  same  time  the  pri- 
iOMr  brought  aa  Mcouoty  thai  tht  Jppg  did 
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no4  go  abroad  that  day,  and  presently  after  wa 
had  the  same  account  from  other  hands  ;  and 
captain  Porter  and  I  went  out  of  town,  and  we 
heard  no  nnoreof  it. 

L,  C.  J.  knd  you  aure  that  be  did  agree  ta 
this  nwtter  before  the  15th  ? 

Pendergrasi.  Yes,  I  am  sure  of  it;  he 
agreed  to  it  Friday  the  14th,  at  the  Rose- 
tavern,  in  Covent-garden. 

L.  C.  J.  On  the  15th,  it  aeems  they  werw 
disappointed ;  are  you  sure  there  waa  an  agree* 
ment  to  pursue  it  the  32d  ? 

P$nd€rgnut,  Yes,  1  am  sure  there  was,  my 
k>rd. 

L.  C.  J.   Waa  the  prisoner  there  ? 

PendergrasM,  Yes,  my  lord,  I  am  sure  tjatzt 
the  prisoner  at  the  bar  was  there. 

Cranbunu.  Pray,  Mr.  Pendergrass,  waa 
theri  any  discourse  about  this  thing  when  I 
was  there? 

Pendergrau.  Yes,  Mr.  Cranburne,  yon  can- 
not but  remember  there  was. 

Cranburne,  What  hour  did  I  come  there, 
pray,  Sir  ? 

Pendergrau.  Truly,  1  cannot  be  positive  to 
an  hour ;  but  you  were  there  while  the  dia- 
course  was. 

Cranburne,  Whether  I  did  stay  there  alT 
the  while,  and  who  was  in  the  company  P 

Pender  grate.  All  the  company  broke  up 
about  six  o'cktck ;  there  was  Mr.  King,  capt. 
Porter,  Mr.  Kendrick,  Mr.  Cranburne,  Mr. 
Keyes,  and  myself. 

Cranburne,  Was  Kendrick  there  when  I 
was  there  ? 

Pendergrau.  Yes,  I  am  sure  of  it ;  I  will 
do  you  all  the  justice  in  the  work!  that  I  cao« 

Sir  B,  Shower,  You  say,  Sir,  he  did  agree 
upon  the  14th  to  this  design ;  pray  what  word* 
did  he  use? 

Pendergrass.  He  did  agree  that  we  should 
attack  the  king  the  next  day. 

Sir  B.  Shower.  Pray,  Sir,  if  you  can  re» 
collect  yourself,  what  did  the  prisoner  sav,  or 
whether  you  took  him  to  a|rree  by  being  nieot? 

Pendergrass.  He  said,  he  hoped  we  should 
execute  our  business  the  next  day. 

L.  C  J,   What  day  was  that  ? 

Pendergrass.  That  was  the  14th  of  Febru- 
ary, and  the  same  night  I  save  account  of  the 
matter  to  my  lord  Portland. 

Mr.  Phipps.  Did  he  agree  to  be  one  in  the 
execution  ot  the  design  ? 

Pendergrau.  Yes,  he  did ;  he  discoursed 
the  matter  to  me  himself. 

Att,  Gen.  My  lord,  we  have  done  with  our 

L.  C.  J,  y^eW,  then,  whatsay  yon  to  it  for 
the  prisoner  f 

Sir  B.  Shower.  My  tord,  what  we  have  to 
say  on  behalf  of  the  prisoner  in  this  respect  is 
this :  Here  are  but  tnree  witnesses  produced, 
and  as  to  one  of  tliem,  De  la  Rue,  there  is  no 
evidence  that  he  gives  yonr  lordship  and  the 
jury  that  afieots  this  matter,  hut  only  that  there 
waa  a  list  given  by  capt.  Porter,  and  carried  by 
the priaooer  to  Mr*  Chaniook,  «^  sobroughl 
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kck  wgtm*  Bot  be  does  net  reeollect,  oor 
awctr  to  toy  mcvage  that  was  sent  from  Porter 
kj  the  jnimmer  to  Mr.  Chamock :  oow,  mv 
lord,  die  bare  carry  ing  of  a  note  of  namct  will 
be  BO  erideaoe  of  treason.  Mr.  De  la  Rue 
does  Boi  swear  to  any  privity  of  the  prisoner, 
whtt  tlie  fill  was  for,  nor  to  the  delivery  of  the 
bt,  wbieh  is  the  overt-act  in  the  indietment ; 
sor  upon  what  account  this  list  was  written,  or 
seat,  or  brought  back  again,  or  any  word  that 
proeeeded  from  captain  Forter  to  him  upon 
giviiig  the  list,  or  any  word  when  it  was  brought 
Uck  i^pin.  So  that  as  to  De  k  Rne's  testi- 
BMNiT,  we  must  snbmit  it  to  the  memories  and 
icooOectioD  of  yoor  lordsliip  and  the  janr ;  we 
tkink  be  only  proves  a  pfo^general,  of  which 
there  if  no  peradventnre,  every  body  is  satisfied 
tbit  there  was  snch  a  horrible  conspiracy : 
tiiooe  that  have  been  condemned  and  executed 
fer  it,  have  owned  it,  and  so  it  can  never  be 
doobled ;  but  he  does  not  say  any  thing  to  af- 
Ibct  the  prisoner  at  the  bar;  mr  as  to  the 
diiaking  of  healths,  and  being  present  when 
tbooe  healths  were  drunk,  though  it  be  an  evi- 
dence of  disaffection  to  the  government,  or  too 
moch  good  manners  and  complaisance  to  the 
company  a  man  is  in ;  yet  that  disaffection,  or 
ctfil  teooiper,  or  complaisance,  we  hope  are  no 
efidcnccs  of  treascte.  It  is  plain  the  pri^ner 
did  depend  very  much  upon  captain  Porter ;  he 
was  in  truth  hs  servant  to  go  of  bis  errands, 
and  expected  an  office  from  him,  God  knows 
vhen;  bat  it  does  not  appear  by  any  particular 
oction,  that  he  did  any  thing  that  can  be  treason, 
nooB  Mr.  De  b  Rue's  evidence.  Then,  as  to 
what  Mr.  Pendergrass  says,  I  must  coufess  his 
eridenoe  comes  home :  for  be  says  thire  was  a 
deugn  of  the  assassination,  ana  some  agree- 
icent  of  the  prisoner  to  it ;  but  I  must  beg  your 
Mshtp's  favour  to  observe,  upon  Mr.  Pender- 
pus's  evidence,  if  that  stand  alone,  it  will  be 
bat  one  witness,  and  then  we  are  safe  by  the 
porriew  of  this  act  of  parliament. 

L  C.  J.  Ay,  and  by  the  law,  before  the 
Dskiogof  tiiat  act. 

Sir  &  Skower.  Then,  as  to  capt.  Porter,  I 
imist  beg  leave  to  say,  if  our  witnesses  are 
come  that  were  absent  at  the  other  trial,  and 
Ibey  prove  what  is  in  my  instructions,  it  will 
be  very  much  qoesttonable,  whether  tbere  be 
tny  credibility  dne  to  his  testimony:  then  if 
JOQ  take  off  hb  testimony,  there  is  obly  the 
etideace  of  Mr.  Pendergraas ;  and  if  he  be  to 
be  hflicred,  to  which  I  Tiave  nothing  to  say  at 
present,  in  the  case  of  a  man's  life,  upon  an  in- 
dictment of  treason,  where  tbe  law  requires  two 
eiediUe  witnesses,  his  single  testimony  is  not 
isffideat  to  convict  the  prisoner,  tve  bc^ 
leave  to  call  our  witnesses,  snd  then  we  shall 
We  it  to  your  lordship,  and  the  jury. 

Mr.  Pkifps.  As  to  the  particukr  overt-act 
■id  ta  tbe  mdictment,  the  carrying  about  the 
bt,  only  Mr.  De  la  Rue  speaks  to  it,  and  air 
Bartboloaiew  Shower  has  given  it  an  enswer, 
ud  I  ehall  not  repeat  it. 

LC  J.  Look  ye;  for  that,  if  any  one  overt- 
act  is  proved  by  %  iritoesses,  it  is  well  enough. 
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SoL  Oen.  Besides,  they  mistake,  my  lord, 
extremdy;  for  captain  Porter  and  Mr.  Pen- 
dergraas speak  both  of  them  to  that  particular 
as  to  the  list. 

Sir  B.  Shower,  We  do  not  deny  it ; ,  tbe  ques- 
tion is.  Whether  yon  have  two  credible  wit- 
nesses P 

Cranhume.  Pray,  Mr.  Penderjprass,  do  you 
remember  what  captain  POrter  said  to  you,  and 
I,  when  we  came  down  to  the  Biue-Postv^ 
leaning  upon  the  rail  P 

Fenderfrast.   Lideed,  Sir,  I  do  not. 

Cranhume,  I  would  have  you  recollect 
yourself;  as  we  stood  against  the  rails  in 
Spring- garden,  when  we  came  down  from  the 
Blue-Posts,  aher  the  design  miscarried,  Mr. 
Porter  said,  Mr.  Chamock  and  they  might 
thank  tbemselves  if  it  were  discovered ;  *  For,' 
savs  he,  *  1  never  communicated  a  word  of  this 
*  thing  to  any  of  my  party.' 

PeHdergran.  Indeed,  I  do  not  remember  a 
word  of  it,  Sir. 

Mr.  Fhippt,  My  lord,  we  have  one  piece  of 
evidence  to  offer  against  tbe  testimony  of  cap* 
tain  Porter:  he  saya,  that  be  sent  Cranburne 
with  Gonn  from  the  Cock-pit  to  see  for  hackney 
hones,  and  that  Cranburne  came  to  him  to  the 
Son-U^vem,  and  there  tbey  had  some  discourse 
about  executmg  the  design  the  next  day  ;  and 
being  asked,  who  was  by,  when  he  communi- 
cated the  deskrn  to  Cranbome?  and  particu- 
larly, whether  Afr.  Gunn  was  by  ?  He  says  be 
came  in  ^flerwards,  but  was  not  tbere  at  the 
time  of  the  communication  about  the  design. 
Now  we  shall  prove  that  Gunn  came  in  with 
tbe  prisoner,  and  was  with  him  all  tbe  time, 
and  there  was  no  such  discourse  happened. 

Sir  B.  Shower,  Call  Jeffery  Gunn,  and  Mary 
Gerrard.  [They  appeareciri «  Your  lordsliip 
will  observe,  what  captain  Porter  swore,  that 
he  went  into  the  room  to  Cranburne,  and  Gunn  . 
was  not  tbere :  now,  if  we  falsifyjiim  in  that 
particular,  we  shall  snbmit  to  your  lordship 
now  far  he  is  to  be  believed  in  the  rest. 

Alt,  Gen,  Pray,  sir  Bartholomew,  ask  your 
witnesses  what  you  will,  but  make  no  descanta 
upon  their  evidence  till  you  have  heard  them. 

Then  the  two  Witnesses  were  sworn. 

L,  C.  J.  Well,  look  ye,  you  are  both  upon 
your  oaths,  consider  what  vou  sny,  sueak  the 
truih,  and  tell  all  that  you  Know,  and  nothing 
but  the  truth.    Which  \lo  you  begin  with  P 

Mr.Phipps,  Jeffery  Gunn— Pray  Mr.  Gunn, 
did  you  go  to  the  Sun-tavern  at  any  time  with 
Mr.  Cranburne  ?'-^Gunn.  Yes,  I  did. 

Mr.  Phippi.  What  day  of  the  month  was  It  P 

Gtcnn.  1  cannot  positively  tell  tbe  day,  it  was 
of  a  Friday. 

Sir  B,  Shower,  Was  it  of  a  Friday,,  in  Fe^ 
bruary,  or  January  P 

Gunn.   It  was  m  February. 

Mr.  Phipps.  Was  it  before  the  plot  broke 
oiitP — Gunn,  Yes,  it  was. 

Mr.Phippt,  How  long  was  it  before  the  plot 
broke^ut  P-o-Guan.   I  cannot  tell  that,  truly. 

Mr.  pMpp$,  Whence  did  you  go  P 
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Gttf^n.   I  was  at  the  Cock-pit,  and  f  went 
finm  thence  to  the  Sun- tavern. 

Sir  B.  Shoaer,  Whom  did  jou  meet  there? 

Gttitit.   1  gaw  captain  Porter  there. 

Sir  B.  Shatter.   What  room  were  you  in  f 

Gtinn.  We  went  into  a  room  next  the  street. 

Sir  B.  Shoaer.   Who  was  there  with  you  f 

Gunn,  There  was  Mr.  Cranburne,  and  I, 
and  Mr.  Keyes. 

Sir  B.  Shower,  How  lon^  was  it  before  Mr. 
Porter  came  in  to  you  ? . 

Gunn,  He  came  in  about  half  a  quarter  of 
an  hour  after  I  was  there. 

^  Sir  B.  Shower,  Were  you  there  from  the  be- 
ginning till  Mr.  Cranburne  went  away  f 

Gunn,  Mr.  Cranburne  and  I  went  from  the 
Cock-pit  together. 

Sir  B.  Shower,  How  long  did  you  sfay  there  ? 

Gunn.   I  was  there  about  an  hour  aod  a  half. 

Sir  B.  Shower.  Were  you  out  of  the  room 
at  all  in  that  time? 

Gunn,  Yes,  1  was  out  of  the  room  once. 

Sir  B.  Shower,  How  long  were  you  out  of 
the  room  ? 

Gunn.   1  went  home  to  my  lodging.' 

Sir  B.  Shower,  Were  you  ever  with  BIr. 
Cranburpe-at  the  Sun-taTern  at  any  time  be- 
sides this  ?—Gunn.  Never  in  my  life. 

Sir  B.  Shower.  Whom  did  you  leave  with 
htm  when  you  went  out  ? 

Gunn.  Captain  Porter  and  Mr.  Keys,  as  I 
remember. 

Sir  B.  Shoaer.  Were  you  there  before  cap- 
tain Porter  came  to  him  f 

Gunn.  I  was  with  Mr.  Crabbume,  and  cap- 
tain  Porter  came  in  about  a  quarter  of  an  hour 
after ;  we  came  from  the  Cock-pit  together. 

Sir  B.  Shower.  Pray  recollect  yourself,  and 
tell  us  upon  your  oath,  were  you  there  when 
captain  Porter  came  in  ? 

Gunn.  Yes,  1  think  I  was  there  when  capt. 
Porter  came  in. 

Sir  B.  Shower.  Did  you  go  and  leave  him 
there?  ^ 

Gunn.  We  went  all  out  together.  I  was 
there  about  an  hour  and  a  half. 

L,  C.  J.  Nay,  but  you  said  you  were  absent 
•ometinoe. 

Gtinn.   I  went  home,  and  came  back  again. 

fiKr  B.  Shower.  When  yoa  went  home,  did 
yon  leave  Mr.  Cranburne  behind  yon  ? 

Gunn.  Yes,  1  think  so. 

Mr.  Phipps.  Did  you  leave  captain  Porter 
with  him? 

Gunn.  I  think  captain  Porter  was  with  him 
then. 

Mr.  Phipps.  l^ut,  upon  your  oath,  waayou 
in  company  with  Mr.  Cranburne  at  the  ^n- 
taveni,  when  captain  Porter  came  first  in  ? 

Gunn.  Captau)  Porter  went  in  and  out  se- 
reral  times. 

Sir  B.  Skomir,  Did  you  see  captain  Porter 
before  you  went  to  your  own  house? 

Gunn.    Yes,  sure. 

Mr.  Phippt.  Then  it  cannot  be  true  what 
Mr.  Porter  says,  that  Gdnn  did  Hot  09ne  m  tiD 
allerwardi. 
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Ati.  Gen.  Now,  Mr.  Gnnn,  1  wmMaiAc  ymi 
a  question  or  two  first.  Were  yon  there  all  the 
whHe  that  Mr.  Cranburne  was  there,  Or  dad 
you  go  home  ? — Gtian.   I  went  home. 

Att,  Gen.  Did  you  come  back  again  ? 

Gicnn.  Yes,  1  went  home  and  eat  some  vie* 
tuals. 

Ait,  Gen,  How  long  were  you  absent? 

Gunn.  I  came  back  in  hau  a  quarter  of  an 
hour. 

Ati,  Gen,   How  ftr  is  it  to  y«nr  house  f 

Gunn.   It  is  not  above  100  yards. 

Sir  B.  Shower.  Did  Mr.  Porter  come  io  i» 
yon  before  yon  went  home,  when  you  first 
came  in  with  Cranburne  ? 

Gunfi.  He  came  in  after  we  were  ni  the 
room. 

Mr.  Phipps.  Captain  Porter  said,  when  ha 
came  into  the  room  Gunn  was  not  there. 

Z.  C.  /.  He  did  not  say  positively,  hot,  as 
he  remembered ;  now  I  would  ask  yoti  a  ques- 
tion or  two. 

Sir  B.  Shower.  Piray,  my  lord,  our  iaferenoe 
from  this  evidence  is  this :  Captaia  Porter 
says,  that  upon  Friday  the  ^Ist  of  Fehmanr  he 
was  with  Cranburne  at  the  Sun-tavern,  and  oat 
of  one  room  into  another ;  he  came  to  Mr. 
Cranburne,  and  talked  with  him  of  this  deugn, 
and  afler  that  Gunn  came  into  the  room,  after 
the  communication  was  over :  now  this  man 
swears  he  went  from  the  Cock- pit  with  Mr. 
Cranburne,  he  was  with  him  in  the  room  at 
first  wlien  captain  Porter  came;  some  time 
afterwards  he  went  to  his  own  house,  and  left 
captain  Porter  with  Mr.  Cranburne,  and  came 
back  again,  and  they  came  away  together: 
now,  we  say,  these  two  are  inconsistent ;  for 
captain  Porter  swears  that  Gnnn  was  not  thert 
till  after  the  communication  was  over. 

X.  C.  J.  As  he  remembers. 

Mr.  Phipps.  Nay,  I  think  he  was  positive 
he  came  in  afterwards. 

L,  C,  J.  As  I  remember,  he  waa  not  posi- 
tive ;  but  call  captain  Porter  again. 

Mr.  Phipps.  When  you  came  back  from 
yoar  house,  who  were  in  the  room  ? 

Gunn,  The  same  company  as  I  left,  as  far 
as  I  remember. 

Mr.  Mountague,  Was  captain  Porter  in  the 
room  when  you  came  back  ? 

Gunn,  Indeed  I  cannot  directly  tell,  I  be- 
lieve he  was. 

L.  C.  J.  Piray  observe  what  yom*  witness 
says:  he  says,  captain  Porter  came  in  and  oat, 
and  was  there  several  tunes  before  he  went 
away. 

Gunn.   Yes,  my  lord,  he  was  so. 

jL.  C.  J.  And  you  we.«  absent  some  time ; 
but  were  yon  there  some  time  before  Porter 
came  in?— Gunn.  Yes,  I  believe  I  was. 

Then  Captain  Porter  came  in. 

Ati.  Gen.  Look  ye,  captain  Porter,  you  see 
that  man  there  f-^Forier.  Yes. 

Att.  Gen.  Pray  give  an  aoooimt  of  what  yod 
know  of  that  man's  coming  in  to  you  at  tbt 
Sun-taveni.. 
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Porter.  I  came  several  times  oqt  ef  sir 
Oeorge  Barcley's  room  into  theirs,  ahd  to  tbe 
bat^ayremembrsooe,  Mr.  Cranbaroewas 
tkn  before  Gnoo  came  in. 

Sir  B.  Skower,  Do  yon  remember  whether 
the  fint  time  that  you  went  out  of  sir  Geor|^ 
Bardey's  room  to  speak  with  Mr.  Cranhurne, 
Mr.  Gimo  wss  there  P 

Porter.  To  tbebest  of  my  remembraooehe 
was  not ;  to  the  best  of  my  remembrance,  Mr. 
GoaB,  I  saw  Mr.  Cranbnrne  in  the  room  be- 
lire  yon  was  there. 

Sir  B.  Shomer,  Did  yon  not  order  Guon  to 
eome  with  him  to  the  San-tareiti  ? 

Porter.   Yes,  Sir,  T  did. 

8irB.54ower.  Cannot  yon  tell  whether  they 
cuse  together? 

Porter.  1  was  not  in  the  room  when  they 
eune  in  fint,  but  to  tbe  best  of  my  remeni- 
kaaoe  he  was  not  there  when  I  came  io  the 
finttime. 

L.  C  J.  Now,  Goim,  you  hear  what  cap- 
Uin  Porter  says ;  before  you  went  away  to 
yoor  own  house,  did  Mr.  Porter  come  into  the 
rmstsyoa? 

Gmn,  Indeed,  my  lord,  I  am  not  positire,  I 
ttuokhedid. 

AU.  Gen.  Neither  of  them  is  pontive*  end 
itiiacirciinistance  not  very  material;  for  it 
teems  he  was  absent,  and  then  the  discourse 
iBiebtbe« 

I..  C.  J.  No,  it  is  not  material,  but  you  see 
spoo  a  strict  examination  what  it  comes  to. 

Sir  B.  Shower.  They  are  amed  upon  it,  I 
pererife,  to  be  positive  on  neither  side. 

Mr.  Fkippt.  Mr.  Cranburne,  pray  ask  Mrs. 
Genard  i^nat  you  bare  a  mind. 

Crombmrme.  Pray  what  do  you  know  of  cap- 
tiin  Porter's  going  out  in  disguise,  and  wear- 
isg  fijse  hair  and  ▼izards,  and  going  upon  the 
^(bway,  and  such  things  P 

Gerrard.  I  know  not  what  Mr.  Cranburne 
aesos.    r  At  which  the  people  laughed.] 

Sir  B.  SkotDer,  It  is  no  .laughing  matter, 
vhea  a  man  is  upon  hb  life. 

•L  C.  /.  No,  no,  let  hku  hare  iair  play ;  an- 
tver  the  lyiestion. 

Crenhmne.  Do  yon  know  any  thing  of  your 
■aster's  gaing  abroail  in  dii^guises  ? 

Gerrard.  1  ilo  not  know  any  thing  of  my 
Baiter's  ffoiof^  upon  the  highway. 

L.C.J.   Did  be  go  out  with  viz 
taeb  things? 

Gerrtni.  1  never  saw  him  wear  a  visuufd  or 
fidw  beard  in  my  life,  but  he  had  once  a  patch 
SB  vbco  be  was  forced  to  keep  out  of  the  way, 
span  the  account  of  the  Dog-tarem  business 
m  Dniry«laiie. 

Mr.  Phippi.  See  if  Mr.  Edward  Boncber  is 
bera.    file  was  called,  but  did  not  appear.l 

SitB^Skmer.  CaU  Mrs.  Burton.  [Which 
WW  dsne»  hot  she  Ad  not  appear.] 

Mr.  Tkippi.  Is  Willtam  Hardyman  here  ? 
[Be  was  called,  but  did  not  appear.] 

Sir  B.SAower.  Then  call  Simon  Dawson, 
andwahikfisdtn*.  (Whwh  was  dsse.) 
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Cryer.  Tliey  are  all  called,  but  they  do  not 
appear. 

Sir  B.  Shower.  My  lord*  we  must  submit  it 
to  your  lordsliip's  directions,  upon  the  evidence 
that  has  been  given,  as  to  the  credibility  of 
theae  witneaws,  and  whether  what  capt.  Porter 
says,  and  what  Gonn  says,  be  consistent ;  so 
that  you  can  be  satisfied  there  are  two  lawj'ul 
credible  witnesses  to  prove  any  overt- act. 

L.  C.  J.  Yes,  sure ;  but  1  would  have  you 
d^te  it,  if  you  believe  there  be  any  tlung 
in  it. 

Sir  B.  Shower.  I  submit  it  to  your  lordship's 
directions. 

L.  C.  /.  The  question  is,  Whether  I  should 
give  any  directions  at  all  or  no,  or  whether 
there  be  sny  occasion  for  it  ? 

Cranburne.  I  declare  this  openly  before  this 
honourable  court,  and  so  many  noblemen  as 
are  here,  that  Mr.  Porter  never  made  me  ac« 
qaainted  with  this  design^  till  what  he  swore 
here. 

L.  C.  J.    I  cannot  tell;  it  is  sworn  by  two 

Cranburne,  i  do  deefare,  though  ca^  Penr 
dfi^-grass  says  he  does  not  remembepr  it,  that 
captain  Porter  did  declare  in  Sprinff-^^trden 
the  sad,  when  he  came  out  of  the  Blue-Posts 
by  tbe  rails.  If  this  design  mtscany,  says  he, 
Mr.  Chamock  may  thank  himself:  for  1  never 
communicated  this  secret  to  any  of  my  friends. 

L.  C.  J.  fiat  hark  ye,  do  you  consider  what 
yon  say,  If  this  design  miscarry  ?  Pray  what' 
demn  was  that? 

Cranburne.  He  never  named  any  thing  but 
the  design,  he  did  not  say  what  it  was. 

L.C.J.  But  why  were  you  employed  la 
carry  a  list  fn>m  captain  Porter  to  Mr.  Chaf'* 
nock,  and  to  bri^g  a  list  back  agab  from  him 
to  captain  Porter? 

Cranburne,  I  did  carrv  the  note,  bttt  thcie 
was  nothing  mentioned  wnat  the  list  was  for. 
.  L.  C.fJ.  Then  you  were  there  on  Friday 
tbe  14th,  and  there  tbe  design  was  proposed  |o 
assassinate  tlie  king  the  next  day,  and  you  en^ 
gaffed  in  it 

Cranburne.    Not  a  word  uf  it  trne,  my  lord. 

L.  C.  /.  Ay,  but  Mr.  Pendergrass  swears 
it,  and  that  you  were  hearty  in  the  matter,  and 
hoped  you.  should  do  your  business  tbe  next 
day. 

Cranburne.  \  cannot  help  it  if  h^  does  swear 
it. 

L.  C.  J.  Then  you  were  at  the  meeting  at 
the  Suu-Uvem,  tbe  81st. 

Cranbnrne.  My  lord,  you  hear  what  Gunn 
says. 

L.  C.J.  As  to  that,  they  are  neither  of  tliem 
IMMitive ;  but  you  c(id  there  promise  and  under- 
take the  matter,  that  caplHin  Porter  is  positiye 
in,  that  it  was  agreed  by-  you  all  to  do  it  tbe 
9Sd;  and  Mr.  Pendergrass  says,  when  vou 
were  disappointed  the  15th,  you  all  agreea  to 
pursue  the  same  design  the  Saturday  following. 

Cranburne.  My  lord,  I  did  not  dine  at  the 
Blne-PosU  that  day. 

JLCJ.  Butyou  were  them;  1  think»  W" 
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deed,  Bfr.  Pendergnun  lavt  yoa  came  .in  aiUr 
dinner,  and  had  some  steakt. 

Cranhume.  1  never  heard  directly  nor  in- 
direetlv  of  this  design,  till  what  I  heard  them 
swear  here. 

.  L.  C.  X  Gentlemen  of'  the  Jory,  You  do 
understand  for  what  crime  this  prisoner  at  the 
1»«  is  indicted :  it  is  for  high-treason,  in  de- 
signing and  compassing' th^  death  of  the  kin^, 
'Which  was  to*he  effected  by  an  assassination  m 
the  most  barbarous  and  wicked  mannor,  that 
any  attempt  of  that  nature  can  possibly  be 
made,  being  to  surprise  the  Idng,  and  murder 
bim  in  his  coach. 

The  question,'  gentlemen,  is.  Whether  this 
prisoner  be  guilty- of  this  crime  or  no?  There 
iiare  been  three  witnesses  produced  that  have 
iriven  evidence  against  him,  captain  Porter, 
Mr.  De  h  Rue,  and  Mr.  Pendergrass ;  and 
they  do  all  tell  you  that  there  was  such  a  de- 
sign on  foot  to  assassinate  the  king,  as  he  came 
from  hunting  at  JUchmond,  ailer  he  came  on 
this  side  the  water,  in  the  lane  between  Brent- 
ford and  Tomham -Green.  There  were  diverse 
persons  engaged  in  this  design,  which  sir 
George  Barcley  was  come  from  France  to  pro-^ 
note  and  manage :  captain  Porter,  as  it  does 
,  appear  oiM)n  his  evidence,  was  a  person  that 
was  principally  engilged,  and  at  that  time  was 
hearty  in  the  prosecution  of  it. 

As  to  Mr.  Craobume,  captun  Pnrter  tdb 
yon  be  was  a  roan  that  he  hayd  bad  a  long  ac- 

Suaintance  with,  and  had  empk>yed  him,  and 
esigiied  to  employ  him  as  an  officer  under 
bim,  in  case  a  revolution  happened,  which  it 
seems  about  that  time,  and  some  time  before 
it,/was  expected.    Captain  Porter  was  to  have 
been  a  captain,  and  1  think  be  designed  to  pro- 
mote Cranbume  to  be  bis  quarter- master ;  and 
be  sent  bim  to  buy  arms;  and  preparations 
were  made  for  that  business ;  but  that  is  not 
the  thing  that  we  are  now  uppn ;  the  matter 
that  now  property  falls  under  our  considera- 
tion, is  this:  the  coming  over  .of  sir  George 
Barcley,  the  latter  end  of  January,  or  the  te- 
ginning  of  .February  last;  upon  which,  as  it 
seems,  Mr.  Porter  was  engaged ;  and  having 
an  interest  in  this  Cranburne,  and  there  being 
borses  to  be  furnished  to  attack  the  king  and 
bis  guards  about  Tumham -Green,  this  man, 
Cranburne.  was  a  person  that  was  engaged  to 
be  one  of  tne  horsemen  that  were  to  mwe  the 
attack ;  and  he  tells  you  that  he  did  employ 
him  to  provide  horses  and  swords,  and  to  pre- 
pare the  pistols;  and  that  he  did  engage  in  it, 
-  and  particularly  that  the  design  was  to  be  exe- 
cuted on  Saturday  the  15th  of  February,  and 
that  he  was  then  ready  to  go  with  capt.  Forter ; 
but  on  that  Saturday  the  king  did  not  ffo  abroad, 
whereby  the  design  was  disappointed  for  that 
time:  afterwards,  there  was  a  meeting  at  the 
Snn-tavem  in  the  Strand,  where  he  met  with 
sir  George  Barcley,  and  others  of  them ;  and 
there  comes  to  that  tavern  Mr.  Cranbume  and 
others,  and  they  were  in  another  room,  and 
captain  Porter  says  he  came  to  them,  and  did 
disooovse  aboat  panning  the  design  the  Tery 


next  day,  which  was  agreed,  and 
was  ready  to  i^o  the  next  day. 

Then  he  tells  you  fuHber,  that  the  next  dtty 
being  Saturday  the  28d,  the  second  time  tfamft 
this  assassination  was  to  have  been  execatesi» 
upon  the  desire  of  Mr.  Chamock,  who  was 
a  person  also  that  was  edgaged  in' this  de- 
sign, captain  Porter  writes  a  list  of  the  men  Ib« 
could  bni^,  and  sent  it  by  Cranbume  to  Chso-- 
nock ;  Cranbume  carries  the  list  to  Mr.  Char- 
nock,  an4  brings  it  back  again  with  an  additioia 
of  the  names  of  Mr.  Qbarnock's  men  onder- 
neath. 

Mr.  De  la  Rue  is  called,  and  he  swears  to 
that  very  circumstance,  that  Mr.  Crymbame 
was  sent  by  captain  Porter  vritb  a  list  to  Mr. 
Chamock,  and  Drought  it  back  again  from  Mr. 
Chamock,  with  an  addition  of  other  names. 

Then  Mr.  Pendergrass  tells  you,  that  be  was 
with  this  Mr.  Cranbume,  the  prisoner  at  the 
bar,  the  14th  of  February,  and  there  was  a  dta- 
oourseof  goinc'in  pursuance  of  this  design  the 
next  day,  and  the  prisoner  agreed  to  it,  wbiefa 
he  is  positive  in :  he  tells  you,  that  when  they 
were  disappointed  the  15th,  being  at  the  Blue- 
Posts,  they  then  agreed  to  pursue  it  the  next 
Saturday ;  Cranbume  was  one  of  them  that 
agreed. 

Captain  Potter  and  De  la  Rue  inform  yoa 
that  healths  were  drank  to  the  late  king,  and 
the  late  queen,  and  the  prince  of  WaM,  as 
they  called  him,  and  then  at  length,  as  the 
concluding  health,  captain  Porter,  or  some'  of 
them  in  the  company,  having  an  orange  in  his 
hand,  squeezed  it,  and  drank  a  beahb  to  the 
SQueesing  of  the  Rotten  Orange,  which  was 
pledged  bjr  all,  and  particularly  by  Mr.  Cran- 
bume, as  is  proved  by  both  captain  Porter  and 
De  la  Rue. 

So  that  now,  Gentlemen,  I  must  leave  it  to 
you,  whether  this  is  not  evidence  sufficient  to 
prove  this  man  guilty  of  the  treason  whereof 
ne  is  indicted,  that  is,  of  designing  and  intend- 
ing the  assassination  of  the  king,  and  being  en- 
gsged  as  a  party  to  execute  this  design,  wben^ 
ever  them  was  an  opportunity. 

The  counsel  insist  upon  it,  on  th^  behalf  of 
the  prisoner,  that  what  captain  Porter  says  is 
no  evidence :  m  the  first  place,  they  urge  that 
he  is  not  a  man  of  credit,  for  they  have  men* 
tioned  that  he  used  to  be  disguised,  and  wear 
a  vizard  mask,  and  go  abroad  under  odd  cir- 
cumstances,  and  therefore  his  reuntation  they 
hope  is  not  g^ood  enough  to  make  bim  a  credibte 
witness  aginst  the  prisoner :  now  tbe  prisoner's 
witness  being  produced,  says  she  never  knew 
him  00  in  disguise,  or  wear  a  visard  mask,  but 
once  he  wore  a  patch,  because  he  was  under 
some  ill  circumstances  about  a  riot  in  Dmry- 
lane ;  every  body  understands  what  the  mean- 
ing of  that  was,  bis  drinking  of  beakba  at  a  riou 
ous  assembly,  upon  the  lOlh  ef  June,  and  be 
lieing  under  some  proeecotion  for  that,  occa- 
sioned him  to  wear  that  diagvise,  but  it  was 
not  done  to  hinder  any  peraon,  or  do  any  mis- 
chief. 
Bat  then,  lay  they,  he  m  laiitahwi  in  Us 
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I  of  Uie  meetioff  at  the  Son-teveni  the 
Slfl  ofTOiniary,  the  itey  before  the  last,  that 
tarn  JcMK'tt  was  to  have  been  ezeeoted,  for 
whereas  he  aaya,  that  Ouen  was  not  there  when 
he  eane  to  tlieflii,  yet  Gnnn  was  in  the  com- 
paay  at  tbat  tune,  and  whereas  he  swears  po- 
liti^j  that  they  discoorsed  of  goinf  upon  the 
\  desifn  to  asaasrinate  the  kin^  the  next 


day,  as  was  agreed  the  Saturday  betore ;  Gnnn 
hard  no  such  discourse.  Gnnn  is  ealled,  and 
he  tells  yen  he  did  oosoe  to  the  Son-tar  em  at 
that  timey  with  Cranbarne  and  captain  Porter, 
he  came  into  the  room,  and  he  heard  no  sach 
diseome.  They  did  open  it,  indeed,  that  Gunn 
had  been  there  all  the  while,  and  if  so,  then  if 
there  had  been  sneh  a  diacomse,  he  muat  ha?e 
heard  it.  Gunn  has  been  examined,  and  does 
tell  yoa  he  was  not  there  all  the  while,  bat 
wcot  oat  and  was  absent  for  some  time,  about 
half  a  quarter  of  an  hour. 

They  hoTe  made  a  question,  whether  captain 
Porter  eame  in  when  Gnnn  was  there?  He 
says  traly  he  ^nks  that  captain  Porter  did 
eoiae  into  the  room  while  he  was  there,  before 
be  went  oot,  hot  he  cannot  teli  certainly ;  he 
wao  there  sometime,  while  he  Was  there.  Then 
capiaiQ  Porter  was  called  agaiu,  and  captain 
Potter  does  say  he  knows  Gnnn  was  thece,  bat 
whether  he  was  there  at  that  time  he  came  in, 
he  cannot  say  potttively ;  but  Gnnn  eavs  eap- 
tsio  Porter  was  |olng  m  and  oot  sereral  times, 
as  Porter  says  himsrif :  and  Gnnn  was  absent 
for  some  part  of  the  time.  So  ^hat  f  cannot 
any  sort  of  oontradictton  between  the  eri- 
oe  tint  Porter  gives,  and  the  eridenee  that 


Goon  gires ;  the  one  is  uncertain,  and  so  is 
the  ether  aa  to  that  circnmstance. 

Bat,  Gentlemen,  diey  would  infer,  that  if 
there  was  any  sneh  disoooree  while  Gnnn  was 
there,  it  most  be  of  neoeeeity  that  Gunn  must 
hare  heaid  it ;  but  it  is  not  neoemary  the  dis* 
oenrse should  he  when  Gnnn  was  there ;  cap- 
IMB  INnter  swears  poiitively,  that  there  was 
meh  a  diseoarse  of  going  the  next  dav  t«>par- 
fltttliedengn,  and  he  says  he  thinss  Cinnn 
WM  not  present  at  that  time  when  the  discourse 
WM,  snd  GttDD  says  he  was  absent  some  part 
sfdMtime. 
Asd  so  I  most  lesTe  it  to  yon  \  upon  the 
fi  if  Mr.  Ciaabmrot,  the  prisoner 
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at  the  bar,  did  consent  and  agree  to  act  in  this 
bloody  and  wicked  design,  theti  you  are  to  find 
him  guilty ;  if  yon  are  not  satisfied  of  that  upon 
the  eridenoe  you  hare  heard,  or  you  think  there 
is  any  inoonsisf ency,  or  incoherence  in  die  tes* 
timonv  on  the  one.  side,  and  the  other ;  and 
that  there  is  good  reason  to  disbelieve  the  eri* 
denoe  agaiost  the  prisoner,  tbeo  you  are  to  ac- 
quit him.  You  have  heard  yoar  erideooe,  and 
you  had  best  consider  of  it. 

tL  of  the  Crown.  Who  keeps  the  jury  P 
Cryer.  These  is  an  officer  sworn. 

Then  the  Jury  withdrew  to  consider  of  their 
verdict,  and  about  a  quarter  of  an  hour  after 
returned. 

CL  of  Ar.  Gentlemen,  answer  to  yonr 
names,  John  Catne? 

Mr.  Caine.   flere.    (Aqd  so  of  the  rest.) 

CL  ff  At.  Are  yoa  all  agreed  of  your  ver- 
diet?— Jury.  Yes. 

CLtfAr.   Who  shall  say  for  you? 

Jury.   Foreman. 

CL  if  At.  Charles  Cranburne,  bold  up  thy 
hand,  (which  he  did) .  Look  upon  the  prisoner  ; 
how  say  ye,  is  he  guilty  of  the  hign-hreaaon 
whereof  he  stands  indicted,  or  not  guilty  ? 

"FifremoM.    Gkiilty. 
'   CLcfAr.  What  goods  or  chsttelp,  lands  or 
tenements,  had  he  at  thd  time  of  the  treasoa 
committed,  or  at  any  time  since  ? 

Foreman.    None,  to  onr  knowledge. 

CL  of  At*  Then  hearken  to  your  verdict  as 
the  court  hath  recorded  it.  You  say  thai 
Charles  Cranbarne  is  j^ilty  of  the  high«treason 
whereof  he  stands  indicted,  but  that  ne  had  no 
l^oods,  chattels,  lands,  or  tenements,  at  the 
time  cf  the  high -treason  committed,  or  at  any . 
time  since,  to  yoor  knowledge,  and  so  you  say 
all. — Jwry.  Yes. 

Mr.  Coiae.  Ily  k>rd,  the  junr  humbly  de- 
sires they  may  be  discharged  from  their  at- 
tendance to-morrow. 

Lm  C.J.  We  cannot  do  it,  unless  the  jury 
be  full  without  them ;  if  you  come  early,  we 
shall  dispatch  yoa  presently. 

Then  the  Prisoner  wss  taken  from  the  bar, 
and  the  Court  ail{|oiimed  till  ser eo  o'clock  tho 
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388.  The  Trial  of  Robert  Lowick,  for  High  Treason :  8  Williah 

IIL  A.  i>.  I6fl6.* 


April  ^f,  IdM. 

This  day  the  justices  of  Oyer  ud  Terminer 
holden  for  the  county  of  Middlesex*  met,  sad 
the  court  was  resume!]  by  proclamatioo  in  usual 
lorui* 

Clerk  cftheArrmgnmenii.  Keeperof New- 
gate, set  Robeii  Lowick  lo  the  bar,  ^vhidi  was 
Saoe).  You  the  |urisoner  at  the  bar,  Robert  Lo- 
wick,  those  men  that  you  shall  hear  called 
and  personallv  appear,  are  to  pass  between  our 
aovereifl^  lord  the  kine  and  tou,  upon  trial  of 
your  Kfii  and  death ;  if  therefore  you  will  chal- 
lenge them,  or  any  of  them,  your  time  is  to 
spMc  unto  them  as  they  come  to  the  hook  to 
be  sworn,  and  before  they  be  sworn. 

Mr.  Mompeuon.  If  your  lordship  pleases  to 
fiiTonr  me  with  one  word  for  the  prisoner  at  the 
bar,  I  shall  not  trouble  your  lordship  with  any 
thing  that  was  urged  by  the  gentlemen  that 
were  of  counsel  vesterday,  but  I  shall  rely 
upon  something  that  has  not  yet  been  spoken 
to.    My  lord,  they  have  not  laid  any  time  or 

Saoewhere  the  consent  or  agreement  was,  for 
e  ftrty  men  that  were  to  set  upon  the  king 
and  his  guards:  there  is  a  tioaie  laid  before 
where  they  met  and  discoursed  of  the  ways 
and  means  how  to  assassinate  and  kill  the  king ; 
but  when  it  comes  to*  the  *  Assenserunt,  con- 
<  sensernnt,  et  agreareruDt,'  with  submission, 
this  beiug  another  act,  there  ought  to  be  ano- 
ther time  and  |)lace  laid,  and  for  that  1  shaH 
dte  your  lordship  two  or  three  cases ;  for  men 
may  meet  and  propose,  and  discourse,  and  con- 
sult of  such  things,  though  they  be  very  ill 
things,  and  yet  that  may  not  be  treason,  ft  is 
the  a|;reement  that  is  the  treason,  and  so  it  was 
held  m  <»ptaiu  Blague's  Case  about  taking  the 
Tower.  They  may  meet  at  one  tin^e  and  place, 
and  at  another  time  andpUce  they  may  agree, 
in  Dyer,  68  B.  and  69  In.  fi8.  A  man  was  in- 
dioled  for  murder,  That  he  at  sochaplaoein 
aadopoD  the  person  Ihat  was  raaiteed»«ia. 
'  snltum  fecit,  et  ipsum,'  the  persoa  that  was 
murdered,  <  cum  quodam  cultello,'  of  such  a 
price,  <  peroussit ;'  aud  he  does  not  shew  the 
I»hioe  where  he  struck  him,  nor  had  the  indict- 
ment the  words,  <  ad  tunc  et  ibidem,'  and  there- 
fore the  court  held  it  Toid :  so  it  is  likewise 
ruled  in  Goodrich's  Case,  Hell.  35  et.ll9,  and 
therefore  in  indictments  for  murder,  since  they 
generally  set  forth  not  only  the  time  and  place 
of  the  assault,  but  likewise  of  thebtow ;  so 
likewise  in  things  of  a  more  inferior  nature,  as 
rescues  returned  by  the  sheriff,  that  the  Capias 
was  served,  but  does  not  shew  where  the  rescue 
was ;  or  though  he  shews  where  the  arrest 
was,  and  an  *  et'  coupled  the  rescue  to  it,  j^et  it 
was  adjudged  an  ill  retufn,  Dyer  69,  PI.  S9, 

•  See  Holt,  688. 


10  Edw.  4.  15  Fits.  Ret  Vice.  32  Bro.  Bet. 
Det.  Bre.  97,  and  Error  193.  PkUm  564,  and 
in  Noy  II49  there  are  these  words^  Note,  It 
was  moved  in  discharge  of  rescue,  the  return 
was,  that  thejr,  vis.  A.  B.  aforesaid,  the  bailiffii, 

*  ad  tunc  et  ibidem  vulneravenuit,'  &c.  And 
the  aforesaid  Oeoiget'  dec.  *  Rescuserunt' 
without  •  ad  tunc  et  ibidem,'  referred  only  to 
the  *  vulneraverunt,'  and  not  to  the  <  rescuse- 

*  runt,'  and  therelbre  the  return  was  aiyudged 
insufficient;  for,  my  lord,  although  10  oou- 
▼eyances,  a  clause  or  word  in  the  beginning  or 
end  may  refer  to  the  whole,  yet  in  indictmenti, 
every  sentence  must  becertam,  plain,  and  ez- 
pvsss,  «ad  have  its  own  time  and  place :  there- 
fore m  Nby 's  ^p.  122,  Raymonu  was  indicted 
for  sloppisg  a  cross- way  leadiog  from  a  certain 
ville  called  Stoake,  into  a  ville  called  Melton,  in 
the  coonlv  of  Dorset,  and  the  indictment  was 
quashed,  becausein  the*  county  of  Denet'  shall 
refer  only  to  Melton,  and  not  to  both :  so  an 
indictmflBt  of  foroeable  entry  inm  a  meesuage 

*  existens  liberum  tenementum'  of  J.  8.  is  not 
good  for  want  of  the  words  *  ad  tunc,'  though 
me  participle  *  esostens'  does  strongly  imply  • 
that  it  was  his  house  at  that  time,  SCro.  754. 
Het  7S.  Ney,  131.  Palm.  486.  Bridg.  68. 
3  Cro.  314|  et610.  fiid.  lOS.  Lat  109,  &c. 
And  my  lord  Coke  tells  us  io  Calvin's  Case, 
5  B,  that  indictments  of  treason,  of  all  others, 
are  the  most  curiously  and  certainly  indited 
aqd  penaed;  and  all  thpse  that  I  Imve  seen 
and  observed,  have  contained  more  certainty 
than  the  indictment  new  hefore  your  lordship. 
In  Ropnald  Tucker's  Case,  the  indictmeot 
was,  That  he  and  Thomas  Place  apud  Bridg- 
water, in  Com.  Somersett.  ptsedict.  compss- 
Si^venint,  to  kiU  and  depose  tne  king,  &c.  aod 
to  bring  their  treasouable  purposes  to  eflfect, 
they  the  said  Reginakl  Tucker  and  Thomas 
Place,  the  same ;lay  aod  vear,  at  Bridgwater 
aforesaid,  in  the  county  aforesaid,  against  th^ 
king,  with  a  great  multitude  of  neopte,  arrayed 
in  a  warlike  manner,  viz.  with  swords,  dec 

*  seipsos  illicite  et  proditorie  insimni  ad  tunc  et 

<  ibidem  congregaverunt  et  assemblavernnt  et 

<  guerram  puhlicam  contm  dictum  Dominum 
'  Regem  apud  Brid^ater  prBMlict  iu  Com. 

<  prsedict.  dScto  vicesimo  Die  Junii  Anno  primo 

*  supradicto  proditorie  pararerunt,  ordinavervot 

*  et  levaverunt. '  80  in  the  indictment  of  Osle, 
as  it  is  set  forth  at  large  in  a  plea  in  bar  of 
Dower,  brought  by  his  wife,  he  with  force  and 
arma,  *  apud  viUam  de  Ware,'  &c.  assembled 
with  a  great  many  iiersons,  <  etbellum  criidele 

<  contra  dictam  Dominam  Regioam  apod  Ware, 

<  pnedict  ad  tunc  folso  et  proditorie  publicarit 
'  et  levavit,  ac  insuper  ad  tunc  et  ibidem  folso  et 

*  proditorie,'  proclaimed  the  duke  of  Northum- 
beriatod,  to  be  lieutenant-general  of  their  forces; 

<  et  etiam  fobo  et  proditorie  apud  Ware  predict. 
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<ad  (oe,'  podanMd  the  lady  J«ia  Dudley 
fwen.  This  is  in  Bendlowe't  Reporti,  pnh- 
hshed  by  Serjeant  Kowe,  fol.  55,  pYaeito91. 
80  in  the  eart  irf*  Leicester's  Case,  Ph»wd.  Com. 
385,  <he  indielineBt  is  laid  much  after  the  same* 
maaoer,  and  many  other  iDdictments,  which  at 
presmt  I  am  aowtlliDg  to  trouUe  your  lordship 
wid) ;  and  this  heing  one  of  a  new  form  and  of 
the  fim  iin]>res8ion,  I  '.ope  year  lordship  wiH 
bol«l  it  hnnfficient.  lod,  my  lord,  when  they 
go  farther,  and  say,  *  £t  quibbet  eomm  proth- 
<torie  sapCT  se  su^oepit  esse  annm,'  there  is  no 
phce  or  time  alleged  where  thst  was  done, 
which  of  necesHty  should  he  mentioned :  for  it 
is  s  constant  rule  in  oor  hooks,  that  what  is  is- 
saaUe,  ought  to  have  a  place  where  it  may*  be 
taried.  Now,  this  is  issuable,  and  the  most  ma- 
terisl  thing  in  the  Indictment  is,  for  compassing 
the  king's  death.  The  orert-ads  are.  That 
Christopher  Knightiey  the  prisoner,  and  two 
•(ben,  did  consnU  to  kill  the  kmg ;  and  after- 
wards did  agree  how  to  do  it,  riz.  by  forty 
korsemen,  <^uonim  these  shook!  be  four,  and 
ererj  one  ot  them  did  agree  to  be  one ;  then 
eomes  the  other  overt-act  of  providing  arms  for 
them.  Now  suppose  they  should  not  prore 
die  last,  riz.  the  proriding  arms ;  then,  my 
M,  they  must  resort  to  one  of  the  other  OTert- 
ads,  that  these  four  did  consult  and  agree  to 
kin  the  king ;  or  that  these  four  did  agree  the 
manner  how  to  do  it,  as  is  laid  in  the  indict- 
nen ;  and  it  is  plain  they  must  fail  of  proof  of 
either  of  these ;  for  bv  the  not  prosecntrag  any 
o&e  of  the  name  of  Christopher  Knightley,  but 
preferring  a  new  indictment  against  one  illex- 
aftder  Knightley,  it  appears  that  Christopher 
Knightley  was  not  there ;  and  the  proring  tnese 
three  others  making  a  consult  and  agreement, 
ii  not  a  proof  of  the  same  or ert-act  that  is  laid 
ni  die  indictment,  as  it  ought  to  be  by  the  late 
act ;  uolesa  they  can  prove  that  a  consult  of 
three  is  a  consnU  of  tour :  and  if  it  be  answer- 
ad,  that  it  b  alleged,  that '  auiUbet  eomm  su- 
'  per  se  suseepit,'  then  will  that  come  to  be  is- 
•oable,  and  the  most  material  part  of  the  in- 
dJctDient ;  and  consequently  a  place  ought  to 
have  been  laid  where  it  should  be  tried ;  this, 
ny  lord,  is  a  distinct  sentence  of  itself,  it  is  in 
a  parenthesis,  and  though  you  take  it»away, 
the  sense  of  what  remains  is  perfect  and  intire ; 
and  conseqnently  thb  sentence  is  or  should  he 
wiireof  itsdf,  and  therefore  ought  certainly  to 
««pTes8ed.  Besides,  if  your  lordship  pleues, 
It  is  not  positirelv  bid,  what  these  persons  ae- 
^eially  undertook  to  be,  there  is  indeed  men- 
^  made  before  of  forty  horsemen,  agreed 
opoa  to  set  upon  the  kbe,  then  comes  the 
P^jorthesis,  «  Qnorum  iidem  Christtmhorus 
^^okrhdey,  Robertus  Lowick,  Ambrositts 
I  Rookwood  et  Carolus  Cranbumefbrent  qua- 
*^hior,  et  qailihet  eomm  proditorie  super  se 
soBcepit  ease  unum.'  It  is  perhaps  expressed 
'■uyeoonghby  the  word  «  Quorum,'  that  it 
J^  «?reed  these  should  be  four  of  the  forty 
Jj*««n«i;  hot  there  wants  the  repetition  of 
J***  *  Qowum,*  to  express  what  they  se- 
^f^XiSty  engaged  to  be ;  and  the  word  *  ef  ean« 


flial  join  and  ooontet  the  sentenees :  Ant  <  forent' 
and  *  soaeeiiit'  differ  not  only  in  nnnbelry  bat 
also  in  mood  and  tense,  and  the  sense  is  not  ne- 
eessarHy  oohaient;  fbrit  might  be  true,  that 
the  majority  of  the  company  might  agree  these 
shonld  he  Ihtir,  and  yet  ibey  themseWea  might 
not  severally  engage  therein,  and  one  or  some 
of  them  might  undertake  it,  aud  yet  the  cen- 

Eany  not  agree  to  it ;  and  it  cannot  be  mended 
y  intendment.  There  was  Vaux's  Case,  in 
the  4  Rep.  44 ;  he  was  indicted  for  mnrder,  for 
persmiding  a  man  to  take  Cantharides ;  it  was 
laid,  That  he '  persuadebat  eondem  Nieholaani 
'  recipere  et  hibere  qiiendam  potnrn  arixlnm 

*  com  <|iiodam  nneuo  ▼ocnt.  Caotharidaa ;' 
and  the  indletaent  says,  *  Qued  prsdietns  Nh- 

*  eholaua  ne^^ns  pnediictam  potom  <mm  Ve- 

*  neno  pnedicto  fbre  intoxicatnm,  seid  fidem  ad» 

*  hibeas  dictsa  persnasioni  Williehiii  rseepil  et 
*bihit}'  but  doei  not  say,  « sienenum  prtadie- 

*  turn,'  but  yet  it  addt«  *Per  quod  pnedictns  Ni*- 

*  cholaus  immediate  post  reo^ienem  Faneiii 
'  praadfcti'  languished  and  died ;  here,  one 
would  think,  was  a  suflkient  implicatiOQ,  that 
he  took  and  drank  the  imson ;  but  it  was  niM, 
that  none  of  these  words  were  anffideot  to 
maintain  the  indictment;  for  the  matter  of  the 
Indictment  Ought  to  he  plain,  express,  and  eei^ 
tain,  and  shAll  not  be  maintained  bj  argameot 
or  implicationvand  thevefbre  fbr  want  of  these 
words  the  indkstment  was  heki  insufficient,  and 
the  man  again  indicted  fbr  that  offence ;  aod 
there  seems  mueh  more  inoartaioty  in  this  in- 
dieiment,  and  theretfbre  1  humbly  pray  yoor 
lordship  that  it  may  be  quashed. 

Sir  A  Skouf^,   My  lord,  we  thmk  the  oh- 

Cttion  is  fully  put)  and  therefore  vse;  desire  te 
re  their  answer  to  it.  ' 
Jr^G^/i.  (sir  Thomas  Trevor).  We  think, 
my  lord,  this  objectioh  will  receive  a  rcary  plaiu 
answer.  The  mdietmeUt  seta  forth,  That  at 
sueb  a  place  the  prisoner  at  the  b^r  did  ima- 
gine and  eempass  the  death  ef  the  king :  them 
is  a  particular  case  where  the  imagiuing  was, 
and  that  they,  te  accomplish  tliat  treason,  in 
compaaaiug  and  imagining  the  death  of  the 
king,  did,  among  others,  *  poetea  eisdem  die  et 
■  anno  apud  parochiam  prmdictam,'  meet  and 
consult,  6co,  so  there  is  the  same  place  set 
forth  again,  wherein  they  did  meet  and  consult 
of  the  ways  and  meaus,  and  time  and  plaoo, 
when,  where,  and  how  to  assassinate  the  Idnf : 
and  immedialaly  it  follows, '  at  coosenserantet 

*  agrearemnt,'  &c,  that  forty  men,  whereef 
th^  were  to  be  four,  aUd  every  one  of  them 
undertook  to  be  one,  should  do  so  and  so.  No«s, 
my  lord,  say  they,  it  is  not  said  that  the  ame- 
ment  that  there  should  lie  forty  men  to  do  it, 
was  at  the  same  time  and  place  where  thajr 
did  meet  and  consult  about  the  ways  and  meana: 
but,  my  lord,  with  submission.  It  is  very  plain, 
that  the  agreement  for  forty  men,  and  the  par- 
tienlar  agreement  for  them  to  be  of  tha  num- 
ber, is  but  the  effeet  of  the  coifsultation  that  is 
mentioned  just  before :  for  it  is  said,  they  co»> 
snited  how  they  should  dd  it,  and  they  agreed 
to  do  it  in  this  nanner ;  the  partleulor  maiuiar 
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isMtfbrtIi  immedittely  after  that,  it  k  nkl 
tiMT <iid ooDsolt  of  llie  maniMr;  lo  that,  n^ 
lora,  it  11  part  of  tbe  former  aenteooa ;  a  parti- 
onlarisiiiff  of  what  they  did  ame  npoQ  at  that 
amaultatioo ;  but  it  ia  do' distinct  overt-act:  if 
it  had  been  a  diatioct  overt-act,  then  the  caaea 
Ihat  have  been  cited  by  the  oonnael,  do  shew, 
tttat  there  should  be  a  partiealar  time  and  pdce 
mentiooed  ibi;  every  overt-act ;  bat  this  is  only 
a  part  of  that  overt-act  that  was  mentioDed 
generally  before:  this  tells  you  particolarly 
what  the  meana  were  they  did  agree  upon,  and 
the  sentence  is  not  oomalete  till  you  have  gone 
over  this ;  so  that,  my  lord,  with  sabmission«  it 
bad  been  very.improper  when  they  agi^ed  at 
aneh  a  time  and  place,  of  the  meant  and^aya 
how  It  should  be  effected,  then  to  set  forth  that 
at  was  at  the  same  time  and  pkice  where  they 
did  eoDauk  of  the  ways  and  means,  that  cannot 
he  praper ;  for  it  is  not  hud  at  first,  that  there 
was  any  particular  ijrav  propoaed,  but  only  in 
Merali,  they  consulted  or  the  wavs  and  means ; 
therefore,  m  v  lord,  all  this  that  Mr.  Mompeason 
has  said,  will  not  be  pertinent  to  this  case,  it  is 
Impossible  to  have  been  otherwiae ;  it  is  but  a 
part  of  the  aentence ;  and  it  is  not  complete  till 
yoQ  have  gone  over  the  several  particulars:  as 
to  the  Case  of  a  *  Rescoos,'  that  is,  the  offence 
upon  which  the  matter  is  to  be  gronnded ;  the 
*  Verberavit'  and  *  Vulneravit'  are  not  the  lea- 
cuing;  but  where  there  is  not  one  sentence 
oomplele,  till  yon  come'to  the  end  of  these 
words,  there  it  must  be  all  taken  together;  so 
it  is  here,  they  consulted  of  the  way,  and  agreed 
this  to  be  the  way,  which  they  set  forth  in  par- 
ticular: it  is  joined  to  the  former  part  of  the 
aentence,  and  the  whole  is  not  complete  with- 
out it. 

Sol.  Gen.  (sir  John  Rawles).  With  sob- 
mission,  my  lord,  it  cannot  be  otherwise,  nor 
can  tbey  niake  it  sense  otherwise. 

L.  C.J.  (sir 'John  Holt).  They  say  you 
might  and  abould  have  put  in,  *  ad  tunc  et 
« ibidem.' 

SoL  Gen.  With  submission,  my  lord,  I  say  it 
cannot  be  repeated  again :  mdeed,  if  you  woold 
make  it  like  the  case,  aa  Mr.  Mompesson  would 
have  it,  that  fortjr  men  did  agree  to  it,  and 
forty  men  did  it,  it  were  necessary  to  name 
time  and  place,  a»  it  is  in  the  caae  of  murder : 
that  he  did  agree  to  murder  him,  and  after- 
warda  knocked  him  on  the  head,  there  you 
■hall  lay  time  and  place  where  he  agieed,  and 
where  be  did  the  act,  for  there  is  an  act  done; 
but  iu  this  case  there  is  no  act  done,  but  only 
Mk  agreement  that  forty  should  do  it,  whereof 
these  four  were  to  be  part  of  the  number.  Now, 
they  cry,  yon  do  not  say  what  these  four  were 
to  be  for.  Yes,  we  do:  the  forty  were  to  do 
such  an  act,  and  theae  were  to  be  four  of  that 
ibrty,  and  eveiy  one  of  them  undertook  to  te 
one;  ao  that  it  cannot  be  eipressed  otherwi^ 
than  it  is;  for  what  they  say  of  the  indict- 
.nent's  being  not  in  the  same  form  that  other 
indictmento  are,  that  will  be  no  argument  at  all ; 
for  it  doea  not  follow^  that  there  must  be  one 
espreaNdfona  of  aa  indictment}  ofnghlthera 
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are  divers  forms  of  jndictmeata,  and  all  of  them 
good,  becauae  indictments  are  to  be  framed 
according  to  tbe  particular  case,  and  they  can- 
not pot  me  an  wstance  of  such  a  particuUr 
caaeaathkk  Aa  to  that  of  the  mistake  jof  the 
name  of  Koightley,  that  unquestionably  can  be 
no  objectiou  at  all :  for  how  doea  it  appear  to 
the  court,  that  this  is  against  tbe  same  peraoo 
that  waa  before  indicted  by  the  name  of  Chris- 
topher ?  there  may  be  another  Christopher,  for 
aught  they  know :  but  1  will  auppose,  that  tbe 
consult  was  proved  not,  as  it  is  laid,  that  there 
were  to  be  four;  but  only  that  they  were  to  he 
three  of  them,  it  woold  m  well  enoui^  against 
the  prisoner  at  the  bar,  if  he  be  proved  to 
be  one. 

Mr.  Conyers.  First,  we  have  here  laid  a  time 
and  place  tor  the  treason  alleged  in  the  indict- 
ment, and  also  for  the  two  overt-acts,  how, 
when,  and  where  it  waa  to  be  done,  and  the 
providing  of  arms  for  it ;  and  for  this  partiealar 
of  the  forty  men,  that  they  would  have  ua  pot 
the  *  ad  tunc  etihidem'  to  that,  is  but  nart  of  the 
overt-act,  which  waa  before  alleged;  for  the 
first  overt-act  mentioned,  is  the  meting  fod 
consulting,  and  there  we  lay  both  time  aiMl 
place ;  that  on  auch  a  day,  and  at  such  a  plaoey 
thejf  did  meet  and  consuU  of  the  way  andn 


ner  how  to  do  such  an  act :  and  then  we  con- 
tinue on  the  sentence,  by  particalarixing  bow 
it  was  to  be  efiected;  that  they  did  agree  there 
should  be  forty  horsemen  to  do  it,  whereof  they 
.were  to  be  fimr :  this  is  but  a  part  of  the  overt* 
act,  which  is  the  consulting  and  ajgreeing  op<»Q 
the  ways  and  means;  this  particular  means 
agreed  upon,  being  but  the  result  and  effect  of 
the  consultation  before:  so  that  we  conceive 
there  is  no  want  of  time  or  pUce  upon  which  to 
take  issue  in  Uiis  case. 

Mr.  Cowper.  My  lord,  I  think,  with  sub- 
mission, there  is  nothinff  in  their  objection,  and 
I  talm  it  to  have  received  a  full  auswer  already : 
yet  I  would  ask  one  thing  of  the  gentlemen  of 
the  Tyther  aide,  had  the  sentence  run  without 
the  words  <  de  iis  modis  et  mediis,*  &c.  which 
follow  after  the  word  *  consultavit,'  and  before 
the  words  <  et  agreavit ;'  in  this  manner.  That 
they  did  then  and  there  traitorously  treidt,  pro- 
pose, consult,  and  agree,  that  forty  horsemen, 
or  thereabouts,  with  guns,  and  so  forth.  If 
then  there  had  been  anv  colour  to  think  it  ne- 
oesrtury,  that  it  should  Be  laid  in  this  manner. 
That  they  did  then  and  there  traitorously  treat, 
and  then  and  there  traitorously  propose,  and 
then  and  th^  traitorously  consult,  and  did 
then  and  there  traitorously  agree:  and  if  not, 
then  I  woold  desire  them  to  tell  me  why  *  then 

*  and  there'  is  more  necessary  to  one  verb  '  did 

*  agree,'  than  it  is  to  all  the  rest,  in  sense  and 
oominon  speaking.  Tbe  only  use  of  a  con- 
junction copulative,  is  to  derive  the  force  of 
some  words,  in  a  sentence  foregoin|^, .  down  to 
a  aentence  following,  to  avoid  repetition :  and 
here,  though  after  the  consultation  be  put, 
many  words  that  relate  to  that  matter,  by  way 
of  parenthq^ ;  yet  the  *  ad  tunc  et  ibidem'  still 
doea  refiv  to  all  the  verbs  following,  being 
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joined  by  tfc«  ooojnoctioii  copoUtiTe ;  it  does 
not  rarj  the  case  ftt  all,  the  patting  ia  that  pa- 
notbesis;  it  is  notwithstanding  but  as  one  sen- 
ICDce:  and  the  supposing  that  the  pareD thesis 
stood  ODt,  makes  it  very  plain,  there  can  be  no 
ooloar  to  say  there  wanted  a  repetition  of  the 
^  id  tone  et  ibidem'  to  ererj  Terb. 

Sir  B.  Shmoer.  With  submission  to  your 
ion}>hip's  judirment,  there  is  no  answer  made 
to  this  objection.  I  do  agree,  if  there  had  been 
sereral  Tcrbs,  and  no  other  words  had  iuter- 
vm^,  that  an  *■  et'  would  liave  coupled  all  to- 
l^iier,  aod  you  need  not  hare  repeated  *  ad 
'  tone  et  ibidem'  to  every  one :  but  here  is  a 
fart  afler  the  verbs,  that  makes  one  complete 
ntire  sentpnce ;  and  if  tbts  of  tlie  forty  men 
wen:  lefi  out,  it  had  been  a  good  sentence,  that 
tbfy  did  propose  and  treat  how,  where  and 
wheo;  that  is  a  sentence  of  itself,  the  consult- 
iog  aod  tbe  treating  of  the  ways  and  means : 
bat  then  they  say,  *  and  they  did  agree  and  as- 
sent that  forty  should  do  it :'  now  there  is  no 
wcessjty  for  the  interpreting  of  these  words, 
Hiattbey  should  consult  and  agree  at  the  san^ 
place  and  time ;  there  is  no  necessity  to  con- 
jots  this  agreement  for  the  forty  men  with  the 
ooasnhation ;  thev  might  propose  and  consult 
tt  one  time  and  place,  and  not  agree,  and  after- 
wards agree  at  another  time  and  place :  it  is 
not  a  specification,  or,  as  they  call  it,  a  specific 
anoQDt  of  the  consultation,  nor  a  necessary 
effect  of  it,  so  as  to  make  it  necessary  to  join 
tbem  together;  I  hey  might  meet  and  consult 
at  one  time  and  place,  and  at  another  time  and 
place  they  might  agree  that  forty  should  do  it ; 
>nl  therefore  when  vou  say  at  one  time  and 
place  they  did  consaft  and  propose,  and  afler- 
vards  they  did  agree;  it  is  not  necessarily  im- 
plied, that  it  must  be  at  the  same  time  and 
place ;  and  when  it  is  not  necessarily  implied, 
ve  think  it  necessary  in  indictments,  for  cer- 
taiaty-sake,  to  have '  ad  tunc  et  ibidem'  in- 
*(fted  B^ain. 

Mr.  Mompttson.  My  lord,  Mr.  Solicitor  says, 
^at  as  to  other^irecedentB,  that  does  not  make 
it  necessary  that  this  should  be  like  them ;  and 
tbat  it  is  no  argument  that  it  ought  to  he  so 
l^re.  M V  lord  Coke,  in  Calvin's  case,  tells 
OS,  That  by  precedents  tbe  law  is  known,  and 
dtat  indictments  of  treason  are  of  all  things  the 
pM)ft cnriously  penned;  and  it  is  common  to 
oferthelaw  is  so,  because  usnally  it  is  so  in 
^  p7]Bcedeots  of  indictments.  Mr.  Solkitor 
siys  likewise.  That  there  may  be  a  Christopher 
Kai^htley  besides  an  Alexander ;  but  I  cannot 
take  that  for  an  answer  to  the  exception  I  urge,' 
vbich  is  the  want  of '  ad  tunc  et  it>idem'  at  the 
*  Qonram,  and  tbe  <  Qnitibet ;  for  the  *  Quilibet' 
Diay  come  to  be  in  question  as  the  most  mate- 
naipartof  tbe  indictment,  because  tbe  agree- 
[Motofthe  four  upon  tbe  meeting  of  the  foUr 
ifi  alleged  as  an  overt-act.  Now,  with  sob- 
onssioo,  they  must  prove  tbe  assembly  of  tbe 
«bole  foar,  or  they  do  not  prove  the  overt-act 
opresily  laid:  then  as  to  the  *  QuUibet  sus- 
'  oepit,'  which  is  the  laost  mattdal  part,  it  has 
•0  time  nor  place. 
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Ait,  Gen,  No  sure :  we  do  not  need  to  prove 
all  four,  for  it  is  a  distinct  offence  in  each,  and 
if  any  one  undertook,  it  is  well  enough  against 
him :  and  for  the  time  and  place  we  tell  you  it 
is  part  of  the  former  sentence,  and  makes  hut 
an  iotire  one. 

Mr,  Mompesson,  As  fur  the  residue  of  the 
verbs,  if  they  had  been  omitted,  it  had  been 
good  sense ;  but  this  is  a  perfect  intire  sentence 
of  itself,  wliei)  it  tells  you  what  thev  ci>nsulie<f 
and  treated  of,  as  in  the  Case  of  the  K^srue 
that  I  put ;  if  it  had  stopped  there,  it  bad  . 
been  a  good  sentence  without  the  ^  Vulnera- 

*  verunt.' 

AU,  Gen.  The  *  Rescous'  is  the  offence  in 
that  case,  the  other  is  di^iinct :  but  here,  hi 
this  case,  nothing  can  be  (>lainer  tli^n  that  all 
is  one  act,  as  we  have  la^d  it,  Tiiat  ai  .such  a 
time  and  place  they  did  consult  and  trerit  of  the 
ways  and  means;  but  then  there  i^  no  a<^rte- 
ment  mentioned  till  after  we  have  sdid  the}  did 
consult  of  the  ways  and  means,  and  did  aj;ree 
that  this  should  be  the  way  :  this  is  cendnAj 
one  entire  sentence  that  shews  v.  hat  the  agree- 
ment uas  upon  tbe  coosuliation  &s  ihe  reauk 
of  it. 

Mr.  Cowper,  As  to  what  sir  Bartholomew 
Shower  says.  That  we  ought  to  repeat  the  ^  adL. 

*  tunc  et  ibidem,'  unless  the  sense  of  the  words . 
implies  a  necessity  that  the  consultation  and. 
the  agreement  should  be  at  one  time  and  p^ace::. 
My  lord,  there  can  he  nothing[  in  that,  for  it 
does  not  arise  from  the  necessity  of  the  thing 
one  way  or  the  other ;  but  we  take  it  as  an  in*, 
tire  sentence,  and  that  the  whole  matter  is  suffi- 
ciently connected,  and  laid  to  one  time  and. 
place,  though  it  might  be  divided,  it  must  be. 
taken,  as  alleged,  to  be  one  intire  fact,  or  else 
it  recurs  to  the  same  objection,  that  *  ad  tunc 
'•  et  ibidem'  must  as  well  be  put  to  every  verb ;,. 
for  it  is  possible  they  might  propose  at  one  time 
and  place,  and  consult  at  another,  and  debate 
at  another  as  well  as  agree  at  another :  so  that 
nothing  is  to  be  argued  from  the  uecessity  of 
the  thing  more  in  one  case  than  tbe  other ;  for 
one  man  might  propose  it  in  one  place,  and  the 
rest  naight  then  shake  their  heads  at  it ;  and 
then  they  might  again  meet  and  consult  at 
another  place,  and  afterwards  agree  at  a  third : 
but  when  it  is  said  *  then  and  there'  they  did 
meet,  consult,  and  agree,  it  cannot  he  under- 
stood but  that  the  agreement  was  at  the  same, 
dme  and  idace  with  the  meeting  and  consult. 

Sir  B.  Shower.  But  this  can  be  no  answer 
that  Mr.  Cowper  gives  now,  for  proposing,  and 
consulting,  and  treating,  and  debating,  are  all 
of  the  same  signification  ;  for  one  man^s  pro- 
posing to  another,  and  the  other's  oroposing  to 
bim,  is  consulting,  treating,  and  deoating ;  but 
now  consulting  and  agreeing  are  dmerent 
thinffs. 

m,  Cowper,  So  is  proposing  and  consult- 
ing: one  may  propose:  but  there  must  beat 
least  two  to  consult :  there  is  that  nice  differ* 
ence  betweeii  them. 

sir  B,  Sliomer.  Every  one  must  scarce  for 
bunself,  and  that  must  Ik  certainly  laid  with 
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tijne  and  place,  let  the  propoial  and  conanrta- 
tiOD  be  wtial  it  will. 

L,  C.  J.  Mr.  M ompesaoD  pots  that  Case  in 
Dyer  upon  an  indictment  of  murder,  That  on 
aoch  a  day,  and  at  such  a  place,*  the  party 
made  an  assault  upon  the  persons  slain,  *  et 

*  percossit  ;*  but  does  not  say,  *  Et  ad  tunc  et 

*  ibidem  percussit,'  and  for  not  alleging  that, 
the  indictment  was  held  nought. 

Att,  Gen,  My  lord,  that  ia  a  different  case 
from  this,  because  *  insult^m  fecit,'  and  the 

*  percussit,*  are  different  <!rime8 ;  there  is  a 
great  difference  between  an  assault  and  a 
stroke :  but  here  it  is,  That  they  did  propose 
and  consult  of  the  ways  and  means,  and  agreed 
u|)on  this  partictilar  way ;  that  is  the  same 
thing ;  it  is  not  an  entire  sentence  till  you  come 
to  the  end  of  it,  then  it  is  complete  when  you 
shew  what  was  the  effect  of  the  consultation ; 
what  they  were  agreed  upon,  and  not  till  then. 

Mr.  Mompesson.  A  man's  holdinif  op  bis 
band  is  an  assault^  but  he  must  actoaUy  strike 
to  be  guilty  of  murder:  so  a  man  may  debate, 
and  yet  not  agree :  it  is  the  agreement  that  ia 
the  treason. 

X.  C.  J.    Read  the  Indictment. 

CI.  of  Ar,  «  I>ecimo  die  Febmarii  anno 
<  Regni  dicti  Domini  Re^is  nunc  septimo,  et 
'  diversis  aliis  diebus  et  viciboa,  tam  antea  qnam 
'  postea,  apod  Parochiam  Sancti  Pauli  Corent- 

*  Garden,  proedict,'  in  Comitatu  pradict',  iUs^ 
'  malitio^,  diabofic^,  proditori^,  compassave- 

*  runt,  imaginati  et  machinati  fuerunt,  ezcogi- 

*  taTernnt,  designaverunt  et  iotendebant  dictum 
^  Dommom  Regem  none  occidere,  interfieere, 

*  et  murdrare,  et  atragem  miaerabtlem  inter 
'  fideles  sobdilus  ipaios  Domini  Regis  per  totnm 
'  hoc  Regnum  Anffliee  facere,  et  causare,  et  ad 

*  easdem  nefandissimaa,  neqotsnmas  et  diabo- 

*  licas  proditioneaetproditonasoompaasatioaies, 
'  machinatjouesi  et  proposita  son  pmdicta  pe- 
^  rtm|>lend',peraciend',etad  effectum  redigend' 
^  ipsi  iidem  Christophoros  Knightley,  Robertas 

*  No  indictment  ^as  to  the  diversity  in  im- 
peach menta,  see  in  this  Collection  the  Case  of 
lord  Wintoun,  a,  d.  1716)  can  be  good  with- 
out precisely  shewing  a  certain  day  adid  year 
of  the  facta  alleged  m  it.  See  Leach's  Hawk. 
PL  Cr.  b.  9,  c.  85,  a.  77,  78,  and  the  autho- 
rities there  cited.  See,  also,  lord  Kenron^s 
indgmentinthe  King  against  Holland,  sTerm, 
Kep.  624,  6S5.  But  it  is  sufficient  in  an  in- 
dictment ibr  treason,  aa  in  other  cases,  that  a 
time  be  laid  before  the  finding  of  the  bill  under 
which  may  be  prored  any  acts  committed  be- 
ibre  the  fintling  of  the  bilTj  and  as  to  place  in 
cases  of  treaaon  within  the  realm,  itisaafficient 
that  an  ofert- act  be  proved  in  thecoonty  where 
Ihe  indictment  is  laid  anu  the  trial  had.  See 
in  thia  Collection  the  Cases  of  Chamock,  vol. 
12,  p.  1378 ;  and  of  lord  Balmerioo,  a.  d.  1745. 
East's  Pleas  of  the  Crown,  chap.  9,  Beet.60, 
61,  and  the  anthoritiea  there  cited;  and  fbr 
more,  as  to  *he  place  where  treaaona  com- 
mitted abroad  or  at  home,  shall  be  tried,  aee 
«act.  40,  41,  of  the  same  chapter. 


Trid  ffRoberi  Lowid,  [ff7« 

<  Lowick,  Ambroatna  Rookwood  et  Cai*  Cran- 
'  borne,  et  qoam  plurimi  alft  falsi  proditorefli 
^(Jurator'   prsedictia  ignoti}  poetea,   adlicet 

*  eodem  decimo  die  Februani  anno  aupradicto 
*apud  Parochiam  prsedictam  in  Com'  pnB* 
'  dtcto,  ac  diversis  aiiis  diebus  et  vicibaa,  taro 

*  antea  quam  postea,  ibidem  et  alibi  in  eodem. 
'  Com',  fals^,  malitios^,  advisat^,  clandestine, 

*  proditorife,  ac  yi  et  armis  conreniebant,  pro- 

*  posuer',  tractaver',  conaultaver',  consenser', 

*  et  agrearer*,  ad  ipsum  Dominnm    Reg^em 

*  nunc  ex  insidiis  et  dolo  percutieud',  Anglice 

*  *  to  assassinate,'  interficiend',  et  mundrand'  et 

<  ad  ezecrabilem,  horrendam  et  detestabilena 
'  Assassination',  Angliee  *  Assassination/  et  lo- 

*  terfectionem  ill'  citios  ezequend'  el  perpe- 

*  trend'  postea  scilicet  eisdem  die  et  anno,  ac 
'  diversis  aliis  diebus  et  yicibua,  apod  Paroch* 

*  preed'  in  Com'  proedicto,  proditone  tractarer', 

*  pronosuer'  et  oonsnltaTor'  de  viia,  modis  et 

*  medita,  ac  tempore  et  loco  obi,  quando,  ^ua» 

<  liter  et  quomodo  dictum  Dominum  Regem 

<  sic  ex  insidiis  fadlius  interficerent,  et  con* 

*  senser*,  agrearerunt  et  asaenser'  quod  qua- 

*  dragint'  homines  Equestres  aut  eo  circiter, 

*  (qnor'  iidem  Christophoroa  Knightley,  Ro- 

*  bertus  Lowick,  Ambroaius  Rookwood  el  Car* 

<  Cranbome  forent  qiiatoor,  (el  qoilibel  eor* 

*  proditone  super  se  aoscepit  ease  unum)  cum 

*  bombardia,  aclopis  et  sclopetis,  poWere  bom* 

*  bardico  el  ^lobolis  plumbeis  onerat*,  et  ciuo 

*  gladiia,  ensibos  et  aliis  armia  armat'  iniwdiati 

*  forent,  el  essent  in  sobaesaa,  AngUcc  'in 

*  *  ambnah/  ad  eundem  Dominum  ftegem  in 

<  Rheda  aua,  AngUce   *  hia  ooacb,*  czialeii' 

<  ooando  finria  irei  iuvadend'.  Qood^e  qui- 
^  dam  el  oonpetena  nnmeroa  de  horaiiiUMia  illia 

*  sic  armat*  m  satelUtee,  ^  rigliee  *  Ihe  sniar^* 

*  ipaiua  Domini  Regis  eum  tunc  atlendend'  el 

*  secom  exiaten'  aggreaai  ibieni,  el  eoa  ezpiig« 

*  nareot  et  denncerent,  duln  alii  eomndem  bo- 

*  minum  aic  armat'  ipeom  Dominwn  Regem 

*  perooteieni,  inlerfiomnt,  oodderent  el  mur- 
« drareut* 

Mr.  Afoaipeaion,  The  contolt*ia  like  the  as* 
sauh,  and  the  agreement  is  like  the  stroke. 

L.  C.  J.  2V€2^.  It  is  a  nice  caae  as  veu 
would  hare  it,  but  I  think  it  is  Tery  naliuaf  as 
the  king's  connael  put  it  at  tint;  Uiey  lay  the 
consultation  of  the  waya  and  meana  how  it 
should  be  done,  and  then  thev  conclnde  thai 
th(ia  it  shall  be  done :  all  which  nwkes  but  one 
intire  thing. 

L.  C,  J.  They  say  they  met  that  day  at  81. 
Paul  Covent  garden,  that  is  in  the  beginning, 
and  did  consult  how  to  kill  the  king ;  and  they 
consented  and  agreed  among  IhemseWes,  that 
it  should  be  done  in  this  manner :  doth  not  this 
refer  to  bothJime  and  niaoe  in  the  b^inning  ? 
It  is  a  continuing  on  or  the  same  aentence,  and 
makes  all  but  one  and  the  same  act ;  it  is  the 
result  of  the  consultation  at  that  time  and 
place. 

^tB,  Shower.  But,  my  lord,  it  blight  be  at 
another  place:  they  might  co&suU  at  oOa 
place,  and  conclude  at  another. 

Mr.  Omytrt,  But  it  is  laid  to  be  at  Ibe  i 


for  no  olhcr  ptoc9  diet  cppear,  tnd  il  it 
ithiiMd  seoteoce. 

;.  J.  Treh^,  You  would  makt  tbe  rapt* 
>  frequent  and  raUratad,  tbmt  it  would 
s  absurd. 

Gen.  Indeed  I  do  not  know  wkat  these 
sen  would  have. 

3.  Shower.  We  would  have  thisindiot- 
is  all  others  are,  tbe  preeedents  are  as 
,  and  we  hope  this  shall  pursue  them,  or 
quaahed. 

'.  J.  Look  ye  here,  sir  BariholomeYv 
r ;  suppose  this  part  should  not  be  right, 
U  not  ritiale  the  whole  indictment. 
Mompeuon,  Bui  your  lordship  will  not 
hem  to  give  efidence  of  that  part  that 
us. 

'.  J.  Yes,  yes ;  it  comes  within  the  itrst 
)f  tbe  time  and  place  laid ;  they  may 
idence  of  it,  because  this  is  but  a  setting 
r  the  manner  agreed  upon  for  the  eote- 
of  the  design  that  was  before  consulted 
nted  of;  it  is  comprehended  in  the 
words ;  and  if  they  had  omitted  this 
he  indictment,  the  indictment  had  noTer 
le  worse;  there  had  been  a  sufficient 
ct  alleged  to  proTO  the  compassing  and 
ng  the  death  of  the  king ;  for  if  people 
I  a  place  and  tisoe  meet  and  propose 
y  and  means  how  to  eflfectit,  do  you. 
le  indictment  would  not  be  good  enough 
t  laying  the  particular  means  agrwd 
Certainly  it  bad  been  well  enough  if 
d  been  omitted.  Do  you  thiok  they 
give  this  in  evidence  as  a  proof  of  the 
n  ?  Certainly  they  ma^. 
t.  Shower,  The  ouestiou  will  be,  my 
en  npon  the  whole.  Whether  the  con- 
of  the  indictment  *  contra  legiantie  sue 
m,'  shall  be  taken  distributivelv  to 
act  ?  And  if  so,  then  there  onght  6  be 
d  place  alleged  to  erery  fact. 
.  J.  Suppose  you  lay  several  overt- 
id  prore  but  one,  yet  he  is  to  be  found 
f  the  high- treason,  which  is  the  ima- 
ind  compassing  the  death  of  the  king, 
I  the  crime  laid  in  the  indictment ;  then 
I  this  was  left  out  of  the  indictment,  they 
pve  it  in  evidence  aa  a  proof  of  the 
:t,  that  it  is  well  bid  .for  lime  an^ 
atid  therefore  though  .it  be  expresse*!, 
so  full^  and  particularly  laid,  we  can- 
th  the  mdictmentfur  it,  because  the  in- 
t  would  have  been  good,  though  that 
n  omitted.* 

J.  Trtby.  That  is  certainly  true,  it  is 
s  for  quashing  the  indictment 
ren.  The  indictments  against  tbe  R«- 
|-  were  for  compessiiig  the  death  of  the 
id  they  gave  in  evi^lence  that  he  was 
eath,  though  they  charged  iu  the  in- 
t,  only  tbe  compassing  and  imagining 
h  of  the  king. 

I  East's  Pleas  of  the  Crown,  chap.  S, 
id  Layer's  Case  aa  there  cited. 
\  ToL  5,  p.  047. 


A.  D.  MM.  [ITS 

L,C.J.  4jr,inire,tlitliian  ofivt-ietwtth 
a  witneiB.  the  mdictroeni  was  not  bid  for  mmt^ 
denng  the  king,  bat  ftr(cumj|iasiiog  his  death, 
whioh  is  the  treason  aocorduig  to  the  act  of 
parliameni  of  S5  Ed.  3,  and  as  an  overt-aft 
thej  gave  the  cutting  off  his  head  in  evideoee. 

Att.  Gen.  The  indictment  laya,  they  oon^ 
passed  and  imagined  the  king's  death,  md 
they  agreed  lo  do  it  in  this  OMuiner ;  if  this  km 
not  all  one  inttre  sentence,  I  know  not  what  is. 

X.  CJ.  As  to  yottr  case,  Mr.  Mompsssoa, 
which  you  quote  out  of  Dyer,  it  is  possible  a 
man  najr  nudce  aa  assault  at  one  time,  and  a< 
another  ^me  mal-e  an  assault  and  give  a  stroke ; 
but  this  18  all  one  aot,  *:  doetf  but  specify  what 
was  generally  consulted  of  snd  proposed. 

L.p.J.  iHby.  pray,  de  you  think  a  man 
may  dAwr  upon  a  oomosen  action  of  battery, 
where  it  is  uiid  first,  at  sUch  a  time  and  plaee, 
*  Insultum  iedt,  verberavit,  et  vulneravit,'  ba- 
cause  there  is  not  a  place  set  to  every  word. 

Mr.  A{oiiweffen.  Indkstmente  ought  to  he 
ver^  curiously  penned,  and  what  is  good  in  an 
action  will  not  be  good  in  an  indictment,  with 
aubmission. 

L.  C.  J.  Treby.  But  suppose  you  shewed 
it  for  cause  upon  special  demur. 

Mr.  Mompetum.  My  lord,  I  cannot  tell  what 
it  would  amount  onto. 

L,  C.  J.  You  cannot  quash  the  indictment 
at  this  time ;  that  ia  not  possible,  beeause  the 
indictment  is  good  as  to  the  rest,  supposing  this 
was  not  so  well  aa  it  might  be. 

Mr.  MompsMOTi.  Then^,  my  lord,  I  am  in 
vour  lordship's  judgment,  whether  they  shall 
be  admitted  to  giva  evidenoa  in  this  particular 
thing? 

X.  C.  J.  They  may  certainly  give  in  evi- 
dence the  agreement  to  have  forty  men  to  kill 
the  king,  aa  a  proof  of  the  consultation,  agree- 
ment, and  consent  to  kill  tbe  king ;  and  the 
consenting  to  hsTe  forty  horsemeu  ia  ia  evi- 
dence of  their  treating,  proposing,  and  ooosolt- 
ing  to  kill  the  Idng.*  Then  for  youf  omection 
of  *  C^ilibet  suaoepit'  to  be  one  ;  that  is  well 
enough,  it  is  all  still  bat  one  sentence. 

Sir  B.  Shower.  OneofwhkshiaitP  forthagr 
have  not  laid  in  the  indictment  what  is,  whe- 
ther it  he  one  of  the  four,,  or  one  of  the  forty.  . 

L.  C.  J.  W  hether  i(  be  one  of  the  four,  or 
the  forty,  is  not  material  ^  lor  eannot  one  be 
found  gnilty,  and  the  rest  ae^tted  P  The  one 
is  not  charged  with  the  act  of  the  tother,  but 
they  are  several  offences,  and  each  must  an- 
swer for  hffloself.  Ia  all  indidjoeats,  offeacea 
arescveraK  Sup|MMe  an  indictment  of  ciHi- 
spiracy,  and  it  is  laid  in  the  indictment  that  ion 
did  conspire ;  cannot  you  prove  that  two  eon- 
spired  P  no  question  you  may.  It  ia  not  cer^ 
tainly  necessary  that  every  one  should  be  proved 
to  have  conspired. '  Suppose  it  were  alleged 
that  four  did  beat  a  man,  and  does  notsi^ 
'  Uuilibet  eorum'  beat  him j  you  may  give  in 
evidence  that  one  did  beat  him. 

*  See  East's  Pleas  of  theOrown,  c.  9,  s.  57, 
58.  See,  abo,  in  ihia  CoUectio0».vet  6|  p*  91 7. 
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'  Sir  B.  Shower,  No  qaettioD  of  that  in  caM 
t)f  B  battery,  but  in  tbe  case  of  a  coDspiracj 
there  must  be  more  ^iin  one. 
'  '  Xr  C.  J.  T^ay,  I  will  ask  you  even  in  an 
•etion  (f  conspiracy,  where  tbe  very  gist  of  the 
action  is  conspiring  together,  cannot  two  be 
Yoand  guiUy,  and  the  rest  acquitted  ?  In  riots 
there  roust  be  three  or  more.  It  may  be  you 
'Will  la^  ten,  but  it  is  sufficient,  I  hope,  if  you 
prove  It  npon  any  three  of  them. 

Att,  Gen.  The  difference  is  betwixt  con- 
tracts and  crimes ;  for  contracts  they  are  joint, 
but  crimes  th^y  are  in  their  own  nature  sercral. 
'  Sol,  Gen.  Besides,  my  lord,  though  they  be 
out  of  time,  yet  this  is  not  to  the  abatement  of 
the  indictment,  but  to  the  evidence ;  how  do 
they  know  but*  we  will  give  it  in  evidence  that 
Christopher  Knightley  was  one  ? 

L.  C.  J.  Treby.  Mr.  Momnesson  moves  it  as 
a  caveat  against  your  giving  it  in  evidence. 

Sir  B.  Shower. '  If  in  an  outlawry  against 
divers,  they  leave  out  these  words,  *  Nee  eorum 

*  aiiquis  comparuit,'  that  is  every  day  held  to 
be  nought,  and  for  that  reason  we  say,  the 

*  QuililMit  eorum  suscepit*  is  necessary  too^  and 
without  being  laid  caon<U  be  given  in  evidence, 
and  if  it  be  laid,  it  ought  to  have  time  and 
place. 

L.  O.  J.  Treby,  Tbe  default  of  appearance 
must  be  a  several  thing,  and  when  be  lays  it 
jointly  *  non  comparuerunt,*  it  may  be  true 
'that  alt  did  not  appear,  if  any  one  made  default ; 
but  when  you  charge*  men  with  a  fact  done, 
though  in  the  plural  number,  yet  it  is  a  distinct 
separate  charge  upon  every  one. 

CI.  ofAr.  Robert  Lowick,  those  men  that 
Ihon  snaU  bear  called,  and  personally  appear, 
are  to  pass  between  our  sovereign  lord  the  king 
and  you,  upon  trial  of  vour  lite  and  death  ;  if 
therefore  you  will  challenge  them,  or  any  of 
them,  your  time  is  to  spedc  to  them  as  they 
come  to  the  book  to  be  sworn,  and  before 
they  be  sworn.^—George  Ford. 

lowiek.    I  do  not  except  against  him. 

€/.  o/Ar.   Hold  the  book  to  Mr.  Ford. 

Cryer.  Look  upon  the  prisoner.  You  shall 
ifell  and  truly  try,  and  true  deliverance  make 
between  our  sovereign  lord  the  king,  and  the 
prisoner  at  tbe  bar,  whom  you  shall  have  iu 
charge,  and  a  true  verdict  give  according  to 
joar  evidence.    So  help  you  God. 

CI.  ofAr.    Thomas  Trench. 

Lowick.  I  have  nothing  to  say  against  biro. 
(He  was  sworn.  1 

CLo/Ar.    John  Wolfe. 

lowick.  I  do  not  excqit  against  him.  [He 
was  sworn.] 

CI.  ofAtf    James  Bodington. 

JLowkk.    I  challenge  bim. 

CI.  vfAr.    John  Rajrraond. 

Xo»icft.  I  say  nothing  against  him.  [He 
I  sworn.] 

CI.  of  At.    George  H  awes. 

Lowiek,  I  do  not  except  against  him.  [He 
ras  sworo.] 

CL  ofAr.    Thomas  Gk>?er. 

Luwuk.    I  challenge  him. 


^    CLtfAr.    Matthew  Bateman. 

Lowick.    I  do  not  except  against  him*    [H* 
was 'sworn  .3 

CL  cfAr.    James  Partherith. 

Lowick.    I  challenge  biro. 

Cl.ofAr.    Joseph  Blisset. 

Lowick.    I  challenge  him. 
.    CL  cfAr.    Alexander  Forth. 

Lowick.    I  challenge  him. 
•  CL  of  Ar.    Francis  Chapman. 

Lozrirk.     I  challenge  him. 

CL  ofAr.    Ni<!holas  Roberts. 

Lowick.     I  chullenge  him. 

CL  qf^Ar.    Thomas  Playsted. 

Lowick.     1  challenge  him. 

CL  ofAr.    John  Hall. 

Lowick,    I  challenge  him. 

CL  ofAr.    William  Partridge* 

Lowick.     I  challenge  him. 

CL  ofAr,    Peter  l^vigne. 

Lowick.     1  challenge  him. 

CL  ofAr.    Thomas  Moody.* 

Lowick.     I  challenge  him. 

CL  ofAr.   Thomas  Ramage. 

Lowick.  f  do  not  except  against  him.  [He 
was  sworn.] 

CL  ofAr,    Edward  Townesend. 

Lowick.    I  challenge  him. 

CL  ofAr.    William  Gunson. 

Lowick.     I  challenge  him. 

a.  ofAr.  John  Wy  borne.  (He  did  not  ap- 
pear.)-^William  Strode. 

Lowick,    1  challenge  him. 

CLqfAr.    William  Wild. 

Lowiek.  1  do  not  except  agunst  him.  QHe 
was  sworn.] 

CLqfAr,    William  Pitts. 

Lowick.  I  do  not  except  against  him.  [He 
was  sworn.] 

q.  ofAr,    William  Smith. 

Lowick.  I  do  not  except  against  him.  QHe 
was  sworn.] 

CLofAr.     Moses  Cook. 

Lowick,    I  challenge  him. 

CL  of  Ar.    Benjuniio  BoUby . 

Lowick.  I  do  not  except  against  him.  [He 
was  sworn] 

CLofAr.    £lia8  Fletcher. 

Lowick,  1  have  nothing  to  say  against  bim. 
[He  was  sworn.] 

CL  ofAr.    Crier,  countez.    George  Ford. 

Cryer,    One,  &c. 

CL  ffAr.    Elias  Fletcher. 

Cryer.  Twelve  good  men  and  true,  stand 
together,  and  hear  your  evidence. 

L.  C  J.  Now  the  rest  of  the  jury  that  ha^c 
appeared  are  discharged. 

CL  ofAr.    Cryer,  make  proclamation. 

Cryer,  Oyez,  If  any  one  can  inform  my 
lords,  the  king's  justices  of  Oyer  and  Terminer, 
the  king*s  serjeant,  or  the  king's  attorney- 
general,  before  this  inquest  be  taken»  of  the 
high  treason,  whereof  the  prisoner  at  the  bar 
stands  indicted,  let  them  come  forth,  and  they 
shall  be  heard ;  for  now  the  prisoner  sunds  at 
the  bar  upon  his  deliverance,  and  all  others  that 
are  bound  by  recognizance  to  give  cTidcDce 
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t^o^t  the  prisoner  %X  the  bar,  let  them  corae 
fiNth,  tnd  give  their  evidence,  or  else  they  for- 
feit thar  recognizance. 

The  names  of  the  twdve  sworn  are  these : — 
Geowe  Ford,  Thomas  Trench,  John  Wolfe, 
Jobo  Raymond,  Geo.  Hawes,  Matthew  Bate- 
man,  Tfaiomas  Rammage,  William  Wild,  Wm. 
Pitti,  Wm.  Smith,  Benjamin  Boltby,  and  Ellas 
Fletcher. 

CL  cf  At,  Robert  Lowick,  hold  np  thy 
btad,  (which  he  did).  Yon  that  are  sworn, 
look  upon  the  prisoner,  and  hearken  to  his 
cuM^.  He  stands  indicted  by  the  name  of  Ro- 
bert Lowick,  late  of  the  parish  of  St  Paul  Co- 
▼eDt-garden,  in  the  county  of  Middlesex,  gen- 
tleman ;  for  that  he,  together  with  Christopher 
Knigbtley,  late  of  the  same  parish  and  county, 
^nUeman;  Ambrose  Rook  wood,  late  of  tbe 
same  parish  and  county,  gentleman;  and 
Charles  Cranbame,  late  of  the  same  parish  and 
ooontv,  yeoman,  not  having  the  fear  of  God  in 
their  hearts  nor  weighing  the  duty  of  their  al- 
legiance, but  being  mo?ed  and  sedfuced  by  the 
histigation  of  the  devil,  as  false  traitors  against 
the  moet  serene,  most  illustrious,*  most  mild, 
and  most  excellent  prince,  our  sovereign  lord, 
William  the  Third,  by  the  grace  of  God,  of 
England,  Scotland,  France  and  Ireland,  king, 
defender  of  the  faith,  &c.  their  supreme,  true 
and  rightful,  lawful,  and  undoubted  lord,  the 
cordial  love,  and  true  and  due  obedience,  fide- 
hty  and  allegiance  which  every  subject  of  our 
said  lord  the  king  that  now  is,  towards  bim 
•or  said  lord  the  king  should  and  of  right 
•oght  to  bear,  withdrawing,  and  utterly  to  ex- 
tinguish, intending  and  contriving,  and  with 
all  their  strength,  purposing,  designing  and 
ooospiring  the  government  of  this  kingdom  of 
Eagnmd,  under  him  our  said  lord  the  kmg  that 
now  is,  our  right,  duly,  happily,  and  very  well 
established,  altogether  to  subvert,  change  and 
alter ;  as  also  the  same  onr  lord  the  king  to  death 
and  final  destruction  to  put  and  bring,  and  his 
fiothful  subjects,  and  the  freemen  ofthis  king- 
dom of  England  into  intolerable  and  most  mi- 
seiable  slavery  to  Lewis  the  French  king  to 
snigngate  and  enthral,  the  10th  day  of  Fe- 
bruary in  the  7th  year  of  the  reign  of  our  said 
nveretfn  lord  the  king  that  now  is,  and  divers 
other  days  and  times,  as  well  before  as  after,  at 
the  parish  of  St.  Paul  Covent-garden  aforesaid, 
in  the  county  aforesaid,  falsely,  maliciously, 
derilishly,  and  traitorously,  did  compass;,  ima- 
gine andcontrive,  purpose,  design,  intend,  our 
said  lord  the  king  tnat  now  is,  to  kit),  slay,  and 
Border;  and  a  miserable  slaughter  among  the 
laitbful  subjects  of  our  said  lord  the  king, 
throufffaoat  this  whole  kingdom  of  England 
to  make  and  cause ;  iand  the  same  their  most 
vicked,  impious,  and  devilish  treasons,  and 
trailoroos  compassings,  contrivances  and  pur- 
poses aforesaid,  to  fulfil,  perfect,  and  bring  to 
tfecl,  they  the  said  ChristO[>her  Kniffhtley, 
Robert  Lowick,  Ambrose  Rookwood,  and 
Charles  Cranbame,  and  very  many  other  false 
traitors  to  the  jurors  unknown  ;  afterwards,  to 
wit^  the  same  10th  day  of  February,  in  the 
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year  abovesaid,  at  the  parisn  aforesaid,  In  the 
connty  aforesaid,  and  divers  other  days  and 
times)  as  well  before  as  after,  there  and  else- 
where in  the  same  county,  falsely,  maliciously, 
advisedly,  secretly,  and  traitorously,  and  with 
force  and  arms,  did  meet  together,  propose, 
treat,  consult,  consent,  and  agree,  him  our  said 
sovereign  lord  the  king  that  now  is,  by  lying 
in  wait  and  wild,  to  assassinate,  kill  and  mur- 
der: and  that  execrable,  horrid,  and  detectable 
assassinatioa  and  killing  the  sooner  to  execute 
and  perpetrate;  afterwards,  to  wit,  the  same 
day  and  year,  and  divers  other  d^ys  and  times, 
at  the  parish  aforesaid,  in  the  county  aforesaid, 
traitorously  did  treat,  propose,  and  consult,  of 
the  ways,  manner,  and  means,  and  the  time 
and  place,  where,  v«hen,  how,  and  in  what 
manner,  our  said  lord  the  king,  so  by  lying  io 
wait,  the  more  easily  they  ini<;lit  kill,  aud  did 
consent,  agree,  and  assent^  thai  forty  borst  men, 
or  thereiA^uts ;  of  whom  the  said  Christopher 
Kni^yhtly,  Robert  Lowick,  Ambrose  Ruok- 
wood,  and  Cbaries  Cniui)iii-ne,  should  be  four; 
and  every  one  of  them  traitorously  took  upon 
himself  to  be  one,  with  guns,  musket*i,and  pisr 
tols,  loaden  with  gunpowder,  and  leadf  n  bul- 
lets, and  with  suords,  rapiers,  and  oth.^r  arms 
armed,  should  lie  in  wait,  and  be  in  ambush, 
the  same  our  lord  the  king  in  his  coach  being, 
when  he  should  go  abroad,  to  set  upon,  and 
that  a  certain  and  competent  number  of  those 
men,  so  armed,  should  set  upon  the  guards  of 
him  our  said  lord  the  king  then  attending  on 
him,  and  being  with  him,  and  should  fight  with 
them,  and  overcome  them,  whilst  others  of  the 
same  men  so  armed,  him  our  said  lord  the  king 
to  assassinate,  kill,  slay,  and  murder;  and  they 
the  said  Christopher  Knightley,  Robert  Lo- 
wick, Ambrose  IlookwcH>d,  and  Charles  Cran  • 
hnm'e,  their  treasons,  and  all  their  traitorous 
intentions,  designs,  and  contrivances  aforesaid, 
to  execute,  perpetrate,  fulfil,  and  bring  to  ef- 
fect, afterwards,  to  wit,  the  aforesaid  lOtb  day 
February,  in  the  7th  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  abovesaid,  divers 
norses,  and  very  many  arms,  guns,  pistols,  ra- 
piers, and  swords,  and  other  weapons,  ammu- 
nition, and  warlike  things,  and  military  insiru* 
ments,  falsely\  maliciously,  secretly,  and  trai- 
torously did  obtain,  buy,  gather  together,  and 
procure,  and  did  cause  to  be  bought,  obtained, 
gathered  together,  and  procnred  with  that  in- 
tent them  in  and  about  the  detestable,  horrid, 
and  execrable  assassination,  killing,  and  murder 
of  our  said  lord  the  king  that  now  is,  as  afore- 
said, to  use,  employ,  and  bestow:  aud  the 
same  premisses  the  more  safely  and  cerlaiuly 
to  execute,  <1o,  and  perpetrate,  ne  the  aforesaid 
Christopher  Knightley,  with  one  Edward  King, 
late  of  high -treason,  in  contriving  and  con- 
spiring the  death  of  our  said  lord  the  kin^ 
tnat  now  is,  duly  convicted  aud  attainted,  by 
the  consent  and  assent  of  divers  of  the  traitors 
and  conspirators  aforesaid,  the  said  10th  day 
of  February,  in  the  7ih  year  abovesaid,  trai- 
torously did  go,  and  come  to  the  plac^  pro- 
posed, whare  such  intended  assassination,  kill- 
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liy,  and  marder  0f  oar  Mtd  lord  the  \aog%  by 
lyiog  in  wait,  shook]  he  done,  perpetrated  and 
oommitted,  to  vicfw,  see,  and  observe  the  con- 
▼enieocy  and  Qiness  of  the  same  plaee  for  such 
lying  in  wait,  assas^natiou,  and  kilting,  tliere 
io  be  done,  perpetrated  and  committed  ;  and 
that  place  being  so  viewed  and  obserired.  afVer- 
wards,  to  wit,  the  same  day  and  year,  his  ob- 
eervatiens  thereof  to  several  of  the  said  traitors 
and  conspirators  did  relate  and  impart,  .to  wit, 
at  the  parish  aforesaid,  in  the  coanty  afore- 
said ;  and  the  aforesaid  Charles  Cranbume  the 
■ame  day  and  year  there  in  order,  the  same 
ezecrabfe,  horrid,  and  detestable  assassination 
and  killing  of  our  said  lord  the  king,  by 
the  traitors  and  conspirators  aforesaid,  the 
more  readily  and  boldly  to  ezecote,  perpetrate, 
and  commit,  advisedly,  knowingly,  and  traitor- 
ously did  bear  and  carry  among  divers  of  th<«e 
traitors  and  conspirators  forwards  and  back- 
wards, from  some  to  others  of  then),  a  Hat  of 
the  names  of  divers  men  of  those  who  were  de- 
signed and  appointed  our  said  lord  the  king,  so 
as  aforesaid,  by  lying  in  wait,  to  kill  and 
murder,  against  the  duty  of  the  allegiaiice  of 
them  the  said  Christopher  Knightley,  Robert 
Lowick,  Ambrose  Rookwood,  and  Charles 
Cranburne ;  and  against  the  peace  of  our  s&id 
sovereign  lord  the  king  that  now  is,  his  crown 
and  dignity,  as  also  against  the  form  of  the 
statute  ID  such  case  made  and  provided.  Upon 
this  indictment  he  has  been  arraigned,  and 
thereuotu  hath  pleaded  Not  Guilty,  and  for 
bis  trial  baih  put  himself  upon  God  and  the 
country,  which  country  you  are ;  your  charge 
is  to  mquire,  whether  he  be  guilty  of  the 
high-treason  whereof  he  stands  indicted,  or  not 
guilty :  if  you  find  him  Ruilly,  vou  are  to  en- 
quire what  goods  or  chattels,  'lands  or  tene- 
ments, he  had  at  the  time  of  the  high  tre  ison 
committed,  or  at  an v  time  since,  to  your  Loow- 
led<^e:  if  you  find  him  not  guilty,  yon  arc  to 
enouire  whether  he  fled  for  it;  if  you  find  hs 
fled  for  it,  you  are  to  inquire  of  bis  good<(and 
chattels,  as  if  you  had  found  !)im  guilty:  if  you  • 
6od  him  not  guilty,  aud  tliat  he  did  not  fly  for  | 
it,  you  are  to  say  so,  and  no  more :  and  hear  ) 
your  evidence.  j 

Mr.  Mountague.    May  it  please  your  lord*  , 
8hi|i,  and  you  gentlemen  of  the  jury ;  this  is 
nn  indictment  of  high- treason  agaiust  Robert 
Lowick,  priscmer  at  the  bar  ;   and  the  Indict- 
ment does  charge  him  with  compassing  and 
imagining  the  death  of  the  king,  sad  endea- 
vouring to  subvert  the  government,  and  iiislave 
this  kiugtlom  of  England,  and  bring  it  under  , 
French  tyrannv  and  slavery ;  and  the  Indict-  ! 
roent  sets  forth  that  Robert  Lowick,  the  pri- 
soner at  the  bar,  the  10th  of  February,  met 
several  false  traitors,  and  there  consult^  and 
treated  bow  to  assassinate  his  Majesty ;  and 
•greed,  that  forty  horsemen  do  get  together,  ! 
joiue  to  attack  the  guards,  while  others  were 
to  assassinate  the  king  in  his  eoach ;   and  the 
Indictment  charges  him  likewise  with  getting 
together  horses  and  arms  for  this  purpose ;  to 
thM  be  bath  pleaded  Not  Guilty.    WewiUcall 


our  evidence,  and  prove  the  fact  egasoit  biio, 
and  we  do  not  doubt  but  you  will  de  your  duty » 

Ati.  Gen.  May  it  please  your  lordship^  and 
you  gentlemen  that  are  sworn,  this  is  an  in- 
dictment of  high  treasoD,  in  conspiring  ao4 
compassing  the  death  aud  destruction  of  th« 
king ;  the  nature  of  our  evidence  against  tlie 
prisoner  at  the  bar  is  this.  • 

You  win  hear,  gentlemen,  by  the  witiieas«% 
that  about  Chrittmas  last  a  conspiracy  and  de« 
sign  was  set  on  foot  to  assassinate  the  kingr  | 
and  accordingly  to  accomplish  it,  there  were 
several  persons  sent  over  trom  Franee  by  the 
late  king  James,  who  were  part  of  his  guards^ 
and  particularly  sir  George  jSarcley  was  to  be 
the  head  of  them  ;  he  was  a  lieotenant  of  the 
guards  there,  and  he  was  sent  over  in  January 
last,  and  there  were  a  great  many  troopers  sent 
over,  who  were  to  he  under  his  direction,  imr- 
ticularly  Mr.  Harris,  who  will  give  you  an  ac* 
count,  that  he  was  sent  over  by  order  of  king 
James,  and  he  was  told  particularly  king  Jame^ 
bad  a  service  for  him  to  do  iu  England,  and  be 
hoped  it  might  be  an  opportunity  to  advance 
him.  He  was  to  oliserve  the  orders  of  sir 
George  Barcley,  and  by  what  token  he  should 
know  him ;  he  was  to  meet  him  in  Covaoi* 
garden,  and  he  was  told  he  might  fi ud  bim 
there  twice  a- week  in  the  square,  about  aix 
o^cIock,  after  it  was  dark ;  and  thr.t  he  mifrlit 
know  bim,  he  told  him,  he  would  liave  liis 
white  handkerchief  hanging  out  of  his  pocket ; 
accordingly  Mr.  Harris  came  over,  and  Mr. 
Hare  came  with  him,  and  they  came  and  did 
meet  %vith  sir  George  Barcley ;  and  they,  to- 
gether with  sir  George  Barcley,  and  several 
others  here  in  England,  Rlr.  Porter,  Mr.  Char- 
nock,  and  sir  WilTiam  Perkins,  did  enter  into 
consultation  how  to  effect  it :  There  were  seve. 
ral  meetings  about  it,  and  you  will  find  the  pri* 
soner  at  the  bar  was  at  several  meetings  to  that 
purpose  ;  and  they  did  undertake  among  them 
to  provide  so  many  men  as  might  make  about 
the  number  of  forty,  which  they  thought  eiilfi. 
cient  for  the  execution  of  this  design. 

Gentlemen,  you  will  hear  that  the  prisooer 
at  the  bar  did  treat  with  several  personsi  to  be 
engaged  in  it ;  particularly  about  the  &th  of 
February,  he  sent  to  one  Bertram,  and  asked 
him  if  he  would  he  engaged  in  a  design  for 
king  James's  service,  that  waa  quickly  to  he 
executeil,  without  asking  of  questions ;  and  af- 
terwards, 1  think,  he  undertook  be  would :  So 
about  the  14th  of  February  be  met  him 
ajgain,  aud  that  was  tlie  day  before  the  tlrst 
time  they  intended  to  attack  the  king,  aud 
thea  being  so  near  the  time  when  it  was  to 
be  ezocoied,  he  thought  it  proper  to  ac- 
quaint him  with  the  tliiug  he  had  engaged  him 
in  i  and  he  did  acquaint  him,  that  the  next 
morning  they  were  to  he  ready  to  attack  the 
king  and  hia  guards,  and  bid  bim  be  sure  to 
get  his  hoots  and  other  things  ready  for  that 
purpose,  and  he  gave  him  a  guinea  in  order  to 
it.  Bertram,  it  seems,  on  the  15th  of  February 
did  not  come,  and  the  king  it  seems  did  not  go 
abroid  that  day^  to  they  were  disappoiBted  at 
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bias  Md  Mr.  Lowkk  oomplaioed  tbat  lie  had 
not  come  «pOD  the  SatiinbT  accorduig  ta  lie 
hadmleitucai;  aadhetolaliimitfroQMhcve 
thiiir.  he  woald  he?e  " 
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the  suae  thinr.  he  woald  he?e  dkap- 
poioted  Aem  if  the  Coff  had  been  in  the  field. 

GeaHeflMo,  jwk  shall  flod,  thai  as  be  thus 
engaged  Mr.  Bertnun,  so  be  was  to  provide 
•ercral  adiars  $  and  did  declare,  that  at  his 
evochaivehehadgottwoorthree;  heoom- 
piained  of  it  as  a  haniship  pat  upon  him,  that 
whereas  Mr.  Harris  had  0«.  a-day  subsistence, 
ami  waa  only  to  take  care  of  himself,  he,  Mr. 
Lowiefc,  had  at  his  own  charges  engaged  and 
provided  sereral. 

Yoa  win  find,  gentlemen,  that  Mr.  Rook- 
wood,  who  was  tried  yesterday,  had  sereral 
mcetingo  abont  it  with  Mr.  Lowick  and  Mr. 
Harris  ;  they  did  think  it  to  be  a  barbarous 
thing:  hat  bowerer,  they  were  resolred  to 
obey  orders,  and  the  prisoner  in  particalar  said 
be  would  obey  orders,  though  he  thought  it  a 
▼er?  wicked  thing. 

6ratlcmen,  you  will  find  by  the  erideooe 
how  the  matter  was  carried  on ;  the  prisoner 
was  to  he  engaged  in  it,  and  did  not  only  em- 
bark hinwelf  in  person,  bat  engaged  others,  and 
did  treat  with  them  abont  it.  We  shall  call 
oar  vitDCsses,  who  will  gi?e  yoa  a  fuH  account 
of  it,  and  then  we  shall  leare  it  with  too, 
who  we  question  not  will  do  justice,  ^irst 
cill  Geoige  Harris.  [Who  appeared,  and  was 
swoTn.3 

SoL  Gen.  Pra^f  will  you  gi?e  an  account  to 
my  ford  and  the  jury,  what  you  know  of  the 
iatcoded  assassination,  and  what  part  the  pri- 
ssBcr  at  the  bar  had  in  it? 

Mr.  Omytrt.  Begin  from  the  first,  and  tell 
jonr  whole  knowledge  as  yon  did  yesterday. 

Hmrris.  On  the  14tb  of  January,  new  stile, 
I  wss  ordered  to  wait  on  king  James  at  din- 
ner ;  after  dinner  was  over,  I  was  called  in, 
where  was  col.  Parker  and  Mr.  Hare  at  the 
mme  time,  and  king  James  told  me  he  was 
Teiy  sensible  of  the  good  service  I  had  done 
bia ;  and  now  he  had  an  opportanity  of  doing 
mnetbing  tor  me :  I  was  to  go  into  England, 
and  there  to  be  subsisted,  and  I  was  to  follow 
the  orders  of  sir  Geofge  Barcley ;  the  king 
IdM  me  I  should  find  sir  George  Barcley  in 
Coreut-garden,  with  a  white  handkerchief 
bsBghig  out  of  his  pocket,  on  Mondays  and 
Thofvilsys  between  the  hours  of  six  and  seven 
in  the  evening,  and  tbat  was  the  sign  1  was  to 
konw  him  by  ;  and  he  ordered  me  to  go  to  Mr. 
CaroU,  that  is  secreUry  to  the  late  qaeen»  and 
col.  Parker  went  along  with  me,  and  he  or- 
dered me  ten  lewidores,  and  Mr.  Hare  as  much, 
vbich  Mr.  Caroll  ^ve  us ;  and  if  that  were 
aot  sufficient,  or  If  we  were  wind-bound  at 
Calais,  we  had  orders  to  apply  to  the  president 
of  Calais  to  be  furnished  with  what  we  wanted : 
aeeofdiogly  we  went,  knd  the  wind  not  Serv- 
ian; *bra  we  came  to  Calais,  we  were  ftceed 
^  May  there,  and  our  charges  were  paid  to  our 
kadkdy  by  the  president  of  Calais,  according ' 
lotfaeerder  we  received  at  St.  Germains ;  when 


tiie  wind  seired  fUr  we  wettt  ea  homni,  and 
came  tb  Romney-marsb,  to  one  Mr.  Hdnt^a 
house,  and  fix>m  thence  he  Aimisbed  ns  with  A 
oonple  of  horses;  and  we  came  the  sandy  way 
to  one  Mr.  Tucker's,  and  from  thence  to  Mr. 
Crass's,  and  fhmi  thence  to  Gravesend,  and 
firom  thence  to  London:  we  came  np  in  the 
night-tide,  and  being  late  when  we  came  to 
town,  Sunday  night,  we  lay  at  an  inn  at  the 
lower  end  of  Gracechnrch-street ;  the  next  day 
W^  went  to  look  for  sir  George  Barcley,  hot 
not  finding  him  in  Covent-ganlen,  according 
to  what  kmg  James  told  us,  I  admired  at  it; 
but  one  Mr.  Berkenhead  meeting  my  comrade 
the  next  day,  said,  sir  George  BatcTey  desired 
to  see  us,  and  appointed  us  to  meet  him,  which 
we  did  that  nignt ;  where  sir  George  Barcley 
asked  ns  how  the  king  and  queen,  prince  and 
princess  did ;  he  told  us  €t  tbat  time  he  had  n6 
money  for  us,  bat  in  a  few  days  we  shootd 
have  money;  and  accordingly  he  sent  us 
money.  We  had  five  guineas,  but  it  was  at 
twice :  two  guineas  at  one  time,  and  three  at 
another,  and  this  was  for  a  month's  subsistence 
at  five  shillings  a- day,  guineas  going  then  at 
thhly  shillings.  And  afterwards  when  major 
Holmes  delivered  the  horse,  upon  Saturday  the 
15th,  we  had  another  gninea,  that  made  up 
what  we  had  to  be  six  shillings  a- day  when 
we  had  horses,  and  five  shillings  a  day  when 
we  had  none :  and  as  for  Mr.  Lowick,  the  first 
Saturday  which  was  designed  fi>r  the  assassi- 
nation, I  happened  to  m  at  Mr.  Connter'a 
lodging's  in  Holboarn,  a  confectioner's ;  ud 
there  fsee'Mr.  Lowick  come  in. 

Mr.  Conyeri.  Who  lodged  there,  pray. 
Sir? 

Harris.  Sir  Geoi^ge  Barcley  and  Mr.  Coun- 
ter had  lodgings  there ;  and  Mr.  tMwkk  came 
in  there,  but  f  cannot  say  he  stiid  there  any 
time,  I  thhik  he  went  out  presently  afterwards. 
The  next  week  I  met  Mr.  Lowick  in  Red-Uon- 
fields,  and  discoursed  with  him  there  shoot 
this  matter,  and  I  told  him  what  a  barbannia 
and  inhuman  thing  it  was  that  we  should  be 
the  murderers  of  the  prince  of  Grange,  and 
that  it  would  render  us  odious  to  the  worM, 
and  that  we  should  be  a  continual  reproach  to 
ourselves  ;  he  did  agree  it  was  so :  but  in  con- 
clusion, Mr.  Lowick  said  he  would  obey  orders, 
and  he  said  sir  GeorsfC  Barcley,  he  was  sure, 
would  not  do  it  without  orders.  That  day 
when  we  were  walking  out,  we  met  sir  George 
Barcley  and  miyor  Holmes  riding  in  the  high- 
way op  towards  Islington,  snd  we  spoke  to 
him,  for  Mr.  Lowick  told  me  the  thmg  was 
discovered,  and  his  name  was  given  up,  and 
ptber  gentlemen's,  and  I  think  another;  and 
so  be  told  me  that  one  Harrison  told  him  of  ii^ 
and  forewarned  him  that  night  from  lying  in 
his  lodging ;  and  he  told  him  that  be  believed 
it  wonid  not  be  safe  for  the  rest  'to  lie  in  their 
lodffings,  or  to  tbat  effect. 

AtL  Oem.  When  be  said  be  wonld  obey 
orders,  what  vas  the  discourse  about  f 

Earrit,  We  were  talking  of  murdering  the 
prinoaofOranfa:*aad sot  only  thai,  hot  Ide*^ 


MT]  ^  WILLIAM  m. 

bellefB  UmI  Utr.  Lowick  is  so  sensible  that  what 
I  say  is  true,  and  he  is  a  maD  of  so  much  ood- 
•eience  and  honour,  that  he  will  not  contradict 
any  thing  that  1  affirm  or  hare  said  here.  On 
Saturday  the  3Snd  we  dined  at  the  Gastle,  a 
tavern  or  a  cook's  shop,  at  the  end  of  Red-lion 
street.  ,  I  was  much  in  a  sweat,  and  he  asked 
me  what  made  me  so?  I  told  him  I. had  been 
gettinir  captab  Rook  wood's  party  ready ;  and 
'  I  told  him  (laughing^  that  captain  Rookwood 
said  I  should  be  his  aid  du  caii>p,  and  so  I  was 
getting  the  men  tocher :  says  he  to  me,  You 
may  very  well  do  it,  for  you  bare  six'shillinj^s 
a- day,  and  I  have  nothing.  Mr.  Lowick,  you 
know  what  I  say  to  be  true ;  1  know  not  why 
you  lift  up  your  hands ;  but  you  did  tell  me  I 
might  very  well  do  it,  having  six  shillings  a- 
day,  and  you  had  nothing,  and  yet  brought  a 
couple  of  men  at  your  own  charge,  and  that 
their  horses  couM  not  be  discharged  unless  you 
went.  These  were  his  words,  roy  lord,  or  to 
this  effect. 

Ati.  Gen,  What  do  you  mean  by  being  dis- 
charged ? 

Harris.  I  mean  this,  that  I  believe  lie  paid 
for  them ;  and  they  were  uaiting  at  a  house 
till  he  came. 

Mr.  Concert.  Why  were  tliey  to  be  dis- 
charged  that  day  P 

Harrit.  The  reason  why  they  were  to  be 
discharged  that  day,  was,  because  captaiu 
Rookwood  had  told  him  before,  that  the  prince 
of  Orange  did  not  go  out  that  day ;  and  there* 
fore  we  went  together  to  walk  towards  Isling- 
ton. 

L.  C.  J,  What  day  was  that? 

Harris,  The  second  Saturday  that  it  was  to 
have  been  executed.  1  was  not  a  spy  upon 
any  man's  actions :  1  cannot  tell  what  they  did 
any  more  than  1  tell  you :  I  do  not  wrong 
you  any  way  in  the  world,  Sir,  I  am  sure 
on  it. 

L.  C.  J.  When  was  it  that  you  spoke  with 
Mr.  Lowick  about  murdering  tlie  king .'' 

Harris,  It  was  Monday,  Tuesday,  Wednes- 
day, or  Thursday,  1  cannot  be  exact  to  the 
day,  but  it  was  one  of  these  days,  after  the 
til  )t  Saturday  ;  1  cannot  be  positive  what  the 
day  was. 

X.  C.  J.  Well,  it  was  betiveen  the  two 
days  ? — Harris.  Yes,  it  was. 

X.  C.  J.  How  did  you  know  of  that  design 
of  murdering  the  king  :'  . 

Harris.  I  was.iBl'ormed  of  it  by  captnin 
Rookwood  tlie  first  Saturday,  and  I  met  Mr. 
Loivlck,  and  had  this  discourse  about  it :  and 
afterwards  they  informed  me  that  Mr.  De  la 
Rue  did  not  lie  at  liis  lod^^inirs,  and  the  thing 
was  discovered,  and  they  believed  ihat  Rue 
bad  discovered  it :  And  I  desire  you  will  call 
Mr.  De  la  Rue  as  to  this  matter;  for  I  believe 
be  will  own  it. 

SoL  Gen.  How  came  you  to  trust  him  with 
such  a  discourse  ? 

Harris.  Because  we  met  therts  at  Counter's 
lodgings,  and  we  had  several  times  discourses 
of  it ;  there  was  msgor  Bernard  and  capt. 
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Rookwood  besides,  and  I  tLwaya  declared 
against  it  as  a  barbarous  and  inhuman  thing', 
not  to  be  answered  before  God  or  man,  and 
that  we  should  be  odious  to  all  the  world  if  the 
thing  were  effected,  as  I  believed  it  would  not 
be.  1  would  never  shew  my  head  afler  such  a 
thing. 

SoL  Gen.  Do  you  remember  who  beg^n  the 
discourse  of  this  matter  ? 

Harris.  I  cannot  tell  that.  I  cannot  come 
to  every  particular. 

Sir  JB.  Shower.  Yon  said  just  now,  you  appre- 
hended Mr.  Lowick  to  be  a  man  of  conscience 
and  honour ;  pray  what  were  his  sentiments 
about  it? 

Harris.  His  sentiment  was,  that  he  would 
obey  sir  George  Barcley's  orders  ;  and  he  was 
sure  sir  George  Barcley  would  not  do  it  with* 
out  orders. 

Sir  JB.  Shower.  Did  not  he  declare  it  to  be  a 
barbarous  design  f 

Harris,  I  cannot  remember  every  particular 
thing  that  he  said  ;  for  I  am  not  a  spy  upon 
any  man's  actions. 

Lowick.  When  you  were  talking  of  that  de- 
sign that  you  speak  of,  pray,  did  I  consent  to 
any  such  thing  P 

Harris.  I  tell  you  how  far  you  consented  ; 
you  said  you  would  obey  sir  Greorge  Barcley 's 
ordci's,  and  you  was  sure  he  would  not  do  it 
without  orders. 

Mr.  Mompesson.  Did  you  see  any  of  sir 
George  Barclay's  orders  ? 

Harris.  No,  I  did  not,  I  was  to  follow  bis 
orders  ;  but  what  orders  he  had  1  cannot  tell. 

Sol.  Gen.  What  did  sir  George  Barclay  tetl 
you  you  were  to  do  ? 

llarris.  Sir  George  Barclay  declared,  on 
the  first  Saturday,  that  we  were  his  Janizaries, 
and  talked  of  attacking:  and  bringing  away  the 
garter:  I  cannot  say  this  gentleman  uas  by 
then  i  and  aflerwards  sir  George  Barclay  went 
out  and  returned,  and  came  in  again  into 
the  room,  and  declared  that  we  were  men  of 
honour,  and  that  we  were  to  attack  the  pribce 
of  Orange. 

Mr.  Mompessctn.  Did  sir  George  Barcley 
give  the  prisoner  at  the  bar  any  orders  f 

Harris.  I  do  not  tell  you  he  did. 

M  r.  Mompessu  n.  You  say  you  met  sir  G  eorge 
Barcley  and  major  Holmes  upon  the  road 
going  to  Islington :  How  do  you  know  the 
prisoner  was  there  ? 

Harris.  Why,  was  not  I  with  him  ?  I  am 
very  sorry  to  come  upon  this  account ;  but 
I  you  know  it  is  truth  all  that  1  say  ;  and  I 
>  am  sure  you  are  sensible  1  do  you  no  wrong  : 
I  He  met  sir  George  Barcley  and  major  Holmes, 
I  and  he  went  down  and  said  »omethinj^  to  sir 
I  George  Barcley  in  the  highway,  what  it  was  I 
do  not  know  ;  but  I  stood,  and  captain  Rook- 
wood and  Mr.  Bernard  said  something  to  him, 
which  you  very  well  know. 

An.  Gen.  What  was  it  ? 

Harris.    I  cannot  tell,  Sir. 

AU.  Gen.  We  do  not  desire  you  to  tdl  what 
you  cannot  tdl:  Is  this  all  you  know  ?  ^ 
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fiiwvfli,  bitaDaprawDttluitlreoollKt- 

Sol,  0cm.  Then  prejr  swear  S(r.  Bertram. 

[Which  was  done. 

Mr.  6bBjicn.  Pray  will  you  gmao  acooont 
to  Bay  tord  aod  the  jury  what  you  know  of  this 
ioteoded  assassinatioo,  and  bow  ^the  pri- 
aeoer  was  oonoemed  in  it. 

Bertram,  My  lord,  about  the  beginiiiiig  of 
February  last,  major  Lowickcame  to  me,  and 
adced  me  if  I  would  espouse  a  thiug  with  him 
(bat  miffbt  be  for  my  advaotage ;  I  told  him 
tfatt  I  thought  I  mii^t  espouse  any  thing  that 
be  tbouf^t  fit  to  engage  in. 

Mr.  Momptnbn.  rr  hom  did  you  tell  90  T 

Bertrmm,  M^^or  Lowick  :  and  he  told  me 
it  was  well,  and  desired  me  to  ask  no  more 
^oesiiooa:  I  did  not ;  but  it  w^ot  on  to  the  14th 
of  P^oaryy  when  he  desired  ml  to  be  at  his 
lodgiags  at  18  o'clock.  I, was  so  about  that 
time,  but  he  was  not  within,  and  J  stayed  till 
he  came  in,  aod  he  took  mc  up  into  his  cham- 
ber, and  told  roe  be  believed  they  should  ride 
aot  in  some  little  time  ;  and  he  told  me  he  be- 
fiercd  the  king  was  to  be  seized  in  his  coach, 
sad  be  gate  me  a  guinea  to  buy  me  necessaries. 

L,  C.  J.  VV  hat  necessaries  ? 

Bertram.  I  cannot  say  he  named  any. 

AtL  Gen.  But  for  what  purpose  were  those 
Becesnricsf 

Bertram,  I  do  not  know  that  he  named  any 
thing,  indeed. 

Ait.  Gen.  Well ;  did  he  tell  you  when  you 
vers  to  be  ready  ? 

Bertram.  If  von  please  to  gife  me  leare,  I 
will  tail  you :  ne  desired  me  not  to  be  out  of 
the  wi^ ;  and  the  next  morning  I  was  to  meet 
bin  at  the  purl  boose  in  Hart  street.  I  did 
Bot  meet  him  ;  and  the  next  time  1  saw  him, 
I  am  not  positive  whether  it  was  the  next  day 
ifter  the  fifteenth  when  I  was  to  meet  him  at 
Hart  street,  bot  did  not  so  ;  but  the  next  time 
I  nw  him,  be  asked  roe  why  I  did  not  meet 
bun  aeoording  to  his  appointment  ?  I  told  him, 
I  had  wme  reason  tor  it ;  aod  he  answered  me 
again,  that  he  beliered,  if  the  king  had  been 
io  the  field,  I  would  hare  done  the  same ;  but 
I  bare  not  seen  him  since,  till  I  saw  him  at 
the  bar. 

AtU  Gen.  Had  yon  no  discourse  of  horMS 
that  yon  were  to  provide  ? 

Bertram,  I  do  not  remember  any  particolar 
thing  more  than  I  hare  told  you. 

Ait.  Gen.  Did  he  not  tell  you  what  the  de- 
■gm  wan  yon  were  to  go  about  P 

Bfrlroai.  He  did  not  tell  me  of  any  other 
design  than  as  I  tell  you,  for  he  believed  I  knew 
fifit:  1  Ibmightso  at  least:  The  first  time  I 
kacw  of  it  was  firom  Mr.  Chaniock. 

I.  C.  J.  What  did  he  tell  you  was  the  de- 
ngn  that  yon  sbonld  engage  in  for  your  advan- 
tage upon  Friday  the  14th;  when  he  gare  you 
tbeguuenP 

&r<raai.  fie  told  me,  he  believed  they 
ibodd  ride  oot  venr  anddenly,  and  that  the 
kiig  was  to  be  seized  in  his  coach. 
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Bertram.  Ko^  he  did  not  tell  me  when  ;  bnt 
this  was  the  14th,  the  next  morning  I  was  ta 
meet  him  at  Hart-street,  but  did  not. 

Sol.  Gen.  Who  did  he  tell  you  the  king  waf 
to  be  seised  by  ?, 

Bertram,  He  did  not  nominate  ai|y  one  dse, 
for  he  obliged  mp  not  to  ask  him  questions,  nor 
1  did  not. 

SoL  Gin.  pid  he  name  himself  to  be  con* 
oerned  T 

Bertram.  He  named  himself  so  fiur  as  that 
be  believed  be  should  ride  out  very  suddenly. 

Sol.  Gen.  Was  it  the  next  monung,  or  the 
nest  day  P 

Bertram.  I  cannot  any  that  he  named  an/ 
particular  time. 

Alt.  Gen.  Will  tbey  ask  him  any  ques- 
tions ? 

mrB.  Shower.  No,  I  think  we  shall  not 

Mr.  Mountague.  Pray,  Mr.  Bertram,  will 
you  answer  me  one  question,  What  did  he  say 
to  you  when  he  checked  jfou  tor  not  coming 
according  to  bis  appointment  P 

Bertram.  1  took  it  as  a  kind  of  a  check :  hn 
told  me,  that  if  the  king  had  been  in  the  fidd, 
he  believed  I  would  harve  done  the  same. 

Sir  B.  Skomer.  There  is  one  thing  we  most 
a  little  examine  this  gentleman  to :  were  not 
you  under  a  necessity  before  that  time  that  hn 
gave  you  the  guinea  P  Pray  what  conditMft 
were  you  In  P 

Bertram.  Under neoesiity, Sir !  Iwasnevw 
ve^  plentiful  of  money  of  late. 

&r  B.  Shower.  Did  be  never  give  yon  a 
guinea  or  two  before  in  charity,  and  out  of 
compassion  to  your  necessities  P 

Bertram.  He  has  given  me  money  several 
times  befere :  and  I  beUere  if  I  would  havn 
asked  him  for  any  money,  he  would  barn 
given  it  me. 

Alt.  Gen.  Was  this  money  given  yon  for 
charity,  or  fi>r  any  other,  and  what  purpose  P 

Bertram.  1  did  not  ask  him  ibr  any  thing : 
bnt  he  gave  it  me,  and  said,  there  is  a  guinea  to 
boy  you  necessaries. 

Alt.  Gen.  What  was  the  diioonne  before 
thatP 

Bertram.  I  toM  you,  be  said,  be  believ^ed 
tbey  were  to  ride  out  very  suddenlvt  and  hn 
believed  the  king  was  to  be  seized  in  lus  coach, 
and  he  desired  me  not  to  he  out  of  the  way. 

Mr.  Cowper.  And  when  bn  gave  you  the 
guinea  to  buy  you  necessaries,  was  it  imaan* 
diately  after  tiiis  discourse  ?  , 

Bertram.  Sir,  it  was  at  the  same  time. 

Lowick.  Did  not  I  gif  e  your  wife  a  guinea 
two  months  before  this  P 

Bertram.  Yes,  Sir;  I  acknowledge  I  was 
informed  you  did,  I  was  not  in  town  then. 

Lowick.  Pray  let  the  court  know  that. 

L.Q.J.  Did  he  tell  you  the  lung  was  to  be ' 
seized  in  his  coach,  before  be  told  you  thsj 
were  to  ride  out  very  suddenly  P 

Bertram.  No,  afterwards;  and  then  he  gam 
methegutnen. 

Sir  B.  Shower.  His  words  are  not  oouoled 
together,  thfy  have  so  relatioA  to  one  aaotW* 
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JL  C.  J.  No;  bat  he  told  UiAifaejr  wenio  | 
lido  ont  very  saddenl j,  and  tbe  king  wai  to  be 
seised  in  bis  ooacb,  and  gave  bim  a  gmoea  to 
bOT  bim  neoessariea  at  tbe  aame  time. 

L.  C.  J.  Tr^.  There  is  do  doubt  be  waa 
engaged  in  the  design  wllih  those  other  persona. 

Mr.  Conj^en.  And  after#aids  bo  rcbiikod 
him  because  be  bad  not  met  bim  j  and  be  said, 
if  would  bare  been  tbe  same  tbii^  if  ibe  fcmg 
had  l)een  in  tbe  field. 

'  Bfr.  MnuHtague.  What  day  b  the  week 
was  it  that  yon  failed  bim  f 

BeHrmm,  It  was  on  a  Saturday. 

Juryman,  Pray^  my  lord,  we  desire  to 
know^  who  he  did  understand  by  the  king  that 
^asto  be  seized.  I 

L.C.J.   What  did  he  call  the  king? 

Bertram.  He  said  nothing  but  tbe  King. 
.  X.  C  J.    Who  did  you  understand  by  that  ? 

Bertram.  I  leave  it  to  the  court,  I  am  not  to 
ijlterpret  things. 

L.  G.  J.  Trtby.   Did  be  name  the  pince  Of 
Orange,  or  king  James  ?  Did  you  thmk  king 
Jiames  waste  be  seized  ? 
-  Betiram,    My  lord,  I  tell  you  what  he  said, 
l<am  not  to  interpret  bis  words. 

Aii:  Gen.  Do  you  believe  he  meant  king 
^       James,  or  this  king,  that  was  to  be  seised  P 

Bertram.  I  beiiere  it  might  be  tbe  king 
here. 

X.  C.  7. .  Take  the  worda  as  they  are ;  he 
idked  him  before,  Whether  he  wonld  engage 
in  a  design  that  might  be  ibr  his  adrantagef 
OnFfidiy  the  14th  6f  February  be  meeta  him 
/  All  hia  lodging,  and  telle  bim,  he  was  to  ride  out 
Mddenly,  and  that  Ae  king  was  to  be  aeized  in 
Dii  coadif  and  appointed  htm  to  meet  him  the 
fce<t  morning,  and  gave  knol  a  gumea  to  buy 
l^m  ueoessanea.  • 

Mr.  Motiwuon>  Pray,  baa  nqt  Mr.  Lowidc 
Jl^eU  you  clothes,  lineU  and  othet  things  at  any 
other  timef 

Berififfai.  8if»  you  have  been  always  ready 
te  serre  me,  I  must  acknowledge,  and  you 
hare  been  rerv  kind  to  me. 

Loariek.  If  you  please  to  site  an  aceonnt  of 

Cy  cbarMeri  whether  erer  I  wm  guilty  of  any 
oody  thfaigf— Berrram.  No,  Sir. 

Sir  B.  Shower,  How  long  have  you  known 
Mr.  Lowick  ? 

Bertram.  I  behef^f  have  known  him  this 
lOyeari. 

»r  B.  Bhowtr,  What  bebaTipur  has  he  been 
•f? 

Bertrdm.  He  has  alwavs  had  very  good  be- 
fiavkwr,  and  the  best;  be  has  bad  the  best 
character,  of  all  manKind. 

6ir  B.  Shower.  DM  yon  emr  know  him  in- 
clined to  do  a  rash  actft)n  P 

Bertram.  Never  ^0  my  life. 
'  Sfr  B.  Shower.  DHI  you  ever  know  him  do  a 
malictoos  action  P 

Bertram,  No ;  but  he  had  al^rtfys  tbe  cha- 
Heter  of  a  good  man,  and^was  alwsys  i-eady  to 
serve  any  man  in  bia  ne^ssities,  and  to  do 
food ;  he  has  that  genefd  character  abN>ad. 

X.C.J.  Where  does  he  lire  P. 
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Bertram.  BeKved  last  at  Browiiik#«iti  €c  I, 
but  he  has  no  wife  nor  family,  and  oo  has  v^ 
fixed  Hang- 

X.  cTj.  What  was  hiswmy  oflivingf 

Bertram.  He  was  bred  a  ioldicr,%ad  1m* 
been  abroad. 

L.C.J.  Where  P—Ber^fom.  Inlrduid. 

L.C.J.  In  #hose  service  P 

Bertram.  In  the  service  of  king  Jameo. 

Lomkk.  Be  knows  particulariy,  that  once  1 
was  open  a  party,  and  aaved  five  offieera  from 
being  killed  mcoM  blood. 

L.p.J,  What  coontryoMui  is  heP 

Bertram.  Torkrinre. 

Mr.  Mompeieon,  Was  he  aecoanteil  of  • 
cruel  or  a  bloody  nature  P 

Bertram.  No;  of  a  quite  contrary. 

Juryman.  My  lord  ;  I  desire  to  knoff  ^09' 
what  cause  be  gave  bim  or  bis  wife  a  ^uiii^tt, 

Bertram.  I  kiiOw  not  what  that  gumea  wa» 
for  that  he  gave  me  the  14tb  of  February,  mtiy 
otherwise  than  as  I  have  told  you. 

Mr.  Mompeston.  What  was  tbe  gumea  giTcii 
to  your  wife  for  P 

ISertram.  For  that  guinea  given  to  my  wile, 
it  was  out  of  bis  own  kindness  and  goodoeas  to 
my  family  atid  me. 

Att.  Gen.  What  was  tbe  other  guinea  Ibr  f 
You  are  upon  your  oath.. 

Bertram.  Indeed,  Sir,  I  cannot  tall ;  be  gnv« 
it  me  to  buy  me  necessaries. 

Att.  Gen.  Was  there  nothing  else  men* 
tkined,  what  necessaries  those  were  to  be? 

Bertram.  No,  Sir ;  npoo  my  oath  there  was 
not  any  particular  mentioned. 

Att.  Gen.  What  made  him  so  kind  to  yon, 
prayP 

BertraM.  We  were  both  bom  in  a  town,  atkl 
I  believe  we  are  near  related. 

Sir  B.  Shower.   You  say  you  are  towns- 
people, and  have  been  long  acquainted,  and  you 
^icnew  him  in  Ireland;   pravi    did   you  ever 
know  that  he  saved  any  people's  lives  f 

Bertram.  I' was  hot  in  that  action  mysrif, 
but  all  that  were  in  it  gave  that  rehtion,  that  he 
was  very  favourable,  and  did  save  people's 
Kves,  particularly  one  captain  Harlow,  atsd 
brought  him  and  other  prisoners,  and  f  re. 
memnerthe  thing:  it  was  about  a  fbrtntght 
before  the  business  of  tbe  Boyne,  upon  a  Buo- 
day  morning,  that  they  tooic  those  pisoRrrs, 
and  be  did  persuade  seveml  parties  that  he 
commafoded,  to  decline  kiHins;  as  much  as 
they  could :  I  was  not  in  thi^  action,  but  this  I 
h^ard  of  All  that  wei*e  iti  1t,*'iitid  from  the  pn- 
soner.  !»     * 

•  M.  Oe^.  When  he  gffv^  you  that  ^inea, 
did  00^  be  apeak  any'tbint  of  a  bonse  that  was 
to  be  prodded  for  you  ?  ^ 

Bertram.  Not  a  word  f  I  never  did  aee  a 
horse -upon  tfaat*aecoont,  nor  was  I  master  of 
a  hone,  nor.  was  I  told  1  should  have  a  horae  tti 
any  r«plct  wiidtsoever.      '       * 

/urymaH.  ^How  couM  ftni  ride  ctot,''  as  yoo 
say  they  were  to  do,  Wfthout  a  horse^  ur  ^ith* 
out  knowing  any  tbmg  of  a  horae  to  be  pre- 
vided  for  you  P 
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Jggffrw.  I  dOdaoC  Jmow  of  n  lioirfe.^ 

£.  C  /.  But  be  Mid  yoa  were  to  tide  oat 

Btrtrmiu  No :  be  saidio  genenl,  we  should 
ride  out  suddenlr. 

Att,  Gen,  Who  was  there  besides  yourself  f 

Bertram.  Nobody. 

Ati.  Gen.  Hien  that  *  we^  must  mean  you  and 
him.  And  how  were  yon  to  ride  out  without 
a  bovse  ?  Pkay  mind  what  yon  swear. 

Bertrmn,  l  was  to  meet  him  the  next  mom- 
jngTf  bot  did  not 

Att.  Gen.  Pray,  what  could  yon  understand 
by  that,  that  you  were  to  ride  out  saddeoly» 
and  bad  no  hone  ? 

Bertram.  That  w^  understood,  that  if  1  did 
ride  out,  I  must  hate  a  horse. 

Ati,  Gen.  Who  should  you  hlfe  it  fromP 
Had  yoa  a  horse  of  your  own  f 

B^fram.  No,  I  bad  not. 

Att.  Gen.  Did  you  intend  to  hire  a  bone  ? 

Bertram.  No,  I  did  not. 

Att.  Gen.  Did  not  you  ask  where  yon  were 
ta  hare  a  hone  f 

Bertram.  No,  I  did  not  ask  nor  inquire,  nor 
was  it  pronnaed  me  I  sbonld  haTO  a  horse. 

Att.  Gen.  Did  he  tell  you  where  you  were 
leiidef 

Bertrmm.  The  next  morning  I  was  to  meet 

AU.  Gen.  For  what  ?  To  ride  out  was  it  P 

Bertram.  I  cannot  really  tell  whether  it  was 
^M»  that  ncconnt  or  not 

Att.  Gen.  Whether  did  he  tell  yon  where 
he  was  to  ride  f — Bertram,  Indeed,  he  did  not 

Jmntman.  It  is  fery  strange  that  you  did 
not  ask  him  where  he  was  to  go,  nor  ask  him 
fbrahone. 

Bertrmn.  I  was  so  senseless,  that  I  neither 
£d  ask  him  about  a  horse,  nor  OTer  knew  of 
any  that  was  to  be  pro?ided  for  me. 

Jurywmn.  Did  you  underatand  what  was 
meant  by  the  riding  out  suddenly  P 

Bertram.  I  did  take  ft  to  be  about  the  busi- 
neas,  the  seizing  of  the  king. 

Juryman.  Did  he  compare  it  to  attacking 
bimio  thetktd.' 

Bertram.  No,  he  did  not ;  but  he  said,  he 
Mie? ed  the  king  would  be  seized  in  bis  coach ; 
be  made  no  comparisons. 

Mr.  Mountague.  Pray,  Mr.  Bertram,  why 
did  you  not  meet  him  P  nhat  reasons  had  you 
fjr  oot  doing  it  P 

Bertram.  1  tbooglit  it  not  requisite  to  meet 
bim. 

Mr.  Maantague.  What!  bad  you  no  mind 
tftthetbingP 

Bertram.  No,  I  had  not ;  because  I  thought 
the  thing  Tery  unlawful. 

Att.  Uen.  Pray  what  was  that  thing  you 
ipeakof,  that  you  tbon^t  was  unlawfulP 

Bertram.  1  thought  it  was  about  seizing  and 
biking  the  king. 

LC.J.  Prav,  mind  ;  there  is  nobody  de- 
■Ri  yon  shoukl  ^leak  more  than  the  truth; 
kt  on  the  other  mde,  being  upon  your  oadi, 
yoQtn  to  sfeak  the  whole  truth}  forif  yoo 

I 


conceal  aqy  part  of  the  truth,  though  you  bare 
a  Icindneas  fbr  yo^  bonntryman,  Mr.  Lowick, 
w|io  h^s  been  kind  to  yea,  yen  will  forswear 
younelf,  for  you  vMbb  aditeent  lepieaentation 
of  the  matter,  .and  make  it  appear  quite  other- 
wise than  it  is ;  pray  do  not  strain  one  tittle, 
but  let  US  bare  ^11  dl«  truth. 

Bertram.  I  do  not  beliere  I  strain  oae  bit 

Mr.  Mouatague.  Thentellmy  lord  why  yon 
dkl  not  meet  bim  P 

Bertram.  I  did  believe  it  was  fdwnt  sei^ng 
and  killing  the  king,  and  I  did  think  it  to  be 
illegal. 

Mr.  Mountague.  W^y  dkl  yoo  thiidc  it  ww 
bbont  tiMt  P 

Bertram.  Because  Mr.  Chamock  had  loM 
meof  it  before.     , 

Att.  Gen.  How  did  yoa  know  thai  wm 
what  Lowick  snoke  to  you  about  P 

Bertram.  I  did  suppose  k  to  be  flie  sam^ 
because  he  desired  me  at  firat  to  |»k  noqada^ 
tions,  no  more  did  I ;  bnt  I  took  it' always  to 
be  the  same  thing. 

Att.  Gen.  What  did  he  say  to  you  r 

Bertram.  He  told  me  be  had  a'  banness  tp 
propose  to  me,  if  I  would  enffage  in,  that 
would  be  for  my  advantage,  but  I  must  ask  no 
questbns ;  talked  of  riding  out  suddenly,  and 
that  the  king  was  to  be  seized  in  bis  coach  ; 
and  baying  heard  of  it  from  Chamock,  I 
thought  it  was  the  same  business. 

Att.  Gen.  Then,  my  kird,  we  bare  ope  wit> 
oess  more.  Call  capt.  Fisher.  [He  did  not 
appear.]  If  he  does  not  appear,  we  shall  let 
tbem  go  on,  and  when  he  comes  in,  we  can 
examine  bim  aAerwards. 

L.  C.  /.  Js  he  a  material  witness  P 

Sol.  Gen.  We  da  apprehend  be  is  a  rery 
material  witness. 

L.  C.  J.  If  you  think  bim  a  niaterial  wit- 
ness, it  will  not  be  proper  for  them  to  eoter 
upon  their  defence,  t^U  they  have  heard  the 
whole  accusatioQ. 

The  Court  staid  for  Mr.  Fisher's  coming  lor 
near  an  hour,  and  at  last  he  came  in  and  )vaa 
sworn. 

L.  C.  J.  Wlio  is  this  P 

Att.  Gen.  This  is  one  ca^)tain  Fisher. 

Sol.  Gen.  Pray,  captain  Pifiber,  do  yon 
know  Mr.  Lowick,  the  prisoner  at  tl)e  bar  P 

Fisher.  I  have  not  talked  with  Mr.  Lowick 
since  the  8th  of  February,  and  then  he  talked 
that  he  would  be  ready  to  serve  ids  ntester  to 
the  uttermost  of  his  power. 

Att.  Gen.  What  master  P 

JVsAer.  King  James. 

Alt.  Gen.  What  particttUir  oerrieeP 

Fiiher.  Henameii  noparticnkr  oerviee,  bttt 
only  that  he  wouM  be  ready  to  ser?e  his  mai* 
ter  to  the  nttermost  of  bis  power. 

Att.  Gen.  Where  was  this  P 

FUher.  At  the  Cock  in  Bow-sfrerti 

Att.  Gen.  Who  waaia  company  P 

Fither.  Tliere  was  Mr.  Harrison. 

Att.  Gen.  Pray,  give  an  acooont  of  wM 
yoa  know  oCtUibtibinmi^  Moody  r  ' 
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tfaepijooe  of  Online. 

Att.  Gm.  What  do  yon  Imow  of  it?  Tou 
■ayyoobelioToit. 

lUher.  I  bolie?e  it  hj  my  knowledge^  be- 
cause  I  was  coooerned  in  it. 

Ait.  Gen,  By  whom  was  Hurt  design  car- 
tied  on? 

lUher.  By  sir  George  Bardey  and  Mr. 
Harrison. 

L.,C.J.  What  was  the  design? 

tUher.  We  were  to  fall  upon  the  prince  of 
.Orange. 

X.  C.  J.  You  called  him  so,  the  prince  ^ 
.Orange? — ¥iiker.  Yes,  my  lord. 

Att.  Gen.  Well,  tell  ns  What  happened. 

IViAer.  It  was  to  hare  been  done  the  15th 
of  February,  and  we  met  accordingly  the 
14tb,  but  the  king  not  going  abroad,^  it  was 
pnt  off. 

X.  C.  J.  Who  met  on  the  14th  P 

Fishtr.  I  met  only  Mr.  Harrison  and  sir 
George  Barcley,  then  it  was  put  off  till  the 
SSod ;  upou  the  21(»*t,  we  met  at  the  Three- 
Tuns  in  uolborn,  and  from  thence  we  came  to 
the  Sun-tavern  in  the  Strand,  and  there  was 
nobody  but  Mr.  Harrison  and  I  together,  and 
sir  George  Barcley  came  tons ;  I  believe  there 
were  aU»ut  14  or  16  in  the  house ;  there  sir 
George  Btircley  told  nie«  Mr.  Lowick  was  to 
meet  me  and  iwo  more  at  an  inn  by  St.  Giles's 
Pound,  and  that  we  were  to  go  together  to 
seize  the  prince  of  Orange  the  3Snd. 

X.  C.  J.  Did  you  meet  him  ? 

Fiiker.  I  did  not  meet  him,  it  being  put  off 
by  the  king's  not  going  abroad. 

X.  C.  J.  This  does  not  affect  Mr.  Lowick 
at  all. 

Att.  Gen.  It  does  not,  we  acknowledgre  ; 
but  at  that  time  which  you  speak  of,  the  8th  of 
February,  had  you  any  knowledge  of  the  as- 
sassination? 

Fiiher.  There  was  no  assassination  at  that 
time,  at  least,  it  was  not  then  declared. 

Att.  Gen.  What  was  your  discourse  about 
thenf 

Fiiher.  There  was  notice  of  the  king's  pre- 
paring to  come  for  England. 

Att.  Gen.  You  say  Mr.  Harrison  was  there  ? 

Fisher.  Yes,  and  talked  very  little  about  the 
matter,  but  only  that  there  were  preparations 
^  for  the  king's  coming. 

Att.  Gen.  What  did  Lowick  say  to- you  ? 

Fiiher.  1  Ji&vc  told  you  all  that*31r.Lowick 
said  to  me. 

Att.  Gen.  Repeat  it  again. 

Fiiher.  He  said  he  would  be  ready  to  serve 
his  master  to  the  uttermost  of  his  power. 
.  Mr.  Cowper.  Had  you  no  discourse  about  an 
act  of  pat  liament  ? 

Fiiher.  Mr.  Lowick  said  it  was  not  conve- 
nient to  talk  with  more  than  one  at  any  time,  for 
there  was  an  act  of  parliament  on  foot,  tliat 
mider  two  witnesses  nothing  should  affect  a 
inan's  life  in  treason. 

Att.  Gen.  The  act  of  parliamei^t  was  then 
••makiojg. 
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X.  C.  /.  When  tfr.  Lowick  ttid  he  woaild 
serve  hia  master,  what  discourse  had  yoo 
aboatit? 

Fiiher.  Mr.  Lowick  said  not  a  word  wiihki* 
bat  at  the  door  he  sakl  be  would  ii^rve  bia  mas- 
ter to  his  power. 

Att.  Gen.  What  was  that  they  would  not 
talk  with  above  one  at  a  time  ? 

Fiiher.  Nothing  that  was  thought  treasonable 
practices  should  &  discoursed  beifore  above  one 
at  a  time  ;  so  I  understood  it 

Sol.  Gen.  Then,  my  lord,  we  have  done. 

Sir  B,  Shoaer.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  ;  I  am  of  €X»iin- 
sel  in  this  case  for  the  prisou'er  at  the  bar,  and 
we  do  hope  here  is  not  evidence  sufficient  to 
convict  him  of  high -treason ;  the  question  is 
Doty  Whether  there  was  a  plot  or  a  conspiracy 
to  assassinate  the  king,  or  to  prepare  for  an  in- 
vasion ;  but  all  that  you  are  to  consider,  gen- 
tlemen, is,  whether  the  evidence  against  Mr. 
Lowick  be  sufficient  to  couTince  you,  that  be 
did  design  to  seize  and  assassinate  the  king ; 
there  are  three  wimesses  produced ;  but  wa 
think  this  last  witness,  Fisber,  his  testimony 
does  not  hurt  him  in  the  least.  We  know  jpour 
lordship  will  declare  and  direct  the  jury,  that 
the  evidence  in  a  case  of  treason  ought  to  be 
plain,  not  only  with  res[>ect  to  the  fact,  that  it 
was  done,  but  also  of  such  facts  as  are  the  evi- 
dences of  a  man's  intentions ;  and  those  are 
not  to  be  construed  by  strains  and  intendmenta, 
or  implications,  unless  they  be  such  as  eri- 
dently,  naturally,  and  to  common  understand* 
ing  express  the  intention,  it  cannot  be  good 
evidence  in  treason  :  now  we  say,  that  captain 
Fisher  has  said  nothing  at  all  that  will  affect 
the  prisoner;  for  all  thatl|p  says  is,  that  the 
8th  of  Februarv  be  said  he  was  ready  to  aenre 
his  nuister  to  the  utmost  of  his  power,  and  any 
words  as  well  as  these  may  lie  construed  to 
make  a  man  guilty  of  treasonable  intentions; 
for  it  might  be  a  recollection  of  favours  receiv- 
ed, or  it  might  be  a  grateful  intent  to  sei-ve  him 
upon  particular  occasions ;  but  that  is  no  evi- 
dence upon  this  indictment.  Suppose  it  was  to 
serve  him  upon  the  supposed  Intended  invasion, 
yet,  with  submission,  that  is  not  evidenc:e  of 
the  overt- act  laid  here;  here  is  no  overt- act 
mentioned  of  preparing  arms,  or  encouraging 
men,  or  seducing  the  king's  subjects,  in  order 
to  the  better  restoring  of  the  late  king  Janies, 
or  the  expected  landing  of  the  French,  or  the 
like.  All  that  is  laid  to  the  prisoner's  charge 
is,  the  compasaiog  the  king's  death,  and  a  de* 
sign  to  assassinate  him  in  his  coach ;  and  in 
order  to  the  assassination,  he  was  to  buy  arms 
and  horses :  now  all  that  he  says  is  ^uita  of 
another  nature,  of  a  quite  different  strain,  and 
has  no  tendency  to  this  matter;  and  nothing 
be  says  that  liowick  ahould  say,  but  is  appli- 
cable the  other  way,  and  tends'more  naturally 
to  the  invasion,  than  to  the  assagsioation.  Your 
lordship  oliserves,  there  was  some  notice  taken 
of  what  Mr.  Lowick  should  say,  concerning 
the  act  of  parliament,  that  he  would  not  talk 
with  above  one  at  a  time :  bow  far,  when  lifa 
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kioM  4itooane  ought  to  be 
inforand  before  a  jury,  I  must  letTO  to  your 
lonUiip;  HMMigh  a  man  mav  be  innooeDt,  yet 
be  nay  be  caotioae,  and  toe  more  innocent, 
ptrbtpi  the.  more  caotioai ;  but  that  is  appli- 
ribte  to  the  tnTaaion  too,  and  has  no  rdation  to 
the  treason  in  this  indictment  more  than  any 
It  shews  he  was  more  wary  than  others 
,  but  H  is  not  applicable  to  the  fact  that  he 
BOW  stands  charged  with.  Then  the  whole  of 
tbe  evidenoe  depends  upon  the  testimonv  of 
tfr.  Harris  and  Mr.  Bertram ;  and  we  think 
they  are  not  two  witnesses  to  one  thing,  and 
wfaAt  they  say  most  be  strained,  and  intended, 
and  presumed,  to  make  eridence  of  treason ; 
fer  what  Mr.  Harris  says  about  the  discourses 
between  him  and  the  late  king  fames,  about 
leeemng  erders  from  sir  Geoige  Bardey,  and 
his  passage  over  from  France,  and  the  teveral 
ata|pm  he  and  Mr^  Hare  trarelled,  and  tiie  dis- 
eourses  between  sir  George  Bardey  and  him : 
your  lonbhip  vdll  acquaint  tbe  jury,  that  is  no 
endenee  to  aflfeet  Mr.  Lowick,  nor  what  Bir- 
kenhead and  Hare  agreed  o^  does  any  wav 
aiect  Mr.  Lswick ;  for  those  things  may  be  all 
true,  and  yet  Mr.  Lowick  innocent  of  what  he 
stands  charged  with  in  this  indictmoDt;  he 
says.  That  upon  the  first  Saturday  he  saw  Mr. 
Lowick  at  the  confectioner's,  but  he  cannot 
my  he  staid  there  at  all ;  there  was  not  a  word 
spoken  by  Mr.  Lowick  that  he  remembers  then, 
M  what  he  says  that  seems  to  touch,  and  the 
only  thin^  that  touches  Mr.  Lowick  in  all  this 
erideneeia,  that  upon  Monday,  Tuesday,  Wed- 
nesday or  Thursday,  it  is  a  pretty  lai^  time, 
between  the  15tb  and  the  saod,  he  was  talking 
with  Mr.  Lowick  about  the  barbarity  of  this 
business,  and  that  Lowick  after  all  said  he 
would  obey  orders :  now  with  submission,  my 
ferd,  to  make  that  to  have  relation  to  the  as- 
aaisination  must  be  by  a  forced,  strained  intend- 
ment; he  does  not  declare  what  the  orders 
wcte  ;  nay,  he  does  no^ffirm  there  were  any 
orders  for  the  aasassinatioD,  but  only  that  he 
would  obey  orders ;  here  is  no  order  by  writ- 
ing, no  order  by  parole  that  Mr.  Lowick  de- 
clared he  would  obey.  As  to  what  Lowick  de- 
clared about  bis  intention  of  riding  out  and 
^  the  king  in  his  coach »  that  cannot  be 
' ;  tbe  order  that  he  was  to  obey  to  as- 
i  tbe  king,  that  order  does  not  appear; 
there  are  no  footsteps  of  it  iu  all  the  evidence ;  so 
that  there  is  nothing  in  testimooy  that  will  hurt 
Mr.  Lowick :  then  uuon  the  22nd,  when  tbey 
dined  together,  Mr.  Harris  says,  tliat  there  was 
a  discourse  of  two  men ;  but  it  does  not  appear, 
nor  does  the  witness  giro  any  Account  wbi^ 
those  two  men  weie  to  be  for :  it  is  true,  two 
men  he  was  to  get  discharged ;  but  that  is  not 
evidence  that  tl^se  men  were  to  make  a  part 
of  those  forty ;  neither  the  words  before  nor 
tbe  words  siner  can  have  that  construction ; 
say,  it  does  not  appear  it  was  for  any  purpose 
St  aU :  BOW  in  tbe  case  of  life,  where  a  man 
I  at  the  bar,  we  hope  such  an  evidence 
be  construed  to  make  a  proof  of  a 
intention,  that  these  were  to  as- 
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■Mtmate  the  king,  or  to  make  part  of  the  fiir^ 
that  were  to  do  it ;  when  it  does  not  appear  they 
were  there,  nor  who  they  were,  nor  any  sort  of 
notice  taken  or  given  upon  wnataccoui^  thej 
were  provided.  And  then  as  to  Mr.  Bertram^ 
evidence,  it  is  palpable  that  his  evidence,  and 
whatsoever  he  says,  cannot  amount  to  make  one 
witness  to  prove  an  overt-act  within  this  statute, 
and  that  there  must  be  two  witnesses  Uie  law 
requires.  What  does  Mr.  Bertram  sav,  to 
prove  any  man  guilty  of  treason,  but  only  by  . 
intendment,  thought  or  suspicioa?  it  is  true, 
Mr.  Bertram's  evidence  would  be  good  enough 
to  commit  a  man  upon  suspicion  of  treason,  but 
to  convict  him  it  cannot  be;  He  says,  that  in 
the  beginning  of  February  he  spoke  to  him; 
and  told  him  he  would  emplov  him  in  a  busi- 
ness that  would  be  for  his  advantage,  but  he 
must  ask  no  questions:  This  is  very  dark,  fof 
the  meaning  of  it  does  not  appear  what  was  in- 
tended by  it;  it  might  be  one  thing  as  well  as 
another;  it  might  be  to  emptoy  him  in  his 
fomily,  or  it  might  be  to  iund  bim  of  a  journey, 
or  it  might  be  Ae  taking  of  a  form ;  but  to  ap« 
ply  that  as  an  evidence  of  a  diaige  of  high 
treason,  that  we  think  is  very  hani,  and  we 
hope  your  lordship  will  think  so  too :  but  the|i 
he  comes  and  tells  you  further  of  a  discourse 
upon  the  14th,  of  his  riding  out  suddenly,  and 
that  tbe  king  was  to  be  seized  in  his  coach ;  but 
he  does  notsay  that  he  was  to  seize  him,  nor  that 
he  would  be  concerned  in  it,  nor  that  be  knew 
of  it,  nor  did  declare  at  what  time  it  was  to  be 
done,  nor  any  thing  certain  whether  it  was  a 
prophecy,  or  a'dream,  or  a  story  that  he  tre- 
latNl  again,  or  what  it  was ;  there  is  no  con- 
nection between  the  riding  out  suddenly,  and 
the  other  words  of  seizing  tbe  king  in  his 
coach :  Then  he  says  he  gave  him  a  guinea  to 
buy  him  necessaries ;  the  man  acknowledges 
Mr.  Lowick  several  times  had  given  him  in 
charity,  money,  deaths,  and  other  things,  and 
gave  his  wife  a  guinea,  as  you  observe,  in  cha- 
rity ;  but  he  gave  him  this  guinea  on  purpose 
to  nuy  him  necessaries;  and  it  is  hard  that  a 
man's  charity  to  a  countryman,  to  a  townsman, 
to  an  ancient  acquaintance  of  twenty  yeara 
standing,  to  a  person  that  he  had  been  familiar 
with  formerly,  and  known  to  have  lived  well, 
should  be  misinterpreted  and  strained,  to  make 
it  a  giving  him  money  as  sahsistence,  and  a  re- 
ward for  Uie  doing  such  a  mischievous  bloody 
act :  we  say,  his  charity  to  this  man  formerly 
is  inconsistent  with  the  supposition  that  he 
could  be  privy  to  such  a  barbarous  desigu  now ; 
and  we  hope  the  jury  will  consider  the  charac- 
ter that  that  very  mau  has  given  to  my  client ; 
for  the  same  witness  gives  you  an  account  of 
his  behaviour  all  along,  that  he  was  not  given 
to  rash  and  barbarous  actions,  nor  guilty  of  any 
malicious  thing ;  nay,  that  he  prevented  mis- 
chief, and  the  killing  of  people  in  "cold  blood. 
We  must  leave  it  to  tlie  jury's  consideration, 
and  your  lordship's  direction.  All  these  things 
that  tbey  say  may  be  true,  and  Lowick  be  not 
guilty  ;  and  the  acquitting  of  Mr.  Lowick  will 
be  no  reflection  upon  tbe  witnesses,  nor  any 
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discredit  to  the  testimony  that  has  been  men 
of  this  ooDspiracy  ;  bol  we  hope  it  is  doing 
Justice  to  this  man,  the  witnesses  not  coming 
tm  to  the  proof  €»f  what  is  laid  in  the  indictment. 
We  most  beg  your  lordship's  patience  a  little 
longer,  and  call  some  witnesses  to^ve  you  an 
aeeoant  bow  long  they  have  known  ftr.  IJowick, 
ted  what  his  real  character  is  ;  they  will  tell 
you  he  u  a  peaceable,  good  man,  and  shew  yoo 
that  his  temper  and  indination  was  rather  to  a 
•ober,  quiet  life,  than  to  lead  him  to  snch  ac- 
tion, and  that  they  cannot  think  him  Ifkefy  to 
be  tempted  to  be  concerned  in  such  a  design ; 
and  tbon  we  must  )ea?e  it  to  the  jury.  CaH 
Mra.  Yorke. 

Lawiek.  1  believe  there  is  nobody  here  tfa^t 
knows  me,  but  will  give  me  that  character. 
[Mrs.  Yoiice  came  in,  and  was  sworn.] 

Sir  JB.  Shoatr.  Pray,  Mrs.  Yorke,  how  long 
have  you  known  Mr.  Lnwick  f 

Ycrke.  About  a  dozen  or  fourteen  years. 

Sir  B.  Shower,  What  sort  of  dbpoaition  is 
lieofP 

Torke.  He  is  a  civil,  lionest  man  as  ever  I 
•aw  in  my  life,  or  ever  knew  of;  and  I  never 
hoard  dtberwise  ftom  any  one  that  knew  him. 

Sir  B.  Shower,  What  was  he  in  bis  actioiis  P 
Was  he  malicioos,  or  good-natured  ? 

Yorke,  As  good  a  natnred  man  as  ever  I  saw. 

Mr.  Mompesson.  Has  he  the  reputation  of  a 
cruel,  bloody-minded  manP 

Tarke,  Quite  the  oootrary.  He  lodged  in 
my  house  half  a  year ;  it  is  not  quite  a  year  ago 
since  he  lay  at  my  house.'  He  was  thie  most 
oUigmg  man  that  ever  lay  in  my  house.  He 
was  80  dvil  to  all  the  lodgers,  that  they  ad- 
mired him  for  his  goodness,  and  made  them  in 
fore  with  him. 

X.  C.  /.   How  came  he  to  lodge  at  your 
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Torke,  He  came  from  his  other  landlady ; 
they  could  not  agree ;  his  other  landlady  was 
a  sort  of  a  shrew,  and  therefore  he  did  not  care 
Ibr  stayhig  there ;  and  1  desired  his  company, 
because  I  knew  him  to  be  so  obliging  ana  dvil 
•  man. 

L,  C,  J.  Where  is  your  houseP 

Torke,  In  Bloomsbury. 

X.  C.  /.  What  is  bis  way  of  living  P  Is  he  a 
man  of  an  estate  P 

Torke,  I  cannot  tell ;  I  did  not  enquire  into 
that.  ^ 

L,  C,  J,  Had  he  no  employment  to  get  his 
Krinc'byP  ^ 

Jlorke.  I  do  not  know  any  thing  of  that ;  I 
■ever  enquired  into  it ;  he  paid  me  very  ho- 
nestly for  my  lodging,  aad  he  is  a  very  good 
man,  for  any  thing!  know. 

^tB,  Shower,  Then  call  Mrs.  Mosely.  [She 
came  in,  and  was  sworn.] 

L.  C,  J,  Well,  what  do  you  ask  this  gentle- 
woman P 

Sir  B.  Shoioer.  Pm^^,  Mrs.  Mosely,  will  you 
tell  my  lord  and  the  jury,  do  you  know  Mr. 
LowickP— Moie/y.  Yes,  Sir,  I  do. 

Sir  B.  Shower,  How  long  have  you  known 
himf'^Moteiy,  Near  tweo^  years. 


Sir  p.  Shower,   Pray  pv^  an  ^pcoont,  upon 

2 our  knowledge,  what  duposition  and  temper 
e  is  of,  whether  he  is  rash,  malicions,  bloddy , 
and  iH-natured. 

Mo9ely,  He  is  a  peaoesMe,  virtuous,  honest 
man,  and  a  roan  that  I  never  heard  or  saw  that 
creature  that  could  speak  toy  ill  tiling  of  him 
in  my  life ;  nor  1  never  heard  him  speak  any 
thing  maliciously  of  any  creature  in  my  lile,  to 
do  them  a  prejudice :  so  far  from  lliat,  that  he 
is  a  man  has  a  character,  perhaps,  above  aoy 
man  that  I  could  speak  or  hear  oftn  my  Jife.  I 
speak  it  even  above  my  own  relations ;  they 
may  have  some  passions ;  but  I  never  see  that 
gentleman  in  a  passion  in  my  life.  He  has 
lain  in  my  house  several  times,  and  he  has  had 
company  come  to  him,  but  never  any  that  waa 
scandalous  ohe  vray  or  other.  I  never  aaw^ 
him  fuddled  ;  nor  ever  heard  him  swear,  nor 
any  one  accuse  him  of  any  of  those  thioga. 

Mr.  MompeuoA.  Call  Or.  WilHam  Blew. 
(He  did  notappearj^ 

SirB.  iSAoo^.  The  prisoner  has  something 
to  say  for  hinneif,  my  lord ;  hut  we  most  aub* 
mit  to  your  lordahip'fe  considention,  and  the 
jury's,'Wbether  there  be  any  evidence  hat  what 
IS  dark,  and  fiiToors  of  saspickm  only ;  saspi- 
cioas  it  is ;  but  whether  there  be  any  eridenoa 
that  is  plain  and  dh-ect  as  the  law  reqoirea  m 
cases  of  high-treason,  we  must  leave  it  to  your 
consideration,  for  we  apprehend  there  is  nooe. 

Lowick,  My  lord,  as  to  this  busineaa,  the 
thing  that  I  stand  aceosed  of,  the  Anasaina- 
tion,  I  know  nothing  in  the  world  «f  it,  nor 
never  did,  directly  or  indirectly ;  and  if  I  am 
convicted,  and  could,  to  save  my  life,  be  the 
death  of  the  poorest  child  in  the  world,  I  would 
not  save  my  life  to  do  it 

X.  C.  J,  Look  you,  I  would  put  yoa  tomi&e 
answer  to  some  things ;  you  were  at  sir  George 
Barcley  's  at  the  oon^ctioner's  in  Holfaoro  ;  and 
it  is  sworn  he  came  over  upon  such  a  <leaign. 
Then  you  were  with  Mr.  Harris  at  Red^  Lion- 
Fields,  and  there  he  was  speaking  to  yon  of  the 
horridness  of  the  design  that  was  to  be  execotcd 
tipon  the  king's  person  the  Satoi-day  before, 
and  he  told  you  be  did  mislike  it ;  and  there- 
upon you  answered  that  you  would  obey  or- 
ders, and  that  sir  Geoi^e  Barcley  had  orders 
for  it,  otherwise  he  would  not  do  it. 

Lowick,  Sir  George  Barcley  never  spoke  one 
word  of  it  to  roe. 

L.  C.  J.  Every  body  knpws  now  upon  what 
design  he  came  over  from  France,  and  when 
Mr.  Harris  shewed  dissatisfaction  with  the 
thing,  you  made  that  answer  to  his  discourse. 

jSytcu'k,  He  never  said  one  sellable  to  me  of 
it.  I  trust  to  your  lordship's  judgment  and  the 
jury's  raercy. 

L.  C.  J.  And  then  I  would  have  you  answer 
to  another  thing ;  when  you  dined  together  on 
the  Saturday  the  SSnd,  what  were  those  two 
men  that  coiild  not  be  discharged  without  yoo  ? 

Ltrwick.  My  lord,  I  know  nothing  in  the 
world  of  two  men. 

L.  C,  J.  You  went  to  di^aige  them|lhr  the 
king  did  not  go  abroad  that  day. 
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ItmkL  I  know  noChinpf  of  H. 

L  C.  /.  He  swctrs  tnis,  and  that  k  as  to 
kitt ;  bat  tbeo  as  to  Bertram,  what  design  was 
that  that  yoa  were  to  engage  Bertfam  in  for 
hii  sdnuiCage,  and  he  was  to  ask  no  questions  ? 

Lawick.  tHy  lord,  he  is  a  poor  man,  and  my 
eoootrjman,  and  I  hare  at  all  times,  from  time 
to  time,  for  this  seven  years,  helped  to  sohsist 
UiD  and  his  family,  that  he  will  not  deny ;  and 
1  bire  several  times  given  him  both  clothes  and 
neoey. 

L  C.  /.  Then  I  woald  uA  yon  again, 
Wbeo  be  came  to  yonf  lodging  on  rriday  the 
14th  of  Pebmary,  and  yon  told  him  the  king 
wu  to  be  seized  m  hb  coach,  and  said  that  we 
were  to  ride  out  very  suddenly,  and  you  ap- 
fwited  him  to  meet  the  next  morning;  and 
befsose  he  did  not  meet  jrou  blamed  him,  and 
wil,  it  would  hare  been  the  same  thing  if  the 
king  had  been  in  the  field.  Look  yon,l  would 
hve  ;oo  give  answer  to  this  if  you  can . 

Lmiik,  I  remember  nothing  in  the  worid 
tfit,  not  a  word  1  assure  yon  ;  and  to  Uie  best 
^  ay  remembrance,  I  did  not  see  him  in  two 

AH,  Gen,  My  ford,  I  must  beg  leave  to 
■twer  to  the  objection  that  the  counsel  for  the 
prisoner  have  made^  that  there  are  not  two  wit- 
Boses  to  prove  the  overt-act  laid  in  the  indict- 
nent,  and  so  the  law  is  not  satisfied.  In  answer 
to  that,  Idedteyour  lordship's  favour  to  oh- 
ftrre  how  the  evidence  is,  and  then  we  shall 
«e  wbefiier  therft  are  not  plainly  two  poaitive 
vitDcnes  of  theoifert-act,  by  agreemg  to  assas- 
mtethe  king.  The  first  witness  is  Mr.  Har- 
n;  your  lordship  observes,  that  Mr.  Harris 
m%  an  sceodnt  that  Mr.  Lowick  was  at  sir 
Geoige  Bardey 's  lodgings  the  first  day  that  it 
vu  to  have  been  executed ;  and  that  afterwaf dit 
between  the  15tli  and  the  22nd,  those  bein^  the 
fnt  aad  second  days  that  this  Was  to  be  done, 
vboi  he  and  Rookwood,  and  the  prisoner 
Lowidc,  were  walking  together  in  Red-Lion- 
Mi;  and  there  had  some  discourse  about  the 
iMaiM  assassination,  and  the  Varbarity  and 
UoodlDess  of  it.  and  Mr.  Harris  and  Mr.'  Rook- 
wxnI  wera  a/erse  to  it.  Mr.  Lowick  said  he 
VQQht  obey  orders,  anil  he  was  sure  Isir  George 
MtHet  Would  not  do  it  unllMS  he  had  direct 
wdenfor  it ;  that  was  twice  repeated  by  him,  as 
Harrtssweara:  and  afterwards  Mr.  Harris  tells 
JOD,  that  the  22d  he  dined  with  Mr.  Lowick,  and 
nr.  LowicK  oBserved  that  Mr;  Harris  came  in 
inaneat'siijfeaf;  and  asked  hini  how  it  happen- 
ed ;  be  Said  Ue  hid  been  about  to  get  Kdok  wood's 
pvt^  thalVere  to  seize  the  king ;  for  he  was 
w  have  one  paHy.  Says  Mr.  Lowick  to  him, 
yw  need'  not  grudge  to  do  it,  you  have  six 
ibilliDgs  a  day,  I  have  nothing ;  and  yet  I,  at 
Of  own  ch'arge,  am  to  provide  two.  This  is 
M  positive  evidence  as  well  can  be  of  his  being 
privy  to  (he  design  ;  and  his' engaging  people 
«tb»  own  charge,  shews  a  great  deaf  of  for- 
•wddess  and  zeal  in  the  prisoner  to  the  busi- 
•w.  My  lord,  F  think  this  is  positive  and 
f^a  evidence,  and  not  only  made  out  by  iii- 
^■^Qoes  and  c^mitractions^  as  sir  B.  Shower 
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says,  hut  plain,  positive  proof.     The  first  day 
he  was  with  several  of  them,  and  when  (hey 
discoursed  of  the  thing  afterwards,  he  declared 
he  would  obey  orders ;    and  what  could  those 
orders  be  but  fiir  what  they  were  discoursing 
of?  And  nothing  was  discoursed  of  but  this  de« 
sign  they  were  engaged  in,  and  this  was  to 
justify  the  thing,  and  takeoff  the  apprehension 
of  the  barbarity  of  it :  This  is  Harris's  tcstt* 
mony.    The  neact  witness  is  Bertram,  and  he 
tells  you,  tibalthe  5th  of  February  the  prisoner 
s^t  for  hhn,  and  when  be  came  to  him,  he 
asked  if  he  would  engage  in  a  business  that 
might  be  for  his  advantage,  and  adc  no  ques- 
lions ;  so  at  that  time  he  did  not  acquaint  him 
what  the  thing  was,  but  that  shews  it  was  a 
d)ing  that  was  to  be  kept  secret  at  that  time,  in 
regard  he  did  not  think  fit  to  acquaint  him  at 
the  first  insUnce.    But  the  14th  of  February 
when  he  met  him  again,  the  day  before  the 
first  time  that  it  was  to  he  put  in  execution, 
Bertram  swears  he  told  him  that  they  were  te 
ride  out  the  next  morning :  that  must.be  IjOw* 
ick  and  Bertram,  for  there  was  nobody  else 
there ;  and  that  the  prince  of  Orange  was  to  be 
seized  in  his  coach.    Was  it  possible  the  pri* 
soner  could  be  ignorant  of  itr  when  he  en* 
gaged  him  to  go  upon  a  design  Without  asking 
questions ;  sent  for  him  the  day  befinre,  ac- 
quainted him  they  were  to  ride  out  the  next 
morning,  and  that  the  king  was  to  be  seized  in 
his  coach,  and  bid  him  be  ready  against  next 
morning,  and  gave  him  a  guinea  at  that  time  ; 
the  witness  says  it  was  for  necessaries,  but  he 
does  not  pretend  that  it  was  for  charity,  as  for- 
merly.   And  that  must  be  for  necessaries  for 
that  purpose  that  the3r  were  then  disooursmg 
of,  when  he  desired  him  to  be  readv  the  next 
day,  and  gives  him  money  to  buy  nim  neces- 
saries :    What  clj)  that  be,  but  'necessaries  for 
what  he  was  to  he  ready1br^  AAd'thki  he  did 
not  come  the  next  day,  and  hcf  tMtk  ton  Why, 
because  he  thought  it  a  yeVy  wi^lfed  "knd  un* 
hiwful  thing,  and  so  he   disappoiuC^  ^'''' j 
and  the  next  time  Lowick  chid  nini'  and  told 
him,  he  would  have  sorted  him  stf  ifihe  king 
had  been -in  the  field.    This  is  )>!li0^lhough  I 
believe  Bertram  doe^  speak  as' teh'dhrly  as  !he 
can,  h^iuV  his  fiiend  and  old  HiSquamtance, 
and  is  wilnhg  to  say  as  little  ae  he  csn  of  him : 
so  tliat  I  believe  nobody  thinks  but  what  Ber* 
tram  says  ag^aiost  th^  prisoner  is  true^  and 
what  he 'swSirs  is'pliih  and  positire.    To 
shew  that  Lowick  diH^ngage  in  the  design*  he 
acquainted  htVn  with  it  the  14th,hytd)inghim  ^ 
the  kin^  was  to'  be  seia^ed,  and 'they  were  to 
ride  out,  n^nd  he  was  to  be  ready  the  next  day. 

L,  C.  J.  Re  does  not  say  they  were  to  ride 
out  the  next  day. 

Sir  B.  Shower,  No,  the  words  were.  We  are 
to  ride  f)Vit  suddenly. 

Att.  Ven.    I  think  h«  did  soy  they  weie  to 
ride  out  the  neifrtiomiug. 

L.  C.  T.   Nd,  call  him  in  again. 
Mr.  Cowper.  The  words  were.  We  shall  ride 
out  tiuddehly,  and  bid  him  meet  him  next  morn- 
ing ;   and  afterwards  chid  him  for  not  meeting 
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acoordiDgly,  and  told  him  it  bad  beea  the 
same  thine  if  tlie  king  tiad  been  io  the  field. 

L,  C,  f.  If  you  caonot  agree  upon  the  eri- 
deoce,  you  roust  call  in  the  wituesB, 

Mr.  Mount  ague.  My  lord,  we  are  agreed 
upon  the  evidence,  it  was  suddenly. 

X.  C.  J.  Well  then,  there  is  do  occasion ; 
have  you  done  on  both  sides  f 

CountcL  Yesy  my  lord,  we  submit  it  Io  your 
lordship. 

.  X.  C.J.  Gentlemen  of  tbejury,thb  prisoner 
at  the  bar,  Robert  Lowick,  is  indicted  of  high- 
treasoo,  for  compassing  and  imagining  the 
death  and  destruction  of  the  king  by  an  assas- 
sination ;  you  have  heard  what  evidence  has 
been  given  upon  this  indictment.  And  in  the 
first  place,  it  is  proved  to  yon  that  there  was  a 
design  to  assassinate  the  king,  which  was  to  be 
earned  on  under  the  conduct  and  manage- 
ment of  sir  George  Bardey.  The  question 
that  you  are  now  to  consider  of  is.  Whether  the 
prisoner  at  the  bar  was  concerned  or  engaged 
m  the  prosectttbn  of  that  design  ?  There  have 
been  two  witnesses  produced,  who  have  given 
their  evidence,  and  nave  been  very  strictly  exa- 
mined, and  observations  hare  been  made  upon 
the  testimony  they  have  given. 

The  first  witness  is  Mr.  Harris;    and  be 

Ives  you  some  account  of  the  original  of  this 
esign.  He  tells  you  bow  he  was  at  St.  Ger- 
mains,  and  introduced  to  the  late  king  James, 
who  did  express  a  great  kindness  for  hira,  and 
told  him  that  he  hu  an  opportunity  of  doing 
something  for  him  that  would  be  finr  his  advan- 
tage :  and  that  he  and  one  Hare,  who  was  pre- 
■ent  at  that  time,  should  go  into  England,  (for 
it  seems  they  were  both  together  ratrodaoed 
bv  oolonel  Pirker)  and  should  be  subsisted  in 
England,  and  thereupon  directions  were  giren 
them  what  course  they  were  to  take; 
which  was  to  go  to  Calais,  and  to  each 
of  them  ten  lewidores  were  given  for  their 
charges ;  and  thev  were  aoquamted,  that  if  it 
happened  that  if  they  should  lie  there  so  bug 
for  want  of  a  wind  to  bring  tbem  over  hither 
that  their  money  was  spent,  prorision  sboold 
be  made  for  their  supply  there.  Th^  bad 
fintber  directions,  that  when  they  came  into 
England,  thev  should  apply  theipselves  to  air 
George  Barcley,  and  follow  his  orders,  with 
bstructions  how  to  find  him ;  being  told  that 
Sir  George  Bardey  would  be  walking  in 
Covent-garden  every  Monday,  and  every 
Thursday  night,  about  the  hours  of  six  or  seren 
o'clock,  and  that  they  should  know  him  by  a 
white  handkerchief  that  was  to  hang  ont  of  bis 
pocket 

Mr.  Harris  further  tells  yon.  That  tbey  did 
come  to  Calais  in  order  to  embark  for  England, 
and  there  they  happened  to  suy  a  considerable 
time,  even  so  long  that  their  money  would  not 
defray  their  expences  there,  and  they  found  ft 
true  as  it  was  promised  them ;  for  the  prtsideot 
of  Calais  paid  the  reckoning  for  them  at  the 
place  where  they  lodged ;  and  afterwards  they 
«ame  into  England,  and  landed  m  Kent,  and 
•ame  to  Bochoptfr,  and  from  thenot  to  London. 


About  the  ktter  end  of  January,  obi  stile  (for 
it  should  seem  it  waa  the  14tb  new  stile,  which 
is  the  4th  old  stile,  they  were  at  St.  Gerniains)^ 
he  tells  you  that  he  md  go,  the  first  MoDclav 
after  their  arrival,  into  C^ent- garden,  to  lovlL 
after  sir  Georae  Bardey,  but  then  missed  him. 
Bat  alWwtarJs  his  companion,  Mr.  Hare*  met 
with  one  Berkenbead,  and  complaining  thnt 
they  had  not  met  Mrixh  sir  George  Barcley  ao- 
cording  to  the  directions  they  had  abroad; 
whereupon,  by  the  means  of  Berkenhead,  they 
were  brought  to  the  speech  of  sir  Geoige  Bar- 
cley, who  gare  them  reception,  and  owned  thai 
he  Lad  authority  to  subsist  them :  but  said  he 
had  not  then  money,  but  shortly  should,  and 
when  he  had,  they  should  be  sure  to  receive 
their  subaistenoe.  He  tells  you,  that  after  this, 
sir  George  Barcley  gave  them  aubaisteace 
money,  paying  them  at  the  rate  of  five  sliiU 
lings  a  day  wImbu  they  had  no  horses,  and  when 
they  had«  six  shillings  a  day:  so  they  put 
themselves  altogether  under  his  command  and 
conduct  He  has  given  vou  an  account  what 
discourse  he.  liad  with  Mr.  Rookwood,  ffom 
whom  he  discovered  what  the  deaign  waa  in 
which  he  waste  be  engapd.  And  the  designate 
assassinate  the  king  was  first  intended  to  he  put  in 
execation  on  Satuniay  the  15th  of  February  ; 
at  which  ddv  Mr.  Harris  and  others  beings  at 
sir  George  Barclay's  lodgings,  sir  George  said, 
they  were  his  Janisades,  and  afterwards  ca- 
rened  them,  and  said  they  were  men  of  ho- 
nour, and  told  them  that  they  were  to  attack 
the  prince  of  Orangtf  and  his  guards  $  but  it 
seems  the  king  n^t  gomg  abroad  that  day,  they 
lost  that  opportunity. 

Truly,  then  Mr.  Harris  began  to  be  a  little 
troubled,  when  he  understood  the  mcamn|r  of 
bis  being  under  sur  George  Bander's  conduct. 
And  be  says  that  after  that  first  Saturday  the 
15th,  and  oefora  tbe  next  Saturday  the  S8d,  he 
met  with  Lowiok,ltookwood,  and  Bemarde,  and 
he  was  complainiiig  oi  his  being  engaged  in 
such  a  design  aa  tm  waa.  He  call«l  it  then 
the  murder  of  the  nnnce  of  Orange,  and  asid 
it  waa  a  baibarous  ttung,  and  be  did  not  like  it, 
nor  Rookwood  neither;  but  aa  for  Lowick, 
whether  be  disliked  i^  or  no,  I  know  net.  bat 
be  made  answer  to  him,  1  will  obey  ordets: 
saya  be,  sir  Geoige  Barcler  has  ordm  for  it, 
or  otherwise  be  wenMnot  oo  it. 

Then  yon  are  told  farther,  that  after  this,  on 
Saturday  tbe  Md,  Mr,  Harris  dined  with 
Lowick  at  a  cook'a  at  the  end  of  Red-lion- 
street,  and  being  there  together,  Harris  bang 
in  a  sweat,  and  was  awed  the  reason  by 
Lowick,  be  aaid  he  had  been  giting  of  ordei-a 
for  tbe  getting  some  men  towetber  that  were 
to  go  uikler  Ifookwood ;  and  Liowick  told  htoi 
be  might  very  well  do  it,  for  he  had  pay  0s.  a 
day ;  nnt  says  he,  1  am  to  subsist  two  men,  and 
have  nothing  at  iJI.  Mr.  Hania  wiahed  him 
to  go  to  sir  George  Barclay,  and  complain  oC 
it  to  him,  but  he  said  he  would  not:  but  it 
teems,  it  being  then  understood  by  them  that 
tbe  kuig  did  not  go  abroad  that  day,  Lowick 
said  ha  muitgo  and  discharge  the  two  nften» 
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wnAwmd$hmAit.  This  it  the  irain  aod  snb- 
fltuoe  of  Mr.  Hanris's  evidence  egeiiist  Mr. 
Lowiek.  . 

The  not  willlen.  it  Bertram,  and  be  tells 
yBDi  that  some  time  before  the  15th  of  Febroary, 
which  was,  as  I  told  yoa,  the  very  first  day 
tbit  they  did  desipi  to  aMassinate  the  king, 
Mr.  Loirick  ssnt  for  him,  and  told  him,  that  be 
vooMpiitbim  open  a  bosiiiess  tfiat  should  be 
far  hit  sdvaotage,  if  he  would  undertake  it 
widioot  asloBg  any  questions  :  this  was  some 
tuK  before,  but  the  certain  day  Bertram  does 
••I  ranemher ;  but  he  tells  you  farther  that  on 
Friday  the  14th  of  FdMuary ,  be  was  with  Lo* 
vkkathis  lodgutts,  and  be  said  unto  him, 
tkt  the  kingf  he  md  believe,  was  to  be  seised 
in  hii  eosch,  and  we  are  to  ride  out  suddenly  ; 
aad  then  he  gave  him  a  guinea  to  buy  him 
MeesBries,  and  withal  hid  him  mart  him  at 


the  niri  house  in  Hart  street  next  morning ; 
ud  Bertram  tells  you,  be  had  understood  what 
tfaii  dengn  was,  for  he  had  it  before  from  Char- 
Mck,  sod  did  forbear  to  go  the  next  morning, 
beeuK  he  did  diidike  it  After  this  Mr.  Lo- 
»ick  met  him  and  chid  him  for.disappoiDting 
of  him,  in  not  meeting  him  as  he  directed,  for, 
ajn  be,  it  would  have  been  the  same  thing  if 
the  kiw  had  been  in  the  field.  This  is  the 
aufl  aflid  substance  of  the  evidence  that  Ber- 
Irui  bai  given  against  him. 

Now  Bertram  being,  cross-exsmined  on  the 
kbalf  of  the  prisoner,  says,  be  hath  known 
him  a  mat  while,  and  (hat  he  is  a  man  of  a 
peaceable  and  fair  disposition,  very  charitable, 
and  that  he  has  given  him  money  before,  and 
particalariv  a  giuoea  to  his  wife  in  his  absence. 

lodeed  I  might  bsTe  mentioned  the  evidence 
of  Fisher  to  yon,  but  that  is  but  circumstantial, 
ud  does  not  come  home  to  the  ease;  but  being 
giTcn  it  nay  he  mentioned ;  and  thai  is,  about . 
tbe  8ib  of  Febmnrv,  Fisher  bad  some  discourse 
*ith  Lowick,  and  it  seems  there  was  notice 
Uken  of  the  intended  invasion,  and  Lowick 
iaid  be  woaki  serve  his  master  faithfully  ;  and 
tint  the  wimess  thought  was  meant  of  the  late 
kbf ;  and  he  said  at  another  time,  that  he 
**cdd  not  discourse  with  above  one  fd  a  time, 
iKcaiue  of  the  late  act  of  parliament  that  was 
^  a  passing,  relating  to  high  treason,  that 
Rquired  two  wttocsses.  Now,  I  say,  tiiis  is 
not  aoy  proof  against  the  prisoner,  but  it  is  a 
Ofcomatance  that  may  shew  his  inclination  to 
t^lateking. 

The  connsel  for  the  prisoner  have  insisted 
apootbe  insufficiency  of  the  evidence  that  has 
<^<c&nven  on  behalf  of  the  king,  and  have  said, 
^  the  hue  act  of  parliament  requires  two  wit- 
^tsMa,  which  is  true,  but  not  two  witnesses 
to  aay  one  overt  act ;  but  if  there  he  two 
^itMes,  one  to  one  aod  another  to  ano- 
ther Of  ert  act,  that  is  sufficient ;  hut  they  say 
taat  ii  it  not  so  m  this  case. 

In  the  first  plsce,  they  object  against  the  wK 
deocethat  ismven  by  Harris,  they  say  it  is  shorty 
t^moitbeteft  to  your  consideration;  whether 
^  evidence  that  is  given  by  Harris  conoem- 
U|r  )lr.  Lowick.  don  prove  to  your  satisfitc- 
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tieo,  that  be  consented  and  agreed  to  the  as- 
sassination of  the  king,  you  are  to  weigh  the 
evidence  ;  when  it  is  sworn  that  when  Harris, 
Rookwood,  and  the  prisoner  were  walking  iu 
Red  Lion  Fields,  and  talking  of  this  horrid  de- 
sign, aod  Harris  complained  that  it  was  a  bar- 
bmus  thiDg  to  murder  the  prince  of  Orange, 
as  they  called  him,  you  must  consider  what 
answer  Lowick  did  make  about  obeying  of 
orders  ;  then  his  submsting  of  men  at  his  owik 
charge  without  pay,  and  coraplaioing  of  his 
having  no  pay,  and  his  discharging  them  the 
last  day  that  the  assassination  was  intended^ 
that  [  must  leave  to  you,  whether  or  no  this 
is  not  an  evidence,  if  you  believe  the  witness, 
to  satisfy  yon  that  he  was  engaged  in  this  de* 
sign.     * 

Then,  gentlemen,  he  has  also  been  dearcd  ^ 
to  give  an  answer  to  this  question,  and  to  tell 
upon  what  design  be  was  ta  employ  Bertram 
that  should  be  for  his  advantage ;  but  he  was 
to  ask  no  questions;  and  afterwards  whether 
he  did  tell  hhn  the  king  was  to  be  seized  in  his 
coach,  and  they  were  to  ride  out  auddenl  v,  and 
bid  him  meet  bun  the  next  morning,  and  when 
he  did  not  meet  him,  he  said,  It  would  have 
been  the  same  thing  if  the  king  had  been  in 
the  field.  If  this  &  an  evidence  of  Mr.  Lo* 
wick's  engsffin|^  in,  and  agreeing:  and  consent- 
ing to  the  design,  then  here  will  be  anotlier 
witness  sgainst  the  prisoner  besides  Harris. 

Gentlemen,  you  are  to  judge  of  this  matter 
and  of  the  evidence.  It  is  true,  we  are  not  to 
put  in  the  case  of  a  man's  life,  any  forced  and 
violent  constructions  upon  auy  words  or  dis-> 
courses ;  but  if  the  evidence  be  plain  snd  clear,  • 
though  he  did  not  say  in .  express  words,  that 
he  did  design  to  assassinate  or  kill  the  king  ; 
yet,  if  upon  the  whole  discourse  that  past  be* 
tweeo  them  it  apf*ears  plainly,  clearly,  and  sa- 
tisfactorily to  you  that  he  did  consent  and 
agree  to  this  design,  or  was  engaged  in  it, 
here  is  another  witness,  I  say,,  to  prove  him 
guilty,  besides  Harris ;  you  are  to  consider 
the  whole  evidence,,  the  subject  matter  of  dis- 
course, and  if  yon  are  satisfied,  I  say,  that  he 
was  engaged  in  such  a  design  by  the  proof  of 
Bertram,  as  welL  as  of  Harris,- then  there  are 
two  witnesses,  which  is  as  much  as  the  law  re* 
quires. 

But,  indeed,  the  connsel  have  called  several  * 
witnesses  to  prove  that  the  prisoner  has  lived 
very  peaceably  and  quietly  ;  one  woman  says, 
she  has  known  him  twelve  years,  and  that  he 
lodged  at  her  house,  an^  that  he  was  a  man  of 
great  temper  and  candour,  and  not  disorderly, 
but  had  a  general  good  esteem  and  character  : 
And  then  there  is  another,  Mrs.  Moseley,  that  » 
proves  the  like,  and  says,  she  has  known  him 
these  twenty  years,  and  she  says  no  man  has  a 
better  character :  And  Mr.  Bertram  bath  said, 
that  he  was  not  of  a  rash  or  bloody  Umper. 

Now,  gentlemen,  I  must  leave  it  to  yoti^ 
upon  the  evidence  that  you  have  heard,  there 
are  these  witnesses  that  have  been  produced, 
andtbere  are  these  drcumstanees  that  appear 
in  the  case;  if  you  are  satisfied  upon  this  evi* 
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dcii66  fhfttblEilRicu  ||W€ii.  Ant  the  pMrtMMfr  vSt, 
liowick  did  cmMefht  to,  ttad  eaf^ft  hhineir  ill 
(bat  design  of  luttitoiiiatm  tiM  king,  then  von 
ttw to  find  bim  guilty  s  wyoo  kre  nMMimd, 
Tou  are  to  find  bim  net  ^hj ;  yoti  bvre 

of  it. 
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.  Then  an  officer  waa  swom  to  keep  ^e  Jury* 
who  withdrew^  and  ataid  out  about  half  an  hour, 
and  then  reiaroed. 

CI.  ofAr.  Oeotltfmett  of  the  jmy,  attwer 
to  your  natnes.    George  Ford. 

m.  Ford.    Bere.    (And  ao  of  the  Vest) 

CL  cfAr.  Are  you  k\\  agreed  of  yoiir  ter- 
^Ket?--jMry.    Yea. 

CL  ofAr,    Who  ahall  aay  fchr  yoo  T 

Jury,    FV>reHlan. 

€/.  of  At.  Robert  LcHrick,  bold  np  thy  hand, 
^which  fie  did).  Look  upon  the  priaoner ;  faow 
•av  you,  la  W  gu%  of  the  Mgh^treaaon 
%hefieorhe  Mtnds  indkted,  or  notgSflty  f 

Ftitemtn:   Guilty,  my  ford. 

C/.  ^Ar.  What  gooda  or  diUHela,  lalida  or 
fepcmenta  had  he  '«t  the  time  of  Hie  treaaon 
committed,  or  at  mny  thne  ainoe  ? 

Foreman,  None  to  oar  knowledge^  we  do 
not  find  any. 

CL  of  At,  Then  heatken  to  your  verfict, 
•a  the  court  hath  reinmled  it.  T  on  say  Oiat 
lUbert  Lowick  is  guilty  of  the  high-treason 
thereof  he  atanda  indicted,  but  that  he  had  no 
gooda,  chattela,  ianda  or  tenemitots  at  tbe  time 
Kfthebigfa-treaaon  committed,  or  at  any  time 
,  afaiCe  to  your  knowledge,  and  ao  yon  aay  all  P 

Jury,    Yes. 

X.  C.  7.    Discharge  the  jury.  * 

C/.  ofAr,  Gentlemen  ofthe  jdry,  the  cenrt 
diacliafgea  yon,  and  thanks  yon  ihr  yonr  aer- 
fice, 

X.  C.  /.  Mr.  Attomeiy,  will  ^on  have  the 
priaonen  set  to  fbebar? 

At%,  Gen,   Yes,  if  your  lordship  pleaae. 

Then  the  keeper  of  Ncwgato  brought  Rook* 
wood  and  Cranbume^  aad  all  three  were  aet  to 
ifaabar. 

Aft,  Oen.  If  yonr  lordship  pleaae  to  givn 
jadgment  against  the  priaonen  that  are  con- 
ficted. 

X.  C.  X  Aide  them  what  they  hare  toaay 
far  tliemaelTes  in  arrest  of  jtfAnnent. 

CL  qf  Ar.  Robert  Lowick,  hold  np  thy 
liand ;  ytm  stand  convicted  of  high -treason,  in 
inspiring  tbe  death  of  the  king  by  aaaaaaipa- 
tion,  what  can  you  tej  for  youraelf  why  the 
^oMrt  ahotlM  not  give  judgment  i^nst  yon, 
to  die  according  to  law  f 

Then  the  Keeper  bid  ham  kneel. 

X.  C.  X  No,  no,  he  need  not  knee! ;  if  yon 
have  any  thing  to  aay,  Bf  r.  Lowidc,  we  wiH 
hear  you. 

Lomiek,  I  throw  myself  npon  the  khig^i 
mercy. 

CLofAr.  Ambrose  Rodkwood,  hold  nptby 
baad,  (which  he  did).    Ynnfltaod  onmcted 


Or  nie  akma  Btgh-lfeaaon,  Tcft  tsmiipirti^  flia 
dmh  of  the  aing  by  aaaaashtadoli,  tHiait  can 
you  say  lor  yourself  why  the  court  ehocMimt 
givv  yon  juogHient  to  die  aectMtNng^o  law  ? 

lMokw90d,  k\\  that  can  be  said  baa  been 
aaid  ali«a<ty,  and  so  i  lAiall  aay  no  more. 

CI.  df  ilr.  Ohartea  Granburtie,  hold  wp  ^ 
hand.  Thon  atatidest  eonvicteil  ^hMi*tnAuMni» 
in  conapiriiig  the  'death  of  the  kmg  ny  asaaaaa* 
natieti,  what  canst  then  aav  f9t  myaelf,  whr 
the  oonrt  should  net  gitn  taee  jadgment  to  te 
accoHfingtolawP 

C^omhumt,  I  htvto  nnfttiing  to  say  but  wfatf 
I  hate  aaid  already.  ^ 

CLofAr.  11ien,«py«r,mn1i«1 

Crj^,  O  yea,  all  manner  tJ  ^^^^ 
commanded  to  kec^  anenoe  white  Jtmgment  is 
in  giviiig,  Q|)on  pain  of  impnsonmetit< 

X*  C.  X  Yon,  the  prisoners  at  the  bar,  Ko* 
boit  Lowick,  Ambreite  Rook  wood,  and  Shanes 
Cranbmtm,  yon  hate  \f&ea  indicted,  and  nnon 
fhH  and  clear  etidenoe  bate  been  contfioiea  ov 
h{gfa*treaaon^  a  treastm  that  was  adtaneed  to 
the  highest  degree  both  ofmaUce  and  miadiicf 
agalnat  the  king  and  kingdom ;  ton  designed 
to  asaaasinatette  idng  inth  kn  intetit  to  aab- 
teft  the  atate,  and  by  the  itttrodndngj^a  lb- 
reign  power  to  dtsstroy  thn  ancient  ilbiinjf  and 
oonatitntion  of  Snnland. 

Our  French  and  Popisli  onvmies,  t^  WiMHt 
yon  were  emptoyod  in  thia  bloody  eineipriaey 
did  very  well  know,  that  the  wismtti  ttid  eon- 
rage  or  hti  preaebt  mnjesty  lian  rttooed  Ibit 
kin^m  from  ^at  siat^ry  aoA  tippramSon 
which  they  often  threatened  to  brii^  upon  na  \ 
they  Vnew  thmt  tmder  his  gbtnrameift  we  hatn 
been  protected  tn  ^e  iMiJbyincnt jif t^or  i^Kgtofi^ 
laws  and  liberty  for  aeveral  yearn,  aiid  that  kia 
maiesty  ia  the  head  of  the  PhottMant  ioleie&ty 
and  the  protector  and  presrtter  of  the  ifbetty 
o^Bnrope;  and  that  npon  Ihe  ^[aeaertation  of 
hta  fife,  and  the  iafbty  of  hia  peiaou,  tbe  good 
and  faapuineaa  of  mmtitodes  of  people  do  de* 
pend,  wnich  the  French  king's  pride  and  am- 
bition has  been  ready  to  take  hoM  of  any  op* 
portmiity  to  en^te  tmd  oppress. 

1  our  neing  eQgaged  in  anch  a  hoirM  deamti 
agamftaopKdottaaRfe,  andtobiethe  lAam 
inatrumenta  to  gite  that  dismal  atroke,  which 
Would  hate  bronght  misery  and  deMdatioQ  upon 
so  many  men,  renders  yoo  wonhy  to  andcmi 
a  greater  and  more  aet  ere  punishment  than  oy 
the  hw  of  England  can  be  inflicted ;  heft  that 
there  is  no  greater  provided  for  anch  orimiaala, 
ia  to  be  immited  to  the  ancient  honeaty  and  in- 
tej^ty  of  En^liahmcn,  who,  when  they  framed 
thia  conatittttion  of  goternmeiity  never  ima* 
gined  England  dtonldprodoceauch  degeoeiate 
wretchea,  as  woidd  endeavour  by  {m>ls  and 
contrivances  tobebay  their  country  to  albreiga 
yoke,  and  anbfect  themselves  and  their  fellow- 
subjects  to  the  slaviah  dominion  of  rtrangnra. 

Your. crime  being  ao  great,  it  ta  now  high 
time  fbr  yon  aerioualy  to  reflect  upon  it ;  and 
though  you  deserve  to  auflfer  the  greattst  of 
punishments,  yet  I  have  that  oompaaa<^  fbr 
yonr  pers<ma,  that  I  widh  heartily  y^u  wooM 


m]  ^  Bifi  THmim. 

mA$  mi  «r  thU^pprtniiiy  wUcb  ii  nov  pot 
«to|««rhii4%«*Jfl9ciit  AndsioceyMM^ 
•fad^  by  tbe  law  oDworUiy  to  lif f  bm,  thai 
jMwiJpMfcepwpanliwtaafpor  at  mother 
kiboukL  wlioe  you  v^wi  h»i«  aootber  tnal» 
laty  wimvt  a»  ktactgr  a»d  dooere  reMolaaca, 
netift  amore  ferert  ieiit«Niee«  I  oope  tbis 
vtMaiijv  and  tba  J^dgtpent  tbat  ia  to  fall  upoq. 
]fOB,wi||)iia«iao|MiiUie«toyoiitata|(e  Mi- 
ter tdvioe  in  the  laal  pact  of  yonT  time  which 
iilcAyoe»  lhe»  yoa  ha?a  done  in  the  whole 
count  of  year  fivet,  aedthal  yoU  will  he  wiier 
thaa  la  faUoir  the  disectiee  of  tboie  gnidea 
vtkQfe  priaoiplea  aod  doctrioei  ha? e  eo  far  p^-* 
v«tedaiMl€«rripi0dyQii|  as  to  eii|«ge  yoe  iu 
Mcka  Woody  dea^  I  ihaU  leav^  yon  to 
oeke  that  preparatioo  for  aootber  world,  which 
a  proper  MfineQio  your  fooditioD,  and  pro- 
■MBealbajuili^iiieDtQf  the  court,  which  the 
hehMh  ■apomitd  and  the  coqrt  doea  award: 
*  Thu  $Ji  of  you  he  conieyed  front  hence  to 
'ihfpMMi  from  witcDce  you  came,  and  from 
'tMoeeveiy  eoe  ofyoi^ii  to  be  drawn  upon 
Ukiidlelo  the  place  offycqtioo,  where  you 

*  III  to  be  henged  I'^y  jroor  n^<^  ud  to  be  cut 
*4mrB  while  yoa  are  all? e»  yogr  pvivy-awm* 

*  btnarato  be  eni  oil^  and  your  bowds  are  to 
'  bt  ett  oot  of  your  boifiei,  and  bomt  in  yonr 
*^'mri  yonr  beads  are  to  be  eat  oll(  and  year 
*Miestobe  diridcd  into fimr  partSi  and  90ar 
'boiiiaDd  qnarten  are  to  be  diapoeed  where 
' Uimiinty  ihali  ajmint.  Andl piv  God 
'  ti  hife  mercy  on  all  year  eouls.* 

Cr«abiiiee.  i  humbly  d^nre  the  liberty  of 
ny  wifeand  releliona  to  enmt  to  me,  and  loch 
^'mm  u  I  shall  desire  may  hav^free  recourse 
tone. 

LCX  Yoaabell  hare  that  liberty  that  is 
tBowed  to  aR  persons  in  y oor  condition. 

Roolanod,  1  must  be|^  the  same  fhroor  to 
kiveiQBiefbw  friends  and  nlatioos  come  to 
M  m  without  a  keeper. 

L  C  /  You  ahalr  hare  a  warrant  for  yonr 
ftMitoeotDe  to  you. 

BMhccod.  I  be£^  vonr  lordship  tbat  you 
vosM  please  to  speofy  it  in  the  warrant,  be- 
vew  they  would  not  grant  it  hitherto  without 
a  keeper  being  by. 

L  C.  /,  You  nlean,  yon  would  bare  your 
hmbcr  permitted  to  come  to  you. 

Bfifmoaod,  Yes^  and  some  lew  relations, 
.  LC.J.  Whet  ia  usnany  done  in  soch  cases, 
kitbedone. 

iMiciL  My  lord,  1  desire  the  eame  thing, 
Moij  lister  may  come  to  me,  and  that  the 
Wetine  I  have,  I  may  be  in  private  with  my 
wmdi, 

.'^.  Gea.  If  yoor  lordship  please,  they  may 
pfe  the  nimet  of  those  they  would  have  ail- 
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*ttid  to  them,  and  then  the  keeper  will  attend 
josr  Mihip  for  your  direction. 

I*  C.  X  That  the  keeper  roost  take  oars  of, 
">t  tbey  sUow  such  a  liberty  as  may  endanger 
jL^yy?  ^f'  ^^  heiag  alone  may  prove  a 
^wcTses  Udi^. 

4tf.  Goi.  It  u  ressoKiable  Ibey  should  t«ll 
^^  4«7Kf»  bcfi»ii  tb^y  bf  fdmitted. 


^    JUG*  X  Yo«a]low  them,  I iugpoie,  to  hev^ 
Mtvate  ditCQttrae  in  the  same  room,  if  a  keepec 

Creainnta.  No,  my  lord^  we  never  had. 

4it-  Gen*  Such  as  your  lordship  thinUa 
proper  to  be  adoiittcd  tQ  tliem  may  have  dis- 
course with  them  in  piivatet  if  the  keeper  be 
in  the  room  I  but  no  others  but  sucfa  as  your 
hinlshipe  shall  allow  j  for  we  koow  what  boa 
been  the  idBsct  of  i^  liberty  of  access  to  some 
prisoners. 

Xx  C.  /.  Let  ns  have  %  note  of  those  names 
that  you  would  have  qomc  to  you,  and  we  will 
give  directions  tjiat  shall  be  proper  in  it. 

C^  ofAr»  Sheriff  of  Middlesex,  you  must 
take  them  into  your  custody  till  execution  iit 


Then  the  Keeper  took  away  the  Prisoners. 


Oh  Wednsedey,  April  S9,  Aasbrose  Rook* 
irood,  Robert  Lowiek,  and  Cherics  CnmbnriM*, 
were  drawn  to  Tyborn,  where  tbe  tw^  lermes 
ddivered  tbeMleoring  Papers  to  the  sheriA. 

Majoe.  Lowien'a  Pane. 

In  tbe  name  of  the  Holy  Trinity,  Father, 
Son,  and  Holy  Gh<wt,  Amen.  In  th^  firsi 
nJaca,  I  die  in  the  religion  I  wss  baptized,  via. 
Roman  Catholic,  and  numbly  beg  tne  prajrera 
of  all  good  people  for  a  happy  resurrection, 
and  of  all  Catholicis  for  the  goodof  my  soul. 

As  ior  being  engsged  in  this  for  which  I 
die,  it  was  never  so  positive  that  1  had  a  horee  , 
from  the  beginnmg  to  tbe  very  Isst,  nor  never, 
see  any  altoi^ed  me,  or  the  two  men  I  was  to 
provide,  as  was  sworn  sgainst  me  at  my  trisl ; 
nor  bed  I  any  on  Ihil  accoom;  nor  was  I  at 
any  of  their  meetings  when  they  settled  any 
such  thing.  And  as  for  any  order  or  com« 
mission  from  krog  James,  I  never  see  any 
since  I  came  last  into  JBngland,  which  is  no%r 
about  five  years ;  and  I  am  confident  none  that 
knows  king  James  will  believe  hewould  giro 
any  such  order. 

I&deed,  1  must  confess,  I  believe  king  Jamea 
was  a-comiag  to  assert  his  own  right ;  and  I 
should,  if  on  shore,  have  done  any  thing  in 
my  power  to  have  assisted  him ;  and,  in  order 
to  that,  1  should  hsve  been  very  glad  to  havf 
b«d  a  horse,  but  never  bad  any  ^ 

And  as  for  befog  concerned  in  any  bloody 
afl&ur,  I  never  was  in  my  life,  but  have  done 
myeodeavoar  to  prevent,  es  much  es  I  could, 
en  aM  oecesions ;  and  If  the  killing  the  mom 
miesrsble  ersnture  m  thn  werM,  or  greateal 
enemy,  wenld  now  save  my  life,  restore  the 
kmg,  and  meke  me  ene  of  the  givetest  men  iii 
Aeglead,  I  tot  weoM  oheeee  to  di%  becanse 
aginnet  the  Law  of  Gee. 

If  any  who  ase  nowsntercrs  on  ibis  acoonnt^ 
think  1  haTo  been  too  forward,  and  a  promoter 
to  this  design,  I  do  now  declare  it  was  never 
my  indinauoo  to  do  any  rash  thing.  Row- 
ever,  1  beg  their  pardona,  and  of  aOthe  woikl 
I  b%v9  ^Swdedi  ^tber  ia  thought,  ward,  or 


311] 


8  WILLIAM  m. 


/Trial  of  Peter  C&ok^ 


[3l» 


liny  aotioii  whatooerer,  and  do  freely  forgiTe, 
my  enemies*  and  hope,  ibtt)agh  the  mercy  of 
m  V  Saviour  Jesns  Christ,  to  have  remission  of 
all  my  sins.  Good  God  preserve  the  king, 
^ueen,  prince,  and  princess,  and^ll  that  royal 
blood  of  Stuarts;  lyid  may  England  never 
want  one  of  that  direct  line  to  govern  them, 
And. make  them  once  more  happy !  I  have  had 
the  honour  to  serve  my  royal  master  in  several 
commissions,  and  the  last  as  major,  and  strove 
ever  to  serve  him  to  the  best  of  my  power, 
tod  ever  to  be  just  to  those  whom  1  bad  the 
honour  t«i  command.  Lord  Jesus,  into  thy 
hands  I  recommend  my  spirit !  O  Jesus,  re- 
ceive my  soul !  Kobebt  Lowick. 

Brigadier  Rookwood'b  Paper. 

Having  committed  the  justice  of  iny  cause, 
and  recommended  my  soul  to  God,' on  whora 
mercies,  through  the  meriu  of  Jesus  Christ,  I 
whfdiy  cast  myself,  I  bad  once  resolved  to  die 
in  silence  ;  but  second  thoughts  of  my  dutjr  to 
others,  chiefly  to  my  true  and  liege  sovereign 
kinff  James,  moved  me  to  leave  this  behind  me. 

I  do  therefore,  with  all  truth  and  sincerity, 
declare  and  avow,  that  I  never  knew,  saw,  -or 
heard  of  any  order  or  commission  from  king 
James  for  the  assassmatinff  the  prince  of 
Orange,  and  attacking  his  Guards;  but  lam 


certainly  informed  that  he,  the  best  of  kmgs, 
had  6flen  rejected  proposals  of  that  nature  wmn 
made  unto  him. 

Nor  do  I  think  he  knew  the  least  of  the  par- 
ticular design  of  the  attacldnff  the  Guards  at 
his  landing,  so  much  talked  or,  in  which  I  was 
engaffed  as  a  soldier,  by  my  immediate  com- 
mander, much  affaiost  m v  judgment ;  but  his 
soldier  I  was,  and  as  such  I  was  to  obey  and 
act  according  to  command. 

These  twelve  years  I  have  served  my  true 
king  and  master,  king  James,  and  freely  now 
lay  down  my  life  in  his  canse.  I  ever  abtiorred 
treachery,  even  to  an  enemy  ;  if  it  be  a  guilt 
to  have  complied  with  what  I  thought,  and 
still  think,  to  have  been  my  duty,  I  am  guilty. 
No  other  guilt  do  I  own. 

As  I  bee  all  to  forgive  me,  so  I  forgive  all 
from  my  heart,  even  the  prince  of  Orange, 
who,  as  a  soldier,  ought  to  have  considered  my 
case  before  be  sig^ned  the  warrant  for  my  death. 
I  pray  God  may  open  his  eyes,  and  render  him 
sensible  of  the  much  bk)od,  from  all  parts, 
crying  out  a^nst  him,  so  to  prevent  an 
heavier  execution  hanging  over  his  head,  than 
what  he  inflicts  on  me. 

Ambrose  RooKwoon. 

After  which  they  were  executed  as  traiton, 
according  to  their  sentence.  % 


389,  The  Trial  of  PeterCook,  at  the  Old-Bailey,  for  High  Treason : 
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Saturday,  May  9,  1696. 

JL  HIS  day  being  af)pointed  for  the  trial  of  Mr. 
Peter  Cook,  upon  an  indictment  of  high-treason 
found  affainst  him  by  the  grand  jury  for  the 
city  of  London,  upon  the  commission  of  gaol- 
delivery  of  Newgate,  bolden  for  the  said  city, 
Upon  which  indictment  be  had  been  arraigned, 
and  upon  pleading  not  guilty,  issue  bad  been 
joined;  and  the  court  having  been  adjourned 
unto  this  day  for  the  trial  by  public  proclama- 
tion in  usual  manner,  the  court  was  re$umed, 
and  the  names  of  the  men  returned  to  serve  on 
the  jury  having  been  called  over,  according  to 
the  pannel,  and  the  defaulters  recorded ;  the 
^urt  proceeded  as  follows  *. 

CL  ofArr.  Set  Peter  Cook  the  prisoner  to 
the  bar.  [Which  was  done.]  You  prisoner  at 
the  bar,  tliqse  men  that  you  shall  hear  called, 
and  personally  appear,  are  to  pass  between  our 
sovereign  lord  the  king  and  you,  upon*  trial  of 
vour  life  «,nd  death ;  if  therefore  you  will  chal- 
lenge them,  or  any  of  them,  your  time  is  to 
speak  to  them  as  they  come  to  the  book  to  be 
sworn,  and  before  they  be  sworn. 

Cook,  Sir,  I  desire  you  would  not  name  them 
too  fast,  for  my'  eyes  are  very  bad. 
.    CL  ofArr.  Jfohn  Ewer. 

Cook.  Who  must  I  apply  myself  to,  Su:  ?    1 


desire  to  know  whether  he  is  a  fteeiiolder  in 
London? 

CL  ofArr,  I  know  nothing  to  the  contrary. 
Sir,  he  is  returned  as  such  by  the  sheriff;  you 
had  best  a^  him  himself,  he  can  best  tell. 

Cook,  Are  you  a  freeholder  in  LondoOi  Sirf 

Ewer,  Yes,  sir,  f  am  a  freeholder. 

Cook,  Sir,  I  challenge  you. 

CL  ofArr,  Henry  Slierbrook. 

Cook,    Sir,  are  you  a  freeholder  in  London? 

Sher^ook,  Yes,  Sir,  J  am. 

Cook,  I  challenge  you.— No,  Sir,  I  beg*  your 
pardon,  I  do  not  challenge  you.  ' 

CL  ofArr,  Then  hold  Mr.  Sherbrook  tbe 
book:  [Which  was  done.]  Look  upon  the 
prisoner :  you  shall  well  and  truly  try,  and 
true  deliverance  make  between  our  sovereign 
lord  the  king  and  the  prisoner  at  the  bar,  whom 
you  shall  have  in  change  according  to  yoor  evi- 
dence.   So  help  you  God. 

CL  (fArr.  Joseph  Bilters. 

Cook.  Are  you  a  freeholder,  ar,  in  London? 

Mien.  Yes,  I  am.  [Challenged.] 

CL  of  Arr.  John  Brand. 

Cook,  Fny,  sir,  don't  ^o  too  fast  f  Are  you 
a  freeholder  m  London,  Sir? 

Brand.  I  am  no  freeholder  in  Loadoo. 

L.  C.  J.  7Ve6y.  What  siy  yoa,  Jfr.  At- 
tordey  ? 

Att.  Gm  (Sir  Thomas  Trevor.)  Mj  brd,  I 
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vmU  Ml  bav«  toy  body  tbttk  nola  free- 
kyer  mre.    80  he  was  set  by. 

a^Arr.  WilUamHall. 

Huu,  MytoH,  I  am  no  fi«ebolder  in  Londoo. 

L  C.  J.  Trthy.  Wby,  what  Oitaleba?e  you  f 

EmU  Wbat  1  have,  is  in  leases. 

L.  C.J.  IMy.  Wbat,  leases  ibr  yean,  or 
haMf  tor  Iff  es  ? — EulL   Leases  for  years,  Sir. 

LC.J.   Then  he  cannot  serre  upon  the 

Cl  flrr.  Edward  Leeds. 

CM.  Hold,  sir,  let  me  see;  are  yoa  a 
ficebolder  ia  Loodoo,  Sir  ? 

Ludt.  Yes,  Sir.    [ChaUenged.] 

CL  fArr.  Thomas  Clark. 

CO0L  Hold,  Sir,  I  pray  let  me  look  upon 
ny  paper.    I  chalKenee  bim. 

ASttuder-bv.  He  does  not  appear. 

C/.  ifArr,  Nathan  Green. 

Caoit.  Where  is  he,  Sir  t  Are  you  a  free- 


Green,  Yes,  I  am,  Sir.    [Chattenged.] 

CLofArr,  Thomas  Bmcs. 

Cook,  Are  yoa  a  freeholder,  Sir  P 

Ernes,  Yes,  I  am. 

CcoL  Were  von  one  ci  sir  John  Freind's 
jorr  r— £»ei.  Vcs,  1  was. 

C»k,  Then  I  dudlengte  you  for  cause,  and 
I  gire  joo  my  reason. 

Seg.  DarnaU.  I  pray,  let  us  bear  your  rea- 
*oi ;  Eire  your  reason  fi>r  vour  challenge. 

Co3l  It  is  lor  being  or  nr  John  Fremd's 

iiQ,DamaU.  Then  you  challeoge  bim  for 


Cook.  Yesythathewasof  sir  John  Freind's 

L.C.  J.  Trefy.  Wdl,  brother  Oamall,  how 
iithit  a  cause  of  challenge  f  You  are  the  |iri- 
Mer*s  counsel,  let  us  hear  what  you  say  to  it  P 

Saj-BanMl/.  My  lord,  wbat  we  have  to  say 
toil,  IS  this;  here  are  some  persons  returned 
vpoo  this  pannel,  that  were  formerly  jurors  in 
aoaie that  was  tryed  for  the  same  species  of 
tnuM  that  tbis  g^leman,  tbe  prisoner,  is 
(ittiged  with  in  this  indictment ;  and  I  think 
tfcewjtpeiscs  at  that  trial  did  mention  in  their 
cvidcnoe  m V  ctient,  as  being  present  at  those 
rcrv  cenralts,  about  which  tliey  gare  their 
meoee ;  these  ccntlemen  gare  credit  to  those 
vitaoNs,  and  found  the  rerdict  against  the 
FUNo  tben  accused.  We  bnmUy  sutMnit  it  to 
7*w  lonbbip  and  tbe  court,  whether  we  may 
M  fcr  this  cause  challenge  this  person  as  not 
^iWjiul.  it  being  for  the  same  cause  and  con- 
Mhthattne  other  was  tried  for^ 

Att,  Gem,  Sure  BIr.  Serjeant  is  not  in  earnest 
AduflMeetSon. 

S«).  AmalL   My  client  thinks  it  a  rery 

eobjeGtioo,  that  he  is  not  indifferent,  and  I 
be  should  be  satisfied  in  it. 
AtL  Ges.  If  ha  thinks  so,  be  may  excei»t 
*S*>>ttt  bim ;  but  if  be  insist  upon  itas  a  cause 
«f  cbalteoge,  we  desire  you  would  put  the 
€*i^  and  my  kirds  the  judges  determbe  it 
8c^.  Heriw^  I  hare  told  you  wbat  tbe 


L.  C.  J.  3Ve6y.   But  you  bear  tbe  kind's 

UBsd  insist  upon  it,  to  bare  you  make  it  out 
m  point  of  law. 

Seij.  Damaii.  My  lord,  I  hare  stated  tha 
cne  as  my  dient  desired,  and  we  subknit  it  to 
you. 

L.  C.  J.  JMv.  Well,  there  is  nothing  in  it* 

Serj.  IhumalL  Then  my  client,  if  he  will 
not  bare  htm  serre,  must  challenge  him  pe» 
remptorfly ;  which  he  did. 

CL  ofArr.  Francis  Byer. 

Cook.  Sir,areyouafreetfdlderP 

Byer.  Yes,  I  am.    [Challenged.] 

Cl  ofArr.  James  Denew. 

DewBw.  I  am  no  freeholder. 

Cl,  ^Arr.  Henry  Hunter. 

Cook.  Hold,  hold,  my  lord,  I  chaneoge  htm 
as  beingone  of  sir  John  Freind*s  Jury. 

Mr.lBaker.  Nay,  that  was  not  ^h>wed  in 
Mr.  £mes*s  case;  but  you  challenged  him 
peremptorily,  and  so  you  must  now,  if  ybu 
hare  a  mino  to  it 

Cook.  I  challenge  bim. 

Cl.  ofArr.  John  Hail. 

Cook.  Are  yon  a  freeholder  in  London,  Sbf 

Hall.  Yes,  I  am.  Sir.    [Challenged.] 

CLfArr.  John  CuUnm. 

CoJc,  Sir,  are  you  a  freeholder  in  London  f 

CuUum.  Yes,  Sir.    [Challenged.] 

Cl.  ofArr.  John  Co». 

Cor.  Mylord,  I  amnofireehoUerinliOB- 
don. 

CLofArr.  John  Hedges. 

CooH.  Hold,  1  pray,  Sir,  let  me  look  upon 
my  paper,  Sir :  are  yon  a  fiwehohler  in^Lon- 
donf 

Hedge*.  Yes,  Sir,  I  am.    [Chalkntfed.] 

CL  of  Arr.  Thomas  Jamsa. 

iamt$.  My  lord,  my  name  is  not  Thomas. 

Sher.  BnMngkoM.  He  is  returned,  itseems^ 
by  a  wrong  name ;  we  did  not  know  it  * 

Seq.  DamoU.  llien  von  cannot  swear  him. 

CL  of  Arr.  Thomas  Fbole. 

Cook.  Are  you  a freehoklerm  London,  Sirf 

Poo/^.  Yes,  Sw.     • 

Cook.  1  challenge  him,  as  being  of  sir  John 
Fretnd'sjury. 

Att.  Gen.  That  has  been  orer*niled  already* 

Cook.  1  challenge  him. 

CL  of  Arr.  Peter  Parker. 
*  Co(M.  Are  you  a  freeholder  in  London  ? 

Porker.  Yes, Sir,  lam. 

Cook.  I  chalkenge  you.  Sir,  as  being  one  of 
sir.  John  Freind's  jury. 

Mr.  Baker.   Nay,  you  cannot  offer  it  again* 

Cook.  I  challenge  him. 

CL  of  Arr.  George  Grore. 

Cook,  Whereis  he f  Are  you  a  freeholder  in 
London,  SirP 

Gnroe.  Yes,  Sir.    [Chaltenged.] 

CL  of  Arr.  Nathaniel  Wyeradell. 

Cook.  Are  you  a  freeholder  in  London  ? 

Wyendell.  Yes,  Sir,  I  am.    [Challeoged.] 

•  See  the  serenth  Resolntkm  in  the  Cave  of 
tbe  Regkndes,  Vol.  5,  p.  085,  and  the  Casa 
of  Charles  Craabume,  p.  S91  of  thia  Volume. 
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CooH   Hold,  pray,  are  you*  a  fitefcolder, 
mrf^Bkwit  Yn'laiD.  VCballcam!.] 

C/.^iirr.  J^hnWoUe.    [GbaUenfed.] 
,  CL  qfArr.  ;lo«epl&  Woifo.     (He  did  not 
appear,  aod  wai  said  to  be  bo  freeholder.]  , 

CL  ^  Art.  Williaa  finilh. 
.  Qook.  Are  you  a  freelioUfer»  Sir  f 

^i(A,  Yea,  I  am.    rCballenged;] 

CL  of  Art,  Edward  Fenwick. 

Cook.  Are  too  a  freekoUer,  Sri 

DsRvtcA.  Yea,  Sir,  I  am* 

Cooib.  1  do  not  obalfeage  bim. 

CL  if  Art.  Theo  awear  Mr.  Fenwiek. 

[Which  waa  dooe.] 

CL  ^Arr.  BeigaauB  Hooper. 

Gooil  SlMT.  Sir,  pray  atay  a  litt^  where  is 
lie  ^'^L^Arr.  There  he  ia.  Sir. 

Cook.  Whicii  ia  the  fleDUeoiaD  P  Are  yea  a 
Ij^eehoUer  id  London,  Sur  ?-*- AN^ier.  Yat,  Sir. 

Cook,  I  challeiiffe  yoa.     . 

Booper.  I  tbanKjoiifSir. 

CL  ofArr.  Nalhaniel  LoDff. 

Cook.  Are  yon  a  freeholder,  Sir  f 

Lmf.  Yc%Sir. 

CooE.  I  chaUenge  hin  aa  being  ana  of  air 
Joha  Freind's  jury. 

CL  if  Art,  The  oourl  haa  ad^adgad  diaft  no 
cauaeofcballeoge;  therefore  lU^e  ao  notice 
,  of  it,  but  tfi  to  a  peremptofT  cballenar. 

CL  fAwr,  Ib^acd  Cbiawell. 

CWf  .  Are  yoa  a  freeholder  in  London.  Sir  ? 

ChkmelL  Yes,  Sir.   fChataiffad.] 

a  ^^rr.  John  CbiQ. 

Coof^  HoUi,  pray,  a  moment ;  I  have  net 
erofsed  these  last  in  my  paper,  but  I  chaUenaa 
thb  bmh  aa  being  ana  or  «r  John  Fienid^a 

Mr.  Baker.  Yoa  hate  had  thai  anawetad 
over  and  oeer  again,  as  no  oljectiaa  %  ilia  iMi- 
Ining  but  a  peremptoiy  ehalleaga* 
.  a.  jfArr.  WiUiam  Walker. 

Walker.  I  waa  one  of  sir  John  Fiamd's  joyy. 

Cook-   I  ohallanga  him  lor  thaaame  ■ 

Au.Gem.  Bot  that  is  no  reayoli  a|  alL 

Cook.  Than  I  ehallenga  him. 

CL  o/Arr.  John  Welk 

Cook.  8if»  are  you  a  fraeholdorF 

WelU.  Yes,  Sir,  I  am.    [CbaUanged.] 

C/.ofiliT.  JohnHibbertl 

Cook.  Whieh  is  he.  Sir  r  « 

CLofArr.  He  stands  open  yoir  kft  bt«d  ; 
fte  man  in  the  bladi  peruke. 

Cook,  Are  you  a  freeholder,  Sir  ? 

Hikhort.  Yes,  I  aid.  Sir.    [Chalkaged.] 

CL  ofArr.  Danid  Wray. 

Coo^.  Stay,  Sir,  are  you  Mr.  Wray? 
.  Wr^y.  Yea,  Sir,  my  name  ia  Wi^. 

Cook.  Are  you  a  freeholder  in  I^ndoPt  8fe  f 

Wray,  YeO,  Sir. 

Cook,  I  challenge  yov« 

KVoy.  I  thaak  yon,  Sir. 

CLtfArr.  John  Petit. 

Cook.  Which  is  he? 

Pe^U.iIamOiaawhSir. 
«  Cook.  Are  you  a  freeholder  iQ  Idmiotu  Sirf 

J'ati^.  Ya«,8ir.    [Chiliaiigida 


Trial  ofPOer  Cooif  [31« 

a^/^irr.  JohnSbaifirook. 

Cook,  t  challenge  him,  as  being  one  of  air 
John  Frdnd's  Jury. 

Mr.  Makers  But  you  have  heasd  that  denied 
to  be  an  exception  orer  and  o?er. 

Cook,  I  challenge  him. 

CL  ofArr.  Stephen  Bbckwell. 

Cook.  Are  you  a  freeholdef ,  Sir  f 

BiackweiL  Yes,  I  am.    [CbaUengad.1 

CL  ofArr.  Wifliam  Hatch.  ^ 

Gaok.  Pray  give  me  time  to  mark  thaiii ; 
pray,  who  is  this  man  you  now  calif 

CLofArr.   WUIiam  Hatch. 

Cook.  Sir,  are  you  a  freeholder? 

ifafck.  Yes,  I  am.    [ChaUMged.] 

CL  ^Arr,  Henrv  Beiwlle. 

Cook.  Are  you  a  frediolder.  Sir  ? 

Beadle.  Yes,  I  am. 

Cook.  I  do  not  except  againet  him.  [Wan 
sworn.] 

CL  ^Ar.  John  Stredwick. 

Stpedwkk.  My  lord,  ai  lapprabend,  I  am 
no  freehoUer. 

L.  C.  J.  IMy.  Why  do  Touappiefaaiid.ao? 

Siredmkk.   It  is  ray  wife's  estate,  not  naioe. 

CI.  ^Ar.  Then  yoor  wife  has.  a  freehot4,  it 
seems.— 5<re<ivick.  Yes,  she  has. 

L.  C.  J.  1>^.  That  is  IreehoU  enough  i 
for  you  have  an  estate  for  your  wife'k  lil^. 

Mr*  fioker.  And  after  that  loo ;  fiiritiaiiol 
given  over  ta  any  body  ebe,  and  ahc  won't 
give  it  from  him. 

Cook.  Sir,  are  yon  a  fieeholder  in  Londto, 
or  no? 

Stredwick.  I  apprriiend.  Sir,  I  am  not. 

Mr.  Baktf^  .Masayibohaa^nealatalhrbi* 
wife's  lilb. 

Ci:  ^ilr.  Than  ha  ia  a  freehoUer,  What  do 
yoa  sar  to  him  ? 

Cook.  Are  yoo  poeitive  you  wft  a  fr^hohler 
ia  Londoii,  upon  jronr  word? 

Stredwick.  I  think*  nut. 

Mr.  Baker ^  Why,  your  wife's  estate  ia  youra 
for  your  life. 

Cook.  My  Lord  Chief  Justice,  if  your  lord- 
ship pkasea,  here  is  a  msn  that  says  positively 
he  thinks  he  is  no  freeholder  i  I  desire  vour 
lordship's  judgment,  whether  he  be  a  free- 
hokler  or  not  ? 

L.  C.  J.  Trehy.  Why,  let  him  pat  his  case, 
if  he  make  a  doubt  of  it. 

Stredwick.  I  ftm  not  possessed  of  an  estatn 
myself. 

L.  C.  J.  Trsljy.  But  19  not  your  wift  an  b^ 
heritrix  ? 

Stredwick.    Yea,  my  lord,  she  la; 

L.  C  J.  IVsby.  Then  you  are  sei^of  a 
freehold  in  her  right ;  and,  Mr.  Cook,  yoor 
owi^  counsel  win  teHjrou^  and  aattsfy  yog,  Uiat 
that  is  a  freehold  sumoient  for  this  aerviee, 

Mr.  Baker.  His  wife's  father  aettled  it  apoo 
her  and  her  heirs. 

L.  C.J.  JMjf.  Noauesti<m,iti«aiaiBcicnt 
freehold  if  the  wife  be  livings 

Mr.  Baker.  Yes,  she  is. 

Cook.  I  challenge  hmi. 

CL  ifAr.  WOlwD  Piinoe. 


Gm*.  I  Wlitfi>gtifci»,  M<Mtar^«  ^  ^ 

Ait.€mu  W«<talhnfe«iiaiftrAwkifir. 

a  ^Ar.  RototWMe. 

Cook.  Ai«]f«aaft«lMlto,Brr 

Wme.  Ym,  I  Himk  to. 

Cook,  Pny  ten  niewbedi«ry«awe,wiiotr 

lllktto.MBedItliM8o,6ir.  nCMtaMd.l 

C/.«rJr.  EawwABiw^ler. 

C00*.  Where ig Mr. Brewtlerf  Ai«  joam 

Bnmtiet.  Y«i»8ir. 

li  laoir  tMvr -tottiy  I  h«m  dmlieagtd  f 
ifr.  Bdber.  Yoa  !»?•  dMUeiiged  55. 
C0»*.  Hturtmiy  bertdet  Aom  Oativear 


A*  V*  z^SS* 


rJahaTiHd'ajtihrP 
Yoanve 


bol  two  BMre  to  diii'* 


i^inm  of  tke  CBOn,  Mr.  Owik,  tlitt  it  wilt  not 
ImM  as  «  cMHB  «r  dmlkDgtt  tfiat  he  wn  of  vir 
Jeba  FrM'b  jorrj   therefore  those  are  all 


nptory  dnHepgee, 
aod  joo  oan  mmBj|e  but  t  vo  more  m  vA. 

L.  C.  J.  zVfftjr.  no(  witboot  catteoi  fnit  as 
viBT  BMre  as  TSQ  caa  hare  amd  vansa  affahist. 

CL  of  Jr.  Mm  Beynold:. 

CoeC   I-  eSDoept  not  against  liim.     [Was 


tflt 


a  ^^r.  Joseph  BmUaBk. 
Cook.  I  hafenotbiDgtOiaytohim. 


Adam  Bcttamy. 
MVIord,  laannolreeholder. 

L.C.  JT  TVeiy.  Why,  what  estate  hareyoaf 

Mr.  Baker.  Ho  has  eUato  cuooghi  1  Imow, 
fbrvahie. 

BoUmmf.  I  have  only  a  lease. 

L.C.J.3Ve6¥.  v4  lease  (hryeanf 

BbOomm.  Yes^myHn^. 

CLofAr.  Daysi^GrM^ 

Grjff.  1  am  BO  freebcMer,  my  loi4. 

vf.  m  MT.  WiHiani  Rawfins. 

CoJL  laeeeptoThiin.    [Hewnswora.3 

CL  of  At.  Baanul  Hoyeruft. 

CoMc.  Afojnn  afiarfjijMer,  Sirf 

Bojfer&ft.  Yes,  Sir.    ^ChaHeDged.] 

CL  ^Ar.  nmaas  ftrker. 

CsvK.  now  msBy  luw  I  to  fdunleiigei'do 
jfoamyf 

CMMr.  Bfitoiie,Mr;  Wlmt  say  yooto 

CM.  1  do  not  eseeptagaiiBtliSm.  {Bo 
wn  twmi.  J 

Cl,ofAr.  lames  nobfaisoii. 

CmJi  Ihc^:^hiiigtoasyto  faim.  t^e 
^ttswoni.j 

CLofAp.  ^son4i  Morewood.  ^Chilleiiged.^ 

■r.  BAsr.  Yon  have  dialleDged  Hi  yoor 


C/.^jfr.  HylordtWeluiTemiio  fliroiigh 
Ihe  psoael,we  most  now  call  Bie  delanllcrs 
^0.    Thomas  dailc—Cftirft.  Here. 

SrB.  Slloa«r.  Wb  hthcm^atthowas 
eiMomr 


jIi/.  Gas.  That « 


it^ 


siois  hIso  sow. 


8irJB.AoB«r.  Bntif  tSereho  adrfkohdr 
the  jary,  a&d  the  king's  eomied  hare  thai* 
kngod  any  one,  they  ooght  to  rfiew  their 
;  therefore  wo  oenre  that  they  may  shew 


their  cause  why  they  challenaedMf. 

L.C.J.  IVeiy.  Theldoghaspowertodnd* 
lenge  wilboat  nioariiig  oatise  till  the  peanel  ha 
gonethronffh;  batif  thereheatMraltor  ja* 
rors  when  the  king  challeiigesytbe  king's  owin-. 
sol  most  show  caase.* 

8ir£.^SftoaMr.  fleraisa  difimkofimm, 
mybrd. 

X.  C.  J.  Treiy.  Nobody  is  jooordod  abso- 
Inloly  a  dofiudtv,  it* he  oosmsiQ  timr  snoagh 

a.  ffJr.  Swear  Mr.  Claik.  IWhish  ems 
aono.f 

L.  C.  J.  2Vely.  When  there>mi  af^araal 
default  of  jorovB,  then  tb^  must  sbev  their 
cause :  but  here  hw  appaatance,  it  seems,  wsa 
recorded,  and  so  he  was  nodefaolter;  and  yuft 
might  hare  challeaged  him  ibr  cause  still. 

C/.  ofAr.  James  Dry. 

J}ry.  MynaoMisaotJsracs; 

Seij.  DanM,  T%en  jrou  cannot  swesr  him : 
here  are  three  mistsken  in  their  names. 

li.<j,  J.  Trdfg,  That  is  in  the  copy  in  yoittr 
brief,  brother,  it  may  be.. 

6aj.  Bsrn^.  No.  my  lord,  Ae  oflloers  ad- 
mit it. 

Att,  Gen.  My  lord,  wo  desire  thoee  gentfo- 
men,  that  say  tMy  are  do  freehoMers,  may  ba 
sworn  to  that  matter.  [Which  was  accord- 
ingly done.  And  sereral  of  them  that  bad 
stayed,  did  deny  the  harmg  of  any  freehold 
upui  oath,  and  some  were  gone  away  .^ 

L.  C.  J.  Trehy.  Pray  take  care  to  estreat 
^  imnes,  and  return  greater  issoes  the  ne^ 
time. 

Just  ItoMy.  Truly,  the  court'  mint  pot 
some  greet  penalty  noon  them  ibr  trifling  with 
the  court  in  reapect  or  their  duty  thst  thejrowa 
to  the  kiai^  and  ;eonuti7,  in  regard  oftiieir 


Cl.(fAr.  Pmylettbeoficersbocslledwhii 
summoned  tUs juiy,  Mr.  Sheriff.  pThicdi  wis 


**  See  the  Case  off  Home  Tooke,i.j>.  179i, 
-and  of  0*Connor  and  others,  1.  n.  1798. 
Icaeh^  Hawkins^  'Pleas  of  the  Crown,  b. «, 
c.  49,  s.  9,  and  the  authorities  there  dted.  fta 
words  of  the  fMinatm  do  Inquifltionibnsino 
Edw.  1.)  ore,  «<  efioquests  to^  tahen  before 
any  of  the  juitioes,  and  wbereid  our  lord  ih^ 
king  is  porty,  Yiowsoerer  it  be,  it  is  agreed  and 
orduned  1^  ^0  *king  ami  all  his  ooundUthat 
firom  "faencefbrfh  jUdtwitbftandhigit  be  iHle^ged. 
by  them  that  sue  for  the  kinff,  that  the  juron  Of 
mose  inquests,  or  some  of  mem,  be  not  indif- 
lerent  Ibr  the  king,  vet  such  mouests  dhsllnot 
remain  untahen  for  tost  cause;  but  if  they  (hat 
sue  for  the  king  will  chaUeUffe  sny  of  Ihom 
jurors,  they  shall  assign  of  meir  chalhaya 
cause  orftahi,  and  the  truth  of  the  aamo  dbral- 
lenge  shall  be  inqnired  of  aveorduig  to  "the 
eustoui  uf  the  court." 
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Tml^PttarCoott 


lan 


And  tbey  eiamincd  oonoenung  their 
acnipg  those  who  made  defiioU,  and-the 
I  Df  those  who  were  recorded  as  defaaltera 
ivere  ordered  to  be  estreated.] 

Tbeo  thc^  Court  not  being  able  to  proceed  for 
.want  of  a  Jury,  they  orderecj  another  pannel 
to  be  ready  against  Wednesday  next,  to  which 
time,  at  seven  in  the  morning,  the  court  was  by 
proclamation  adjourned. 

Wednesday,  JIfay  13, 1690. 

The  Court  being  met  aocording  to  the  ad- 
joummeDt,  the  pannel  was  called  over,  and  the 
deihullers  recorded,  and  several  excused  for 
absence  upon  sickness,  and  being  out  of  town 
bdbre  the  summons.  Then  Mr.  Serjeant  Dar- 
mdl  desired,  before  the  Jury  was  called,  to 
move  something  against  the  pannel ;  and  made 
his  motion  thus :     ' 

.  jSeirj.  DamalL  If  your  lordship  pleases,  I 
liave  somewhat  to  oner  to  you  before  you  go 
upon  this  new  pannel,  and  I  confess  I  think  it 
is  my  duty  to  the  court,  as  well  as  to  the  pri- 
•otter,  to  state  the  case  as  it  is,  and  submit  it 
upon  the  reason  of  law,  and  the  authorities 
that  I  shall  oflSir,  whether  the  proceedings 
unon  this  new  pannel  will  not  be  erroneous  ? 
ity  lord,  the  question  is,  Whether,  as  this 
«ase  is,  the  prisoner  has  had  a  copy  of  the 
pannel  of  his  jarvby  which  he  is  to  be  tried, 
according  as  the  late  law  requires?  He  had  a 
copy  of  th^  former  pannel,  and  upon  tliat 
pannel  nine  were  ai^oroi  and  their  names  all 
entered  upon  record,  ana  made  .parcel  of  the 
tcoord.  Therefore  now  the  question  is,  Whe- 
ther he  can  be  tried  upon  a  new  pannel  ?  We 
Are  in  a  case  that  rardv  happens ;  and  in  a 
€aseoflife  and  death,  I  know  your  brdship 
will  be  careful  not  to  vary  from  the  ancient 
pmctice,  or  tp  make  a  new  precedent,  because 
of  the  consequences.  It  must  be  amed  in 
this  case,  that  die  old  pannel  upon  which  the 
prisoner  took  his  challenges,  and  of  which 
nine  were  sworn,  is  parcel  of  therteord.  Now, 
my  lord,  to  add  %  new  pannelf  upon  which 
twelve  more  shall  be  sworn,  aud  all  this  appear 
.  uppn  record,  and  the  prisoner  tried  upon  the 
hurt  pannel,  will  not  this  he  error  ?  I  offer  this 
before  the  jury  be  called  and  sworn,  because 
we  desire  to  be  fairly  tried ;  and  we  design  to 
lest  upon  the  fact  in  this  case.  If  it  should 
appear.  That  he  is  tried  upon  a  pannel  that 
is  undtily  made  and  returned,  that  will  be  of 
eHl  oonsequcnce  one  way  or  other;  And  can 
thii  be  duly  made,  if  another  appear  upon 
record  before  it?  Aiid  can  anv  body  say  it  is 
quashed  or  abated  ?  Or  can  it  be  so  r  My  lord, 
in  Stamford's  Pleas  of  .the  Crown,  p.*  lj»5,  it  is 
■aid,  **  If  any  of  the  pannel  die  afWr  Uie  return, 
and  More  ttieir  appearance,  so  that  there  are 
IMt'  enough  Jefi  to  make  the  jury,  yet  the 

Kfinel  shall  not  be  quashed,  nor  is  it  abated, 
t  it  is  cause  to  grant  a  tales.'*  And  cer- 
tainly, my  loid,  it  IB  a  stronger  case,  when  by 
feason  of  ohalleogus,  which  the  law  gives  the 
ftisoMrlibfr^to  oMdu^thefo  are  not  enough 


kit,  that  there  shall  not  be  a  new  panaal^  bal 
that  a  Tales  shall  he  panted ;  fi>r  if  a  neir 
pannel  miffht  be  made*  it  cannot  appear  wlio 
were  chaUenged,  or  who  were  adinitted.  And 
if  your  lordship  pleases  to  consider,  the  inten- 
tion of  the  law  in  giving  the  prisoner  power  to 
challenge,  is^  that  he  may  have  aa  indifferent 
jury';  but  that  would  be  prevented  by  each  a 
practice  as  this ;  for  when  it  has  been  disco- 
vered upon  the  old  pannd  whom  the  prisoner 
chose,  and  whom  he  challenged  upon  the  now 
pannel,  the.  persons  challenged  may  be  act 
first,  and  those  that  were  chosen  may  bo 
omitted,  or  so  postponed,  that  none  oi  them 
whom  he  thougnt  equal  to  try  him,  can  aenro 
upon  the  jury.*  And  truly,  my  lord,  if  i  am 
rightly  informed,  that  is  me  case  upon  this 
new  pannel ;  some  of  those  that  were  ad- 
mitted and  sworn  are  lefl  out,  and  most  of 
them,  I  think,  are  put  last  in  the  pannel  whom 
he  thought  equal  men  to  try  him,  and  all  those 
whom  he  challenged  peremptorily  are  the  liist 
men  in  the  pannel.  This,  my  lord,  is  the 
case  before  you ;  and  if  this  he  admitted,  the 
use  and  end  of  challenges,  which  are  in  benefit 
and  favour  of  life,  would  be  defeated.  And  lor 
authorities  in  this  case,  besides  the  reason  and 
ground  of  the  kw,  many  cannot  be  expected, 
because  it  is  a  fact  that  rarely  happens.  I  find 
none  of  the  ancient  practisers  ever  knew  it, 
but  I  find  that  a  Tales  ought  to  be  granted  ; 
so  it  is  said  in  several  books,  as  in  iSamford, 
mSf  156*.  whenever  upon  the  principal  pannel 
all  the  jury  does  not  appear,  or  so  many  of 
them  do  not,  that  there  are  not  enough  left  to 
make  ajni^,  which  u  our  very  case;  then  in 
such  case  the  pannel  shall  not  be  quashed  or 
abated,  but  a  Tales  granted;  so  is  14  H.  7,  7. 
there  thd  question  was,  Whether  there  shonid 
be  a  greater  number  returned  upon  the  Tales 
than  were  in  the  principal  pannel  ?  And  there 
the  difEueace  was  insisted  upon,  and  agreed. 
That  where  it  is  between  party  and  partj, 
where  Hfe  is  not  conoemed,  it  shall  not ;  bvt 
where  life  is  conoemed,  and  the  prisoner  Ims 
power  to  challenge  35  peremptorily,  there  the 
judge  may  awara  as  many  upon  the  Tales  as 
ne  pleases,  that  there  may  oe  enough  to  remain 
after  the  challenges ;  so  that  if  this  old  pannel 
be  not  abated,  and  could  not  be  quashed,  and 
a  Tales  might  be  granted  to  consist  of  any 
number,  I  conceive  the  prisoner  oannot  be 
tried  upon  this  new  pannel,  hut  it  will  he  eno* 
aeous :  and  I  humbly  submit  to  your  lordship 
whether  you  will  proceed  upon  it. 

Sir  B.  Shower*  If  your  lordship  pleases  to 
spare  me  a  word  of  the  same  side,  with  si^ 
miis$ioD,  We  think  there  ought  to  have  been 
an  Habei^  Corpora,  with  a  l^les,  such  as  bad 
been  before  sworn  being  to  be  part  of  the 
jury  now,  and  that  is  the  proper  way  to  ( 


*  In  the  Case  of  Perry  and  another,  a.i>« 
1793,  in  this  Collection,  it  was  decided,  that 
where  a  special  jury  is  ordered,  the  first  spe- 
cial jury  struck  and  reduced  according  to  laW| 
must  try  the  issue  joined  between  ptrfiest 
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«Dbii4rMliiiAif€«6t  ih^KiBg'ii 
not  expect  wethooM  prodaee  vbmj 
ibr  1  Mhv%  Ibis  m  tiie  aeeoB^I  of 
lat  ew  Happened,  ct  leMt  withifi 
lat  a  trM  in  treason  was  pot  ofT 
B  Jmrntonrai,'  tboi^h  I  have  a  pre- 
1  think  is  express  in  the  case; 
it,  in  the  first  place,-  That  a  Tales 
comtDon-law  in  the'  case  of  life ; 
book  that  Mr.  Seijeant  cited  in 
B  express;  and  then  we  say,  that 
Which  we  expect,  that  we  are  now 
ces  of  graol-deltYerv,  is  nolsaffi- 
iise  the  josUces  or  gaol-deli?eiy, 
f  do  not  osually  awiml  process  by 
it,^  but  before  their  coming,  they 
be  sheriff  to  hare  his  conn^  ready 
to  in  fact  it  is  a  parol  precept ;  yet 
retamed,  then  tt  is  entered  upon 
b«r  «  PriBeeptVBi  est  Vice  Comiti 
le  fiieeret;'  or,  « Ideo  Teniat  Jn- 
I  the  jnry  are  entered  upon  record  : 
fit  to  be  before  jnsdoea  of  gaol- 
(•t.«he  sheriff  haTing  retamotj  a 
that  being  upon  the  file,  as  appears 
eyes,  in  obMienoe  to  your  com- 
that  copy  of  the  pannel  being  deli- 
two  days  before  Satatday  last,  we 
imit  it  to  year  kirdsbip,  whether  by 
;  oomnon-taw,  and  or  the  lato  act 
nt,  we  ought  not  to  be  tried  by  that 
iwami  upon  it,  that  the  act  intends, 
iv  desigked,  thai  not  only  tlie  pri- 
IdThave  a  copy  of  the  paond  that 
(Botumed  at  any  lime  after,  but  that 
m  tried  by  the  pamd  th«t  we  had  a 
Irst;  for  it  is  net  said  a  copy  totia 
I  court  shall  think  fit  to  awani  a 
a  new  pannel,  but  the  words  of  the 
copy  ot  the  jury  duly  returned  by 
;  BOW  this  we  bad,  and  yoor  lor  J- 
it  is  not  a  returned  paooel  till  it 
,  and  then  it  becomes  part  of  the  re  • 
iord,  1  do  agtae,  the  jostkea  in  some 
quashed  and  set  aside  panwds  and 
ordered  aew  ones ;  and  i  confess 
us  ejBtraordinary  case  in  the  time  of 
•siheaeeodd,  which  was  upon  the 
against  Whitebread,  where,  after 
m^^tAj  and  eridenoe  given,  the  jury 
rged,  and  a  new  jpannel  made  tlie 
niV  u^a  which  Hr.  WhilebreariK 
lid  eoairiotod ;  bow  jusi  or  regular 
will  ilot  insist  insa  now,  botl  am 
wefe  great  complainto  of  that  prac- 
ew  presedents  can  be  thewnuof  Ibei 
ssMMs,  ^  pailiss  themeelvea^waved 
dribieetion  beng  token  agaiosl  it ; 
in  open  il  iawiis  ease^  dial  this 
i  record,  is  parfQl''tho.i«oord,'aDd  so 
I'that'cotifft:  if  the  reeord  indeed 
I  niMNto  u^  upon  a^  Writ  of  Brror, 
would  be  no  Error,  because  il  may  i 
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be  they  w«tddieav«  it  out ;  but  here  ii  appeara 
there  was  a  {lannel  of  ire<!ord  before  yoo,  and 
this  must  either  be  quashed,  or  altered,  or  con- 
timied  OB  by  process ;  you  ba?e  power  to 
quash  it,  if  it  be  unduly  returned  by  the  she- 
riff. If  lliere  be  aiiy  evil  practiceii  for  pro- 
cwrtog  the  pannel/ either  by  the  prosecutor  or 
the  prisoner;  if  there  be  no  Ireeholders  re- 
turned, or  the  same  happen  in  any  other  re- 
spect not  to  be  legslly  done  accoriiing  to  the 
commancl  or  precept  <x  the  courts  but^cause 
there  is  aderank  of  appearance  <of  jurois,  no 
panhel  vm»  ever  qciasned  upon  tbat  aeceuBt 
Then  say  we,  if  it  be  not  qitashod,  tlua  psanet 
must  continue ;  for,  what  ehi^ll  become  of  it  ? 
Why  should  it  not  continue  ?  It  ia  not  wilhiii 
the  act  of  parliaofBot  that  girea  llie  justices, 
power  to  make  a  new  pannel,  as  in  the  case  of 
a  giBod  jury  when  thev  are  ffutlty  Ad  «od« 
oealoMBts,  or  refiMe  to  nad  bitb  upon  great 
evidence,  hot  we  have  no  such  case  tefiir^ 
yoQ,  Dordo  I  know  any  snob  rule  as^  can  reach 
this ;  so  tfmt,  we  take  it,  there  ia  no  difference 
between  Ibia  case^  as  before  justices  of  gaid- 
ddurer^,  and  other  justices;  that  process  d4>es 
Ue  against  the  jwy  that  does  not  appear  even 
in  treason  and  felony,  there  is  no  dispirte  ;  aod 
it  is  very  properly  so,  if  it  be  belbre  oomnais- 
sioners  of  Oyer  and  Terminer ;  first,  a  Venire 
Facias,  and  then  upon  default,  a  Habeas  Cor- 

K-a,  that  is  the  proper  way,;  then  take  it 
ore  justices  of  tfaol-delivery,  there  it  is  m|* 
terad  upo*  record,  «  Pivoeptam  «sl  Vice  Co- 
*miti,'&c.  and  here  is  a  pannel  returned  W 
vwtue  of  this  precept,  and  some  of  the  ja^  do 
Bot  appear,  and  so  there  pre  boI  enough  to  try 
the  pnaoner  afker  a  great  many  sworn  and 
chaHenged,  and  this  entered  upon  record 
What  shall  become  of  that  pannel,  it  cami^ 
be  qoaahed  nor  abated  ?  My  loidv  there  is- 
oase  that  doea  wammt  thai  opinion  of  a  Tales* 
in  a  case  of  felony ;  and  if  there  rofiy  be  % 
Tales,  then  Ihero  may  be  a  Babeas  Corpora, 
and  thera  are  directkina  how  the  jurors  shall 
be  sworn  again,  upon  their  appcaranee  oo  Ifae 
Habeas  CorpoTB,  andthalisWhialon'scBsriti 
Yelveiton  «3. 

Just.  Powell^  jim.  Do  notdi$pnte  thai  $  it  in 
plain,  thai  a  Tales  does  lie  in  feioajy  upon 
a  commission  of  Oyer  aod  Termiiter  ;  but  can 
you  show  me,  sir  Bartboloawr,  any  where 
thai  vpon  a  ooounlnion  of  gsaonblivevT  a^Tales 
doesheP 

Shr  B,  SkmMt.  Sir,  I  cBBonly  shew  the  rea- 
son of  the  law,  and  1  camiol&id  tfial  doea  ixm- 
mdisl  whal  w»ilow  oonleiidibv. 

Just.  P<weU.  I  tell  yon,  sir  Bartholomew, 
there  is  no  Thies  but  wMi  a  Habeas  Corpora 
tobrmg  in  the  fbst joron,  aod Ihn^  cauBOt  be 
upon  a  parol  precej^  on  a  commission  of  Oyer 
andTefmrner^  there  goes  a  Tenire  Facias^  wlich 
isa  uritupoB  whfaiS Ihe  Habeps  Corpora  nmy 
be  gronnd(ra,  but  there  is  no  Venire  Faciaaup«iki 
aoommissioBof  gaol-delivery. 

8ir  B.  Sktmer.  Why  should  there  not  be;a 
|WCoepl  itt  nalure  of  an  Hab^  Corpora  fiir  a 
jwy  nlnmBd^o»B|»DmmilBB  wen  as  «b  a  writ  P 
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JmUPcmell.  No,  it  never  was  done;  the 
comtniflMon  of  |raol-deU?ery  is  a  gebenl  com  - 
iDissioD  that  does  authorize  the  sheriff  to  im- 
pannel,  and  tiaTe  a  jnry  readv  at  the  day  ap- 
pointed for  the  delivery  of  the  gaol  to  try  the 
prisoners  ;  it  doth  import  io  itself  a  g^eneral 
precept  for  that  purpose,  before  issue  joined, 
which  the  sheriff  cannot  do  in  the  case  of  a 
commisaioa  of  Oyer  and  Terminer,  but  must 
have  a  writ  of  Venire  Facias,  after  issue  joined. 

Sol.  Gem*  (Sir  John  Havrles.)  In  all  cases 
that  they  cite,  there  is  a  writ  of  Venire  Facias, 
upon  which  the  after- process,  by  writ,  may  be 
erounded ;  but  here  ts  no  foundation  for  any 
future  process  by  writ,  because  it  is  only  by 
parol  precept. 

AiL  Gen.  Sure  these  gfentlemen  donH  think 
.what  they  say  ;  the  pannel  is  not  part  of  the 
record,  and  there  is  no  record  of  it ;  nothlp^but 
the  clerk's  entry  in  a  paper»  or  note,  for  his  own 
memorandum. 

Just.  Bokeby.  Brother  Daraall,  have  yon 
any  book  that  says,  justices  of  ffaoUdelivery 
must  award  a  tales  upon  default  of  the  jurors  f 

Serj.  DamalL  No,  my  lord,  I  cannot  say  so. 

L.  C.  J.  Trelnf.  Suppose  all  the  jury  had 
been  challenged,  or  died. 

Just.  Powell,  There  could  be  no  quashing  of 
it,  but  it  would  fall  of  itself,  for  want  of  a  jury. 

Just  Jiofte^.  If,  according  .to  your  doctrine, 
we  must  keep  to  the  first  pannel,  the  conse- 
quence would  be,  there  would  be  no  trial  at  all. 

Sir  JB.  Shower^  Stamford  makes  no  difference 
that  lean  see.  t 

Att.  Gen,  But  these  gentlemen  have  been 
told  the  difierenoe  upon  which  this  matter  is 
grounded ;  a  Tkles  cannot  be  without  a  Habeas 
Corpora,  and  a  Habeas  Corpora  cannot  be 
without  a  Venire  Facias ;  but  a  commission  of 
gaol-delivery  cannot  award  a  Venire  Facias, 
because  that  is  not  to  be  awarded  till  issue 
joined. 

Baron  Povtt.  The  return  of  this  pannel  be- 
fore justices  of  gaol  delivery,  is  an  act  of  the 
flheriff,  by  virtue  of  the  commission,  and  no- 
thing appears  of  record  till  the  jury  are  sworn. 

Just.  Kokeby,  They  object  that  it  is  upon 
Koord. 

L,p,J,  Treby,  By  the  record,  ihry  mean 
the  clerk's  note. 

A.it,  Gen.  U^ou  please  to  look  upon  the 
indictment,  thire  is  no  eoiry  at  all,  and  that  is 
all  the  record  before  you. 

Just.  Powell.  Does  it  appear  upon  record, 
that  nine  w«re  sworn  P 

Mr.  Baker.   No,  there  is  nothing  upon  the 
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CI.  of  At.  It  does  not  appear  till  the  record 
is  made  up»  and  nothing  is  entered  till  12  are 
sworn. 

Serj.  DamoU.  There  will  be  a  great  incon- 
veoience,  if  a  pannel  may  be  chai^ped  at  any 
time. 

Just.  Pomell. ,  This  is  a  case  that  never  hap- 
pened before,  and  may  be  never  may  again. 
.  8irB.Skmer.  Tbe  law  will  hold  tlw  same, 
it  docf  appear  upon  record,  as  welKas 


wbeMirdoeaaoi:  botweaay^apworireioni- 
ed  in  court  is  a  record. 

J  net.  Po«e//.  No,  it  will  not;  because,  when 
a  jury  does  appear,  and  the  twelve  are  awon, 
then  It  beeomes  parcel  of  tbe  record;  and 
therefore  Whitebread's  case  was  quite  another 
case,  and  was  indeed  hekl  to  be  an  extraordioary 
case  ;  but  that  comes  not  up  to  us,  for  there  a 
full  jury  was  sworn,  and  evidence  given. 

Afj'Damall,  It  may  be  the  same  jury  will 
not  be  returned.  ' 

Just.  Powell.  But  if  you  have  a  copy  of  the 
jury,  you  are  at  no  mischief. 

ser).  Damall.  Some  that  were  in  the  former 
pannel  are  quite  left  out. 

Sber.  Buckingham,  There  are  none  lefi  out, 
but  what  were  not  freeholders,  that  I  know  of. 

Baron  Powis,  He  says  the  fact  is  not  true, 
as  you  have  alledged  it. 

Sber.  Buckinsnam.  And  Mr.  Seijeant  Dar^ 
nail  has  been  pleased  to  reflect  upon  us,  as  if 
we  had  packed  this  jury,  by  altering  the  pUoes 
of  the  names,  which,  my  lord,  we  do  utteriy 
deny,  and  we  only  left  out  those  that  were  not 
freeholders. 

Baron  PowU,  The  sheriff  says  he  has  not 
F*  stponed  any  of  them,  and  only  left  out  those 
that  were  noc freeholders. 

Serj.  Damall.  If  tbe  law  were  aa  plain  with 
us  as  the  fact  in  that  case,  we  shoiwl  have  a 
very  good  case  of  it. 


Slier.  Buckingham.  Mr.  Serfeant,  I  have 
both  the  pannels  here ;  they  nsay  be  compared. 

Serj.  JDamall.  I  said  no  harm,  Mr.  Sheriff, 
nor  meant  any  reflection  upon  you. 

Sber.  Buckingham.  Mr.  Segeant  wtfa  pleased 
to  say,  the  excepted  men  were  put  in  the  firoat, 
and  those  that  were  sworn  were  put  last. 

L.  C.  J.  Trtby,  There  is  nothing  at  all  in 
the  objection. 

Just.  Powell,  Really  because  it  was  opened 
as  a  reflection,  it  will  be  proper  for  the  sheriff 
to  clear  it. 

Sher.  Buckingham.  My  lord,  the  answer  I 
give  to  it,  is.  That  particularly  one  that  was 
sworn  last  time,  is  now  at  the  very  beginoiiig 
of  the  pannel ;  and,  in  general,  they  are  inured 
promiscuously,  without  any  design  or  study  in 
the  least.  He  says  we  have  left  out  those  that 
serveil  before :  1  solemnly  protest,  1  know  not 
one  man  retiiiHed  upon  the  last  pannel  thai  is 
left  out,  unless  it  appeared  that  be  is  no  free- 
holder ;  and  we  had  no  reason  to  pot  in  them, 
that  we  knew  coiild  not  serve. 

Sen.  DamalL  That  cannot  appear  to  as, 
that  they  are  not  freeholders. 

Just.  Kokeb^.  But  it  appeara  to  him»  and 
therefore  he  did  well  to  leave  them  oat. 

Sher.  Buckingl^.  Whatl  say,  I  am  ready 
to  give  upon  my  o58i. 

Serj.  DamaU.  I  say  there  is  one  Heaty 
Beadle  left  out,  and  he  was  one  thai  wb 
sworn. 

Shw.  Buckingham.  I  will  not  say  for  a  par- 
ticular man ;  1  protest  that  I  did  not  know  ha 
was  left  out ;  if.  it  be  so,  it  was  by  mistake  ; 
for  I  know  Mr.  Beadle  very  well,  and  I  ttkm 
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liiiii  to  be  an  bones!  dmid,  and  very  well  affected 
to  tli«  gOTemment  as  any  man. 

8eij.  Darnali.  We  diire  to  be  tried  by  men 
tbatare  ttonest  and  we41  afieeted  in  thego- 


Sber.  BMckingkam.  There  ymi  have  of  them. 
Sir. 

Soj.  Bsriwtf.TlKMe  that  were  sworn  are  put 
hit  or  alt,  and  there  is  not  above  one  of  them 
that  is  within  poasibiUtr  of  coming  ou  again. 

Shcr.  Baclungham.  It  will  appear  by  Mr. 
Cook's  ehaUenges,  and  the  other  pannel,  that 
ibcy  stood  Sate  before;  and  Thomas  Clark, 
who  was  sworn  the  last  time,  stands  tenth 
aan  upon  the  pannel. 

Serj.  DumaU.  He  was  sworn  after  we  had 
gone  tbroogh  the  panneT,  and  took  all  oar 
challenges,  not  appwing  at  first. 

8ber.  Buekingkam,  I  tell  you,  they  stand  for 
the  moat  part  a*  they  did,  for  ought  I  know. 

So).  Dmr$iaU.  Tliere  is  but  one  in  threescore 
•ad  ten,  that  can  be  sworn  now,  of  them  that 
wcie  swoni  before ;  and  there  were  nine  of 
them  then  sworn. 

Alt.  Gen.  That  is  a  mistake.  Indeed  there 
area  great  many  added  to  the  pannel,  because 
there  was  a  defect  the  last  time,  and  therefore 
nam  they  may  perhaps  stand  later. 

Seiy.  IhamaU,  I  do  not  speak  to  reflect  upon 
I  go  according  to  my  instmc- 


JwLPomelL  If  it  had  beenso,  it  had  been 
veOeiioogfa  ;  for  you  must  be  contented,  the 
cooft  must  tilce  it  as  the  sheriff  returns  it,  and 
70a  have  a  copy  of  it 

AiL  Gem.  Here  are  four  of  them  that  were 
fwom  before,  that  stood  above  sixty  off  in  the 
tUjMuiel. 

Mier.  Bmckingham.  The  first  man  that  was 
swon,  Mr.  Hhmrook,  stands  within  the  first 
twelve  now,  as  well  as  before. 

Jost.  Powell,  If  they  had  been  all-  new, 
there  had  been  nothing  in  that. 

hsL  Bokeby.  Truly,  I  cannot  see  but  that 
the  ihefiff  bath  done  like  an  equal,  just,  fair, 
iii  honest  officer. 

Alt  Gen.  They  may  challenge  as  they  will. 

L  C.  J.  Trefy.  Vou  are  to  consider,  that  this 
Ripens  because  you  run  out  as  fitr  as  your  ut- 
WHO.  aumher,  that  time  you  challenged  35 
pieoiptarily ,  and  divers  others  for  cause,  so  as 
■M  to  leave  enongh  for  a  jury  ;  and  from  that 
•W  arose  n  necessity  of- increasing  the  num- 
ber of  ihe  pannel. 

tier}.  DemalL  ft  was  our  client* that  chal- 
lenged them,  we  do  not  advise  him  whom  tP 


J«L  Roke^.  But  you  must  take  the  con- 
icqaeoce  of  it,  which  causes  this  addition  to 
t^efMooel. 

L  C.  J.  Treby,  What  do  you  complaiu  of  ? 
'f^  that  are  returned,  are  put  in  tlie  same 
•(^  ai  they  were  before ;  they  that  were 
>*wii,  wcee  (for  the  most  part)  late*  in  the 
f^&oel  then,  and  so  they  are  now.  1  do  not ' 
fifid  any  thiii^  done  to  the  prejudice  of  the  pri< 


Seij.  Darnall.  If  the  christian  names  had  not 
been  mistaken,  there  had  been  perhaps  enough 
to  have  been  sworn. 

li.  C.  J.  7Vf6y.  That  is  a  good  argument  for 
a  new  pannel,  because  the  christian  names 
vrere  mistaken  before. 

Just.  Powell,  It  was  by  defect  of  jurors,  and 
therefore  there  was  an  absolute  necessity  of  » 
new  pannel. 

L.  C.  J.  Treby,  I  am  of  the  same  opinion. 
Wharton's  case  is  well  known :  It  was  much 
cited  as  to  another  uoint  in  Bushel's  case.  It 
was  a  trial  at  the '  King's^bench  bar  at  West- 
minster by  a  jury  of  Kent,  upon  an  indictment 
of  a  munler.  And  I  think  yon  aay  the  case  of 
H.  7-  was  betw^een  Pftrty  and  party  in  appeal. 
And  I  believe  Stamford's  discourse,  m  the  pUc« 
cited,  relates  chiefly  to  appeals.  t 

I  ahall  not  deny  that  a  Tales  may  possibly 
be  upon  an  indictment  before  justices  of  03rer 
and  Terminer;  though  it  is  not  usual,  nor  d* 
you  shew,  or  our  experienced  clerks  know  any 
such  precedent  I  agree,  that  in  the  men- 
tioned cases  a  Tales  was  proper;  for  in  botii 
cases  (viz.  of  Appeal  and  Indictment  removed 
into  the  King's-bench),  the  process  for  the 
jury,  was  as  it  ought  to  be,  by  writs  of  Venire 
Facias,  &c.  upon  which  a  full  jurv  not  appoir- 
ing,  there  must  1m  a  Tales.  But  m  proceediogr 
to  trial  before  justices  of  Oyer  and  Terminer  on 
such  indictment  as  is  here,  though  I  will  not 
say  but  they  may  proceed  by  writ  or  Venira  - 
Facias;  and  the  usage  is,  that  after  (and  never 
before)  the  prisoner  hath  pleaded  not  guiltr* 
there  goes  a  precept  to  the  sherifl;  under  the 
seals  of  the  said  justices  of  Oyer  and  Terminer, 
returnable  at  such  day  as  they  shall  adjourn 
to,  for  retumhig  a  jury  to  try  it ;  (as  was 
done  lately,  upon  advice,  in  the  Case  or  Rook- 
wood,  &c.)  and  upon  the  return  of  that,  if, 
after  challenges,  there  are  not  enouffh  left  to 
make  a  jury,  whether  those  justices  shall  issue 
a  precept  in  nature  of  a  Habeas  Cecpora,  or 
Destringas,  with  a  Tales,  or  another  precept  in 
the  same  form  as  before,  and  without  taking; 
notice  of  the  former,  is  a  question  not  in  judg- 
ment before  us.  For  we  are  about  proceedii« 
to  a  trial  on  an  indictment  in  this  court  of  gaol- 
delivery,  (which  is  the  court  wherein  generally 
all  capital  crimes  are  tried,  as  well  at  this  place 
as  at  the  assises)  and,  I  think,  here  cannot  be 
a  Tales ;  I  am  sure  it  is  not  necessaty.  For, 
first.  Here  is  never  any  writ  of  Venire  Facias, 
Sec.  Secondly,  Nor  ever  a  precept  for  return- 
iugfajuryto  try  a  particular  issue:  but  this 
court  taken  t)ie  pannels  of  juries  returned  by 
the  sheriff,  without  any  particular  precept  to 
him. 

The  course  of  nroceeding  by  virtue  of  a  coni- 
mission  of  gaol-delivery,  which  is  the  law  in 
this  case,  is  this,  viz.  There  is,  antecedoit  te 
the  coming  of  the  justices^  a  general  command- 
ment or  precept  made,  in  writing  to  the  sheriff 
by  the  said  justices,  to  return  juries  against 
their  coming,  for  the  trying  of  all  and  singular 
prisoners  in  their  giA,  whether  they  have 
pleaded  bcfbie,  er  shall  after.    And  Ar  thai 
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paraose  it  requires  the  sbeiiif  to  iiiniiioo«  oot 
of  all  parts  of  bis  coantry  whence  the  priBoom 
ooroe,  a  ^reat  OoDiber  of  freeholders  not  a-kio 
to  the  pnsooers,  to  be  at  the  time  and  place  w- 
pointed  for  holding  the  court  The  shenff,  by 
▼irtue  of  this  general  prffvioas  precept,  som- 
moneth  many  for  jurors,  and  prenares  diTers 
^eral  pamiels  of  their  names,  eitlier  at  first, 
or  afterwards,  as  appears  necessary,  and  re* 
tumah  and  delifcreth  in  one  or  mors  of  these 
pannels,  from  time  to  time,  as  the  court  does 
need,  and  call  for  anv :  this,  we  know,  in  fact, 
is  frequently  done  where  the  seesions  of  gaol* 
delirery  lasts  seferal  days,  and  there  is  occa- 
sion. Though,  ia  auppositien  of  law,  all  these 
pannek  are  returned,  and  the  trials  thereupon 
Lad  the  fiist  dsy  of  the  teauons ;  and,  in  law, 
at  is  mteodcd  to  be  but  that  ope  day  only.  The 
xetum  of  this  precept  is  thus,  fiz.  «  ExecUtio 
•  islius  Pmoepti  pstet  in  quibusdam  Panellis 
f'  huic  nrscepto  annexis,'  and  the  oanoels  are 
annexed,  and  there  are  of^  filed  We  divers 
pannclfl  upon  the  same  general  precept, 
though  sometimes  but  one.  These  pannels  are 
tbu$  delivered  inb  court,  and  a  jury  taken  out 
of  tliem  as  tliere  is  occasion,  only  upon  a  Parol 
Award,  that  i«,  barely  the  court's  caUing  for  the 
same,  without  writ  or  precept  in  wntiug,  or 
giFing  any  day  for  the  doing  it.  For  this  (irs- 
ceediog  is  immediati^  for  the  speedy  deliTerjr  of 

Srisoners ;  and  the  entry,  after  setting  forth 
lat  the  prisoner  ^omg  ami^ed  pleai%  net 
guilty,  is, '  Ideo  immediate  Teniat mde  Jurats,' 
or  *  fiat  inde  Junta.'  itnd  this  court's  being 
instituted  for  the  speedy  deli?ery  of  prisoners, 
and  warnings  being  giTcn  long  before,  of  their 
comini^,  are  the  causes  why  it  has  been  always 
held  without  donbt,  that  justices  of  gaol-deti* 
very  might  inquire  and  try  the  sane  day. 

if  it  fall  out,  that  by  reason  of  ddaults, 
4eatfas,  or  challenges,  there  cannot  be  a  full 
jury  had  out  of  a  pannel,  (as  here  there  wanted 
three)  which  is  an  accident  that  the  conrt  can- 
pot  know,  till  they  have  gone  through  the  pan- 
nel ;  I  think  in  this  case,  that  pannel  goes  for 
nothing,  is  utterly  lost  and  void,  and  to  be  cast 
away  or  cancelled:  for  it  does  not  answer  the 
sward  of  the  court,  which  was  to  have  a  jury 
lo  try  the  prisoner  presently.  It  is  meant  an 
efiectual  pannel  that  shouid  afford  a  full  jury 
of  twelre  unexceptionable  men;  and  every 
pannel  tliat  comes  short  in  this,  is  to  be  laid 
aside  as  a  void  thing ;  and  then  the  court  takes 
sad  makes  use  of  another  immediately,  which 
may  not  be  deficient,  whereby  the  award  is  ob- 
served, and-tbe  present  lervioe  dispatched. 

'  Olpectiim,  It  is  objected,  That  the  old  pan- 
nel is  parcel  of  the  record  in  court,  and,  upon 
thdt,  nine  were  sworh,  snd  their  names  are  all 
entered  npon  record ;  and  ndw  to  add  a  new 
pannel,  u]^on  which  twelre  shalt  be  sworn  and 
try  the  prisoner ;  kH  tliis  sppearing  upon  re- 
cord, it  will  he  error. 

Antmer.  This  Obfection  stands  upon  two 
mistakes,  belh  arising'  from  not  observing  the 
diflersAee  between  preeepU  and  paiiaels>  ia.  a 


Trial  ^Pder  Coot,  t> 

oourl  of  Gaal-dekvery  asd  V«nfa*MMM«»  mt 
precepts  and  pannels  in  other  oeurts^ 

1.  It  supposes  thalfhere  will  be  two  pnaacte, 
which  will  appear  to  relate  te  the  trial  of  ilus 
prisoner,  Mr.  Cook. 

2.  .It  supposes  that  belli  Ihcan  will  hMMiie 
records,  er  parcel  of  the  record  in  court. 

If  either  of  these  snppaairtens  piws#  t»  be  a 
mistake,  it  will  destroy  the  elyicnon.     1 1 
both  are  mistakes*. 

1.  Hece  is  osl*  nor  wOl  hsi  nnj, 
ought  not  tobe^aay  pn— etpfpnitiiig  to  be 
returned  for  tbe  trying  ef  Mr.  Cook*  er  e^y 
partksular  prisoner  or  prisenets.  Foe  Ibe  fuw- 
cept  in  this  case  is  (not  like  a  Venim  FacHK» 
which  always  leapftBls  a  particular  isaae  be- 
tween parties  thereia  named,  bol)  general,  ve- 
quirinff  the  sherifl^te  setuni'  jurors  eaeeg^b  f» 
try  aUihe  priaoeefSi  aot>  naming  any.  And 
tbe  return,  which  ii  the  aeswer  to  it  hjF  a  pan- 
nel or  pannels,  is  as  geeeral ;  tbe  title  of  every 
pannel  being  *  Nomina  junior'  ad  triaMibaie 
pro  domino  rege,'  and  eo  BMie;  er  ^  nniiea 
juretorum  ad  tri&ndum  inter  dMm  regyun  et 
prisoner'  ad  banran^'  without  aaoKipff  any  of 
the  prisoners,  and  it  umps  rtseid  if  it  ahoelo  be 


wai 


to  be 


otherwise  s  fi>r  the  prceept  geee  to^lba  alMnff 
before  the  sceMons»  and  has  return  is 
to  be  mode  at  the  beginning  of  the 
whea  it  is  not  knowa  who.of  the  priaaMre 
be  indicted;   or,  if  indicted,  who  will  9 
not  guiky,  or  |^y>  er  a  paidoa^  er 
plea. 

When,  foB  the  trial  af  a  pMtieelar 
(or  divers  prisoners  that  see  theegbt  i 
put  upon  trial  by  the  same  jury),  a  jnry  is 
about  to  be  taken  set  of  any  paimel,  tbeetek^ 
as  he  goes  along,  may  take  a  note  in  pa^er 
oflhenaiMofevervooetbaliseiraiti;.  or  he 
may  (and  usually  dolb)  write/nr.  oa  the  aaid 
pannd,  against  the  muaaof  every  eee  ssseaii : 
but  tliii  note  or  mark  is  ao  part  of  the  raoerd  ; 
it  ui  not  ex  in$tUmtian€  kgi$^  it  is  beta  Telno- 
tary  memorandum  for  the  help  of  bn  neoaary. 
If  he  could  safely  trust  10  the  strsegtb  ef  hue 
memory,  be  need  not  write  at  all  oa  thiaenca 
sion;  IroeaB,nottiliafiiy>My  isoweni^  who 
try  the  nrisotter.  Bet  ^len,  uideed,  ^e  derk 
must  (iron  bis  nslea  or  mesMiy)  nrk 
name  of  all  the  twelve,  entering  tbeoa  1 
record  of  the  indictment,  in  this  maaaer,  via. 
just  after  the  *  Ideo  immediate  veniat  iade  ja- 
*  rata  coram  pmfetis  justie.'  Sbc*  adding,  «  ek 

<  juratores  juratSB  illius,  Sec  aolL  A.  &  &c. 

<  dicunt,  flee'  And  it  is  by  this  only,  that  tb« 
names  of  those  that  are  swonii  coma  In  be  ef 
record ;  and  it  is  this  entry  imon  the  bedy  eC 
the  indtetment  alene,  that  la  the  leoerd^  tbas 
shews  who  were  jurors  swora,  to  try  thia»  or 
that,  or  other  prisoner  or  prisoners. 

So  that  if  the  old  pannel  were  lUed^  eiul 
were  a  reoord,  as  tbe  prisoner's  rannrt  wenkl 
suppose,  yet  it  would  not  thereby  be  naila  a|s-> 
pear,  that  the  saki  pannel  was  lemine^  or 
'  for,  or  ia  order  to  tbe  trialef  this  pri- 


tbe 
kontbn 


2.  TheoklpanneinnotfiManMiigtbe 


V5} 


Jbr  Bigk  Trmson. 


A.1X*it9t. 


a  ptmiel  dooi  noil  praiooe  »  jury,  Hm 
9mp  aad  «k  Id  tmw  it  by  •«  a 
IbiB^.  Ml,  haweter  lh«y  hm  n,  we 
alfeviltobearMMriL  Ilwisraoeived  ileftcne 
mm;  itisaboMiveaBdeoiiMftloiiolliiiig.  And 
it  ■  BOl  eMiy  tliiii|r  Ihat  piwolb  m  court  in 
«devloarocord,that  eotte»  lobeso.  A  fri- 
frill  plea  dial  is  rojeoled,  is  not  reoonled. 
A  ftmmUmmtaH  or  bill  of  indictnieiit,  before  it  ie 
MidfiBiiotarocnnl:  Aiiflif  aaigaomrtNiBbe 
lUMitd  aipoa  a  bill  of  indieiaieot,  it  novor  caa 
be  a  lOQovi  ;  aad  tbereapon,  the  derfcs  do 
MBoiirtBe  Ibrow  It  away,  tboogb  eoiaetiaiet 
Ibcy  keep  it  aad  pat  it  on  the  file,  only  taking 
CMetaereMil,;  botif  they  do  forget  to  erou 
it,  jet  il  it  not  a  reeerd. 
By  all  this  it  ie  apjpaient  how  gnat  the  diffe- 
i  is  between  a  preoe^  and  nannels  in  this 
i  a  Venin  Facias  ano  a  pannel  re- 
whieh  is  ever  itsned  after 


iwae  jeiaed,  and  doth  always  aiention  the  par- 
tieakw  paeties  asd  matlnr  i  relates  to,  and  is  a 


a  gvsond  Ibr  an  Habeas  GiN'pora 
mih  a  Talcs,  to  be  retaunriile  at  a  eortahi  fa- 
tore  day.    Bot,  m  this  case,  in  this  coort,  it  is 


Cam  qnoddanr  beHoin,*  te.  betag  an 
ical  narratrre,  is  not  positive  enough: 
for  adhering  to  the  king's  enemies  being  one 
of  the  traasona  laid  in  the  charge,  there  ought 
to  be  a  war  at  the  time  of  the  adheaion,  and 
of  neoenity  then  that  ought  ta  be  presented  bw 
the  jury ;  for  though  yoor  lordships  can  jadi- 


flk*  Ji.  Skmmr.  Then,  my  lord,  since  there 
iia  new  pannel,  we  hope  we  stand  in  the  same 
upon  the  act  of  pariament,  to  take 
a  ta  the  indictment  belbn  thie  jwy 
we  did  before  the  other  jory  aworo, 


dltfiatisemleset 

Trdy,  Yai|  tndy,  I 


that 


L.C.  J 

maybe. 

Au.Gmi.  But  these  gefltlemsn  weald  have 
dmewell  to  h^a  gtveh nocioa of thsir eaeep- 

Sr  B.  Skomtr.  My  loid,  1  shall  not  stead 
opoaaa  oceation  wMh  t  think  1  might  tike 
t»  the  wiord  *  Tamasf  id  *e  indictment,' w  hM, 


^K 


Itbatroopa  ofmen,orhovMs,  or'what 
net  appear;  bat,  I  thhds,  we  have 
tothechief  overl^aot  laid  in  #ie 
od  that,  we  pt^ssBae,  if  my  brief 
bt  light,  will  be  eofficieat  to  set  aside  this  ii 
diotaseut:  that  Hr.  Cook  dM  i^pee  with  other 
MMntaeeoidMr.Cbamoekiato  Prancetotbe 
sud  late  king  James,  and  kiotf  James  is  n«v^ 
— aleaad  before  ih  all  the  hidtcimsnt;  thil  is 
snetaofplion  that  we  have,  that  thei«  is  no 
htekiar  James  mentioned  io  the  indictment 
brisee  Ma.  ifmy  copy  be  rights  ifitbeolhcr- 
wise,  ianppow they  willfiod  it :  ills fadd.  That 
Mr.  Cook  did  agtoe  lo  send  Charaoek  as  a 
msmsagw  iota  France,  •  Eidem  neper  regi 
*  Imeba/  and  no «  Rex  Jaeobua'  li  mentioned 
bsfom.  Then  there  is  another  exception,  and 
tbstietina:  th^  eome  and  say.  That  whereas 
Ihsre  wean  war  with  Pkanee,  which  is  only  in 
the  iadiatmeiit  by  way  of  mekal  or  rehearsal 
sf  as  hiiiary,  •  Cmdeam  per  magnnm  tempos 
*foit  at  moda  sit,'  dec.  Mr.  Cook,  the  pre- 
BiaKa  knoering,  i&d  oonmaes  and  imagine  the 
bing'adca*,aisddidadhtretotbe  said  kiog't 
esoMMS  aoob  a  day«  Now,  my  lord,  I  do 
fomklhsft  tbii  9m  U^m  he  moiotalned,  for 


me  jn 
cially 


take  notice  of  vrar  or  peace,  yet  yea 
cannot  take  notice  of  it  at  such  a  parfloalar 
time,  and  the  reason  is  fjfom  the  notion,  that  is 
in  my  lord  Coke  in  kis  third  Imnitates,  cap. 
Troipan,  That  adhesions  to  rebebi  ie  not  ad- 
hesion to  tlw  king's  enemies,  for  a  rdid-is  Hot 
said  to  be  an  enemy ;  but  it  must  be  adhet«n|^ 
to  aoch  an  enemy,  as  between  whom  and  the 
king  there  was  war  at  that  tioie  |  and  coUse- 
qnentlj^  it  ought  to  be  more  positively  averred 
in  the  indicUnent  than  it  hers  is ;  but  ae  to  the 
eteit-aet  ofMr.  Cook's  consulting  and^  agree- 
ing to  send  Chamock  over  to  the  said  hoe  king 
James,  to  give  him  notice  of  what  waa  agreed 
upon  between  them,  when  king  James  le  noit 
named  before,  that  can  never  be  got  over,  with 


Mr.  Baker,  It  is  a  mistake  of  your  copy, 
sir  Bartholomew  Shower. 

Att.Oen,  I  haw  looked  intotheracbfd,eMl« 
it  is  '  Jaoobo  secundb  nnper  regi,'  not  *  dkttK' 

Sb  B.  Skoamr.  Then,  with  submiaskm,  oiy 
lord,  they  oaaaottrr  oanow,  for  wedoghrta 
have  a  true  copy  orthemdictmcnt 

Mr.  Bafmt.  Upon  danwud. "  But  yaniteiror 
demanded  it» 

SNr  B.  Sh$w9t.  Yea,  it  was  demanded. 

Mr.  mkef.  Whodemonded  it? 

Sir  B.  iSiewer.  Oar  asHdtsrliwIiA^. 

Mr.Be^.  No,hedidnot;  IgoveHfaim 
afficitfaiily. 

A$t,  Otn.  Witb  Btabmisstoft,  my  krd,  it  b 
Odol^edioa  s«  all,  thdt  their  copytowrong. 
That  shSMM  hate  bedn  before  the  priiKmer  had 
pleaAedrfor  die  words  oTthe  act  aro,  That  ha 
sbaM  have  it  so  many  dhyd  before,  tor  ensUa 
him  topleadvandhe  cahoatbeput  to  plead  im- 
less  he  have  a  copy  cf  theinmcfoient  so  fong 
before:  and  al  Bookwood's  Irhd H  waasaid  by 
the  ONirt,  it  couM  not  be  Pledged  after  |dea 
pleaded. 

Ut.Burleigk.  The  copy  Was  given  to  ma 
publicly  in  oomt. 

So4.  Gen,  Why  M  not  year  aofidtcur  eem- 
pareitwiththeindlctaientP  ^ 

Att,  Gen,  They  might  ha¥h  dompaieditby 
iheclerksreadingittothem;  hut  they  wID  not 
admit  the  prisoner's  sdiciloir  ta^eetbeoriginal» 
because  the  aetetpressly  mystheyshsB  not 
have  a  copy  of  the  witnesses  names. 

Sir  B»  Shemer.  The  officer  is  to  deliver  a  true 
espy  of  the  indictment. 

Att.  Gen.  No ;  the  party  iato  demand  It  by 
hiisaself  or  his  agent,  and  dien  be  is  to  haVbH  : 
alid  if  he  be  denied,  he  oi^ght  to  apply  himself 
to  the  cburt,  who  wiliorder  the  delivery  of  it ; 
but  we  stand  upon  it,  that  th^  cannot  teka 
this  exceptfoa  now  afler  they  have  pleaded,  for 
Ihehrtent  of  the  copy  is  to  enable  hmi  to  jdead. 
*  L.C.  h  Trebjf.  Tiiacopy,l9theii^^par- 
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lunneatt  is  4o  be  delivered  t^  the  prisoner,  his 
attorney,  agent,  or  solicitor,  if  they  require 
the  same  :  and  here  it  seems  there  was  no  re- 
quiring of  it,  but  it  was  ▼oluntarily  given  ;  and 
now  ^ou  have  lapsed  your  time  of  making  the 
exception  of  wanting  a  copy,  by  haviug  pl^ed 
to  the  iudiclment,  wbereuv  you  have  in  efieot 
admitted  and  decUred,  eitner  that  you  had  a 
true  copy  of  it,  or  that  you  did  not  think  fit  to 
require  one ;  ior  the  Ose  of  the  copy  is  to  better 
enable  the  prisoner  to  plead.  But  when  you 
did  plead,  you  took  upon  yourself  to  be  well 
able  to  plead  without  the  help  of  a  copy,  which 
yon  might  have  hfid  upon  the  asking  lor. 

Sir  S.  Shamer,  Then,  my  lord,  there  is  ano- 
ther thing  in  the  indictment,  that  in  this  overt- 
act  there  is  a  new  time,  and  a  new  place, 
and  a  new  verb,  and  a  new  fact  alleilffed,  and 
no  nominative  case :  it  is  alledged.  That  Peter 
Cook,  at  first,  with  Others,  did  so  and  so  :  and 
then  the  first  of  July  to  bring  the  treasons 
aforesaid  to  effect-  there  et  alibi  ^c,  (which  is 
very  loose,  for  I  know  not  whence  the  venue 
mustoome)  did  truiterously  with  Cbamock, 
Freind,  Sec.  consult  to  procure '  Diversas  Tur- 
mas  et  Legiones,  &c.'  to  join  with  them  in  En- 
gland, andthen  it  comes  et  uUerius  such  a  day, 
year,  and  place,  did  traitorously  agree  so  and 
so,  and  not  say  who :  Now  this  is  neither  by 
ej4»ress  words,  nor  rule  of  grammar  to  be  re- 
feired  to  the  prisoner  at  the  bar ;  it  does  not  say 
*  ipse  idem  Petrus  Cook  ;'  now,  my  lord,  that 
the  king's  counsel  thought  it  necessary  ii^  every 
overt^act  is  plab,  because  those  woi^  are  put 
in  every  other  clause  of ihe  indictment,  in  those 
chiuies  that  go  before^  and  those  clauses  that 
come  after;  then  if  they  will  take  it,  that  this 
clause  must  refer  to  the  next  antecedent,  that 
will  not  do,  for  the  next  precedent  nominativ* 
caK  is  either  Freind  or  Chamock :  So  that 
this  is  without  a  nominative  case,  and  the  pre- 
cedents in  my  lord  Coke's  entries  361,  and  all 
the  other  books  have  the  nominative  case  repeat- 
ed, where  there  is  a  new  time,  and  a  new  place, 
and  a  newlact  alledged :  Now  it  might  betme^ 
that  the  prisoner  at  the  bar  might  be  present,  and 
this  same  treason  might  be  discoursed  of  and  agi- 
tated, and  there  might  be  a  consult  alwut  this 
business;  and  yet  it  is  not  necessarily  implied 
that  be  muti  consent  and  agree  to  send  Char- 
nock  into  France,  upon  which  the  great  stress 
of  the  indictment  lies  :  therefore  we  say,  these 
words  having  no  nominative  case,  the  indict- 
ment canaotliold. 

Att.  Gen.  My  lord,  as  to  this  objection,  it 
will  receive  a  very  plain  answer.  Our  indict- 
ment begins  and  sets  forth,  that  Peter  Co(^ 
the  prisoner  at  the  bar^  did  imagine  and  com- 

Ethe  king's  death,  and  did  adhere  to  the 
's  enemies,  and  these  are  the  treasons : 
hen  it  sets  forth  the  overt  act,  that  in  ex- 
•cution  of  the  traiterous  oompassings,  imagina- 
tions, and  adhesions  aforesaid,  *  Ipse  idem  Pe- 
trus Cdok,  together  with  sir  William  Parkyns, 
Mr.  Chamock,  sir  John  Freind,  and  others, 
did  propose  and  consult  to  procure  from  tlia 
French  Jdi^  forces  toinvnde  this  land  ;  et  ul- 


Trial  i^PeUr  Coot, 


[SS2 


lertas,  he  and  they  did  agree  to  asiid  Cbftr- 
nook  to  the  lale  king  James. 

Just.  Rakeby.  There  ia  the  first  npminQr  of 
James  the  second,  late  king  of  England,  and 
there  is  no  eidem  Jacoh,  I  promise  yon. 

L.  C.  J.  Trehy.  Well,  that  mistake  is  over. 
Prav  go  on,  Mr.  AttonMey  General. 

Att.  Gen.Hy  lord,  astothisobjectioa  of  sir 
Bartliolomew  Shower,  he  would  nave  ipse  idem 
Petrui  repeated  over  again  ;  and  hesaya,  diat 
we  lay  a  oistinct  overt  act  with  a  diflereat  time 
and  nlace :  now  thatis  a  mistake  too ;  it  ia  not 
a  differjent  time  and  place,  but  the  sametiaie 
and  place ;  and  it  mentions  that  *  cum  R.  Char- 
nock,  J.  Freind,  &c.  et  cum  aUis  Proditoribos 
conveniebat,  consultabat,  &c.'  which  he  aavs 
may  refer  to  sir  John  Freind  or  Chamock : 
but  if  you  look  into  the  frame  of  the  seotence, 
that  can  never  be. 

Just.  Roheby.  Petrus  Cook  is  the  nomiiia- 
tive  case  that  governs  all  the  verbs. 

Att,  Gen.  And  there  is  no  other  nominative 
case  in  ail  the  indictments,  but  Petrus  Cook, 
except  it  be  in  a  parenthesis,  and  that  aavea  the 
rule  of  grammar,  if  there  were  any  thing  in  it, 
that  it  must  refer  to  the  last  antecedent 

Sir  B.  Shower.  When  it  comes  to  the  douse 
thathedidpirocure  horse  and  arms,  there  the 
nominative  case  is  repeated. 

L.  C.  J.  Treby.  It  would  not  have  made  it 
worse,  if  they  had  made  it  so  here  ;  hut  the 
question  is,  whether  it  be  necessary  ? 

Sir  B.  Shower.  Indictments  ought  to  bo  pre* 
cisely  certain ;  butthiswesayisnotso. 

Att.  Gen,  But  hers  is  as  much  certainty  as 
to  the  person,  as  can  be,  that  he  did  commit 
with  such  and  such  .about  such  things ;  and 
further,  the  same  dsy  dki  agree  with  Sie  samo 
traitors  to  do  so  and  so. 

Just  PowelL  Indictments,  it  is  true,  ought 
to  be  plain  and  dear ;  but  I  do  not  see  but  hero 
is  as  much  oertaintv  as  can  be,  that  he  did  such 
a  day  consult,  and  further,  the  samo  day  did 
ag|ee  with  the  same  persons. 
SirB.SAover.  Who  did  agree,  my  lord  ? 
Just  Powell.  He  that  did  consult  with  thoa 
before,  and  that  is  Peter  Cook. 

Att.  Gen.  You  would  have  had  on  to  put  it 
to  every  verb,  1  believe. 

Sir  B.  iSAowf r.  In  indictments  no  presump* 
tion  ought  to  be  used,  but  the  facts  ou^t  to  be 
directly  and  potitivdy  alledged. 

Just  Powell.  It  is  true,  there  shouM  be  no 
presumption  ;  and  there  is  none  here,  for  cer- 
tainly this  is  a  plain  assertion  offset . 

L.  C.  J.  TrAy.  Here  are  two  thingsthatare 
set  forth:  First,  That  Peter  Cook  did  saeec 
with  sir  John  Freind,  sir  William  Psrkyns,  and 
others,  and  then  and  there  did  consult  with 
them,  and  consent  to  procure  an  invaaion,  and 
join  an  insurrection  thereto.  And  lecmKUy, 
further  with  the  said  traitoifs  did  agree  to  send 
Chamock  into  France.  Now,  what  is  tlie  no- 
minative case  to  this  sgreement  P  Is  it  sir  John 
Freind,  and  sir  Willilto  Parky  nsP  That  is  im- 
possible :  for  they  could  not  M  said  properiy  Id 
meet  and  oonsalt  with   ' 
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of  tben  wilhins  Mb  wif  aad  die  rett.  And 
tim  the  BoaBber,  if  it  bed  referred  to  tbena, 
aheeld  heve  bccD  plarel :  bol  here  it  is  ein- 
geler,  [egreefitl  mad  the  seme  is  oo  more 
tfaao  this  :  thet  then  and  there  Mr.  Cook  did 
neei  with  aneh  persons,  end  did  consok  with 
then  ehont  saeh  eod  soch  metters ;  and  far- 
ther did  eme  with  tfaCBD  to  do  thus. 

Sir  B.  Sbepcr.  The  meenng  is  not  to  be 
ibrced  ead  strained  by  iuferenoe  or  preelimptioa, 
but  it  oovht  to  be  express  and  plain. 

L.  C.  J.  Trdy.  Nay,  yon  cannot  express  it 
better ;  yea  may  make  a  tautology  of  it,  if 
yee  wilL 

Sir  B.  Smmtr,  The  paragraph  is  long,  my 
Iwd,  and  therefore  requires  the  more  care  to 
hate  thoee  repetitioes  that  are  neoeasary. 

L.  C.  J.  Tr^,  Your  objection  to  this  para- 
graph is,  that  it  is  too  long ;  but  repeating  the 
Mme  nemmatif  e  case  to  erery  verb  would 
nake  it  much  longer. 

Sir  B.  Shower.  It  cannot  be  nndenrtood  to 
mean  Peler  Cook  without  presumption,  which 
oeght  not  to  be  in  an  indictment. 

Att.  Gee.  And  as  to  sir  Bartholomew  Show- 
er's first  objection,  bis  copy  is  right  too,  and  he 
BbtoekthepfaM9e. 

Sn*  B.  Skotptr,  You  abonld  have  giren  me 
thatferananawer. 

Ait.  Gee.  Nay,  you  ahovld  have  taken  more 
cue,  and  not  have  made  the  objection. 

L.  C.  J.  JVtby.  Trotj,  I  think  it  ia  bardly 
poenhle  to  have  made  this  better,  if  it  had  been 
etherwise  than  it  is. 

Seij.  DamalL  My  lord,  we  think  we  hare  a 
good  feel  of  it,  wbtch  we  rely  upon,  and  there- 
ttedonotsomnch  insist  upontheseexceptions ;. 
though,  in  dnt  v  to  our  client,  we  mention  that 
whid  we  think  is  necessary,  and  we  submit  to 
year  lordehip. 

a.  ef  Ar.     Set  Peter  Cook  to   the  bar. 

Ckieh  waa  done.)  You,  the  prisoner  at  the 
,  these  good  men  whieh  you  shall  heer 
cded,  and  personally  appeer,  are  to  piss  be- 
twem  ear  sorereiffo  k>rd  the  king  and  you, 
epoB  trial  of  your  life  and  death ;  if  therefore 
ytawovld  challenge  them,  or  any  of  them, 
yser  time  is  to  spnk  unto  them  as  they  come 
totbe  book  to  be  ewom,  and  before  they  be 


Cfyer.  Call  sir  John  Sweetapple. 

BtMmSm€€imle.  Here. 

Cook.  My  lord  chief  justice,  if  yoor  lordship 
plme,IamadTiaed-^ 

LCi.  Ilreby,  Pray,  Sir,  speak  out,  that 
«e  nay  bear  what  you  say :  and  let  the  Cryer 
for  silei 
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Cook.  My  lord,  before  the  jury  is  called,  I '  firmative  will  net 
•SI  adrised,  that  if  any  of  the  jury  have  said 
ilmdy  that  1  am  guilty,  or  they  wilt  find  me 
piky.  er  I  shall  sailer,  er  be  hanged,  or  the 
wc,  tiiey  are  not  fit  or  proper  men  to  be  of  the 
jmy.* 


L.  C.  J.  Trtby.  You  say  right,  Sir,  it  is  a 
good  cause  of  challenge. 

Just.  Rokeby.  That  will  be  a  sufficient  cense, 
if  when  they  come  to  the  book,  you  object  that, 
and  be  reedy  to  prore  it. 

CooJk.  Which  IS  sir  John  Sweetopple  ?  (He 
was  she#n  to  him.) 

CI.  ofAr.  There  he  b. 

Cooff.  I  challenge  him. 

a.  fAr.  William  Walker. 

CotJt.  Sir,  bare  you  said  any  such  thing, 
thatron  beliere  me  ruihy  ?~^Wetker.  No, Sir. 

Mr.  Baker,  My  lord,  he  is  asking  of  the 
juryman  tbe  question. 

J^u^  Eokeiy.  That  is  a  fact  the  prisoner 
should  prore  u|>on  him. 

Alt.  Gen.  My  lord,  he  must  not  a^thejufy 
that  question,  \vhether  they  have  declared  -be- 
fore, that  they  will  find  him  guilty ;  that  is  to 
make  them  guilty  of  a  misdemeanor. 

Seij.  Darnall.  Is  it  any  misdemeanor  for 
me  to  say,  I  think  or  beliere  such  a  man  i^ 
guilty?  . 

At  t.  Gen.  If  he  be  summoned  to  be  of  a  jury, 
and  declare  hia  opinion  before- hand,  it  is  a  mis* 
demeanor. 

Serj.  Damall.  But  suppose  it  be  before  he 
was  summoned  ? 

Att.  Gen.  If  yon  make  any  such  objection, 
you  most  prove  it,  and  not  out  of  the  juryman'a 
own  mouin. 

Serj.  Darnall.  I  think  any  man/ my  lord, 
that  comes  to  serve  upon  tbe  jury,  may  be 
asked  any  question  that  does  .not  make  him 
guilty  of  any  ofienoe  or  crime,  or  liable  to  any 
panishment:  Now  if  any  of  these  gentlemen 
that  are  returned  upon  this  pannel,  before  the 
summons  have  decbircd  their  opinion  that  the 
prisoner  is  guilty,  or  ought  to  suffer;  with 
submission,  the  prisoner  msy  Sbk  such  a  ques- 
tion, whether' he  have  said  so,  yea  or  no  ? 

Just.  Pomell.  He  cannot  opon  a  Voyer  Dire  ^ 
be  asked  any  such  question. 

Just.  Roicefy.  It  is  not  denied  to  be  a  mate- 
rial objection,  but  it  muat  be  made  out  by  proof. 

L.  C.  J.  Tr^.  You  pot  it  too  large,  bro- 
ther Darnall;  you  may  ask  upon  a  Voyer 
Dire,  whether  he  have  any  interest  in  the 
cause ;  nor  shall  we  deny  you  liberty  to  ask 
whether  he  be  fitly  ouaKfied,  according  to  law, 
by  having  a  freehold  of  sufficient  value ;  but 
that  you  can  ask  a  juror  or  a  witness  every 
queation  that  will  not  make  him  criminous,  that 
is  too  large :  men  have  been  asked,  whether 
they  have  been  convicted  and  pardoned  for  fe- 
lony, or  whether  they  have  been  whipped  for 
petty  larceny :  but  they  have  not  been  obliged 
to  answer ;  for,  tbouffh  their  answer  in  the  af- 
make 


I  them  criminal,  or  anb- 


*  Ssethe  ebieelioB  to  Mr.  Raikes  in  the  Case 
rfO'CiWRr,  O^Cdgly,  Bmiis,  Levy,  and  Al. 


len  at  Maidstone,  a.  d.  17)^8,  inthisCollectioQ. 
See  too.  Leach's  Hawkins's  Pleas  of  theCrown, 
b.  S,  c.  43,  8.  98;  and  the  objeclkm  to  die  earl 
Maieschal,  eari  of  Dumfries,  kMd  Bhm^ie 
and  lord  Johnatoun,  vol.  S,  pp.  690,  601  of  this 
Collection.  See  too  Peake's  Law  of  EvidenoCi 
G.  9.  ••  %.  ait,  WitneaMi  diaereditoig  then. 
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>Qt  thflm  to  pamhoMBt,  yet  they  ve  matten 
of  infiuDT ;  mod  if  it  be  «9  iolaiiKiiisliii«g»  iImI 
M«nM«pli4#iiMperveAai«ii  fnuo-bQn^liMind 
toepfiMr.  A  Mi^iied  Miaa  Is DOl.giiMy,  hit 
crime  is  purged ;  butsicfdf  farlliejieiiMcb 
«f:lt,  it  ^MiHtMitbe  ^  apoB  bio  to  «iM»'9r  a 
qaestion  whereon  he  will  be  Ibrood  to  fomwear 
or  disgrace  himself.  So^erpoBshavebeeaez- 
cosed  fiom  answering  wbether  thay  haae  been 
oommitted  to  Bridewdl  as  pilfenrs  qr  ▼amnts, 
or  to  Newgato  for  etippiDg  or  ooiaing,  £e.  yet 
to  be  aiisiiMtod  or  coBimtttad  is  oolyamiafer* 
4«aie  and  sbaroe,  no  crine.  Tb^  like  has  iieen 
obserYed  in  other  cases  of  odious  and  ioftmoos 
matten  which  ware  not  crimes  indictabto.* 
Eat  to  keep  to  our  case,  it  is  true,  a  juror  niay 
be  challeoi^  beiog  an  alien,  or  beingA  villain ; 
bat  where  4he  natter  apfMrenlly  carries  crime 
or  shame,  it  should  be  prored ;  the  outlawry 
should  be  proved,  and  so  should  the  being  a 
viUaia.     Yet  tkmX  ^  no  crime,  though  it  be  an 

H^Fbamall.  But,  my  lord,  I  take  this  to 
heaojiiaiiqerofiBfiNByataU;  theieia  nothing 
of  crime,  nor  nothing  of  reproaohi  but  only  a 
declaring  of  a  man*s  opinion. 

L.  €.  J.  IVely.  Ttvly,  1  think  otherwise ; 
I  take  it  to  be  at  least  a  scandaloua  misbeha- 
,  and  deservedly  ill-spoken  of,  for  any 
I  to  praudjge,  especially  in  such  a  heinous 
I  think  it  is  a  very  shameful  diaeo- 
very  of  a  man's  weakness  and  raahness^  if  not 
MaUcOf  to  judge  before  be  hears  the  cause,  and 
heton  aha  party  that  is  aocused  could  be  tried. 
But  it  aeams*  by  what  the  prisoner  saya,  that 
lie  would  aak  all  the  jurors,  whether  they  have 
not  aaid  that  he  was  guilty,  or  that  they  wotdd 
lind  him  guilty,  or  that  be  ahould  be  hanged, 
or  the  like :  which  (presuming  bim  innocent) 
is  to  ask,  whalber  they  have  not  defamed  and 
alandered  him  in  the  highest  dema ;  nod  to 
force  them  to  discover  that  they  have  a  aaortal 
hatred  to  bim,  and  coma  with  a  maliciouareao- 
hitioB  to  eoAvict  him :  which,  admitting  they 
aaa  uot  punlahahla  by  our  law,  yet  are  th'mgs 
an  lietaatobly  viekad  and  ao  sraiMtalans,  aa  are 
•ot  fit  to  be  reiguired  to  be  displasad  by  ami 
ngai«at  theaHtlvof . 

BvQ.  DamaU.  Pmy,  my  load,  what  is  wwt 

mmofk  than  for  n  nan  to  say, 
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IJhaanljfeols  upon  oocasioa  of  thia  conanraey  ; 
and  it  importo,  Ahat  if  evidence  ahonhl  aoa  be 
4me.aod  ckar,  he  would  aoouit  him*  And  no 
be  ia»  as  be  should  be,  indinarcaL     But  if  a 


say,  befoae  he  is 
MmnWawd  to  be  upan  a  jory,  wiben  fce  hears  a 
laat  rc^^tnd  cioncemiag  aacb  n  one,  to  say,  1 
bdJpeva he ia guilty, or,  I  anof  ipiaian  heia, 
and  I  am auoahe  will hs hanged?  ai^yettheae 
ianoMneinibia.' 

L.C.  i.  2V«iy.  TCroly,  hfathar  DnrnaU,  I 
know  flat  how  yon  any  appiore<^annb  anaa, 
hat  111  oaMwe  you  I  do  pat  ItakethavMs- 
4iaa  not  to  be  aoncemiiig  n  asao^i  diaanaming 

AttABAsiiuiAlll  *'   MM    if  m^m%Mi^    \tMnritnir  iiAi^a^  av  a 

report  of  alaar  /endaace,  a  jnan  ahauld  say, 


.Suppoaiog  thai  to  be  hma,  auah  a.  aun  ia  0niUy, 
anl  1  alMuU  •fiai  bin  ao  if  I  Kona  ^  hia>iry . 
Thia  night  not  be  auftaent  taaal  aaidaa  jneor : 


VniUfiad  for  a  juror,  nttrai  pasitiB«ly  thai 
auidi «  priaoner  isguilty,  and  that  ha  mU  find 
him  so,  whatever  evidenoe  or  proof  ba  given  or 
made  to.the  cgintrary ;  I  think  that  may  he  a 
ariademeanor  punianable  as  an  owning  and  ^en- 
couraging of  talahood,  pegury,  and  miastioa, 
and  a  oontanpt  and  acandal  to  the  jua^  of 
the  ktngdofn :  though  I  hope  and  briieve  thai 
no  man  bath  so  demeaned  himself. 

Just.  PgtPcU.  In  a  civil  caaait  would  he  a 
^ood  cauae  of  challenge.  If  a  onan  have  given 
his  opinion  about  the  right  one  way  or  other, 
nay  you  not  upon  a  Voyer  Dire  adc  him  wtie- 
ther  he  hath  given  b&  opinion  one  wmy  or 
other?  I  believe  it  may  be  aakad  in  a  oiivil 
cauae,  because  he  may  have  bean  a  reforae.; 
but  if  you  make  it  criminal,  it  cannot  be  aakad, 
becanse  a  nnn  ia  not  bouiid  to  aceuae  htmaelf  ; 
now  the  difierenee  liea  in  the  nature  of  the 
cauae ;  it  is  not  criminal  in  a  civil  eaae  for  a 
09an  to  aay  he  waa  an  ariiitrator  in  such  a  oaaa, 
and,  upon  what  appeared  before  him,  he  waa 
of  suoh  an  opinion. 

AU,  Gm.  But,  my  k>rd,  it  is  a  different  CMa 
to  give  an  opinion  nbout  the  right  between 
where  a  nan  ha 


■'»  *»W  HI— I  I  ||^p»     [mmmmmmmmrwmmnmrff 

^  Is  toitfaia  matter,  aae£cah^8  Laai.af ;£vi- 
i,c^.fi,a.«C 


party  and  narty  ^ 

nitrator  and  so  in  the  nature  of  a  judoe, 
where  a  man  ia  to  go  upon  a  jury  n  taa  < 
of  life  and  death,  and  before  the 

S'ven,  he  dedam  bia  opinion  without  huaring 
e  cauae. 

SirB.Skower.  My  hud,  wa  know  aevaad  of 
the  trials  have  been  printed,  and  the  ndnaa  of 
several  persona  mentMnad,  and  unanfoadinif  of 
the  trials,  or  oonverring  about  nana,  aaen-aia 
apt  to  give  their  opinions  oaa  way  or  other. 

Serj.  Dumall.  It  iaoDly  an  olgoaison  in  < 
he  hu  done  it. 

JmL  fiok%.  But,  brathar,  how  em 
aak  him  the^neation? 

tog.  DurnaU.  If  the  oont  aaa  of  i  ' 
that  it  ia  auoh  a  cr^na  that  it  cannol  < 
93  tending  to  make  a  ana  aeanae  hinadf  a£  an 
iafoanuaarine,  thep  we  aubnit  it  to  yoa,  and 
I  confesa  we  muat  not  aak  it ;  but  we  rniinnt 
apprehend  that  Ihara  ia  either  crime  or  in&my 
in  It,  though  we  IhiidK  at  ia  an  sltftrtjaa,  and  a 
good  cnuae  of  <Mttenga. 

Baron  Posrys.  I  tbmk,  tfaougfc  it,he  not  naah 
a  crime  m  imowoa  upan  whlah  a  aaan  Ji  not 
to  be  ciedited,  for  that  la  infony  n  the  tf^  of 
Jthe  law,  whereby  n  nian  aa  pwfudiead  m  Iria 
credit ;  yet  however,  it  ia  a  shameful  thiaar  for 
a  flMU 
heard  I 


a  flMU  to  give  hia  jndUeiit  befone  ha  featli 
heard  the  evidea^a  ;  and  tharaftBa  1  think  you 
ought  not  to  atkhioiit,  to  laake  baaaaasmae 
himaetf;  if  it  be  ag  appasbriaaa 


r  aakad  to 


Seij.  DamalL  Truly,  my  lord,  I 
took  it  to  be  the  role,  if  the  4hing  aakf 
paoan  latamad  tie  not  awarimil  narli 
the  pnr^  that  ia  Miiad  Miihktv  aaanvift  it. 
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LO.  J.  TM^.  f  would  ftiii  kaow,  if  yon 
shooU  vk  aoy  of  the  iurvmen  this  qtiestioii, 
wfaetbor  bebe  foilty  of  «Jl  the  crimes  that  are 
ptnteocrf  hf  the  Jaet  ad  of  grace,  he  he  hoimd 
vnnswernT 

Serj.  JkrwdL  UoHoiibtedly  we  caniiot  ask 
Dj  lacfa  qoeitioB ;  no,  Dot  to  any  one  of  the 
tbffl|^  therem  iBentionerf. 

L  C.  J.  Trtby,  Bnt  yet  yoa  will  force  him 
todiKover  a  crime  (if  it  be  one)  that  is  nopar- 
dtoed. 

Jost  Fowdi.  Certaioly  too  go  too  far,  hro- 
iker,  ibr  DO  man  ii  obliged  to  chai^  himself 
vkb  what  fa  criminal;  bat  whether  this  be 
crinnni tossy,  <  I  Miefc  such  a  one  will  be 
*  faaogcd,'  is  of  another  consideratiOD. 

ivst  i2dAe6y.  Bat  I  think  it  most  be  proved 
vpm  him,  if  any  ohiection  be  made. 

jfr  B.  ShoKtr.  My  lord,  it  will  be  no  easy 
tiufl^  to  bring  witnesses  to  prore  this  matter, 
ud  therefore  we  woald  baTe  it  from  his  own 


Joit.  Rokdy.  And  it  Ss  a  irery  hard  matter 
Wt  ma  10  Se  put.  npon  piofing  every  dis-» 
coinethst  be  has  bad  about  the  poblic  affidrs 
oflbeline. 

Jtttfftfer.  The  ranson  of  yoor  exception  is, 
An  he  bss  declared  his  opinion  before-hand, 
tknibe  party  wooM  be  banml  or  wonM  suffer, 
^■t reproach  and  a  rtSection  tipOn  a  wise 
nasoiodo;  and  if  they  can  prove  it  npon 
^  letdMD  do  it :  bat  whether  yoa  should 
m  hioi  soeh  a  qnestion,  whether  be  be  a  fool 
«t  bare  for  the  giving  an  opinion  one  way 
«  Blber,  that  is  the  question  berore  vol 

8b).  Jhmali,  Mj  lord,  we  do  not  oflTer  it 
to  the  ceart  as  an  olgection  that  be  is  not  a  wise 

Ait,  Ges.  Bat  what  a  man  do^s  utter  im- 
P^iteiT,  OMT  occasion  a  prejudice  against 
hia«  and  theicrore  ought  to  te  proved,  and  not 
hetijnTeJthimoelf. 

LC.  J.  TVe^y.  Especially  behig'  a  free- 
|>AUer  of  London,  and  takmg  notice  of  what 
is  d  ee  10  London ;  and  if  heldoes  take  notice 
«f  the  fact,  and  does  pt«rioasly  give  bis  opi- 
HA  of  a  matter  which  he  may  be  called  npon 
^Jtty  to  try,  this  is  an  indiscretion  and  a  re- 
PM  to  hnn,  and,  I  think,  a  misdemeanor. 
.  Serj.  Ddrnatt.  My  lord,  f  acknowledge  it 
■  ill  doote  of  htm,  that  is,  indiscreetly  and  not 
^■djr,  and  we  wouhl  have  discreet  and  wi^ 
n»s|»n  our  jury. 

Jfr.  Cmper.  My  lord,  Mr.  Serj.  Dahiall  Wni 
■tteiteo  Mm  m  thii^  at  last,  that  it  will 
'^MBt  to  nd  caose  of  chaltedge,  if  it  *were 
<^  F^ed  ^{Kdost  him,  which  W^  hisist  it 
*^lobe,  itbdng  their  objection,  and  the 
Pvty  use  b^ghonnd  to  prove  it  against  him- 
^1  hot  traly  we  think  there  is  more  in  it 
"^Mibeeaase  itis  an  mriust  prejndgmg  of  a 
!Uft  wfirrehe  b  tried  and  heard  ;  and  if  so, 
^t  tUiig  that  he  ought  not  to  accuse  him- 
^•fiMdthei^efltte  we  oppose!  the  asking  any 
^^BooeMisn* ' 
.  Serf.  J)ehufU.-OaM)lijteiba  h  not  becnuie 
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)a  Act  reported,  but  because  it  shew^  he  has 
a  settled  opinion  against  the  person  of  his  guilt, 
and  so  he  IS  not  so  equal  a  manto  t^y  him  ? 

L.  C.  J.  TVeby.  And  is  that  like  an  honest 
man  and  a  freeholder  of  London,  (who  ought 
to  be  hidiflcrent)  to  come  with  a  settled  opi- 
nion against  a  man,  when  he  is  to  be  one  of  bis 

Serj.  DamalL  Well,  my  lord,  we  have  been 
heard,  and  submit  it  to  the  judgment  of  the 
court 

L.  C.  J.  Trehy.  Truly,  I  think  it  reflects 
both  dishonesty  and  dishonour  upon  him,  and 
therefore  these  questions  ought  not  to  be  asked. 
The  question  is  not,  Whether  a  man  (if  ever 
iuch  a  man  there  were)  that  halh  so  resolved 
and  declared  shall  he  sworn  ?  No ;  he  is  not  fit 
to  serve  upon  a  jury.  But. the  question  is. 
How  this  shall  be  discovered,  by  his  own  oath 
or  by  other  proof?  I  think  it  ought  to  be  made 
appear  by  other  proof,  if  true.  A  man  at- 
tainted of  felony,  forgery,  false  verdict,  orperr 
jmy,  ought  not  to  serve  on  a  jury,  yet  he  shall ' 
not  be  ezammed  conceniingf  the  same  on  a 
Voire  Dire.  And  if  there  be  in  a  court  a  copy 
ofsnch  judgment  carefully  examined  and  kept 
by  himself,  he  shall  not  be  forced  to  answer 
whether  it  be  a  true  copy  ;  though  his  an*  " 
swer  could  not  subject  him  to  any  further  pe- 
nalty.^ 

Seij.  DammlL  My  lord,  I  hope  no  gentle- 
man of  the  jury  has  done  it. 

L;C.J.  Trchf.  I  hope  no  freeholder  of 
London  is  so  indiscreet  or  so  unjust.  But  if' 
any  man  in  this  pannel  have  any  particular  dts- 
pleasiire  to  the  prisoner,  or  be  uiiiodiflerent, 
or  have  declared  himself  so,  1  do  admonish  and 
desire  him  to  discover  so  much  in  general  ; 
for  it  is  not  fit,  nor  for  the  honour  of  the  king's 
justice,  that  such  a  man  should  serve  on  Sie 

Serj.  DamalL  We  hope  so  too.  We  hope 
that  all  that  are  returned  upon  the  jury  are 
discreet  and  impartial  men. 

a.  ofAr:  Well,  Sir,  what  say  you  to  this 
gentleman,  Mr.  Walker.  ' 

Cook.  I  challenge  you,  Sir. 

CL  of  Ar.  Nathaniel  Lbng. 

Sir  B,  Shower.  My  lord,  we  think  he  may. 
ask  tf  they  have  a  freehold  or  no ;  because  the 
law  reijaires  that  qualification,  andtbejwisoner 
not  being  able  to  prove  the  negative,  it  puts 
the  proof  of  the  affirmative  upon  the  persoa 
hiitaself. 

AU.Gen.  What  does  sir  Barthotonaew  mean  f 
Would  he  have  the  jury -men  bring  tlfeir  evi- 
dences with  them  to  prove  their  freehold  P 

L.C.  J.  Trcby.  No,  sure,  Mr.  AUomey; 
but  to  ask  iLe  question  vras  allowed  htm  the 
last  time,  and  we  will  not  deny  him  the  same 
jmft  favour  now. 

Cook.  Are  you  k  freeholder,  Sir,  in  London 
of  th«  Ihluiji  of  10/.  a-yearf-^Ion^.  Yes,  Sir. 
'  Cook.  W^  'you  of  the  grand-jury  wnco 
the  bill  was  fbund  against  me  f—Long.  No,  §ir. 

Co0^  1  diali.enge  yon.  Sir. 

C/;  tS^iir.  Wili^  CarboncU: 
•     2 


dftBPi  8  WILLIAM  m. 

CarhonelL  My  lord,  1  am  no  freeholder. 
•  L.  C.  J:  Treii.  What,  does  he  say  be  has 
no  freehold  ?—C/.  of  ilr.  Yes,  my  lord. 

L.  G.  J.  Trebtf.  Then  he  must  be  set  aside. 

CI  ^  At,  Joshua  Foster. 

Imitr.  My  lord,  I  am  no  freeholder  in 
London  neither. 

AiU  Gen.  My  lord,  we  desire  they  may  be 
•worn,  whether  they  ha?e  a  freehold  or  not. 

CL<^Ar.  Hold  Mr.  CarboneU  and  Mr. 
Foster  the  book.  [Which  was  done  se?eraUy.] 
Yon  shall  tme  answer  make  lo  all  snch  qnes- 
tioos  as  shall  be  asked  you  by  the  Court.  So 
belp  yott  God. 

Ml  Gen.  Ask  him  if  he  hath  not  a  free- 
liohl  u  London  ? 

CarbontlL  No,  I  have  not 
'  CI.  <fAr.  Hare  you,  or  any  body  in  frost 
ibr  you,  a  freehold  in  London  of  the  faloe  of 
10/.  a-year  f -^CarboneU.  No,  Sir. 

CLofAr.  Joshua  Foster,  ba?eyoa,  or  any 
in  trust  for  yon,  anv  estate  of  freehold  in  Lon- 
don of  the  ?alne  of  lOl.  a-year  f 

Foiter.  No,  Sir. 

CL  of  Ar.  Joseph  Billers. 

Cook.  I  desire  ttiey  may  be  called  in  the 
seder  as  they  are  m  tlie  pannel ;  you  hare  not 
called  John  £  wen,  who  is  next 

C/.  ^  ^.  I  do  call  them  in  orders. as  for 
Mr.  Ewen,  one  hath  made  oath  thai  he  is  sick, 
and  is  not  able  to  come  hither.  What  say  you 
toMr.  Biilersr  There  he  stands. 

Cook.  Sir,  are  yon  a  freeholder  of  10/. 
a-Mur  wilhin  the  aty  of  London  ^ 

BiUeri.  Yes,  Sir. 

Cook.  Wasyottofthegrattd-jary,8u'»when 
^  bOl  was  found  against  me  ? 

Bilkn  No,  Sir. 

Cook.  I  chanenffe  you. 

CL^Ar.  John  Child. 

Cook.  Sir,  are  yon  a  firesheldcr  wiOiin  the 
city  of  London  ?— CAiM.  Yes,  Sir. 

Cook.  Of  10/.  a-year  ?'^Child.  Yes.  Sir. 

Cook.  Were  you  of  the  ffrand-jury  when  the 
bin  was  found  against  me  r—-CAi/(/.  No,  Shr. 

Cook.  Ichalleogeyon. 

CL  of  Art.  Edward  Leeds. 

Cook.  Sot,  are  you  ar  freeholder  within  the 
city  of  London  of  10/.  a  year  F 

Jjt€d».  YeS,Su-. 

Cook.  Were  you  of  thd  gratid  Jury  that 
found  the  bill  agunst  me  T^-Leedi.  No,  Sir. 

Cook.  I chalkngeyou. 

L.  G.  J.  Treby.  What  question  was  that  he 
asked  him  ? 

CL  ofArr.  Whether  he  were  one  of  the 
grand  jurv  that  found  the  bill. 

L.C.S.  Treby.  A  ^ery  proper  question :  for 
an  indicter  ought  not  to  be  a  trier*. 

*  This  exception  was  allowed  by  Jefferies 
C.  J.  in  Titus  Oates's  Case  in  this  Collection 
(vol  10,  p.  1081.  See  too  Hawk.  PL  Gr.  and 
Collfdife^s  Case  as  referred  to  in  the  Note  in 
^^  f€^)-  I>^  ^^^^  C^se  two  indictments  bar- 
ing been  found'  against  Gates,  when  he  chal- 
l^ged  one  for  having  been  of  the  grand  jury 
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CL  of  At.  Tbomaa  CJark. 

Cook.  Sir,  are  yon  a  freeholder  within  the 
city  of  London  of  10/.  a  year  ? 

C/arAE.  Yes,  Sir. 

Cook.  Were  you  of  the  graiid  jury  that 
found  the  bill  agamst  me  ?— CterAc.  No,  Sir. 

Cook.   I  challenge  you. 

CL  ofAr.  Nathan  Green. 

CooJc.  Are  you  a  freeholder,  Sir,  within  the 
city  of  London  of  the  value  of  10/.  a  year  ? 

Grttn.  Yes,  Sir. 

Cook.  Were  you  of  the  grand  jury  that 
found  the  bill  agamst  me  ?— Green.  No,  Sir. 

Conk.  1  challeiige  you. 

CL  ^Ar.  Henry  ftierbroke. 

CoiJt.  1  have  nothing  to  say  against  him. 

CL  ofAr.  Then  h^d  Mr.  Sherbroke  the 
book.  [Which  was  done.]  Look  upon  the 
prisoner.  You  shall  well  and  truly  Uy,  and 
tme  delirerance  make  between  our  aoverign 
lord  the  king  and  the  prisonerat  the  bar,  (whom 
you  shall  have  in  chargel  according  to  year 
evidence.    So  help  you  Uod. 

[Then  Mr.  Sherimke  wna  put  intotiie  pinee 
appointed  for.the  jmy.] 

CL  ffAr.  Henry  Dij. 

Co(^.  Sir,  are  you  a  freeholder  in  the  city  of 
London  of  the  value  of  10/.  a  year? 

J>yy.  Yes,  Sir. 

Cook.  Were  you  of  the  grand  Jury  that 
found  the  bill  agamrt  meP— I>iy.  No,  Sir. 

Cook.  Sir,  I  challense  yon. 

CL  fjfAr.  Joseph  Biorewood. 

Coclk.  Sir,  have  you  a  freehold  in  London 
of  the  value  of  10/.  a  year? 

Morenood.  Yes,  Sir. 

Cook.  Weie  you  of  the  grand  jury  Ibnt 
found  the  bill  against  me? 

Morewood.  No,  Sir. 

Co(k.  Sir,  I  challenge  yon. 

CLqfAr.  Richard  Greenway^ 

Cook.  Are  you  a  freeholder  of  lOL  a  year 
in  London  ?—Gr£enwey.  Yes,  Sir.' 

Cook.  Wire  jrou  of  the  grand  jury  that 
fonnd  the  bill  agamst  roe  ? 


that  found  the  bill,  the  attorney-general  an- 
swered <*  I  believe  he  was  upon  one  of  the  In« 
pdictments,  but  I  think  it  was  not  thin.'*  To 
which  the  Chief  Justice  relied,  *'  Bat  if  he 
were  in  either  of  them  he  cannot  be  so  tmaar- 
tial."  Upon  the  Trial  of  Fitzharris  (m  it  in 
this  Collection^  vol.  8,  p.  SSO.)  M^or  WiMman 
oljected  to  serve  on  the  Jury,  on  the  ground 
that  he  had  in  parliament  voted  the  impeach- 
ment of  Fitzharris  for  the  same  crime  for 
which  he  vras  then  to  be  tried;  but  whether 
this  would  have  been  a  sufficient  exception  to 
his  serving  was  not  decided.  It  seems  that  he 
Was  set  aside  for  want  of  freehold  in  bis  own 
right.  In  19  Mod.  S05,  it  is  said,  tbal  in  the 
Case  of  the  King  against  Kirk  and  Cage,  it 
was  granted  that  some  of  the  grand  jury  who 
found  the  bill  might  be  of  the  petty  jury.  See, 
too,  the  Case  of  Hendley  aim  others  in  thia 
Collcctiony  A.  D.  1719. 
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Grtamty,  No,  Sir. 

Cook,  Sir»  I  cballeoge  yoo. 

acTilr.  JohnShetbrook. 

CkX.  Sir,  are  yoa  a  freeholder  of  the  dcy  of 
LoodoooflO/.  ayear?— 5A€r6r«oA;.   Yes^Sir. 

CooL  Were  yoa  of  the  grand  jury  that 
fiMod  the  bill  agunat  me  ? 

Slierhr99k,    No,  Sir. 

Coo^  Sir,  I  challenge  yoa. 

CLofAr.  Thomas  Emmes. 

Cook.  Are  yoa  a  freeholder,  Sir,  within  the 
dtf  of  Laodon  of  tOL  a  year  ? 

Umet.  Yes,  Sir. 

CooL  Were  you.  of  the  grand  jnry  that 
fband  the  bill  against  me  f-^Smma.  No,  Sir. 

Ceek,  1  challenge  yvu. 

a  fir.  Samuel  Jackioo. 

Copft.  Sir,  are  yoa  a  freeholder  within  the 
0^  of  London  of  10/.  a  year  ? 

Jcdwm,  Yes,  Sir. 

CaoL  Were  you  of  the  srand  janr  that 
fcoad  the  bill  against  me  r—JacAupn.  No,  Sir. 

Coot.  Sir,  1  cbaHenge  yon. 

ajjrjr.  Henry -^    ' 


ri  a  freeholder  within  the 
▼aloe  of  10/.  a  year? 


jury  that 
No,  Sir. 


CmL  Are  too  a  fireehoMer,  Sir,  in  London, 
ortbevaloe  of  10/.  a  year ?—lIita/er.  Yes,  Sir. 

Cook,  Were  you  of  the  grand  jury  that 
fcaB4dMUnagJuBStmer— tftmlcr.  No,Sfar. 

Cook.  I  chaltauffe  yoo. 

a^Jr.  Joha^Mde. 

CoJi  Sir,  ai« 
at?  of  London  of ... 

Dmk.  Yes,  Sir. 

Cook.  Were  yon  of  the 
fifths  bin  affaiost  meP— . 

Co^k.  I  cha^ttge  you. 

CI,  ifAr.  John  Cnllam. 

Coni  I  aecenl  of  him.    [He  was  sworn.! 

a  ^Jr.  Thomas  Shaw. 

Cml  I  aeeept  of  him.    [He  was  sworn.] 

CX.U  At.  George  Joyce. 

CvL  Sbr,  are  you  a  freefaoMer  withm  the 
citv  of  Lmdon  of  10/L  a  year  ? 

/■ycf .  Yes,  Sir. 

upft.  Were  yira  of  the  mnd  Jory  that 
fcoii^  the  bin  against  meP-Jvyee.  No,  Sir. 

Cdoi.  I  chaiwoge  yon. 

CL^At.  Ricbanf Young. 

Codt  I  ha?e  nothing  to  say  against  him. 

[m  was  swom.l 

Cl^ At.  John  Hedges. 

Sfa*,  are  you  a  freeholder  within  tho 


u- 


otfof  Lsnte  oflO/L  a  year  P 

fc«d ttfe yn  agmrt  meP^Sofeef .^*No,  Sir. 


«TofI 


[o.Tes,l 
Were  you  of  the  grand  jur 


that 


Cmk.  I  cbaUenga  yon. 

^  of  At.  John  James. 

CobE.  Sir,  Are  you  a  fireeholder  within  the 
«y  of  Loadon  of  10/.  a  year  P 

^oRQk   Yes,  Sir. 

C»&.   Were  you .  of  the  grand-jury  that 
M«ri  Iha  bin  against  me  P— Jamei .  No,  Sir. 

ML  TcUleogeyon. 

aafJr.   T^Sas^Ptoole. 
^G»£   Sr,  Aia  you  a  freeholder  within 
^o^tfLialea  tflOi.  ayear? 


Poa/e. 
Cooib. 


Yes,  Sir. 
k.    Were  you  of  the  grand«innr  that 
tbebillaninstffieP— Poo/e.  No,  Sir. 

Coofc.    I  ehallenge  yoa. 

Cl.9fAr.  .  Peter  Pirker. 

Cmk.  Sur,  Are  yon  a  freeholder  in  the  city 
of  London  of  10/.  a  year  P—Poriber.  Yes,  Sir. 

Coo^  Were  foil  of  the  grand-jnry  that 
found  the  biU  against  me  ?^Farker,  No,  Sot. 

Cook.    I  chiulenge  yon. 

CL^Af.    William  Wilkinson. 

Wimtuon.  My  lord.  I  am  no  freeholder 
in  Landon.    [To  which  no  was  swom.l 

CL  cfAr.    Henry  Mitchel. 

Coolk.  Hold,  Sir,  here  Thomas  Man  m  my 
pannd  is  next 

CI.  ofAr.  There  is  oath'  mad«  that  he  ia 
sick  in  bed.    What  say  yon  to  Mr.  Mitchel  P 

Co(^.  Sir,  Ha?e  yoo  a  fireehoM  of  lO/l  a 
year  in  the  city  of  London  P 

Mitchel  No,  Sir.  [To  which  he  was  8Wom.1 

CLofAr.  Richaid  Ryder. 

Coo£.  Sir,  Have  yon  a  freehold  a^  10/.  A 
yaar  in  the  dty  of  London  P 

Bydier.  Yes,  I  have,  fiSr ;  bat  I  live  ia  n 
liarish  that  never  served  upon  any  Juries,  09f 
ever  did  in  the  memory  ofaoy  man. 

CL  ofAr.  Bnt  have  you  at  freeboM  of  10/^ 
a  year  r — Bfder.  Yes,  Sir. 

Cook.  Were  you  of  the  grand-mry  that 
fbnnd  the  bin  aoainst  me  T^R^tkr.  No,  Sir. 

Cook.    Sir,  I  challenge  you. 

CLqfAr.,  Richard  Tteple. 

IhHpie.  Mylord,Iamnofredidder.  [To 
which  ne  was  swom.l 

CLofAr.    Peter  Walker. 

Cook.  V  Sir,  Are  you  a  freeholder  of  the  dty 
of  London  of  10/.  a  year  P— TTo/ft^r.  Yes,  Sir. 

CooiL  Were  you  of  the  ffrand*jonr  tha 
Ibond  the  biU  against  me  f -^Walker.  No,  Sir. 

Cook.    I  challenge  you. 

CLofAr.    Thomas  Pistol. 

FiUoL  I  am  no  freeholder.  [To  which  ha 
was  8wora.3 

CLqfAr.    John  Hunt. 

Bunt.    My  lord,  my  name  is  mtekaa  l 

Tnme  is  tYilliam  Hoot. 
C.  J.  Tr^.  Then  you  must  ga  oa  ta 
another. 
CI.  of  At.    JohnHardr^. 
Hardrei.  f  am  no  freeholder  of  lO/L  a  yeas. 
[To  which  he  was  sworn.] 
CL  cfAr.    John  Hammond. 
Cook.    Are  yon  a  freeholder.  Sir,  of  10/.  a 
year  in  London  P—iEBsmoiK/.  Yea,  Sir. 
Cook.    Were  yoa  of  the  gmnd-iury  that 
end  the  bUI  against  me  P^HtfaMMMi£  No,  Sir. 
Co(^.    I  challenge  you. 
CL  ofAr.    John  Cooper. 
Cook.  I  accept  of  him.  [Hewasswom.] 
Cl.€fAr.    JooseUn  Roberts. 
CoolU    Sbr,  Are  yon  a  freeholder  withm  thi 
of  London  of  10/.  a  year  P 
^  Yes,  Sir.    ^ 


dlyofLon 
KoberU. 


Cook.    Were  yon  of  the  graad-jory  thai 
ftnadthobiUagian8tmeP-*Ito6er/f.  No,  Sir. 
Cbok.    IdN&ingoyou. 


sm 


swiLu^ni. 
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CLofAr,    JpDatb«D  Mickletbirait. 

Cook.  I  bare  potbiog  to  say  against  him. 
J^He  was  sworn.} 

a.qfAr.    Richard  Chiswell. 

Cook,  Sir,  Are  yon  a  freeholder  within  the 
city  of  London  of  10/.  a  year  ? 

ChisweU.    Yes,  Sir. 

Cook.    Were  you  of  the  grand-jury  that 
.  (bund  the  bill  against  me  ?-^hitweU.  iQo,  Sir. 

Cook,^   I  chafleoge  you. 

CL  ofAr.    Joseph  Thompeon. 

Cook.  Sir,  Are  you  a  freebdder  of  the  eity  of 
London  of  10/.  a  year  F—rAomj^foii.  Yes,  &r. 

Cook.  Were  ^ou  of  the  grand-jury  that 
found  the  hill  against  me  ? 

Thompson.  I  was  returned  upon  the  grand* 
jpiry,  but  did  notserre. 

Cook.    I  challenge  you. 

CLofAr.    Edward  Brewster. 

Cook.  Sir,  Are  you  a  freeholder  of  the  city 
of  London  of  10/.  ayear?— Breivf/fr.  Yes,  Sir. 
■  Cook.  Were  you  of  the  grand-jury  that 
fbnnd  the  hill  against  me  t-^Brewiier.  No,  Sir. 

Cook,    I  challenge  you. 
,   CI.  i^Ar.    George  Goo^ay. 

Gooday.  My  lord,  I  am  no  freeholder.  (To 
which  he  was  sworn.] 

CL  ofAr,    Abraham  Hickman. 

Cooh  Sir,  Are  you  a  freeholder  of  the  city 
of  London  of  10/.  a  year  ^-^Bkkmon.  Yes,  Sir. 

Cook.  Were  you  of  the  grand-jury  that 
found  the  bill  against  me  i^mekman.  Mo,  Sir. 

Cook.    I  challenge  you. 

CLofAr.    Geotge Grove. 

Cook.  Sir,  Are  you  a  freeholder  of  the  city 
of  London  of  101.  a  year?— Grcw«.  Yes,  Sir. 

Cook.  Were  you  of  the  grand-iury  that 
found  the  bill  agamst  me?— Grove.  No,  Sir. 

Cook.    I  chculenge  you. 

CLofAr.    Nathanael  Wyersden. 

Cook.  Sir,  Are  you  a  freeholder  of  the 
city  of  London  of  10/.  a  year  f 

Wyersden.    Yes,  Sir. 

Cook.  Were  you  of  th6gran4-jury  that 
irand  the  bill  against  m^t^Wvenden.  No,  Sir. 

Cook,  I  chfUlenge  you.  My  lord,  1  desire 
to  know-how  many  I  have  excepted  against. 

CL  cfAr.    Ooe-and  thirty. 

Mr.  Burleigh.    Right,  right. 

CLofAr.    Samuel  Biewitt. 

Cook.  Are  you  a  freeholder  ^f  the  city  of 
liOttdon  of  10/.  a  year  f-^BlewiU.  Yes,  Sir. 

Cook.  Were  you  of  the  grand-jury  that 
ftttnd  the  bill  against  me  ?-'JEUemlt.   No,  Sir. 

Cook.  I  challenge  you. 

CLofAr.    John  Wolfe. 

€ooL  I  accept  of  him.    [He  was  swom.l 

CL  of  Ar.  William  Smitli. 

Cook.  Sir,  are  yon  a  freeliolder  of  the  ciry 
cT  London  of  lOi.  a  year  T-^Smiih.  Yes,  Sir. 

Cook.   '*'  "  "  -  -         - 

Ibund 

Cook.  1  cnajienge  you 

CLfAr.  JobnBickley. 

Bickley,  My  lord,  I  don't  look  opon  myself 
•0  a  fhseholder. 

L.  C.  J.  2W «y.  Why  80,  Sr? 


wooH  oi  iM».  a  year  r — ;>mtn.  xes,  wr. 
ok.   Were  you  of  the  grand-jury  that 
I  the  Bill  against  me  f—Smith.  No,  Sir. 
ok.  I  challenge  you. 


I  sworn.} 
CHe  wai 

3 


Bkkl^  1  ha?e  a  lefse  for  51  ycsn,  my 
lord,  of  my  house,  and  these  is  a  very  Jattle 
piece  of  groimd  adjoining  to  it  that  waa  very 
convenient  for  me  to  lay  to  my  lease  ;  there  la 
no  way  to  it  but  through  my  bouse ;  it  is  a  thing 
that  never  was  lett  for  any  thing,  and  it  ia  not 
worth  the  building. 

L.  G.  J.  Trtby.  What  estate  have  yoa  in  it  ? 
Do  yon  pay  a  ground- rent  for  it  7 

BUkl^.  Mv  lord,  1  bought  that  UtUe  piece 
of  ground  for  the  conveniency  of  my  lease. 

L.  C.  J.  Treby.  But  did  you  purchase  it  for 
a  term  of  years,  or  to  you,  and  to  your  heirs  t 

BickUy.  Nay,  1  bought  it  for  eroTf  my  kffd. 
.  L.  C.  J.  Trtfy.  Then  you  have  a  freehold 
in  it.    What  is  the  ralue  of  it  ? 

Bickley.  Truly  yery  little,  my  lord. 

L.  C.  J.  Trtby.  I  do  not  know  sbt  body 
can  judge  of  the  value  of  it  hut  yoursell.  Is  it 
worth  10/.  a  year  P 

BickUy.  My  lord,  I  cannot  value  it  at  10/.  a 
year,  it  never  cost  me  40/, 

L.  C.  J.  Treby.  Then  for  estate  yon  arc  well 
cnouffh,  but  for  value  you  are  a  little  andcr. 

CUf^Ar.   Thomas  Collins. 

CooH  I  accept  of  him.    [He  wa 

C/.  of  Jr.  John  Watson. 

Cook.  I  do  not  challenge  him. 
sworn.] 

CL  ofAr.  Benjamin  Hooper. 

Cook.  I  accept  of  him.    [He  wai 

CL  ofAr.  John  Wells. 

Cook.  Sir,  are  you  a  freeholder  of  the  city  o^ 
London  of  10/.  a  year  P—  Welh.  Yes,  Sir. 

Cook.  Were  yoa  of  the  grand-jury  thai 
fbund  the  bill  against  me?  WclU,  No,  Str. 

Cook.  I  challenge  you. 

CL  ifAr,  John  Hibbart. 

Cook.  Sir,  are  you  a  freeholder  of  the  city  of 
London  of  10/.  a  year  ?'^Hibbart.  Yes,  Sir. 

Cook.  Were  you  ofthe  crand-jury  that  found 
the  Bill  affainst  me  f-^Uimrt.  No,  Sir. 

Cook.  1  challenge  you. 

CL  ^Ar.  Mr.  Cook,  you  have  challenged 
your  \m\\  number.  Call  Daniel  Wrmy.  pie 
was  sworn.] 

C/.  of  Ar.  John  Pettit.  [He  was  sworn.] 
Crier,  Countes. 

Henry  Sherbrbok. 

Crier.  One,  &c. 

C/.  cfAr.  John  Pettit. 

Crt'er.  Twelve  good  men  and  true,  stand  \jo^ 
gether,  and  bear  ^our  evidence. 

The  names  of  the  twelve  are  as  foUows  : 
Henry  Sherbrook,  John  CuUam,  Thomas 
Shaw,  Richard  Young,  John  Cooper,  Jonathan 
Micklethwait,  John  Wolf,  Thomas  Collins, 
John  Watson,  Benjamin,iiooper,  Daniel  Wray , 
and  John  I^ettit. 

C/.^ilr.  Crier,  make  proclamation. 

Crier.  O  Yes,  If  any  one  can  inlbnD  my 
lord  the  kiog*s  jualices,  the  kin|^s  sdje^ot, 
the  king's  attorney  ffeneral,  or  this  ingnest  now 


to  be  taken  of  the  h%b- treason  whereoTPeto' 
Cook,  the  prisoAcr  at  the  bar,  ,atands  indicied, 
letthcmcsmeforth  and  they  shall  be  hcfird, 
for  the  prisoaesnov  stands  at  thn  liiivptaliis 


8113 

defii 


Jir  H^  Trewm. 

;  ana  •lloliM»tbal  aire  bound  hjf 
icoofunnce  to  give  e?idenoe  against  the  prt- 
•ooer  at  the  Imq^  let  tbera  come  forth,  and 
give  tbeir  at ideiioe»  or  thgf  fbrfmt  their  recog- 


LC.J.  Treby.  Yoii  moat  aaake  room  for 
those  twelve  gentlemen  that  are  sworn,  that 
tbcy  may  be  ai  ease  ;  and  ibr  those  that  are 
not  sworn,  their  attendance  may  be  sjiared. 

CL  wfAr.  Peter  Cook.  Held  up  thy  hand- 
[Which  he  did.]  Gentlemen,  you  that  are 
iwom,  look  upon  the  prisoner,  and  hearken  to 
bis  caose.  He  atanda  indicted  in  London,  by 
the  aane  of  Peter  Cook,  late  of  London,  gen- 
tleoian ;  fn  that  whereas  an  open  and  noto- 
viooaly  pnbUc  and  most  sharp  and  cruel  war, 
for  a  gneat  while  hath  been,  and  it  is  by  hind 
tail  by  sea  carried  on  and  prosecuted,  by  Lewb 
die  French  kti^,  against  toe  most  serane,  most 
iUostrioos  and  most  excellent  prince,  our  sove- 
reign lord  William  the  Third,  by  the  grace  of 
God,  of  England,  Scotland,  France,  and  Ire- 
had,  kiag,  defender  of  the  faith,  &o.  All  which 
tiate,  the  said  Lewis  the  French  king,  and  his 
'  s  foes  and  enemies  of 

L  now  is,  William  the 
,  he  the  said  Peter 
Csok,  asnlnect  of  the  said  lord  the  king  that 
BOW  tt,  of  ttua  bia  kingdom  of  England,  well 
bowiaff  the  premises,  not  having  the  fear  of 
God  mlM  heart,  nor  weighing  toe  duty  of  hia 
Alkpanoe,  hot  being  moved  and  seduced  by 
tbt  lasligMion  of  the  devil,  aa  a  false  traitor 
agiiast  the  aaid  most  serene,  roost  mild,  and 
iBost  excellent  prince,  our  sovereign  lord  Wil- 
lism  the  Third,  now  kmg  of  England,  his  sn- 
pitme,  tme,  rightful,  lawful,  and  undoubted 
lord,  the  cordial  love,  and  true  and  due  obe- 
diepoe,  fidelity,  and  allegiance,  which  erery 
rabjeet  of  the  said  lord  the  king  that  now  b  to- 
wards him  our  said  lord  the  kmg  shonld  bear, 
tod ofrigfatiabcNmd  to  bear,  withdrawing;  and 
atterly  toestinyniah,  intending,  and  contriring, 
asd  with  all  bia  atrength  porpoain^,  and  de- 
apang  the  gavcrnment  of  tbia  kingdom  of 
Ssghuid,  unda-  him  our  said  lord  the  king  that 
BOW  is  of  right  duly,  happily,  and  very  well 
crtabltshed,  altogetoer  to  subvert,  chaof;e,  and 
Biter,  and  hia  &Sbful  subjects,  and  the  freemen 
of  this  kiiupdom  of  England,  into,  intolerable 
Bad  nuasraMe  aervitude  to  the  albresaid  French 
W  to  subdue  and  enthral ;  the  firat  day  of 
JoW,  ID  the  aeventh  year  of  the  reign  of  our 
aid  lord  the  king  that  pow  is,  and  divers  days 
Bad  times,  aa  well  before  aa  after,  at  London, 
IB  the  pariah  of  St.  Peter,  Conihill,io  the  ward 
«f  liflMwet,  falsely,  malicioosly,  devilishly, 
BBd  traiterowaiy  did  compaaa,  imagine,  and 
Mnva,.  porpoae  and  intend,  our  said  aove- 
n^a  M  the  king  that  now  is,  then  his  sa- 
fw»a,tme,right&l,  and  lawful  h»d,  of  and 
nan  the  r^gal  atate,  title,  honour,  power, 
^^T^JSfV^  and  ffpfenunent  of  this  kuig- 
1  to  £|ieae,  cast  down,  and  nt- 
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apUien,  iMona,  and.bis  anl^ljecta,  tkb  kia^ 
^  England  to  invade,  fi|ght  with,  conquer  ami. 
subdue,  to  move,  incite,  procure  .and  assise 
and  a  miserable  slaughter  among  the  faithfiU 
subjecteof  our  said  lord  king  William,  through- 
out thia  whole  kingdom  of  England,  to  make 
and  cause.  And  firiher,  that  the  said  Petv- 
Cook,  during  the  war  aforeaaid,  to  wit,  the 
aforsaaid  firat  day  of  July,  in  the  seventh  year 
abovesaid,  and  divers  other  days  and  times  be- 
fore aud  after,  at.  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  to  the  said  foes  and 
enemies  of  the  same  our  lord  the  king,  did  ad- 
here and  waa  asristing :  And  his  aforesaid  most 
wicked  and  devilish  treasons,  and  traitorooa 
corapassings,  contrivances,  intentions,  and  pur- 
poses aforesaid,  to  fulfil,  perfect,  and  bring  to 
effect,  and  in  jprosecution,  performance,  anil 
execution  of  that  traitorous  adhering,  be  the 
said  Peter  Cook,  as  such  a  false  traitor,  during 
the  war  aforesaid,  to  wit,  the  same  first  day  of 
Julv,  in  the  year  abovesaid,  at  London  amre- 
sakl,  in  the  parish  and  ward  aforesaid,  and  di- 
vers other  days  and  times,  as  well  before  as 


^^dsfufa,  m^  the  aenie  our  lord  the  king  to 
wh  anMml:  4fBlrMtmn  to  bring,  and  the 


after,  there  aad  elsewhere  in  London  aforesaid, 
falsely,  maliciously,  advis^lv,  secretly,  anfl 
traitorously,  and  by  force  and  arms,  with  one 
Robert  Cbamock,  sir  John  Freind,  and  sir  Wil* 
liam  Parkyns,  knighte,  (which  said  Jtob^ 
Cbamock,  sir  John  Freind.  and  pir  Williafi 
Parkyns,  were  lately  sevisraUy  duly  convict^ 
and  attainted  of  high  treason,  m  contriving  and 
conspiring  the  deiUh  of  our  said  lord  the  king 
that  now  is)  and  with  divers  other  iUse  traitors 
to  the  iurors  unknown,  did  meet,  prc^poae,  treat, 
consult,  consent,  and  ngi'^  to  [irocure  from  the 
aforesaid  Lewie  the  French  king,  of  his  sub- 
jects, forces  and  scddiers,  then,  and  yet,  foea 
and  enemies  of  our  said  sovereign  lord  IVilliam, 
now  king  of  Enghmd,  Ace.  threat  numbers  ei' 
soldiers  and  armM  men,  thia  kingdom  of  Eng- 
land to  invade  and  fight  with,  and  to  levy,  pro- 
cure, and  prepare  great  numbera  of  armed 
men,  and  troops,  and  legiona  againat  our  saiA 
lord  the  king  that  now  is,  to  rise  up  and  t^ 
formed,  and  with  those  foes  and  enemies,  at 
and  upon  such  their  invasion  and  entry  within 
this  kmgdom  of  England,  to  join  and  unite,  re- 
bellion and  war  against  our  said  lord  the  kisc; 
that  now  is,  withm  this  kingdom  of  England^ 
to  make,  levy,  and  carry  on ;  the  same  our  lord 
the  king  so,  as  aforesaio,  to  depose,  and  him  to 
kill  andmnnler:  And  fturther,  with  the  said 
false  traitors,  the  same  first  day  of  July,  in  tbe 
year  abovesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  traitorously  did  con- 
sult, consent,  and  agree  to  send  the  aforesaid 
Robert  Cbamock  as  a  messenger  from  him  the 
said  Peter  Cook,  and.  the  same  other  traitors, 
aa  far  as,  aud  info  the  kingdoto  pf  France,  in 
narts  beyond  the  se^,  unto  Jamas  the  Second, 
late  king  of  Enghmd,  to  propose  to  hijm,  and  to 
request  him  to  obtavi  from  the  aforesaid  Freneh 
long,  the  aforesaid  6o|4ieni  and  armed  men  for 
the  invasion  aforesaid  to  he  made,  and  intelU- 
gence  and  notice  of  sych  their  traitorous  inteq- 
Uona  and  adberuigs  to  the  said  late  kyig  Jam* 
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the  Second,  tod  the  said  other  foes  and  ene- 
nies,  and  their  adherents,  to  give  and  shew, 
and  them  to  inform  of  other  things,  particular! 
^  and  circamstances  thereunto  referring',  for  the 
assistance,  animating,  comforting,  and  aid  of 
the  said  foes  and  enemies  of  the  said  lord  the 
king  that  now  is,  in  the  war  aforesaid :  and  to 
stir  up  and  procure  those  foes  and  enemies  the 
readilier,  and  more  boldly  this  kinged om  of  Eng- 
land to  invade;  the  treasons,  and  traitorous 
oontri ranees,  compassings,  imaginings,  and 
purposes  of  the  said  Peter  Cook  aforesaid  lo 
perfect  and  fulfil ;  also  the  same  first  day  of 
July,  in  the  seventh  year  abovesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  he 
the  said  Peter  Cook,  divers  horses,  and  very 
many  arms,  guns,  muskets,  pistpls,  rapiers, 
-  and  swords,  and  other  weapons,  ammunition, 
and  warlike  matters,  and  military  instruments, 
ftlsely,  maliciously,  secretly,  and  traitorously, 
did  obtain,  buy,  gather  together,  and  procure ; 
and  lo  be  bought,  gathered  together,  obtained 
and  procured,  did  cause,  and  in  nis  custody  had 
and  detained  to  that  intent,  to  use  the  same  in 
the  aaid  invasion,  war,  and  rebellion  against 
oorsaid  lord  the  king  that  now  is,  him  our 
Mid  kvd  the  king,  of  and  from  the  regal  state, 
crown  and  government  of  this  kingdom  of 
EngUnd  to  depose,  cast  down,  and  deprive,  and 
him  to  kill  and  murder ;  and  the  deaiffns,  in- 
tentions, and  all  the  purposes  of  him  the  said 
FeterCook  aforesaid  to  fulfil,  perfect,  and  fnlly 
to  bring  to  eflect,  against  the  duty  of  hli  alle- 
giance, and  against  the  peace  of  our  said  sove- 
reign lord  ttiat  now  is,  nis  crown  and^dignity, 
as  also  against  the  form  of  the  statute  in  sncb 
case  made  and  provided. 

Upon  this  Indictment  he  has  been  amigoed, 
and  thereunto  has  pleaded  Not  Guilty,  and  for 
kis  trial  bath  pot  bimadf  upon  God  and  his 
country,  which  coontry  von  are ;  your  chai|;n 
is  to  inquire  whether  he  ne  guilty  of  the  high 
treason  whereof  he  stands  indicted,  or  not 
guilty ;  if  yott  find  him  gmlty,  von  arrto  en- 
quire what  goods  or  chaltels^  lands  or  tene- 
menta,  he  hu  at  the  tioM  of  the  hish  treason 
committed,  or  at  any  time  since ;  if  yon  l(nd 
him  not  gniity,  yon  are  to  enquire  whether  he 
Hed  for  it ;  if  you  find  that  he  fled  for  it,  yon 
are  to  enquire  of  his  gwtdi  and  chattels  as  if 
yon  had  found  him  gumy ;  if  yon  find  him  not 
guilty,  nor  that  he  md  fly  for  it,  yon  are  to  say 
so,  and  no  more ;  and  hear  your  evidence. 

Mr.  Mompetton.  Hay  it  please  your  lord- 
ship, and  you  gentlemen  that  are  sworn,  this  is 
an  indictment  for  high  treason  against  Peter 
Cook,  the  prisoner  at  the  bar,  and  the  indict- 
ment sets  forth,  that  whereas  there  has  been  an 
open  and  cruel  war  for  a  longtime,  and  still  b 
between  his  muesty  king  William  and  the 
French  king ;  the  priaoner  at  the  bar  not 
.  weighing  the  duty  ofnb  allegiance,  the  first  of 
July  in  the  7th  year  of  the  kinapB  reig[n,  did 
compass  and  intend  to  depose  ana  deprive  the 
king  of  the  title,  hononr,  and  dignitv  of  the 
imperial  crown  of  this  realm,  and  lifcewiie  to 
put  the  king  to  death,  tad  dkl  adhaetotke 
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'  kmg^s  enemies ;  and  to  fulfil  these  treasons,  be 
did  consult  with  Chamock,  and  several  other 
traitors  who  were  mentioned  there,  and  some  of 
whom  have  been  fonnd  guilty  of  treason,  and 
executed  for  it,  to  send  over  to  the  late  \m% 
James,  to  persuade  the  French  king  to  send 
over  soldien  and  arms  to  invade  this  kingdona, 
and  to  raise  an  insurrection  and  rebelKoD  in  it, 
and  to  deprive  and  put  the  king  to  death ;  and 
to  complete  these  treasons,  it  further  sets  forth, 
that  the  prisoner  at  the  bar  did  provide  several 
arms  and  horses,  and  this  is  laiu  to  be  against 
the  duty  of  his  allegiance,  against  the  kin^^'s 
peace,  crown  and  dignity,  and  against  the  form 
of  the  statute  in  that  case  made  and  urorided ; 
to  this  he  has  pleaded  not  guilty,  and  for  trial 
put  himself  upon  the  country  ;  and,  gentle- 
men, if  we  prove  these  foots  faid  in  thelodict- 
meut,  it  is  your  duty  to  find  him  guilty. 

Ait,  Gen,  Maj  it  please  your  k>rdsbip,  sad 
Tou  gentlemen  of  the  jury,  the  prisoner  at  iba 
bar  stands  indicted  for  high  treason. 

Cook.  My  Lord  Chief  Justice,  if  your  lord- 
ship  pleases,  befiire  the  wito^sses  are  examin- 
ed agahist  me,  I  intreat  you  that  they  may  not 
be  both  in  court  together,  that  one  may  not  heir 
what  the  other  swears,  thougli  1  suppose  it  it 
the  same  thjng ;  for  they  have  been  together 
both  now  and  the  last  day. 

L.  C.J.  Treby,  Mr.  Cook,  I  most  tdl  jna, 
it  is  not  necessary  to  be  granted  for  asking ;  for 
we  are  not  to  diacourage,  or  cast  any  suspicion 
upon  the  witnesses,  when  there  is  nothing 
made  out  against  them  ;  but  it  is  a  ftvour  tbit 
the  court  may  |[rant,  and  does  grant  sometimes, 
and  now  does  it  to  yon  ;  though  it  be  not  of 
necessity f*  They  shall  bie  examined  apart,  but 
at  present  this  is  not  the  time  of  examinatioB ; 
for  the  king*8  coanselare  now  to  open  the  en- 
dence  before  they  examine  the  wituesset ;  but 
when  the  time  comes  finr  the  witnesses  to  be 

*  It  is  noticed  by  Mr.  Peake,  Compendiom 
of  the  Law  of  BviteBoe,  ch.  S,  s.  6,  in  a  Note, 
that  it  appears  that  the  present  practMse  ef  or- 
dering wttoeases  out  of  court  dnriiiff  the  pro- 
grass  of  a  caoae,  so  as  to  prevent  tMm  frsm 
hearingthe  teatimeoy  of  otliers,is  w^  ancteat ; 
and  he  citrs  from  Fnrteacne  de  Laodibos  Le- 
gam  Attglis,  o.  36,  the  following  passage: 
**  £t  si  necessitas  exegcrit  dividantnr  testes 
hnjnsmodi  donee  ipsi  deposncvint  qoioqnid  ve- 
lint  ita  quod  dictum  unius  non  docoiit  ant  con- 
citebit  eorum  aliom  ad  consimiliter  testifican- 


See,  also,  i  Siderfin,  131. 

In  the  Caae  of  captain  Thomas  Vangfaan,  in 
thHMme  year  1006,  in  this  Collection,  it  is 
•aid,  that  a  prisoner  cannot  insist  as  on  a  right 
on  the  reoaoval  onl  of  court  of  the  witnesses 
for  the  crown  during  the  examination  of  each 


Mr.Feake  (cb:  3,  s.  6),  onito  net  to  notioe 
the  advantages  of  erMninrng  witneissif  in  the 
absence  of  each  other:  whm,  indeed,  is  weft 
illustratedhylbe  ancient  ttamtiTe  in  the  Apo- 
crypha, of  flomwab  and  tbi  Bldcm. 


MS]  ifit  H^^  Traatnu 

edIcdMidcsaoHiifid,  thecoort  will,  S»fkvaiir 
to  jroDy  take  oure  tbat  your  request  be  complied 
with. 

Att.  Gen.  May  it  pleue  your  lordship,  tbe 
pnsoDcr  stands  mdicted  for  high  trtssoD,  in 
compasnnif  and  imagiDiog  tbe  death  and  de- 
slnictioQ  oif  his  majesty,  and  likewise  in  ad- 
bcnog  to  his  majesty's  enemies  ;  these  are  the 
tressooo  specified  in  the uidictment :  theorert 
ads  that  are  laid  to  prove  these  treasons  are, 
that  he,  with  aereral  other  traitors  named  in 
the  iDdktment,  did  meet  and  consult  and  agree 
Is  send  overChamockbto  France,  to  inrtte 


the  French  Idiig  to  make  an  inrasion 
anil  didproTide  arms  for 


upon 
tbatii 


the 
pur- 


Gcntlemeoy  the  nature  of  the  eridcace  that 
joawill  hare  produced  to  prove  the  prisoner 
goilty  of  these  treasons  lies  thus:  It  will  ap- 
pear to  yon,  that  there  has  been  for  some  time 
a  soosmracy  carried  on  by  aereral  traitors,  and 
wicked  penons,  to  snbreit  tbe  established  go- 
venment  of  this  kingdom,  and  destroy  the 
eoastitution  of  Eogland,  by  a  foreign  invasion 
of  the  French.  Ypu  will  hear  that  this  con- 
spiracy was  feud  wide,  and  consisted  of  several 
piuti;  one  part  was  that  of  assassinating  bis 
m^iesty's  r«»ysl  person,  and  that  was  to  be  done 
fint,  as  a  preparation  and  encouragement  to 
theFrepcb  to  invade  the  kingdom:  the  other 
part  was  the  invithig  the  Freocn  king  to  invade 
'  ui,awlAepnaoneratthebarisaoousedofbe« 
agosneemed  in  that  part  that  rektes  to  the 
invaaon^of  this  kingdom  by  a  French  power ; 
tod  though  it  may  be  the  other  part,  that  of 
■wimimting  the  buf^  be  the  blackest  part  of 
ibe  compiiacy,  yet  if  the  prisoner  at  the  bar 
has  bflco  engaged  in  the  invituig  a  foreigB 
power  to  mrmSt  the  Iduf^dom^  my  h>rds  the 
jod|geswi&  ten  yon,  in  nomt  of  law,  that  is  as 
I  overt-act  of  the  compassing  tbe  de- 


andth»mbversioii  of  our  ancient  good  consti- 
tntion,  an  if  he  had  been  concenied  immediately 
in  the  other  part,  the  sssassmation. . 

Bot  now,  gentlemen,  that  the  prisoner  was 
fngigfj  in  invituig  the  French  to  invade  us, 
joa  will  hear  proved  by  several  witnesses,  that 
there  having  been  a  da%n  last  year,  just  be- 
Ibte  his  m^esty  went  to  Fhuiaers,  to  expose 
his  owm  nerson  for  our  psotection,  and  the  pro- 
rthelihertiesMBunme,  there  was  a 
^  to  murder  him  belore  he  went  to 
J  which,  it  seems,  they  wei^  not  ripe 
for  then ;  hot  immediately  after  he  was  gone 
loFlsadcrs,  you  will  hear  there  were  formal 
meeiii^of  aereral  gentlemen  and  persona  of 
finality,  among  whom  tbe  prisoner  at  the  bar 
was  can:  tbcre^was  a  meeting  fai  May,  last 
year,  aAsr  the  long  was  gone  to  Fknders ;  and 
ihii  waa  at  the  €3d  King's-Head  in  Leaden- 
hatt»Blieet;  and  there  were  present  mylord  of 
ArlsdktfT.  my  loid  Montgomery,  inr  William 
r  John  Fkttindj  Air.  Chamock,  (all 


iliiree  last  bOTe  suffered  the  pnnishi 
cfthe  hw  lor  their  treason  dready)  andUiere 
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Mr.  Porter  and  Mr.  Goodman ;  theae  men  did 
meet  together,  to  consider  of  the  best  ways  and 
meana  m  encouraging  and  inviting  the  French 
king  with  an  armed  force  to  inrade  thia  king- 
dom ;  they  considered  that  that  was  a  proper 
oppoitnni^,  and  did  treat  of  several  aigumenta 
that  might  persuade  to  it:  First,  That  the  king 
was  gone  to  Flanders,  and  so  was  not  in  person 
here  to  defend  us  |  and  that  tiie  troops,  to  make 
ffood  such  defente,  were  in  a  great  measure 
drawn  thither,  to  assist  the  allies  ag<inst  the 
French  power;  they  did  think  likewise  that 
at  that  time  there  was  a  great  discontent  and 
dissatisfaction  in  the  nation,  though  I  think  m 
that  they  were  greatly  mistaken ;  and  I  believe 
and  hope  they  vrill  alwaya  find  tiiemselves  so, 
to  think  that  the  people  of  Baghmd  are  sq  little 
sensible  of  that  which  is  the  means  of  thehr  pre* 
serration,  as  to  hesrken  to  any  disoonlents  to 
encourage  a  French  powerto  come  tolo  Eng- 
land to  destroy  our  religion  and  Kbcities ;  tiuit 
indeed  they  did  ^iprehend,  though  they  were 
ndfttaken,  and  I  believe  they  always  wiO,  when 
go  upon  that  ground. 


ThM  penons  thinking  this  a 
proper  opportunity,  did  a^ree  to  send  a  rnessen- 
ger  into  France  upon  this  message.  To  go  to 
the  late  kmg  James,  and  persuade 


desire  and 


hina  to 


>  and  prevail  with  the  French  king  to 
him  with  ten  thousand  men,  8,000  Foot, 
1,000  horse,  and  1,000  dragoons ;  and  to  en- 
courage him,  they  promisoi  their  aasislance 
here,  ss  soon  as  lie  came  over ;  and  under- 
took, that  between  them  they  could  furnish, 
and  would  raise  S^iOOO  horse  to  meet  htm  at 
his  landing,  and  join  upon  such  sn  invasion. 

Gentlemen,  At  this  meeting  this  was  agreed 
upon  by  all  that  were  there,  whereof  the  pri- 
soner was  one ;  and  they  >did  agree  to  send 
Mr.  Chamock ;  (who  hasshice  been  executed, 
and  a  principal  enconrager  of  tbe  design,  and 
actor  in  it)  be  was  the  messenger  that  wss  ap- 
pointed to  go  upon  this  errand„  and  Mr.  Char* 
nock  was  resolved  to  go  ;  but  desired  another 
meeting  of  these  gentlemen,  to  know  if  they 
continued  m  their  former  resolution,  that  he 
migfat  have  all  the  assurance  that  was  rea- 


«mab»Mr«  C<m^  the 


•tthe  hur, 


to  give  the  French  king  encourage- 
ment to  midce  thn  invasion :  accordingly  ano- 
ther meetuig  was  had  of  most  of  the  same 
persons  that  were  at  the  meeting  before ;  par- 
tioulariythe  piisoiierat  the  bar  was  at  that 
second  meeting  which  was  in  Covent-Gar* 
den  at  cm  Vrs.  Moun^oy's,  who  keepn 
a  tavern  next  door  to  sir  John  Fenwick'a 
lodgings;  there  they  met  upon  the  same 
design,  and  upon  consultation  had,  and  the 

auestkm  asked,  they  did  agree  to  continue  in 
fee  former  resolution  i  imd  njion  that  ioh> 
mediately  Mr.  ChamoiBk  went  into  France, 
to  ooliot  forces  from  thence  to  invade  us  i 
but  it  happened,  as  it  seems,  that  the  French 
long's  forces  were  otherwise  empbyed,  s& 
that  he  could  not  spare  so  many. at  that 
time ;  and  this  return  was  brought  by  Char- 
nock  to  the  gentlemen  that  employed  him; 
diat  he  had  i^ke  wHh  the  hue  kiBg,  who  gava 
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Mni  that  UMwer,  That  flie  French  king  ooiil4 
■ot spare  aomaoy  men  at  that  time,  bathe 
thanked  thero  for  their  kiodness. 

Gentlemen,  this  will  be  the  nature  of  oar 
evidence,  to  shew,  that  the  prisoner  at  the  bar 
was  concerned  in  that  part  of  the  conspiracy 
which  relates  to  the  French  invasion ;  and  if 
Ue  be  gnilty  of  that,  in  point  of  law,  be  is  as 
liiuch  gpnihj  of  the  conspiracy  to  depose  and 
mm^er  the  king,  as  if  he  had  been  concerned 
IB  the  other  put  of  assassinating  his  royal 
nerson ;  and  I  beliere  nobody  can  think,  that 
tiiose  that  were  to  act  in  the  assassbation, 
vK>uld  have  attempted  to  engage  in  such  a  des- 
fierate  design,  if  it  bad  not  beetf  for  the  encou- 
ragement of  the  French  invasion  that  was  to 
second  them  afterwards,  if  they  succeeded  ;  so 
that 'nobody  can  extenuate  toe  crime  of  the 
lAvasion,  because  as  to  the  horridness  of  the 
attempt,  it  is  less  black  than  the  other ;  they 
«re  both  crimes  of  a  very  hip^  nature,  and 
c^tt^y  high-treason ;  and  if  we  prove  the 
innsoner  guilty  of  this  part,  we  hope  you  will 
find  him  guilty. 

Sol.  Oen,  My  lord,  we  will  call  our  wll- 
neises  and  prove  the  matter,  as  it  has  been 
opened.    Gall  captain  Porter  and  9fr.  Oood- 


Seij.  DamM^  Now,  my  lord,  we  mnrt  de- 
fire  that  that  may  be  done  which  our  client 
d^shvd  before,  and  which  ^our  lonbhip  was 
favourably  pleased  to  promise,  that  the  wit* 
nesaes  may  b^  examined  apart. 

L.  G.'J.  Treby,  Let  if  be  so :  who  do  yon 
beghi  with  f 

.  Sol.  Gen.  We  begin  with  captain  Porter, 
my  lord.' 

Lk  C.  J.  IMf,  Then  let  Mr.  Oooditen  with^ 
draw. 

Ml*.  Baker.  LMMr.  Goodman  go  np  stainiy 
and  we  will  call  him  presently. 

Sol.  Gen.  Swear  captain  Porter  t   [which 
was  done.]  Captain  Porter,  Do  yOttknowM^. 
Cook,  the  prisoner  at  the  bar  ? 
.  Cap^.  Fe/rter,  Yies,  my  lord. 

Sot,  Gen,  I>o  you  remember  a  meeting  of 
some  gentlemen  at  the  KhigVi- Head-tavern  in 
Leaden-hall-street  ?^Pbrier.  Yes,  1  do,  Sir. 

8d.  Gen.  Then  pray^  give  an  nceonnt  of  the 
oonpany  that  were  there,  the  time  when,  and 
what  passed? 

Porter,  My  lord,  th^  last  yeas  wehtd  two 
meetings- ;  the  first  was  hi  May^  the  other  was 
the  latter  end  of  May,  or  the  beginutngof 
June;,  the  first  was  at  the  Kmg%-Hea3  in 
Leadenhall-street ;  there  were  mv  lord  of 
Aylesbury,  my  lord  Montg[omerj,  sir  John  Fen-^ 
,wtck,  sir  John  Frehid,  sir  Willhun  I^rkyns, 
Mr.  Chamock,  Mr.  Cook,  and  myself;  Mr. 
Goodman  came  in  after  dinner ;  at  this  meet- 
ing it  was  consulted  which  was  the  best  way 
aiM  the  <|oicke8t  to  restore  king  James,  and 
hasten  hia  return  into-  England ;  several  dis- 
counet  and  proposals  there  were ;  at  last  It 
was  agreed  to  send  MK  CharOoefc  to  the  late 
king,  to  borrow  of  the  French  king  10,000 
r  B,0004QOt9  1,000  htnCi  mod  tiOOadn* 


ts,  to  be  sent  bverinto  England  to  asaisi  tho 

ig's  restoration.  Sliys  Mr.  Chamoek  there- 
upon. This  the  king  can  do  without  your  send- 
ing, and  1  would  not  go  upon  a  foolish  eirand. 
What  will  you  do  to  assist  in  this  matter?  The 
company  desired  him  to  promise  king  James, 
that  if  he  would  send  word  when  he  landed 
and  where,  thcpr  would  be  sore  tp  meet  him  at 
his  landing  witn  a  body  of  2,000  horse. 

Alt,  Gen.  Was  the  prisoner  at  the  bar  in' 
the  company,  and  present  at  this  resolution  ? 

Porter,  Yes,  be  was. 

Att.  Gen,  Did  all  the  conl^pany  agr^ee  to  it  f 

Porter.  Yes,  they  did. 

Ait.  Gen.  What  signs  were  there  of  their 
agreement  ?  Did  they  stand  up  severally  and 
declare  their  agteement,  or  how  P 

P\Drter.  My  lord  of  Aylesbury  and  sir  John 
Fenwidc  did  rise  up,  and  desired  captain  Char- 
nook,  that  he  woukl  go  upon  this  ermnd :  and 
when  the  qnesthm  was  ssked  scveraBy  of  all 
there  present  by  Mr.  Charaock,  whether  he 
might  assure  the  kfaig'  of  what  they  had  told 
himf  every  one  saiOi  Yes,  yon  mkj;  a&d 
Mr.  Cook  kneeled  indeed,  upon  a  chair,  and 
said,  Yes,  yon  may. 

J».  Gen.  DM  he  give  his  QODMitto  it  F 

Porter.  Yes,  he  answaed  m  those  verj 


any  moeliiig 


Soi.  Gem.  Do  yon 
of  any  oomoany  st  Mrs. 

Porter.  Yes,  that  was  a 

Sol.  Gen.  Plray  tell  my  lord  and  theHuiy 
how  yon  came  to  meet  them  then,  wim  com- 
pany were  there,  and  whatpoaed  f 

Porter.  Mr.  Chanodc  desired  anotbermeet- 
mg,  to  seeifthegentleaien  kept  to  their  ibnner 
reiohition';  and  we  met  at  lin.  Mbont^y*! 
eight  or  ten  days  after,  snd  there  were  moit  of 
the  eonmany  Ant  was  at  thoBimneeling,  and 
there  all  that  we^  preMut  did  asnnie  Mr. 
Chamodc  that  they  kept  to  theh^  fint  lew- 
lution,  and  would  amde  to  what  was  agreed 
upon  at  the  fiirmer  meetmg. 

Att.  Gen.  Who  wars  prawnt  at  the 


Psreer.  The  prisoner  at  the  bar  was  tfacra  at 
that  second  meeiiog. 

Atr.  Gen.'  What  was  that  second  ineetiBg 
for,  do  you  say? 

Pkrtet.  It  was  to  give  Ifr.  Chaitiock  as- 
surance, that  we  were  mtedto^stand  hythe 
resohition  taken  at'  the  first  meeting. 

Att,  Gen.  What  did  Mr.  Chamoek  do'tfter- 


.  Pdrter.  1  went  Awqr  from  tfi#m|  there  Wa# 
sir  William  Parfcyns,  air  John  Freind  and' 
captam  Chamoek  went  to  the  Queen  VHead- 
tavera  m  Fieel^street,  and  eaptahi  Charaode 
teld  me  he  would  go  in  two  or  three  days,  snd 
I  believe  did  so. 
Att:  Gtn.  Whito  did  Von*  aee^  him  after- 

trdsf 

Porter.  When  I  was  ft  posoner  upon  th^ 
aoooont  of  the  riot  in  Dirnry-Lane  ;  awmt  two 
or  three  tli^  after  I  came  to  Neimte  to 
came  to  see  mo,  and  aaid  h^  hnd'heor  in 
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Frasoej  awlthat  king  James  thanked  us  ibrdtir 
VvbA  oner,  bat  the  French  kin^j^  could  not  s^re 
80  many  incn  that  year ;  and  he  told  noe  he 
hftd  been  with  my  lord  of  Aylecbory,  and  the 
rest  of  tbe  gentlemen  that  bad  employed  him 
logo  o?er,  and  had  deli?ered  them  the  sereral 
nKssaisei  that  he  was  ordered  to  from  the 

L  C.  J.  Treby.  Captain  Porter,  who  were 
proeot  at  the  second  meeting,  do  you  say  ? 

Porter,  My  lord  of  Aylesbury,  sir  John 
Fmad,  nr  nilliam  Parkyns,  captain  Char- 
luck,  3Ir.  Cook,  and  myself;  l  cannot  tell 
viMther  my  lord  Moot^mery  or  Mr.  Good- 
man were  at  that  second  meeting,  or  no. 

An.  GetL  Captain  Porter,  I  woald  ask  yoa 
aflotber  qoestion  :  \rou  were  concerned  in  the 
isnasioation  with  those  other  persons  that  en- 
^^  in  it ;  Pray,  what  safety  did  you  pro- 
JMK  to  yourselves  aAer  the  assassination  was 
ofer?  '     • 

Porter.  My  lord,  1  asked  sir  George  Bar- 
dej  what  we  should  do  after  the  fact  was  com- 
mitted ;  fays  he,  You  need  fear  nothing,  I 
win  go  away  that'  night,  I  hitre  a  ship  ready, 
ud  &e  king  will  be  landed  in  fire  or  six  days 
aAerwarda ;  if  yoa  will  but  keep  yourselves 
doie  for  so  many  days,  all  will  do  well. 

Sol.  Gen.  If  the  prisoner  or  the  counsel  will 
isk  lum  any  questions,  my  lord,  they  may 
hti. 

Sr  B.  Skmser.  Pray,  Sir,  can  you  recollect 
vhat  time  of  day  this  was  that  this  debate  and 
rmlotioD  were  had  at  the  Old  King's- Head 
iDLeadeoball-street  ? 

Porter,  Tnily,  sir  Bartholomew,  I  cannot 

Sir  B,  Shower.  Pray,  by  what  means  do  you 
ncoUect  that  this  was  in  the  month  of  May  P 

Porter,  Because  capt.  Charnock  was  ab- 
■Rt  at  the  Dog* tavern  riot,  which  was  the 
lOtb  of  Jone. 

Sii  B.  Sko^r.  Was  it  not  in  April  ? 

Porter,  No,  Sir,  to  the  best  of  my  remem- 
ttnaceitwuin  Mav. 

^B.  Shower.  What  makes  you  think  it 
vii  in  Hay  rather  than  April  P 

Porter.  I  have  told  vou,  Sir,  because  both 
iB^oes  were  before  tne  Dog-tavern  riot,  the 
lOih  of  June,  and  Air.  Charnock  was  not  there 
« that  time ;  but  be  told  me  afterwards  he  bad 
^  io  France,  and  there  were  eight  or  ten 
^vs  difference  between  the  two  meetings. 

Att,  Gen.  Wy  k»rd,  if  they  have  done  with 
niQ,  I  woM  ask  him  one  qoestion,  to  settle 
^is  natter  in  point  of  tibe.  Capt.  Porter, 
^'tt  the  king  gone  to  Fkmders  when  you  had 
these  meetings? 

^«l«r.  The  kingf  was  gone.  Sir,  before  the 
"^Bcdmg. 

iM.Gefi.  The  king  did  not  go  tiH  several 
B^y*  io  Hav ;  was  Mr.  Goodman  there  f 

Porter,  He  was  at  the  first  meeting,  but  I 
QBOflt'  tell  whether  he  was  at  the  second 

WW. 

8erj.  Dartmy,  Pray,  what  time  was  Mr. 
^Moiao  there  at  tb€  lint  meeting? 
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Porter.  He  came  up  afler  dinner  at  the  first 
meeting. 

Mr.  Baker.  Then  call  down  Mr.  Goodman, 
[Who  came  in  and  was  sworn.l 

Sol,  Gen.  Mr.  Goodman,  Pray  will  yoii 
give  my  lord  and  the  jury  an  accodnt  what 
you  know  of  an  intendea  invasion  u|)on  this 
kingdom ;  what  were  the  circumstances  of  it, 
and  who  were  concerned  in  it. 

Goodman.    My  lord,  about  the  middle  of 
May  last,  or  thereabouts,  captain  Porter  sent  to 
me,  and  told  me  there  was  a  meeting  of  some 
gentlemen  of  our  acquaintance  at  the  King's-^ 
nead  in  Leadenhall-street ;   and  be  desired  mft 
that  I  would  be  there,  because  it  was  about  bu  - 
siness :  I  told  tiim  I  did  not  know  whether  I 
could  be  there  at  dinner ;  but  however  I  would 
not  fail  of  coming  thiiber  af^er  dinner ;  and 
accordingly  1  came.    Whed  I  came  into  the 
house,  I  sent  up  my  name  to  c6ptain  Porter, 
and  he  came  down  and  brought  me  up  stilirs, 
and  there  I  saw  my  lord  Montgomery,  my  lord 
of  Aylesbury,  sir  John  Fenwick,  sir  William 
Parkyns,  sir  John  Freind,  Mr.  Charnock,  and 
that  gentleman  at  the  bar,  Mr.  Cook  :  when  we 
were  there,  the  discourse  was,  that  we  did 
think  king  James's  coming  was  retarded,  and 
we  would  do  any  thing  to  facilitate  his  resto- 
ration. 
Cook.  My  lord  chief  justice. 
L.C.  J.  Trehy,  What  say  you,  Mr.  Cook? 
Cook.  My  lord,  if  your  lordship  pleases,  I 
desire  the  jury  may  not  be  talked  to  by  any 
body ;  and  I  understand  there  are  some  talking 
with  the  jury. 

L.  C.  J.  Treby,  Fy  upon  it !  we  will  lay 
any  body  by  the  heels  that  do  sp ;  they  must 
neither  be  disturbed,  nor  instructed  by  any  body. 
Cook.  My  lord,  I  am  informed  there  was 
somebody  talkiug  to  them,  and  telling  them 
this  was  the  same  case  with  sir  John  Freind. 

L.  C.  J.  Trebi/.  Do  you  but  shew  us  the 
man,  and  we  will  find  another  j)]ace  for  him  ; 
we  will  send  him  to  the  gaol,  I  will  assure  you. 
Mr.  Burleigh.  This  gentleman,  my  lord, 
did  hear  such  a  discourse  to  the  jury  (pointing 
to  a  gentleman  there)  who  stood  up. 

My  lord,  I  cannot  positively  swear  to  the 
knan,  but  I  did  hear  some  discourse  that  it  was 
the  same  evidence  as  in  the  former  trial. 
•  L.  C.  J.  Treby.  If  you  can  shew  us  who  it 
was,  we  will  take  care  to  punish  him :  I  sup- 
pose he  stands  corrected  ;  aind  if  we  knew  who 
he  was,  he  shoidd  stand  committed. 

Att.  Gen.  Pray,  Mr.  Gpodtnan,  begin  again, 
and  tell  what  passed  at  that  meeting,  because 
the  jury  were  interrupted  from  hearing  by  peo-    ' 
pie's  buzzing  about  them. 

Goodman.  My  lord,  when  captain  Porter 
brought  me  up  into  the  room,  I  told  you  what 
gentlemen  I  round  there  ;  afier  we  were  set 
down,  there  was  a  consultation,  that  consider- 
ing the  French  king's  war^  retarded  the  affair 
ofsending  back  king  James,  and  the  means  of 
restoring  Dim  to  the  crown,  it  was  fit  we  should 
find  out  some  way  or  method  to  facilitate  his 
rettoration,  and  it  was  thought  convenient  to 
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l>ave  a  messenger  to  send  over  to  kin^  James 
with  proposals  For  that  purpose;  to  this  effect, 
as  near  as  I  remember,  That  if  king  James 
could  prevail  with  the  French  king  to  furnish 
10,000  men^  whereof  8,000  to  be  foot,  1,000 
borse,  and  1,000  dragoons,'.we  would  endeavour 
10  meet  him  at  the  head  of  as  many  borse  a6  we 
could  raise,  to  sustain  those  forces  at  thdr  land- 
ing :  this  was  debated  in  order  to  come  to  a  re- 
solution ;  and  much  difficulty  there  was  how 
many  the  number  should  be ;  the  man  pitched 
upon  to  be  sent,  was  Mr.  Chamock ;  and  after 
some  debate,  ho^  many  thousand  horse  could 
be  raised :  says  Mr.  Charnock,  do  not  let  nae 
go  ovtT  upon  ^,  foolish  errand,  but  let  me  know 
what  I  have  to  say  exactly :  thereupon  it  was 
concluded  by  all,  that  2,000  horse  should  be 
the  number  we  could  promise,  and  th6  king 
might  depend  upon  them ;  anct  if  we  brought 
more,  so  much  the  better  i  and  sir  John  Fremd 
said,  I  belie?e  he  has  so  manv  friends  here^ 
that  if  he  came  himself,  he  mignt  be  welcome ; 
but  that  we  did  not  think  fit  to  trust  to ;  and 
nobody  would  advise  any  such  thing.  When 
the  resolution  of  the  thing  and  the  number  was 
^hus  fixed,  Mr.  Charnock  asked,  whether  it 
were  with  all  our  consents  P  and  that  he  mi^bt 
assure  the  kine,  that  this  was  our  resolution 
thereupon  ?  We  all  rose  up,  and  said  to  htm, 
Yes,  you  may,  yes,  you  may,  every  one  par- 
ticularly ;  and  I  remember  one  tbiiur  particu- 
larly concerning  the  prisoner  Mr.  Cook,  iliat 
he  kneeled  upon  the  chair  when  he  said,  Yes, 
you  may ;  and  his  dhows  were  upon  the  table: 
this  is  all  that  J  know*of  that  meeting.  There 
was  to  be  another  meeting,  as  captain  Porter 
told  me ;  but  I  had  business  in  the  city  ;  but 
_  whatsoever  he  promised  on  my  behalf,  as  to 
the  ottota  of  men,  I  would  be  sure  to  make  it 
good ;  and  I  was  not  at  the  second  meeting. 

An,  Gen.  Did  you  see  Mr.  Chamodc  af- 
terwards ? 

Good^mn.  Yes,  I  did,  when  he  came  back ; 
and  he  told  me  the  thmg  was  not  accepted,  for 
the  French  king  could  not  spare  men,  and  that 
he  bad  been  with  theseveral  gentlemen  to  carry 
them  the  compliments  that  he  had  in  charge 
firom  king  James,  who  returned  them  thaoks 
for  their  good  afiection  ;  and,  among  the  rest, 
he  did  me  the  honour  to  return  me  thanks  too. 
Sir  JB.  Shower,  Pray,  Mr.  Goodman,  let  me 
ask  you  a  question :  when  was  it  that  yon  saw 
.  Mr.  Chamock  afWr  this  ?  '^ 

GoodlsMii.  It  was  in  Anmdel-etreet,  at  his 
lodipngs.        , 

Sir  B.  Shower.  But  I  ask  you,  8b,  when 
it  was?  was  it  before  or  afier  the  10th  of 
June? 

Goodman.  It  was  afterthe  10th  of  June,  Sir. 
Sir  B.  Shower.  How  long  after,  pray  P 
Goodman.  I  beliete  it  was  a  month  after  ihe 
10th  of  June. 

Sir  B.  SAover.  Did  you^  see  him  here  in 
Bnglaad  before  Mr.  Porter  was  discharged 
from  the  riot,  and  came  out  of  Newgate  P 

Goodman.  I  believe  1  did  see  bun  before 
captain  Porter  was  discbaiged,  long. 
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Serj.  DamalL  Who  were  the  persons  that 
were  present  at  that  meeting  ? 

Goodman.,  My  lord  Montgomery,  my  lord  of 
Aylesbury,  sir  John  Fenwidr,  sir  John  Preiiul, 
sir  William  Parky  us,  Mr.  Charnock,  captaiu 
Porter,  and  the  nnsoner  at  the  bar,  M[r.  c3ook. 

Seij.  Damau.  Were  you  at  dinner  witk 
them,  Sir  P 

Goodman.  No,  I  came  in  afler  dinner. 

Seij.  DarnalL  Pray,  what  house  was  it,  do 
you  say,  this  meeting  was  atP 

Goodman.  It  was  at  the  King^a-bead  iM 
LeadenhalUstreet. 

Sir  B.  Shower,  Can  you  kSi  what  day  of  Ums 
wcjBk  it  was  P 

Goodman,  No,  nor  the  day  of  the  moDtb. 

Sir  B.  Shower.  Was  you  ever  in  the  com- 
pany of  these  genUemen  at  any  other  time  ? 

Goodwin.  No,  this  was  the  only  time  that  1 
heard  of  this  cc^nsultation :  I  was  net  at  tha 
second  meeting. 

Cook,  If  your  lordship  pleases,  may  I  aak 
Mr.  Goodman  any  questions  P 

li.  C.  J.  Treby.  Yes,  by  alt  means  ask  hioa 
what  you  will. 

Cook.  Mr.  Goodman,  you  are  upon  your 
oath:  but  did  yon  ever  hear  me  apeak  ten 
words  in  your  lite  P  Was  you  ever  in  my  oooi- 
pany  in  any  house,  before  or  since  P        « 

uoodman.  Yes,  Sir;  I  was  in  your  €M>fla. 
pany  at  the  Cock  in  Bow*street,  where  yoa 
came  in  accidentally. 

CooX;.  Did  you  ever  hear  me  talk  of  the  go- 
vernment, or  any  thing  of  that  nature  ? 

Goodman.  What  &e  discourse  was  of,  I 
cannot  particularly  say,  but  I  am  certaio  yon 
was  there :  and  as  to  the  consultation  that  1 
now  speak  of,  I  remember  very  well  you  eare 
your  consent  in  that  manner  as  I  have  told  the 
court 

Att.  txen.  My  lord,  we  have  done  at  the 
present. 

L.  C.  J.  Treby^  Then,  brother  Darnall, 
what  say  you  for  the  prisoner  P 

Seij.  Darnall.  •  May  it  please  v our  lordship, 
and  you  gentlemen  of  the  jury :  I  am  of  csomi- 
sel,  in  this  case,  for  the  prisoner  at  the  bar, 
Mr.  Cook,  who  stands  indicted  of  a  very  great 
oflence,  no  less,gentlemen,than  bigh-treasoo  ; 
andif  he  be  guiUy,  his  punishment  will  be  as 
great  J  but  because  the  punishment  and  the 
oflence  are  both  very  great,  the  law  requires 
exact  positive  proof,  and  that  by  two  credible 
vritnesses.  There  have  been  two  indeed  that 
have  been  produced  to  you ;  and  if  you  believe 
both  of  them,  after  what  we  shall  offer  to  you 
against  them,  and  if  what  they  swear  be  true, 
the  prisoner  is  guilty ;  but  if  we  satisfy  yon 
that  either  of  them  is  not  to  be  credited,  so  thaa 
you  do  npi  believe  both  of  them,  he  must  be 
acquitted. 

There  is  no  doubt,  Gentlemen,  but  there  has 
been  a  villainous  horrid  plot ;  there  is  jio  ques- 
tion of  it;  and  it  was^  as  it  has  been  opened^ 
basely  to  assassinate  one  of  the  bravest  men 
Tivinff ;  and  to  make  the  happiest  people  in  tb^ 
world,  if  Ihey  know  when  they  ace  «»»  the 
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jle  upon  earth,  bv  bringing 
them  nfeder  Prea'ch  tyrannj  aoa  alarery. 
)Iany  of  the  traiton  have  been  brooghttojnst 
puntatinieDt  for  this  treason ;  nay,  tbey  have 
owned  the  fad  at  their  deaths,  so  that  there 
is  no  ijaestion  of  the  tmth  of  it ;  and  there- 
fore, gentlemen,  erery  honest  man  will  en- 
deavour to  bring  such  as  are  plainly  gmlty 
of  such  an  abominable  conspiracy,  to  just  pu- 
nishment; hot  yet  they  will  \!e  as  careful 
not  to  let  an  mnocent  man  suffer;  that, 
gentle  men,  every  honest  man  will  ffke  care 
of,  and  espedally  such  as  are  upon  their  oaths : 
!t  concerns  a  jury  highly  to  he  satisfied*  that 
he  is  not  innocent,  whom  they  bring  in  guilty ; 
for  it  is  better  that  twenty  guilty  men  should 
escape,  than  one  innocent  man  suffer. 

But,  Gentlemen,  if  my  brief  be  true,  we 
•hall  give  you  such  an  account  of  one  of  Uiese 
witnesses;  first,  as  to  the  man  himself;  thai 
be  is  not  a  man  to  be  credited  as  a  wimess; 
sod  then  besides  that,  as  to  the  evidence  he 
eives  m  this  case,  (I  say,  if  my  brief  be  true) 
&  is  false,  and  we  shall  prove  it  so ;  and  when 
Von  hare  heard  our  evi<{ence,  if  you  are  satis- 
fied that  one  of  these  witnesses  is  not  to  be  cre- 
dited, or  that  what  h^  swears  is  not  true,  you 
are  to  aoquit  the  prisoner. 

Gentlemen,  hm  has  been  one  Mr.  Goodman 
produced  as  a  witness,  one  that  never  was  pro- 
duced before  at  the  trial  of  any  of  those  that 
have  sofeed,  to  that  the  troth  of  their  goilt 
does  not  at  all  depend  u|>on  his  evidence,  nor 
does  it  give  any  credit  to  it.  This  is  this  ffen- 
tleman's  first  entry  u(>on  this  stage;  ana  yet 
(if  my  brief  be  true)  this  is  not  the  first  bloody 
or  crod  nart  that  he  has  acted ;  for  we  have  a 
record  or  conviction  against  htm,  whereby  it 
will  appear  to  you,  that  he  was  indicted  (for 
endeavouring  to  poison  two  ^reat  dukes)  for 

O40  guineas  to  an^ Italian  empiric,  one 
ei,  and  promising  S00^  more  wnen  it  was 
Hfectcd,  to  poison  the  ute  duke  of  Grafton^  and 
the  jprcaent  duke  of  Northumberland ;  and  we 
sbal!  sbeiv  yoa»  thatise  was  convkted  of  it,  and 
fined  a  ij^iipand  pound  for  the  offence ;  which, 
oomidenog  the  meanness  of  his  circumstances 
at  that  time,  was  as  much  as  twenty  thousand 
pomMb;  fyr  he  could  as  well  have  paid  twenty 
as  one  then;  and  it  appears  too,  that  Mr. 
GeodoHB  (na^,  it  will  not  be  denied  by  him 
hinadi)  waa  m  this  horrid  pk)t ;  and  he  that 
would  im  concerned  to  poison  two  dukea  in  a 
family,  to  which  he  bad  so  many  obligations— 

Gmki0n,  My  lort),  I  desire  leave  to  speak 
la  tins  aaitler  that  the  seneant  mentions. 

fin>  JhmaU,  Piay,  Sir,  let  me  gO  on ;  you 
may  talk  anon ;  1  have  seen  the  copy  ofthe 
iCoord  4f  couvjctiODy  and  have  it  reaiQr  to  pro- 

Att.  G$H,  Mr.  Goodman,  be  goiet,  and  stay 
till  6y  and  bye;  vou  will 'be  defended,  no 
dookt  o^  it;  but  in  the  mean  timelet'thcm  go 
HL  sod  do  not  inDerrupt  them, 

ik^  DmrmUt:  I  say^y  lord,  he  that  wonki 
kwmsffusd  m  m  vile  an  act,  aa  a  contrivance 
l»  t^%WV  J^  ^^  ^  ^9  'i^  ^^^ 


A,  p.  1695.  [^» 

^who  were,  in  effect,  his  young  masters)  that 
be  should  go  to  poison  tRem  m  a  family  to 
whicli  he  had  been  so  mueh  obli^d ;  and  men, 
he  that  wonld  b^  concerned  In  so  horrid  a  plot 
as  this  was,  to  destroy  bis  country,  and  take 
away  the  Hfe  of  ihekmdp;  sure  it  will  be  no 
difficult  thing  to  think  mat  this  man  will  not 
stick  Tittle  at  the  prisoner's  file  at  the  bar,  espe* 
cially  when  he  has  so  great  a  temptation  to  it, 
as  to  save  his  own  life  W  it. 

But  perhapr some  ofVou  may  doubt  whether 
it  is  to  save  nis  own  fife  or  no :  but  I  believe 
there  are  none  of  you  would  give  any  credit  to  , 
him,  if  you  thought  so:  therefore,  ta  satisfy 
you  of  that  fkct,  we  shall  produce  you  evidence 
of  his  own  ophiion  of  that  matter,  beside  the 
general  known  chtrnmstances  he  lay  Under: 
as,  that  he  was  long  m  prison  before  Be  charged 
the  prisoner  with  any  thing,  «nd  the  prisoner 
was  at  liberty,  went  every  day  abroad  fbr  a 
a  week  after  Mr.  Chamock's  triaT,  and  never 
absconded  one  minute,  but  Kved  publicly,  ppen- 
ly,  and  visibly  to  all  bra  friends,  and  all  stran- 
gers :  but  besides,  gendemen,  thai  Mr.  Good* 
man  knew  his  must  die,  and  justly  and  deserv- 
edly fbr  this  horrid  plot  and  treason  himself; 
ana  had  no  other  way  left'  to  save  his  life,  but 
to  come  in  thus  as  ain  evidence  and  accui(er, 
which  we  think  will  shake  his  credit  with  you. 

I  say,  besides  all  this,  ^f  my  brief  be  true) 
we  shall  prove  that  he  has  said  himself^  That 
either  he  must  hang  Peter  Cook,  or  he  must 
be  hanged  himself.  Thus,  gentlemen,  bb 
swean  to  save  hiH  own  lifef,  by  taking  avray 
anothei^'s. 

This,  Gentlemen,  is  as  to  the  man  him- 
self, that  he  is  not  to  be  credited.  But  now 
further,  as  to  the  evidence  that  he  has  given': 
he  tells  you  that  he  came  into  the  tavern  itt 
Leadenhall-street,  and-  that  there  he  found 
such  company ;  he  owns  he  came  in  after  din- 
ner ;  and  that  the  otheir  gentleman,  Mr.  Por- 
ter, owns  too ;  he  says  there  were  present  at 
this  meeting,  my  lord  Montgomery,  my  lord 
of  Ayle^ory,  Ifr.  Cook,  and  several  other 
gentlemen ;  but  (if  my  brief  he  true)  we  shall 
prove  by  Uiree  witnesses,  that  he  was  nut 
there  till  they  were  gone ;  and  that  will  make 
an  end  of  all  the  pretence  of  his  evidence. 

Att.  Gem,  Nay,  then  we  shall  never  have 
done. 

Serj.  DarnaU.  I'll  assure  you,  Sr,  I  have 
the  names  of  three  witnesses  iu  my  brief,  to 
nrove  that  my  lord  of  Aylesbury,  my  lord 
Montgomery,  and  Mr.  Cook,  were  gone  be- 
fore be  came  in,  though  if  any,  or  either  of 
them  were  gone,  it  Mtroys  his  testimony; 
and  ifwe  prove  this  to  yotk,l  wonld  be  loth  to 
be  one  of  the  jury  that  should  take  away  the 
prison's  life  upon  this  evidence;^  no,  if  he 
were  the  vilest  man  alive,  and  much  less  the 
life  of  the  prisoner  at  the  bar;  for  we  shall 
prove  (if  my  brief  be  true)  he  is  a  man  of  mo- 
rab,  n  man  of  virtue,  one  that  has  a  great  love 
fbr  bis  country ;  <*and  this  we  shall  prove  by 
evidence  undeniable,  persons  of  quality  in  their 
coon^y  gwh  M  serve  tUtic  cooatry  m  parlia-* 
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neat,.  AS  tbeir  representatires ;.  we  shall  shew 
it  bv  such  evidence,  that  there  will  be  do  room 
to  doubt  of  it :  he  is  a  idsd  without  ^ny  staio 
or  blot  upon  him,  till  this  accusatioD ;  he  is  the 
eldest  soQ  of  his  father,  aod  heir  to  a  ffreat  es- 
tate ;  his  father  is  a  great  officer,  and  a  {^leat 
getter  under  this  government ;  and  can  it  be 
i(nagioed  or  believed,  that  such  a  man  would 
be  guilty  of  the  worst  of  treasons,  to  destroy 
the  religion  he  protesses,  to  overturn  the  state, 
to  ruin  his  own  estate,  himself  and  his  poste- 
rity, which  roust  be  the  consequence  of  it  f 
Kay,  if  two  good  witnesses  could  be  produced 
to  testi^  it,  ud  if  we  had  not  had  so  much  to 
take  oflr  the  credit  of  Goodman,  I  could  hardly 
believe  it  of  any  man  that  ,was  in  his  right 
senses ;  he  must  have  been  a  madman  if  he 
had  done  it,  one  that  stood  so  well  with  the 
present  government,  and  of  a  family  never 
tainted  with  disloyalty. 

Certainly,  gentlemen,  when  we  make  put 
this  to  you  against  Mr.  Goodman,  the  prisoner 
can  be  m  no  danger  of  his  life  from  Mr.  Good- 
man's evidence,  though  he  is  an  unfortunate 
jnan  to  come  under  such  an  accusation ;  but  I 
cannot  lielieve  that  any  jury,  upon  such  a 
man's  evidence,  will  brand  an  honest  family 
with  the  foulest,. vilest,  blackest  treason  that 
e\er  was  hatched;  no,  gentlemen,  yon  are 
men  of  ability  and  understanding,  and  that  is  it 
we  rely  uiion ;  we  doubt  not  but  that  you  will 
consider  the  evidence,  and  consider  your  baths, 
and  not  let  the  prisoner's  blood  he  at  your 
doors ;  therefore  we  shall  go  on  and  call  our 
witnesses  to  make  out  what  I  have  opened. 
.  Sir  B.  Shoaer,  My  lord,  we  desire  to  call 
our  witnesses,  and  I  shall  reserve  myself  to 
mak^  some  observations  after  we  have  given 
our  evidence :  Mr.  Segeant  has  opened  as  much 
as  we  can  prove,  and  we  will  now  produce  our 
evidence  ;  First,  we  will  shew  the  conviction 
of  Goodman :  3Ir.  Burleigh,  where  is  the  con- 
viction ?— Mr.  Burleigh.  Here  it  is.  Sir. 

Sir  B.  Shower,  Where hadyou it,  Sir? 

Mr.  Burleigh.  Outof  theTVeasury  at  West- 
minster. 

Sir  B.  Shower.  Is  it  a  true  copy,  did  you 
examine  it  there? 

Jllr.  Burleigh.   Yes,  it  is  a  true  copy,  I  did 
examine  it  with  the  record. 
.    Sir  B.  Shower.  Then  read  it,  Mr.  Tanner. 

CI.  of  Ar.  [Beads]—*  Michaelmas  Term: 

*  Tricesimo  secundo  Caroli  Secundi.' 

L.  G.  J.  Treby.  Read  the  record  in  English 
to  the  jury.  ^ 

C/.  ^Ar.  [Reads.]  *  Be  it  remembered, 
« that  su-  Robert  Sawver,  knight,  Attorney  Ge- 

*  neral  of  our  lord  the  king  that  now  is/ who 

*  for  tbe  same  our  lord  the  king  in  this  part 

*  sueth,  came  here  in  the  court  of  our  said  lord 

*  the  king,  before  the  king  himself  at  West- 

*  minster,  on  Thursday  next  after  thi*ee  weeks 

*  of  St.  Michael,  the  same  term ;  and  for  the 
'  same  onr  lord  the  king,  brpqght  here  into  the 

*  court  of  our  said  lord  the  king,  before  the  said 

*  kin^,  then  and  there,  a  certain  information 

*  agafflft  Cardell  Goodman,-  late  of  the  parish  of 
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<  St.  Martin  m  the  Fields,  in  tbe  ooanty  of  Mid- 
'  dlesez,  gentleman,  which  information  follows 
'  in  these  words,  tciUcet,  Middlesex  scilicei.  Be 

<  it  remembered  that  sir  Robert  Sawyer>  kni^t, 
'  Attorney  General  of  our  said  lord  the  king 
'  that  now  is,  who  for  the  same  our  lord  the 

*  king,  in  this  behalf  sueth,  in  his  own  proper 

<  person  came  here  into  the  court  of  our  said 

*  lord  the  king,  before  the  king  faims^f  at 
'  Westminster,  on  Thursday  next  af\er  three 

*  weeks  of  St.  Michael  that  same  term,  and  lor 
'  the  same  our  lord  tbe  king  ^ves  the  court 

*  here  .  to  understand  and  (^  mformed,  That 
'  Cartlell  Goodman,  late  of  the  pariah  of  St. 

*  Martin  in  the  Fields,  in  the  county  of  Middle- 
'  sex,  gentleman,  being  a  person  of  a  wicked 
'  mind,  and  of  an  ungodly  and  deviliab  dtspo- 
'  sition  and  conversation,  and  contriviDg*,  prac- 
'  tising,  and  falsely,  maliciously  and  devilishly 
'  intending  death,  and  poisoning  and  final  de- 
'  structiou  unto  the  right  noble  Henry  duke  of 
'  Grafton,  and  George  duke  of  Nortbunaber- 
'  land,  and  that  the  aforesaid  Canlell  Goodman, 
'  his  most  wicked,  most  impious,  and  derilish 
'  intentions,  contrivances  and  practices  albre- 

*  said,  to  fulfil,  perfect,  and  bring  to  effect,  tbe 
'  30th  day  of  September,  m  the  six-and -thirtieth 
'  year  of  the  reign  of  our  lord  Charles  the  8e- 
'  cond,  now  kinff  of  England,  &c.  and  direra 

*  other  days  and  times,  as  well  before  as 'alter, 

*  at  the  parish  of  St.  Martin  in  the  Fields,  ia 
'  the  county  of  Middlesex,  with  force  and  arms, 
*-  &c.  falself ,  unlawfully,  unjustly,  wickedly, 

*  and  devilishly,  by  unlawful  ways  and  means, 
^  did  solicit,  persuade,  and  endeavour  to  pro- 

*  cure  one  Alexander  Anoiydei  to  prepare  and 

*  procure. two  flasks  of  Florence  wine,  to  be 

*  mixed  with  deadly  poison,  for.  the  poisonings 

*  of  the  aforesaid  right  noble  Henry  duke  of 

*  Grafton,  and  George  duke  Of  Northurober- 
'  land ;  and  his  most  wicked,  most  impioas, 
'  and  devilish  contrhrsnoes,  practices  and  inten- 

*  tions  aforesaid,  to  fulfil,  perfect,  and  the  more 
'  to  brinff  to  effect,  the  aforesaid  Cardell  Good- 
'  man,  tbe  day  and  year  abovesaid,  at  the 
"*  parish  aforesaid,   in   the  county  aforeteid. 

*  falsely,  unlawfully,  unjustly,  maliciously  ana 

*  devilishly,  did  promise  and  agree  to  gire  unto 

*  the  aforesaid  Alexander  Amydei  foi^  pieces 

*  of  guinea  gold,  of  the  value  of  fort^  pounds, 

*  of  lawful  money  of  England,  if  he  the  said 
'  Alexander  Amydei  would   prepare,  procure 

*  and  provide  two  flasks  of  Florence  wine,  to 
'  be  mixed  with  deadly  poison,  for  the  poiaoo- 

<  ing  of  the  aforesaid  right  noble  Henry  duke  of 
'  Grafton,  and  George  duke  of  Northumber* 

<  land ;  and  if  the  aforesaid  poison  with  tbe 
(  wine  aforesaid  to  be  mixed,  should  effect  the 

<  death  of  the  aforesaid  Henry  duke  of  Grafton, 

*  and  George  duke  of  Northumberlaud  ;  thai  * 
'  then  he  the  said  Cardell  Goodman  would  give 

<  unto  the  ssid  Alexander  Amydei  the  ^^tn  of 

*  100/.  and  that  beyond  sea  he  would  maintain 

*  the  said  Alexander,  all  the  dftys .  of  him 

*  the  said  Alexander,  to  the  evil  and  most  per- 
<'nicious  example  Of  all  others  in  the  like  case 
'  offle&diDg,  and  against  tbe  peaoa  of  our  said 
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*  lord  tlie  king  thai  now  liis^  his  crown  and  dig- 

*  niljr,  &C.'— Then  here  is  process  prsyef  fy 
the  Altmuey  General  against  Mr.  Goodman, 
who  conies,  and  hy  his  Attorney  pleads' not 
gaiky,  and  here  is  issne  joined. 

Sir  B.  Shoner.  Well,  see  for  the  rerdict. 

CL  9fAr.  There  was  a  trial  at  Nisi  Prius, 
and  the  jury  find  that  the  said  Cardell  Good- 
man is  guilty  of  the  premises  in  the  Inferma- 
tieo  specified,  as  by  the  information  is  sup- 
posed against  him. 

Sir  B.  Shower.  Now  read  the  Judgment. 

CL  of  Ar,  *  Thereupon  it  is  considered,  that 
'the  said  Cardell  Goodman  do  pay  to  the 
'ling  the  sum  of  1,000^.  for  his  fine,  imposed 
'  upon  him  for  the  occasion  aforesaid,  ana  that 
'  the  aforesaid  Cardell  Goodman  be  committed 

*  U»  the  Marshalsea  of  this  court,  in  execution 
'  for  his  fine  aforesaid,  that  he  be  safely  kept 

*  there,  till  he  pay  his  fine  aforesaid ;  and  before 
'  that  the  said  Cardell  Goodman  is  delivered  out 

*  of  the  prison -aforesaid,  he  shall  give  security 
^  to  behave  himself  well,  during  his  life,  and 
'  also  shall  give  security  for  the  peace  to  be  kept 
■  towards  the  said  lord  the  kme»  and  all  his 

*  pe<1^>  uid  particularly  towards  we  right  noble 

*  Henry  dnfce  of  Grafton,  and  George  duke  of 
<  Northomberfand.' 

Serj.  Darnall,  So,  yon  hear  the  record  of 
the  information,  conviction  and  judgment,  for 
a  very  horrid  ahominaUe  crime. 

Ati.  Gen.  But  I  desire  they  may  now  go  ony 
and  read  the  whole  of  the  record. 

CL  9fAr,  [Reads.]  <  And  afterwards,  to  wit, 

*  on  Friday  next  after  eight  days  of  St.  Hilary, 

*  in  the  Mth  and  S7th  years  or  the' reign  of  our 
'  said  lord  the  kii^ihat  now  is;  before  ourVud 
'  lord  the  king  at  Westnlinster  came  the  afore- 
'  said  sir  Robert  Sawyer,  knight,  Attomey- 
'  General  of  oof  said  lord  the  king  that  now  is, 
« and  acknowledged  that  the  said  Cardell  Good- 

*  man  has  satisfied  to  our  said  lord  the  king 
'  thai  now  is,  of  the  judgment  aforesaid  against 

*  him,  in  form  aforesaid  given,  therefore  the 
« said  Cardell  Qoodottn  is  thereof  acquitted ;' 
And  so  forth. 

Sorj.  DamalL  Cdl  Mr.  Charles  Edwards, 
Wilfiam  Cock,  Christopher  Crawford,  Mary 
Ciawford,  and  Mr.  Huntley. 

[Edwaida  appeared  upon  a  Habeas  Corpus, 
dsected  to  tha  keeper  of  Newgate,  where  he 
was  a  prisoner.] 

Mr.  Baker,  Where  is  the  warrant  of  his 
esmmitakent  ?  What  is  he  committed  for  ?    ' 

Ttk^Uid.  He  is  committed  for  suspicion  of 
tfeasoo,  and  treasonable  practices. 

Mr.  Baker.  Is  be  not  committed  for  high* 
treasoB  T-^TokefUld.  No,  Sir,  he  is  not. 

Sen.  HoniflU.  What  discourse  had  yoh  with 
Mr.  Ooodmaii  oonoeming  the  prisoner  at  the 
bar  ?  What  did  Vou  hear  him  say  P 

Mr.  BolEer.  He  is  not  sworn  yet;  it  seems 
tkii  gJBiifman  was  Dnndee^s  chaplain  in  Scot- 
kad:  *^ 

Att.  Qp^  If  be  be  not  a  won,  he  can  give 


Ser].  DamalL  My  lord,  we  desire  he  i9ay 
be  sworn. 

L.  C.  J.  iVeijf.  Swear  him.  [Which  was 
done.] 

Ser|.  DamalL  Pray,  Sir,  will  you  tell  the 
court  and  the  jury,  what  you  kuow  of  any 
discourse  of  Bfr.  Goodman's  concerning  the 
prisoner  at  the  bar. 

Edwardi.  My  lord,  I  desire  to  know,  being 
ignorant  of  the  law,  whether  I  am  brought 
lun'e  by  ^e  common  course  of  justice  or  not  ? 

Seij.  bamalL  Sir,  we  have  aubpssnaed 
you  lor  the  prisoner  at  the  bar,  to  give  evi- 
dence of  the  truth  of  your  knowl^ge  hercL 
upon  oath. 

L.  C.  J.  Treby.  Would  you  have  us  tell  you 
how  you  came  here  ?  We  suppose  you  cam^ 
by  due  process  of  law,  as  a  witness. 

Edwards.  Then,  my  lord,  I  desire  to  speak 
but  one  word ;  that  it  is  a  strange  thing  to  me 
to  consider,  how  wcnrds  should  be  carried  away 
that  were  privately  spoken ;  as  if  it  were  to 
expose  me  to  the  reproaches  of  all  my  friends  ; 
it  IS  a  thing  that  I  did  never  expect  to  hear  of 
again :  however,  seeing  I  am  called  here,  and 
obliged  upon  my  oath  to  declare  what  I  ]niow» 
I  by  God's  grace  will,  to  the  uttermost  of  my 
power,  tell  what  has  passed  in  this  matter. 

L.  C.  J.  TVeby.  Do  not  make  any  apology 
for  telling  the  truth :  you  are  oblig^ed  by  your 
oath  to  do  it,  and  the  court  expecta  it  from  you. 

Edwards,  Among  other  disconnes  that 
passed  betwixt  Mr.  Goodman  and  moi  I  asked 
him  when  Mr.  Cook  was  to  be  arraigned,  and 
^hen  he  was  to  be  tried :  Says  he,  ^  is  to  be 
iirraigned  upon  Monday,  and  he  is  to  be  tried 
upon  Thursday.  I  asked  him,  whether  it  was 
for  the  Assassination-Plot,  and  he  told  me  No. 
For  what  then  P  said  I :  as  being  concerned  in 
sendm^  Mr.  Charnock  into  France  ?  Who  are 
the  evidences  against  him  f  said  I.  Said  he, 
captain  Porter  and  myself.  Said  I,  I  believe 
two  witnesses  will  be  foimd  good,  or  by  way  ol^ 
demonstratkm  in  law;  aiid  I  pity  the  poor 
gentleman's  caae.  Says  he.  He  swcjre  against 
me.  How  comes  it  then,  said  I,  that  he  is  not 
come  off,  and  has  not  a  pardon,  and  would 
divulge  nobody  elsef 

L.  C.  J.  Trefy,  Who  had  not  a  pardon  do! 
yon  mean  ? 

Edwards.  Mr.  Cook.  I  asked,  how  he  bad 
not  a  pardon?  Says  he.  He  would  give  an 
account  of  nobody  else  but  me,  and  tEat  waft 
the  reason  he  had  no  pardon.  Said  I  to  hittn 
Who  are  the  evidences  agunst  him?  Says 
he,  captain  Porter  and  myself.  And  after  this, 
says  he.  He  or  I  roust  perish;  or.  He  and  I 
mnat  snfiler ;  1  believe  the  word  was  suffer. 
But,  says  he,  it  is  a  fiMlish  thing  to  be  banned. 
All  that  is  said  of  a  man  that  is  hanged,  is. 
That  he  hanged  handsomely,  or  he  died  bravely, 
That!s  all  the  disoonne  fhat  I  can  remember. 

Se^.  DamalL  He  said  it  was  a  foolish 
thing  to  he  banged ;  and  Mr.  Goodman,  it 
seems,  had  no  ound  to  be  hanged ;  and  1  be- 
lieve to  too :  hot  he  most  not  hang  my^dienti 
u»  save  hia  own  lifo.   • 
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Edmardt.  Now,  by  the  pune  oath  that  I 
ha?e  awom,  I  knew  nothing^  of  being' brought 
hither,  till  my  words  were  carried  aWay  pri- 
vately from  me,  and  baa  beeo  ooniulted  of, 
and  i«tumed  to  me  back  again ;  and  I  was  ikr 
from  suborning  or  carrying  away  a  discourse 
privately,  to  make  any  adi^antage  of  it. 

Sen.  Damall.  Now  we  will  call  (Irawford, 
and  Huntley,  and  Cock, 

Ait,  Gen,  I  desire  that  g^deman  that  waa 
Ifot  examined  may  aot  go  away. 

Ifirm^m^  Huntl^  and  Cock  wereawom.] 

Sir  B.  Shower.  Set  up  Mr.  Crawford,  (which 
waa  done).    Pray,   Ghr,  will  you   reoollec^ 

XDorself  ?  Do  von  remember  when  my  lord  of 
vieabury  and  captain  Porter  dioea  at  the 
Kn^8-U«adP 
Qrtmf.  Yes:  it  waa  about  a  twehemonth 

•gOr 

Seij.  Darnall.  What  company  was  there? 

Cratof.  My  lord  of  Aylesbury,  sir  John 
F^d,  sir  John  Fenwick,  sir  nilliam  Par^ 
kyns,  captain  Porter,  and  two  or  three  more,  I 
did  not  know  their  names. 

Sir  B.  Shower.  How  many  were  ihero  that 
dined  there  ?-^CrapJ\  I  think  aboiit  eight  in  all 

Sir  B.  Shower.  Was  the  room  shut  while 
they  Were  there,  or  did  the  servants  and  drawers 
go  up  and  down  oommooly  ? 

Crawf.  Yes,  Ihey  did  go  up  and  down 
4^mmonly. 

Sir  B,  iSAower.  4^  dinner,  did  any  body 
come  to  them  while  they  were  there  ? 

Craw/.  No,  not  during  my  lord  of  Ayles- 
l^ury's  stay,  and  my  lord  Montgomery  went 
4way  witl^  him. 

Sir  B.  Shower,  AboQt  what  time  did  mj 
lord  of  Aylesbury  go  away  ? 

Crawf.  I  think  it  waa  about  four  o'clock* 

Sir  B.  Shower,  How  can  you  tell  it  P 

Crawf.  I  did  attend  upon  them  tho  moat 
.  lartofthetime. 

Sir  B.  Shower.  Did  yoasfe  him  go  away  P 

Cra^.  Yea.  I  did.  ^ 

Sir  B.  Shower.  Waa  that  gentlefnan,  tf  r. 
poodman,  there  when  they  went  away  P 

Craa^.  I  did  not  see  him  there,  to  my  re- 
membraooe:  nobody  came  in  there  befpre 
Ihey  went  away,  sa^mg  their  own  servants. 

Seg.  VamaU.  Do  vob  know  Mr.  Cook,  the 
prisoner  at  the  bar  ?  Was  he  one  of  the  genOe- 
men  that  were  at  yoor  house  P 

Crawf,  Yea;  I  did  not  well  remember  or 
recoUeot,  till  1  saw  him  on  Saturday  last 

Att.  Gen.  Was  he  one  that  went  away  p 

Crawf  I  do  niot  remember,  truly,  Sir. 

Att.  Gen.  Pray,  how  long  waa  it  after  dinner 
that  they  went  away  P 

Crawf  I  think  it  waa  not  an  hour. 

Att.  Gen.  Waa  yon  tjiore  all  the  time,  from 
the  time  of  the  dioneiir 

Crqwf.  No;  not  all  tl^e  while ;  I  waa  not  in 
the  roooD.  hot  goioff  lo  and  fro. 

Sag.  Damm.  You  say  Mr.  Goodman  did 
not  come  un  till  after  they  were  gome?  ' 
"^  CfiMsr- No^  I  did  Botaeehjpn. 
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Att.  Gen.  Did  you  seehim  at  all  F 

Crawf  No,  I  did  not  see  hioi  at  alt. 

Jtt.  Gen.  Just  now  it  was  said,  he  did  not 
come  tiU  they  were  gone ;  and  now  it  aeems 
he  did  not  sec  him  at  all. 

Crawf.  I  do  not  know  that  he  waa  there 
at  all. 

L.  C.  J.  Treby.  But,  brother  Darnall,  you 
opened  it,  that  Mr.  Goodman  came  after  my 
lord  of  Aylesbury  was  gone,  and  now  yoa 
will  prove  it  that  he  cam*  not  at  all. 

Sir  B.  Shower.  My  lord,  we  do  not  pretend 
to  fidsify  his  evidence  for  anything  more  than 
is  material  for  the  prisoner  :  we  say  Mr.  Good- 
man waa  not  in  the  room  where  tbey  dined  till 
thoae  persons  went  away  ;  if  in  any  particular 
we  disprove  him,  it  is  sufficient  for  us :  if  we 
can  shew  that  he  waa  not  there  till  three  of 
those  that  he  has  named  were  gone  away,  that 
answers  our  end.  We  are  not  concerned  if  he 
came  at  four,  6ve,  or  six  o'clock,  and  dis- 
coursed with  Cbamock  till  twelve  o'clock  at 
night. 

Att.  Gen.  Pray  reserve  yonr  remarks ;  but 
only  observe  now  what  he  saya,  that  Mr, 
Goodman  came  not  at  all  thither ;  and  that  ia 
more  than  you  pretended  to  open. 

Mr.  Cofiyerf .  How  many  were  there  that 
Were  there  at  dinner? — Crawf  About  eight. 

Mr.  Confers.  How  many  do  you  nan>e  that 
you  know  P 

Crawf.  My  lOrd  of  Aylesbonr,  sir  John 
Freind,  air  John  Fenwick^  air  nillialn  Par- 
kyns,  and  captvu  Porter  ;  there  were  aeveral 
others,  two  or  three  more,  but  I  did  not  know 
their  names. 

Mr.  Qonyen.  Did  you  see  Mr.  Goodman 
coipe  in  at  any  part  of  the  day  afterwards  P 

Cravf.  I  do  not  know  that  Mr.  Goodman. 

Mr.  Cowper.  Mr.  Crawford,  you  aay,  that 
for  an  hour  after  dinner  yon  were  aomeumes  in 
tbe  room,  and  sometnies  out ;  when  you  were 
out  of  the  room,  were  you  alwaya  in  the  pas« 
e  up  to  the  room  P 
Irawf.  No,  I  was  not. 

Mr.  Cowper.  Coukl  any  man  come  in  or  out 
without  your  aeeing  f 

Crawf.  I  shQoJd  have  known  him  abofe 
stairs  i^hen  I  came  in  again. 

Mr.  Cowper.  Why,  you  say,  there  are  two 
or  three  above  that  yon  did  not  know. 

Cramf.  I  knew  them  by  sight,  if  not  their 
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Mr.  Cowper.  Were  yoa  always  in  ajght 
then? 

Crawf  No,  Sir,  I  tell  yen  I  waa  up  end 
down. 

Si>  B.  Skewer.  Was  there  any  body  oane 
in  heme  my  k>rd  of  Aylesbury  went  ontP 
that  is,  any  body  besides  those  that  dined 
there  P—Cmi^.  No. 

Sir  B.  Shower.  My  lord,  we  are  not  contend- 
ing now  about  a  man'a  coming  up  without  hia 
knpwledge;  but  whether  any  such  man  as 
Mr.  Goodman  came  up  and  ataid  there  during 
theoonsnttation ;  and  wo  tamMlk  uboait,  there 
waa  nobody  thcie  tiU  my  ktd  of^k^bHiy, 
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my  lord  Montgomery,  and  Mr.   Cook'  itere 
gone,  km  those  thai  Jiiif*d  there :  bow  I  would 
ask  a  question  again  of  bim,  Was  there  any 
bod?  hot  who  dined  there,  till  my  lord  of  Aylea- 
bury  went  away  ? 
Cravf.  No,  there  was  not. 
An.  Gen,  Why  do  you  sby  so  ?  How  do 
yon  know  that? 
Cramf,  t  did  not  see  anjr  body. 
SoL  Gen,  Did  yon  attend  upon  other  rooms, 
u  well  as  that,  at  the  same  time  ? 
OomT.  Yes,  I  did. 

Sol,  Gen,  Then  how  is  it  possible  'that  he 
CM  swear  that  Mr.  Goodman  was  not  there  ? 

Sir  B.  Shower.  Do  yoo  remember  when  my 
lord  of  Aylesbury  and  they  went  away  ? 
Or^xt'  It  was  about  foor  o'clock. 
Sr  B.  Shower,  Were  you  there  in  the  room 
when  they  went  tway  ? 

Crawf.  1  went  out  with  my  lord  to  the 
eiacb. 

8tr  B.5Ao»€r.  Did  you  see  him  come  down 
stiirs,  or  did  yon  go  up  stairs  then  ? 

CtQvf,  I  went  up  stain  when  the  coach  was 
called. 

Sir  B.  Shomer.  Was  then  any  body  there 
but  such  as  dined  there  ? 

Crmmf,  I  did  not  see  any  body  there  bat 
those  that  dined  there. 

Mr.  Camper,  Bnt,  my  lord,  be  does  not  know 
iD  that  dined  there,  neither. 

L.  C.  J.  Trehf,  Mr.  Crawford,  yon  say  my 
lord  of  Aylesbury  and  others  went  away  about 
four  o'<jock :  pray  how  long  did  the  rest  of 
the  compnnv  stay  there  ? 

Cramf.  I  caimbt  remember.  They  staid 
lbere.Mtty  late :  it  is  a  pretty  while  ago. 

L.  C.  J.  Trehy.  Abont  what  hour  did  they 
part? 

Crmtf.  I  cannot  remember  what  tame  the 
rest  went  away  :  our  house,  is  fuller  at  night 
than  at  noon ;  and  I  waited  upon  other  oom- 
psaies.  It  was  pretty  bte  btfore  they  went 
away,  that  I  am  sure. 

UC.  J.  2Vdy.  But  he  cannot  remember 
wfaether  it  were  fire  or  six,  or  tweWe,  that  they 
went  away ;  only  he  can  remember  the  homr  m 
foor,  that  my  k>rd  of  Aylesbury  and  they  went 
avty. 

JosL  Bjokehy,   Was  it  Vght,  or  was  it  dark 
when  they  went  away  ?—CrsiDf.   It  was  dark. 
L.  C.  J.  Trc^y.  Did  you  attend  the  com- 
mr  after  my  lord  of  Aylesbury  wasjgone? 

Crumf,  I  wOnt  up  and  down  into  that  com- 
fsay  as  I  did  into  others. 

L.  C.  J.  Trelm.  Was  yoo  there  serecal  times 
iftcr  my  kird  ofAy  lesbury  was  gone  ? 

CroRf.  Yes,  I  was  there  once  or  twice  after 
ny  kwd  of  Aylesbury  was  gone,  I  am  sure. 

L.  C.  J.  Trthu,  And  did  you  never  see  Mr. 
Goodman  there  r 

Cramf,  No|  I  nerer  saw  Mr.  Goodman  in 
my  life  before  I  saw  him  on  Saturday  last 
Sir  B^Shomer.  Which  is  Air.  Huntley  ? 
UfuUlq.  Here  I  am,  fiRr. 
Sr  B,  Shomer.   Vnj  recollect  yourself,  and 
tettmy  kfd  and  tho  jury  What  yon  ftmcmber 
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of  any  company  tfiat  were  with  Mr.  Porter,  at 
the  Kins Voead,  and  who  dined  there. 

Huntley.  M^  lord  of  Aylesbun^,  my  lor^ 
Montgomery,  sir  John  Fenwick,  sir  William 
Parkyns,  sir  John  Freind,  Mr.  Porter  and  Mr, 
Cbamock. 

Sir  B.  Shower,  That  was  the  company,  you 
say,  that  dined  there  s  Did  Mr.  Goodman  dins 
there? 

Huntley,  No,  Mr.  Goodman  did  not  dins 
there. 

Sir  B.  Shower,  Prsy,  Sir,  recollect  your* 
self:  when  did  any  of  this  company  part,  or  go 
away? 

nunlley.  My  4ord  of  Aylesbnry  and  niiy 
lord  Montgomery  went  away  about  four  o'clock. 

Sir  B.  bhower.  Sir,  how  do  you  know  thatf 

Huntley,  I  went  down  stairs  after  them ;  I 
was  aboYo  stairs  whan  they  parted  from,  tb^ 
rest  of  the  company. 

Seij.  Darnall,  Pray  mind.  Sir:  was  Mr. 
Goodman  there  at  that  time  before  they  went 
away  ? — Huntley,  No,  he  was  not. 

Sir  B.  Shomer,  Are  yon  sore  of  that,  upon 
the  oath  you  have  taken  ? 

Huntley.  Yes,  I  tak^  it  upon  my  oath  hjs 
was  not  ther«. 

Sir  B.  Shomer.  Did  you  attend  them  at 
dinner? 

Huntley,  Yes,  I  did  attend  them  at  dinner. 

Sir  B.  Shomeri  Did  yon  attend  them  all  the 
while  they  were  there  ? 

Huntley,  1  was  called  frequently,  and  was  in 
and  out  of  the  rooqi  very  much  after  dinner. 

Sir  B  Shower.  Do  you  think,  if  a  frnh  man 
had  come  in  after  dinner,  you  should  not  have 
known  him  ? 

Biun/lfy.  Yes,  I  should  haye  known  him. 

Att,  Gen.  Fray,  friend,  let  me  ask  yon 
t>ne  question :  was  Mr.  Goodman  there  all  that 
day? 

Huntley.  ThatI  do  not  know ;  I  did  not  sss 
him  at  aU. 

Sol.  Gen.  Did  you  attend  upon  .any  .other 
rooms  that  day  ? 

HufUUy.  No;  I  attended  only  upon  thai 
company. 

SoL  Gen. .  Wereyou  in  the  room  all  thetime  f 

Huntley.  No ;  Iwent  up  and  down. 

SoL  Gen.  What  tune  did  the  last  of  thsoooi- 
panygoaway? 

Bttiit^.  It  was  idioot  darkish ;  it  mft 
pretty  late,  to  the  best  of  my  remembrance. 

Att.  Geu.  Pray,  did  aujrbody  oometo  thost 
gentlemen  after  mnnerf—flunC Ay.  No,  Sirl 

AU.  Geu.  Did  yon  ever  see  Goodman  before 
now? 

Huntley.  Ney er  in  ray  life,  to  my  know* 
ledse. 

Just.  Bakelnf.  Did  all  the  company,  but  my 
earl  of  Aylesbury,  and  my  lord  Montgomery, 
stay  until  tt  was  dusldsh  ? 

Huntlff,  That  I  do  not  know.  , 

Jnst  KoMy,  BiA  yoo  know^sil  tbn  ooin- 
pany  that  was  that  day  at  dinner  ?  . 
j£|ttn(^.  I  kpoif  all'hat  one. 
Just,  lUfkeby.  Aiid  who  was  that  ? 
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Huntiff.  That  was  Mr.  Gharnock. 
*  JuBt.  Kok'eby.  And  yet  you  canoot  tell  whe- 
ther there  was  any  body  else  that  you  did  not 
know,  bow  then  can  yoa  teU  that  Goodman  was 
not  there? 

Sir  B.  Shower,  He  did  not  know  him  at  that 
time,  bat  he  might  remember  him  afterwards. 
Mr.  Conyers.  Did  not  the  same  company  use 
to  meet  at  other  times,  ai  your  house  ? 
Huntley,  Not  to  my  remembrance. 
Mr.  Conyers.    I}ow  then  came  you,  if  they 
■erer  had  used  to  meet  there,  to  know  all  these 
people's  names  ? 

Huntlw:  I  have  seen  sir  John  Fretnd  there, 
^d  sir  William  Parkyns. 

Mr.  Conyers,  Was  sir  John  Freind  there, 
or  no  ? — Huntley.   Yes,  he  was. 

Mr.  Canyers.  Mv  lord^  he  was  the  only  man 
that  was  not  namedbefore :  you  did  not  name  sir 
John  Freind  before,  as  I  heard  :  but  pray,  did 
^00  ever  see  Mr.  Gharnock  there  but  at  that 
time  f -^Huntley,  No,  I  did  not. 

Mr.  Conyers,  How  came  you  to  know  it  ti'as 
Mr.  Gharnock? 

Huntley.  1  knew  very  few  of  them  before 
that  time ;  and  I  asked  their  servants  tlfe  names 
irf'  all  those  persons  that  were  th^. 

Mr.  Conyers.  Did  you  know  Mr.  Porter,  pray? 
'  Huntley,  Not  before  that  time :  I  did  see 
Mr.  Porter,  and  I  knew  him  again  when  I  saw 
biro  :  his  black  told  me  his  name  that  day. 

Sir  B.  Shower.  You,  Huntley,  I  would  ask 
you  oue  question  more:  was  the  door  shut,  or 
no  T^Huntley.  No,  it  was  not. 

fihr  B.  Shower.  Did  the  servants  go  up  and 
down  as  they  used  to  do  T-^Huntlcy.  Yes,  Sir. 
Att.  Gen.  Sir  Bartholomew  would  make  it 
that  there  was  no  consultation  at  all. 

Sir  B.  Shower.  They  were  mad  folks  if  they 
would  consult  at  that  rate  with  the  door 
open.  Pray  caO  Mr.  William  Gock.  [Who 
was  sworn. J 

Att.  Oen.  Sir  John  Freind  has  owned  it, 
that's  dead. 

fImB,  Shower.  I%r  John  FreindV  confession 
is  nothing  to  the  prisoner. 
-  Att.  Gen,  Mr.  Seneant  Damall  did  open, 
that  the  confession  of  those  that  died  was  an  un- 
deniable proof  of  the  conspiracy:  but  go  on 
with  ^onr  evidence. 

•  Serj.  Damall.  Pray,  Mr.  Gock,  will  you  re- 
collect yourself  about  the  time  when  captain 
Porter  and  some  other  gentlemen  dined  at  your 
house.— GbcA;.  Yes,  very  wdl. 

Seij.  Damall,  Pray,  Sir,  can  yon  tdl  who 
dined  tliere  at  that  time  ? 

Cock,  There  were  my  lord  of  Aylesbury,  mj 
lord  Montf^merj,  sir  William  Parkyns,  sur 
John  Fenwick,  sir  John  Freind,  Mr.  Ghamocky 
captain  Porter  and  Mr.  Gook. 

Just.  Bokthy,  Was  that  all  the  company  ? 
<    Coc^.  Yes,  it  was. 

Just.  Rokdfy,   Que  of  them  said  there  were 

X.  G.  J.  IMy.  And  ht  has  named  dght, 
krother. 
Soj.  DomalL    Cip  yoo  remember  when 
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any  of  the  company  went  tway,  and  who  went 
away  first  ? 

Cock,  My  lord  of  Aylesbury  and  my  lord 
Montgomery  went  away  in  a  hackney-coach  ; 
and  their  servants  were  frequently  in  the  room, 
and  waited  afterwards  in  another  room,  afler 
that  th^y  had  waited  at  table  at  dinner ;  and 
though  the  door  was  shut,  as  it  used  to  be 
when  any  company  is  there,  yet  nobody  wan 
forbid  to  come  there  at  all. 

Att,  Gen.  Do  you  remember  when  Mr* 
Goodman  came  there  ? 

Cock,  I  never  saw  Mr.  Goodman  in  my  life 
before  to-day. 

Serj.  Damall,  Did  any  body  come  to  this 
company  before  my  lord  of  Aylesbury  weal 
away  that  did  not  dine  there  ? 

Coek,  I  did  not  see  any  body  there  at  all : 
and  ray  lord  of  Aj'lesbury  was  about  buying  a 
hogshead  of  white- wine,  but  we  could  not 
agree  about  the  price :  and  when  my  lord  of 
Aylesbury  went  away,  I  went  down  with  my 
lord,  and  waited  upon  him  to  the  coach ;  and  I 
told  my  lord,  I  hoped  he  would  buy  the  wine 
still.  But  he  answered,  he  could  not  tell  whe- 
ther he  should  or  no. 

Sen.  Damall.  Who  else  went  with  my  lord 
of  Aylesbury  f 

dock,  ny  lord  Montgomery.  I  do  not  re- 
member any  body  else. 

Just.  RoTceby,  Did  all  the  rest  of  the  ooni« 
pany  ffo  away  at  once  ? 

Cock,  Truly,  my  lord,  I  cannot  say  Ibej  did. 
]  Just.  Rokeby.   By  what  time  did  the  rest  go 
away? 

Cock,  I  believe  it  might  be  eight  or  nine 
o'ch>ck. 

Serj.  Damall.  You  saw  my  lord  of  Ayles- 
bniy  when  he  parted :  was  Mr.  Goodman  there 
then  ?'^Cock,   I  did  not  see  biro. 

Baron  Powis.  Did  Mr.  Gook  stay  till  the  last  ? 

Cock,  That  I  cannot  tell  truly. 

Baron  Powis.  I  find  they  all  swear  to  four 
o'clock  of  ray  lord  Aylesbury's  going,  and  g^ 
no  further. 

^  Att.  Gen.  Pray,  Sir,  let  me  ask  you  a  ques- 
tion or  two :  did  yoa  ever  see  Mr.  Goooman 
before  now  ? 

Cock.  No,  I  do  not  remember  I  did. 

Att,  Gen,  When  you  went  into  the  room 
afler  dinner,  did  yon  look  about  the  room  to 
see  whether  tlieii  were  any  new  company  ? 

Cock,  f  did  look  aboot  the  room  several 
times,  and  so  did  my  servants,  to  see  if  there 
were  any  thing  wanting. 

Att.  Uen.  Gan  yoo  take  it  npon  your  oatb, 
that  he  was  not  there  whilst  my  lord  of  Ayles- 
bury staid  ? 

Coek,  I  do :  and  can  take  it  upon  ray  oath, 
he  was  not. 

Att,  Gen,  Then,  ifyou  can,  pray distihguisb 
the  time  when  he  came  in. 

Cock.  I  do  not  remember  that  ever  I  saw 
him  in  my  life  before  to  day. 

Ait,  Gen,  Why  are  you  not  as  positive  that 
he  was  not  there  at  all,  as  that  he  was  not  there 
before  my  lord  of  Aylesbury  went  away  ? 
4 
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ten.  Minlkt  b«  nol  ts  well  come  in  be- 
went  awey,  m  After,  tp  eome  in  and 
eehi^f 

Ne,  I  do  not  think  he  eoakl. 
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I  donottoovrw^Mair.Coakwait. 

en.  flow  can  you  bo  Ahen  Mitife  ihe 

^ere  hefora  my  hnid  of  AyMury 

There  wei«  no  more  ^hnn  what  <d*ied 

MB  «y  ilonl  of  Ayknbary  lownl  away . 

oMert.  Fmy,  Sir,  iet  Mo  «ok  yon  a 

:  Were  yon  in  the  nona^it  nny  tone 

ler  f--4iiok.  Yea. 

onyen.  Pray,  Sir,  how  many  tinioi 

ler,  wfeie  yoothoM  r ' 

IheU^re  half  a  dtaoi  linMa. 

•n.  And  yet  yon  do  tiiiniiii  that  Mr. 

a  m|0kt  come  in  «Air4raaer  hcfoe 

•f  AyUbury  wmt,  nnd  yon  not  we 

Smmr.  Ajr,  bnt  1»  .oooU  mt  alay 
Ibnot  hifloeeing  faim,if  hewaa  ao  often 
■m :  von  ^  not  take  Mr.  Codk'a  ovi- 

f/^ 

Sbn.  Yoif  named  eifpht  fOrBoaa  4hnt 

ymw  honoe :  •did  yon  kntnr  thmu  M 

^  hefow  that  day  f 

V«a,'niy  lovd,  tbocMtoMMmaftlentt. 

dM.  Old  <they  nse  to  meet  nt  yoor 

43omnRMilynir^ohn  Awafl^ii  onoe  a 
Mr.  dhanMOk  1  dmew  when  1  wna 
andaol^lMrWiUannftskyna:  tte 
Mr  by  JMtwng  jhoh-nawi 
rm.  Mdyottknaw  Aam 
Iwkjionr 
i  had  oMn  , 
Bwethat^hyi-hntlcannotBayatqiy 

ehogi^eadi 
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that 
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Cacft.  Yo«,fllr,!mywett. 

Sir  B.  Slower.  Were  yon  bf  when  my  kird 
6f  AyMniiy  w^  away,  and  ipoka  with  Urn 
aboMit? 

Cadk.  Yaa,  Iwna;  and  toU  him,  I  hofied 
ho  wmU  hay  the  winnatiU. 

SirB.SAover.  Can  yon  bo  poakiro  that  any 
body  waa  tkava  bafora  my  bird  of  lyieflbnry 
went  away,  that  oonkl  atay  thaae  any  lime,  and 
dM  not  d&e  then  r 

<Mk.  Ibeliiironat,Sn-;  for  loameinhatf 
adanan  tiaMB aftar dmner,  and  Ibaliere  ift 
had  hoard  Mr.  Goodmaa^s  name,  or  aaenhiaa 
than,  irfioaidhairaranaBdMMndit^hQtl^d 
not  aao  any  body  bnttbooo  that  dined  then. 

Mr.  Camper.  Wbefn  waa  yon,  when  my 
4ofd  of  AyMmry  wentaway  t  WhoRdid  yM 
aavet  4i|tn  fl|i»kig  away  f 

Cock,  Upon  the  ataira :  aiekiir  »y  kwd  af 
Ayladbory,  and  my  lord  Montgninery  toning 
down,  I  mot  them. 

Mr.  Cummer.  Wheae  did  yea  meet  themf 
At  tbeardddle,«r4helo|>  oftkeotain? 

Cock.  My  fordnf  Ayleabory  waa  at  the  top 
ofthcalniia. 

Mr.  Causer.  Did  yoomnathim  jiMtconHn|^ 
aat 'Of  the  room? 

Cock.  Yea,  Sir,  I  8a#  the  coach  thilwaa 
cskliad  fbr  my  lord ;  and  ao  I  went  «p  atairs, 
and  aMt  my  ford  ntthatopoftboaiahn  eomlHr 


M.  Gin.  Now,  bow  ean  yoa  be  poaki^  > 
who  waa  «n  the  roam  wkonhecflMieiMrtoftbn 
f 

Ooek.  Iw«nt  np  in  the  room  after 'my  loHl 
•of  Atleiikuiy  went  away. 

Soi.  Gen.  How  kmg  aftel'  my  lord  of  Aylea- 
bnry  went  away? 

Cock,  it  Waa  praaently  after. 

Soi.  G(m.  How  fonff^  bofere  my  iord  of 
AyMnify  went  away  had  yoa  been  m  tkn 
roomf 

Cock.  IkadbeanttierejoatbefbrB. 

(Serf.  Jl>anmH.  CaH  Thomaa  Peachy. 

•[Who  appeared,  andwaalrwoni.^  , 

•birA.^Aenwr.  MyloHl,  we  Miall  p^ore  that 
after  the  plot  broke  out,  and  afler  Mr.  Porter 
^ad madefiie  diecoeery,  thene  was  no  distnrb- 
anco'^Mr.  Cook  tW  a  ^od  while  after  €har- 
nook^tjM;  and  Mr.  Cook  was  ao  far  from 
being  aensible,  or  oonacioua  of  any  guilt,  that 
he  nav^r  abiconded,  but  coathiaod  Ibr  tfiree, 
woeka  in  his  father'a  homie,  where  he  waa 
trfe^  by  a  fftieMOngelr.  Pray,  Mr.  feachy, 
win  yon  tell  my^rd  and  Hie  jury,  where  Bw. 
Cook  waa  tdkm,  and  vhen,  «id  by  whom  f 

J^cAy.  He  wnslaken  at  bis  Athens  boose 
by  a  messenger,  fAonl  7  o'dook  Hi  the  mom- 

Sir  B.  Shmeer.  What  day  nf  the  week  waa 
ifbewastakenf  . 

Psoa^.  Upon  aSonday  morning,  m  bistywn 
room,  in  bis  fMer's  hoaoe,  atT  6'cMtlii  tha 
-moraiag. 

«ir  «.  ^moer.  Did  peojda  emne  to  him  as 
tJhay  nsed  fo  do  f  ^,_ 

Peachy^.  Y^l  «wl  *•  wanl  finqusrtHy 
SB 


S71]        gwnJLUMin. 

•bitMid  ts  be  Hied  lo  do,  tod  didnem  aliwaiid 
ftvm  iMB  l»tfa«r'k  bmie. 

Sff^.DarnaU.  Pny  cwca«JIr.  lVeg«iiM« 
[Which  was  done.] 

Sir  B.  SAoBPcr.  Mr.  Treganba,  pray  do  yoo 
remember  how  looff  after  the  plot  bi«lM  ool 
did  yoo  tee  Mr.  Gdok  P 

Hreganfm.',  After  Mr.  Chaniock's  trial,  a 
iweek,  be  was  at  my  ebamber ;  ate  ^beplot 
broke  oot,  be  was  ooncemed  in  a  triikl  at  Win* 
flhorter  Mrises,  upon  ad  iasiieoutof  Chaaeery, 
Mr.  NicMi*  vaa  tbe  dcA  in  court,  and  went 
itown  to  manage  it  At  the  assizes;  and  Mr. 
€ook  oame  to  me  aday  or  two  after  Wincfaniler 
aasines' was  pver,  and  asked  me  if  I  bad  any 
news  from  tbe  assiies?  Thi^  .was  long  nfier 
ibepfetbroke^out:.  and  I  remember  "partieii^ 
larfy,  that  I  saw  him  twice  after  the  phit  was 
'ilisCiofi^vadt  at  my  <^iamberv 

tSir  B.  Skomer.  Swear  Mr.  NicboUs.  [  Wbioh 
was  done.]  Sir,  pray  will  yon,  tell  my  lord 
^ndtbe  jary>  what  y<Mi  Im^wofMn  Cook's  ap- 
pealing  ahratod  after  tbe  ptotwas  discovered? 
.  MuMis.  I  was  sent  down  io  the  trial:  I 
was  present,  and  did  attend  at  two  trials  indeed, 
m^d  I  s«p|M)se  baron  Potris  may 
that  i  illended  at  two  trials  at 


Baron  Pmnt.  Possibly  yon  might.  Sir :  I 
cannot  tellnU  tbe  attendance  at  the  Mises. 

NicholU*  And  after  my  retarn  firom  Win- 
chester aminesi  Mr<  Cook  was  with  me  several 
•^ys,  both  at  my  office  and  chamber,  and  at 
his  father's  office:  and  I  remember  partica- 
•larly,  that  be  threatened  me  that  I  was  in 
trouble  when  I  was  at  Winchester,  and  tbere- 
fon  I  remember  ii  very  well. 

Sir  B.  Skawer.  Mr,  Nicbolhi,'  yon  know  Mr. 
t3ook  very  well ;  pray  what  mbis  morals^ 

NkkoiU.  Upon  occasion  of  the  cause  in 
chsncecy  that  went  to  trial,  I  have  had  the 
knowledge  of  Mr.  Cook  five  or  six  yesie;  I 
always  CBiieved  him  to  be  as  temperate  a  man 
as  ever  I  met  with :  I  think  in  five  yean  time 
i  was  not  above  once  with  him  in  a  tavern. 

Sir  B.  Shomer,  Did  you  ever  hmr  him 
■wear? 

NichoHs.   No,  never;   nor  vent  a  curse:  I 
.believe  he  drank  as  little  as  any  man,  and  was 
esf  odly  a  man.    I  never  beard  bim  speak  a 
tbul  word. 

^rB.  Shower.  How  do  yon  know  that,  Sir, 
jthat  be  Was  so  godly  a  man  ? 

NichoUi.  Upon  occasion  of  this  cause,  I  was 

.  several  times  at  sir  Miles  Cook's,  and  at  Mr. 

Cook's  lodgings  there,  and  we  were  to  go  aboot 

business,  and  after  be  was  dressed,  be  has 

made  me  stay  while  be  went  into  his  closet 

and  said  his  prayers..   And  he  told  me  farther, 

.  that  he  never  went  oat  of  his  fttther's  doors 

without  saying  his  pravers ;  and  I  was  forced 

to  stay  at  tbe  door  whue  be  performed  his  de- 

V  votions,  as  be  told  me,  and  I  believe  be  did. 

Serj.  DamalL  Now,  my  lord,  we  will  call 

;»me  other  witnesses  to  prove  iiis 
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Sir  B.  Shamer.  So  tliat  tially  be  liad  no 
aversion  to  it.    Swear  Mr.  H  amend. 

[Wbicb  was  done.] 

Seij.  Demo//.  Pray,  £Br,  will  ^oa  gire  u 
account  what  you  know  of  die  prisOiier,  con- 
cerning his  (judgment,  and  concerning  his  mo- 
rals? 

Hmmmd.  I  have  been  f>r  some  time  ac* 
cjiudnted  with  Mr.  Co^  the  prisoner  nt  tbe 
bar,  and  to  Ifae  best  of  my  observation,  I  alirays 
took  him  to  be  aconscieiltions  man,  and  1  baye 
heard  him  declare  great  delastation  of  n  FreiM^ 
fhrae :  and  three  or  four  daysbefore  he  wnn 
taken  into  coalod^,  1  adked  him  whathebenrd 
ofiatdligenoe?  Hesakl  he  beard  what  was  in 
the  pabbc  prints,  and  heard  no  more,  and  knew 
no  more;  and  be  had  a  great  abhorrence  of  the 
oaaspiney,  and  thought  it  a  very  moostroiis 
thing.  1  never  beard  him  speak,  a  disrespects 
All  word  of  the  kin|r't  person  or  government 
in  my  life.  And  I  say  again,  I  have  beard 
him  sevcnd  tunes  dedare,  in  common  conver- 
satMU,  that  he  had  an  aversion  to  French 
power,  and  be  had  a  dreed  of  it 

Sen.  DarutdL  What  have  yon  heard  him 
say  about  onr  fleet,  or  army  *  ? 

Hmmmd.  My  lord,  I  have  beatfd  him  very 
mnch  wishpraqM%  and  anooem  to  our  Seet. 


Jost.  BoMy.  What  fleet,  pray,  Sir f 

~    md.  To  cmr  fleet,  king  William's  fleet 


Things  to  tbisparpose 


some  other  witnesses  to  prove  Jiis  good  affM>- 
tion  to  his  country ;  bow  be  oontinutdly  desired 
success  to  the  fleet,  and  to  tbc^nuy. 


Ha 
against  the 
befreqaentlysaid. 

Seq.  DanuJL  Then  awear  Mrs.  Host. 
[Which  was  done;  but  she  was  not  examined.] 

Sir  B.  Skemer.  My  loni,  we  leave  it  here. 
But  I  most  beg  tbe  favour,  that  if  they  give 
any  new  evidmoe,  and  there  be  ocoasioo,  wo 
may  have  liberty  to  ansirer  it  And- 1  have  an 
observation  or  two  to  make  when  die  evidence 
is  over. 

AtL  Gn.  My  bird,  if  they  have  done  with 
their  evidence,  I  beg  leave  to  obaerve^  that 
there  is  something  arises  upon  thate?idence 
that  will  give  US  occasion  to  call  a  witnens  or 
two  BQore.  My  hinl,  tbe  flrstwitueai  which 
they  called  was  Edwards,  and  he  is  ui  custody 
open  suspicion  of  high -treason  in  Newgale, 
and  he  gives  an  account  of  some  discoane  that 
be  bad  witbMr.  Goedmin;  and  fiNr  that,  it 
will  be  necessary  for  us  to  call  Mr.  Porter  0|^ 
and  Mr.  Be  la  Rue,  to  shew  that  this  Edwuds, 
tbe  witnem,  as  be  is^mnmitted ftNri 


of  high-treason,  so  be  was  in  the  consniraqr 
finr  tbe  asmssmation ;  he  was  one  in  the  list 


■that  was  brought  back  by  Cranbonie  fiom 
Mr.  .Cbamock  to  captain  Porter,  as  one  of 
Chamoek's  men,  and  he  is  in  custody  fte  it 
Then  as  10  the  other  matter,  th^have  called 
three  witnesses  to  prove,  that  Mr.  Qoodmen 
was  not  in  this  place  aithb  time.  Thm  counsel 
indeed  opened  it,  that  he  was  not  al  the  tavcro 
till  after  my  lord  of  Aylesbury  and  my  hard 
Moatgonery  vrere  gone  avray ;  but  th^  evi* 

*  See  in  this  volume,  p.  1,  sir  John  Freind's 
CfMo,  aiMi  the  othec  «ftsei  xf&mA  to  in  tbe 
Note  there. 


37^J  fir  fl^  Tfmm. 

That  he  wm  Betfh«i««l 

rof  tiM  iMoieiftySy  be.wat 

koowMge  at  a^  Uom.    8o 


aB:  avilUiei 
Mt  there  to 

that  if  their  avidoMee  pma  aay  tMNf*  ^5 

-        eyda 
itheie:  fothat 


Te  at  aQ;   theyt 
rhimthefe:  foth 


pnwe  that  he  waa  not  there  at  ad; 
attt  KflwaAher  thatthef  Mar  hun  the 
the  i|oealaoD  will  ha»  whether  Mr. 
vaa  there  at  that  thne?  Anditwiabe 
liry  taoall  Mr.  OeedaMo  agaio«  and  Mr.  Pei- 
ter,tocoalraattheae  iiitoWiMi,  who  wiD  tail 
joQwheahe  cameu:  and  partMMriariy  aa  to 
ny  lord  ef  Aylephory,  thai  he  wc«t  with  him 
to  the  atain-head,  and  mjr  lord  wooM  not  lei 
biai  go  farther,  but  bs  went  hadt  agam  when 
mj  lord  of  Ayle^ry  went  down  alaha.  We 
wiB  begin  with  the  iiitmafai,  aa  lo  this  Sd^ 
wvdi.    Swear  Mr.  ]>e  la  Roe. 

[Which  was  done.] 

Mr«€0Mm.  Mr.  DekKnet  Pray  doyen 
knov  Mr.  Bdwarda  that  waa  heref 

JH  U  JbM.  He  goes  bv  sereral  names ;  I 
him  by  the  naase  of  Denghw:  and  bst 
adajr  1  came  mto  the  Preas-yard,  and  sa- 
id him  hy  the  name  of  Douglaa,  and  he  said 
he  had  sdm  his  own  name  again,  by  which 
he  was  known  at  St.  Gerroains,  and  that  was 
Edwaads  or  Riehavds,.as  I  reanember,  or  same 

Mr.  GMwers.  When  was  he  at  St  Germaumr 

DeUKme^   About  thrteor  four  years  ago. 

Mr.  Coiners.  l^yloekaponhim,aeeifyon 
knew  him. 

Dt  Im  Bme.  1  know  him  very  well,  thsre  he 
stands,  that  ia  the  person  in  the  Uandi  wig;  he 
wee  repoted  at  St  Oermains  to  be  my  late  lord 
"^     '  le'aohaplaia. 

Gen.    What  naoBO  did  he  go  by  at  St. 


De im  Bm€.  I  cannot  very  well  teU:  bnt 
he  aaid  be  had  taken  his  own  name  again;  and 
1  think  he  aaid  it  was  Edwards  or  Richards. 

Mr.  Comments  Did  he  go  formally  by  the 
namearSnglaar 

De  Is  Bme.  Yea,  here  in  England:  Mr. 
Parter  knew  him  to  go  by  that  name. 

Ait.  Gem.    What  else  do  you  know  of  him? 

De  im  Mmt.  The  list  that  Mr.  Craobume 
carried  from  Mr.  Porter  to  Mr.  Charnocfc,  and 
which  he  hronght  back  ajpun  from  Mr.  Char- 
nock  to  Mr.  PMer,  had  in  it,  aaaong  the  other 
Baaica,thenameofl>ooglas,  which  1  under- 
slssd  to  be  that  mitleman. 

Ait.  Gem.  Did  he  j|o  by  that  name  at  that 
tame?— J>e  ^  Jtae.    Yes,  he  did. 

LwCJ.  2W6y.  Pmy  repeat  thatagain.  Sir, 
thatwnmay  uiiderstand  it,  and  see  whether  it 
becfidanoe* 

DeimMme.  Why»  Sir,  the  list  that  Mr.  Cran- 
bama  kooght  frbm  Mr.  Chamock  to  Mr.  Por- 
tv,  at  the  foot  of  the  list  which  Mr.  Porter  had 
smttobim,  there  were  other  namea  written, 
m  I  haliare,  m  Mr.  Ghanock's  hand;  and 
smsnr  those  names  there  was  the  name  of 
DcN^gbs^  whwh  I  nndesstood  to  be  this  Mr. 
Bdwatda,  as  he  calls  himself.  And  moreoveri 
wbwi  Mr*  PMter  went  out  of  town,  going  to 
DsetamComBiooa  I  calM  at  Mr.  Cbamoak'Si  I  her 
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and  hwhad  a  great  deal  of  compativ  whh  him, 
foor  or  fire  troopers,  and  ainoD(|.  Uie  rest  tbisi 
Edwards  or  Dooglas  waathere  stttiog  by  him. 
Hera  is  a  gentlssaan  that  1  see  npon  the  beach/ 
I  thiak  he  is  a  Scotchman,  that  kaew  biro  at 
St.  GennahMl  ae  weU  aa  1.  I  think  his  name 
is  Maodomel. 

Jttst.  Rokehy,  What  coonlrjtroan  4id  you 
take  this  Edwards  to  be  ? 

De  Im  Rue,  A  Soolchmao,  and  chaplain  to 
my  lard  Dundee  that  was  killed  in  Scotland.    •. 

8e^.  Dermmil.  Did  yon. see  this  geatlemaa 
in  France,  Sir  r 

«  MacdoneeL    I  Rerer  was  in  France  inmy- 
life.  : 

Mi.  Sens  Yba  cannot  ask  him  the  i^oes- 
tion :  you  knew  it  tends  to  make  him  eithcs 
aecMe  or  ewnse  hiomclf  of  a  cripie.  Pray, 
call  Mr.  Poilsr  again.  But  in  the  mean  tim0i 
till  he  comae,  we  will  examine  Mr.  Ooodmani 
because  he  is  hew.  Mr.  Goodman,  yoo  were 
by,  and  heard  what  these  drawers  mid  con* 
ceraing  your  being  at  the  Old-  King'sr  Bead  in 
LendenmJI-street  that  day.  Pray,  give  an  ac« 
count  when  yon  came  in,  whether  yon  saw  my 
lord  of  Aylesbury,  and  what  passed  between 
you  at  my  lord  of  Aylesbury's  (poing  away  Z 

Goodman.  Mr.  Porter  broujifht  me  op ;  and 
when  I  came  in  they  were  all  sitting ;  and  ator 
aalutalioa  I  sat  down :  and  wheii  thev  bed 
consulted  some  time,  they  came  to  a  resolution, 
asIhavetohiyooalrsdSiy.  The  fellows  are  so 
flu*  m  the  right  of  it,  that  my  lord  of  Aylesbury 
and  my  lera  Montgomery  went  away  first ;  ,for 
I  took  my  lea? e  of  them  at  the  head  of  the 
stairs.  Says  my  kMd  of  Aylesbury  to  me.  Pray 
aroid  oaramony,  we  witt  go  away  priraCely  aa 
we  came,  m  a  nackney-coach.  And  as  to  the 
maaler  af  the  hooae,  who  says,  be  does  not 
knew  me,  1  hare  dined  several  times  there; 
fi)uror^ve  times  with  sir  Joiin  Freind;  and 
one  Mvticnhur  day  above  all  the  rest,  I  rsmem- 
her  I  waa  not  wol,  and  I  went  down  slstm  to 
the  bar,  and  said»  Ipiay.  can  you  get  me  m 
Uttle  brandy  P  He  said.  Yes;  be  would  help 
me  to  some  of  the  best  m  £uglani|.  And  be 
brought  me  np  some  which  I  liked  very  well; 
and  thinldnff  be  had  a  quantity  of  it,  i  asked 
him  what  I  ahonki  gtve  him  i^  galkm  for  a 
parcel.  Bnt  he  said,  he  had  bnt  a  mtle^  and  I 
am  sura  he  has  seen  me  there  five  or  six  times. 

Ait.  Gen.  Then  set  nn  that  master  of  the 
honse,Gock,again,(whidi  was  done).  Come, 
Sir,  yon  hear  wnat  Mr.  Goodman  has  sworn, 
and  mind  it ;  yen  are  npon  your  oath.  You 
said  just  now,  that  you  ^lever  saw  Mr.  Good* 
manbetbre. 

Code  No,  npon  my  word.  Sir,  I  do  net 
know  thatever  I  saw  him  before.  ^ 

Att,  Gen.  Do  yon  remember  nothing  of  b;s 
being  with  air  John  Freind  at  yonr  house  P 

tioek.    No,  vnon  my  word.  Sir. 

Att.  Gem.  Kay,  you. are  upon  your  oath. 
Nor  do  yon  know  nothing  of  your  giving  of 
hH^Unndy^ 


qsUandyr 

Cock.    nOf  npon  my  oath,  I  do  not  ramem* 

r  any  snah  thing. 


875] 


swiLLiAiirm. 


fMtlifnUrCkoi, 


C5W 


Mt.  OtH.  ThalfaikTarf  nfe-wayaffliMto. 


"V, 


.  Conjoin.  H«  lametilwri  the  ptHiealar 
tinw  when  he  ww  eiek,  tod  jm  oMnd  te  itil 
Um  Mime  bnmdy. 

Ait.  Gen.  No^  be  aakei  him  whet  he  should 
give  him  for  it  a  gallon.  Bat,  Mr.  Oeeh,  did 
Toa  ever  tee  Goodman  in  yoar  hoiwe  aieee  fny 
lord  of  Aylesbury  and  they  were  there  f 

Cock.  >  No,  upon  my  word,  Sir,  I  did  net : 
end  I  never  had  hut  two  gallene  of  brandy  fn 
■lytife  at  a  time:  asd  I  never  had  any  caak, 
or  any  thing  of  that  nature,  to  sell  any  oat  of. 

Ati.  Gen.  Who  used  to  be  with  tir  John 
Freind  at  year  house  ? 

Cock,  ^ere  used  le  be  Bfr.  Rh^tevdien, 
aedjnstiee  Oaeh,  and  oMonel  Gaih. 

Goodman.  Mr.  Richardson  was  there  thai 
day  s  I  could  almost  have  remembered  the  per- 
tioalar  day,  but  I  cannot  be  positive ;  only  we 
were  in  the  same  room  where  the  censaltatioii 
was,  at  the  fhrther  part  of  the  niom. 

Jest.  R<^eby.  Yon  friend,  the  master  ef 
the  house,  yon  hear  what  Mr.  Goodman  says: 
he  says  he  was  with  sir  John  Fremd  at  year 
house,  and  being  not  well,  he  asked  for  some 
brandy,  and  you  told  him,  yoa  would  pr%  him 
iome  of  the  best  in  England.  And  he  pro- 
.  pounded  to  you  then  to  sell  him  some  ef  it; 
iMit  it  seems  there  was  no  bargain  nmde.  Do 
you  remember  any  sueh  thfaig  of  one  that  was 
with  sh-  John  Freind,  that  speke  of  buying  of 
hrandy  when  he  wtis  sick  ? 

Cock.    No,  open  idywmd,  Idoiwt. 
•  Att.  Gen.   llitti  set  up  Mr.  Farter,  (who 
.  stood  upX    Fray,  Mr.  l^jrter,  look  upon  that 
mati  in  the  bhm  peruke ;  what  name  dM  he 
«e  to  go  by  ? 

Pbrfer,  He  used  to  gt>  by  the  name  bf  Ed- 
wards. 

Att,  Gtn.    If  ad  he  any  other  name  ? 

PeffftTi    "Y^,  Douglas. 

Att.  Gen .  Ae  faiu  so  many  names,  tiiat  we 
4o  not  know  which  is  bii  true  name.  Wr. 
IPevtcr,  pray  what  else  do  you  know  of  him 
touchmg  his  bemg  concerned  hi  the  conspi- 
4ncy? 

Porter.    I  know  not  any  thing  of  my  own 
"knowledge;  but  his  name  was  put  down  in  the 
fjist  that  Mr.  Cliamock  sent  me  of  bis  men, 
tuid  Mr.  De  la  Rue  read  fats  name  diere. 

Sol.  Gen.    Mr.  Porter,  you  were  a  witness 

Ehe  trials  of  sir  John  Freind,  and  sh-  Wra. 
ns;  did  you  give  evidence  that  Mr. 
tian  was  in  the  room  at  the  same  time 
when  tfaec&nsaltathm  was?— Porfcr.  YeSj'Sir. 
Att.  Gen.  Well,  you  hear  that  these  people 
liave  sworn,  that  Mr.  Goodman  did  not  come 
till  my  lord  of  Aylesbury  went  away;  nav,  in- 
deed, that  he  was  not  there  at  all. 

Porter.    My  lend,  upon  my  oath  he  was 
there  before  my  lord  AvieiibBry  went  away, 
.-  end  Mr.  Goodman  bowed,  and  toek  leave  of  my 
'  ioid  as  he  went  out  of  doors. 

Att.  Gen.   What  time  did  my  lord  of  Aylcs- 
konrgp  awayP 
Porter.    It  was  about nn  htnirndd  «  htSf, 


eptwe  hews  after 


md  he 


rodm  vAmk  my  hud  went  avrtiy, 
his  leave  of  him  st  thd  deor. 


fbr  W  tooli 


Bfr.  CWper,    Dp  you  veoMiiher'tbe 
ner  ef  Mr.  Geodman'n  oeming  hi? 

PoHer.  Mr.  Ooedmon  sent  up  his  sMne  io 
«e^  and  1  told  the  esaipai^,  and  praaataed  fe- 
htm,  that  he  was  a  very  iionest  men,  and  saii«h 
in  king  James**  inl»sst ;  and  then  wkh  their 
consent  I  went  down  end  breoght  hiM  np. 

Just.  PemeU.  Hew  hmg  time  de  yow  Ibtnk 
there  was  between  Mr.  Ooedman*^  ooniiB^  In^ 
and  my  hud  of  Aylesbury's  going  awny  ? 

Pm-ter.    1  eamiet  tell  Mi<^t,  I  &  net  rei 
be^  exactly  hew  long  it  was. 

Just.  PomeH.    Was  it  a  quarter  ef  an 
or  half  an  hour? 

Port0r.  A  great  deal  ]ong:er,  for  we  bad 
disconrsed  ef  the  whole  business  afler  Mr. 
Goodman  tame  into  the  room. 

Mr.  Confers.  How  kmg  were  they  there 
after  Mr.  Goodmob  came  in  ? 

P^ter.  It  was  very  near  two  boors  after 
he  came  in,  before  they  went  away  ;  they  did 
not  go  away  till  six  o'cioek,  and  he  eame  in  ol 
Ibur,  as  near  as  T  can  remember. 

Ait.  Gen.    Then,  my  lord,  we  heve  dene. 

Sir  B.  Shower.  Then  1  beg  the  iiivonr  ef  n 
word  or  two,  my  lord.  May  k  phnee  your 
lordship,  and  you  gentlemen  ef  the  jniy,  f  em 
ef  counsel  in  this  ease  foritie  prmner  at  the 
bar,  and  1  must  beg  your  lordsntp'e  patienee^ 
and  yeur  fhvour,  gentlemen,  to  mane  a  few 
ebserrstions  upon  theevidenee  tbsA  has  been 
given  ;  for  we  uumfMy  hisist  upon  it  in  point  of 
law,  that  here  is  not  sufficient  evidence  beleic 
you  to  convict  nie  prisoner.  Yon  ore,  g^sn- 
tiemen,  to  have  respect  and  regard  te  yonr  oen- 
sciences  and  the  oaths  which  yen  hare  now 
taken,  te  give  a  verdict,  and  make  tmeddi- 
rerance  between  the  king  and  the  pritener  ; 
you  ore  not  to  gooocermg  to  yonr  own  pri- 
vate opinions,  nor  according  to  pobQc  fhnse, 
nor  according  to  common  report,  nor  adbOTd- 
ing  to  the  verdicts  in  other  cases,  ner  accord- 
ing to  the  confessiona  or  dying,  speechee  of 
criminals  who  have  been  execnted,  whether 
made  by  themselves,  or  bj  others  for  them,  but 
yon  are  to  go  by  the  tesumony  of  eredlble  wit- 
nesses, and  if  yon  have  not  the  evidence  of  two 
credible  witnesses  befbre  you,  mr  lords  the 
will  inform  you  how  the  raw  stands. 

at  by  the  statute  ofEdward  the  Mi,  end  the 
new  statute  for  trials  of  treasons,  there  moat  be 
two  mltnesses  to  prove  the  prisoner  ^Hy  of  the 
overt  act  of  the  treason  that  is  Ind  tn  the  in- 
dictment ;  and  whether  there  have  been  two 
credflile  witnesses  predneed  before  yon,  fothe 
question  that  you  are  to  consider  upon  yonr 
oath  and  conscience;  that  is,  whether  yon  are 
sat&fied  here  be  two  such  as  the  law  reqoires. 
tile  question  is  not  merely  wheliier  Mr.  Cook 
be  guihy,  but  whether  in  your  coneeieneee  hue 
he  legaby  proved  guihy  ;  whether  thsre  be 
evidence  to  satisfy  yonr  consciences,  accord- 
ing to  the  taw<  of  the  hmd,  that  he  is  jfoBty ; 
andweinidsiftcite.^  nolt;  audtuonlfiiAf  Kg 
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taM,  tUtt   we  laay  tee  kew  fiir  Ji 
,  Ukd  wiMrtin  ilis  ^etetfivis. 

J  oraMdle  of  Mcjry  kMCMiiiottoll 
wkiob7  #WM  wi»  tt»  in^eluif  ■!  the  Old 
Kio^^  H«ii  Tttfeni  in  LMdeoli^il  sferael ;  m 
wb w,  I  w»iiM  obMrve  to  y<ui,  tiMl  lie  «oii- 
•scslMMelftoft  ceruis  month  ;  tite  rcMon  io 
▼cry  |Mo,  Mul  thorefbre  I  asked  bim  whether 
k  WM  aot  IB  Avril ;  fhr  if  be  had  said  it  bad 
beoB  tkes,  there  Bad  been  do  danger  to  tbe  pri* 
•oner,  bee«ieei>ftbeaetofhidemmty,  there- 
fbffo  be  was  eorefbl  to  fix  it  in  May  ;  and  be 
vofrid  BOt  lay  it  in  Jnne,  for  the  tenth  of  Jane 


ioafroaettvimy  $  and  then,  or  soon  after,  New- 
gate bttd  bin ;  be  was  eonlhied  there  ftr  a  riot 
on  t|iat  day,  and  so  f  hey  have  restrained  it  to  a 
aoirtb,  and  the  only  month  that  be  is  ei^iabie 
ofswtM'iugto,  as  to  any  eel  done  the  last  yeer 
till  they  eame  in  January  to  the  assassinalioa 

CI,  wtMch  the  prisoner  is  not  aoeoted  to  have 
1  any  eondem  in ;  bnt  it  sbonfcl  seem  be 
Mt  tell  what  day  of  the  we^  or  of  the 
but  dboot  the  bsfiinmng^  or  the  middle 
of  May  eight  persons  dhied  et  thb  phuae,  and 
then  Aer  dinner  Mr.  Ooodmao  c«me  in,  and 
tbey  diseoorsed  about  tb»  matter. 

FSiat,  g«atlemeii,wemsistoponit,t!ietitk 
vify  Samwobabfe  tfmt  BngMi  Protestantp  of 
pioBB  coBf  ersitfon  and  good  qierals  should 
ai;rc»,-  as  bessye,  to  send  sneb  a  messagoto 
the  InAe  king,  to  inrite  over  a  Frsocii  Popisb 
finnoe  ;  we  nny  eosfly  se^  the  horrid  epd  mis- 
i  consequences  thsl  would  have  Mowed, 
OMHt  afiect  erery  Englishman  with  a 
u,  so  that  it  is  improbebm  a  mnn  of  rir- 
tneaad  pictr  could  engase  in  audi  an  epter- 
nrise  \  and  tf  H  be  impnAoUe,  you  will  never 
bdiereit,  unlesf  tbe  conviction  or  proof  be  ir- 
lesisliMc :  and  if  yon  have  any  other  reasons  to 
dlskuitthis  mvrs  truth,  theb  we  hope  yon 
win  ^  tmon  the  side  of  probability  ;  apd  not 
let  popnisr  prejudice,  common  fkme,  Or  any 
tbia^  rise  but  legal  and  undeniable  evidence 
bave  tiie  nseendant  over  you.  If  you  are  not 
satisfied  ^iM  Mr.  Cook  did  assent  (as  fVoro  the 
of  the  man  it  is  n<ft  probable  he 

L to  send  Cliaroock  into  France,  to  per- 
— ^Lewkand  fch)g  Jatn^tosendten 
ben  to  mvad^  our  conntry,  then  bo 
knolsiditj. 

1q  0ie  next  place,  gentferoen,  be  is  no|  gnilty 
we  SB}  in  (be  eye  oftbe  law,  if  tl)ey  have  not 
two  Mituionu  s  and  for  thai  we  say  you  have 
bat  one  that  k  to  be  beKeved  ;  and  if  you  bave 
but  ooe  tbat k  to  be  believed,  that  in  kw  k  but 
.  nad  ooQieqdently  my  client  k  not  | 


one,  SBdooDi 

so  Oeftiiig^cymnseragiee,  that  if  there  be  bpt 


J  he  cannoilbe  convicted,  the  law  is 
|U&bi  tile  case.  Now  to  maka  it  out  that 
lere  kbtfloiie  witness  at  inost,  we  have  offered 
yoQsefend  olpec^oDS,  and  made  tbem  oat  bv 
eridanee^  against  the  testlmonr  of  Mr,  Good- 
nan;  Ikatleknotanersonmtobeb^ieved; 
andif  te  te  omor  tfie  <»aep  then  dees  Mr. 
""  and  aUwiHamoonlbtttto 
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anppasait^bonldte  gvaBtedOia^ 
hk  testimony  were  arae. 

First,  we  bave  reada  reoovd  of  «>av!ctaoii 
aganisi  bim,  of  a  crime,  mieof  ttie  greatest 
nest  unto  treason,  thai  k  known  in  our  or  a|iy 
other  law.  That  be  btNsd  amaa  to  pokoq  two 
dnima,  branoliea  of  anoblefamiH,  to  which  bo 
bad  snob  great  oUigatioQS,  as  all  myikti^do 
know,  and  ita  bimsdf  aaanot  but  acknowledge : 
and  ifdMre  were  notthat  aggravation  iq  it,  of 
bis  oMkfatloos  to  that  ikauly,  vet  to  lie  ip  wait' 
to  mofwr  and  poisott.  k  aiipn  an  offS^ee  as 
any  age  canaeldom  shew  the  like.  And  the 
oh|eetion  is  not  so  very  easilr  answered  as  the^ 
would  have  it ;  nor  can  h  be  so  soon  passed 
over  as  they  think,  ^  **i7tng  bek  a  witness 
of  a  confederacy  with  wbicli  nie  prisoner  ia  ac- 
cused, a  crUne  greater  than  the  min^  6l|iscte4. 
k  k  true,  none  can  bear  testimony  m  such  % 
business  but  be  that  k  a  party :  But,  we  say, 
if  these  persons  who  come  aad  set  up  thoBa^^ 
advesfbr  witnesses,  were  pot/yrufet  aomini^ 
and  did  not  appear  to  be  persona  of  itiditfetent 
credit  between  man  and  man,  and  did  not  ataad 
impailial  in  the  eye  of  the  worid  in  other  re- 
spects before,  tben  tbey  are  not  tq  b^  bdievedt 
as  to  what  they  charge  tliemaalvea  and  others 
to  be  gnilty  ofT  Now^  if  Mr.  CJoodman  atand 
convielod  of  aueh  an  offence  as  Ihi^  tftoit  k  al« 
Mged  asalnst  bhn,  though  he  k  pardoned  \ff 
the  act  of  parikmciit,  or  aatisfkction  apknow-. 
ledgted  upon  tha  record,  tliou^  it  be  evfp  the 
rei^  nexi  term,  yet  tint  does  not  purge  bim 
from  the  inibmy  and  diagram,  or  from  me  im- 
piitation  of  bemg  concerned  in  so  viHainoua  a 
diBsign,  it  k  impoarible  ^at  be  alioiUd  be  a 
good  witnoM  thai  would .  be  engaged  ip  such  a 
matter,  espedally  when  we  have  tboae  variona 
witnesses,  and  sqch  a  concurring  testimony^ 
tiiat  what  be  baa  sworp  k  absolntety  fake, 

Gendemen,  if  there  were  nothing  but  |ikow|| 
testimony  in  the  oase,  there  wouhfne  no  qoea- 
don  at  all  in  it:  Apd  aa  to  capi.  Porter's 
tesdmony  about  bk  being  there,  we  have  pro-* 
duced  three  witnesses,  who,  if  tbey  he  of  credit, 
then  Mr.  Goodman  k  not  to  be  beneved,  but  k 
fblsified  tbronghout ;  for  it  k  not  the  queadon, 
wbether  Mr.  Cook  went  away  beibre  the  cout 
snltadon  and  the  lasolutkn ;  for  if  my  Wrd 
of  Aylesbury  or  my  lord  Bfontgomery  went 
away,  Mr.  Goodman  is  fakified  in  that,  and 
consequently  you  ought  not  to  believe  him  in 
the  rest ;  for  be  actually  sweara,  that  my  lord 
of  Ayleebury,  my  krd  Montgom^y,  and,tho«^ 
other  gentlemen,  were  all  present^  and  at  the 
oonsnR,  and  did  consent  and  agree  |o  the  Re* 
soludon,  by  using  these  woras ;  Ye^,  yoii 
may;  Yea,  you  ma  v.  Now,  we  aay,  therf 
are  three  witnesses  that  swear,  That  niy  krd 
of  Ayksbury  was  gone  before  be  eame  there* 
I  do  not  care  whemer  \it  came  there  or  not  ^ 
that  k  not  material :  For  if  there  wen*  mibody 
tdere  when  my  lord  of  Aylesbury  was*  tl  eia 
but  those  that  were  at  dinner,  tben  ]l|r*  &H* 
bwo  was  not  there  at  apy  spch  aopauliatiOP* 
aa  thev  would  ipsinoate  was  »t  thai  toOi  to 
that  pbeey  and  that  company. 


mi 
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My  lord,  we  hare  fomtto  ymi  Mr.  Cork's 
ftbhorrenoe  and  dechuratioo,  wbich  wo  thiok, 
ought  to  go  a  greal  waj  an  satislactioQ  of  his 
ianocenoe,  al  Iwt  lo  indiioe  yon  to  the  faFOur- 
able  side ;  for,  gentlemeoy  you  are  not  brought 
hither  to  cooyict  a  man  only,  hot  to  try  and 
azamine  biin  and  it  is  your  duty  to  aeqnit,  as 
well  as  coDFict,  acoordiog  as  the  evidence 
stands:  It  is  yonr  duty  to  go  according  to 
your  consciences,  add  to  deoare  whether  he 
he  gnilty  or  not  guilty,  npon  the  eridence  yon 
have  befoj»  .you  :  You  are  to  examine  the 
truth  of  the  tact  in  all  its  qji^cumstances,  and 
upon  your  own  consciences  to  declare  whe- 
ther he  is  guiHy  or  not  guilty ;  now  we  pro- 
pose it  U)  you,  and  submit  it  to  your  con- 
sciences, ..that  here  are  three  witnesses  that 
apeak  ttp9n  their  oaths,  agaio^  whom  there  is  no 
objection  that  ever  they  were  guilty  of  lying 
in  wait  to  poison  any  body,  nor  m  any  plot  for 
an  assassiuatioo,  nor. any  conspiracy  for  in- 
viting an  invasion  from  France,  nor  any  other 
eljection  against  tbem  but  they  stand  upright 
in  the  face  of  the  world,  and  they  three  swear. 
That  he  was  not  there  at  that  time.  The  an- 
swer,, that  we  expect,  is,  That  he  might  be 
there,  and  they  not  see  him:  an4  because 
it  was  possible  he  might  be  there,  and  they 
not  see  him,  therefore  it  is  no  evidence  that 
it  is  so :  that's  no  ol^ection ;  for  you  will 
take  it  as  the  nature  of  the  thing  will  afford, 
be  no  better  evidence  Ithan  this;  that  they 
and  the  matter  itself  allow.  Now  ■  there  can 
went  in  and  out  continually ;  the  drawers,  and 
the  master  of  the  house  nve  or  six  times  him- 
self, were  in  the  room,  and  they  say,  there  .was 
no  such  person  there.  Why  then  it  is  very 
improbable,  if  not  iippossible,  that  any  sncn 
man  should  be  there.  The  one  swears,  he 
earoe  down  from  my  lofd  of  Aylesbury  just  be- 
fore he  went  away ;  and  anotner  says,  he  fol- 
lowed him  out  of  the  room ;  and  the  master 
sajfs,  that  he  met  my  lord  of  Aylesbury  at  the 
stairs  head.  All  which  falsifies  Mr.  Goodman 
in  that  particular,  that  he  was  with  my  lord  of 
Aylesburjjj  at  the  stairs-head,  when  he  went 
ayvay.  These  are  incompatible ;  and  if  we 
falsify  him  in  any  one  thing,  he  is  not  to  be  be 
lieved  in  any  other. 

Then,  gentlemen,  we  offier  to  your  conside- 
ration an  answer  to  another  olgection:  They 
say  these  witnesses  seem  to  swear,  that  he  was 
not  there  at  all.  We  are  not  concerned  whether 
he  was  there  afterwards,  or  not:  If  you  are 
satisfied,  that  he  was  not  there,  as  our  wit- 
nesses siyrear,  while  my  lord  of  Aylesbury  was 
there^  that's  enough.  But  then  they  make 
an  objection.  How  comes  the  master  of  the 
house  to  remember  my  lord  of  Aylesbury's 
going  away,  more  than  any  body  else  f  Gen- 
Ueroen,  you  know  the  nature  of  the  thing 
shews,  not  only  that  it  was  more  probable  the 
master  of  the  nouse  should  make  nis  observa- 
tions near  the  time  of  dinner,  ratber  than  after- 
wards at  night,  when  there  is  more  hurry: 
But  it  is  more  probable  he  should  take  notice 
of  it  from  the  quality  of  the  penon,  from  the 
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dmmnth9  M  v^  him  ahoal  the  wbHe- 
wine,.whioh  was  a  good  medium  to  lefir— b  m 
vintner's  memory,  it  being  a  nMHer  in  kit 
tmde,  and  that  noiffht  wakahka  call  it-to  i 

Ther^orot  gentsBBien,  we  think  tbaao  tbv 
witncMcs  staiA  free  and  clear  in  their  orodii  ; 
ai|d  being  so,  are  inconsistent  with  Mr.  Good- 
man's testimony  ;.  and  we  hope  in  tpTOur  ckl' 
life,  the  credit  mciinea  on  their  side,  especialljr 
when  the  question  is^  whether  a  man  abaU  be 
execi:^  for  treason  who  never  fled  for  it,  who 
was  never  charged  with  any  treason  or  is«a- 
sonable  practices  before ;  nay  not  so  naoch  «s 
with  any  jiarticular  crime  or  immorality  :  And 
whether  three  witnesses  .  shaU  be  believed 
against  whom  there  is  no  objeetioA,  ratber 
than  two«  against  one  of  which  there  me  sueU 
objections. 

My  lord,  we  are  not  now  delisting  or  attacking' 
the  evidence  of  the  plot,  or  arraijgning  the  fonner 
judgments  against  the  conspiratorB  that  beve 
sufired;  but,  gentlemen,  we  are  pnttjiig  you 
upon  a  serious  enquiry,  (as  God  and  your  ewii 
consciences  shall  incline  yoo)  whotbcr  our 
client  be  guilty  or  not  guilu  upon  tbisevideEhce  } 
that  is»  whether  Mr.  Goomnaii  awcara  tru#»  er 
not.  We  hope  that  we  have  given  you  auffi« 
cient  satisfaction,,  that  upon  Mr.  UoodmaD'f 
part  the  evidence  is  ii)suflicient ;  end  we  bepe 
you  will  accordiiyly  find  our  olaent  not  guiliyw 

An.  Gen.  If  Mr.  Cook  have  any  thii«  te 
say  liimself,  I  desire  he  niaj  say  it  now,  be* 
forewebenn. 

Sir  B.  Shawtr,  No,  prinr  go  on.  Sir* 

X.  C.  J.  Trtky.  Mr.  G(N&,  woukl  yoo  wmj 
any  thing  younelf',  before  the  king's  oowiiael 
sum  up? 

Cook.  The  litUe  I  have  totty ,  my  kwd,  I  will 
speak  now,  or  by  and  bye  whi^  you  please. 

X.  C.  J.  Trtby.  Yon  must  do  it  now,  be- 
cause after  thev  hare  summed  op,  tbeieia  no- 
thing more  to  be  said  by  you. 


Cook.  Mylord«It 


God,  I  have  lived  a 


liie,  I  hope,  as  ffood  as  any  dmo,  and  bevo 
oilen  received  the  blessed  sacrament;  1  beve 
done  it  constantly,  and  shall  do  it  speedily,  by 
the  grace  of  Goo,  as  soon  as  I  cao  mure  a  ni- 
uister  come  to.adraimster.it  to  me.  I  did  olfier  it 
to  my  own  father,  when  he  came  to  me,  and 
told  me,  If  I  would  confess  this  thing  I  ahoeld 
not  come  to  trial :  I  told  my  father,  I  woukl 
not  for  ten  thousands  worlds  take  away  the 
blood  of  jin  innocent  nuin  to  save  mine.  I  thank 
God,  I  am  in  a  very  good  way  to  dio  ;  I  bavo, 
for  at  least  thb  last  year,  frequently  leoeiTed 
the  blessed  sacrament ;  and  how  I  have  lived, 
every  body  in  the  court  that  knowa  me  can  ti^ 
my  fife  and  conversatbn  has  been  aa  tt^paku  as 
any  man's,  and  1  am  as  ready  to  die  bMnoROWi 
if  occasion  waa  fbr  it,  {I  thank  God)  as  any 
one ;  I  will  receive  the  Messed  Sacrament  npou 
it ;  and  it  is  not  for  life  that  1  would  do  any 
thing  that  is  wrong  or  myust :  I  do  love  my 
nation,  and  I  love  the  quiet  of  the  nation ;  1 
never  was  for  disturbing  the  govemmoDt  that 
now  is ;  and  I  ever  waa  agauut  Ibreiflai  ibroea 
or  an  mvasion,  for  I  never  'thQj|ght  <n  one,  or 
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tartTofil,  bat  wlrildMlorveMoeftIlddelesbl- 
*^'  n^l^  «MH«  ty^lly,  I  AoqM  be 
wny  te  ■HMm^  nr*  PMrlw  s  isf  idciico,  b6» 
CM*  I'wAi  h«f<e  «vinr  body  tbat  wm  ood- 
OMwd  IB  fhsft  hwfid  ttM  PMrwroiui  crniw  to 
toftr;  iBQ«l*0MiB«,  lettbem  ■lliuflfer.  I 
tkwk  Oody  I  ii0««r  Iomw  aay  tbiiii;  of  it,  nor 
•f  aPmdi  iavswM:  amilvoaldflay  novo 
•fk,  bat  that  IwoaMmtbiiri  Mr.  FortR^t 


of  that  bloody  I 

Ao  for  Mr. 


oa  I  hope  iontofxf^  thelilosocd  m- 
.  lod  nay  I  ptenb,  wbon  I  doit,  if  1 
ffodcaoaatralb;  I  wonldDot.lbraay  things, 
M,  flit  Ibr  tbe  good  of  oir  eoontoy ,  hft?e  inno- 
oat  MudopiK;  I  woold  lay  down  my  liie  to 
•Rve  «y  eooatty,  bot  I  #odld  not  liaTO  my 
liood  bo  lightly  but;  and bo«r  little  auMO 
oMicr  I  an,  ny  blood  wHl  lie  as  beavy  npoa 
theoitiaa  asaay  theoreightifitnaaVcaado. 
1  do  Bot  doubt  your  lordabip'sjiMtioe,  oortbe 
jory'o ;  but  I  ipny,  hiy krd^  onerre,  thoogb  it 
is  and  not  toows  ^irngo  at  thebar^yet  do  not 
Mke  tfaia  dooial  aaof  oootk,  bot  ont  of  troth ; 
aad  I  do  aHUte  yon,  in  tl»B  prenooe  of  the 
vlnfeeBart»if  lAoaMsolierftrtbia,  I  most 
at  mj  loot  mmmcntB  either  ooofeas  or  deny 

~p  I  ny,  I  do  aarare,  in  the  |ire- 
eoQrt,  and  I  wiH  take  ttie 

Dt  upon  it^  that  I  raott,  at  my 
,  dcmr  tbiawbole  matter, and  that  erer  I 
did  ma  Ifr.  ISoodnmn  ataU there;  I  donot 
<Uak  I  aair  ftim:  I  do  not  remember  I  mw 
Mr.  Goodnna  at  all,  eioant  onoe  in  Germain- 
•ilM,  vbni  tbe  eoaeh  broke,  and  that  must  be 
bat  n  faminr  by  neither,  and  he  woaU  have 
bait  or  JdDea  tbe^eoachmaa,  and  we  kept  him 
boa  it;  andl  I  walked  with  him  half  the 
Icaftfa  of  Gceanin-Btreet,  bilbco  I  knew  who 
•Mr.  Ooodman  woa*  If  ever  a  one  of  diooe 
fiaili!—H,  Unton  man  of  credit  ood  honour, 
cm  ny  I  waa  any  ways'ao  incUned,  or  that 
Ibejr  efor  oaw  me^  or  knew  ne,  that  I  ever 
btagfat  ayiololor  a  bhmdefbaas,  or  the  like, 
nyOod  aidkaiid  atrike  nw  dead;  and  the 
Med  aaennent  which  1  iotrnd  to  reoeire  be 
By  ooaeaad  damnation,  ti  1  koew  of  king 
iuaef^aaminr,  tfll  ofterHie  whole  town  loi^ 
ofit:  ihodwlwiidintheiavaakMi;  and,be- 
■iaa  my  abhorwueo  of  iatrodocing  ibnign 
tee^  I  daiiwi  year  lordihip  and  tin  joiy  to 
emndtrlhecircomatatien  of  my^caae,  that  t 
badbMla  vary  omoU  aDowoace  firom  my  fttber, 
aod  tberdbia  it  ia  Jiot  probable  I  sboald  take 
opn  me  tn  kin  widi  my  tord  of  Ayleibniy, 
«d  my  kvd  MoBtmnery,  and  thooe  other 
oaod  nr.  Chamoek  into  Franoe 
cad  God  to 
yonrlonl- 


>Ofgrafaaignforce;  aodic 
1  badaobalidinit  Ibeg^ 
Hdoa  ibrall  Ibia  troobie;  1* 


baft  Mr.  Foitar'a  evidence,  fbr  the  raaona 
te  I  have  told  yon;  botthisia  for  my  Fife, 
^•ildawit  aonoflbvahiethatasldotnith 
and  lahall  receive  the  bkaaed 
I  die,  that  I  never  dkldoao. 
did  take  tho  ootha,  nor  did  I 
Ihty  wore  ntr^r 
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oAradmai  but  I  wonM  take  the  oathsnowif 
they  were  oflered  me.  My  lord,  I  b^  year 
pardoo^br  thb  trouble. 

L.C.J.  l^elnf.  Hove  yon  done,  Sir?  Have 
yoo  said  all  you  woald  say  ? 

Cook,  Yes,  my.  lord. 

L.  C.  J.  Trefty.  Then,  yoo  gentlemen  of 
tbe  king^  counsel,  will  you  conclude  ? 

M.  Qen.  May  it  please  your  lordship,  and 

yon  gentlemen  of  the  jucy,  I  am  of  counsel  in 

'  liscaae  for  the kbg,  and  I  could  have  been  very 

lad  this  gentieman's  defence  that  be  has  majo 

id  been  slroi^|ner  than  ip  truth  it  has  been : 
and  I  should  have  been  very  glad  too,  that  hie 
ooonael  had  been  able  to  have  made  it  better  fot 
him ;  but  that  he  and  tb^  may  be  satisfied,  as 
much  is  done  as  the  case  will  bear ;  they  hove 
bad  all  the  liberty  in  the  worid  to  make  bis  de« 
fonee  they  couM  desire,  nay,  more  thm  hi 
strietnen  could  be  oUowed  them. 

Gentlemen,  our  evidence  is  very  positive 
against  the  prisoner  at  tbe  bar,  and  for  the 
higlieat  crime  that  tbe  king's  subjects  canba 
gnihy  of,  by  the  coafossion  of  tbe  gentlematt 
himselC  and  of  bis  counsel.  We  have, .1  say, 
two  positive  witnesses  against  him ;  tfaiey  say  . 
they  are  not  l^foi  ones :  I  most  own,  if  we 
have  not  two  witnesses,  we  have  never  on  one  ; 
for  whatsoever  fobafies  Mr.  Goodman's  testi- 
mony, folsifies  whatsoever  Mr.  Porter  baa 
sworn.  Now,  the  evidence  that  Mr.  Porter 
has  given  agamst  him  is  this:  he  mys, 
there  was  to  be  a  meetipg  at  tbe  King's-bead* 
tavern  in  Leaden- ball -street,  and  there  Uiey 
oonsultedbf  tbe  methods  to  bring  back  king 
James  hither ;  and  it  was  thought  the  best  waT 
to  send  to  kmg  James  to  invite  the  Frenen 
long  to  send  1,000  h<»ie,  1,000  dragoons,  and 
8,000  foot,  to  land  here  in  thiskiogdoro,  where 
they  would  meet  him  with  9,000  horse.  They 
pitdied  upon  a  verynoper  messenger,  Mr. 
Cbaniock,  a  peraon  that  has  been  aitidoAed, 
aad  has  waSSenA  for  1iigh*treaaon ;  he  vras  to 
be  aent  into  France  upon  this  errand ;  Mr. 
Cook,  the  prisoner  at  the  bar,  was  one^f  the 
persons  that  were  there  at  that  time,  aad  he 
waa  consentmg  to  thisnieasaffe ;  and  Mr.  Por* 
tar  givea  you  a  particalar  token  relating  to  the 
nnaoaer,  for  lie  remembers  the  prisohef  did 
kaed  apon  the  chair,  and  leaned  his  eibowa^ 
upon  the  table  when  he  consented. 

Mr.  Porter  goes  further,  and  tells  yoo,  That 
Mr.  Chamoek  would  have  another  meeting,  to 
know  and  aee  whether  all  the  company  were 
of  the  same  mind  they  had  hea :  and,  that 
aflorwarda  they  met  at  Mrs.  Mountjoy 'a  bonse^ 
and  there  the  prisoner  at  the  bar  was  present 
and  consenting  to  the  same  thing :  thereupon 
Mr.  ChafnooE  went  into  France,  and  came 
back  again,  and  said,  the  French  king  could 
not  spara  ao  much  force.  Mr.  Goodman  given 
the  aame  evidence  that  Mr.  Porter  had  given : 
It's  tn^e,  bewoanotat  Mrs.  Mountfoy'^staverBy 
but  he  tells  you  withal,  he  spoke  with  Mr. 
Chamoek  when  he  came  b«ek  i^rom  Franoe, 
and  Chamoek  returned  him  thenme  answer 
hedid  to  Mr.  Porter,  that  tfaa  Fraaohking 
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mdeiiee  it  ihort,  gpeot|«neli,  tlNit  in  ^ 
•gnhst  the  prisooer ;  and  if  lliii  eviteic*  he 
lnie,tlieB  tie  b  gvitey  dT  ibe  arittto  fcr  wbich 
lie  is  indicted. 

AgaiiMttbete  witnessM  they  liate  praduOMl, 
fett  A  reeord  of  eanvictiott  agttim*  Sir.  69«d- 
man,  and  tial  was  ibr  hiring  one  Atfuvdei  to 
feeisoii  tbe  duke  ef  Graftmi  and  tkedoke  of 
KcnrMNHBUriand :  they  bare  prtd*oed  tiM 
veeerd  wbereby  k  appears,  fc^  was  «oiivieied, 
and  fined  hOOOi.  and  was  to  Issd  aeokrity  fer 
Ilia  fled  behatioiirdunog  life;  sMlhewaate 
lb  tM  prisen  HHI  the  fine  pM^  and  tfacuri^ 
fiten :  fmt  it  happens,  in  that  very  f eoerd  it 
appears  there  was  satisftotion  aoniowledged 
MM  that,  even  the  very  iMdettena;  ahdttat 
^fK¥m  a  gn$i,  dead  of  aaspieioa  to  belief  that 
llhe«fideaeetfaat  was  given  #a8  not  much  cce* 
dited;  for,  thonch  thie  oe«tael  for  the  priselier 
.heii  eaid,  that  it  Was  the  payaKnt  of  tbe  1,000/. 
IhnitwttsthesaAiiifiMstion;  no,  it  is  Ml  sDi  it  is  a 
iritiafisctieB  of  the  whole  jadgaieBt,  ftr  te' 
SWIM  it  I  as  well  as  the  fine.  Theytsaiyhe 
net  sUe  to  pay  tbe  fine,  and  ^there  is  0otl 
appeaie  t>f  the  other  ports  ef  tbe  jadgmeat 
Mn|r  complied  with,  but  tiie  whale  jvdgment  is 
•at  aside. 

Bat  aill  this  does  net  mike  a  taaa  no  ImI 
;  If  they  tbesight  tfafia cenviathin  tsnded 
idte  Ins  eTidenCe,  they  woaM  have  niw» 
I  it  at  another  part  sTthetriaft,  than  wM* 
Ihaydkl:  fbiit  is,whenMr.OoedmiawasiWll 
aalMd  ta  be  awoni  as  t  witness,  then  tiny. 
fhatldlia^e  produced  this  meoid,  and  daid  ha 
iiad  %e^  tio  wimen:  bat  4hey  knew  waO 
anontfh  tbM  that  was  na  cmeptlsB  againit  the 
kga%af  his  efidenoe,.hutiMd*aailyto  hib 
cradit,  and  notbfaigelae.  N#w^  though  it  Wn 
Uadlc  crime  mendaafonr  lapoiMi  arialfanr,  vtt 
thdt  dem  not  MaMy  destroy  any  aaaa's 'eraiKt^ 
if  ildid  then  the  etficrfesiiaman,  Bit'.  Farttev 
kas^anfetoed  himasif  (^ty  (if  aigmater  aiima 
ilMin  tbht  nr  wMxi  Mr.  GwNnihn  is  c^meidid 
hf  thkreaaid;  ierbe  owna  hiaiaelfilna«haft 
whs  inthntdesigaiif mimiimilmgtheiihy.  Aari 
Mr.  Gklodmao  owns  fahnsilf  tM  fMy  of  a 
ftaater  crime  tbhn  what  isohjaaiedmhim^ 
Chicbiathataf  high^ttmuwu;  and^Ihopa^if 
ka  may  he  helMrdd,  whan  he  ifwan  klMrir 
goilty  of  high'trwBon^  wklah  h  «fn 
mdriie  diaa  iiDiaaaiiig  a  ffivale  aiAjtet; 
gtaihy  Mif  aiioh  a  dasi|n  hi  Ihe  fl 
•hakiae,  which  IIt^  Ptortar  has 
aalf  witb>  and  aotwkhitnndhig  wkiek,  fh^  katv 
aotodferad  that  as  «h  mcfiapfiea  agihmt  Mi^ 
ifartcr^ awdenoe, (Ibr tfaay  rttj WfdIhMlPii  kkt 
efuienoe  has  wan  retmnred,  ami  amdNed ;)  Mr. 

ref 


4iaedm«n  may  be  eredited,  thoarb  gmm  t€ 
Ikaarime  obiaeted  to  him :  and  dm  ^nma* 
waotios  m  all  triate  of  tMi  kittd  kaik  ksen,  Aat 
ttdam  hat  mke  hway  Aie<wftaam%  tifdanee, 
kowmnw  a  Mfeem  hm  medHi  wMidi  ki  #Ha  eaie 
h  inpforted  kff  Ike  ^ancarvcHI  mMtamay  <ir 
Mr.Pbrttr.  .Aadlto  «ken,l«ayiwa)mretw^ 
Hfri^wm^mwkhiimuiim  aMme  eteep<> 
lMI)«ifrava4ir.  iMkf0tj^  Ae  arime 
iirirkiakkais'  "  ^  " 


Then  tksQrffa  en  ftvthnr,  and  proddoe  atbar 
wimamm:  Flmt,  they  pmdaea  one  Edwarda» 
a  person  that  is  ooauiiltted  for  hiffh-lmaaonluai* 
self,  and  under  sai|>ieian  of  Ua  Mafr  to  be  one 
ef  those  that  waa  td  have  a  kmd  in  Ihawsmm* 
nation;  bat  bwatidenoofom  no  farther,  than 
that  Mr.  Goodman  toM  kiHn  hewm  m  be  a  wit- 
nem  agaiast  Mr.  Cook,  mid  either  he  the  wit- 
il«sS|erMr.  CookaMiAsafief:  and  that  it  waa 
a  feelish  thing  to  be  heaged.  My  lord,  there 
istothingataH  la this aaatter that takea away 
Mr.Geemnan'savidenee:  U  is  very  plain  Mr, 
Goodma*  kad  forfeitad  his  life,  and  aMiet  do 
something  to  mre  it,  aad  I  thiak  ha  eaohi  not 
do  a  beUer  mrvioe  m  anttUe  himadf  to  Ibe 
kiag's  mercy,  4han  te  disoorer  theee  thai  were 
eqoaHygniityVkhhiimelf.  livmahis  dat|r 
to  have  dsite  it,  if  be  had  not  basn  in  danger  « 
andifkehath  dotoe  no  morn  than  wkat  wee  kin 
doty,  Ikapatkait  isna 


They  have  ^rodnoed  lifcewis*  a  Urawer  of 
tbe  Kitt^s-fiaad  tavern,  oae  Crawfmd,  and 
he  sa^n  be  aimndad  m  this  toam  while  thia 
compaaywaa  there.  Bat  then  be  gam  a  little 
farthdr  than  theooaaml,arikeprmMr  woakl 
have  had  hkn$  for  ikey  caHed  htm  to  prove 


4hnt  Mr .  Goodman  waa  nal  imm  when  my  lord 
af  Ajlesharr,  my^onl  Montamneiy,  nod  Mr. 
Cec*  were  them.  Bat  when  the  diawcraemes, 
ke  kaawa  Mtfaiag  of  Mr.  Goodman's  being 
tberftataH:  kenaya,  Mr«OaAwaBtbsre,b« 
notMr.filiiadmiin;  and  yet  be  dam  ackhaa^ 
•ladga,tkat  Mr.43eedman  miriit  bethel*, and 
he  mit  am  him  come  tip.  Me  aBtatswliadgmi 
ka  hWsmkd  upon  oikm  oom|iMiy  no  waU  aa 
wellaa4faia;  aatkmitisfkmita^kanatme  af 
Ike  Mring)  atid  kia  otm^Caafemibnv  that  Gead- 
man  aright  ha Ikara.  This  iiimiii  take  Itftke 
pmhim  eaideaca  af  Mr.  #aodman,  ami  Mr. 
Pmmr*  who  houi 


But  Ikon  tkcy  prada 
tkaliaanaHmrtly;  a* 


sad 
and  ke  fivas  tka  Mdm  «o- 
aUmrt^  on^indead'  ka  mya,  ha  vaaiMrBnll 
thewfajtethdywereatdhmer:  km4mtm«a- 
4kmg,  benmmit  is  aeknmrisdghdkoik  by  Mr. 
Fmim  ahd  Mir.  Gcadmati,  ifmt  ka 


4kei%  tt  dhmer4ime,4mth6snigkl  bamiCreaUsi 
dimiev,  and  yet  Manilyeantd  nisi  see  hkn  at 
dinnet :  kb  tsHi  yeh  khdwite^  dm  paaMd  apmal  . 
^awtt  in  the  room  albB%iarda,  «ni4idearaaa 
Mr.  Geodman  tkna;  kdt  jwt  ke  adgkl  ke 
mma,  ana  bevciaaeMm. 

Tken  Ikey  pradnce  (hh  mailer  af  tfm  bamm, 
and  he  ghiasmooh  <beaamtaviieateki  ellhet 
wkieb  liita«muiisde,dhatka^iimii«aaMr. 
Gaadman  Iheia  ak  the  wkiib$  kot  dm  aaya 
aometkiiwthat  is  aaktlh-kmiadiHe^  lie  ami  be 
pasMietbht^Mr.  Oitodman  wm^nm^kme  'wlnle 
my  kprd^'AyVeskory  arm  tkem.  knt-he  csnnet 
ke pofeMva he  waa  not  thereiiAn naada.  Me 
mill  vavk  ke  m«t  my  loid  cf  slyMMiry  mnl 
my  lord  Jiemgcfcieiy  naoh  'Ae  Middle  -nf  Ike 
Maim  vondng  down,  end  he  is  sme^Sfr.  €kMl- 
>man  wm not Inlke rbom  ntthht  time.  Klaw, 
« lkhtfNiible<hMkMnb  beamt  dfdkMi  likm. 


S3&3  Jir  B^  tfiiioA^ 

mu  miglil  go  iato  tba  raom,  and  he  ttok  tee 
hiffl:  todMlbeliMnade  «  itimuiiliibk  m* 
deacfliittiliiTiirylitde  to  be  ertdiled,  whioh 
wia  not  deftigDffd  ao  maeh  for  tho  idvaiitase  of 
Mr.  Codcttfor  tfao  odfMita0o  of  MSMiody 
dra:  and,  ID  ilMlf^  it  ii  aliiiMl  an  iopooBiUo 
thiflf  iMiltkofiidbe  tra^  bgr  whai  he  offen 
« Ike  reatM  of  bia  ovidlcnoft. 

Bm  ibea,  OoDtlemoBf  joiii  ara  to  bODskler, 
tkit  ail  Umm  throe  witnesiei,  if  tbajawear 
tnic,  di»  ibkify  not  ohly  Mr.  Goodman,  who 
nnuB  tfcit  bo  was  there;  but  tbey  likeliriee 
Muiy  the  ovideooo  of  Mr.  Porter;  aadfartbai 
ninaJaibtaBfr.  Wrtertboqdertiony  Wbe- 
tko-bt  did  DQl  giro  the  eame  evidence  against 
tir  John  FrcM  ?  And  if  what  ho  s#eaia  now 
be  not  tmey  neither  was  it  true  wlien  sir  John 
Pniad  wag  tiiod,  fbr  Iw  was  the  only  witness 
attkattimaagauiol  air  John  Freind,  for  this 
Mdisg;  iBd  tfaerefoio  these  men's  testisDony 
Ms  to  ofcrtfarow  both  witnesses  as  well  as 
Mc:  aad  I  mast  tM ym,  that  if.Mr.  Goodman 
^Botalenl  witneasy  biaauso  he  has  sworn  a 
tltisK  that  IS  not  true,  then  Mr.  Porter  is  not  a 
gaod  wittMSy  who  has  sworn  the  iame  thing, 
vis.  That  Mr.  Goodoian  was  there;  and  then 
]fM  oagbtto  ac(|oit  the  ptisooer^  beoaupe  there 
u  so  witoem  agansst  bm  at  kw;  for  there  n 
ibesane  evidenoe  affalast  Mr.  Porter,  that  there 
u  icaiost  Mr.  Goodman  as  to  tbb  matter. 

Tims,  GeatlnDSeD,  as  for  the  cfaaraoter  of 
Mr.  Cook,  tbay  say  be  is  a  good  English  Pro* 
tate&t,  I  hope  he.  is  so;  hot  it  is  plain,  that 
Kfigiso  does  not  Tory  the  case :  it  is  within  the 
vvich  of  every  Man^a  memory  that  is  here,  that 
the  mat  Ibinga  have  fallen  npon  other  gen* 
tbmen  that  have  bad  the  same  character,  par- 
l^dy  air  John  Freind,  and  sir  William  ViLf- 
*T^  who  both  said  the  same  things,  in  the 
nme  phc^  that  tbey  were  tme  IVotestants  of 
rae  Church  of  Sncland.  But  that  is  no  mai^- 
^  of  evidence  &at  will  ba  weight  against 
paotiff  oaths. 

Nov,  Gentleraflii^  it  is  fit  likewise  yon  should 
Meet  opoB  another  ttung:  what  is  it  that 
Mkoald  eD£|ag«  Mr.  Porter,  and  Mr.  Goodnoaa, 
hriBfitaeitbel'  of  those  two  g^enttemen  to  give 
^w  evidence  against  the  pnsooer  at  the  iavP 
It<IooB  wtaapear  that  tfaeie  was  any  injory  dona 
fTlHmtothem,topifwoketbemioit;  sothat 
It  coold  ho  ibr  nothing  but  for  the  sake  of  troth. 

It  has  been  fbrther  said  on  the  behalf  of  Mr. 
y^  that  he  abborved  the  French,  and  any 
latiaoQ  open  hie  oonalsy,  and  the  like :  it  is  a 
|Mtiw  that  aaeasay  said;  and  it  has  been  said 
r7  others  that  have  been  in  the  same  plaoe 
^ben  be  new  itands,  that  they  hated  all  plou, 
tad  tboy  might  pankk  tbam  ifever  they  eaqght 
them.  Bat  these  aea  only  sayidgs,  ami  nothing 
we.  If  tbare  can  be  any  oenstroctUMis  maoe 
^wthe ovUcnoe  gfi^en  by  these  two  witnesses, 
*j|*t  does  Mt  weciJy.  prove  the  indiotmea|^ 
w^tba  ptrisoBcr  eagfat  to  be  acqdalled :  but  if 
wmeaa  ha  tsootheT  ooastractiea  mado^  b«t 
^f  that  tbave  yInB  a  pleln  desiga  to  send 
libaraockmioPhMiaald  loafMRe^  ttfp^r- 
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eilada  him  to  prevail  wHh  the  Frendi  king,  to 
came  and  ini^ade  ua  with  a  foreign  foree :  an4 
ifoor  witnesses  are  legal  witnesses,  (as,  1  doutiA 
not,  my  tords  the  judges  will  tell  you  tbey  are ; 
if  there  be  no  exoeption  to  the  credit  of  Good^ 
man,  but  only  that  he  was  in  such  a  desigu  of 
poisoning  the  two  dukes,  ^bicb  is  really  no 
otpeetion  of  discredit  to  his  testimony) ;  then; 
with  sttfanission,  1  think  there  is  no  room  left 
fbr  yon,  gentlemen  of  the  jury,  lo  doiibr,  but 
that  the  priaoper  is  as  guilty  of  this  crime 
kid  la  bis  cbaiga,  as  any  otbera  that  liave  been 
tried  and  eoi|demned  for  the  same:  and  so, 
geotleanen,  1  leave  it  to  you. 

L.  C.  J.  Trei^.  Mr.  Conyers,  atid  Mr.  Cew^ 
per,  will  yon  say  any  thing  to  this  matter? 

Mr.  Com^  and  Mr.  Cowper,  No,  my  lent, 
we  submit  it  entirely  to  your  lordibin^s  diioo- 
tion ;  we  have  done  on  all  sides,  we  think. 

L.  €.  J.  Treby.  Gentlemen  of  the  Jury,  tb^  . 
prisoner  at  the  bar,  Mr.  Cook,  stands  indicted 
nere  for  high  treason ;  there  are  laid  in  the  ioh 
dictUMipt  two  sorts  of  treason ;  the  one  is  com- 
passing and  imagining  the  death  of  the  king, 
the  otbier  is  adhering  to  the  king's  enemies. 
The  evidence  to  prove  theae  tieaions  seems  to 
be  joint ;  for,  as  to  that  of  compassing  and 
imagining  the  king's  death,  as  well  aa  to  thif 
other,  the  overt  aots  are  meeting  and  consnlt- 
ing  about  the  treason,  and  then  agreeing  an  j 
V^solviagte  iaviteand  procure  an  invasion  from 
Franee,  and  to  meet  tnal  invasion  with  anln- 
soreeotion  here.  And  the  btidence  Is  applied 
entirely  to  prove  these  acts. 

Gentlemen,  that  these  are  .pttmer  OTert-acH 
of  compassing  the  king's  death,  I  need  not  in* 
form  yon,  th^lawjs  very  well  known ;  and  tbid 
piesoner's  own  counsel  do  acknowledge,  that 
these  are  sufficient  overt-acts  of  compassing 
and  imagining  the  king^s  death :  so  that  all 
which  they  defend  him  by  is,  the  improbahlliiy 
bf  the  testimony  given  against  him. 

Now,  gentlemen,  you  are  to  consider  and 
'weigh  well  the  evidence  that  has  been  givea^ 
By  law,  it  is  trne,  as  tbey  observe,  there  musi 
ba  two  witnesses.  Here  ii  no  defect.of  nnm<^ 
ber;  that  is-  aeknowledgeil  too,  here  ard 
two  witnesses  ;  but  the  question  is;  whether 
here  be  two  witnesses  that  deserve  credit,  ami 
upon  whose  testimony  you  can  J&nd  that  the 
prisoner  is  guilty  ?  The  witnesses,  gentldmea  j 
are  Mr.  Porter  and  Mr.  Goodman. 

First,  fbr  the  matter  of  their  testiriioiiy,  it  is 
positive  from  them  both;  that  you'll  do  well  td 
ol«erfe.  Mr.  Porter  tells  yon.  That  in  May 
last,  (Which  is  now  just  a  twelvemonth^  therd 
was  a  meeting,  of  eight  pereons,  that  is,  my 
lord  of  Aylesbury,  my  lord  Montgomery,  siif 
John  Fenwiok,  sir  William  Parkyns,  shr  John 
Freind,  Mr.  Chamock,  Mr.  Cook  the  prisoner 
at  the  bar,  and  the  witness  himself,  Mr.  Porter  ; 
and  this  was  at  the  King's-Head  tavern  id 
Leadeohall  .street,  and  there  these  eight  dinedi 
and  this  wsa  in  oi^er  to  consult  about  an  inva-> 
irion,  together  with  an  insnrreMidn  intended  id 
ba  nlade  for  the  restoritfg  -of  the  late  king. 
A^e^  dinber  tK>me«  Id  Mr.  CNMInan^.he  aM| 


387J 


8  WILtlAM  III. 


Trial  of  POerCoakt 


\m 


and  then  Ibey  pursued  thit  consoltaltoo,'  and 
came  to  a  resolution  to  send  Mr.  Cbamock 
into  France,  and  the  message  was  agreed  upon 
which  be  shonld  carry ;  and  he  was  to  go  to 
the  late  king;,  and  scrtictt  hioi  to  obtain  10,000 
soldiers  from  the  French  kiog^i  whereof  8,000 
should  be  foot,  1,000  horse,  and  1,000  dragoons. 
These  were  to  mako  ap  the  10,000  men  to  in- 
vade this  kingdom.  And  they  resolved  also, 
when  this  force  shonld  land,  they  should  meet 
and  assist  this  inra^on  with  a  jomt  force,  that 
should  consist  of  3,000  horse.  And  to  ac- 
quaint and  assure  him  of  this,  was  Uie  onessage. 
But,  he  says,  that  Mr.  Cbamock  was  very 
cautious  in  it,  and  would  not  presently  go  upon 
this  errand,  but  he  would  bsTC  farther  assurr 
ance  that  they  were  in  earnest,  and  would  make 
good  what  they  did  send  him  to  propose,  there- 
rore  he  would  ha?e  a  second  meeting ;  and  a 
second  meeting  was  had,  and  that  was  at  Mrs. 
Moontjoy's  tavern,  and  there  they  did  renew 
the  same  resolution ;  and  there  were  preseUt 
my  lord  of  Aylesbury,  sir  William  I^kyns, 
air  John  Fenwick,  sir  John  Freind,  Mr.  Char- 
nock,  the  prisoner  at  the  bar,  and  himself;  he 
does  not  know  or  remember  whether  my  lord 
Montgomery,  or  Mr.  Goodman  was  there.  He 
says,  Mr.  Chamock  did  accordingly  gro  into 
France,  and  he  did  return  and  bring  back  king 
James's  thanks  to  them,  but  their  desire  could 
not  be  complied  with ;  and  he  had  his  sbare  of 
the  oompiimeots. 

Now  comes  Mr.  Goodnaan,  and  he  says,. 
That  about  t|ie  same  time,  viz.  Mid-May,  Mr. 
IVirter  acquainted  him,  there  would  be  a  meet- 
ing of  some  of  king  James's  friends,  /at  th|s 
tavern  in  Leadeuhall-street.  He  says,  That  he 
did  tell  Mr.  Porter,  he  doubted  he  should  not 
be  there  at  dinner,  but  he  would  come  as  soon 
as  he  could  after  dinner ;  and  according  to  ap- 
pointment, he  did  come  after  dinner,  and  there 
was  this  consultation  and  resolution  that  Mr. 
Porter  speaks  of,  and  says,  that  Mr.  Cbamock 
•Aerwards  toki  him,  he  had  been  in  France 
with  the  late  kinfi%  and  brought  back  the  same 
answer  that  Mr.  Porter  speaQs  of;  and  he  had 
the  honour  of  thanlu  from  the  late  king  too. 

Gentlemen,  1  must  observe  one  ihing  to  you, 
which  does  go  very  much  towards  the  con- 
firming what  these  witnesses  say,  and  that  is 
the  agreement  in  th^  testimonies,  though  iSaiey 
were  examined  apart  at  the  desire  of  the  pn- 
aoner :  You  will  find  they  agree  in  these  seve- 
ral circumstances,  in  the  time,  that  it  was  this 
time  twelve-months ;  in  the  place,  that  it  was 
at  this  tavern ;  in  the  number  of  persons  that 
were  there,  which  was  eight  before  Mr.  Good- 
'  xuan  came  in ;  in  the  number  of  horse,  foot, 
and  dragoons  that  were  to  be  brought  from 
France,  and  in  those  horse  that  were  to  meet 
them  here :  and  besides,  in  those  words  of  dis- 
course upon  the  consultation  and  the  resolu- 
tion. And  there  is  one  circumstance  more  in 
which  they  do  agree,  and  which  is  very  ]iarti- 
cular :  That  when  they  came  to  deliver  their 
consent  to  this  message  that  Mr.  Chamook  was 
to  carry,  the  rest  sat,  and  Air.  Cook  the  pri- 


soner did  kneel  upon  the  chair,  and  leaned  opoa 
the  table.  And  this  both  of  them  do  a^ree  in. 
And  afler  all  the  many  questions  naked  in  their 
separate  examination,  I  do  not  find  tbey  dis- 
agree in  any  part  of  their  evidence.  So  that, 
gentlemen,  ther^  can  remain  no  queslioo  now, 
but  whether  these  two  witnesses  are  meni  of 
credit  ?  or,  whether  there  has  been  opposed  to 
them  any  such  evidence  as  will  make  you  be* 
lieve,  that  (if  not  both)  at  least  one  of  them  has 
forsworn  himself?  They  do  produce  nothing 
against  Mr.  Porter,  whatsoever  may  have  been 
produced  at  former  triak  against  his  credit  i 
Perhaps  what  has  been  before  has  aatiafied  the 
objectors,  and  there  is  nothing  appears  against 
his  credit ;  but  he  is  not  only  a  competent,  hot 
a  very' clear,  good,  credible,  and  undoubted 
witness. 

But  against  Mr.  Goodman  they  offer  several 
thmgs^  which  they  say  amouitt  to  a  VM)leol 
presumption  that  he  is  not  to  be  looked  upon  as 
a  credible  witness:  And  first,  they  prodooe  a 
reooi;d  of  a  conviction  upon  an  information 
against  him,  for  aitemptmg  to  poison  two 
noble  dukes :  Thb  he  was  convicted  of,  and 
fined  1,000/.  and  ordei]|ed  to  find  sureties  for 
his  good  behaviour  during  bis  life.  But  to  this 
it  is  answered,  that  it  appears  in  the  same  re- 
cord, that  satisfaction  was  acknowledged  of  tha 
1,000/.  and  all  the  rest  of  the  iadgment  tha 
very  next  term,  and  he  was  forthwith  dis- 
chaived,  and  that  without  paying  the  money, 
whicn  (it  was  observed)  the  prisoner's  counsel 
said  JUr.  Goodman  was  not  able  to  pay  at  that 
time,  no  more  than  he  could  30,000/.  and 
thereupon  the  king's  counsel  say,  that  the  go- 
vernment was  convinced  that  he  was  wronged 
by  a  causeless  prosecution^  and  the  evidence 
against  him  was  found  not  to  be  credible.  And 
besides,  Mr.  Goodman  stands  pardoned  by  se- 
veral acts  of  pardons^  as  well  as  other  auhjects. 

Then  they  produce  one  Edwards,  who  is  a 

Erisoner  here,  and  committed  for  suapicioa  of 
igh-treason,  and  for  treasonable  practices: 
he  is,  no  doubt  of  it,  a  witness  for  all  that :  for 
that  is  but  an  accusation  upon  nim,  and  does 
not  take  away  his  credit.  He  tells  yun  of  a 
discourse  that  he  had  with  Mr.  Goodman,  and 
that  Goodman  asked  him  when  the  prisoner 
was  to  be  tried ;  and  he  told  him  he  would  be 
tried  such  a  day ;  and  when  it  waa  aaked  what 
it  was  for,  it  was  answered.  Not  for  the  assassi- 
nation; but  for  sending  Mr.  Chamock  into 
France.  He  asked  then  who  were  the  wit* 
nesses  against  himT  Mr.  Goodman  said,  Mr. 
Porter  and  himself.  And  further  aaid,  that 
he  understood  that  Mr.  Cook  had  awora  againrt 
him  (though  he  would  give  an  account  of  no- 
body else)  and  had  no  pardon,  and  either  he 
must  hang,  or  himselil  And  then  he  talked 
lightly  of  the  business  of  hanging,  and  said  it 
was  a  foolish  tldug  to  be  hanged,  for  all  that 
people  would  say,  was,  that  such  an  one 
panged  handsomely,  or  died  bravely.  This 
indeed  is  a  sort  of  discourse  as  if  Mr.  Goodmaa 
did  apprehend  himself  in  danger  from  Mr. 
Cook's  evidence  i  and  yet  I  cannot  see  that  it 


dbei  attll  &kifjUi^  erideiice  of  Mr.  Good- 
mao :  he  may  he  a  tnie  witne^  and  yet  he 
otigbt  say  be  wai  16  giro  eiideDOe  ogiiDSt  Mr. 
Cook,  and  it  vrw  in  Mr.  Cook's  power  to  gi?e 
crideooe  t^painst  him,  and  that  truly ;  and  if 
bolhMreiem  the  guilt,  they  were  id  daoger  of 
But  lor  a  further  answer,  the 


kisg*!  eouBsd  have  produced  Mr.  De  la  Hue, 
who  iays,  that  be  knew  Mr.  Edwards,  and 
that  be  was  a  Scotchman,  and  reputed  chap- 
hiato  the  visoouot  of  Dundee ;  that  he  went 
ibnneriy  by  the  name  of  Douglas,  and  by  that 
■ame  be  was  set  down  and  denribed  in  the  list 
tbtMr.Chamock  sent  to  captain  Porter;  and 
to  that  name  be  answered  in  the  Pkvas-Yard 
kdjr.  Now  it  is  certain,  that  Mr.  Cbamock*8 
fittaag  of  his  name  in  that  list,  is  no  eWdence 
of  bit  faetq^goilty  in  Mr.  Chnmock's  treason. 
But  his  gomg  by  two  names  doth  justly  lay 
luffl  under  some  sospicton.  But  theeridenoe 
that  the  piisoner  seems  to  rely  upon  most,  is 
wbatevidenee  has  been  produced  sffainat  Mr. 
Goodman  in  thai  point  of  fact,  by  die  master 
tad  the  two  drawers;  the  first  ot  the  drawers 
Mae  was  Crawford,  and  he  does  tell  you,  that 
•boot  tweire  months  ago  there  was  this  com- 
puty  at  dinner  there:  my  lord  of  Aylesbury, 
my  Wrd  Montgomery,  air  John  Freind,  sir 
Md  Fettwick,  sir  William  Parky  na,  captain 
Porter,  Mr.Cbamoek,  and  the  prkKHier,  though 
he  dy  oot  then  know  his  name,  or, the  name  of 
Mttortwo  moreof  them.  1  observe^  by  the  way, 
that  his  testimony  so  far  does  Tonfy  theurs, 
that  there  were  eight  of  them  there,  bat  he 
n)s  he  did  not  see  Mr.  Goodman  there,  nor 
My  hot  those  that  dined  there.  And  my-kird 
of  Aylesbury  west  away,  as  he  thinks  about 
^  o'clock.  He  cannot  say  that  the  prisoner 
^  (here,  or  was  gone  at  that  time  before  Mr. 
Goodman  came  in ;  for  be  did  not  see  Mr. 
Goodman  there  at  all,  be  was  not  in  the  room 
^  the  time,  but  be  was  to  and  fro  attending  till 
ny  lord  of  Aylesbury  and  my  k>rd  Montgomery 
*^  away  in  a  coach  that  was  called,  and 
wlieo  they  were  gone,  the  rest  of  the  company 
Maid  there  a  good  while ;  being  urged  to  tell 
how  long,  at  Ust  he  said  it  was  dark ;  and  that 
^Srees  with  Mr.  Porter,  who  says,  it  was  about 
juaeo'ck>ck  when  they  went  away.  He  says 
hewM  there  once  or  twice  afler  my  brd  of 
Aylesbury  went  away,  but  he  never  saw  Mr. 
Gwdman  that  be  remembers  at  all,  till  last 
°*tunlay,  in  all  bis  life.  As  to  this,  the  kbg's 
^^^osd  say,  that  it  is  only  a  negatire  eridence, 
and  in  which  a  man  cannot  be  absolutely  .posi- 
tive,  but  can  only  ^eak  according  to  bis  obper- 
^atioo  and  memory,  which  might  not  be  per- 
net,  aad  Mr.  Goodman  might  be  there  in  the 
iDcan  time  of  his  going  in  and  out ;  that  ia 
If?!^;  and  so  it  must  be  left  to  you  to  con- 
«Atofit 

JW  there  is  Huntley  the  other  drawer, 
"jl^beiays  my  ferd  of  Aylesbury  went  away 
!^^time,  and  that  he  did  Hot  see  Mr. 
boodmaa  there  at  all,  nor  ever  in  his  life  till 
'^  I  neither  does  be  remember  that  any  body 
^*"^to  then  after  diiucri  •adifaDyfrtsb 
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roan  had*  then  coraein,  he  thinks  be' should 
(going  often  into  them)  have  known  him  ;  and 
says,  that  he  attended  this  company  only :  and 
be  bad  seen  sir  John  Freind  and  sir  William 
Parky  ns  there  b^ore. 

Then  Mr.  Cock,  the  master  of  the  house, 
was  produced,  and  be  names  all  the  eight 
persons  that  did  dine  there ;  and  ao  far  be  con- 
firms the  king's  evidence :  be  thinks  that  my 
lord  of  Aylesbury  and  my  lord  Montgomery 
went  away  privately  (as  it  seems  they  had 
come)  in  a  hackney -coach,  and  that  it  was 
about  Ibor  o'clock  ;  and  be  says,  he  did  not  see 
Mr.  Goodman  there,  and  be  does  not  know 
that  he  ever  saw  him  till  now :  but  when  be 
was  cross-examined  by  the  kind's  counsel,  he 
does  acknowledge  that  he  might  possibly  come 
in  aAer  dinner,  and  before  my  lord  of  Ayles- 
bury went  away,  and  he  not  see  him,  because 
he  was  not  tliere  all  the  time ;  he  says,  sir 
John  Freind  used  to  dine  at  his  house,  and 
came  to  his  house  once  a-week ;  and  he  had 
seen  some  of  the  rest,  but  tbev  did  not  fre- 
quent his  house  as  sir  John  Freind  did :  he 
says,  the  company  dined  about  two  o'clock, 
and  the  last  of  them  staid  till  about  eight  or 
nine,  and  that  the  door  w^  shut  as  is  usual 
when  company  is  in  a  room,  but  nobody  was 
forbid  to  come  there. 

But  to  establish  Uie  credit  of  the  evidence 
on  the  king's  part,  they,  did  produce  Mr. 
Goodman  and  Mr.  Porter  again :  Mr.  Good- 
nian  does  acknowledge  so  far  to  be  true,  that 
my  lord  of  Aylesbury  went  away  first ;  but 
says,  that  himself  was  not  wholly  a  stranger  to 
this  house,  tor  he  had  dined  there  four  or  five 
times  with  sir  John  Freind ;  and  particularly 
one  time,  he  being  sick,  and  asking'  for  some 
brandy,  the  master  of  the  bouse  said  he  would 
help  bim  to  some  of  the  best  in  England,  an4 
Mr.  Goodman  would  have  bought  some  of  him. 
But  the  master  seems  not  to  own  that,  and 
says,  he  does  not  remember  any  thing  of  it 

But  then  comes  Mr.  Porter  again,  and  he 
says  positively,  that  Mr.  Goodman  was  there, 
and  that  be  did  speak  with  the  company,  and 
complimented  my  lord  of  Aylesbury  when  he 
went  away,  and  went  part  of  the  way  towards 
the  stairs  with  him  ;  and  he  does  well  remem- 
ber it  by  this  token,  that  when  Mr.  Porter  wai 
told  Mr.  Goodman  was  below,  be  mentioned 
bim  in  the  company  as  a  trusty  roan,  that  was 
fit  for  the  ooni;ersation,  and  then  Mr.  Porter 
went  and  fetched  him  up ;  and  Mr.  Goodman 
was  there  near  two  hours,  and  they  discoursed 
all  this  matter  in  that  time,  in  the  presence  of 
the  prisoner  and  the  rest ;  and  he  says  it  was 
about  six  o'clock  before  my  lord  of  Aylesbury 
and  my  lord  Montgomery  went  away,  and 
then  there  was  oppottunihr  enough  for  this 
discourse  and  consult  that  they  sp^  of. 

The  prisoner  has  offered  another  sort  of 
evidence :  firsts  the  confidence  of  bis  own  in- 
nocence, that  he  was  abroad  three  weeks  after 
this  conspiracy  was  discovered ;  and  they  have 
produced  Mr.  Treganna,  Mr.  Peachy,  and 
Mti  Nicholbi  who  prove  that  he  uever  ah« 
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scoiMledy  kttt  Was  abroad,  and  appeared  (ipenly  i 
(fbr  three  weeks  zttet)  till  iucb  time  aa  Ive 
was  taken.  Tbia  the  (cing^s  coanael  say  is  na 
proof  that  he  is  not  gttitty,  and  their  evidence 
untrae.  They  sav  he  might  liave  «  ooafi- 
d0nce,  and  the  rather  because  he  ia  not  chavged 
witii  the  assasBuatieii ;  Ibr  at  Ihait  tine  itmm 
vitnesses  speaic  of,  iiol)iiBg  was  diaeofwad 
and  poblic  out  the  assaaainatum ;  for  it  waa 
befbre  sir  Jebn  Fi«iad%  trial;  and  then  waa 
the  great  iliscoTBry  tif  the  aeorat  af  the  inr 
vasbo. 

Then  h^  shews  ftrther  as  tolilsooBivrqatiati, 
fhat  be  is  a  mtm  of  a  ?ery  sober  lifb,  never  was 
IfHown  to  swear,  tliat  he  drinks  but  iMa,  asid 
ifl  a  godly  man,  and  efbn  says  his  prayers. 
As  te  that,  tbe.ldiig^s  oannsel  on  the  other  side 
tell  you,  thait  haslieen  pretended  to  by  other 
people  too ;  and  the  Question  is  not  about 
reKgion,  but  t)ii9  faet  that  you  wf  new  to  try. 
Whetb^  he  be  so  religious,  or  no,  as  he  pre- 
tends, or  whellier  he  be  nne^re  in  bis  devottoq, 
tiiat  is  not  so  modi  fbe  naitter  nowi;  hntthe 
ocrestioii  is,  Whether  be  has  oSbnAed  in  this 
Jiifid  as  he  stands  aocnsed  f^  Tbc^  {wodoce  a 

rllamfln,  one  Mr.  Hamond^  and  be  says  t6at 
is  a  very  conseientioiis  man,  wmd  particu- 
larly is  a  creafl  hwer  of  his  ooitBliy ;  sfnd  he 
has  often  beard  him  declare  a  detestanloa  of 
an  inrosioO  by  a  French  4brce,  and  wish  suc- 
cess to  Ibe  fleet ;  bvTt  that  which  he  remem- 
bers diiefly,  was.abant  the  time  offbe^Ks- 
oorery  of  this  Plot.  The  king's  caunsel  ai^- 
0Wer  to  this,  that  a  man  tnay  use  such  kind  of 
esrpressions,  ^rbaps,  to  cover  his  guilt ;  and  in 
Ibe  reply  to  sir  Bartholomew  Shower's  obser- 
vations, it  was  token  notice  of  by  Mr.  ISoIicitmr, 
(what  we  aH  cannot  bnt  remember)  tbaft  Ibe 
mce  evidence  was  ^iven  as  to  sir  Jotm  Preind, 
that  he  did  detest  an  invasionrand  was  pi^esent 
at  the  common-prayer  when  king  Wtflian 
was  nrayed  fbr,  and  dedared  against  Plots ; 
^  and  that  if  they  catched  him  in  the  com  they 
might  ^ui  him .  in  the  pound .  These  things  a 
man  might  say,  and  it  is  the  lightest  evidence 
that  'Can  be  given,  ^betng  discourses  out  of 
men's  own  mouths.  Who  will  never  proclaim 
fheir  own  guilt ;  and  therefore  it  is  the  weak- 
est defence  titatcan  be  offered.  But,  g^ntle- 
fnen,  you  are  to  consider  Che  other  evidence 
that  has  been  produced  by  the  prisoner,  giveu 
by  several  witnesses,  and  who  are  u|H>n  their 
oaths  now  as  well  as  tlie  king's  witnessas. 
And  bis  counsel  say  their  witnessesi  hut  par- 
ticularly the  three  upon  whom  they  chiefly 
rely,  have  no  objection  made  out  against 
them  ;  and  no  roaii^  testimony*onght  to  he 
presumed  to  be  fhlse.  And  it  must  be  taken 
hDtice  of,  that  they  can  speak  only  according  ; 
to  their  belief,  grounded  on  their  observation 
and  memory,  that  they  did  not,  so  far  as  they 
observed,  or  remember,  see  Mr.  Goodman 
there,  as  it  was  most  probable  they  should  if 
he  had  been.  But  it  is  possible  they  might 
overlook,  or  forget ;  the  rather  for  that  they 
were  not  of  the  company,  but  in  and  out,  up 
and  down  j  and  llr.  GoodmaA  was  not  lheie<at 


frid  ffPtin  Coc^t 


zmm 


wheithnr  attendmct  wa*  ftstd 
oMstaat 

It  ought  to  heoanidered  ako,thal  I 
sevenl  cafoaaastaiioaa,  some  of  whiok 
varypregmuit.    Itisagreadonafl 
the  prisoBsr  ifmBA  there  with    tl 
ae^oa  peiaoos,  eanoemiag  foor  of  i 
moat  oottolild^  aothii^ ;  but  €Qocen 
of  then  wo  in  thia  eonrt  may  lake  notm,  tbey 
ana  attaialed  of  high^rlreaaaih  and  no  it  hs  eva* 
ctant  thail 
bompaaioni 

sMwa  with  thftm.  I  do  aot  <M  4hat  he  had 
anyooeMmitehatfacne^  noraiiv  of  Che  reit 
of  die  eompaa^.  Coneeraiagmy  loftf  «C Ay le9-» 
bury,  iiideed,  it  is  said  he  proposed  to  treat 
about  a  hogshead  of  white  wine*  Bat  tiaat 
seems  to  he  eamnt,  ami  not  fhe  end  0f  his 


fcedof  high^lreaaaih  and  no  il 
the  priHmer  waa  ftr  a  ton^ 
n  of  tbfoetrailora,  and  had  a 


coning,  and  <lmiag  with  this  compaay  theve* 
But  be  that  how  it  w»,  that  rabies  «a 


larddiip  alono. 


But  for  the  otbors 


his 
14a  aot 


find  they  do  pretend  any  oocasioa  af  taaat- 
ing  there ;  ana  thcrcfiiia  it  learasit  ^^ 


susptCMua :  and  it  is  tlie  more  ao, 
was  maoaged  so. privately  aad 
They  were  ndt  attended  aooosdiag  to  their 
qualities.  Hhe  hmls  went  ^way  le^thor  ua  a 
backnt^-ceabh  that  waa  called,  aa  they  bad 
come  thither  m  another.  Tho  rest  thoo^ht  fit 
testay  tb^re  mi  it  was  dailc :  asdaaoooa  aa  H 
waa  ao,  i^eot  awatv.  There  was  sind^  ex- 
traardiaary  orase  far  aN  this.  It  did  lavpof^ 
the  prisoner  to  shew  that  it  woa  ibr  aoaae  gao4 
cause  and  puipose. 

And  further,  itisobservaUethatdlia  hausa 
was  a  place  which,  aa  the  master  taya,  aooa  af 
this  company  did  use  to  resart  to  esacept  air 
John  FVeiad :  which  maikes  it  piabahle  (thia 
being  a  house  that  «ir  John  (Veind  fre^fneniad, 
imd  none  of  the  others)  that  he  hcspohe  thia 
place,  and  hrooght  the  mat  thither :  and  if  it 
W€r6  so,  that  makes  it  more  prebable  that  thcne 
waa  such  a  tivaaoa  diera  to  he  hatched,  as  it 
evidenced  bv  the  4dng*8  ataesaes ;  Ihr  yat^ 
Htay  vememlber,  and  it  aMaua  by  the  record  in 
tl^is  court,  that  akr  John  Preind  wasindioled  wid 
atUiinted  (not  for  the  assassmatieii,  hut)  -for  the 
treason  for  which  the  prisoner  is  BOwh-tryiagr,na 
invasioti  that  was  toheslipported  widi  an  insar- 
rection.  Now  if  air  Jalm  Freind  was  <diieflhf 
acquainted  whb  ^s  house,  aad  brought  thm 
company  together,  it  is  veiy  prabableit  was 
about  fliis  bastnees  wbidi  sir  John  ^rnuA  was 
so  concerned  in.  And  that  he  is  aHainted  -fyr 
it,  appears  upon  the  record  bc^bre  as ;  wbieh 
should  be  read :  huttliattbe  prisoaer%  oaua- 
sel  admit  it,  aad  ate  so  far  satiofied  in  il,  th^ 
tbey  won't  arraign  4lie  veidiot ;  nay  they  did 
acknowledge  that  these  was  a  plot ;  and  thei« 
was  no  doi3>t  of  it,  there  was  such  a  plot. 

No IV  then.  Gentlemen,  here  it  b  ^oertnialy 
proved  by  these  twow^tnessesy^nidiiatgaiD* 
said  by  the  prisonei^s  own  witnesses)  thttttbei^ 
was  such  a*  meeting,  and  that  the  pnsener  was 
there ;  and  tbey-both  have  pon«iv<Ay  -vwaiti 
that  tbfs  treason  was  oommitted  there.  Yoa 
harve  hoaid  mku  has  %Oin  4>l;ie0M  iQ  - 


Jbf  High  Tr^ason^ 

1^  haire  Miv«rdl  iheir  tealkinNiy 
r<Mib6,4iiid  06|  ^vntlemen,  yod  wtt 
r  oatiit ;  if  yon  are  satiilM  and  can 
NM  yoiir  ceoscMBcat,  tlnl  ihcte  twe 
uVy'Or  eny  one  of  them  is,  (if  such  4i»- 
M  fDMih^  be  mMfe^m  tbis^aie)  liwn 
>  eoqeh  me  priettoer  ^  bat  ii'yoii  ere 
ind  tinok  Ihey  ka^  swom  line,  yon 
IbkngeHty. 

okehjf.  Nay,  if  one  be  fbrsworn^  bo4h 
;be  eTidence  is  inlirelv  in  all  parts  th^ 
id  if  Mr.  Goodman  be  perjured,  Mr. 
iotoo. 

Uower.    Poi^wom  and  peijured  are 
is ',  we  only  sav  mistaken. 
'/Jcebjf.  Well,  that  ol^eotion  goes  to 
11  as  the  other. 

.  Trebjf.  ft  roust  be  so,  since  they 
be  same  joint  matter,  viz.  their  being 
in  company.  If  Mr.  Porter  says 
m  be  swears  tbat  Mr.  Goodman  was 
him  and  tEerest,  Mr.  Goodman  must 
rhen  be  swears  that  he  was  there  with 
ir  and  the  rest  There  was  one  thing 
^t :  sir  B.  Shower  obsenred,  that  it 
m  invention  of  captain  Porter,  because 
it  in  point  of  time  to  the  month  of 
the  dees  not  ny  it  was  in  April :  for 
it  would  be  wiiuin  the  pardon,  which 
I  April  29,  last  year ;  nor  would  he 
une,  for  then  he  was  in  Newgate,  and 
them  were  dispersed  by  reason  of  a 
litted  In  Drury-laxie :  and  this  sir  B. 
Uedges,  was  a  piece  of  akill  and  con- 
but,  reallv,  tlm  is  a  piece  of  inge- 
limself :  n)r,  besides  that  the  king's 
affirm  postthre]  v  tl&at  it .  was  in  May, 
mber  it  by  a  certain  token,  liz.  That 
bin  a  very  few  days  afler  the  king 
c^nd  sea,  one  or  two  of  the  prisoner's 
(Crawford  I  am  sure)  did  say  that 
ng  was  tlus  time  twelve- month,  aud 
f  we  are  now  near  mid-May. 
)amalL  If  you  believe  our  drawers 
pu  must  believe  them  for  all. 
en.  No,  net  so :  my  lord  speaks  only 
?y  concur  with  our  evidence.  It  were 
J  expect  we  should  disbelieve  or  doubt 
witnesses  on  both  sides  affirm  to  be 
\  I  do  iiot  think  ^t  would  be  to  the  ad- 
of  the  prisoner,  if  what  his  counsel 
1  were  agreed  to,  viz.  That  the  draw- 
their  master  too)  should  be  believed 
ey  sav,  provided  e^aUy  the  king's 
should,  m  Idle  manner,  be  believed 
they  say.  For  the  main  thing  con  • 
,  is.  Whether  Mr.  Goodman  were  at 
ing?  These  witnesses  for  the  prisoner 
did  not  see  him  there ;  at  least  they 
emerabcr  it.  Mr.  Porter,  and  Mr. 
I  iiimself  says,  he.  was  there.  Now, 
igs  agreed,  and  admitted,  woukl  make 
nsisteot  ^lear  evidence,  that  Mr.Good- 
there,  tbougli  the  master  and  drawers 
bs«rre^  or  do  (lotreaeaiberhistbebg 
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[Then  an  officer  was  swom  to  kegi  (be  Jury,  ^ 
who  withdrew  to  consider  of  tb^ir  Verdict,  and' 
about  three  qoartefs  of  aa  hour  after  returned 
iDtocoiirt.] 


CI.  cf  At.       ^ 

Hies*    nedry  obefovook* 

Mr.  ttenftrool;.  Hem  Ami »  of  the  rort^ 
^. 

Cl.wfAr.  Areyvitf  ail  agreed  of  year  Ttr- 
dietf-*Jttry.  Yea. 

CI.  ^>lr.  Who  thril  any  for  yMf 

Jury,  Our  Foreman. 

a.€fjT.  8et  Peter  Cook  to  the  bar. 
[Wfaidb  Mi  deue.]  Pister  Ceflk^  hold  w  tl^ 
land.  [Wbielt  be  did.i  Liok^fmtkepnl 
sooer  $  iiow  aay  *yiMi,  ia  lie  gaMw  of  the  bigk* 
treaauii  wiiereaf  be  etands  iottoted,  or  net 
guilty  ?^Jbfipjn*it.  Gtiity. 

C4.ofAr.  What  goods  er  chattels,  fesds  or 
taoeaents  had  Im  at  the  time  «f  tba  trvaani 
committed^  or  at  any  time  einee  f 

F9t€nmn.  None  lo  ear  IcnowMge. 

C/.  ofAr,  Then  hearken  to  your  verdiet  at 
tiMcoaftbu  recorded  it:  yon  aay  that  Peter 
Geak  ia  guilty  of  the  high*treaaaii  wtareof  ha 
stsnds  indwled,  bot  that  he  kad  ne  gsoda  ee 
chattels,  lands  or  tenements  at  the  tine  of  the 
higii*trenson  conMniHed,  or  at  any  tiow  siaee 
toyeHrknoiwIedge;  aadaoyounymUf 
I  Jury,  Yea. 

CL  of  At,  Gentleraea,  tiie  oonit  dianiMi 
you,  and  tlianka  yen  for  yohr  aerriee.  [Then 
the  conrt  adjourned  till  5  o'clock  in  the  er en* 

Puar  MiLiiHuiinf. 

About  6  o'clock,  the  Court  lieing  by  proda- 
roation  resumed,  the  prisoner  convksted  was 
brought  to  the  bar  in  order  to  judgment 

C/.  ofAr.  Peter  Cook,  haU  op  tkjr  hand: 
[ Which  he  did.]  Vlbon  aNHid^  conviclad  of 
Bigh-lsenson,  for  oanpaaainff  and  iaangining 
the  death  of  kis  najesty  kingWilliam  tlie  M, 
and  fsr  adhenag  to  tke  lonff*^  eoemiea :  what 
can'st  tlion  say  Ibr  thfedf,  why  the  court 
should  not  give  Ihee  judguieBl  ^Jbtt  acoordhig 
to  the  law?  ^  ^ 

Cwk,  My  lord  nayar,  foy  efta  aaa  very 
bad,  therefore  I  desire  your  lordship  would  m 
pleased  to  take  this  paper,  and  that  it  may  he 
read.  I 

C/.  <ifAr,  Have  you  anytidng  ^  aay  in 
arrest  of  jndffment? 

Cotf/c.   i  dasiw  nsy  Paper  may  be  road. 
-  (ftwustiandedaptotkeeoM,  aadtheadCi- 
Tivered  'dvwB  to  mt,  AtHoroey  General,  aut 
the  king's  oouneei,  tet  not<>penly  rand.} 

Recorder,  [8irMathieliiOv«dL]  iir.CMr« 
tb^  coort  kave  read  your  paper  veu  cent  up^ 
and  have  ceunaunicsrted  it  to  m  kin^a  eaun- 
ael;  ifyeuliafeany  Moglo  mevemun  arw 
rest  of  judgment,  this  Is  yeur  time^  and  w« 
will  hear  yen ;  %ut  as  far  any  repivsentalisu 
ofyonrcaaetoany  otherp,^atanust  be  eon* 
si(wred*oftrfbrwaHls;  yau  are  now  etflad  4» 
yenr^gmwl. 
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Cook,  t  did  not  know  thftt  I  might  «ffer  any 
thing  afterwards;  but  ifyour  lordships  think 
fit  to  communicate  that  to  mj  lord  justices,  I 
submit  it  to  you. 

RKorder.  Mr.  Cook,  there  is  nUthmgap- 
pnra  upon,  this  paper  that  it  matter  of  kw, 
and  so  not  senrioeaDle  to  you  now,  and  tbera- 
fpTO  what  you  denie  in  il.  tbe  court  will  consider 
of  afterwards. 

Cook,  I  do  Dol  andentand  the  law,  my 
k>id,  but  I  hare  heard  the  court  ouglit  to  be  of 
counsel  for  the  pisoner,  and  I  desire  1  may 
not  suffer  by  my  ignorance. 
/Recorder.  1  declare  it,  lor  my  part,  I  know 
nothing  that  you  can  hare  any  advantage  of  in 
arrest  of  iudgment;  if  I  did;  yon  should  not 
lose  the  benefit  of  it,  and  you  hafe  bad  your 
connsal' assigned,  who  have  pleaded  for  yon 
without  restraint  |  and  if  there  had  been  any 
r  of  law  Uiat  would  have  availed  you  in 


the  arrest  of  iudgment,  no  doubt  they  would 
have  laid  hold  of  that  advantage  for  you. 

Cook.  Icannotleil,  my  k>rd,  what  is  matter 
•flaw. 

.  Ait,  Gen.  Your  lordship  observes,  the^  took 
all  the  ol^jections  that  they  could  to  the  mdict- 
ment,  but  there  was  none  that  they  could  ^l 

CI.  ofAr.   Then,  crier,  make  proclamation. 
£Which  was  done  on  both  sides  of  the  court] 

Crier.  O  yes.    Ail  manner  of  persons  are 
commanded  to  keep  silence  while,  judgment  is 


giving,  upon  pam 
Cook.    My  lord, 


pain  of  imprisonment. 


may  I  hare  my  paper 


ag^m 


Recorder.  If  you  think  it  may  be  any  ser- 
vice to  you  to  leave  it  with  the  court,  you  may 
do  80 ;  or  if  you  desire  it,  you  shall  have  it 
again. 

Cook.  I  desire  your  lordship  to  keep  it. 

Recorder,  I  wdl  receive  it,  and  it  shall  not 
be  buried,  I  assure  you. 

Cook*  I  do  not  hear  what  the  court  says. 

Recorder,  You  say  you  did  not  hear  what 
was  said  to  you:  if  you  desire  to  hare  your 
papMBT  again,  you  shall  have  it ;  but  if  you 
desire  to  have  it  communicated  above,  the 
court  will  consider  it,  and  take  care  of  that 
too. 

Coo^  I  desire  your  lordship  would  do  it. 

Then  the  Recorder  proceeded  to  give  judg- 
ment. 

Recorder.  Mr.  Cook,  I  thhik  it  useful  to 
the  public,  and  siso  at  this  time  to  you,<to  ob- 
serve, That  the  reign  of  tbe  late  king  James 
wps^  throughout,  one  entire  design  and  project 
l<Mined,  in  cotyunctiou  with  the  French  kmg, 
totally  to  subvert  our  rehgion,  laws,  and  liber- 
ies; which  grew  so  apparent  to  the  suljects  of 
these  nations,  in  so  many  instances  of  faul  con- 
ssqucDC^,  managed  in  such  a  method,  and  ad- 
nmced  so  far^  that  the  people  of  these  king** 
doms,  of  all  quaUties,  ranks  and  degrees,  (fid 
And  it  absolutely  necessary  lor  the  preserva- 
tion of  themselves  and  the  neighbouring  na- 
tions now  in  alliance  with  us,  lo  pray  in  aid  of 
the  then  prince  of  OraogCi  as  a  pcnoD  not 
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only  neariy  alKed  to  this  crown,  but  also 
intirely  in  the  interest  of  these  kingdopis,  and 
those  neighbouring  princes  and  eountrien  that 
hiy  expoKd  to  the  violence  and  ambitions  in- 
sults of  France.  And  the  tove  which  that  noble 
prince  did  bear,  not  only  to  us  but  to  our  neigh* 
hours  also,  disppaed  him  to  embrace  that  invi- 
tation ;  upon  whose  arrival  here,  that  ^prede- 
cenor,  mm  motives  that  were  invisible,  de- 
clined the  kingdom  and  the  government,  and 
left  the  people  to  themselves ;  whereupon  his 
present  majesty  wss  necessarily  and  rigfakfnHy 
placed  o])on  that  throne  he  so  well  deserved : 
And  this  is  now  that  king,  §bv  whose  preserva- 
tion all  ffood  people  have  associated,  and  spare 
neither  lives  nor  treasure  to  support  and  to 
continue  In  tbe  government ;  and  this  is  that 
king  whom  you  have  traitorously  conspired, 
not  only  to  dethrone,  but  also  to  destroy ;  and 
this  is  tnat  people  that  you  would  have  to  swim 
in  blood,  and  lose  their  religion,  liberty,  and 
property.  These  matters  need  a  history  to 
relate  at  large ;  1  only  touch  them  shortly,  to 
move  good  men  to  rejoice  in  their  deliverance, 
and  to  moTo  you  seriously  to  reflect  upon  the 
heinousness  of  your  crime. 

Mr.  Cook,  you  are  an  Englishman,  and 
must  needs  know,  that  in  this  place  we  fre- 
quently condemn  to  death  clippers,  coiners, 
tliieves,  and  robbers,  and  other  such  like  crimi- 
nals, and  that  justly  and  necessarily  too,  for 
the  preservation  of  the  innocent,  and  for  the 
common  good.  Of  what  condemnation  must 
vou,  and  such  as  you,  be  worthy  then,  who 
nave  so  horridly  endeavoured  and  designed  the 
fatal  ruin  and  destruction  of  y  trar  own  native 
country,  and  to  render  your  fellow- subjects  a 
miseraole  prey,  and  at  the  best  to  become 
slaves  and  vassals  to  a  foreign  prince  ? 

Let  me  also  mind  you,  that  nothing  is  more 
sure,  than  that  after  this,  you  must  receive  a 
judgment  in  another  world ;  and  if  tliat  pass 
agsinst  you  too,  that  sentence  will  be  most 
terrible,  and  yonr  sufierin^  without  cdid:  And 
therefore  I  do  advise  you  to  eropley  tbe  few 
days  you  have  yet  to  live  in  preparation  for 
your  future  happiness,  which  cannot  be  dulv 
done  witliout  a  full  confession  of  this,  as  well 
as  other  crimes  you  have  been  guilty  of:  I 
dierefore  charge  it  to  you  as  your  duty,  and 
leave  it  with  you  at  your  utmost  peril,  that  you 
honestly  and  faithfully  discover  all  you  know 
of  this  inhuman  and  traitorous  coospinacy,  and 
all  the  persons  that  you  do  know  to  be  guilty 
of  it :  This  will  be  the  greatest  service  you  can 
do  in  this  world,  and  will  be  the  best  prepara- 
tory step  that  you  can  take  towards  a  better. 
And,  Sir,  there  now  remains  no  more  for  me 
to  say,  but  to  pronounce  that  Sentence  on  you 
which  the  law  directs:  and  that  is  this: 

<  That  you,  Peter  Cook,  be  taken  henoe  to 

<  the  plaQC  from  whence  you  came,  and  thence 

*  be  drawn  upon  a  hurdle  to  the  place  of  exe- 
'  cution,  where  you  are  to  be  hanged  by  the 

<  neck,  and  cut  down  before  you  be  dead ;  that 

*  your  bowels  be  taken  out,  and  your  privy* 
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taw 


I  ctat  Ihmi  your  body,  and  both  burnt 

*  in  your  sigbt ;  that  your  head  be  cut  off,  ancl 
'  your  body  divided  into  four  quarters,  which 
'  bead  aaif  qaarters  are  to  be  at  the  kio^s  dis- 

*  pesal ;  and  God  Almighty  have  merey  upon 
'  your  aouL' 

Coafc.  I  beg,  if  ^«r  lodJsfaip  nlease,  that  I 
Biay  bftFe  my  relations  and  friends  oome  to  see 
me,  and  some  dimes,  the  better  to  prepare  me 
for        ■ 


Recorder,  Mr.  Cook,  if  you  wi]|  give  the 
names  of  those  that  joa  would  hare  come  to 
you  to  the  officer,  care  shall  be  taken  in 
It ;  and  ym»  Will  not  be  denied  any  reasbnable 
helps  that  may  be  had  for  yodr  preparation  for 
eternity. 

Alt.  Gen.  It  is  not  fit  h^  should  be  denied 
any  reasonable  help;  but  in  the  mean  time 
dim  is  feasoB  for  the  goremment  to  be  cau- 
tions, upon  the  account  of  what  has  nototions- 
ly  past  m  the  ease  of  some  others. 

Recorder,  '  If  he  eive  in  the  names,  it  will 
be  considered  of,  and  care  taken  that  nothing 
be  done  but  what  is  reasonable  and  safe. 

Then  the  Prisoner  wss  taken  fhmi  the  bar, 
and  the  Court  proceeded  to  what  was  remain* 
ing  of  the  business  of  the  sessions. 

He  was  afterwards  pardoned,  upon  condition 
of  transporting  himself,  and  never  r^urtiiog 
aoy  more  to  England. 


The  following  Article  (undated)  is  published 
in  Dalfym|>ie's  Memoirs,  Appendbt  to  part  2, 
book  7. 


Rxtraet  of  the;  ExwmnaHim  and  Confhaiim 
rf.Feter  Cook,  un  to  iir  Miiet  Cook.  He 
woi  condemned  for  ike  AMtamnation^Plot^ 
imt  afterwarde  pardonedi 

<*  fie  gives  an  account  of  his  having  been  iil 
France,  several  years  Bg6 ;  that  he  went  on 
my  lady  Pbilipd  her  busmesb,  but  being  there, 
was  introduced  to  king  James,  and  earned  over 
the  compliments  of  several  persons  to  the  king ; 
particularly  from  archbishop  Sandcrofl,  lord 
Ailesbury,  lord  Montgomery,  sir  John  Fen- 
wick,  lord  Clarendon,  lord  Litchfield,  lord' 
Huntingdon,  lord  Weymouth,  sir  Edwai-d 
Seymour,  and  others ;  he  brought  back  mes- 
sages to  some  of  them,  and  was  bid  to  see  the 
marquis  of  Halifax,  as  beinj^  %  man  of  honouf-, 
who  received  him  very  civilly*  he  brought 
over  instructions  from  king  James  for  the  bor- 
rowing 6,000/.  they  were  directed  to  lord  Ailes- 
bury, lord  Litchfield,  and  lord  Brudentll,  but 
they  all  excused  it. 

**  Mrs.  Iron  sent  him  advice  of  the  La  B<Mnie 
business,  Which  he  communicated  to  lord  Ha-. 
lifax,  whereupon  he  found  him  uneasy  at  his 
Staying  longer  with  hitn,  and  told  him  he  knew 
what  he  had  to  do. 

*(*  He  says  at  thattJme,  there  was  a  meeting, 
at  a  tavern  in  Holbom,  wher^  Were  the  lord] 
Brudenell,  sirTheopbilns  Ogeltiiorpe,  sir  Fran-' 
CIS  Windham,  major  George  Mathews,  Mr. 
Bruce,  colonel  Fountaine,  one  Holmes,  and 
several  others:  they  advised  with  one  another, 
what  they  should  do  upon  that  invasion ;  it 
was  resolved  those  who  had  horses  should  ren- 
dezvous towards  Cane  wood,  and  thpse  who' 
had  none  should  get  near  the  Tower,  to  join 
with  sir  John  Freind's  party.  There  was  a 
regiment  lined  with  yellow,  which  they  were 
told  they  might  depend  uponw'' 
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Thuksdat,  ApriiSO,  1696. 

This  day  the  iLee]ier  of  Newgate  brought 
to  the  bar  of  the  court  of  King's- bench  Alex- 
aiider  ILnigbtleyi  by  virtue  of  a  writ  of  llabeas 
Corpus,  issuing  oat.of  that  court  for  that  pur- 
pose, to  be  arraigned  upon  an  indictment  of 
b^  treason  finind  against  him  at  the  sessions 
of  CMrer  and  Terminer,  holden  for  the  county 
of  ifiddlesez;  which  indictment  by  writ  of 
Certiorari  was  removed  into  the  King's-bench, 


Tbe  return  of  the  Habeas  Corpos  was  deliver- 
I,  and  then  the  prisoner  was  arraigned 


ed, 


thus, 
CI.  ofAr.  Afexander  Kjaightley,  hold  up 
kbj  band.  (Which  he  did).  Thou  standest  in- 
dicted by  the  name  of  Alexander  Koightley, 
late  of  the  parish  of  Sti  Paul  Covent- Garden, 
is  the  county  of  Middlesex,  gent,  tor  that  you 
not  having  tne  fear  of  God  in  your  heart,  nor 
weighing  tbe  duty  of>our  allegiance,  but  being 


moved  and  seduced  by  the  instigation  of  the 
devil,  as  a  false  traitor  agahist  the  most  serene,; 
most  illustrious,  and  most  excellent  prince,  our. 
sovereign  lord  William  the  third,  by  the  grace 
of  God  of  England,  Scotland,  I^rance  and  Ire* 
land  kitig,  defender  of  the  faith,  .&c.  your  su- 
preme, true,  rightful,  lawful  and  undoubted 
sovereign  lord,  the  cordial  love  and  true  and 
due  obedience,  fidelity  and  allegiauce,  which 
every  subject  of  our  said  lord  the  kmg,  thai 
now  is,  towards  him  our  said  lord  the  king 
should  bear,  and  of  right  ought  to  bear,  with- 
drawing, and  utterly  to  extinguish,  intending 
and  contriving,  and  with  all  your  force  pur*^ 
Bosinf  and  designing  the  government  of  this 
kingdom  of  England,  under  him  our  said  lord 
the  lung  that  now  is,  of  right,  duly,  lianpilj,. 
and  very  well  established,  altogether  to  subvert* 
change,  and '  alter,  as  a|so  the  same  our  lor^ 
the  kmg  to  death  and  foal  destruction  to  put 
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and  hAag,  ted  Us  fiutfafbl  iobfwts,  and  tile 
ftttmen  of  tiui  Inogdon  of  Engkuidy  ioto  in- 
toltrtbb«Bd  nuMtuuMrftblesUTerylo  Lewis 
the  French  king  to  enlMlae  and  ktliral ;  the 
tenth  daj  of  February,  in  the  aerenth  year  cif 
the  reign  of  our  said  80?ereigii  lord  the  king 
that  now  is,  and  diners  other  days  and  times 
as  well  before  as  after,  at  the  parish  of  St. 
Paul  Covent  Garden  aforesaid,  in  the  County 
aforesaid,  falsely,  maliciously,  devilishly,  and 
traitorously  you  did  compass,  imagine,  and 
contri?e,  purpose,  design,  and  inlaid  our  said 
aorereign  lord  the  king  that  now  is  to  slay, 
kill,  and  murder,  and  a  miserable  slaughter 
amongihe  faithful  subjects  of  our  said  lord  the 
king,  throughout  this  whole  kingdom  of  Engw. 
land,  to  make  and  cause ;  and  your  said  most 
widfied,  most  impious,  and  devilish  treasons, 
and  tnitorous  oompassings,  contrivances  and 
purposes  aforesaid  to  fulfil,  perfect,  and  bring 
to  efllBct,  you  the  said  Aleicander  KnigbtleY  af- 
terwards^ to  wit,  the  same  tenth  day  of  Fe- 
bruary, m  the  year  abovesaid,  at  tne  parish 
aforesaid,  inthecodnty  aforesaid,  and  divers 
dther  days  and  times,  as  well  before  as  after, 
there  and  elsewhere  in  the  same  county,  iaisly, 
nalicioasiy,  advisedly,  secretly,  traitorously, 
and  with  force  and  arms,  with  very  many 
other  traitors  to  the  jurors  unknown,  did  meet, 
propose,  tre^  consult,  consent,  and  agree  him 
our  sm  lord  tlie  king  that  now  is,  by  lying  in 
wait  and  deceit,  to  assassinate,  kill,  and 
murder;  and  that  execrable,  horrid,  and  de- 
testable assassination  and  kiUing  the  sooner  to 
execute  and  perpetrate,  afterwards,  to  wit,  the 
tame  day  anu  year,  and  divers  other  days  and 
times,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  traitorously  you  did  treat,  pro- 
pose, and  consult  witn  those  traitors,  of 
the  ways,  tnanner,  and  means,  and  the  time 
and  place  where,  when,  how,  and  in  what 
manner,  our  said  sovereign  lord  the  king,  so 
hy  lying  in  wait,  might  be  slain  and  killed  ; 
aM  that  you  did  consent,  isgrte,  end  assent 
with  the  same  traitor%  that  forty  n/en  on  horse- 
back, or  thereabouts,  of  whom  you  the  said 
Alexander  Knig^htley  were  to  be  one,  with  guns, 
imiskets,  and  pistols,  charged  with  gunpowder 
and  leaden  buUets,  and  with  swords,  rapiers, 
and  other  arms  armed,  ehouU  lie  m  wait  and 
he  in  ambush,  the  same  our  lord  the  king  in 
his  coach  being  when  he  should  go  abroad  to 
Attack ;  and  that  a  certain  and  competent  num- 
her  of  those  men  so  armed,  upon  the  guards 
ef  oar  said  lord  the  king,  him  then  attendincf, 
and  ^off  whb  him  should  set  upon,  and  should 
i^  with  them  and  subdue  them,  whilst  others 
etf  the  same  men  so  armed,  hini  our  said  lord 
<he  king  sboufd  assassinate,  kill,  slay,  and 
■lurder ;  and  you  the  said  Alexander  Knight- 
ley,  your  treasons  and  all  your  traitorous  in- 
tentions, designs,  and  contrivances  ^aforesaid 
to  execote,  ptrform,  fulGl,  and  bring  to  e^ct, 
afterwards  to  wit,  the  aforesaid  tenth  day  of 
Febrosry,  in  the  seventh  year  abovesud,  at 
the  parijh  aforesaid^  in  the  county  aibresaid, 
divert  horses,  and^  rery  mtiny  arms^  guns. 


muskets,  rapiers  and  awttds,  and  ^erwea« 
pons,  ammnniuon,  and  warlike  things,  and  mi- 
litsT}' inatroments,  fslsfy,  ^maliciously,  secret- 
ly, and  traitorously  yon  did  obtain,  buy,  gather 
topthea,  and  procure^  and  to  he  bought,  ob- 
tained, gathered  together,  ^and  piDonvrd,  did 
cause,  with  that  intent  to  use,  employ,  and  be- 
slow  them  in  and  about  tba  detestahiB,  horrid,^ 
and  execrable  assassination,  killiQif,  and  mnrdcr 
of  onr  s^  lord  the  king  that  now  is,  a*  afore* 
said  ;  and  the  same  premisses  the  tiiora  sately 
and  surely  to  execute,  do,  and  perform*  you 
the  said  Alexander  Knightley,  With  one  Ed- 
ward Kin^,  late  for  high  treason,  in  conirivii^ 
and  conspiring  the  death  of  our  said  lord  the 
king  that  now  is^  duly  convicted  and  attainted, 
by  Uie  consent  and  assent  of  divers  of  the  trai- 
tors and  conspirators  afoi'esaid,  in  the  said  tentfi 
day  of  Fabroai^,  in  the  seventh  yearabovesaidj 
traitoroualy  did  go  and  come  to  the  pla«e  pro^ 
peaed,  where  such  intended  aasaaNoalion,  kill- 
uif  ,  and  murder  of  our  said  lord  the  king,  by 
lymg  in  wait,  sbonkl  be  done,  performed,'  and 
committed,  to  view,  search,  and  observe  the 
conveniency  and  fitness  of  the  satfie  place  for 
such  lying  in  wait,  assassination,  and  killing 
there  to  be  made,  perfi>nned,  and  committed ; 
and  thiAt  place  so  being  seen  and  observed,  af- 
terwards; to  wit,  the  aaid  day  and  year,  your 
observations  thmrf'  to  some  of  the  said  trai- 
tors and  conspirators  you  did  rekite,  and  im<^ 
part,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  against  the  duty  of  youf  al- 
legiance,  and  against  the  peace  of  our  said  so- 
vereign lord  the  kin^  that  now  is,  his  drown 
and  dignitT,  and  against  the  form  of  the  sta- 
tute in  this  case  made  and  provided.  Bow 
sayest  thou,  Alexander  Knightley,  art  thou 
guilty  of  the  high*treason  whereof  thou 
staudest  indicted,  or  Not  Guilty  ? 

Knightley,  Notguiltv. 

CI  oj  Ar.   Culprit,  How  will  you  be  tried  f 

Knightley,  By  God  and  my  country. 

CLtfAr.  God  send  yon  a  good  deliver- 
ance! 

Knightley.  With  snbmissbnto  yonr  lordship, 
I  did  not  expect,  in  thi^  weak  condition. that  I 
am  in,  to  be  brought  at  this  time  to  the  bar  ; 
that  haYing  taken  me  off  extremely  from  the' 
application  that  1  should  have  otherwise  mode 
of  myself  to  my  defence;  but  seeing  there  it 
no  mercy  to  be  had  here,  I  will  enosairour  to 
have  patience,  and  undergo  my  fate  as  wcJl  as 
lean. 

L.  C.  J.  (fftfft.l  Mr.  Knightley,  yon  have  ntf 
reason  to  find  fault ;  for  when  I  was  aoquainted 
you  were  iH»  and  desired  a  physieian,  I  or- 
dered one  to  be  sent  to  you ;  and  yesterday  in 
the  afternoon  you  sent  word  tou  were  so  sdr, 
that  you  could  not  be  brougnt  hither  to  day; 
but  your  doctor  was  with  me  last  nis;1it,  and 
upon  discQurse  with  him,  I  did  apprenend  yott 
were  not  so  fli,  but  that,  especially  eoosidenog 
the  weather,  you  might  teiy  tfMf  he  bfoogh} 
to  the  bar  to  day. 

Knightlty,  The  genfletnen  thatb^oilightlM 
the  copy  erthe  hidictiAfot  ftnmd  mn  Teijr  ifff 
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and  Ihave  been  iU «Ter stnee .Uus  4aywv«i 

L,  C.  /.  Weil,  now  let  m  see  what  time  we 
ihall  tfipoiiit  tor  the  triel. 

AU.  Gtn.  (Sir  Thomas  Tre?or.)  When 
your  lordship  pleaaei  to  appoints 

JL  C.  J.  I  think  yoa  cannot  try  it  till  Wed- 
nesday  fortnight. 

Mr.  Clark.  That  day  is  free,  my-lord. 

X.  C.  J.  It  beio^  upon  a  Certiorari^  the 
Vtjort  facias  most  be  returnable  upon  a  com- 
nwa  day ;  and  there  must  be  15  days  between 
the  teste  and  the  return. 

Att.  Gen.  May  it  not  be  Tuesday,  then, 
that  the  jury  appear  ? 

L  C.  J.  You  cannot  ba?e  it  before  Wed- 
nesday, for  that  is  the  return  dav. 

Mr.  Clark.  Tuesday  fortnight  is  appointed 
for  the  trial  between  Pride  and  the  earl  of 
Bath. 

Au,  Gen,  Then  it  must  be  upon  Wednesday, 
fbr'tkere  must  he  filVeen  days  between  the  teste 
sod  the  return. 

L  C.  /.  Well,  take  back  your  prisoner,  and 
briog  bim  here  again  on  Wtdoesday  fortnight ; 
yoQ  shall  hare  a  rule  for  it.  (Then  the  pri- 
sooer  was  carried  back.) 

Wednesday,  Ifoy  20,  1(>9G. 

*  This  day  Mag  appointetl  for  the  trial  of  the 
pmNier,  hewas  Drought  to  Westminster  Hall, 
aid  the  jiiry  were  called  over  as  soon  as  Ihe 
cooft  appeared  in  the  hall,  and  the  defaulters 
neorM  ;  and  about  eleven  of  the  clock  the 
prisooer  was  brought  to  the  bar. 

a  of  the  Crown.  Alexander  Knightley,  hold 
op  thy' hand.  rWhich  he  did.)  Those  good 
men  ibat  thou  snalt  hear  called,  and  personally 
appear,  are  to  pass  beiweeu  our  sorereign  lord 
the  kbg  and  thee,  upon  the  trial  of  thy  life  and 
death:  If  therefore  thou  wouldst  challenge 
them,  or  any  of  them,  thy  time  is  to  speak 
unio  them  as  they  come  to  the  book  to  be 
sworn,  before  they  be  sworn. 

L.  C.  J.  {Holt.)  Mr!  Knightley,  I  perceive 

00  have  a  desire  to  speak  something  ;  let  us 
lear  what  you  bave  to  say. 

Knightley.  1  humbly  'beg  your  lordship's 
leare,  that  I  may  speak  Uifure  the  jury  be 
called.  What  I  have  to  say,  1  beg  I  may  have 
your  leave  tcr  read,  because  I  have  a  bad  me- 
mory. 

(Reads.)  My  lord,  1  hope  to  saVe  the  jury 
and  the  witnesses  against  me  a  great  deal  of 
trouble,  and  design  to  take  up  very  little  of 
your  lordship's  time  :  but  in  the  fi»t  place,  I 
think  mysell  obliged  to  thank  ^[our  lordship  for 
your  mat  indulgence,  in  granting  roe  so  much 
time  between  my  arraignment  and  trial ;  the 
greatest  part  of  which  1  have  employed  to  ap- 
pear before  the  great  tribunal  of  heaven. 

I  speak  in  the  face  of  the  world  here,  that  I 
un  convinced  I  cannot  hope  to  be  happy  here- 
>Aer,  without  a  just  abhorrence  of,  and  a  sin  - 
c^re  repentance  for  that  crime  for  which  I  here 
stand  mdicted. 

TOL.  xin. 
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And  since  cjbnfession  is  an  evential  part  of 
repentance,  I  do  acknowledge  I  was  to  have 
been  cMtneemed  in  some  part  of  the  barbarous 
assassination,  and  was  unhappily  surprised 
into  a  consent  to  act  in  it,  though  in  my  heart  I 
did  abominate  the  fact  as  much  as  any  man 
living;  but  under  some  honourable  and  iair  « 
pretences  1  was  drawn  in  at  first,  and  thdh  of  a 
sudden  became  so  far  engaged,  that  by  a  mis- 
taken notion  of  honour,  I  thought  I  could  not 
retreat  without  the  infamy  of  cowardice. 

M^^  lord,  I  humbly  crave  your  lordship's 
permission  to  acquaint  you,  how  that  some 
time  since  I  was  brought  before  some  of  the 
lords  of  his  majesty's  most  honourable  privy 
council,  where  1  do  assure  your  lordship,  I  did 
freely  own  and  fully  discover  my  being  con- 
cerned m  tba^  horrid  design :  and  I  here  openly 
confess  the  same,  with  that  sorrow  and  iy- 
pentance  as  becomes  a  man  of  honour  and 
conscience. 

My  lord,  there  is  one  circumstance  parti- 
cular in  my  case,  I  most  humbly  hef  leave  to 
insist  upon,  and  urge  to  your  lordship  in  my . 
behalf;  which  is,  that  it  was  noon  my  con* 
fessioo  ^as  I  conceive)  that  Mr.  Harris,  now  a 
|Mrincipal  evidence  against  me,  was  first  disco- 
vered ;  so  that  my  own  confession  has  been  a 
great  means  to  take  away  my  life. 

I  expect  after  a  few  words  now  in  this  so- 
lemn court  to  'receive  from  your  lordship  the 
Sentence  due  upon  the  conviction,  from  my 
own  mouth,  of  a  crime-  for  which  I  cannot  in 
modesty  hope,  so  much  above  my  deserts,  the 
king's  most  gracious  pardon ;  yet  the  greatness 
of  my  offence  does  not  rob  me  of  all  thoughts 
of  mercy,  whilst  I  throw  myself  absolutely  and 
entirely  at  his  majesty's  ieet  ibr  it ;  and  I  hum- 
bly beg  of  your  lordship  as  a  privy-counsellor, 
that  you  would  repi^eaent  my  unfortunate  case 
t9  tiieir  excellencies  the  lords  justices  of  £og- 
land,  as  an  object  of  his  majesty's  favour. , 

And  now,  my  lord,  I  shall  not 'detain  your 
lordship  and  the  court  any  longer,  but  my  next 
words  convict  and  lay  me  under  the  just  sen- 
tence of  death :  so  to  my  indictment  I  beg 
leave  to  plead  Guilty,  and  throw  mvself  en- 
tirely upon  the  king's  mercy,  and  do  desire  my 
former  plea  to  my  indictment  may  be  with- 
dra>vn. 

CL  of  the  Cr.  Thou  hast  been  indicted  and 
arraigned  of  high- treason  in  compassing  and 
imagming  the  death  and  destruction  of  the 
king ;  how  say  est  thou,  Alexander  Knightley, 
art  thou  guilty  of  the  high-Ureason  whereof 
thou  standest  indicted,. or  not  guiUy  P 

Knightley.    Guilty,  my  lord. 

CI.  of  the  Cr,  Art  thou  content  to  withdraw 
thy  plea  Not  Guilty  ^^Knightley.  Yes,  Sir. 

CI.  of  the  Cr.  D<^you  plead  to  the  indict- 
ment Guilty  or  Not  GuiUy  ? 

KnightUy.    \  am  Guilty. 

Att.  Gen.  Then,  my  lord,  we  desire,  smce 
he  relinquishes  his  plea  of  not  guilty,  that  you 
will  record  his  confession;  and  since  he  has 
confesf  the  indictment,  we  have  nothing  morii 
to  do  but  wait  the  judgmt-iii  of  the  comr. 

9'n 
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L.C.J.  We  shall  not  girejadfincDt 
AtU  Gat,    If  Uie  pntoner  liaT€  aoj  things 
to  fay  for  himaelf,  your  lordtbipo,  I  iOfipoie, 
will  bear  him  to  it. 

X.  C.  J.  But  I  lay,  we  cannot  by  theooane 
of  the  court  ^ve  jadgment  now ;  for  after  a 
person  is  convicted  hera,  whether  by  confeanon 
or  ?erd{ct«  be  ought  to  have  four  days  from  the 
time  of  such  eonfeasioD  or  ?erdict,  to  mote  in 
,  arrest  of  judgment,  if  there  be  so  many  days 
of  the  term  remaining ;  if  not,  then  the  longest 
time  that  can  be  had  in  the  term  is  allowed. 
In  Stay  ley's  Case  *  it  was  otherwise  practiaad, 
iidgmeut  was  given  the  same  day;  that  was 
n  the  time  of  the  Popish-Plot,  and  is  a  case 
not  to  be  imttaled,  because  not  justified  hj  any 
precedent  before  Ihat  time  or  since ;  hot  it  has 
been  always  observed  to  have  fonr  juridical 
days  for  moving  In  arrest  of  judgment,  if  so 
many  renumi  of  the  term. 

Mtmdayy  May  35,  1696. 

This  being  the  kst  dav  of  the  Term,  the  pri- 
soner was  brought  from  Newgale  to  the  Kii^)f*s 
Bench  bar. 

Att.  Gen,  if  y wit  lordahip  please,  I  desire 
the  judgment  of  the  court  to  ne  jirowMuiced 
upon  Mr.  Knightley  upon  bis  oonvietion.  ' 

CL  qfihe  Cr.  Alexander  Knightley,  hold 
up  thy  hand,  (which  he  did).  Thou  hast  been 
indicted  and  arraigned  for  high-treason  in  com* 
passmg  and  imagining  the  death  of  the  king, 
and  adhering  to  the  king's  enemiea;  what 
can'st  thou  sajr  for  thyself,  why  judgment 
should  not  be  given  against  thee  to  die  acoord- 
iBgtothelaw? 

Knightley,  I  have  nothing  mme  to  aay,  my 
lord,  than  what  I  have  said. 

CUqfikeCr,  Crier,  make  prodamatkm  for 
silence.  (Which  waa  done  on  bodi  aides  the 
court.) 

Critr.  Oyes:  Our  sovereiffq  lord  the  king 
■traitly  charges  and  eommanoa  all  manner^ 
persons  to  keep  silence  while  judgment  is  in 
giving,  upon  pain  of  imprisonment 

L,  C,  J,  mr,  Knigntle^,  you  are  by  your 
own  confession  convicted  of  high-tneason  in  de- 
signing the  murder  of  the  king,  and  the  sub- 
version of  the  whole  state  of  £oghmd,  in  pro- 
moting an  invasion  from  the  French,  its  most 
ancient  and  inveterate  enemies. 

ft  hath  appeared  hefora  your  arraignment, 
not  only  by  the  evidence  that  hath  been  given 
at  former  trials,  but  even  by  the  signs  of  the 
times  and  the  manner  of  some  men's  actings, 
that  there  hath  been  for  some  years  last  past  a 
train  of  plots  and  conspiracies  against  this  go- 
vernment ;  and  when  the  various  means  which 
the  conspirators  did  project  among  themseWes 
for  its  ruin  pro?ed  ineffectual,  it  was  at  last  re- 
solved among  some  of  the  conspirators  to  as- 
sasunate  the  king,  as  the  most  certain  way  of 
nooomplisbing  their  end. 

In  which  design  you  were  deeply  engaged, 


*  See  i^ol.  6,  p.  1501,  of  this  Collection. 
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and  waa  mm  active  uMtrament  in  the  oarryinar 
it  on,  being  aent  to  view  the  ground  on  both 
sides  the  water,  and  with  o&ers  that  were 
aent  with  yon  reported  yootvopinion,  which  was 
the  DMat  convenient  plaoe  to  attack  the  king 
and  his  ffdards. 

And  though  yon  did,  the  last  time  yon  were 
at  the  bar,  uige  by  way  of  extenuation  of  your 
crime,  that  you  being  engaged  in  the  interest 
of  tiie  late  king,  and  thereby  aupporied,  ^ou. 
was  surprised  into  this  barbarous  liesign,  which 
bemg  proposed  to  you,  yon  thought  yourself 
obliml  in  honour  to  engaoe  in  it^  whidi  is  so 
far  from  an  extenuation,  Aat  it  is  an  high  ag- 
gravation: for  men  of  honourable  principles, 
though  moat  zealously  dispqaed  to  the  advance- 
mefit  of  any  particular  interest,  yet  alwaya  de- 
test the  use  of  base  and  vile  means.  Thiire- 
fore  when  the  asaassmation  of  the  king  was 
proposed,  you  had  an  opportunity  to  have  re- 
tresled  with  honour,  and  might  have  refused 
to  be  fhrther  oonoemed :  bnt  von  rather  pur- 
sued this  wicked  enterprise  with  great  seal. 

And  though  jou  are  by  your  profoamm  a 
Roman  Cathoho,  and  may  lor  that  reason 
tlimk  thai  your  orime  is  mitigated,  beeanse 
you  acted  in  the  bdialfof  a  prince  of  yoin:owu 
religion,  which  you  hoped  thereby  to  intra- 
dnce:   notwithstanding  all  whioli,  your  of- 


is  highly  aggravated  in  reapfol  of  the 
ingmtitnde  and  folly  with  which  it  la  attended. 
For  there  is  no  En^h  Pipist  that  ia  master  of 
any  property,  but  he  ia  interested  in  the  pre- 
servation ot  this  government,  to  which  the 
whole  party  of  them  hath  been,  an4  still  are 
continually  obliged  for  its  moderation  and  jus- 
tioe ;  for  instead  of  being  exposed  to  the  seve- 
rity of  those  laws  to  whiSi  they  are  obnoxioos, 
they  have  had  the  same  indulgence  in  the  enjoy- 
ment of  their  rdigion,  and  the  same  protection, 
and  as  much  benefit  in  the  distribution  of  the 
common  justice  of  the  realm,  as  any  other  of  the 
king'B  aubjecls ;  therefore  none  of  them  could 
ever  expect  to  mend  their  condition  under  a 
French  domination.  But  the  coniraf^r  is  fore- 
seen by  an  considering  men  ;  for  the  English 
a  [list,  as  well  as  Protestant,  would  have  been 
need  to  a  most  disfaial  state,  if  you  had  ob- 
tained your  end. 

For  It  is  against  all  the  rules  of  reason,  and 
the  experience  of  all  ages,  to  imagine,  that  the 
French  king  would  spare  English  Papista 
more  than  Protestants ;  for  it  is  not  zeal  to  re- 
ligion, or  affection  to  the  interest  of  the  late 
king,  that  hath  excited  him  to  invade  England, 
but  it  is  his  pride  and  ambition  to  conquer  the 
three  kingdoms,  and  to  reduce  this  to  be  a  pro- 
vince to  France :  indeed  the  pretence  of  restor- 
ing the  late  king,  and  introducing  the  Popish 
religion,  mav  serve  to  delude  some  warm  and 
unwary  zealots  to  engage  in  Iiis  assistance, 
who  do  not  consider,  that  if  Ibey  should  be 
successful,  they  would  be  as  certainly  destroyed 
as  others,  but  with  more  disadvantage  to  them- 
selves. For  after  they  shall  have  survived  the 
liberty  of  their  country,  have  embrued  their 
own  hands  in  their  countrymen's  blood,  thay 
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of  the  AMirb^,  which,  iM  the  riven  irf  vHet, 
he  tmiieth  whlfiienoerer  he  will."  Life  theie- 


405] 

win  beat  the  mercy  of  their  conqaeror,  who  can 
MTcr  think  it  his  ioterest  to  trust  them,  bat  wiH 
despise  them  for  bdnff  sach  fillainous  traitora 
10  their  own  coimtry.  Nay,  rather^  theee 
Efl^Usbmeii,  who  by  their  eourage  and  reaola- 
tioo  tball  ende«vear  to  defend  their  country, 
tbongh  they  ahoold  be  uoibrtunately  Tan^ish- 
f^  will  meet  witH  a  much  better  reception,  for 
they  will  have  given  assurances  that  tney  mjr 
b«  eoafided  in,  when  the  others  ha?e  by  such 
%  wicked  treason  giTcn  a  demoastratioa  'to  the 
cootnry. 

There  being  then  nothing  to  be  said  that  can 
pslliste  such  a  crime  as  that  of  which  you  are 
convicted ;  but  you  having  taken  a  different 
coarae  the  last  time  yon  were  at  the  bar  from 
vfait  yon  took  at  first,  yon  have  relinquished 
Tour  plea  of  not  caihy,  and  have  confessed 
tbeindictoient;  fwish  out  of  charity  to  yonr 
pcflBD,  it  was  as  sincere  as  (I  think  it)  it  was 
pndent  in  you  ;  for  afler  several  convictions 
of  others  that  were  your  accomplices,  yon 
ooald  not  be  a  stranger  to  the  evidence  upon 
which  tbev  were  grounded :  you  must  there- 
ftre  in  all  probability  have  expected  to  have 
undergone  the  same  fate.  If  your  confession 
be  a  real  effect  of  your  repentance,  you  will 
teip  the  advantage  of  it  in  tne  next  world ;  but 
what  consequence  it  will  haf  e  in  this,  I  cannot 
wj ;  «  For  the  heart  of  the  king  is  in  the  hand 


fore  fw  the  tkae  to  come  in  espcclation  of  a 
speedy  death,  and  prepare  youtsdf  to  apoev 
before  another  judgment-seat;  to  the  making 
of  which  important  preparation  1  shall  dismiss 
yon,  first  discharging  the  court  of  the  duty 
now  incumbent  upon  it,  iv  giving  that  jndg- 
ment  which  the  law  hath  afipointed.  And  the 
conrt  doth  award, 

'  That  you beconv^ed from  hence  to  New-. 
gate,  the  prison  from  whence  you  came,  and 
from  thence  vou  Ire  to  be  drawn  upon  a 
hurdle  to  Tvoum ;  where  you  are  to  be 
banged  bv  tbe  neck,  and  while  yon  are  alive 
to  be  cut  down,  your  privy -memDers  are  to  be 
cot  off,  and  your  bowels  to  be.cnt  out  of  your 
body,  and  burnt  in  your  view ;  your  head  ia 
to  lie  cot  off,  and  your  body  is  to  be  divided 
into  Ibnr  parts,  and  your  head  and  your  qoar- 
ters  are  to  be  disposed  where  his  majesty  shall 
appoint.  And  1  pray  God  to  have  mercy 
upon  yonr  sonl.' 

Knightley.  Hy  lord,  I  ani  truly  sorry  for 
what  1  have  done,  and  I  humbly  thank  yoor 
lordship  and  the  rest  of  the  judges  for  yoor  fii- 
vour  to  me. 

Then  the  prisoner  was  carried  back  to  New- 
gate^ and  afterwards  was  graciously 
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J  sir  William  Perkins 
i  the  ptace  of  eseeutMm 
^  i  at  that  time.    Biimet  says, 

**  A  very  omMoal  instance  of  the  boldness  of 
^  jaeobiSes  appeared  unon  that  occasion : 
t^tw»hailiiol  changed  their rdiglon,  bat 
itiUealedtheflMelves Protestants;  sothreeof 
Ibe  MMQwiog  clergymen  waited  on  them  (o 
"fjibam ;  two  of  them  had  b«en  oft  with  Friend, 
«■<  one  of  them  with  Perkias;  and  all  three, 
*tlbe |Aaoe of  eiecutien,  johied t»give  them 
fttbhs  ahsolntion,  with  an  imposition  of  bands, 
Mtbtviewofdl  the  people :  astiainof  impn- 
fawssbthstwasasnewasitwaswichcd!  since 
wCK  pcfisQs  died  owmng  the  ill  designs  Ibey 
Mbeiaemged  in,  andexpressmg no  sort  of 
»fcr  them.    Sotheso  clergymen, in 


^  solemn  abaohitioo,  made  an  open  dechini- 
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escape."    The  Account  fioblished  at  that  time, 
by  permission  of  tiie  Sheriffii,  is  as  follows : 

An  Account  of  what  passed  at  the  Execntion  of 
Sir  WiLLUM  PsBKiNS,  and  Sir  JoHir 
I^iEND,  at  Tyburn,  on  Friday,  Apil  S, 
1696. 

The  prisoners  being  drawn  in  a  sledge  fram 
Newgate  m  the  place  of  execution,  were  pNsrw 
milted  to  have  the  aasistance  of  three  nooioring 
ministers  of  their  ovm  chusiog,  ric.  Mr.  Colliery 
Mr.  Cook,  and  Mr.  Snatl.  Sir  Wilham  Per- 
kins  came  first  up  into  the  caf  t,  and  had  some 
private  discourse -with  one  of  the  ministers. 

Sir  W.  Ferkint.  When  must  I  deliver  mf 
paper  f-^MhuHer.  When  aU  is  over. 

Then  the  Ssecntioner  went  to  put  the  ropo 
about  sir  William  Perkins's  neck.         ^   . 

Sir  W.  Ptrkint.  May  not  I  pray  before^  it 
be  pot  00  ? 

Esecuiumer.  Yes,  sh*,  if  yon  please. 

Then  sir  John  Friend  came  into  the  cart; 
and  the  three  ministers  and  prissoersall  kneoN 
iag  down,  Mr.  Cook  read  some  prayers  out  of 
thaiMRdBg-plnyttiMid  thAofioo  iw  risita- 
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ttonoftfaesiek:  and  then  the  tbinistan  itaiid. 
log  np,  asked  them,  Whether  thev  were  id 
charity  with  aU  the  world  ?  and  ii  they  had 
offended  any,  whether  they  did  ask  them 
foiir^venefls  P  And  whether  they  did  deaire  the 
abaoiotion  of  the  Chnreh  P  Upon  their  anawer, 
that  they  did,  they  all  laid  their  hands  npon 
their  heads,  and  Mr.  Cook  prononnced  the 
abaolntion,  which  ended  in  these  words :  *'  And 
hy  his  authority  committed  to  me,  I  abaolVe 
thee  from  ^11  thy  sins,  in  the  name  of  the 
Father,"&c. 

Sir  W,  Perkint,  When  are  we  to  delirer 
our  papers  ? — Minitler,  Now,  if  yop  please. 

Shcrif.  Take  what  time  yon  please,  Sir,  for 
yonr  devotions,  we  will  wait  your  leisure. 

Then  the  two  prisoners  continued  in  their 
private  prayers,  sir  W.  Perkins  making  use  of 
the  prayers  in  the  Whole  Duty  of  Man,  and  sir 
John  Friend  read  some  prayer  out  of  a  written 
paper;  and  afterwards,  sirW.  Perkins  deli- 
vered to  the  sheriffs  a  paper. 

Sheriff,  If  you  require  any  more  time,  you 
sliall  have  it.    Yon  say  this  is  your  paper  ? 

Sir  W,  Perkins.  Yes,  Sir  ;  and  I  desire  you 
to  dispose  of  it  as  you  think  fit. 

Sheriff.  Have  vou  any  thing  to  say,  hy  way 
of  confession  or  denial,  of  the  &ct  for  which  ye 
oome  hither  to  suffer  P 

Sir  IF.  Perkim,  What  1  think  fit  to  say,  is 
contained  in  that  paper. 

Sheriff.  If  you  desire  any  jnore.  time,.. you 
may  have  it ;  yon  shall  have  your  liberty. 

Then  sir  John  Friend  held  a  paper  up. 

Sheriff,  What  do  you  ny ,  sir  John  r 

Sir  J.  Friend.  Sir,  here  is  a  paper,  I  desire 
it  may.  be  printed ;  for  1  came  here  to  die,  and 
not  to  makea  s|)eech  ;  but  to  die,  and  to  resign 
myself  to  God ;  and  I  desire  it  msy  be  printra, 
for  all  people  to  see  it.'  (For  botn  their 
Speeches,  see  p.  136  of  this  volume.)  And  1 
have  no  more  to  say,  but  to  beg  of  God  to  re- 
ceive my  soul ;  1  resign  my  soul  to  him.  . 

S/ter^',  The  Lord  have mercvupon  you. 

Sir  J,  Frcind.  I  hope  the  Lonl  will  have 
mercy  on  me. 

^  Sherif,  Sir  John,  if  you  desire  any  more 
time,  you  shall  have  it ;  we  will  wait  on  you 
with  great  witlingness. 

Sir  X  Freind,  1  thank  you.  Sir.  Mr. 
Sheriff,  I  desire  the  cart  may  not  be  too  hasty 
to  go  away,  till  we  give  a  sign. 

Sheriff  You  shall  have  yonr  own  time ; 
take  your  time,  communicate  yonr  own  sign, 
and  the  cart  shall  not  go  before. 

Then  the  ropes  were  tied  about  them . 

Sir  J.  Freind,  1  have  no  animosity  against 
any  man  ;  I  freely  forgive  all,  and  I  hope  (yod, 
Ar  Cbribt's  sake,  will  forgive  me« 

Then  their  caps  were  put  on. 

Sir  J.  Freind.  My  Saviour  had  a  crown  of 
thorns  for  me ;  the  Lord  receive  my  soul !  the 
LiM-d  have  mercy  on  me  1 

Then  the  Executioner  asked  them  both 
forgiveness;  and  they  answered.  We  freely 
fonsive  you. 

Sir  J.  Freind.  Wili  not  the  thinn  lie  in  my 
wayP  ^ 
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Executioner.  I  will  remove  then.  If  yois 
please,  tell  me  when  I  may  pull  your  cs^  over 
your  eyes. — Prisonen,  When  yon  will. 

Kr  W.  Pefkint.  The  Lord  receive  my  spi- 
rit! ExecutioBer,  had  I  best  bold  op  my  legs, 
or  stand  in  the  cart  when  it  goes  away  r 

Executioner,  It  is  best  to  stand.  Sir,  I  think. 

Sir  W.  Perkins.  Butthamy  feet  wilL  han^ 
in%ecait. 

Executioner,  If  you  please,  give  me  notice 
when  you  will  have  the  cart  go  away. 

Sir  /.  Freind.  Stretch  forth  thy  arms,  O 
Lord,  and -receive  my  soul,  and  carry  it  into 
heaven,  I  beseech  thee!  Executioner,  whea 
we  knock,  go  away. 

And  alter  a  few  ^aculations,  they  gave  the 
rfgn,  and  the  cart  drew  away.— They  both  of 
them  gave  money  to  the  Executioner-,  and 
having  hnng  above  half  an  hour,  Seing  a  con- 
siderable time  after  they  were  dead„  they  were 
cut  down  and  quartered,  according  to  the  sen* 
tence. 


For  this  act  of  theirs,  Mr.  Cook  and  Mr. 
Snatt  were  committed  to  Newgate,  and  ordered 
to  be  prosecuted  by  the  Attorney  General ;  but 
Mr.  Collier  kept  out  of  the  way,  and  was  not 
taken.  On  this  occasion,  Mr.  Collier  published 
the  following  Defence  of  himself: 

A  Defence  of  the  ABsoLtmoN  giveii  to  Sot 

WiLLUM  PeRKIVS  at  THE  PLACE  OF  EXECU- 
TION, April  S,  1696: 

My  being  present,  and  in  some  measure  offi- 
ciating, at  the  place  of  execution  on  Friday  last, 
has  been  extremely  tnisunderstood.  The 
WeeHly  Intelligence,  together  with  the  Re- 
marker,  have  censored  this  action  with  a 
great  deal  of  liberty  and  heat  I  thank  God  I 
am  not  easily  disturbed  with  intemperate  lan- 
guage, especially  when  it  is  given  without  oc- 
casion. So  that  if  matters  had  gone  no>fhither, 
I  could  have  passed  over  the  ill  usa^,  and  said 
nothing.  1  confess,  having  received  notice 
that  some  persons  of  figure  threatened  me  with 
imprisonment,  I  took  a  little  care  of  myself; 
and  as  it  happened,  not  without  reason:  For  on 
Monday  about  twelve  at  night,  six  or  eight 
persons  rushed  into  my  lodgings,  broke  open  a 
trunks  and  seized  some  papers  of  value,  though 
perfectly  inoffensive  and  foreign  to  their  piir- 

}>ose.  And  since,  I  understand  thero  is  a  Bill 
bund  against  me  for  Hiffh  Misdemeanors. 
And  now  one  would  think  1  had  done  aome- 
thing  very  extraordinary. 

I  shall  therefore  make  a  brief  report  of  mat* 
ters  of  tact,  and  leave  the  work!  to^odge,  whe* 
ther  all  these  censures  and  seventies  arc  de« 
served  or  not. 

Sir  William  Perkins  (whom  I  had  not  seen 
for  four  or  five  years  last  past)  sfter  his  trial, 
desired  me  to.  come  to  him,  in  order  to  hia  pre- 
paration for  another  world.  I.  aecordingiT 
visited  him  in  Newgate,  as  i  thought  myself 
obliged  by  my  character.  I.waa  pntia  the  list 
of  those  who  had  leave  to  see  him  hgr  puhlio 
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«dtf,  tod  bad  th«  first  twe  days  the  liberty  of 
eonvarwDg'  with  biro  in  private.  AAerwards  I 
was  not  fwcmitted  to  S))eak  or  pray  with  him 
akme,  a  keeper  being  always  present.  At  last 
even  this  permissioQ  was  recalled,  insomncb 
that  I  copld  never  see  him  from  Wednesday 
■onnag,  April  the  Ist,  till  Friday  at  the  place 
of  eiBcutioD.  Sir  William,  beiqg  under  an  ez- 
pectatioD  of  death  from  the  time  of  his  Sen- 
tence, bad  given  me  the  state  of  bis  conscience, 
and  therefore  desired  the  solemn  Absolution  of 
the  Chnrch  migrht  be  pronounced  to  him  by 
me  the  last  day.  And  understanding  1  was  re- 
foaed  admittance  on  Friday  morning,  be  s^nt 
ne  word  that  he  would  gladly  see  me  at  the 
place  of  exeeotion.  I  went  thither,  aud  gave 
ntm  the  Absolution  be  requested,  it  being  im- 
practicable for  roe  to  do  it  elsewhere.  This 
office  I  peffonned  word  for  word  in  form, 
as  it  stands  in  the  Visitation  of  the  Sick. 
And  now  where  lies  the  gresit  crime  of  all 
this?  when  si  man  has  deokired  his  sorrow 
for  all  the  faults  and  miscarriages  of  his  life, 
and  qualified  himself  for  the  privile^  of  ab- 
solution, with  what  justice  could  it  be  de- 
nied bimP  Ought  not  dying  persons  to  be 
supported  in  their  last  agonies,  and  pass  into 
the  other  world  with  all  the  advantage  the 
ehoreh  can  give  them?  I  am  surprized  so 
regular  a  prmseedbg  as  this  should  give  so 
ranch  offence,  and  make  so  much  noise  as  I 
perceive  it  has  done.  Some  people,  I  under- 
stand, are  displeased  at  the  office  being  per- 
fbnned  with  ImpositioD  of  Hands.  Now  this 
is  net  ealT  an  umooent,  but  an  ancient  cere- 
aony  of  absolution.  It  was  the  general  prac- 
tice of  the  primitive  church  in  sndi  cases,  long 
More  there  were  any  exceptions  to  the  Roman 
GoeuBODionw  It  is,  in  the  opinion  of  several 
fttbcrs  and  good  modem  expositors,  referred  to. 
by  tbe  ApoMie,  1  Tim.  v.  S2.  It  is  likewise 
McscUbed  the  Assisting  Presbyters  in  our  own 
MinatioD  Form^  But  I  suppose  I  need  say 
wi  nMMe  in  defence  of  this  circomstanoe.  *  Ixi 
proceed :  others  seem  very  much  shocked  at 
the  thin^  itself;  and  thmk  it  a  strange  pre- 
somp^oo  to  admit  a  person  charged  with  so 
fairh  a  criiae,  to  the  benefit  of  absolution.  With 
■awnisiinn,  tiiia  is  concluding  a  great  deal  too 
6st  Are  all  people  damned  that  are  ^!ast  in  a 
capital  indictment?  if  so,  to  what  purpose  are 
they  visited  by  divines,  why  are  they  exhorted 
to  repentanee,  and^ave  tmie  allowed  them  to 
fittbesilbr  death?  But  if  they  may  be  ac- 
notwitbatandiog  their  con* 
i  here ;  if  they  may  be  recoTered  by 
by  repeotaace,  and  resignatkm. 
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why  ^old  tbe  church  refoae  them  her  pardon 
en  esftby  when  afae  helieica  it  is  paMod  in 
baaveoP  The  power  of  tbe  keya  was  given  for 
tbalthenmistersof  God  might 
e,  aa  tbe  disposition  of  the  person 
The  hitler  I  sincefely  believed  to  be 
Ar'WiHiaai'scaae:  I  judged  him  to  have  a  full 
right  to  all  the  privi1^g;es  of  oommnaion :  and 
thafifimu  bad  I  danM  him  absolution  upon 
bb  NfUHt,  1  bad  fioM  m  my  doty,  and 


gone  agamst  the  authority  both  of  the  an- 
cient  and  English  church.  If  it  is  said 
tliat  the  nature  of  this  gentleman's  charge  re- 
quired his  being  absolved  in  private  ;  to  this  I 
answer,  so  he  had  beelh,  had  I  been  permitted 
to  visit  him  the  hut  morning :  but  this  liberty 
was  refused  me  more  than  once ;  and  I  hope 
I  shall  not  be  blamed  for  impoosibtlities  of  other 
men's  making.  In  short,  he  seemed  very 
desirous  of  absolution  at  my  hands,  as  lieing 
the  only  person  acquainted  with  bis  condition. 
Privately  it  was  not  in  my  power  to  give  it 
bim  ;  so  that  he  mus^t  either  receive  it  publicly 
from  me,  or  not  at  all.  But  sir  William  con- 
fessed himself  acquainted  with  the  intended 
Assassination.  Pray,  did  he  (Confess  it  to  me» 
and  have  1  revealed  any  part  of  his  coni'ession  ? 
Then  I  bad  been  guilty  of  High  Misdemeanor 
indeed :  1  had  broke  the  113th  canon,  and  been 
pronounced  irregular  by  the  church  ;  and  he 
that  falls  under  irregularity,  is  for  ever  after 
incapable  of  executing  the  office  of  a  priest. 
(Dr.  Heylin's  Introduction  to  Cyprian,  Angl. 
p.  6.)  I  confess  there  is  an  exception  in  the 
canon,  but  that  does  not  reach  the  case  in  hand, 
even  upon  the  largest  supposition.  Well ! 
But  sir  William  owned  this  charge  before  the 
Committee.  How-  could  I  know  that  f  I  nei- 
ther saw  sir  William  after  his  examination,  till 
Friday  noon,  nor  the  Votes  which  mentioned 
it  till  alter  that  time.  But  he  confessed  it  in 
his  Paper.  What  then  ?  Which  way  does  the 
Paper  concern  me?  It  is -well  known  sir  Wil- 
liam Perkins  was  a  man  of  sense,  and  bred  to 
law  and  letters,  and  needed  no  help  to  assist 
him  in  writing  a  few  lines.  Besides,  I  was 
not  permitted  to  come  near  him  fiv  more  than 
jtwo  days  before  he  suffered :  neither  was  he 
aUowed  so  much  as** pen  and  ink  till  the  last 
morning.  Then  it  was  that  he  penned  his 
Speech,  aa  1  am  told  by  those  who  were  pre- 
sent ;  and  having  read  it  before  the  Keeper, 
delivered  a  copy  of  it  to  a  friend,  which  waa 
not  shewed  to  me  till  aAer  the  «iecntion.  In* 
deed,  I  di^  believe  he  would  leave  some  paper 
behind  him,  both  because  it  is  customary  upon 
such  sad  occasions,  and  beoauae  on  Tuesday 
night,  when  he  expected  death  on  Wednesday, 
he  desired  pen,  ink  and  paper,  for  that  par- 
pose. 

And  now,  aAer  all,  I  desire  to  know  in  what 
sinffle  circumstance  1  havie  misbehaved  my- 
self, or  done  any  tbine  unbecoming  my  pro- 
fcssioB  ?  It  is  very  hard  a  man  must  he  parse* 
cuted  for  performing  the  ohligatioiis  of  nis  of- 
fice, and  toe  duties  of  common  firieodship  and 
humanity.  As  for  any  methods  of  murder^  I 
dislike  tnem  no  lem  than,  those  who  rail  loud- 
est; and  nothing  but  a  mercenary  malice  conld 
suggest  the  oootcary :  but  if  tbe  funetionb  of 
the  priesthood,  and  tbe  assistaaoes  of  religioii, 
and  the  reading  tbe  pnhlks  liturgy,  are  growa 
a  crime,  I  am  not  ooncemed  at  tbe  imputation. 
I  hope  the  complying  clergy  will  take  soma 
car^  to  check  the  disorders, .  and  inform  the 
ignorance  of  theur  people  a  little  better.  If 
tbeyaretmrsproved  for  tbeae  slanderaos  cx« 
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cewea,  their  ptitm  mittt  ob6  day  expect  to 
eeeooiil  f<nr  il* 

JU  f^  thoM  ia  pow«r»  it  is  pitf^^Ue  they 
nav  bate  been  goveraei  by  mia-reportd,  and 
MiddcB  reseiitiBeiit:  if  flO,  aecmMl  thoughts  and 
Ibe  reason  of  tho  case,  will  pat  a  slop  to  their 
severitisfl,  and  that  this  may  be  the  issae  of  the 
hnsiaesB  1  think  myself  obliged  to  wish»  as 
well  for  their  sakea  as  my  own. 

April  9tb,  1696.  Jer.  Colube. 


On  this  decasion  the  following  ]>eclaratioi 
0f  die  Archhisbopsi  &c.  appeared : 

A  Dbclabation  of  the  Sense  of  the  Archbishops 
and  Bhihops,  now  in  and  about  London, 
upon  the  ^Occasion  of  their  Attendance  in 
Inirlianient,  concerning  the  irregalar  and 
scandalous  Proceedings  of  certain  Clergy- 
men, At  the  Execution  of  sir  John  Freind 
and  sir  William  Perkins. 

.  We  the  Archbishops  and  Bishops  now  in  and 
about  London,  upon  occasion  of  our  attendance 
in  jMa'Uament,  having  seen  a  printed  paper, 
iDtitnled,  *  A  true  Copy  of  the  Papers  delirered 

*  by  sir  John  Freind  and  sir  William  Perkins 
« to  the  sherifis  of  London  and  Middlesex,  at 
« Tyburn,  the  place  of  Execution,  April  8, 

*  1696 :'  and  heinff  also  certainly  inlbrmed  of 
the  most  irregular  hehavioor  of  Mr.  Cook,  Mr. 
Collier*,  and  Mr.  Snatt,  in  pretending  to  ab- 
solre  the  said  criming  at  their  execution,  to 
this  grsat  scandal  of  the  church,  and  of  oar 
holy  rdigiotty  har^  therefore  thought  ourselves 
obhged  to  deckre  our  sense  of  the  same,  as 
here  followeth : 

1.  As  to  the  Paper  before  mentioned,  w^ 
caAnei  bUt  observe,  thai  m  that  part  to  which 
sir  John  Friend  ia-intitaled,  among  many  other 
things  there  ddivered  as  his  private  opunon, 
(for  which  we  must  leave  hmi  to  God)  thera 
are  minified  some  things  concernmg  the 
ehnrch  of  £ngland,  to  the  great  dishonour  and 
reproaeh  of  il.  That  venerable  n^e  is,  by 
the  author  of  that  paper,  appropriated  to  that 
part  of  our  cbuveh  which  hath  separated  itself 
from  the  body;  snd  mere  parficHlarly,  to  a 
laeiioB  of  diem  who  are  so  furiously  bent 
upon  the  restoring  of  the  Ute  king,  that 
lliey  seem  not  to  regard  by  what  means 
il  IS  to  be  effeeted.  We  have  a  smI  instanoe 
of  it  in  this  Tery  person,  who  (as  was  deposed 
at  his  trial)  was  pmy  to  the  horrid  design  of 
Aanssinacion,  and  yet  neither  dtseovered  it, 
■or  shewed  any  dii&ke  of  it,  bnl  as  he  was 
g&aid  il  aight  man  hmg  James  and  his  aflaiis ; 
and  was  read^  also,  together  With  others  of 
Iheaame  Cbnstian  principle  (as  ihe  author  of 
lis  paper  is  bold  tooallk)  to  act  m  oniinne- 


and 


*  Z^Thk  Mr.  Collier  was  a  yvy  learned 
I,  and  tlm  author  of  the  Great 


and  mgemous 

tfiitorieal  Dielionary,  in  ftiio;  of  the  Ecele- 
History,  in  iblio;  of  the  View  of  the 
and  many  other  pieces."— Former 


tion  with  an  army  of  French  Papists,  fur  the 
ruin  of  their  country,  and  the  extirpation  of 
that  religion  which  they  themselves  do  pro- 
fess. 

S.  As  for  sir  William  Perkins,  i»ho  also  pro- 
fessed to  die  in  the  commuaion  of  the  church 
of  Eng^d,  we  cannot  think  he  meant  any 
thing  else  by  it,  than  that  he  adhered  to  the 
same  violent  Action  ;  being  assured  (as  we  are 
by  very  good  information),  that  both  he  and 
sir  John  Friend  had  withdrawn  themselves 
from  our  public  assemblies  some  time  before 
their  death :  which  makes  us  the  less  wonder 
to^nd  in  both  their  papers  so  light,  and  even 
favourable,  a  mention  of  that  moat  inhuman 
design  of  asnssumtin^  his  sacred  majesty :  and 
especially  in  that  of  sir  William  PerfciD»,  who, 
though  he  was  publicly  convicted  of  his  having 
engaged  so  many  in  that  horrible  din,  jfet  after 
ail,  could  tbinktociearhimsidfofit  with  this 
wretehed  excuse:  *  It  is  true  I  was  privy  to 
<  the  design  upon  the  prince,  but  was  not  to 
*  act  in  it.'  Blessed  be  God,  there  nerer  was 
any  of  our  church,  that  in  any  change  of 
times  could  have  this  laid  to  his  Charge,  that 
he  was  so  much  as  privy  to  a  design  w  assas- 
sination. 

Lastly ;  For  those  dei^meo  that  took  upon 
them  to  absolve  these  criminals  at  the  (dace  of 
execution,  by  laying  all  three  together  their 
hands  upon  their  beads,  and  publicly  pro- 
nouncing a  form  of  absolution ;  as  their  man- 
ner of  doing  this  was  extremely  insolent,  and 
without  precedent,  either  in  our  church,  or  aoy 
other  that  we  know  of ;  so  the  thing  itself  was 
altogether  irrc^lar. 

The  rubric  in  our  office  of  the  Visitotioo  of 
tlieStck,  from  whence  they  took  the  words 
they  then  used,  and  upon  which,  if  upon  aoy 
.thing  in  our  Litargy,  they  must  ground  tbis 
their  proeeedmg,  gave  them  no  amhority  nor 
no  pretence  for  the  absolving  these  persons; 
nay,  as  they  managed  the  a&r,  they  acted  in 
this  absolution  far  otherwise  than  is  these  di' 
reeled. 

That  rubric  is  coneeming  sick  persons;  and 
it  is  there  required,  *'  firati  That  the  sick  person 
shall  be  moved  to  make  a  special  cemftasion  of 
his  sms,  if  he  leel  his  conscience  troubled  with 
any  weighty  matter:  and  then,  after  siich  can- 
fession,  me  priest  shall  absolve  him,  if  he  ham- 
bly  and  heartily  desire  it."  ,   But  hers  they 


by  law  for  exeerable  crimes,  without 
aa  once  movinjr  them  at  that  time  to  make  a 
specml  eonfessMn  of  their  sms,  at  laasi  for  those 
sins  for  which  they  were  oondeosned.  ktii  on 
the  other  side,  here  wove  persons  abadved  tbst 
did  not  humbly  desira  absslotien,  aa  feslii^ 
anj  such  weighty  matter  to  trouble  their  con- 
science ;  bol  on  the  contmy,  in  sir  John 
Friend's  Paper  it  is  dechwed^  thai  he  had  a 
great  deal  of  satisfoetion  ia  sniforing  for  thst 
cause,  which  he  firmly  bdiewd  to  be  the  caase 
of  God,  and  true  religion. 

ir  these  mmistm  knew  not  the  stato  of  these 
men'sseols^  htfoas  they  gair»tbe»  sbsohitiBB^ 
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as  it  19  imntlest  two  of  them,  BIr.  Soatt  tnd 
Mr.  Cook,  did  not  as  to  sir  Wilfiam  Perkios 
(they  haviDg  since  declared  that  they  had  not 
8f>oke  with  sir  Winiam  till  they  were  at  the 
pUceof  execQtion),  how  could  they,  without 
raaaifest  transgression  of  the  cfa arch's  order, 
^%  well  as  the  pro]jhape  abuse  of  the  power 
Christ  hath  left  with  his  ministers,  aDsohe 
tliem  from  all  their  sins? 

If  they  were  acqnainted  with  these  men's 
seotiments  declared  in  their  papers,  then  they 
oast  look  upon  them,  either  as  hardened  impe- 
ihentSyOr  as  martyrs. 

We  are  so  charitable  to  believe  that  they 
would  not  absolve  them  ander  the  former  no- 
tioD,  for  that  had  been,  in  effect,  sealing  them 
to  damnation  :  Bat  if  they  held  these  men  to 
be  martyrs,  then  their  absolving  them  in  that 
naimer  war  a  jastification  of  Uiose  grievous 
crimes  for  which  these  men  suffered,  and  an 
open  affiront  to  the  laws  both  of  church  and 
•late.  • 

U|ica  the  consideration  of  these  things,  and 
for  ttie  doin^  of  right  to  our  church,  which 
may  otherwise  suffer,  among  such  as  are 
strangers  to  our  constitution,  by  the  evil  prin- 
ciples and  practices  both  of  the  aforesaid  cri- 
minals, and  the  three  clergymen  that  assisted 
them,  who  all  prt'tendcd  to  be  members  of  the 
charch  of  England  ;  we  do  declare.  That  we 
disown  and  detest  all  such  principles  and  prac  • 
tices,  looking  upon  them  as  hig^hly  schismati- 
ca!  and  seditious,  dangerous  both  to  the  church 
and  stAtc.aod  contrary  to  the  true  doctrine  ayd 
spirit  of  the  christian  religion.  And  we  also 
take  this  occasion  to  warn  and  exhort  all  tlie 
people  committed  to  our  charge,  to  beware  of 
S'jcn  seducers,  and  to  avoid  them ;  lest  (as  the 
Apostle  St.  Peter  speaks}  *  they  be  led  away 
with  the  error  of  the  wicked,*  and  fall  from 
their  stediast  adherence  to  the  principles  of  the 
true  church  f  England,  as  it  was  established 
at  the  blesse  reformation  of  religion,  and  as  by 
God's  espe'  il  providence  it  continues  to  this 
day.    April  10th,  XO90. 


Tbo,  Caatiiar. 

Ja.  Bbor. 

H. 

N. 

P.  Wiochester. 

W.  Cov.  and  lieh. 

Tbo.  Roffen. 


8y.  Elieiw. 
Oil.  HardM. 
#0.  Nonneb* 
Ric.  Petefb. 
Bd.  Gtoooeiler. 
Rob.  Cbieheslef . 
E.  Asaph. 


A  FardMr  Difin cc  of  the  Abaolatioii  given  to 
9ir  WiHnm  PnrkinB,  oocasioned  by  a  Paper, 
hititaled,  "  A  l>eelant]on  of  the  Arcbbi* 
thept  and  Bishopa,"  te. 

About  a  fortnight  since  I  published  the  fore- 
going^ Defence  of  the  Absolution  given  to  sir 
William  Perkins.  It  is  true  the  vindication 
was  not  drawn  out  into  any  great  length,  nei- 
ther did  I  imagine  it  necessary.  That  which 
was  said,  was  in  m^  opinion  anfficiant  to  sa- 
tisfy any  candid  and  impartial  reader.  If  the 
vgumeot  waa  any  where  ovcr-contrftded)  it 


was  in  that  part  which  mentions  impoaitum  of 
hands.  Here  I  confess  the  proofs  were  hut  ge- 
nerally named,  and  the  force  and  improvem^t 
of  them  left  in  some  measure  to  collection. 
My  de^re  to  undeceive  the  people,  and  to  si- 
lence their  clamours  as  soon  as  might  be,  tlie 
disadvantage  of  my  retirement,  and  the  plain- 
ness of  the  case,  were  the  reksons  why  I  waa 
no  fuller  upon  that  head :  But  now  I  have  a. 
fresh  opportunity  to  treat  the  point  more  at 
lai^,  tne  late  Declaration,  &c.  of  the  bishopa 
having  given  me  a  just  occasion  to  resume  th^ 
argument.  I  must  own  the  perusal  of  thia 
Declaration  surprized  me  ver v  m uch.  I  could 
not  imagine  these  reverend  prelates  wonkl 
have  published  se  unsupported  a  censure;  nor 
engaged  their  character  so  far  in  this  affair.  I 
am  idmost  amazed  an  innocent  conduct  should 
be  thus  misconstrued,  and  the  charge  run  so 
high  without  proof,  or  provocation  to  defend  it. 

The  Declaration  begias  with  some  remarks 
uppn  the  Papers  of  sir  William  Perkins  and  air 
John  Friend  :  These  exceptions  I  shall  pa«i 
over,  as  being  unconcerned  in  their  defence.  In- 
deed, my  resolution  upon  the  whole  is,  to  en- 
gage no  farther  than  the  justification  of  my 
own  conduct :  as  being  unwilling  to  have  any 
unnecessary  disputes  with  tliese  reverend  pre- 
lates. 

The  pretended  Irregularity  objected  against 
Mr.  Snatt,  3Ir.  Cook,  and  myself,  relates 
wholly  to  the  Absolution  given  to  those  two 
gentlemen  at  the  j^lace  of  execution.  Hie 
performance  of  thui  ofHce,  the  bishops  are 
pleased  to  say,  '*  was  extremely  insolent  a&4 
without  precedent  in  the  manner,  and  altoge- 
ther irregular  in  the  thing." 

I  sh^  endeavour  to  justify  my  practioe 
against  ever^  point  of  the  accusation,  and  prova 
the  Absolution  defensible,  both  with  respea  t^ 
manner  and  form,  to  persons  and  ocGaBioii«- 
And,  1st  with  respect  to  the  manner.  And 
here  I  shall  make  good  three  thin^ 

Ist,  That  giving  Absolutwn  with  impbdiioii 
of  bainda  was  the  general  pracftiGe  of  tlie  an- 
cient church. 

Sdly,  That  the  performance  of  thia 
mony  was  allowed  to  priests,  and 
to  deacons,  as. well  as  biahone, 

Sdly,  That  imnosition  of  hands  is  eojoiiwl 
the  assisting  Presbjrters  by  our  own  church  i» 
the  office  ^ordination,  and  by  parity  of  reaaop 
is  fairly  applicable  to  tne  present  caas^ 

First.  That  giving  of  Absolntion  with  impo- 
sition of  hands,  was  the  general  practice  of  tha 
ancient  church. 

To  begin  with  Tertollian,  who  lived  in  the 
beginning  of  the  third  century.  This  fiuber 
understands  that  place  of  the  apostle,  **  Xaj 
hands  suddenly  on  no  mauv"  (1  iW  ▼.  S^.)  of 
Uie  offices  of  penance  and  absolution.  (L.  de 
Pudic.  cap.  18.)  And  (cap.  S2.)  he  alludes  ^ 
the  same  custom  in  these  wordst  '*  Camew. 
lanaitam  prostemens,"  as  Albaipinmns  ob6erve% 
(Alhasp.  Obser.  I.  S.  p.  97.  not.  in  Tertull.  p. 
181).  Indeed  the  deai^  of  his  book,  De  Pit* 
didtia,  plainly  detennmes  the  author  to  this 
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Hereiie  treats  professedly  of  tbose  who 
were  to  be  finally  excluded  from  church  com- 
manioD,  and  denied  the  discipline  of  penance. 
He  disputes. nothing  about  Confirniation^.  or 
Orders ;  so  that  it  is  evident  the  imposition  of 
hands,  mentioned  by  him,  must  relate  to  peni- 
tential absolution. 

St.  Cyprian's  council  of  Carthage  is  express 
to  the  same  purpose.  Here  Kemestanus, 
Crescens,  Secundinus,  and  Vicentius,  bishops  of 
Thubuni,  Cirta,  Carpi,  {ind  Tiberis,  all  of  them 
a^ree,  that  the  church's  peace,  and  the  expe- 
dients of  reconciliation,  were  to  pass  through 
this  form  of  imposition  of  bands. 
^  The  SOtb  canon  of  the  fourth  Council  of 
Carthage  enjoins,  That  during  the  whole  time 
of  abstinence,  (1  suppose  either  stated  or  occa- 
sional) the  pri^  (Saoerdotes)  should  lay  their 
hands  upon  the  penitents. 

The  lltb  Canon  of  the  third  coaneil  of 
Toledo,  in  the  directions  for  the  methods  of  pe- 
nance, is  positive  for  the  frequent  use  of  this 
ceremony ;  which  made  Albaspinseus  conclude, 
'That  wsohition- prayers  ana  imposition  of 
hands  were  repeated  and  cnstomary  in  such 
cases  (Albasp.  Observ.  1.  2.  p.  86.) 

To  conclude  this  point.  The  learned  Dr. 
Hammond,  in  his  Annotations  on  the  text 
above-mentioned,  (1  Tim.  v.  22.)  refers  the 
kying  OB  hands  to  absolution.  *'  The  Apostle" 
says  he/*  exhorts  Timothy  that  he  should  not 
make  too  much  haste  to  receive  those  who 
were  under  censures,  to  absolution.  For  that 
was  the  thing  which  would  most  probably 
make  him  partaker,  or  guilty  of  their  sins, 
which  the  censures  were  designed  to  reform  in 
them  ;  bntwoold  not  do  so,  if,  before  they  had 
approved  their  repentance  and  reformation, 
they  were  received  to  the  peace  of  the  church." 
This  learned  divine  cites  a  great  many  autho- 
rities in  defence  of  his  opinion,  which  the  reader 
may  consult  at  his  leisure. 

Secondly,  The  pronouncing  the  absolution 
with  imposition  of  hands,  is  no  encroachment 
upon  the  episcopal  aothority,  but  plainly  al- 
lowed to  ihe  order  of  Presbyters. 

This  point  1  shall  make  good  from  several 
plain  testimonies  of  Sl  Cyprian,  whose  au- 
thority must  be  granted  to  be  unexceptionable, 
hoth  with  respect  to  the  antiquity  and  character 
of  the  person.  Indeed  it  is  to  this  father  that 
>  we  are  principally  obliged  for  tiie  remains  we 
have  of  the  aiscipline  and  government  of  the 
primitire  church. 

Now  St.  Cyprian  is  categorical  in  tiie  case, 
and  affirms  roundly,  that  '*  in  lesser  crimes 
than  those  of  the  la|»ed,  the  penitent  could  not 
be  admitted  to  full  communion,  unless  the  bi- 
shops and  clergy  had  laid  their  hands  upon 
.him."  *  Nbi  prius  illi  ab  Episcopo  et  Clfero 
*  manus  foerit  imposita.'  (£p.  17,  p.  30. 
Ed.  Oxon.)  Now  where  the  bishops  and 
clergy  are  thus  contradistinguished,  the  order 
of  priests  must  be  comprehended  in  the  lat- 
ter, in  the  most  restrained  construction.  I 
might  produce  hh  15th  and  16tb  Ep.  (p.  34. 
37^  for  the  same  porppte ;  but  because  thece 


testimonies  run  much  in  the  words  of  the 
former,  I  shall  wave  the  reciul. 

This  father,  in  his  18th  Ep.  tells  bis  priests 
and  deacons,  That  **  they  need  not  expect  his 
coming  home,  to  reconcile  the  lapsed  ;  but  if 
any  of  the  laity  were  in  danger  of  death,  a 
pnest,  and  if  a  priest  oOuld  not  be  had,  and  the 
necessity  was  extreme,  a  deacon  was  a  suffi  - 
cient  authority  to  bear,  their  confession,  to  laj 
hands  upon  tbem,  and  consign  theni  to  the 
peace  of  the  church.."  The  same  advice,  upon 
the  same  occasion,  is  repeated,  Ep.  19.  p.  41. 
Fr6m  whence  it  is  evident,  that  imposition  of 
hapds  was  no  reserved  incommunicable  privi- 
lege of  the  bishops,  bdt  delegated  as  low  Im  the 
deacons  upon  emergent  necessity,  and  visible 
approaches  of  death.  These  outiiorities  of  St. 
Cyprian  are  all  double  charged,  and  prove  two 
points  at  once.  They  prove,  that  iniposltioa 
of  hands  was  a  general  appendix  to  absolution, 
and  that  it  was  within  the  commission  of  the 
priest  to  officiat#  in  the  ceremony.  To  pro- 
ceed: 

In  the  13th  canon  of  the  first  council  of  Nice» 
the  Viaticum  i^  ordered  to  be  given  to  those 
who  are  at  the  point  of  death.  And  by  the 
Viaticum,  Albaspineus  proves,  that  absolution 
with  imposition  of  hands  was  meant,  and  not 
the  Eucharist :  and  that  an  absolution  might 
be  given  by  tbose  who  were  no  more  than 

friests.  (Albasp.  Not.  in  quesdam  Can.  p.  1S1.) 
could  amass  a  great  many  more  testimonies, 
were  it  necessary ;  but  1  conceive,  what  has 
been  said  already,  may  be  sufficient  to  vindi- 
cifte  my  practice  from  the  charge  of  encroach- 
ment and  singularity. 

Thirdly,  Imposition  of  hands  is  enjoined  the 
assisting  Presbyters  by  our  own  church  in  the 
office  of  Ordination,  and  by  parity  of  reason  is 
fairly  applicable  to  the  present  case. 

It  our  church  had  thought  the  imposition  of 
bands  too  much  for  the  character  of  priests, 
she  would  not  have  prescribed  them  a  snare  in 
it  at  her  ordinations.  But  since  she  has  allowed 
Xhepa  this  liberty  in  the  most  solemn  exercises 
of  authority,  wny  ^bould  she  deny  it  in  inferior 
cases  P  To  assist  m  the  conveyance  of  .an  au- 
thority seems  a  greater  mark  of  power,  than 
the  exacuting  any  branch  of  the  authority  con- 
veyed. If  the  IVesbyters  are  permitted  to  lay 
their  hands  upon  the  clergy,  why  not,  i/ortiori, 
upon  the  Laity  ?  St.  Hierom  affirms  plainly 
(£p.  ad  Evagr.)  that  the  powers  of  a  priest 
comprehend  those  of  a  bishop,  excepting  m  the 
point  of  Ordination.  Our  church  has  never 
condemned  this  lather's  assertion ;  why-  then 
may  not  thb  first  absolve  with  imposition  of 
hands  no  less  than  the  other  P 

But  there  is  «o  appointment  of  this  ceremony 
in  the  Absolution  Kubrick.  True:  neither  is 
there  any  prohibition.  The  Kubrick  is  per- 
fectly silent  both  as  to  posture  and  gesture,  and 
yet  some  circnmstances  of  this  nature  must  of 
necessity  be  used. 

Now  since  our  church  allows  the  priest  im- 
position of  hands  in  another  case,  and. does  not 
forbid  it  in  this,  is  it  any  harm  if  our  liberty 
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and  deteminet  itielf  bv  ge'> 
BfemiHigeftiBdjprimiti?e practice?  Ourcborcfa 
Ims  always  pniKKed  a  reffard  for  the  patterns 
ofaBlioaitjr :  we  cannot  do  her  a  greater  ho* 
Bour,  taan  By  oonfbrming  to  the  solemnitiet  of 
the  pweat  ages^  than  by  making  the  discipline 
if  fttbera  and  oonncils  the  rule  of  onr  beba- 
vioor  :*  eapedaUy  when  we  are  not  bound  up 
by  iiatiofMil  law  and  particular  constitution. 
Ijias  Bsueh  for  the  manner. 
I  oone  iiow  to  justify  the  thing  and  the  oc^ 

It  is  olgected  b3r  these  reverend  prelates,  that 
the  three  **  amstiog  clergymen  pronounced  a 
fonn  of  absolution,"  &c.  With  submission,  1 
hope  a.  fbrnd  is  better  than  no  form ;  espectally 
when  H  was  a  form  rubrically  appointed  ;  a 
form  drawn  up  by  the  public  authority  of  the 
churchy  confirmed  by  Canon,  and  act  of  par- 
liameot ;  a  form  the  most  pertinent  and  proper 
to  the  occasion  of  any  in  the  Liturgy.  I  am 
sorry  to  see  the  solemn  offices  of  religion  men- 
tioned with  such  seeming  coldness,  and  abate* 
meats  of  expression.  Were  it  not  that  I  am 
nawilliog  to  gire  these  reverend  prelates  the 
trouble  of  a  ouestion,  1  would  gladly  under- 
stand, what  form  they  could  have  fixed  on 
more  suitable  to  so  sad  an  occasion?  1  am  sure 
thai  form  of  absolution  iss.the  most  solemn  and 
authonlative  of  any  in  the  Service-book.  Now 
if  ever  the  church  exerts  herself,  oup^bt  it  not 
to  be  io  cases  of  the  greatea  necessity  ?  Can 
her  most  comfortable  administrations,  and  the 
liigbeat  acts  of  her  authority,  be  better  em- 
ptoyed  than  for  the  relief  of  dyiog  personsi 
who  are  combating  the  king  of  terrors,  and 
Stand  just  upon  the  brink  of  eternity  ?  Upon 
the  whole,  1  am  surprized  they  should  sAy  the 
'<  Robrick  gave  us  no  pretence  of  authority  to 
absolve  those  persons."  Does  nol  the  Rubrick 
give  the  priest  a  power  to  pronounce  the  abso- 
mtioii,  ami  to  jiidge  of  the  condition  of  the 
penitent  ?  This  cannot  be  denied.  And  why 
then  had  we  no  pretence  of  authority  ?<*  Be- 
cause the  Rubrick  relates  to  the  siek.**  To 
this  I  answer  ;  had  the  church  left  us  a  stated 
office  fiir  peisons  condemned,  and  we  had 
refused  to.inake  use  of  it,  there  had  been  some 
ftcce  in  the  objection ;  but  as  the  matter  stands, 
I  humbly  conceive  there  is  none  at  all.  The 
church,  without  tjuestion'^  would  have  con- 
demned persons  taken  caieof,  as  well  as  others, 
and  thdr  spiritual  ueceasities  supplied.  Andif 
as,  is  it  not  more  respect  to  the  church  to  offi- 
ciate in  forms  of  her  own  setting  forth,  than  in 
private  and  unauthorizedcoropositions?  And  if 
the  function  was  to  be  performed  in  the  public 
devocioos,  I  desire  Io  know  what  part  or  them 
cottU  have  been  more  prbper  than  the  Office  of 


*  **  Bishop  Sanderson,  that  eminent  casuist, 
about  m  dav  before  bis  death,  desired  bis  chap- 
hioy  Mr.  PuUen,  to  give  him  absolutioa ;  and 
at  bis  pevfonning  that  office,  he  pulled  off  his 
cap,  thai  Iff.  Plulen  might  Jay  bis  hand  upon 
hii  bara  bead."  Walton's  Life  of  bishop  San* 
dersoof  p.  94.    Former  Edition. 
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Visitation  of  the  Sick?  If  we  consider  the 
design  of  the/ church,  and  especiallv  the 
Rubrick  before  the  absolution,  we  shall  find 
that  she  intended  this  office  to  prepare  people 
for  the  other  world,  and  considered  them. rather 
as  dying,  than  likely  to  recover.  This  appears 
eridentfy  fipom  the  questions  and  advices  or- 
dered to  be  asked  and  given ;  so  that  wherever 
death  is  in  view,  the  office  cannot  be  unseat 
sonable,  nor  misapplied.  And  can  any  per^ 
sons  be  more  certain  of  death  than  those  who 
are  publicly  condemned,  who  lie  under  fatal 
sentence,  and  irresistible  power;  who  have 
the  force  of  the  county  to  dispatch  them,  and 
are  just  ready  to  receive  the  stroke?  As  to  the 
previous  questions,  they  were  put  and  an- 
swered, the  absolution  was  desired,  and  the 
confession  received  in  prison  ;  and  in  short,  the 
church's  directions  were  observed  in  every  par^ 
ticttlar.  But  we  '*  did  not  move  them  to  make 
a  special  confession  of  their  sins  at  that  time.'' 
With  submission,  where  lies  the  necessity,  or 
even  the  expediency  of  such  a  practice  ?  Does 
our  chureb  oblige  dying  persons  to  public  cqn- 
iession  ?  Does  she  require  them  to  throw  o[»ea 
the  retirements  of  conscience,  and  the  secrets 
of  private  life,  to  the  view  of  the  world  ?  I  am 
at  a  loos  to  understand  why  we  should  be 
charged  with  omissions  on  such  accounts  as 
tbesci 

The  Dechuation,  &o.  proceeds  with  great 
vehemence,  and  charges  us  whh  *'  manifest 
transgression  of  the  cnureh's  order,  and  pro- 
pbane  abuse  of  the  authority  of  Christ." 
These  are  bard  words,  but  1  hope  altogether 
undeserved.  It  is  true,  they  instance  only  in 
Mr.  Snatt,  and  Mr.  Cook,  but  I  must  own  the 
objectk>n  lies  equally  against  myself;  for  I 
never  saw  sir  John  Freind  during  his  whole 
imprisonment.  But  in  assisting  at  his  abso^ 
lution,  so  fiir  as  laying  on  my  hand  amounts  to^ 
1  did  no  more  than  what  is  easily  riefensible.  I ' 
grant  1  had  no  immediate  and  particular  know- 
ledge of  his  condition,  neither  was  it  necea*> 
saty.  Our  church,  in  conlbrmity  to  aotiquitv, 
has  naade  the  priest  the  proper  judge  of  the 
qualifications  of  the  penitents,  and  supposes 
him  fit  to  be  trusted,  and  believed  in  that  affair. 
Now  Mr.  Snatt  and  Mr.  Cook  (upon  whose 
judgment  and  integrity  I  can  very  well  depend) 
had  given  me  a  general  account  of  sir  John's 
pious  disposition,  and  that  he  was  well  pre- 
pared for  all  the  assistance  the  church  could 
give  him.  The  having  so  good  information 
from  first  bands,  from  proper  and  authori^d 
judges,  is  sufficieut  to  %varrant  my  part  in  sir 
John's  absolution.  This,  besides  %vhat  has 
been  said,  I  shall  make  good  firom  two  parallel 
instances, 

Pirst,  It  is  well  known  that  bishops  of  the 
ancient  church  used  to  give  a  sort  of  certifi- 
cates to  those  that  travelled  ;  by  virtue  of 
which,  they  were  not  only  entertained  and  ac*^ 
commodated,  but  admitted  to  full  coa^nniou 
all  over  Christendom.  (Albasp.  Not.  in  Con. 
p.  115.)  From  whence  we  ma3r  observe,  that 
personal  acquaintance,  and  particular  exanu- 

3£ 
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mrtioD,  are  not  vecessary  to  i^ive  »  rigkt  to  the 
privileges  at'  ChriHtaiiity .  Where  the  credeo- 
tiaJs  are  good,  the  cbarcfa  is  to  eDquire  no  &r-  < 
ther ;  she  h  to  presnme  upon  tiie  pralsty  of 
the  penoD  reooomended,  and  to  treat  bun  ac^ 
cerdingly. 

Secoodhr,  Oar  own  chnrcb,  In  some  of  tbe 
-bigbert  administrations*  acts  apon  ptncipleB 
«f  trust  and  confidence.  She  conveys  her  pri- 
vileges, and  exercises  ber  anthority,  without 
always  insisting  on  personal  inquiry  and  innoe- 
diate  proof.  At  the  giving  of  bulj  orders, 
neither  the  bishops,  nor  the  asssting  pres- 
•byters,  are  always  personally  acquainted  with 
those  they  ordain.  Tbe  prudence  of  our 
church  does  not  tie  us  up  to  such  unreasonable 
rigours.  Both  praelice,  and  the  oidiaation 
form,  suppose  toe  oontrsiry.  And  why  then 
may  not  tbe  priest  assist  in  absdution  as  well 
as  orders,  without  any  previous  experiment  cC 
tbe  state  of  the  person  ?  Why  may  liot  he  in 
the  first,  as  well  as  the  latter  branch  of  his 
amthorlty,  act  upon  the  warrant  of  unexcep- 
ti^aUe  testimony  ?  By  all  parity  of  reason 
and  force  of  consequence,  tbe  practice  is  no  less 
defeasible  in  one  case,  than  in  tbe  other. 

If  it  is  objected,  that  the  joiniog  of  aH  the 
ibree  clergymen  in  tbe  imposition  of  hands 
is  unpmoedented,  and  exceptionable  ;  lo  this  I 
answer,  that  if  the  action  was  lawful,  singly 
peribrmed,  I  canncft  imagine  how  a  concur- 
.rence  of  more  authorised  persons  should  make 
it  otherwise  P  Is  there  any  harm  in  union  and 
solemnity  P  Or  can  reNgion  be  treated  with  too 
many  cn-curostances  of  advantage?  What 
Canon  is  there  that  stints  tbe  assistance  to  one, 
and  forbids  a  pkirality  of  persons  ?  Thnothy 
bad  the  ^'  bands  of  the  Presbytery  laid  upon 
liim,**  (1  Tim.  iv.  14.)  which  without  doubt, 
exceeded  the  nmnber  now  objected.  Our 
4dlttrch,  at  ber  ordination,  albwa  tht»  cere- 
taionyto  all  the  Presbyters  present.  And  in 
the  very  case  of  absolntion,  tbe  Peniteut  was 
to  reoeire  imposition  of  hands  from  the  bioiiop 
and  clergy  ;  as  appears  from  tbe  testimooy  of 
fit,  Cyprian  above-mentioned.    Farther, 

These  Reverend  Prelates  argue,  that  '*  we 
must  either  look  on  the  persons  absolved  as 
Impenitents,  or  Maitvrs;"  and  tb^  make 
their  advantage  of  each  branch  of  the  soppo* 
oition.  But,  with  submission,  I  see  no  neces- 
sity of  grantinnr  the  disjunction.  For  there 
may  be  a  third  way  of  considering  the  matter. 
To  speak  to  my  own  case :  I  absolved  sir  Wil- 
liam Perkins  as  a  Penitent;  and  I  suppose 
everjr  body  must  be  absolved  under  that  consi- 
deration :  for  absolution  supposes  both  sin  and 
.  repentance,  in  the  notion  of  it.  But  as  for  tbe 
matter  of  sir  William's  repentance,  that  is 
never  likely  to  be  known  from  me.  Neither 
am  I  in  the  least  affected  with  tbe  bishops'  in- 
ference. For  supposing  I  received  a  defective 
confession,  am  i  accountable  for  that  f  How« 
ever,  1  neither  do  nor  am  obliged  to  declare 
my  opinion  in  this  matter;  But  thus  far  I  am 
positive,  that  there  was  nothing  confessed  to 
me,  which  the  caaoa  obliges  me  to  teveal:  and 


what  the  canoa  does  not  e^pan  aw  to  4 
it  enjohis  me  not  to  disoover.  (Can.  il9. 
Vtd.  first  defence.)  And  so  there  is  an  end  of 
this  dispute. 

I  hope  by  this  time  it  may  appear,  that  I  fm 
aeitber  unnmished  with  raaaon,  or  pieendenl, 
to  justify  what  I  have  done.  Hotsaver,  I 
shall  gjve  one  late  instance  lor  tbe  wb<4a  oaoe^ 
and  so  conclude. 

At  the  execution  of  Mr.  Asbton,  Jan*  1690, 
absolution  was  given  him  in  tha  aana  fonn, 
with  imposition  of  hands,  at  the  aame  place, 
and  upon  the  same  acomion ;  and  a  jwU^ring^ 
Paper  left  by  tbe  penon  that  snfoed.  NofS 
at  that  time  there,  were  no  exoeptions  madn 
either  to  manner  orthin^*  The  perfanBaaoa 
was  so  far  from  disploasmg,  that  the  aberiff 
gave  bis  thanks  for  the  solemnity  oftliff  office. 
There  were  no  complaints  eitber  at  LambcAb, 
or  Whitehall,  no  oublic  invectives,  no  netting 
of  body  and  goods;  in  short,  no  sign  of  the 
least  djasatisfij^on.  And  who  coald  imagine* 
that  tbe  bare  repeating  of  an  action  sbouM 
raise  such  a  storm  upon  ns  now,  which  waa 
so  perfectly  inoffiensive  before  f  To  pnnisb  in 
this  manner,  without  warnmg  or  preeedent, 
without  canon  or  biw,  is  (with  iubtniwion) 
somewhat  uomldHgible. 

And  now  having  defimded  myaelf,  I  shall 
reply  nodiinff  to  all  tbe  unkind  reflections^ 
and  tragical  uin^nage  of  the  Declaration.  It 
is  probably  withm  my  power  to  tnm  some  of 
thoe  reverend  prelates  artillery  ifpon  Uieoi. 
But  my  regard  to  their  character,  and  mcli« 
nation  not  to  displease,  makes  me  wave  ^a 
advantage.  However,  their  extiaordinary  nsage 
has  done  me  the  honour  of  an  opportnnity  tn 
fbrgivethem,  which  I  thank  Gail  henrtilydo. 
April  21, 1696.  J.  C. 

P.  5.  I  have  just  now  received  a  sheety 
called  **  Au  Answer  to  my  Defence,"  &c.  A» 
for  that  little  which  is  material  in  this  Paper, 
it  is  already  satisfied,  and  I  do  not  love  oeealeas 
repetitions.  And  therefore  to  begin  and  end  in 
a  word  with  this  answerer ;  If  be  baf  an^ 
thing  remarkable,  it  is,  in  my  opinion,  his  ill 
language  ;  and  that  I  can  both  pity  and  de- 
spise.   April  35. 

There  were  several  pamphlets  pablished  on 
this  occasion,  against  and  in  defence  of  this 
proceeding,  but  these  are  sufficient  to  shew  the 
iwture  of  the  controversy. 

In  .luly  fulIoHing,  Mr.  Cook  and  Mr.  Snatt 
were  brought  to  the  court  of  King's-bencb, 
and  the  Pioceedings , against  tbem  are  thus 
briefly  related  iuComberbach's  Reports,  p.  SdS. 

Sitting  inftliddlesex,  coram  Holt,  chief  justioe, 
July  3«  1696. 

Rex  vers.  Shadrach  Cook  et  Wax.  BNarr, 
Ckrus». 

Indictment  for  absolving  Trakors. 

Upon  an  Indictment  settiiig  forth,  Thatvr 
John  Freind  tsA  mx  Wfliiiai  PeriuMi  bcjpf 
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attMBtBd,  and  afcovt  to  be  exccoM  utTybiM,; 
ibr  higb  treasoD,  SacAhB  defendants  conspiring 
Mad  intending'  (ns  mocli  as  in  Ibem  lay)  to  jua-^ 
tiff,  or  at  least  to  estenuale  and  lesiaen  tbek 
enmes,  and  to  indttce  bia  naofeaty 'a  aubjecta  to 
befiere  Ifaat  tbey  died  rather  as  mavtyrs  tbaa 
u  tiaitoa,  and  to  incite  the  idog'a  aubjects  to 
cooMnit  the  like  tfeaseos,  they  did  take  npoo 
theai  to  abaolTe,  a«d  did  pronoimoe  a  foim  of 
absalotaim.of  tbcBi  the  said  air  WiHiau  ^iuna 
andarJohv  Fteiiid,  wilhoMt  any  repiiwin  i , 
ff  uiy  aigpa  of  nepentancc  by  them  gvpen. 

It  was  pBoved,  that  the  detendanta  asked  the 
csiiBHiala  the  aeverd  oueetkina  directed  by  the 
Robrick  m  the  office  of  Vintatkmot*  the  Sick, 
mi  Mr.  Cook  poMoiinoed  the  words  of  absolii- 
tisBofoneoftetraitan;  Mr.  Soatt,  and  one 
Ur.  Collier,  (who  is  not  now  indteted)  laying 
thor  hands  ttpoa  bia  head,  and  after  the  words 
pcaoonaeed,  aayinf ,  Amen ;  aad  Air.  Collier 
iffonoottoed  the  worda  aa  to  the  other  traitor, 
they  ail  three  lay  ing  on  Uieir  bands,  &c.  It  was 
piwred,  that  the  detendants  were  eaneatly  re- 
nested  hy  nr  William  Perkins  and  sir  John 
F reind,  to  assist  them  Bl  the  pfaiae  of  execution ; 
iml  tbcftfiirs  the  jury  were  dkected  to  aoqnit 
them  of  cooepiniey  (though  the  attomey-ge- 
noil  said  the  indtctnacDt  was  not  for  conspi- 
racy, aad  *  eoB^raiiles*  was  put  adjectively 
wjf  to  kitradace  the  other  matter,  and  there- 
ftrewas  not  m^erial)  :  and  Holt  directed  the 
JHiy,  that  this  proceeding  of  the  defendants 
VM  ceftatnly  seandalons  and  irregular ;  for  if 
tbc  eriflHnals  had  before  made  a  private  con- 
ftmo,  the  abeelotion  should  Inre  been  private 
likewise ;  but  H  they  would  give  a  public  ab- 
MlotiMi,  tbey  ooght  to  have  required  aa  public 
cmCswoo,  4uiil  p^eulariy  with  respect  to 
those  crii^  for  which  they  were  attainted, 
beiDg  m  natorimas,  &c.  Howerer,  if  the  jury 
vere  of  opinion  tbey  did  it  only  ignotautly, 
ttd  by  mistake,  (in  which  case  it  is  properly 
namisable  hi  Ihe  apiritoal  court)  then  to  acquit 
them ;  hut  if  they  did  it  with  a  deaign  to 
^Snoi  thegevemment  and  to  rilify  the  juatiee 
oftba  natkm,  then  to  find  them  guiHy  :  but  at 
the  instance  of  the  defendants  counsel,  it  was 
directed  to  be  feuad  specially,,  that  Snatt  hud 
his  baud  en  the:  head,  and'  wee  auBistant,  while 
tbe  other  pronounced  the  words  of  absolintion, 

^  afkerwarde  Soati  said,  Amen  (it  being  laid 

JQod  pnmonctavenmt).    And  accordingly  the 
jvy  acfoitled  them  of  the  consfdcacy,  and 

fMiod€ookg«iJty  of  the  rest,  and  as  to  Snatt, 

tU  supra,* 

*  5  Modeniy  p.  363,  reports  the  Case  thus : 

Term  Hkh.  9  W.  3,  B.  R.  1697.    Rex  vers. 
Cook,  Snatt  and  Collier. 

**  They  were  fooad  Guilty  i^kw  an  Indict- 
■cot  tar  the  foUowiog  crime,  n.  Sir  John 
erdnd  and  sir  William  Porkina  were  oonvicted 
for  high  Imaaon,  in  conspiring  the  death  of  the 
nag;  mil  the  defendants,  bemff  present  with 


Attmmey-General,' 
Solicitar-Qeneral, 
:  Mr,  Cony  era, 
j  Mr.  Cowper, 
Mr.  Mountagu. 


Fr0  DefkndetUibuii, 
Sir  Wilbam  Williams^ 
Sir  Fra.  Winnington,   ' 
Mr.  Bro()erick, 
Mr.  Phipps, 
Mr.  Mompesson. 


When  thia  Special  Verdict  was  argued,  or 
bow  this  oiatter  ended,  does  not  appear:  but 
St  the  sale  of  the  earl  fsi  daiendon'a  Manu- 
scripte,  ie  Corent^Gaeden,  April  1763,  the  tel< 
lowmg  Aigumeat  was  purchased  in  Manu« 
script. 

77ie  KjNG  against  Cook  and  Snatt. 

It  is  an  indictment  for  a  misdemeanor  on 
which  a  Special  Verdict  is  found.  I  am,  bgp 
your  Inrdftbip'a  appmntment,  oomiael  for  the 
defendants. 

The  indictnoeffi  sets  fbrth.  That  wheaeaa 
air  John  Freiad  and  sir  William  Pericins  were 
sevemUy  convicted  and  attainted  of  hij^  trea« 
sou,  in  conamriag  the  death  of  the  king,  and 
adhering  to  his  enemiea,  and  according  to  due 
course  m  law,  and  judgment  thereon  aererally 
given,  were  dmwn  to  Tyburn,  to  be  there  pot 
tadehlh;  Jeremy  Collier,  and  theae  two  do* 
foidants,  well  knowing  the  preniaeB,  hut  i»  . 
tending  to  withdraw  Ihe  king's  sulijeclB  from 
Ibeir  allegiance,  and  to  incite  them  to  commit 
the  like  treaaooa,  at  the  {;idlowa^  being  in  the 
caj<t  with  sir  John  Fraud  and  sir  WilUam 
Perkins,  and  immediatriy  before  their  exeev- 
tion,.'cotis^ring^,  designing,  and  intending  that 
execrable,  horrible,  and  detestable  high  treason, 
for  whifdi  sur  John  Freind  and  sir  William 
Perkins  were  attainted,  and  tbeu  instantly  ti^ 
die,  aeoording  to  the  course  of  law,  to  justify, 
or  at  least  to  extenuate,  dimioiBb,  or  net  at 
nought;  and  to  insinuate  into  the  king'a  suh* 
jects,  and  persuade  them,  that  sir  John  Freiad 
and  air  William  Perkins  were  about  to  die  in* 
nocentand  uodeseraedly,  and  rather  aa  mar- 
tyra  than  traitora ;  and  to  incite  tbe  king's  sob-* 
jects  to  commit  the  like  treasons,  and  unlaw- 
faily  and  contomadoualy,  as  prieats  of  the 
diurch  of  England,  in  Ihe  presence  and  sight 
of  a  great  conoounw  of  people,  and  in  the  bear- 
ing of  «  great  many  of  them,  laying  their 
ftands  on  the  heads  of  sir  John  Freud  and  sir 
WiUiam  Perkins  in  tbe  said  cart,  then  and 


^  alAe  place  of  oncniion,  did,'attof  them, 
^y  their  httda^mair  JkihtrPMhui)  ^ImAewed 


no  repentance  for  the  crime  for  which  he  was 
about  to  die ;  and  Cook  pronounced  the  Abso- 
lution, and  Snatt  and  Collier  said.  Amen. 

<«  That  they  all  three  likewise  laid^  their 
bands  on  air  William  Perkins,  who  w«a  like- 
wise impenitent  of  this  crime ;  and  Collier 
pronounced  the  Absolution,  and  Cook  and 
l^ttsaid.  Amen;  and  that  they  all  assisted 
and  assented  to  the  aaid  Absolution. 

*<  The  jury  mada  a  special  conclusion  in 
their  reidict.  Whether  tbe  la^ng  on  the  bands 
of  three,  and  but  one  at  a  time  pmnooneing 
the  AfaaolutioB,  niakea  them  all  guilty  of  tha 
wboto  malAerf''    Adjoninf. 


there  took  upon  them  wives  to  absolre  them, 
•ad  did  pronoance  them  to  be  absolfed  firom 
aU  their  sins,  without  any  repentanoe,  by  the 
said  Mr  John  Freind  and  sir  Wilham  Penins, 
or  either  of  them,  for  the  high  treason  afore- 
said first  declared. 

To  this  indictment  these  two  defendants 
pleaded  not  g'oilty  :  And  the  issue  beings  tried 


before  your  lordship,  the  jury  find  this  special 
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abeolution.  Therefore,  to  rednce  it  all  to  a 
case  on  thfs  indictment,  I  take  it,  ihtai  gen* 
tiemen  (especially  Mr.  Cook,  tor  Mr.  Siiatt*s 
case  doth  somewhat  differ)  did  publicly  ab- 
solre iir  John  Freind  aod  sir  Wilhana  Perkins, 
as  they  were  about  to  be  execnted  fur  high 
treason,  without  their  particular  repentance 
publicly  declared  for  the  crime  for  which  tbey 
suffered.  And  1  shall  humbly^  submit  it  to 
your  lordship,  whether  this  be  anv  offence  hi 
these  gentlemen,  or  in  either  of  tnem.  Tbey 
were  persons,  that  by  order,  at  least  by  leare 
of  the  court  when  sir  John  Freind  and  sir 
William  Perkins  were  attainted,  were  permitted 
and  appointed  to  officiate  with  the  ccmdemned 
criminals  to  prepare  them  for  another  world, 
when  they  were  about  to  leave  this  by  the 
judgment  of  our  law.  Accordingly  they  offi- 
ciated, and  were  several  times  with  the  con- 
demned criminals  in  the  prison:  where  we 
may  very  well  presume,  that  they  broogbt 
their  penitents  to  a  particular  conlMion  aod 
repentance,  though  we  could  not  prove  it  at 
the  trial ;  because  the  penitent  was  dead,  and 


yerdict :  That  Cook,  Snatt^  and  Collier  hud  theur 
hands  on  sir  John  Freind,  and  Cook  pro- 
nounced the  absolution,  and  Collier  and  8natt 
said.  Amen :  That  Collier  and  these  two  de- 
fendants laid  their  hands  on  sir  William  Per- 
kins, tttd  Collier  pronounced^  tlie  absolution, 
•and  Cook  and  Snatt  said  Amen:>  And  that 
Cook  and  Snatt  assisted,  and  assented  to  the 
■aid  absolution. 

.  As  to  ths  conspiracy,  they  find  the  defendants 
not  guilty ;  and  as  to  all  the  rest  of  the  in- 
dictment, they  find  the  defendants  guilty  :  But 
whether,  on  the  whole  matter,  the  defendants, 
or  either  ef  them,  he  guilty  of  the  matters  and 
things  charged  on  them  in  the  indictment  (be- 
sides the  conspiracy)  or  no,  the  jury  pray  the 
advice  of  the  courL  And  thereupon  it  now 
comes  before  your  tordsbip.    And 

*  I  hope  with  submission  to  your  lordship, 
as  this  mdictment  is,  these  defendanto  shall  be 
dischaiged.  And  to  that  end  I  shall  crare 
leave  humbly  to  lay  before  your  kmlship 
some  considerations  on  these  three  points : 

First,  Whether  what  is  laid  in  this  indict- 
ment will  amount  to  an  offence  ? 

Secondly,  If  it  be  an  offence,  I  shall  hum- 
.bly  submit  it  to  your  kmlship,  Whether  the 
•examination  of  it  doth  not  belong  to  another, 
jurisdiction  P  And,  ^ 

Thirdljf,  Jf  it  should  be  an  offence,  and  pu- 
nishable in  this  court,  yet  there  can  be  uo 
judgment  given  against  them  on  this  indict- 
ment. 

But  before  I  come  to  these  points,  1  must 
crave  leave  to  explain  what  I  take  to  be  the 
Meaning  of  one  expression  in  tlie  indictment, 
and  that  is, '  Aiisque  aliqua  poenitentia  per  eos 

*  pro  alta  proditwne  pnraicta  prios  declarata.' 
BypanUentiaj  though  it  usually  amongst  the 
Canonists  signifies  penance,  and  sometimes 
repentance,  absolution  and  penance,  yet  in  this 

-  place  I  take  it  for  repentance  only.  And  by 
the  woros  <  pro  alta  proditione  pnedicte  prius 

*  declarata,'  is  meant  publicly  declared  for 
that  psrticular  offence.  For  on  the  evidence 
it  appeared,  there  was  a  general  re|)entancc 
of  all  their  sins  ;  and  there  might  have  been  a 
private,  particular  repentance  of  this  very  trea. 
son  to  the  priesto,  whilst  they  were  in  the 
prison,  according  to  tlie  rule  of  the  Ca- 
nooista,  *  Posse  in  ona  die  confessionem  au- 
'  diri,  et  in  altera  iujuogi  poenitentiam  :*  As  I 
find  it  cited  by  the  greatest  casuist  and  best  au- 
thor  I  have  met  with  on  this  occasion,  <  Vale- 
'rius  ReginaUosde  requisitis  in  confessione,' 
1.  8.  n.  11.  fol.  230.  But  when  this  was  ob- 
jected at  the  trial,  the  king's  counsel  answered, 
The  repentance  ought  to  be  as  puhUc  as  the 


penitent  \ 
the  absolver  the  person  indicted. 

And  besides,  the  absolver  was  not  obliged  to 
discover  the  confession  ;  nay,  it  is  ezpresriy 
forbidden  by  the  llSth  canon  of  our  cborcb, 
made  by  the  convocation  in  the  year  1608, 
which  was  called  by  the  king's  writ,  and  coo- 
firmed  under  the  great  seal,  aoeording  to  the 
form  of  the  statute  35  H.  8,  c.  10,  as  my  lord 
Vaughan  tells  us  in  his  reoorto,  fol.  399.  And 
the  king  or  convocation,  out  certainly  both  of 
them  with  their  joint  power,  may  make  orders 
and  ordinances,  which  shall  bi^d  all  the  king's 
subjecta,  but  more  esnedally  the  clergy,  u 
may  plainly  be  inferrea  firom  the  »tatnte  S5  H. 
8.  c.  19.  And  so  are  our  liooks,  91  £r.  4, 45, 
Bro.  Abr.  ordinary,  pi.  1.  Moor  755,  783.  i 
Cro.  37.  Nov  100.  and  S  Ventr^  44.  And  so 
hath  been  the  practice,  in  the  first  yolume  of 
the  History  of  the  Reformatxn,  M.  995.  sod 
the  second  volume,  fol.  60,  69,  and  70.  lu  a 
case  of  this  nature,  I  must  beg  leave  of  yoor 
lordship  to  make  use  of  the  writings  of  divines 
and  other  authors,  and  not  strictly  confine  my- 
self to  our  books  of  common  law :  for  our  law 
books  are  silent  in  this  case ;  and  indeed  I  do 
not  find  any  other  authors  speaking  dttecUv  to 
the  point.  Therefore,  I  must  be  forced  to  leek 
into  the  nature  of  absolution,  the  power  of  the 
clergy,  the  practice  of  divines,  and  other  col- 
hiteral  matters,  for  some  light  herein  ;  which 
makes  me  dread  growing  tedious,  and  becuoH 
ing  very  tiresome  to  your  lordship's  patience. 

And,*  my  lord,  as  to  this  particular  cai9» 
these  canons  are  in  some  manner  confirmed  by 
act  of  parliament :  for  the  statute  13  Car.  3.  c. 
12.  sect.  theJa^,  which  seems  to  set  aside  the 
canons  of  1640,  doth  establish  the  church  ss  it 
was  in  the  yeaf  1639 ;  and  then  these  canons 
were  in  fi>rce  and  praotised.  For  the  king  who 
then  reigned,  at  bis  coronatieo,  (the  first  that 
was  after  making  of  these  canons)  did  not  only 
swear  to  maintam  to  the  church  tbelaws  of  St. 
Edwavd,  builikewiaatopNssrfe  totiM  Mibopiy 
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•nd  chnrdiet  oommitted  to  their  char^,  all 
canonical  privileges.  1  Rush  worth's  CollectioD, 
M.  301.     AimI  the  Dower  of  secrecy  seems  to 
roe  a  privilege ;  amrtbese  canons  are  now  re- 
eeired  and  ooserred  as  laws  amongst  the  clergy. 
And,  mj  lorlt,  neither  the  indictment  nor  evi- 
dence did  deny  that  there  was  a  private  repen- 
tance.   Now,  that  a  private  confession  and  re- 
pentance had  been  sufficient,  appears  from  the 
role  of  the  canonists,  *  Non  tenetur  pcenitens 
tertio  aodicnte  confiteri,    quia  coniessio  cnm 
■aoerdote  fiat  in  persona  Dei  omnia  exploratis- 
sime  eognoscentis,  ezcludlt  omnem  testem,' 
Val.  Reg.  Kb.  6.  n.  78.  fol.  189.  *  DeSacra- 
roentali  Uoniessione.'    Nav,  the  confession  to 
God  Alniig[hty  only  is  held  sufficient :  *  £k- 
andi,  Docuine,  preoes  nostras,  et  confitentiam 
tibL  Parce,  peccatis,  nt  qnos  conscientise  reatas 
accoaaf ,  indulgentia  tutt  mtserationis  absolvat,' 
&c.  as  is  set  down  in  the  *  Ordo  Romanus  de 
Officiis  Divinis,'  in  the  tenth  tome  of  the  Bi- 
Ukidieea  Patrum,  fol.  30.  and  is  verbatim  ren- 
dered  into  English  in  onr  litorgy,  in  the  com- 
minatioo,  and  in  the  form  of  prayer  apfiointed 
to  be  used  on  the  30th  of  January,  and  in  that 
appointed  for  our  last  general  last.    And  I  shall 
presume  to  offer  to  your  lordship's  consideration 
Hume  reasons,  why  such  a  private  confession 
10  God  Almightj,  or  to  his  minister  here  on 
earth,   b  sufficient  for  absolution.      One  is 
drawn  from  the  nature  of  the  thing  itself.    No 
man  is  obliged  by  law  to  do  any  act  to  any 
other  person,  fhun  whom  he  can  receive  no  be- 
nefit b^  00  doing.    And  the  people  cannot  ab- 
solve. It  is  only  the  priest  can  do  it ;  and  there- 
fore to  him  alone  must  be  made  the  confession 
and  repentance.    And  so  is  Linwood,  the  last 
iropresnon,  fol.  337.  on  the  words,  *  Debito 
ciret  frpctn,'  says  he,  '  Fructns  igitur  sive 
utibtas  pcBnitentiie  est  absolutio  ^  peccatis, 
qoam  quis  non  conseqnitur  ab  eo  qui  non  est 
sous  judex,  nee  habet  potestatem  eom  ligandi 
v<*l  solveodi. '    And  the  same  author,  speaking 
Bing*  confession,  fol.  3?7. '  Verbo  Confes- 
s,'  hath  these  words,  *  Confessio  tripliciter 
fit,  aut  in  fbro  animae  interius  coram  ]>eo,  aut  in 
fbropoeniteotite  exterius  coram  Deivicario,  aut 
ia  loro  contentioso  coram  judice.*    And  then 
be  adds,  *  Confessio  est  legttima  coram  sacer- 
dote   peccatorum  declaratio.'    And  there  is 
not,  as  1  can  finid,  *  the  least  hint  of  making 
any  ooofessioD  or  repentance  to  the  people, 
but  only  to  the  priest,  and  that  may  be  in 
private.    But  in  this  case  there  was  likewise 
a   pobKc    repentance   declared ;    which    the 
priests  m^ht  well  take  for  a  repentance  of 
thai  oHeoee  a«  welt  as  for  any  other.  That  re- 
peatanee  indeed  was  general :  for  traitors  being 
oy  no  decree  foreclosed  absolution,  and  no  par- 
ticalar  form  being  prescribed,  these  gentlemen 
fslkHve^  the  Rqmic  in  the  form  there  set  down 
for  tl«e  Visitation  of  the  Sick,  which  may  very 
well  be  taken  to  have  been  designed  for  all  that 
are  in  danger  of  death ;  and  so  our  greatest  di- 
v'nea  have  taken  it.    The  learned  Dr.  Duport, 
in  fab  Greek  versi<m  of  onr  litui^,  renders 
this  oOet  by  a  iPOid  thaliigii&fiea  as  well  to  be 


in  peril  or  imminent  danger,  or  the  like,  as  to 
be  visited  with  sickness ;  which  likewise  an- 
swers the  canonists  description  or  denomination 
of  this  sort  of  absolution ;  to  distinguish  it  from 
tlie  common  and  sacramental  absolution,  they 
call  it  *  absolutio  in  articulo  mortis,'  without 
distinguishing  between  a  natural  and  vwleni 
death,  or  between  the  innocent  and  malefactors. 
And  if  our  law  had  designed  to  have  excluded 
malefactors  from  the  benefit  of  this  office,  it 
would  have  used  the  same  caution  as  it  doth 
against  others  in  the  office  for  burial  of  the 
dead,  where  it  says,  it  shall  not  be  used  to  those 
that  die  unbaptized,  excommunicated,  or  are 
feh  de  u.  And  I  do  not  find  malefhctors  that 
"^suffer  by  the  hand  of  justice  exchided  that 
office,  and  I  think  it  is  often  perfonned  for 
them  ;  why  then  must  this  of  Visitation  of  the 
Sick  be  denied  them  ?  There  is  no  other  office 
or  form  appointed  for  these  sort  of  persona. 
And  then,  where  there  is  no  law  there  is  no 
transgression ;  thev  are  left  to  their  own  me- 
thod and  form,  and  therefore  may  use  that  set 
down  in  the  common-prayer  as  well  as  any 
other.  And  here  the  priests  asked  sir  John 
Freind  and  sir  WiNtam  Perknis,  if  they  re- 
pented truly  of  all  their  sins,  and  were  in  cha- 
rity with  all  the  worid?  The  penitents  answer- 
ing in  the  affirmative,  the  abaolvers  advising 
forgiveness,  did,  at  the  request  of  the  penitents, 
in  the  form  set  down  in  the  litur^,  prommnce 
the  absolution,' neither  of  the  criminals  signi- 
fying that  he  felt  his  oonseienee  troubled  with  * 
any  weightjr  matter.  And,  with  submission  to 
your  lordship,  such  signification  ought  to  be 
previous  to  the  motion  for  a  special  confession, 
tor  the  words  are,  *•  If  he  feel  his  conscience 
« troubled  ;*  which  I  think  is  fully  explained 
by  the  second  homily  of  repentance,  which 
condemns  auricular  confession,  and  then  adds, 

<  I  do  not  say  but  that,  if  any  do  find  them- 
'  selves  troubled  in  conscience,  they  may  re- 

*  pair  to  their  learned  curate  or  pastor,  or  to 
'some  other  godly,  learned  man,  and  ahew 

<  their  trouble  and  doubt  of  their  consciences  to 

*  them,  that  they  may  receive  at  tlieir  hands 

*  the  comfortable  salve  of  God's  word.'  But  it 
no  where  enjoins  such  confession  and  repent- 
ance, much  less  doth  it  command  the  priest  to 
exact  them  from  the  penitent  There  is  no 
ortler  for  the  priest  to  examine  whether  he  doth 
find  his  conscience  tfonbled,  if  the  penitent 
doth  not  intimate  it  to  the  priest.  There  is  no 
dnection  for  the  priest  to  ask  him  any  qiieation 
about  it.  And  Val.  R^.  I.  2,  c.  3.  n.  13.  out 
of  Sotiis,  gives  us  thb  definition  or  descriptioa 
of  the  office  and  duty  of  a  confessor  in  these 
words,  *  Officium  quidem  eonfessarii  de  se'noe 

*  estittterrogare  ]KBnftenlem,  sed  audire  confi- 

<  tentero :'  And  going  on,  he  gives  this  reason, 

*  Cum  in  foro  pcenitentiali  oon  procedatur  sicot 

*  in  criminal!  per  vim  coactivam  ad  extorqoen- 

*  dam  k  reo  oonfessionem,  sed  per  snontaneam 

*  vpluotatem  confitentis.'  I  acknowledge,  that 
in  the  church  of  Rome,  to  make  absolution  % 
complete  saorament,  a  special  oonfiession  is  re- 
quiitdi  at  is  directed  by  cor  churcfai  wbcQ  tilt 
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peoiteni  lignifiet  that  be  feeb  abnrtlw  on  bis 
conicieiice:  But  D»ther  in  these,  oor  in  any 
other  cases,  wherein  special  confession  is  re* 
<|iiireA,  is  it  an  j  where  ordered  to  be  public  It 
is  sufficient  that  it  is  made  to  the  priest  alone ; 
and  the  common  practice  in  these  and  aU  other 
cases  is  to  have  it  jirivate :  All  other  persons 
MO  exduded  the  sick  man*s  chamber*  But 
aupposing,  my  lord,  that  the  mettung  of  the 
Buhric  should  be  taken  to  be,  that  the  priest 
flhoald  move  him  to  make  such  a  special  eon- 
fiBBsion,  this  is  only  directory ;  it  is  not  com- 
pnbatory,  any  more  than  the  preceding  para- 
graphs, where  the  priest  is  to  admonish  the  ^k 
peiaon  to  make  Us  will,  and  declare  his  debts, 
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I,  if  he  be  of  ability,  to  crive  charitably  to  tliO 
>r.  And  it  would  be  difficuU  to  maintain  an 
uadictmeut  on  anv  of  tliese  paragraphs  agaiasl 
a  priest,  tor  absolTing  a  sick  man  without  ad- 
monishing him  to  make  bis  will,  dedare  his 
debts,  or  be  liberal  to  the  poor,  who  perliaps 
Starveil  for  want  of  such  relief.  Certainly  in 
Ihose  cases  the  Rubric  would  be  looked  on  to 
be  only  directory:  And  why  not  so  ip  this? 
The  like  exposition  hath  been  made  on  ether 
acts  of  parhament  The  statute  21  Jao.  1,  c. 
4«  against  vexatious  informers,  enacts,  That  no 
information  shall  be  received,  filed,  or  entered 
of  record,  before  the  informer  bath  made  oath 
that  the  oiience  was  committed  within  the 
county  whece  it  was  laid,  and,  as  he  believes, 
withm  a  year  before  exhibiting  the  informa- 
tion; and  this  oath  to  be  entered  of  record. 
Yet  I  believe,  it  cannot  be  shewn  thai  any 
such  oath  hath  at  any  time  been  made,  nor 
informer  nor  officer  indicted  for  preferring, 
filing,  enteriogt  or  receiving  any  informa- 
tion without  such  oath  ;  for  that  statute  hath 
(as  to  that  part)  been  always  held  to  be  direc- 
tory, that  the  judge  or  officer  might  retpiire  it, 
if  they  thought  fit;  but  they  are  not  tiiereby 
obliged  in  aay  case  to  exact  it  from  the  in- 
former, any  otherwise  than  as  their  own  dis- 
cretions guide  them,  1  Cro.  316.  But  takmg 
the  claufw  in  thO  case  now  before  your  lord- 
ship to  be  oompulsatory,  yet  it  is  not  to  be  uni- 
versally observed  to  all  penitents ;  it  is  only  in 
some  cases,  where  the  persons  are  not  f|nalified 
without  such  special  ceofessioo,  and  the  priest 
is  to  consider  and  determme  of  the  quahfiea- 
tiens :  Foe  absolutiou  is  purely  spiritual,  and  so 
leA  to  the  priest,  that  lie  is  the  only  judge 
thereof.  And  if  it  miglit  not  be  thought  im- 
'proper,  1  slionkl  cnve  leave  briefly  to  noeation 
the  opmionsof  some  of  the  fathers  of  the  church 
on  this  occasion. 

8t  Chrvseitom  says,  The  Father  judges  no 
mail,  but  bath  committed  all  judgment  to  the 
Son ;  and  the  Son,  till  his  second  cottiittr,-halh 
left  tax  judgment  to  his  ministers.  Aadflt. 
ieiom,  speaking  of  the  priests,  hath  these 
words,  '  Uni  ekves  Mgni  cmlorom  habenles 
ftoodammodo  ante  diem  judicii  judicant'  And 
Kt.  Gr^ory.the  great  says  of  them,  *  Princi- 
patum  soperai  jndicii  sortiuntur,  ut  lice  Dei 
qMibusdam  peecata  retineant,  et  quiboadam  m- 
lix«Bt  i'  aad  therefore  TectnUiftn  calls  ^ooid- 


munication  <  Pra^odioium  fnturi  necoli.'  And 
the  learned  prelate  Usher,  in  his  answer  to 
lltalime  the  Jesuit,  saith,  **  We  acknowledge 
most  wilho^y,  that  the  principal  part  of  the 
priest's  ministry  is  exercisied  in  matter  of  for*, 
gftveness  of  sins."  And  it  farther  appears  by 
what  I  before  citeil  out  of  Lin  wood,  and  hke- 
wise  by  another  expression  in  the  same  book, 
fol.  335,  on  the  words  Competentis  Kteraturje, 
where  he  says,  *  Episoopus  est  judex  tam  ani- 
nurum  quam  corporum ;  Presbyter  vero  noa 
est  judex  nisi  animarum.'  And  fpl.  337,  tlia 
word  Sacerdotum  is  thhs  explained, '  Qui  de- 
putati  sunt  ad  audiendas  eonfeasiones  :*  And  in 
the  next  jparaijiraph  he  hath  these  words, 
<  Yerbum  Dei  dimittit  peecata,  sacerdos  auftem 
est  judex.*  And,  my  lord,  what  1  would  iotec 
from  these  divines  and  Lin  wood,  is,  that  the 
priest  being  the  judge  of  the  state  of  the  soul 
of  the  penitent,  he  must  at  his  peril,  as  he  will 
answer  it  to  God  Almighty,  take  care  of  the 
confession  and  absolution ;  and  if  he  errs,  he 
may  perhaps  be  punislied  for  it  in  another 
world,  but  not  in  this.  We  usually  esteem  it 
a  bard  cose  to  punish  a  roan  for  erring  in  his 
judgment,  for  not  being  so  wise  as  he  ou^ht  to 
be,  or  so  understanding  as  another.  No  judge 
is  in  any  case,  at  comm'on  law*  to  be  punished 
for  an  erroneous  judgment,  either  by  action  or 
indictment,  9  £.  4,  3,  a.  PI.  10,  1  Len.  324, 
Hut.  1^0.  And  our  divines  tell  us,  that  God 
Almighty  will  judge  us  by  our  wills,  nut  by 
our  uniierstanduigs.  And  therefore,  if  these 
gentlemen  were  miqiaken  in  wliat  tliey  did,  it 
beiug  only  an  error  of  their  jtidgments,  though 
it  may  be  deemed  an  imprudent  action,  yet  I 
hope  it  will  not  be  adjudged  criminal.  And, 
my  lord,  there  may  be  this  farther  reason  given, 
why  it  should  be  left  to  the  priest  to  judge  ot* 
the  repentsnce,  and  give,  the  absolution  when 
he  sees  occasion.  Suppose,  my  lord,  an  innor 
cent  man  should  be  condenmed  for  tresson  or 
felony,  as  it  happened  m-the  ease  of  the  uncle 
condemned  and  executed  for  the  murder  of  hia 
niece,  mentioned  in  my  lord  Coke's  thvd  In- 
stitutes, 912.  And  the  tike  case  happened  in 
Gloucestershire  between  thuty  and  lorty  years 
since,  wlien  Jean*Perry  and  her  two  sous  [See 
an  account  of  them  folio  wing  this  case  of  cap^ 
tain  Thomas  Gi-een,  for  Piracy  and  Murder, 
A.  D.  1705,  in  this  Collection]  were  executed 
for  the  murder  of  one  Harrison ;  and  slier 
tbvy  were  executed,  the  person  supposed  to  be 
murdered  came  into  the  country,  and  vM  vote 
proved  the  innoceucy  of  those  persons  that  werp 
condemned  and  executed  for  that  iancied  mur- 
der. Mow,  supposing,  in  such  a  case,  the  perr 
son  to  be  executed  obstinately  and  resoliitely 
denies  the  fact,  shall  the  priest  refuse  him  ab- 
solution? And  because  the  innocent  person  will 
not  accuse  himself  of  what  he  was  not  so  .much 
as  in  thought  guilty,  must  he  therefore  die  the 
second  death  fiir  his  other  smS,  for  which  he 
does  repent  P  For  they  are  still  rstaiaed  by 
the  pcmst,  who  refuses  to  give  hun  afaaohitioo. 
Because  soeh  petaona  caMMt  oondemn 
sckr^ior  what  thtir  ONumnMidQWt  i 
1 
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Ifccn,  can  Ibare  be  no  forviveM^,  no  abtolu- 
tun  i«r  Hiem  ?  Will  not  cbarity  allow  they 
BBy  befsred,  and  oomeqaenUy  entitled  to  ab- 
•olotioii?  Nay,  will  not  cbarity  extend  to 
lime  that  aidfer  in  an  it!  caiMe,  through  a  fault 
in  their  nndanCanding  ?  And  1  hope  that  the 
errors  of  oar  jiid|[;aients,  as  well  as  the  weak- 
Bos  tfov  meinories,  may  be  pardoned  amongst 
•or  secret  sias ;  and  tberdbre  such  persons 
ma  J  not  always  be  denied  tbe  benefit  of  abeo- 
ktioa.  It  is  BO  where  denied  to  traitors ;  nay, 
fte  CmaaitlB  say,  *  In  artionlo  mortis,  omnes 
■cenktss  ^aosHbet  poenitentes  a  qnibasvis  pec- 
eitii  et  osBsuris  absolrere  poasunt,'  Val.  Reg. 
L  1,  B.  58,  fi>l.  9.  And  he  there  cites  a  coancil 
iw  it,  where  it  was  so  determined.  Nor  is  there 
ny  psrtieolar  fbrm  or  method  prescribed  for 
tbeir  repentance  or  absolotion ;  therefore,  me- 
tfaiaks,  a  geaeral  repentance  may  deserre  a 
gcaerri  malvtion;  and  perhaps,  in  some  of 
tbese  esses,  the  priest  had  been  lo  blame;  if  he 
had  denied  absolaiion. 

And  now,  with  yonr  lordship's  patience,  I 
will  losk  into  tbe  pactice  of  divines  in  such- 
TdLe  esses ;  tbwigh  it  cannot  be  esqiected  that  I 
•sooM  faring  many  precedents  to  warrant  this, 
because  it  is  sehlom  that  absolution  is  gircn  at 
theplaeeof  ^ecutioa;  the  Ordinary,  or  some 
•tlier  divine   performing  that  office,  tisnailly 
dtting  that  in  priyate,  when  they  have  free  ac- 
cess to  the  prisoner :  And  if  it  weretiot  so  Hone 
here,  it  was  because,  aftei*  these  divines  were 
apfrainfed  to  be  with  the  criminals,  and  to  pre- 
fuft  tbem  ibr  anotlier  world,  and  had  been' 
with  tbem,  and,  as  we  say,  received  their  con- 
tenioB  and  repentance  for  the  crimes  for  which 
tbey  were  condemned,  and  perhaps  had  Ihere- 
bpoo  given  theoa  absobifiun ;   yet  alter  this, 
for  two  or  three  days  immediately  preceding 
the  execation,  they  were  kept  from  them,  and 
irtt  permitted  to  oome  to  them  tiH  they  were  in 
tbe  cart  at  the  place  of  execntign :  And  it  may 
be  iotMided,  that  tiie  absoKrtion  that  was  then ' 
preo  then,  was  for  the  sins  whieli  they  bad 
coouiHttedaince  tliey  saw  tbem  last.    There- 
fore, unless  tbe  ktttg's  coonsel  can  shew  me  a 
esse  with  such  circnmStanoes,  they  cannot  ex- 
Kct  from  me  a  direct  precedent  to  justify  our 
proceedings.     But  I  shall  crave  leave  to  men- 
boQ  a  few  that  1  think  will  bear  some  popor-  : 
lioa  to  the  case  now  before  your  lordship.     I 
■ball  beghi  with  that  of  John  Twyn,  who  was 
^riid,  convicted,  and  attamted  at  tlie  Old  Bailey, 
tbe  20th  of  February,  1663,  tbe  narrative  of 
wbich  was  tiieii  printed  by  authority.    He  was 
•wnviclefl  for  printimy  and  publishing  a  trea- 
pyMc  fibel ;  and  my  lord  chief  justice  Hyde, 
Wore  whom  the  trial  was,  saith,  [Vol.  6,  p. 
^S6,of  thisColiection]  "  I  shall  not  spend  my 
l«w  in  disoonrse  to  yon  to  prepare  yon  for 
'^•tiH :  I  see  a  grave  person ,  whose  office  it  is, 
■*!  I  teare  it  to  him.    Do  not  think  of  any 
l«Be  here :  Aiake  your  ^etce  with  God,  which 
>&ttsi  be  dene  by  confessi<m,  and  by  Ibe  disco- 
*  u?  "*^^®'*  ^^^^  "f*  gf*u^y  of  the  same  crime 
*ith  von.    God  have  mercy  upon  you  ;  and  if 
^•a  da  so,  he  will  have  mercy  upon  you."   Af- 


terwards, and  before  be  came  to  be  execoteil, 
the  ordinary  pressed  him  to  confession  of  those 
others  concerned  with  him,  which  he  refused ; 
and  yet  the  ordinary  offered  to  administer  the 
Sacrament  to  him.  From  whence  I  would 
infer,  that  it  is  the  office  of  the  Ordinary  to 
prepare  cendomaed  criminals  ibr  another  woiW, 
and  consequently  he  mtist  be  the  judge  when 
they  are  jirepared.  And  next,  though  the 
Chief  Justice  was  of  opinion,  that  God  Al- 
mighty would  not  pardon  him  baton  the  oon- 
fession  of  his  own  faalt,  and  the  disoovery  of 
his  accomplices,  yet  the  Ordinary  tendered  aim 
the  Sacrament,  which  comprehends  the  ahBO« 
lution,  when  he  obstinately  refused  to  naka 
any  s.ocb  discovery ;  [See  Twyn's  speech  and 
behaviour  in  vol.  6,  p.  536,  of  this  Colksction] 
and  yet  no  indictment  agaiost  him  for  rt.  My 
lord  Straiibrd,  when  he  was  goi^g  to  be  be- 
beadetl,  being  denied  to  speak  with  arebbisfaop 
Laud ;  as  he  passed  by  nis  grace's  lodgings, 
seeing  the  archbishop  at  his  window,  the  earl 
of  fStrafford  bowing  himsdf  to  tbe  ground,  said, 
^  My  lord,  your  prayers  and  your  blessing.' 
Th^  Archbishop  lifted  up  his  hand,  and  bestow- 
ed both.  There  was  not  time  or  ^opportunity 
A>r  his  grace  to  pronounce  the  absolution  at 
lar^,  nor  to  lay  his  hands  on  the  head  of  the 
penitent,  as  these  defendants  did,  but  he  came  ' 
as  near  it  as  he  could  ;  he  tilled  lip  his  handb, 
and  bestowed  both  his  prayers  andbenedictioif, 
and  that  without  any  particular  confMon  or 
repentance.  And  though  his  grace  was  afW- 
wards  proceeded  against,  and,  as  they  then 
called  it,  tried  for  High  Treason,  and  all  the  dirt 
thrown  on  him  that  Prynne  and  sevend  others 
could  rake  up  against  him,  and  his  whole  lilb 
searched  into,  and  every  particular  actron  nar-<  - 
rowly  traced,  and  even  nis  reputation,  when  be 
was  a  scholar  at  tbe  nniversity,  prodnced  as 
evidence  against  him  ;  yet  tbis  blessing,  this 
absolution  was  never  so  much  as  mentioned, 
though  they  had  of^  opportunity  so  to  do, 
when  it  was  urged  (as  fVequently  it  was)  that  his 
grace  and  the  earl  of  Strafford  were  very  inti« 
mate  friends  and  acqnamtance,  and  went  hand 
in  hand  to  destroy  tbe  government  both  in 
church  and  state:  And  yet  this  action  waa 
publicly  taken  notice  of,  as  we  find  by  the  his- 
torians of  those  times.  Rush  worth,  in  the  earl 
of  Strafford's  Trial,  fol.  783.  Frankiyn'a 
Amiials,  901.* 

Now,  my  lord,  blessing  and  absolution  in 
such  circumstances  amount  to  the  same.  No 
man  blesses  the  impenitent.  The  form  that 
tbe  archbishop  then  used  is  not  set  down,  nor 
is  it,  with  submission  to  your  locdship,  any- 
ways material.  There  are  several  forms  of 
absolution,  wliich  in  setu;e  and  virtue  are  the 
same,  as  arebbisbop  Sparrow  has  it  in  his  Ra- 
tionale on  the  Common-Prayer;  where  he 
shews  us,  that  thiare  are  three  several  forms  of 
abfiokrtion  in  the  liturgy  ;  as  first,  in  tbe  morn- 
ing and  evening  prayer,  *  He  pardoneth  and 

nr    >ti    i>ii  I    -HI  w.  ■  III     m-  -  .1.  ■  I  i  ■ 

*  See,  too,  vol,  S,  p.  19121,  of  tbis  Collec- 
tion. 
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alMMilyetb,'  See.  The  noood  is  used  ia  the 
VjsitatioD  of  the  sick, '  By  his  authority  com* 
mitted  to  me,  I  abiolve  thee,'  &c.  The  third 
is^t  Uie  sacrament, « Almighty  God,  &c.  ha?e 
mercy  open  von,  &c.  pardon,  and  forgive  you, 
^c.'  The  like  form  is  appointed  to  be  used  in 
case  of  imminent  danger  at  sea,  and  stiled  an 
absolution.  And,  saith  that  reverend  and 
learned  prelate,  '*  All  these  several  forms  in 
sense  and  virtue  are  the  same :  for  it  is  all  one 
as  to  the  remission  of  sins  in  the  penitent,  whe- 
Iher  the  priest  absolve  him  afler  this  form,  Al- 
mighty uod,  who  hath  given  me  and  all  |)riests 
Bower^  to  pronounce  pardon  to  the  penitent ; 
be  pardons  you — or  thus,  By  virtue  of  a  com- 
mission mranted  to  me  from  God,  1  absolve  you 
— 4Nr  lastly,  God  pardon  tou." 

I  must  now,  my  lora,  in  my  way,  crave 
leave  to  observe,  that  criminals,  be  their  of- 
fences never  so  heinous,  though  they  do  not 
confess  them,  or  shew  any  repentance  for 
them,  yet  tliey  are  not  kept  from  the  public 
sernoe  of  the  church ;  nor  are  they  deoiei!  or 
refused  to  be  admitted  to  the  blened  Sacra- 
ment*, where  they  have  the  benefit  of  this 
third  absolution,  and  that  in  public.  What 
reason  then  can  there  be  to  deny  them  this  ab- 
solution, for  the  giving  which  these  gentlemen 
stand  now  indicted,  which  hath  not,  I  believe, 
been  at  anv  time  denied  to  any  malefactors, 
eith^  in  this  or  any  other  part  of  the  whole 
Chnstiaa  world  ?  The  emperor  of  Germany, 
in  his  manifesto  against  those  persons  that 
killed  his  officers  and  ministers  at  Prague,  as  a 
mat  ag[gravation  of  their  offence  says,  they 
did  it  without  giving  them  a  moment  of  time 
to  repent,  or  make'  confession,  or  receive  the 
Sacrament,  which  is  never  denied  to  the  worst 
offenders,  1  Rush  worth,  7. — Without  giving 
them  a  moment  of  time  to  repent,  or  make 
oonfessioo,  or  receive  the  Sacrament^It  is  in 
the  diqunctive,  my  lord ;  and  thereby  Confess 
sion  and  Repentance  cannot  be  meant  of  that 
particuhur  fact  for  which  they  were  then  put  to 

*  But  in  the  Rubric,  prescribing  the  order 
of  the  adbiiuistration  of  the  Lord's  Supper,  or 
Hnly  Communion  i  the  first  directions  are  as 
follows : 

"  So  many  as  intend  to  be  partakers  of  the 
Holy  Communion,  shall  signify  their  names  to 
the  curate  at  least  some  time  the  day  before. 

**  And  if  any  of  those  be  an  open  and  noto- 
rious evil  liver,  or  have  done  any  wrong  to  his 
neighbours  by  word  or  deed,  so  that  the  congre- 

fation  be  thereby  offended ;  the  curate  having 
nowledge  thereof,  shall  call  him  and  adver- 
tise him,  that  in  any  wise  he  presume  not  to 
come  to  the  Lord's  table,  until  he  hath  openly 
declared  himself  to  have  truly  repented  and 
amended  his  former  naughty  life,  that  the 
congi^egation  may  thereby  be^satisfied,  which 
before  were  offended ;  and  that  he  hath  recom- 
pensed the  parties  to  whom  he  hath  done 
wrong,  or  at  least  declare  himself  to  be  in  full 
purpose  so  to  do,  as  soon  as  he  conveniently 
may." 


death,  for  that  was  tlie  service  ef  the  emiieror 
their  master,  and  the  manifesto  stiles  the  au« 
thors  of  their  deaths,  ^Barbarous,  cniel,  and 
*  inhuman  nmrderers'.'  But  I  shall  proceed 
to  give  your  lordship  another  instance,  where 
there  hath  been  a  pjibiic  absolution  to  a  crimiiuil 
condemned,  and  that  even  at  the  place  of  exe- 
ctition,  without  any  special  repentance  for  the 
crime  for  which  he  was  about  to  suffer.  And 
that  was  in  the  case  of  sir  Thomas  Armstrongs 
who,  by  judgment  of  this  court  upon  an  out* 
lawr^  for  hizh-treasoo,  for  couspinng  agaiast 
the  king's  life  and  govermnent,  was  executed 
at  Tyburn  in  June  i684.  In  the  court  he  in- 
sisted on  his  innocencjr,  and  so  be  did  in  a 
Speech  which  he  likewise  left  with  the  sbertfT 
at  the  place  of  execution ;  vet,  notwithstanding 
that,  the  reverend  divine  that  then  assisted  to 
prepare  him  for  another  world,  did  in  effect  the 
same  with  these  .sentleftien  that  are  now  de« 
fondants  (which  I  humbly  submit  to  your  lord-* 
ship's  consideration) :  for,  after  a  long  rpconi- 
mendatory  prayer,  ne  Mseth  this  benediction ; 
<  The  ^ce  ot  our  Lord  Jesus  Christ,  and  tlie 
love  of  God  the  Father,  and  the  fellowship  of 
the  Holy  Ghost,  be  with  us,  and  iu  a  pvtica* 
lar  manner  with  this  tliy  servant,  now  in  the 
minute  of  death,  and  day  of  jodgnSent.'  And 
then  speaking  to  sir  Thomas  Armstrong,  says, 
'  Now,  Sir,  commend  yourself  to  Goit  by  your 
devotions,  make  yourself  ready,  and  then  let 
that  be  the  last  thing  you  do.'  Sir  Thomas 
Armi^rong  says,  *  Sir,  i  hope  in  God  my  sins 
are  pardoned,  and  I  do  p«'ay  for  it  heartily.  I 
forgive  the  world  all  their  offences  they  have 
committed  saainst  me.'  Then  the  doctor  says, 
'  I  pray  God  shew  mercy  to  you,  as  you  ex- 

})ress  charity  to  them ;'  and  then  immediately 
bllowed  the  execution.  I  have  dwelt  the 
longer,  my  lord,  on  this  particular,  because  it 
must  needs  he  of  very  great  authority,  the  re- 
verend divine  that  then  assisted  being  Dr. 
Tennis6n,  now  archkishop  of  Canterbury.  [See 
vol.  10,  p.  105,  of  this  CoIlectMU.I  And  the 
circumstances  of  that  case  are  mucb  the  same 
with  ours :  in  the  indictment  the  same  offence 
was  laid  as  against  sir  John  Friend  and  sir 
William  Perkins,  he  suffered  at  the  same 
place,  and  that  reverend  divine  was  likewise 
with  him  in  the  cart.    There  was  also  a  |>a< 

S€r>ielivered  by  the  criminal  to  the  sheri/T, 
eclaring  his  innoceucy ;  yet  absolution  was 
publicly  given  at  the  time  and  place  of  execu- 
tion. Mot  indeed  in  the  same  words  as  thei»« 
defendants  used,  but  in  those  that  are  as  efi'e^- 
tual.  I  think  it  iiT  apimrent,  that  no  particular 
form  of  words  is  requisite  to  an  aosoIutioQ. 
Whether  we  Uiink  the  power  of  the  chiurcb 
authoritative,  or  only  declarative,  whatsoever 
is  an  execution  of  that  power  that  is  given  by 
odr  Saviour  in  St.  John,  and  denotes  tlie  priest's 
absolving,  or  the  priest's  declaring  that  God 
doth  ab^lvc  them,  or  the  priest's  recommend- 
ing them  to  God  for  mercy  or  a  panlon  for 
their  sins,  that,  with  submission  to  your 
lordship,  is  as  much  an  absolution,  as  wbea 
the  priest  doth  in   hU  own  penoB  absolve 
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o  It  Mim  mar 

1  bmre  before  nniitioiMd ;  md  yet 
(tkemabeoliitiow.  TiMwMe 
ftr  the  fiiit  tea  era,  uied 
lofMeoauMBdiDir.eiidDootn*;  tod 
tlie  GiMk  etardi  doth  sun  reteiD  the  HnMii 
8t  Cjfmn  D»  Lepeb,  M.  IM,  Ike  Oxibnl 
eiitiM,  en  th#  lnmli^  *  Ph>  vobM  Denm  ro^are 
» ynwwHit/  the  karaed  Qxferd  emiomorssay 
tbw— And  I  fluty  weN  etite  tbcm  the  kMved 
laaetitflrg,  stnoettMitgreiit  maiter  wdjodge  ef 
ai  learnog,  the  mMnt  biahop  of  wioteester 
(Dr.  8ullaigit«t)ym  his  VindicetiDo  of  the  Tri- 
Hljr,  foi.  155, 164,  atiles  them  so.  Their  umo* 
tttieoe  sue  m  these  words,  <  Qnentanif  is  mne 
'leiapwii  fpronda  jodioiaria  et  potesiatifa 
*(Cgo  te  ahoeiro  ^nasi  trsdila^  4  ChnsC»  per 

*  Apoatoioa  feratnr,  ezadfersoeoaBpcftisriiiiniB 

*  hahecur  per  deoeoB  priora  secuht  ia  um  nri* 

*  nine  reoeplani,  imo  viic  adhoo  in  Eedesia 
'Oricatafi  infraluisK.'  And  that  ahsidtfieiis, 
irdioatioas,  and  eonseeratioiis  were  ia  a  depre- 
catory IbriD,  phioly  appears  from  Moriaos,  I. 
&  De  athniaistratiorie  pKaitente*  c,  19,  sect. 
?,  M.  597,  '  Ipse  Dmaiae  reautte^  dimitte, 
« condooa  peeeata  hi^M',  N»  &e.  And  this,  be 
nys,  waa  tbe  eommeii  and  Talcar  abeolotfoii  ia 
the  Greeir  cbareh.  8o  Theodoras,  who  wrote 
Ini  Pcaifteiitiab  towardi  the  latter  end  of  the 
ftzth  oeatnry,  0  ws«  published  per  Jsoobmn 
Petfit,  hi  qsHtflo,  A.  o.  1677,  at  Paris)  io  tbe 
fint  bookf  and  the  ftrst  chapter,  pagre  96,  is  this 
tlsohMiODy  '  DeoB  omnipotens  sit  adjutor  et 
'  prslcctwr  tons,  et  prsslet  ifodulgeotiara  de 

*  peocalis  tm ;'  and  many  others  of  the  like 
Bstare  are  tparrim  through  both  tbe  Tolumes. 
ia  the  roflsao  pootifieal  there  is  this  ahoohition, 
'  Blisereatiir  vestmm,  omnipoteas  Dens,  et 
'  dimtmii  peecatis  Testris  perducat  tos  ad  ritam 

*  oteraans.'  And  likewise  in  the  Ordo  Roma- 
aas  1  before  oiled,  ibi.  6t,  is  this,  which  is 
idled  *  AWolotio  siagularis :  Prater  N.  absolu* 
'  tiiioem  el  remissiooem  peccatornm  tnoram, 
'  per  iaroeatioDem  sacrati  nominis  Dei,  et  per. 

<  ministeriiRii  nootnim,  pereipere  merearisnto 

<  rt  in  ctemom.'  And  in  the  same  psgpe  are 
affcral  other  absolutions  plural  and  singfular, 
penned  after  tbe  same  manneri  in  such  a  de- 
precatory form,  and  all  stiled  absolutions.  And 
»  note  of  these  aboolntions  do  I  see  any  eon- 
Benlion  of  particnhnr  oi^BBces,  nor  fiare  I 
foond  in  any  or  these  penitentials,  that  mafefac>- 
tors  are  e3veliid«l  from  this  absolution.  Mr. 
Newbod,  who  waar  about  two  or  three  yeark 
■ace  eondemned  and  executed  ibr  the  murder 
of  Mr.  Thomaa,  did  poaititel^^  dieay  that  he  was 

,  assislmg,  or' 
\  not  only 
gave  ium  tbe  sacrament,  and  tnai  tfHree  times, 
with  othor  oompany^  bol  likewise  ffare  him 
abmlQlieii,  as  Mr.  Sie? ens  himself  ham  sinee  in 
print  pahKshed  to  the  world.  Aad  what  is 
lawful  and  justifiable  at  Neif||<ilL  before  three 
or  four  persona,  cannot  boeome  a  eiime  at  Ty- 
burn, Ihoagb  it  be  done  in  the  presence  of  500 
people ;  for  the  place  or  nuinber  of  people 
VOL.  XIU. 


oi  9ir.  1  Boniai,  our  powuveiT  ueuy  iirai 
gnihy  of  that  fod,  or  of  aidins^,  assisl 
abettm^thereonlo.  Yet  Mr.  Stevens  i 
cave  limr  the  sacrament,  and  that  dwe 


aot  alter  the  ntme  of  the  faot,  and  make  an 
innooent  ae6oii  an  horrid  crime.  1  am  ere- 
dibly  iflformed,  tfaatin  the  case  of . AndeitSH 
thai  '  


that  then  asaiBted,  and  that  at  this  very  phusa  of 
execotion.  ift  the  case  ef  Mr.  Asmn»  who 
waa  likewise  ezecoted  for  higfa-tteanop,t 
tboogh  he  eipi  cased  no  sorrow  for  hia  crimen 
and  left  a  Paper  behmd  him  joitii^^  the  fool 
for  whieb  he  died,  yet  the  samefonnetprayer, 
tbe  very  aaoie  absohilion,  *nd  atthe  sane  plaM 
of  execntten^  with  all  ^  drcimiBlances  of  the 
present  case,  were  used  and  perfomed  for  him  ; 
and  instead  of  any  reprimand  for  so  domff,  the 
aherilfof  Middleaez  said  thus  to  the  abaoivei9| 
as  1  bad  it  from  one  that  was  then  present, 
aad  set  it  down  in  writing ;  *  Gentlemcd,  i 
thank  you  for  performing^  the  last  offioea  oe 
deoently .'  And,  my  lord,  ray  cKenta  do  insial 
oe  it,  that  on  these  precedents  and  this  eneou- 
r^«■lettt,  they  were  induced  toact  as  they  did 
at  the.  execution  of  sir  John  Fiemd  aiid  sir 
WdKam  Perkins.  1  have,  my  kird,  hwked  mto 
thetreatisesof  some  divinesnpon  this  occasion  % 
and  though  I  6nd  a  mighty  stir  aboet  amionlar 
oonfossfon,  whether  tbe  church  doth  rei|nn« 
that  or  no,  yet  I  cdnnot  perceive  that  it  la  bjr 
any  hisisted  on,  that  there  must  be  in  any  eaae 
a  public  coafession  or  rqientance,  bo,  not  even 
in  those  casA  where  pubfic  penance  isen^inedj 
onress  in  some  few,  where  the  eoclesiastjcat 
court  hath  made  it  part  of  the  penance.  BIr; 
Prvmie,  in  hisCanterburv's  Doom,  fol.  199, 5. 
tells  us,  that  one  Mr.  Adams  preached  at  St^ 
Mary's  church  in  Cambridge,  a.  o.  1687,  and 
maintamed  special  confession  to  tbe  |Mriest  te 
be  necessary  ;  for  which  being  summoned  be- 
fore tbe  viee-chancelk>r,  he  and  several  other 
doctors  ordered  Mr.  Adam;:  to  make  a  recanta- 
tion of  that  doctrine,  and  declare  it  was  only 
requisite  in  th6se  cases  where  |ieop1e  could  not 

3niet  their  own  consciences :  and  likewise  to 
eclare,  that  it  is  against  true  christian  liberty, 
that  a  man  should  be  botmd  to  tbe  enumerat- 
ing of  bis  sins,  as  bath  been  used  heretofore  in 
the  times  of  ignorance  and  popery.  There 
were  indeed  some  doctors  that  did  oppose  this 
recantation,  and  justified  Mr.  Adams,  iosistmg 
it  was  needful  to  make  such  confession  to  the 
priest ;  but  none  pretended  it  was  in  any  case 
requisite  to  be  made  to  the  people.  Bnt,  as  I 
said  before,  tbe  Vice  chanceltor,  and  the  major 
part  of  the  doctors,  oirdered  tbe  aforesaid  ^ecan- 
tetion,  and  well  they  might ;  for  it  ia  ver6o^isi 
taken  out  of  theaecond  Homily  of  Repentance^ 
which  book  of  Homiliea  was  composed  by  many 
eminent  prelates  of  oor  church,  and  the  reading 
of  it  enjoined  by  the  rubrick,  which  is  part  of 
the  act  of  uniformity.  And  that  homily  doth 
further  say,  that  it  is  mosterident  andphue 


*  Ilk  the  year  1693-  See  the  Case  in  thia 
Collection,  Vol.  13,  p.  194«. 

t  Itt  the  year  1691.  See  the  Case  in  Iftia 
Collection,  YoL  12,  p.  646. 
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*  cmtffei^mB'  aiwwde4  by^heluBfr^  pnMi 
itiiolaiiyolfeooearooiiieniil;  for  si  it  m  tfaiog 
indiflhnnt  to  depart  the  redm*  and  tbe  pur- 
pote  and  ^caiMti  which  ta  aecret  in  fkm  heart« 
la  not  aauninable."  That  iaiheroa tan  ffifcn 
in  tha  book :  And  Jeniuna,  a  bmo  mnca  for 
praEogativey  in  hia  second  oenlury,  cap.  70, 
nil.  86»  agreae  thia  eeae  to  be  law ;  and  aa^ 
That  the  common  law  doth  not  allow  an  u- 
tent  tobeimuaUe  or  triaUe,  and  givm  thii 
raaeon  for  it,  ^  Cor  hominia  eit  inacratabile.' 
Now,  my  loid»  those  that  will  not  allow  aUo* 
lation  to  oe  a  Tery  good  act,  must  grant  tbtt 
it  is  at  least  indiffisrant  And  then  the  causes 
niirpose,  end  or  intent  of  it  being  secret  ui  the 
heut,  ia  not  eiaminahle,  and  toevefoce  oaan«t 
bejostly  said  to  be  done/or  misbg  a  rebeOioa^ 
or  caanng  a  diatm:faance  in  the  kingdom.  Aad 
I  do  not  know  that  in  any  case  a  man  is  |m|' 


that  auricnfaur  oonlmsion  hath  not  ita  wamnt 
from  God's  word;  and  it  cilea  St.  Anatint 
who  save,  '  What  hare  I  to  do'with  mm^  aa 
« though  they  were  able  to  heal  my  diseases  ?' 
and  if  a  penitent  be  not  compelled  by  the  lawa  of 
God  or  bol^r  church  to  make  a  psrtianlar  ^»n* 
fession  of  his  sins  to  the  priest,  who  gives  that 
absolution,  much  lem  is  he  any  vaya obliged  to 
aatisfy  the  curioaity  of  the  people  by  ennoM- 
lating  of  hia  ofiences,  or  puolioy  declaring  a 
repentance  for  hia  sins.  Nor  do  tbey  any  where 
diatinguiih,  the  case  of  condenmed  eriminahi 
from  others.  Bat  the  rales  conoeming  it  are 
genera),  *  £t  geaeraliter  dictom  geoeraliter 
« intelli|;aidum  est.'  Whatet er  I  find  sfMken 
concemmgabeolation is eKprcoied  indefinitely, 
which  fidls  under  another  maam,  *  Indefiu- 
*tam  sBqnipoUet  oni?ersalL'  And,  my  lord» 
one  reason  wh^r  I  take  it  to  be  lawful  to  pro- 
nonnce  absolution  to  condemned  maleftctora, 
ia,that  be  their  crimes  never  so  grsat,  the  sword 
of  jnstioe  doth  not  strike  deeper  than  the  grave, 
«od  there  is  still  room  for  a '  Deus  misereatur 

*  animse  %as,'  a  Lord  hare  mercy  on  his  sauL 

Thna  I  have,  with  all  humility,  aobmitted  to 
your  lordahips'  consideration  what  1  have4o 
aay,  why  the  iact,  of  which  these  gentlemen 
stand  aeoused,  should  in  itself  be  no  o£Eence. 
Neither  can  it  be  made  a  crime,  with  submission 
to  yonr  lordship,  by  any  in  intention  that  can 
hesagmtiNltobeadherent.toit:  For  the  ac- 
tiona  of  men  shew  their  hcarta ;  and  if  their 
worka  are  not  eviK  you  cannot  from  them,  *  in 

*  fiiro  humane,'  prove  their  minds  oorrant. 
Omitting  the  reason  given  by  my  lord  chief 
justice  North,  on  the  reversal  of  the  Judgment 
m  theoase -of  Baniardiston and  Soame.*  1 
ahall  trouble  your  lordship  but  with  two  cases, 
and  the  ressons  of  them,  to  prove  the  trath  of 
this  assertMn.  The  one  ia  ElUot's  case,  in  the 
last  impmsion  of  Croke's  Charles,  Ibl.  608, 
where  my  k>rd  chief  justice  Vaugban  saya, 
It  is  clear  and  undoubted  law,  that  whatsoever 
is  ia  itself  Uwful  cannot  have  an  unlawful  in- 
lent  annexed  to  it ;  for  then  the  most  inno- 
cent act  of  a  man's  life  would  be  liable  to  se- 
vere oensures.  And  he  instances  in  this,  that 
a  man  might  then  be  indicted  lor  hish  treason, 
for  drinking  water  with  a  design  to  lessen  and 
destroy  the  customs  and  revenue,  thoeby  in- 
tending 4o  dethrone  the  king.  The  other  case 
that  I  would  mention  is  in  Dyer,  f.  396,  pi. 
19,  in  these  words :  "  A  subject  of  thb  realm, 
being  a  merchant  of  Lundon,  departed  out  of  thia 
realm  withoutlicenoeofthe queen,  only  to  the  in- 
tent that  be  might  live  there  free  fiom  the  laws 
of  this  realm,  and  out  of  his  due  obedience  to 
the  queen,  and  not  upon  any  account  of  mer- 
chandizing ;  Whether  sucn  a  departure  were 
any  ofilhice  or  contempt  to  the  queen,  or  not? 
And  by  the  opinions  of  almost  all  the  justices, 
such  a  departure, before  anexpress  prohibition 
or  restraint  by  proclamation,  or  wtUof  « Ne 

*  See  the  Lord  Chief  Justice  North'a  Ar- 
nent  on  that  occasion  in  this  Colkction, 
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nishible  (or  an  ill  intent,  except  in  one  specits 
of  trsaaon,  the  «ampaaring  the  kine's  diiatb } 


and  in  that  case  the  intention  most  be  proved 
by  aame  overt  act  dhreoay  tending  to  thefiwt 


S.  But  f  ooma  now  la  the  aeocnd  potat. 
That  if  thia  ahall  be  deemed  an  offence,  yet  k 
is  not  enqoirable  nor  punishable  in  this  court 
I  must  humbly  submit  it  to  your  kwdsUp^ 
jadgaasBt,  whether  the  power  of  absolutioo, 


▼.  83^  *  Whoaa->aoever  sms  ye  remit,  they  era 

*  ranutted ;   and  whoie-soever  sins  ye  retsiif, 

*  they  are  retained,'  be  not  an  nntberity  hr 
above  all  aubhmary  jnrisdictiooa  $  and  tbe» 
genlleaBan,theanocesBoraof  thenposdes,  not 
to  be«alled  to  an  aooowitfor  what  thqr  did  in 
tha  eieoatkMi  of  that  authority,  but  by  Him 
alone  who  delegated  that  power  to  them.  Bat 
Bupposii^  it  shoold  be  examinable  here  oo 
eartn,  with  submissipn  to  your  lordship,  it  is 
only  in  that  court,  oy  thoee  persons,  or  that 
sort  of  men,  who  conveyed  to  these  gentle- 
men  that  power  given  by  our  Saviour.  Asd 
this  I  shall  endeavour  to  prove.  First,  Asm 
the  nature  of  the  thing  itself.  Their  coa- 
mission  for  It  ip  their  ordination,  which  lay- 
men cannot  give.  Nor  is  it  to  he  tried  by  ttt 
common  law ;  for  profearioa  m  religiea,  or 
infra  tacr€$  ordinal  is  only  triable  by  the  or- 
dinary, Co.  Lit.  13S,  b.  8  Inst  498. 

That  vety  learned  prelate,  the  preaent  bishop 
of  Worcester,  in  his  charge  to  hia  deigy,  foi. 
43.  tells  ns  out  of  Cajetan,  *  Officium  curia 
•animarum  estprecipuumaeapiritnalisBiiBom 
'  Dei  donnm.'  And  tlie  biahyp  ta  snbstiUiled 
by  our  Saviour  to  give  the  onunatiott,  wbieb 
he  doth  in  these  words,  «  Reeeivo-  the  Holy 

*  Ghost  now  committed  unto  thee  by  tbeia* 

*  position  of  our  hands.    Whose  sins  thou  dcst 

*  forgive,  they  are  fmgiven ;  and  whose  sist 
<  thou  doat  retain,  they  are  rotained.'  Now, 
methinka,  a  man  must  naturally  infer  fteai 
hence,  that  since  this  authority  is  derived  fiooi 
our  Saviour  by  the  bishops;  if  aiity  pamat 
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Mil  Twt  snd  fdbnn  ito  crfoft 
I  llie  exeeotioa  of  thit  power.  It 
be  tbooe  who  ore  intrasled  to  give  the  oriiae- 
tiea:  And  of  thiogv  of  tkb  Mtwo  their  ooortt 
heve  vmU^  had  ttie  coonianee.  Nay*  the 
prinilegei  of  the  deigy  in  oM  tiaiee  went  mttcb 
foither;  for  onr  ptooe  and  de? oiit  aneeitorti 
fellowio|^the  direetions  of  the  wn  of  (Kraeh, 
KecleMaaticoa  7, 99, 31,  •  Pear  the  Lord  and 
*  rererence  hie  prieete,'  thought  Ihey  oonld 
not  pay  euffieient  reipect  and  hooonr  to  the 
dergj,  yakm  tfiey  exempted  them  hwa  all 
Miction. '  So  that  e? en  in  tem* 
,  and  thoeeof  ahnoet  the  hugfheat 
, and  felony  of  oouoey  andcfen 
_  J  if  the  ordinary  wonid  demand  the 
Ifor  his  derfc,  be  waa 
ifcn  fiom  the  temporal  eomt,  ai 
to  the  OTdinaryV  jurisdiction,  Stanfbrd's  Pleas 
of  the  Crown,  193,  and  3d  Institot  114.  And 
Horn,  nn  his  Mirror  of  Justice,  c.  3,  seet.  4, 
assertn,  Tint  If,  in  a  temporal  coorl^  a  derk 
aeenaed  of  any  ease  eriminal  or  mortal,  pleads 
thai  ho  is  a  clerk,  the  judge  had  no  ibither 
>  of  the  cause ;  for  the  church  is  so 
~/  that  no  lay  judge  can  hare  jnris* 
over  a  olerk.  -  And  ttio  abridflmMat  of 


te  Boek  oT  Assises,  tit  Goreme,  ioL  74,  says, 
that  if  a  derk  will  notpmy  the  bene6t  of  his 
ckfgT,  yeCif  the  Judge  knows  hun  to  be  so, 
he  will  Ml  ^e  judgment  of  death  against 
him,  as  against  a  layman.    And  these  priri 


as  against 

weuM  hafc  raimdned  to  this  day,  if  acts 


had  not  altered  them.'  And  if 
the  elei|fy  were  exempted  from  the  temporal 
jurisdietion  lor  ofieooes  of  so  high  fiatnre.  If 
the  argument « a  msjori  ad  mintis'  holds  good, 
they  sanat  eertaiqfy  hare  been  exempted  from 
bdag  punishad  in  temporal  oourtsfor  all  their 
rcrioBcs;  and  must  still  be  so,  where  no 
.and  that  will  lie  on  the 


And  ao  ftr  of  farte  years  hafe  the  dcrgy  been 
thsught  and  esteemed  to  be  exempt  from  the 
sseolar^uwer,  that  on  the  treaty  of  the  Spanish 
■slekyit  was  agreA,  that  the  Infanta,  who  was 
thai  designed  to  be  our  queen,  should  hare  her 
P^ipishukfgy,and  a  superior orer  them.  And 
the  t4ih  sstMle  runs  thus,  «<  that  if  any  secobr 
Jndgn  shall  apprehend  an  T  ecdissiastical  iierson 
ftr  any  oflenoe,  ho  shall  f oithwith*cause  nim  to 
be  dsBfured  to  4ho  aforesaid  superior  ecclesi- 
sHie,  who  shall  proceed  against  him  according 
tsthoeanoo  law."  These  articles  were  then 
m  to  by  the  king,  prince,  and  priry  coundl ; 
I  theiwre  we  must  belie?e  it  ts  ms  done  on 
This  is  taken  notice  of  by 
in  his  first  roluroe,  fol.  87. 
cases  spiritual 
I  reach  of  the 
» debate;  yet 
^  t  spiritual  causes 
'be  deternoined  by  the  d?il  power. 
*  Judex  aoBuhuv  de  rebus  spiritualibns  oognos- 
oansMB  debet,'  says  KleU,  1.  6.  c.  37.  f.  499. 
ThsM  is  (as  tlm  ineomparably  learned  Bishop 
4f  ffaiHBlcr  hat  it,  in  bis  ehaifB  to  hndeirgy, 


fol.  35),  a.ooimMNi  law ^esbsticd,  wbidn 
ahhongh  m  many  things  it  mav*  be  the  ssmo 
with  the  canon  law  that  is  read  in  books,  yet 
hath  it  not  its  fhroe  from  any  papal  or  legatme 
ouustitutions,  but  fkm  tlie  acceptance  and 
practice  of  it  in  onr  ohnrehes.  And  such  a  law, 
my  lord,  is  coeval  with  the  very  government 
Itself.  The  learned  Sdden,  in  htt  notes  on  the 
}7tb  chapter  of  Fortescue,  says,  That  in  tline 
of  paganism  the  Druids  were  the  lawyers,  and 
determined  controversies;  the  same  persons 
were  their  priests  and  jodges.  And  sb  Henry 
Spdman,  in  his  discourse  of  Law  Terms,  tdb 


us,  That  in  the  infaney  of  ehiistianity  the 
bishops  and  clergymen  did  hesr  and  determmo 
all  causes  amongst  the  christians.    And  how  , 
those  matters  were  settled,  when  Christianity 
came  to  be  establiahed  amongst  us,  sir  Thomas 
Smith   wiH  aoquamt  your   lordship,  in  his 
treatise  De  Repoblica  et  Administrattone  An* 
fflomm ;  a  book  1  have  often  heard  cited  in 
Uils  court,  not  only  at  the  bar,  but  hj  very 
learned  judges  on  the  bench.     In  his  thira 
book,  the  11th  chapter,  are  these  words :  *  In 
'^atnor    potjssimum    caiisarom    generihua 
Archiepiioopi  Episooniqne  pecaliarem  juris- 
dictionem  sortiuntur,  In  testamentis  et  kwatte, 
in  dedmis  et  mortuariis,  in  nupttis,  adulterio 
aut  fomicatMine,et  m  iisdemum  omnibus  fnam 
ad  ordinem  &  deans  Eodesiastknim  eonsesvan* 
dum  et  rdigionem  constabiliendam  pertinent  | 
nam  majores  nostri  rempoblicam  prime  ordi« 
narunt,  po^  fMd  Christian«  nomen  dede-- 
runt  el  politiam  sioconstitutam,  eum  ea  <piau 
Apostoh,  doctores  theok)gique  rdigioaein  in* 
vexerunt,  semper  relinuenint;  ooioqi|id  ad 
conscientin  forum   pertinebat,   lUis   utpoli 
peritioribus,  et  oh  vits  mnotimoniam  morum* 
one  prohttatem  laodatissimis,  quibusque  conA* 
debant,  maxima  delegabant^     I  shall  not 
take  up  your  tordship^  time  to  (irove,  out  of 
Magna  Ghaita,  and  other  old  kws,  that  the 
deiify  have  righta,  liberties,  privileges  snd  im- 
munities; but  taking  that  for  granted,  sb«tt 
proceed  to  examine,  whether  this  case  doth  any 
way,  and  how,  concern  thdr  righta  and  privu 
leges.    It  cannot  be  denied,  but  that  to  bo 
exempt  from  the  onhnary  and  common  juris* 
dictum  is  an  immunity,  and  lo  have  conusance 
of  causes  is  a  liberty  and  privilege :  but  the 
question  still  is,  if  the  clergy  are  in  cases  of  this 
nature  exempt  from  the  common  jurisdiction  of 
the  lung's  temporal  courts,  and  the  ecdcsiastieal 
judges  have  conusance  of  the  offence  (if  an 
offence  it  be)  of  which  these  gentlemen  stand 
accused?  My  lord  Coke,  in  hM  5th  Repor^  in 
the  cause  of  tne  king's  ecdesiasticat  law,  fd.  9, 
saya,  "  As  in  temporal  causes  the  king,  by  the 
mouth  of  his  judfss  of  justice,  doth  judge  ahd 
determine  the  same  by  the  temporal  laws  of 
Eiwknd;  so  m  causes  eodestastical  and  spiti* 
tual,  aa  namdy,  bh»phemy,  apoeiacy  from 
Christianity,  schisms,  ordering,  that  is,  (ordioa- 
tioo),  adnusdons,  institutions  of  clerks,  celebra- 
tkmof  divine  service,  and  others,  the  cobo- 
saDoe  whereof  bekngs  not  to  the  common  law 
of  Sagkvid,  tbeaame  are  to  be  detsnoinod  an4 
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deddad  by  eoi9l«ttuti«al  jiidgw,  acoordaw  to 
the  kin^^s  eccIewastiMl  hws  of  this'  realm/* 
In  the  case  of  HoH  and  Digfaton,  id  the  19th  of 
king  James  the  firgt,.(iti8  raported  1  EoOe's 
Rep.  410).  who  were  bronght  op  into  this  eoari 
by  Habeas  Corpus,  the  retorn  whereof  was, 
that  they  were  committed  by  the  high  oommis- 
aioD  court,  and  the  cause  of  their  oommitment 
was,  that  they  were  demanded  by  the  high 
oomrouision  court  if  they  would  codkhib  them- 
selves to  the  oustom  of  the  ch  W€h  oi  Engkod, 
and  reoeive  the  sacrament  kneeling ;  and  tor 
that  they  would  nut  give  a  direct  answtsr  to  it, 
they  were  eommitted ;  and  though  it  was 
mov^  by  Serjeant  Harvey  to  have  them  dis- 
charged, yet  Coke  and  Doderidge  said,  that 
the'  high  (Sommission  court  had  jurisdiction  of 
schisms  and  heresies,  and  in  that  case  they 
were  accuaed  of  a  sbhism,  and  therefore  they 
hadjuristliotion  of  the  cause;  and  so  the  court 
lemaaded  them. 

Now,  my  Tord,  within  all  and  every  one  of 
tiiese  descriptions  of  spiritual  causes  comes  this 
that  is  now  before  your  lordship  ;  for  accord* 
log  lo  that  of  sir  Thomas  Smith,  this  concerns 
oiders  or  ordination,  for  it  was  by' virtue  of 
their  ordination  that  they  did  it.  It, relates  to 
&e  decorum  of  the  church,  and  concenis  the 
establishmeot  of  religion ;  for  the  indictment 
says,  it  was  done  to  the  teandal  of  the  Protes<i 
tant  religion  now  by  law  established.  And  that 
it  is  matter  of  conscience,  is  in  itself  apparent. 
The  case  comes  likewise  u  ithin  my  lord  Coke's 
descriptkiD  of  spiritual  causes ;  for  it  concerns 
ordering  aad  the  cdebration  of  divine  service ; 
for  the  question  is,  Wheilier  they  performed 
it  as  they  ought  to  do?  And  the  indictment 
Uself  ahews  it ;  whicfa  not  only  stiles  the  de- 
fenduits  derks,  but  says  they  did  it  <  nt  Pres- 
liyteriEoclesis  AnglioansB' ;  *^which  inthnates  it 
Waa  done  in  celebrating  divine  aenrioe.  And  if 
ueeiinff  at  the  sacrament  ben  matter  of  eocle- 
naatioal  coniaaooe,  and  oettif  the  reach  ofthe 
temporal  courts ;  though  the  mbrick  is  much 
more  plain  aod  ezuess  in  thattban  in  our  case, 
jret  if  that  nonoonformify  be  called  a  schism,  it 
M  only  examinable  in  the  spiritual  courts,  who* 
theroorsbeso  or  no.  Aod  the  rather,  my 
wrd,  shall  the  bishop'scourt,  or  the  bishop  him- 
Mlf,  judge  this  matter,  for  that,  by  the  com- 
mon law  ecclesiastical,  the  bishop  is  appointed 
the  visitor  of  aH  that  enter  into  holy  ordera, 
and  he  is  to  see  if  they  live  and  act  according 
to  their  ordiOAtion,  and  to  punish  them  that  do 
amiss.  And  absolution  is  one  of  the  great  ends 
of  ordination ;  and  for  this  purpose  doth  the 
bishop  make  hjs  frequent  visitations.  Now, 
my  lord,  where  the  law  doth  appoint  a  particu* 
lak-  visitor,  he  alone  is  to  look  to  that  charge, 
and  no  one  else  to  interfere  :  and  that  is  the 
reason  why  a  Mandamus  did  not  formerly  go 
out  of  this  court  to  restore  a  monk  orfriar,  nor 
at  this  time  for  a  fellow  of  a  college,  a  proctor 
4»fDbctors  Commons,  ortke  like.  And,  I  think, 
on  that  point  the  cause  of  Exeter  College  was 
adjudged  agahlst  Dr.  Berry,  in  the  House  of 
JUNrda,  .To  this  1  must  onye  kave ^  add, 


that  wlMie  the  acd«aiaitigal  own  hatk  «■»> 
•aaoe  ef  aay  oauae,  all  ether  tMpgaltot  are 
incident  or  rekiting  to  it  «re  iakeniae^  within 
their  jurisdiction :  *  Cognitio  yripcipaiis  ttahit 
'  ad  pe  accoasorium.*  And  the  books  are  so 
full  of  instances  thereof,  that  I  need  not  meotaon 
any.  And  if  any  interior  offioer  tongresaes  in 
acting  or  doing  that  which  behrngs  to  eccles- 
astical  conusance,  the  ai^hbishops  and  JbashoiMi 
are  to  puokh  it,  and  the  temporal  jod^  is  sot 
to  interfere.  Exactions  and  extortkais  look 
more  like  tempoial  offences,  than  what  these 
defendants  atand  now  coaviotod  of;  for  those 
in  their  own  nature  tend  to  stir  up  the  people 
to  sedition  and  rebellion ;  yet  these  ofieocM, 
when  oommilted  by  spiritual  men  or  ia  eodo- 
siastical  a^irs,  by  the  common  law  our  courts 
could  not  meddle  with  them.  Mr.  Piifnae,  in 
hits  AnimadversionB  on  my  lord  Coke^a  fourth 
Institutes,  fol.  S38.  citM  this  record  out  of  the 
petitions  in  parliament.  Anno  18£.  1.  'Ho- 
'  mines  de  London'  conquenintorde^iffGiahhus 

<  et  ministrisEoclesisdemoltimodia  teoEatioBi- 
'bus  et.exactionabus  nimis onerosia,  par  qaas 

*  plus extonpient de populoquam  omnes onria 
« laicales ;  ot  petunt  quod  Hex  oppoant  rame* 
'  diom  festinanter,  ne  destruatur  populus  ia 

*  ocGulto.'  The  heginnieg  of  the  king's  aa« 
swer  is  somewhat  doubtfully  penned.  Mr. 
Pryune  givoa  it  in  a  distingoiabiag  characters 

*  Si  curia  £li^9'PQBsi^  ameudari,  ficiat.'  Bat 
the  rest  ol'  tb^  ^swer  is  direct ;  •<  Can* 
^oellariHS  emeadet  in  temporaiibus,  Arobist 
'  pisoopu^  iiwist  in  spirituaUbuB.'  J3p«t  these 
oppressions  and  extortions,  it  aeema,  coo* 
tinued  ;   and  soinb  atiempis    tbeie  wcie  ta 

Eonish  them  by  indictments  at  common  law ; 
ut  such  iutUeUiMeats  were  tboQgbt  iUegal :  for 
in  the  Ckwe  Itolf  of*  la  E.  3,  pmr.  9,  mem. 
■■■I  ■■.      p  ■.»  ■  "  I'    ■  -■ »  I   ■  I        I  -■■  '■■ 

•  JRot.aiaus.  la  Ed.  9,  par.  g.aaem.  IS. 
donio,  in  Turri  London.  '  Bex  diledw  ist fide* 
^libuesnisHugooide  Courtney,  Cemiti,  De- 

<  Don',  et  Sociis  suis,  iostkianw  noalriB  ad  di- 

<  vena  trana^gressiooes,  oppresaiaBea  et  cadar- 

<  siones,  damna,  gravamina  et  eanesaos  nobis 

*  et  populo  nostro  illatatn  Com'  Devon'  aodiend' 
( et  termmand'  assigaat'  ealutem.    Cpm  in  nl- 

<  time  concilio  nostro  apud  Westm'  teato,ad  re- 
< -quisitionem  Prahitor'    regni    nostr'  Angte 

<  Goncessimus,  quod  processibus  omnibus  ct 
«  singulis  coram  Justidariis  nootrts  inchoatis 

<  seu  factis  contra  viros  Ecdssiaaiices,  cn- 
'  juscuoque  conditionisaot  status  foerint,  saper 

<  extorsicmibiis  et  excessibus  per  ipsoa  ia  nostri 
(  acjurium  coronsB  noftim  prejodiciumia  eier- 
« citiojurisdictionisEcolesiaiitiGSB  factis,  adex^ 
.« igend'  in  ipsos  hijs  occaaioniboa  promolgand' 
« usque  ad  proximum  .parliamentum  aoatmtt 
«  aupersedeatar ; .  ei  quod  inqniaitioaaa  aopcr 
«  extorsionibus  et  excessibus  hty  usmodi  oonftra 
•*  eos  per  Justiciaries  citra  dictum  parUaesentatt 

*  nuiiatenus  de  novo  6ant ;  Vohis  mandamas, 

<  quod  omoib as  processibus  coram  velnaifl  onm' 

*  predict'  inohoatis  veniasqaoacpaqaeviiOB£c>- 

*  clesiasticns,  pro  exiofsionibas  ei  < 

<  per  ipoof  in  noBtri  et , 


Ul]  Jkr  obtfM^i  Sir  W.  Pairig^  A.D.  16^. 
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aeastetioniiibiw  cl  Aiigiil».o««^k  jiM^^ 
iHMlBt  iodMntia  8W  ^ACtis  oontraFi^oftJEc- 
fWartwMt  eigiucw^He  ooii4iti(W  »ut  ilatH9 
fumit,  4«per  cjBtoriiittnito  «t  «cp8Mibo«  per 
««triac  imum  wtmofPi  lawtrpg  pra- 
ui.cnrcttw  jnasdicdoDif  Sodi^ 
fi»ti«.'    And  that  tlier«  should  lie  no 


aoceimr  iadirtmtfote  eMunit  Ihero  btfore  the 
BOtporiiifli^iBL  iodiiitlieClowltoll  trS. 
ft  per.  1,  i]^  M,  dorso,  i»  Ube  likewritiothe 
iostkesaf  Oyer  «ud  TerniQer  lor  tbe  oouDiy4>f 
Mcfelbfd,  in  yrhieh  ihereiee  Swmtfdt^  Ao 
>^y  >ho  preceydii^  ei  ooiiwieB  lew  egeiest 
noie  fBrtM»]er  oeieeiM  for  tbose  offepcee.  An4 
ia  the  dose,  roll  of  18  £.  8,  jn.  14,  doieq,  (Sir 
WiUiav  Dogdele  is  mietekea  m  ^  year, 
whcibeceUe  k  ibe  171b)  is  ibe  euoiiiMos  to 
jwiiuDeHt,  Ibe  mnH  pedianeDt.^fier  Ibe  «foi»* 
aid  write  $  and  tbe   miw^oqr  jvbs  tkm : 

*  Qnia  pro  4|«ibiiadaiii  aiduis  M  ureeoty^HS  ae- 
*gu(itt»  iMMMNma  Dei,  et4e!c«Bei<deteonoiMWi 
'  eeelflw  ^aflieaBiB,  et  ealabrej^eginea  |>opu|i 

*  etregai  iioalri  Auglm  siiauB^^QBtiqg^rtibv»» 
•oniiuarjfliiiefttriiMealMiaMiCnuii,'  te.  At 
which  perliamertibefc  waaapactawido,  wnhicb 
a  io  Ibe  ptinted  atatntea  la  £•  3.  €.  4.  IB  4beae 
«wdi;  ''WlMraae  eoaiBiiisdoiMi  be  MMrly 
Md«  to  diPOM  juetkiea  to  aMke  iofuij^  paaa 
i^fw  efkolf  ctanArwMber  ihegr  OMdeJaat 


VMlaifacr,  wbiebttOlOBMly  penaioeUitol 
waaawse  of  kial  v  divi^ :  ttie  saiii 
iaie  iofiiiadb  and  eaaaed  to  be  indicted  judges 
rfboly  Hniwfc,  laWemisliiBffibelraoQlMeeof 
My  cbardi,4tMl  aaeh  coBopimoas  be  lapeal- 
ei,sadfiM  boMelbnb  defended."  And  eo 
the  sUmaaf  tbe  eoelcsiastieaLcoiuBks  went  oa 
vitk  (beir  on^Deamps  and  exiortioBS,  and  the 
taML  aoaita  could  not  lay  hold  of  tbem 
^ flwier t#— aa,  aa  eppwni  by  ser«fal|«ta- 
uav  ead  atwwara  in  llie  periiaaicnl  rolls, 
ii  £.  3,  a.  61. 1 H.  5^  n.  ^,  ibH  ibe  alatnte, 
il  U.  3,  e.  6,  ivwiglillbaai  wiOiio  Iba  ooau- 
iiiesortbe«ai»ts  of  cManan  kvar.  Aad  if 
iheerebhiAopa^md  bisbpps  can  alonje,  (the  sta- 
te being  eniof  ibe  caae^aiclasiTe  of  aU  secu- 

r II 

'pt^iMn  iaeoGerdtiojiirisdietionisEeela- 

*  liMicBi  telis,  vsqaead  pronniiun  pariiamao* 
'ton  QQilnini  aopessederi  ftciatis ;  et  Vie' 
'sNlr'  CMB>  pnodict'  delis  in  mandatie,  qnod 

*  ""^     ^'  '^  jpaea  tcI  eonun  ab^iieBi  plmiaw 
piwBalgaad'  mqne  ad  diettuD  par- 

'  acvosin- 


:?^«^ 


TU30S 

I  pnediet'  de  novo  capiend' 

adiat.  (T.  pveAUo  Ciistode  apud' 
16  die  Novemhria^Tf-Per  Conci- 
'  aaai  i^-dtodagsjnodojBiaiMlatBmeal  Thonm  de 
'  iMde,at8eeiiaanis,  Jnstie'  ad  diverse  traas- 
'  gniHivaui,.  te.iB  .OQBi'.fionB.  (T.  ut  eupta.)' 
AndtboeisaapaaeintberoU,  mpoasdlo 
wbftftrnaisriBgcf  alber  mils  ^  ibe  like 
>te«,  IbrtweRthaBMStMdlartb. 
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lar  power,  ioob  afWr  and  punish  tbe  ivrf^nlsri^ 
lies  of  their  comaiaeari^,  Ibough  ibey  tended 
to  Ibe  pf^udice  of  the  king  ead  bi#  royal  pre* 
T«|gative,  their  power  must  he  full  {is  great  ov^ 
sUecclesiastics,  and  in  an  einiueut  manner  over 
the  ciervy,  in  sil  matters  feiettDg4o  their  fnaor 
tiqtk,  and  eqiecially  iii  al^  things  which  concern 
the  discipline  of  the  qhiircb,  of  which  iba 
hiaheps  are  judges,  ss  well  as  of  tjb  doctrine. 
Bractotff  ia  bis  fifth  jBoc4,  *  De  £«»$eptioDibus^ 

<  c.  2i  fol.  4/01  f  a.'  treatiag  concer^aing  ibe  ju- 
risdiction of  Asurts  hath  this  ^^pressioo  c 
'Clericus  ia  aullo  qonveiueodas  est  coras^ 
'  judice  seculari,  food  peitinenit  ad  forum  EC' 
'  clesiasl^cum^  sicut  ja  causis  .spiritukalijl>us»>v^ 
^  lyari^alitaii  anaeid^,  |U  si  pro  peccate  vel 
'  ArauBSSressione  luerit  psaitentia  Hg|i«ngead»^ 

*  et  ^ao  castt  Judei:  6ccle9aaticus  hshet  c^- 
'  lutionen  ;  ^uia  npp  pertineat  ad  l^gemMr 
<ju^g)^repieBi|entia8,nec  ad  judioeia  avsculsr 

'*  ram,  nec.etiam  ad  eospertinet  oognmocsedp 

*  lis,  aunt  quae  spirituafihus  anne^.'  And  ii  tb^ 
temporal  courts, capnot  bold  nlaa  *  de  ^eviitflnr 

<  tie  iqjungenda/  certainly  they  cannot  puniab 

*  pro  pe^nkentia  nan  decj^rfta.'  BesHM,  I 
think  It  cannot  be  de|iied#  that  ahs<4alioa  lip 
epiiitualy  .<vel  saltern  spiritualilati  anoexa.* 
iaoreinslBiiaea  I  could  produce,  if}  though^^ 
naoessary^  to  prove  that  wberaitha  e^lesiaa- 
AiCfd  court  hath  conasanoe  of  the  celaW^oa  of 
divine  service  or  other  spiritual  mattap,  i$,  mf^ 
hekl  nlea  of  what  is  M>cidieat  or  M^agiag  (toil ; 
andtpemioM  of  the  mindy  jnteutiopi  aadd^ 
«ff|i  with  which  any  apiriMiai  office  is  p(af4|nii^ 
cdtifanoh  mind  can  be  fathoaQed,  and  jntaRr 
lion  punished.  And  I  pveaame,  my  hard, 
there  will  he  no  ocoasioik.to  prove  that  jdl  lha> 
rigbta.  Ubertieii,  nrivik^es  and  imnmniliaa,  Ibat 
the  deigy  lawfully  eiyoved  in  tbe  live  of 
popery,  do  stiirbeloi^  to  Uie  piPeaenlcbarcb  of 
Soghmd,  unless  th^  .we  taken  away  or  altaasd 
by  act  of  parliam^;  ibr  though  IbeariaBS 
weroeorsected,  and  abuses  rofooned  in  mattew 
of  doctrine  and  of  foreign  jumiioiiom  yet  the 
l^gal  rights  of  the  church,  and  power  of  the 
dieigy,  wero  not  shaken  or  invaded  by  tho  se- 
formation. 

3.  And  now,  my  lord,  1  came  to  tbe.  tbiad 
aadlastpointl propoeeto  speAto;  and  that 
is,  soppofing  what  these  gentlemen  stand  ao- 
oused  of  IS  an  afieuce,  and  that  Hup  oouit  bath 
conusance  of  it ;  yet,  with  submiaaion  to  ^oar 
lordship,  tbero  is  ao  judgoieni  to.be  given 
Sftaiastus  on  this  indictment.  1  believe  ibe 
long'a  counsel  cannot  shew  me  any  r«le  at 
oommon  law  oonoernmg  absolution.  So  thai, 
if  we  aro  guilty  of  any  offence,  ii  is  for  not  ob- 
serving t^  Rubric.  If  we  have  acted  accord- 
ing to  the  letter  and  intent  of  that,  noiadict- 
ment  will  lie  against  as  lor  ihe  ls|H  we  ace  noir 
accused  of:  and  if  wt  have  deviated  from  tbe 
Rubric,  then  the  indictment  ougblio  have  been 
framed  90  the  aot  of  unifoamiiy.  It  is  ajsnie 
laid  down  in  onr  books,  That  whero  a  sUtuia 
aaakea  that  an  offence  which  was  not  sotbefoce, 
an  indictment  &r  ibat  ofiiBace  jnuat  ooncUide 
« contca  fbmam  afBitwA^    fio  is  1 
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f49.  S  RoUe*8  Abr.  83.  1  €n>ke  449,  and 
lones  379'.  And  I  could  instance  in  many 
pracedents  that  are  drawn  accordingly.  I  shall 
toention  some  few  on  this  very  act  of  parlia* 
tnent.  Tbey  are  all  in  tne  sanie4eriD,  Mich.  15 
and  16  queen  £iiz.  in  this  court,  and  againsi 
the  same  p^aon,  Robert  Johnson,  of  St.  Cle- 
ments Danes,  clerk.    One  of  the  indictments  is 

*  for  speaking  against  the  Book  of  Common 

*  Prayer,  contra  formam  statuti:'  Another 
against  him,  *  for  omitting  the  Litany,  Epistle 
'  and  Gospel,  in  saying  the  Dirine  Sertioe :' 
'Another  against  him,  *  for  christening  a  child, 

*  and  not  signing  him  with  the  sign  of  the 

*  cross  :*  another  against  him,  <  for  marrying  a 

*  couple  without  a  wedding  rin^ :'  anotiier 
against  the  same  person,  *  for  saymg  morning 

*  and  evening  service  without  a  surplice.'  And 
though  the  preamble  and  inducement  to  every 
tMie  of  these  mdictments  make  an  heavy  com- 
plaint against  the  person  that  is  so  indicted,  as  if 
lie  intended  to  destroy  the  Protestant  religion 
by  law  established,  and  overthrow  the  govern- 
ment, yet  they  all  conclude  *  contra  formam 
<statuti.'  Now,  my  lord,  according  to  the 
rule  and  precedenu  I  have  cited,  this  indict- 
ment that  is  now  before  your  lordship  should 
have  set  forth,  that  the  defendants  did  not  move 
eir  John  Friend  and  sir  William  Perkins  to  a 
special  confession  of  their  sins,'  but  without  it 

Kve  them  absolution, «  contra  formam  ttatuti.' 
It  supposing,  my  lord,  it  should  be  answered, 
that  the  indictment  is  /ather  for  the  ill  inten- 
-tien  of  the  defendants^  than  for  not  observing 
4he  Rubric ;  with  humble  submission  to  your 
lordship,  if  such  an  indictment  may  be  brought, 
vet  this  before  your  lordship  is  not  rightly 
framed,  but  is  insufficient  and  uncertain  in  re- 
lation to  that  very  intent :  For  the  indictment 
flays,  these  defendants  conspiring,  intending, 
and  designing  the  execrable,  hbmble,  and  de- 
testable treason,  for  which  sir  John  Friend  and 
sir  William  Perkins  were  then  just  going  to  be 
executed,  to  justify,  or  at  least  to  eztennate, 
diminish,  and  lAidervalne,  &c.did  absolve  them. 
Now,  my  lord,  nan  anutat  which  they  aimed 
at,  justifying  or  undervaluing;  and  they  can- 
not be  found  guilty  of  all :  for  though  the  ver- 
dict be  generfl  as  to  this,  yet  it  is  according  to 
the  indictment,  which  is  in  the  di^uqctive,  *  Et 

*  in  disjunctivis  sufficit  unum  verificari.'  There- 
Ibre  our  common  law  doth  always  require  cer- 
tainty,  but  especially  in  indictments;   tbey 

-  ought  to  be  certain  to  every  intent,  that  a  cer- 
tain judgment  may  be  given  on  them.  Where 
a  man  in  pleading  sets  forth  his  title  by  a  eoii>- 
veyance,  m  which  are  the  words  *  give,  grant, 

*  release,  confirm,  bargain,  sell,'  &c.  be  must 
shew  which  of  them  he  makes  use  of,  and 
which  he  applies  to  his  purpose,  or  else  bis 
plea  is  naught,  1  Ventr.  109.  The  return 
of  a  Habeas  Corpus  sets  forth  the  commitment, 

*  Et  base  est  causa  captionis  sen  detentionis,' 
adjudged  an  ill  retom,  lTentr.3S4.  In  Tri- 
nity Term  bat,  in  this  court,  there  were  seve- 
ral indictments  asainst  Baker  and  others  lor 
CKerciiiDg  the  tn£  of  a  rope-DMkery « ezistens 


*  misleriom  infra  regnnm  Anglis  vel  .WbIKh  I' 
and  there,  akhongh  the  oflSenoe  was  the  same 
whether  it  were  a  trade  in  Englaad  or  Wales, 
yet  for  the  uncertainty  which  the  di^am^ve 
made,  the  indictment  was  quashed.     And  in 
the  last  term  (H.  9  W.  S.  B.  R)  8ankv  snd 
another  quaker  were  brought  up  by  Habeas 
Corpus,*  and  the  return  set  ibrtii  a  eommit- 
ment  by  two  justices,  by  virtue  of  the  statute 
97  H.  8,  c.  90,  reciting  a  certificate  tirom  ibe 
commissary,  that  a  cause  of  subtrsctiMi  of  tytiwi 
or  other  ecdesiaslical  duty  was  depending  is 
the  ecclestssycal  court,  to  which  the  defendants 
refused  to  answer.     In  that  cause,  though  the 
words  of  the  act  uf  parliament  are  strictly  par- 
sued,  which  gives  the  same  remedy  where  the 
fact  is  for  other  ecclesiastical  dues  as  it  does 
fer  tythes,  yet  beeause  the  certificate  on  which 
the  return  was  grounded,  did  not  set  fertb  ia 
particular  fer  what  the  suit  was  commenced  ia 
the  ecclesiastical  court,  but  only  in  the  dis- 
junctive, for  that  reason  the  commitment  was 
held  insufficient,  and  the  parties  discharged. 
In  Mr.  Rowe'scase,  Bendlow,  fol.  00,  in  Re- 
plevin, the  phuntf  claims  common  appurte- 
nant to  a  manor  or  a  messuage  called  CoiisH 
Grange,  by  prcscriptkHi,  and  they  were  at  isioe 
on  the  prescription ;  but  in  arvest  of  taking  the 
inquest,  it  was  shewn  to  the  oomt,  that  the 
prescriptioo  was  uncertain  fer  the  commoe,  is 
wit,  to  the  manor  or  messuage:  where  be 
ought  to  have  claimed  it  to  one  only.    AnA  the 
court  adindged  them  to  re-pltad,  though  the 
place  itself  was  expressly  ami  oerteiily  named, 
and  called  Cursall  €lrange.    In  the  mme  book, 
fel.  177,  pi.  39,  an  ejectment  «  de  una  acta 
I  '  terre sive  prati*  a4iudged  ill ;  andso  is  the 
same  case  reported.  Dyer  964,  pi.  89,  and  1 
And.  31,  pi.  73.     An  inqoisitioB  on  a'  diem 

*  clausit  extremum'  finds,  that  a  man  wai 
seised  *  de  nno  messoai^  sive  tenesMoM,' 
was  held  void  and  insufficient.  Ley.  9,  IS  Rep. 
48.  So  an  ejectment  *  de  uao  messnagio  nve 
« tenements'  is  ill,  even  after  a  verdict,  1  Rolleli 
Rep.  7,  334.  9  Roue's  Abr.  80.  3  Lennsid, 
998.  Ley.  43.  9  Cor.  691.  1  Siderfin.  995. 
1  Cro.  188,  and  many  other  books.  And  ia 
Noy's  Reports,  on  the  like  occasion,  it  ia  laid, 
that  a  wnt  in  the  disjnnctive  is  ^nid.  And  in 
Popham,  fol.  903,  it  is  beM,  that  an  eieotnast 
<  de  bui^gagio '  sive  tenemenio'  is  nsught 
Though  indeed  in  serjeaniHardreSse'sReMm, 
fol.  173,  in  the  esse  of  Danvers  venm  Wuling- 
ton,  it  was  held,  that  an  geeUneat  •  pie  imo 

*  memuagio  sive  buisagio*  in  Hay  tn^rs  Mnros 
was  good  enough  ;  but  the  reasoo  given  wtf, 
because  «  messuaginm  «t  bmgamm'  mgnify 
thesamething  in  a  honmgfa.  Jken  was  a 
caose(Phuwh.  or  Tr.  8  W.  3.)  abovt  two  yem 
since  in  this  court,  it  wis  an/iiidk«B«it 

lust  Stoker,  fer  that  he  *  febrieavit,  sen  fe- 
mt,'  a  certain  hilkf    foeeptkn 

*  See  Lord  Raymond,  393.  Bok,W.  n 
Mod.  Rep.  166. 

t  See  Stacker's  Csae,  Sslkdd,  349.  9ll 
6  Mod.  Rep.  137. 
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vMldMito  kv  teaman H WW  intbe  duganc- 
lirt,  vImicm  it  ooglit  to  bave  been  pontiTe  and 
fvtinltf.  And  1  think  tlM  eoanad  for  the 
fiweaiiBr  eoold  nercr  get  over  that  ex«ep* 
tin;  and*  la  the  beat  of  aay  renoambranoe, 
Ihoa  waa  bat  one  anairer  thai  waa  aimed  at, 
tad  that  WW,  thai  Iheoffenea  and  fbd  ware 
tiKMw;  ftrhethatcMiaedittobeconnter- 
AM,  might  be  tnily  aatd  to  connteHeit  it : 
Wt  1  think  that  waa  not  held  a  geod  anawer  to 
ihileieeption.  But  in  our  eaae  that  cannot 
befwetendad  :  *  Joitificare'  and  <  VihMndere' 
•RofaVerrdifccntaignificatlan.  Therery 
iafalaientMh  laanoaie  aa  nrach ;  « Jnatt* 
*fiane,  vei  aaHem  exlennare,  dinuinere,  et 
The  « Tel  aakem*  doth 


thai  the  aobaeqaent  woida  are  not  of  ao  great 
faaeastheae  precedent.  hpA  indeed  aimoat 
ippwtt  they  are;  for  he  that  jnatifiea,  denica 
tkit  it  waa  an  ollenee;  whilat  he  thatdimi- 
aidictor  eadenrafaea  it,  am  trnly,  it  waa  an 
dfieooe,  lint  not  ao  great  aaia  pretended.  And, 
Bj  M,  by  venaon  of  thia  onoertainty,  the 
cMut  imnt  be  in  doobt  what  judgment  to 
givf ;  ftt  it  ia  evident,  he  that  would  jnatify 
ar  Joha  Piemd'a  offence  woaU  deeenre  a 
9**tofnniahnMiit,  than  he  that  ahonld  only 
ham  it,  and  aay  it  waa  notao  gnat  an  oAence 
«  Cbamack'a.  Soch  an  invnaion  ia  net  ao 
Wridaad  vilhuiMNB^nor  of  ao  deep  a  dye,  aa 
Ifca  baitorena  aaaawinatlon  that  waa  intended. 
iAcriech  a  mnBner,  methinka,  a  man  migfat 
Mhily  estcnonle  an  ellbnce,  when  it  weald 
be  Ugbly  crimiiml  to  maintain  and  justify  tim 
&et  Besidea,  •Tilipendere'niaybetakento 
vilify,  eeiiledm»  and  condemn  the  Act;  and 
iNatth^bethoottbte  crime?  And  the  fMcmm 
«AweaiAt|  with  tbeae  other  aggraTationa  that 
vcthcif  added,  cannot  mawl  the  OMtter :  lor 
*Uthitb|uaagoe  of  perioading  persona  that 
fir  Jsha  Fieind  nod  air  William  Perkuia  were 
nascent,  and  the  incitiog  the  people  to  treaaon 
tidiabaltion,  depend  .fwiely  on  the  juatifiea- 
te  or  eHeooation  of  the  crime ;  for  if  the 
^  woe  JostiftBd,  peopte  would  be  aooner  in- 
^seedte  feUow  their  example,  ttian  if  it  were 
Mbmrledged  to  bean  offience,  but  the  hem 


Mntm  oTit  leeaened,  dimmiahed,  or  Tilifled. 
M  vhiebof  theae  the  defendanta  aimed  at 
w  doabtful  to  him  that  draw  the  indictment, 
Mtfol  to  the  juijr,  and  therefore  I  hope  the 
Mit  win  give  DO  JQdffBient  on  it.  Bcaidea 
«h|  ay  lord,  there  la,  I  preaome,  another  ez- 
ctptisn  that  mny  pieve  fttal  to  thia  indict* 
M;  and  that  v,  the UMufficientaettioa^ibrth 
wettriniemef  air  John  Freind  and  ait  Wil- 
maP^Hdaa,  in  not  shewing  when,  where,  or 
Mie  whit  jtidgea  th^  were  attatuled,  which, 
w  MAoMaion  to  yoor  hwdahip,  ought  of  ne- 
•vitjrh;  here  been  done,  ladmowledgethat 
^.wS'indaeaBent  requirea  not  much  cer- 
^JHty:  bat  whan  itiaaoch  a  matter,  on  which 
uAwbaledoth  ao  depend  thai  joo  can  make 
>miag  without  it,  and  when  it  ia  traveraable, 
ucaitiB  aobatanoe,  and  must  of  neoeasi^be 
and.  For  inatance,  if  J.  8.  be 
ctTillj  or  orimuMdly»  of  an 


offence,  which  ia  not  ao  but  with  relation  to  a 
fact  of  J.D^  there  the  fact  of  J.  D.  must  be 
certainly  expresaed.  Aa  in  HeUey,  73.  3  Cre. 
75SI.  Plowman,  a  constable,  was  indicted  for 
suffinring  one,  who  waa  arrested  <  pre  quodaflb 
'  fehwia  imtea  facta,*  to  eacane ;  and  because 
it  waa  not  shewn  what  felony  it  waa,  and  when 
done,  he  waa  diacharced.  So  in  this  case,  if  it 
be  an  offence  to  abaohre  traitors,  whether  they 
are  attainted  or  no,  then  the  treaaon  ought  to 
be  8|Mcially  and  particukurly  set  forth,  and 
when  and  where  it  was  committed :  but  if  it  be 
not  an  offence  to  absolve  tfaitors,  unim  they 
ai^  attainted,  then  that  attainder  ought  to  beaa 
fully  and  plainly  expressed  aa  the  time  and 
place  whore  tnoee  traitors  were  executedy 
which  in  thia  indictment  ia  carefully  aet  forth* 
And  that  thia  indictment  ia  faulty  in  this  par- 
ticatar,  I  ahall  endeavour  to  prove,  aa  well  by 


as  by  the  opinions  and  judgmenta 
in  our  Hooka  of  law.  But  inasmuch  as  thia 
indictment  ia  *  prima  impressionis,'  I  must 
trespam  on  your  tordship's  patience,  wbilat  I 
refer  to  other  precedents  in  which  records  are 
mentioned  and  recited,  and  from  a  parity  of 
reason  raduce  them  to  the  present  case.  I  shall 
begm  with  preoedenta  of  declarations.  If  an 
action  of  debt  be  brought  a^^ainst  a  sheriff  for 
the  escape  of  one  in  execution,  the  time  and 
place,  and  the*  court  in  which  the  judgment 
was  obtoined,  is  alwaya  mentioned,  Hero.  74. 
Robinaoo,  511.  Brown's  Entries,  1  par.  18. 
%  par.  15.  Brownlow's  Lat.  Rediviv.  33. 
Thomnson,  138.  and  Vidiajn  193,  197.  and 
aeveral  other  booka. 

.  So  againat  a  sheriff  for  not  taking  one  ia  ex- 
ecution ihat  waa  in  his  presence,  sets  forth  the 
judgment,  and  out  of  what  court,  when  and 
where  the  execution  issued.  Upper  Bendi 
Precedents, 79.  Aston,  57.  S  Brownlow,  35, 36. 

An  action  for  maliciously  indicting  the  plaiiH 
tiff  for  felony  sets  forth,  when,  where,  and  be* 
fore  whom  ttie  indictment  was.  Vidian,  145. 
Hanaard,  84, 85,  and  59. 

•An  information  against  one  finr  taking  and 
carrying  away  the  goods  of  9ifelo  d€  le,  seto 
forth  the  inquisition,  and  before  whom  it  waa 
taken.    Old  Book  of  Entries,  885,  b. 

An  information  for  intruding  into  lands  which 
came  to  the  king's  hands  kv  attainder,  sets  fmth 
the  record  of  attainder,  where,  when,  and  bet 
fore  whom.  Rastall's  Entries,  387,  418.  Plow- 
den's  Commentaries,  547.    Ashton,  181. 

And  so,  my  lord,  in  all  good  precedenta, 
where  records  of  attainder  are  mentioned,  the 
time,  place  and  court  are  always  set  forth .  So 
is  Wiat's  attainder,  Co.  Entries,  79.  Rastall, 
413,  b.    Plowden'sCom.  440. 

So  ia  Littleton's  attainder,  Co.  Entries,  488, 
b.  AndTrussel's  attainder,  Co.  Entries,  846, 
b.  the  duke  of  Someraet's  attainder,  Co.  En^ 
triea,  481,  and  the  attainder  of  John  Bary,  in 
the  aame  hook,  fol.  699.      . 

So  if  the  master  of  the  Crown-Office  takea 
an  inquisition  oonderoing  Uie  esciqie  of  a^y  pri« 
aonera  of  this  court,  according  to  the  39tn  of 
H.  6)  c.  33»  4be  vacord  on  whi^h  they 
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•Mttdiittfld  IB  foHy  taken  fMtice  ^,^^  h«re 
Metf  a  frecpifeat,  Micb.  4  fc  5  Kl.  Rot.  7:  U 
tke  Gitoe  of  Mr.  Braddon  and  Mr.  Speake,  the 
Mietitient*  doth  nM  otilyny  that  my  lord 
Snex  dhl  murder  blmseir  at  ancb  a  time  and 
ptaoe,  huf  adds  farther,  •  aa  hy  in^uiaitiov  takeo 
«  at  th«  Tower  of  Lmidoo  aforesaid,  upon  Tiew 

•  of  ib«  tKNiy  of  the  said  Arthur  earl  of  Eaaex, 
'and  novrm  this  ccmrt  rematmng of  record, 

*  dcien  anwi«  plainly  appear.'  So  the  indictment 
iMDSt  Taabofou^  and  Price,t  for  anbominff 
Imgfdale  to  retract  Ma  eriitence  that  he  had 
menagaiMH  the  Popish  Recttsanfa^  &c.  seta 
^Nrth  the  fteord,  where  and  bHove  whom  such 
«e«riciieo8  werev  8o  in  the  case  of  Thompson, 
Pain  awl  Parewel,  for  printing^  and  puUisbin; 
a  aaudaloiia  pamphlet  relatm^  to  air  Edmond- 
hOTT  Ged*ey*8  death,  the  mformation  t  doth 
IMI begin  Kke  thia  iadiotment,  *  Whereas  Green, 
« Bary,  and  HiH,  were  attainted  ef  murder ;'  bnt 
aekl  mrth,  Thatit  was  m  aoch  a  eoart,  iaaoch  a 
fmir  and  term,  with  the  indictmentand  attainder 
it  large;  and  where  the  record  ia  to  be  fomid. 

1  coold  hislaaoe  in  many  more  preoadenta  of 
Ibe  like  nature ;  hut  I  fear  I  have  tired  your 
krdabip'a  patience  too  much  already,  and  there* 
ibre  ahaU  coadajb  with  oae  that  wiO  lead  me 
totbeopiaiomi  artljadgnwatain  om-beoka  of 
law,  which  I  hope  will  beef  uae  to  tbrtiiy  die 
iprecedents  I  have  cited  to  prove  thia  indict- 
laent  vietotu.  It  is  ia  Ketlway,  I9S.  An  in^^ 
miisitkMr  that  finda  the  attainder  of  oM  Bays : 
ttie  record  ia  laive,  and  therefore  I  ahaM  not 
recite  it,  nor  malm  any  other  obaarvaiiana  ca  it 
than  what  are  in  the  very  report,  which  are  m 
tbeaa  worda:  **  Memonmdum.  Thia  ia^puv- 
tlon  was  drawn  br  good  advice,  thatis  to  aay« 
by  the  ooanctlonmff  Henry  the  7th;  yeltha 
inqoiaitien  which  entilled  the  king  to  Ihe  hBMl, 
by  reason  ef  the  attainder  of  toe  aaid  Bays^ 
dsih  not  make  any  mctttioii  ef  the  bidictera, 
nor  of  the  namci  of  the  jostieea  ef  ocece  who 
took  the  indictoMiit,  but  only  the  aay  of  the 
the  indictment  taken,  and  the  da^  or  his  at- 
taioder,  without  expreasly  OHntioning  what 
kM  of  felday,  bat  *  proanadam  iekMiia,*  and 
Ae  names  of  the  jostioes  before  whom  he  was 
attainted.'^  These  are  the  words  of  the  re- 
porter: and,  my  kMrd,  that  tfak  case  Is  of  ae- 
ttOml  ooneem,  appears  by  the  aeit  case  in  that 
book,  Keilway,  194.  An  indictment  vras  foond 
on  the  escape  of  certain  peroMia  convict,  vrilli« 
out  abewing  befare  what  jostioes  the  convictton 
was ;  and  after  the  matter  was  considered  at 
the  bar  and  the  bench,  the  indictment  was  held 
maufficieDt:  bat  says  that  case,  "  The  names 
of  the  justioes  of  peace  before  whom  the  eri- 
ginai  indictment  was  taken  is  not  material,  nor 
tne  speciff  ing  of  the  fehmy,  •  prout  patet  snpra* 
in  the  case  of  Bays ;  for  where  the  court  is  in- 
slraoced  to  whom  to  write  to  certify  the  record, 

ii      I Ill    *«  .1^        I      I    .     ,.■  ■    ■ 

*  See  the  Indictment  in  Eoelish  and  Latin, 
fol.  9,  pp.  UfS,  1139,  of  thia  Collection. 

f  Bse  tbelttdictoleals  m  English  and  Latin, 
IPol.  7,  pp.  881. 884. 

t  8oath#IttfotnMlio»i  toI.  ^  p^  1359. 


all  the  special  matter  ahallcedne  ia  b^tba  aer^ 
tiftcate :  aad  ahhoogk  the  ioatioeaof  gaoMe* 
livery,  or  other  jaatfcaa,  before  Whom  dbeesa* 
Fictioa  or  attainder  »,  do  not  certify  the  ori- 
final,  it  ia  not  roateiial,  99  that  they  i^srtify  the 
baily  of  the  record  of  the  attainder  er  coavic* 
tton.'*  Theae  ate  the  worda  of  tfaatbooh :  aad» 
mv  lord,  it  mast  be  en  the  aame  reaaoa,  that 
where  a  man  pleada  a  convietion  of  rccuaaaey, 
he  BMiat  shew  before  whom  it  was,  Noy,  89L 
97.  And  80  are  the  proeedento  m  Wniobe'a 
Entries,  538,  593,  M4.  9  Ordwnl.  15.  Hem. 
503.  So  ia  an  notion  for  maltdeosljiBdietiDg 
a  man  for  areasoo,  it  ia  not  aoffieient  to  aay  be 
did  indict  the  phdaliff';  aay,  if  he  adds  coram 
such  parsons,  kntices  eftbe  peaoe^  aadi  omits 
<  ad  gariaaa  deliberandi  amigiwt',  it  ia  ill,  9  Cn. 
367,  Aad  in  an  ^oa  for  mahcioealy  indict- 
iag  a  UMm  of  peijary,  he  must  set  forth  the  m^- 
dictmeat;  and  shew  that  it  was  pvefcvred  before 
oae  that  had  coaasaaoaof  aaeh  matSere.  Aad 
tbatisnatalh  he  imialltbewisa  shew,  that  the 
caase  m  which  he  awara  waa  oorosi  jttdkef 
3  Cro.  795.  Be  that  pisada  a  presentment  ia 
a  coart  leet,  maali  eel  forth  the  Amy  when  the 
ponrtwas  boblea,  tSaaadsrs,  900.  tVeatris^ 
107.  And  thessfereie  plead  thatat » qaaadam  at- 

*  riam'  ha  waa  aamread,  ia  iH,  Modara  Bep,  75. 

AaindiolmeBt  of  mamteaance  im  'qoodani 

*  plaoito  coram  I>Bmhio.  Kega  MKtoate,'  ast 
msDtisoing  where  the  JUagps-Beiioh  ssl,  aai 
hddftlslmatTCBtofjsdgmsat,  1  Vealr.309. 

Ab  ladietnsenl  for  a  second  offence,  when 
Iha  pnmshmaot  ia  greater  than  for  tfM  ilrrt 


I  fins, 


to  recite  tha  fovsMr  eonvietioo,  1  lisn- 
nanl,  995.  Soltwaa  dona  in  Roger  Booth's 
Caae,  Bfo.  666,  pi.  913.  f  a  3  Kabla,  737,  aa 
aMlidneat  for  a  seooad  aieaoe  af  Bvimmgdid 
set  forth  Iha  finrt,  bat  did  aoSsay  wfcare  it  was; 
therefopoTwiadeB  hcM  the  mdietneAt  aaiwbt. 
Aad  if  there  be  a  naaeasHy  of  setting  foitt  sa 
precisdy  tha  totaoonolion,  to  iDifce these- 
oondomaatha  mater,  mafoinki,  iareasoo, 
it  mast  aa  oertanly  be  sal  forth,  whara  it  gives 
thavaryeisstothaofcwa.  And  if  each  a  ge- 
neral way  of  refonhy  to  seoerds  aheold  be  al- 
lowed ia  iadjctmenls,  it  woaki  not  only  over* 


throw  all  the  preasdeBtt  aad  otiier  anttoritiei 
I  have  cited,  bat  the  defondawte  naaSt  needi  be 

bo  oat  aff  from  the  pfMl^ge  of  pleading  *  Nol 
*  tiel  Hecord,'  or  traverriag  It,  aa  waadoae ia 
Bi^'aGose  bafove-maatioBed :  for,  althooth 
sucha  trnvcne  might  amofmC  alaMst  to  the 
goneral  issue,  yet  eompiehending  nmlter  or 
Uiw,  the  defadanto  may  plead  it  speciallT, 
Mobart,  197.  And  if  the  defoadaate  plead  the 
general  inana,  hew  shall  they  know  where  to 
go  to  find  oat  the  record,  to  see  whether  a  true 
copy  bepTodnoed against thesnf  And  it caoBOt 
be  a  safficvent  answer  to  say,  that  the  iodict- 
ment  aeto  forth  that « debite  etlegithne'  they 
were  convicted  and  attainted ;  it  most  be  shews 
after  what  manner  they  were  attainted,  that  the 
fmtm  ntevjudge  whether  it  was  legally  done  or 
no.  In  PMrick  Harding's  Case,  in  the  first 
yearof  this  king  add  the  hite  queen  (itkrre* 
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Mid  m  i  Veirtr.  Sia),*  tfa«  iiulieliiient  ft^inst 
In  wit  fiir  higfa-treaaon,  ami  did  aet  forth 
thai  beadhereU  (o  the  kiog'a  eoemiea.  The 
jury  fband,  that  be  liatcd  and  aeot  aoldiera  to 
Ike  Freaob  kiqjf .  tbeo  ao  •enemv  to  our  kio^ 
•Ddaaceii;  botUwooart  held  tne  iDdictmest 
too  f hoft  thare,  becauae  it  nMDiioDed  *  bostibua 
'ciininicis'  geserally ;  wbereaaitabould  have 
Ht  forth  who  theae  eDemiea  were,  that  the 
cfort  might  take  notice  whether  Jbey  were 
enemies,  as  the  law  intended. 

In  the  caaeof  Woodly  and  Bezly,  S  Croi 
1^\.  Yelrerton  913.  1  Brownlow  114.  In 
debt  for  mC  upon  a  lease  for  years,  the  plain- 
tiff derires  bis  title  by  the  grant  of  the  rever- 
noo  by  way  of  bargain  and  sale  in  fee  from  the 
fint  lessor,  and  declares,  that  by  indenture  of 
inch  a  dale,  one  grants,  bargains  and  sells  for 
Bumey  to  him  the  reversion  In  fee,  which  in- 
dcDtoie  was  inmlled  such  a  day  *  secundum 
*f<)nnam  statuti;'  and  on  nil  debet  pleaded, 
tbere  was  a  verdict  for  the  plaintiff:  vet  jndg- 
meot  was  arrested,  because  the  plaititifT  had 
Dit  shewn  in  what  court  the  indenture  was  in- 
lolicd ;  though  it  mieht  have  been,  and  un- 
doubtedly it  ^as  alledged,  that  it  was  but  a 
coDTeyaoce  to  the  title,  and  an  inducement  to 
the  action,  and  *  secundum  formam  statuti' 
ihews  it  was  *  debite  et  leg^itime.'  So  in  Allen 
19.  King  against  Soroerland.  In  debt  for  rent 
the  piaiDtiff  declares  on  a  lease  for  years  made 
b/  B  straager,  %vho  bargained  and* sold  the  re- 
Terfioa*  per  indeutnram  debito  modo  inrotulat' 
'  JQ  Cuiia  Cancel  laria. '  After  a  verdict  for  the 
pfauBtiff,  on  nil  debet  pleaded,  it  was  moved  in 
trrest  of  judgment,  that  he  bad  not  alledged 
the  iDfoliment  to  be  within  six  months,  nor 
'lecuodum  formam  statuti;'  and  though  it 
vere  said  to  be  debito  modo,  yet  that  would  not 
DKodthe  matter,  nor  aid  the  incertaiuty,  and 
therefore  judgment  was  arrested.  8o  m  the 
tame  book  and  folio,  Colman  against  Painter. 
Iq  an  action  by  the  lessee  against  his  lessor  on 
t  covenant  for  peaceable  enjoyment,  he  assigns 
for  breach  a  former  lease  to  J.  S.  Tlie  defen- 
dant pleads,  that  the  lease  to  J.  S.  was  with 
cooditioo  of  re-entry  for  non-payment  of  rent, 
•ad  thai  before  the  lease  made  to  the  plaintiff, 
the  rent  was  behind,  and  *  legitime  demandat' 
*  tecandam  formam  indentures,'  and  upon  non- 
payment be  re-entered,  and  made  the  lease  to 
the  plaintiff:  and  upon  demurrer  it  was  re- 
lolved,  that  the  demand  was  insufficiently  al- 
la%^;  for,  says  the  book,  he  ought  to  set 
forth  certainly,  when  and  where  it  was  made, 
that  it  might  appear  to  the  court  to  be  legal. 

1  iball  trouble  your  lordship  but  with  one 
case  mors  to  this  point ;  it  is  in  S  Jjennard  7S. 
A  Quo  Warranto  was  brought  by  the  queen 
^f^ioatsir  John  Constable,  who  claimed  cer- 
^  wieek  in  the  eoanty  of  York.  The  defen- 
w  pleaded,  that  Edward  duke  of  Buckmg- 
kam  was  seized  of  sui^  a  manor,  to  which  he 

*  See,  also,  in  toI.  19,  p.  645.  oCthis  Col- 
'fction,  a  Note  of  Patrick  Harding's  Case  from 
^  MS8.  of  w  WiUwm  WiUiADM. 
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Ind  wrtck  ftpp^dant,  and  that  h«  was  <-df 

*  alta  proflilionc  dedito  modo  attinctus,'  and  that 
found  before  the  esobeator ;  and  shewed  fur** 
ther,  that  that  manor  descended  to  queen 
Mary,  who  granted  the  same  to  the  earl  or 
Westmoreland,  who  granted  the  same  to  the 
defendant:  upon  which  it  was  demurred;  and 
exception  was  taken  to  the  plea,  because  th« 
attainder  is  not  fully  and  certainly  pleaded.  It 
was  argued  by  PiowdeOy  counsel  for  thedefeur 
dant,  that  the  attainder  was  certainly  pleaded^ 
'  scilicet,  debito  modo  attinctus :'  For,  says  be, 
it  is  shewn  that  the  wreck  is  appendant  to  the 
manor,  and  then  if  he  hath  the  manor,  he  hath 
the  wreck  also :  and  if  he  had  the  manor,  it  is 
not  material  to  the  queen  how  he  hath  it ;  for 
the  oueen  doth  not  claim  the  same,  but  kifk* 
peacbeth  the  defendant  for  using  there  suck 
a  liberty.  But  he  there  grants,  tliat  if  the 
heir  of  the  duke  had  demanded  the  manor  there 
against  him,  the  attainder  ought  to  have  been 
pleaded  certainly.  And  if  sO^  much  certainty 
be  required  in  pleading  an  attainder  that  make^ 
a  title  to  an  estate,  that  attainder  muat  needs  be  ^ 
aa  fully,  as  clearly,  and  as  certainly  set  forth  ; 
that  is  the  ground- work  and  foundation  of  ae 
indictment  for  that  which  is  called  a  very  great 
offenoe,  which  is  not  for  alisolving  two  person* 
in  the  parish  of  Paddington,  nor  for  absolving 
two  impenitent  traitors,  but  for  absolving  two  per* 
sons  attainted  of  high- treason,  who  did  not  re* 
pent  of  that  treason  of  which  they  were  at<» 
tainted. 

There  are,  my  lord,  I  think,  some  other 
faults  in  the  indictment.  It  mentions.  That 
sir  John  Freind  and  sir  William  Pei:kins  were 
attainted  for  high- treason,  in  compassing  the 
king's  death,  and  adhering  to  bis  enemies  : 
which  were  two  treasons  in  each  of  them,  and 
consequently  four  in  all.  Yet  afterwards  the 
indictment  says,  that  these  defendants  intend* 
ing  to  justify  the  horrid  treason  aforesaid  (id 
the  singular  number.)  So  in  the  conclusion^ 
that  the  absolution  was  ^iven  *  absque  alique 

*  pienitentia  pro  alta  proditione  jpraedicta  prlue 
^  declarata,'  without  shewing  which  treaaon  lA 
particular  was  unrepented  of;  and  each  oC 
them  was  not  obliged  to  repent  of  all  the  tr(*a- 
sons,  for  they  were  not  all  bis  own.  And  is 
like  the  case  this  very  terra  in  this  court,  where 
a  resceus  was  returned  against  two  persons, 
thatthey  had  rescued  J.  8.  predict'  without 
shewing  which,  and  there  was  J.  Bjeni(rr,  and 
J.  S.  junior  before- mentioned ;  and  for  thia 
incertainty  that  return  was  quashed.  And  it 
seems  to  me  to  bear  ^ome  resemblance  to  the 
oaseof  Tindall  and  Cobbs,  3  Lennard,  fol.  9, 10« 
In  an  action  of  waste,  the  declaration  shewe 
the  demise,  of  the  manor  of  WoWerton  and  other 
lands,  and  assigns  the  waste  *  in  quodam  bosco 

*  vocat'  Wolverton  Wood,  parceP  pr^istor' s 
and  it  was  held  insufficient,  for  that  it  could 
not  be  parcel  ef  the  manor  and  other  lands 
also. 

I  must  likewise  humbly  submit  it  to  your 
lordship,  whether  the  fact  itself  be  sufficiently 
get  forth,  •  et  eos  ebaelvi  pronuntieTerttDt,'  pre^ 
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Qonneed  them  to  be  absolv«d :  wbetlier  it  doet 
not  refer  to  eotnewhat  to  be  done  beieefter, 
ftnd  oogbt  not  retber  to  bave  been,  *  eoe  abio- 
/  lutoe  proMuntiaveroDt.' 

The  proclematioa  for  eridence  before  tbe 
jury  is  sworn,  wbtcb  ou^^bt  to4)e  after,  and 
several  other  informalities  w  tbe  indietmeotand 
prooeedinffs,  1  sboold  have  spoken  to ;  and 
Lave  justified  and  maintained  tbe  imposition 
of  hands,  from  tbe  doctrine  and  practioe  of  oor 


chnrcb ; '  and  likeirise  liave  asid  som^wliat  to 
the  matter  that  is  speciaUy  foond,  to  prow 
that  these  defendants  aie  thereby  aoiioitled  of 
tbe  whole :  but  thescl  things  will  (I  donbi  not) 
be  much  better  done  oy  such  other  ooannel  ae 
Yonr  lordship  shall  plesse  to  hear  for  the  de- 
fendants. I  am  sensihie  I  hare  already  beeo 
tootedioos,  for  which  I  humbly  beg  paraon  of 
your  lordship,  and  pray  your  judgmest  lor  tlie 
defendants* 


39«.  The  Trial  of  Joseph  Dawson,  Edward  Forseith,  Willi  a  ic 
Mat,  Wm.  Bishop,  James  Lewis,  and  John  Sparkks,  at 
the  Old-Bailey,  for  Felony  and  Piracy :  8  William  IIL 
A.D.  1696.* 


The  SessioDS  of  Oyer  and  Tenniner,  and 
moi  delireryt  hdd  for  our  aovereign  lord  the 
ling,  for  the  Jurisdiction  of  tfie  Admiralty  of 
England,  at  Justice  Hall  in  the  Old  Bailey,  in 
the  suburbs  of  the  dty  of  London,  op  Monday 
the  19th  day  of  October,  m  the  8th  year  of  the 
j-eign  of  oar  said  sovereign  lord  king  WiJUam 
tbe  3d,  over  England.  &c.  before  the  right 
hoA.  Edward  Russd,  esq.  Henry  Priestnan, 
esq.;  sir  Robert  Rich,  kt.  and  bart ;  sir  George 
Rooke,  kt.  sir  John  Hettblon,  kt.  and  James 
Kendal,  esq.  Commissioners  for  executing  and 
exercising  the  office  end  phu»  of  Lord  High 
Admiral  of  Engbnd,  respectively  assigoed  snd 
deputed;  the  right  worshipful  sir  Charles 
Hedges,  kt  Doctor  of  Law,  Lieutenant  in  the 
High  Court  of  Admiralty  of  England,  Com- 
missary General  of  our  sovereign  lord  the  king, 
and  President  and  Judge  of  the  said  court;  the 
right  hon.  sir  John  Holt,  kt.  Lord  Chief  Jus- 
tice of  the  King's  Bench ;  sh-  Geoige  Treby, 
kt.  I/>rd  Chief  Justice  of  the  Common  Pleas ; 
air  Edward  Ward,  kt.  Lord  Chief  Baron  of  the 
' Exchequer;  sir  Thomas  Rokeby,  kt  and  one 
'  of  the  Justices  of  the  King's  Bench ;  sur  Sa^ 
muel  Eyre,  kt  another  of  Uie  Justices  of  the 
King's  Bench ;  sir  John  Turton,  kt  another  pf 
tbe  Justices  of  tbe  King's  Bench ;  sir  John 
Powell,  kt.  one  of  the  Justices  of  the  Common 
Pleas ;  sir  Littleton  POwis,  kt  one  of  the  Barons 
of  the  Exchequer;  William  Bridgeman  and 
Josias  Burchet,  esqrs. ;  Secretaries  of  the  Ad- 
miraity  of  England;  Thomas  Lane,  William 
King,  and  John  Cooke,  respectively  Doctors  of 
Laws;  and  others  bis  Miyesty's  Justiosi 
nsmed  in  the  said  Commisskm. 


*  This  case,  linder  the  name  of  Rex  v.  May, 
Bishop  and  others,  is  cited  jn  East's  Treatise 
of  the  Pleas  of  the  Crown,  ch.  1?,  a.  S,  from  a 
if  anuscript  Commentary  by  Mr.  Justice  Tieby 
upon  lord  Hak's  Slunmary,  of  which  an  ac- 
count is  given  by  Mr.  East  immediatelj  aAer 
tiie  prefiwe  to  his  Treatise, 


His  Majesty's  Commissioners  bebg  then 
and  there  met,  the  Commission  was  read,  and 
prockmation  made  for  attendance :  After  which, 
the  gentlemen  of  tbe  grand  jurv  were  csalled 
and  sworn,  and  reoeiv^  their  cnarge  from  sir 
Charles  Hedges,  kt  Judgaof  the  High  Court 
of  Admiralty,  who  set  forth  unto  them  tbe  na* 
ture  of  the  Commission,  the  extent  of  the  juris- 
diction of  the  court,  and  the  subject  matter  of 
their  enquiries. 

Then  the  witnesses  for  the  king  being  swotb, 
the  grand  jury  withdrew,  and  after  a  little  time 
returned,  finding  BiUa  vera  against  Henry 
Every,  not  yet  taken,  Joseph  Dawson,  Edward 
Forseith,  niiliam  May,  William  Bishop, 
James  Lewis,  and  John  Sparkes,  prisoners, 
for  feloniously  and  piratically  taking  and  car* 
rving  away,  from  persons  unknown,  a  certata 
ship  called  the  Gunswav,  with  her  tadcle,  ap- 
parel, and  furniture,  to  the  value  of  1,000/.  and 
goods  to  the  value  of  110/.  together  with 
100,000  pieces  of  eight,  and  100,000  cheqnins, 
upon  the  high  seas,  ten  leagues  from  the  cape 
St  Johns,  near  Surat  in  the  East  Indies.  Then 
Dawson,  Forseith,  May,  Bishop,  Lewis,  and 
Sparkes,  were  brought  to  the  bar,  and  their 
Indictment  was  read. 

Joseph  Dawson  confessed  that  he  was 
Guiltv  ;  but  the  rest  pleaded  Not  GniTty,  and 
put  diemselves  upon  their  trials;  and  thei«. 
upon  the  petty  jury  was  called,  and  thej^rsonn 
whose  names  follow  were  sworn:  William 
Walker,  John  Child,  Edward  Leeds,  Thomaa 
Claike,  Nathan  Green,  Henry  Sherhmoke, 
Bemamin  Dry,  John  Sherbrooke,  8amu«l 
Jadkson,  Thomas  Emms,  Henry  Hunter. 
John  Hall. 

Then  the  King's  Learned  Counsel  opened 
the  Indictment,  &c.  and 

.  Dr.  'Nemton  made  a  Speedi,  whidi  is  a* 
follows : 

My  Lord,  and  Gentlemen  of  the  Jmy  ; 
The  prisoners  are  mdicted  for  piracy,  in  rob* 
bing  and  plundering  the  ship  Gunsway ,  belong- 
ing to  the  Great  Mogul  and  his  sulgeGteyUi  Che 
Indian  seas,  to  a  very  great  fnlt^e* 
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Jor  Tdony  and  Piracy. 


Ind  tiM  Md  WIS  niitable  to  their  begin* 
ttu^;  tbej  first  pradiied  these  onmee  qdod 
their  own  oounti^men,  the  Englisb,  and  toen 
cootinaed  them  en  to  etrengpers  and  ford|^neri: 
For  the  ship  in  which  this  piracy  was  com- 
mitted, was  an  Enffliah  ▼easel,  caUed  the 
Charles  the  Second,  helonging  to  sereial  mer- 
cbants  of  this  d^,  dengncd  for  other  ends,  and 
a  6r  diffinnent  Toyage,  which  bj  these  crimi- 
Dsli,  with  the  assbtanoe  of  one  Every,  their 
captain  in  all  those  rillainies,  was  seized  near 
the  Groyne  in  Spain,  in  May  ia94k,  from  which 
pbce.  baring  first,  bv  force,  set  captain  Gibson 
ttie  commander  on  sbore,  thev  carried  off  the 
ship,  and  with  it  committedf  many  and  great 
piracies  fiir  several  years  (as  will  appear  in  the 
coarse  of  the  evidence)  in  xa^  of  the  parts  of 
the  known  world,  without  distinction,  upon  all 
aitions,  and'  persons  of  all  religions. 

Their  last  piracy  was  this  in  the  Indies,  the 
greatest  in  itself,  and  like  to  be  the  most  pemi- 
doQS  in  lis  oonseqnenoes,  especially  as  to  trade, 
csnAdering  the  power  of  the  Great  Mogul,  and 
the  oataml  iodination  of  the  Indians  to  re- 
verie :  But  tlM^  are  now  brought  hither  on 
diar  trial,  and,  irthe  matters  they  ore  charged 
with  aiiall  be  proved,  to  receive  tnat  judgment 
from  yon  their  crime  deserves;  and  that  is 
piracy,  which  by  so  much  eaoeeds  theft  or 
fobboj  at  land,  as  the  interest  and  concerns 
of  kingdoms  and  nations  are  above  those  of 
private  fiuniltes,  or  particular  persons:  For 
•offer  pirates,  and  the  commerce  of  the  world 
must  cease,  which  this  nation  has  deservedly 
so  great  a  share  in,  and  reapa  such  mighty 
advanlaffe  by:  And  if  they  shall  go  away 
nopuDttbed,  when  it  is  known  whose  subjects 
th^  sre,  the  consequence  may  be,  to  involve 
the  natioiis  oonoemed  in  war  and  blood,  to  the 
destmctkHi  of  the  innooent  English  in 
loss  of  the  Indian 


.  the  total  loss  of  the  Indian  trade, 
and  therdiy  the  impoverishment  of  this  king- 
Hie  Witnesses  lor  the  king,  viz.  John  Dan 
and  Philip  Middleton,  vrera  then  called  and 
sworn,  and  in  the  opinion  of  the  conrt  ffavea 
foil  evidence  against  the  prisoners,  which  was 
voy  clearly  annmied  up  by  the  lord  chief  jus- 
ties  Holt ;  the  tenonr  whereof  is  particularly 
set  forth  in  the  fidkiwiiy  TVials ;  but  the  jurv, 
OQQtnuy  to  the  expectation  of  the  court,  brought 
in  all  the  prisonerB  Not  Guilty ;  whereupon  the 
sessions  was  ai||oinrtted  to  Saturday  the  3lst  of 
(tetsber  fbUowmg,and  the  prisoners  wereeom- 
a  new  warrant  for  several  other 


Ocfo6cr  dl»  1696. 

'  The  Court  being  sat  (at  which  were  present 
sir  Chvies  Hedges,  jndge  of  the  high  court  of 
Adsuraltj,  the  lord  chief  jnstioe  Hoit»  the  lord 
dnef  iysbce  Trbby,  the  lord  chief  baron  Ward, 
Mr.  )ntioe  ReMy,  Mr.  justice  Torton,  Mr. 
jmcifle  Byve,  Mr.  baron  Powis,  Dr.  Lane,  Dr. 
King,  and  Dr.  Cook),  the  ooart  proceeded  in 
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C/.  of  At*  Cryer,  make  proclamation. 


Cryer,  O  yes,  O  yes,0  yes.  All  manner  of 
persons  that  have  any  thing  more  to  do  at  thia 
sessions,  draw  near  and  gire  yoor  attendance : 
and  you  sheriff  of  the  city  of  London,  return 
the  several  precepts  directed  to  you,  and 
returnable  hi^  this  day,  upon  pain  and  peril 
that  ahall  follow  thereon. 

Then  the  grand  Jury  were  called  over,  and 
the  appearances  marked. 

CI,  qfAr,  Make  prodamation. , 

Cryer.  O  Tea,  &c.  The  lords  the  king's  jus* 
tices  charge  and  command  all  persons  to  keep 
silence  while  the  charge  is  givrog. 

Sir  CharltM  Hedget,  the  Judge  of  the  Ad« 
miralty,  said  to  the  Grand  «iury  upon  this 
occasion: 

Gentlemen  of  the  Grand  Jury; 

The  opinion  which  this  coi|rt  had  of  thn 
good  intentions,  abilities,  and  integrity  of  .tho* 
last  Grand  Jury  was  so  fully  answered  at  our 
late  meeting  in  this  place,  that  1  am  coofideo^ 
all  good  Englishmen,  who  were  witnesses  of 
their  proceedinp;s,  will  concur  in  giving  them 
public  thanks  for  the  good  services  which  they 
then  performed :  1  wish  that  all  others,  who 
were  concerned  in  the  dispatch  of  that  day'i 
business,  had  the  like  pretence  to  have  the 
same ;  the  public  justice  of  the  nation  would 
not  then  have  lain  under  any  manner  oC 
reproach,  neither  would  you  have  had  this  for** 
ther  trouble.  But  seeiag  that  it  hatli  so  hap* 
peoed,  it  ia  become  absolutely  necessary  that  n 
forther  and  a  strict  enouiry  should  be  mado 
afier  those  crimes  which  threaten,  and  tend  to 
the  destruction  of  our  navigation  and  trade ; 
and  therefore  I  am  assured  of  your  patience^ 
whilst  I  shew  you  briefly: 

1.  What  the  crimes  arC)  which  you  ar«  to 
enquire  after. 

8.  How  far  the  jurisdiction  and  your  power 
in  making  these  enouiries  doth  extend. 

3.  What  is  the  ildty  incumbent  on  you  in 
this  behalf. 

1.  As  to  the  crimes,  I  shall  not  repeat  what 
was  mentioned  touching  all  the  ^rticulara 
thereof,  at  the  opening  of  this  sessions ;  but 
confine  my  discoitrse  to  those,  which  1  find  by 
the  calendar  will,  at  this  time,  necessarily  fiiu 
under  your  examination ;  and  those  are  pira- 
des. 

Now  piracy  is  only  a  sea-term  for  rd>bery, 
piracy  beiog  a  robbery  committed  within  the 
jurisdiction  of  the  Admiralty.  If  any  man  be 
assaulted  within  that  jurisdiction,  and  his  ship 
or  goods  riolently  teken  away  without  legal 
autnority,  this  is  robbery  and  piracy,  if  the 
marinera  of  any  ship  shall  violently  dispossess 
the  master,  and  afterwarda  carry  away  the 
ahip  itsdf,  or  any  of  the  ffoods,  or  tackle, 
apparel  or  furniture,  with  a  felonious  intention, 
in  any  phioe  where  the  lord  Admiral  bath,  or 
pretends  to  have  jurisdiction,  this  is  also  robbery 
and  piracy.  The  intention  will,  in  these  cases, 
appear  by  ooDsidering  the  end  for  which  Urt 
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fact  was  committed ;  and  tbe  end  will  be  known, 
if  the  e?iJeuce  shall  shew  you  what  bath  been 
done. 

3.  Now  the  jurisdiction  of  the  admiralty  is 
ileclared  and  described  in  the  statute  and  com- 
luissibii,  by  Tirtue  of  which  we  here  meet,  and 
is  extended  throughout  all  seas,  and  the  p^irts, 
haveqs,  creeks,  and  rivers  beneath  the  first 
bridges  next  tbe  tea,  even  unto  tbe  bigber 
water*  mark. 

The  king*  of  England  hath  not  only  an  em- 
pire and  sovereignty  over  the  British  seas,  but 
also  an  undoubted  jurisdiction  and  power,  in 
concurrency  with  other  princes  and  states,  for 
the  punishment  of  all  piracies  and  robberies  at 
^ea,  in  the  most  remote  parts  of  the  world  j  so 
that  if  any  person  whatsoever,  native  or  fo- 
reigner, Christian  or  Infidel,  Turk  or  Pagan, 
with  vvfaose  country  we  have  no  ivar,  with 
whom  we  hold  trade  and  correspondence,  and 
are  in  amity,  shall  be  robbed  or  spoiled  in  the 
Narrow  Seas,  tbe  Mediterranean,  Atkintic, 
Soutbam,  or  any  other  seas,  or  tbe  branches 
ithereof,  either  on  this  or  tlie  other  side  of  the 
line,  it  is  piracy  witbtn  the  limits  of  your  en- 
quiry, and  the  cognizance  of  this  court. 
'  S.  Concerning  tbe  duty  incumbent  upon  yon 
in  making  your  enquiries  and  presentments, 
vou  may  consider  that  there  is  a  great  trust 
and  authoritv  committed  to  you ;  and  there- 
fore it  will  be  expected  that  a  suitable  care 
ahould  be  had,  and  your  power  executed  ac- 
aording  to  a  weil-reguTated  discretion  :  as  yon 
are,  on  the  one  hand,  to  take  care  that  the  court 
be  not  troubled,  nor  any  man  put  in  baaard  of 
his  life,  through  any  frivolous,  or  malicious 
prosecu**on ;  so,  on  the  other  side,  and  more 
espcciaUy  in  the  cases  of  great  and  public 
offences,  you  areto  use  your  utmost  endeavours 
that  justice,  tbe  support  of  government,  be  not 
obstructed  by  an}'  partial  proceedings. 

You  are  not  obliged  in  all  cases  to  require  a 
dear  and  full  evidence,  but  only  to  examine 
till  you  find,  and  are  satisfied  m  your  con- 
sciences, that  there  is  sufficient  and  just  cause 
to  put  the  party  accused  upon  bis  trial.  You 
cannot  cou\ict,  but  may  in  effect  acquit  the 
greatest  crimiuals ;  and  therefore,  if  you  do 
but  find  pi  ouis  enough  to  create  a  presump- 
tion against  the  party  accused,  when  the  case 
seems  odiuus,  anil  is  of  great  consequence  and 
importance,  your  safest  way  is  to  put  it  in  a 
prtiper  method  for  the  petty  jury,  who  are  to 
receive  full  satisfaction  from  the  evidence  that 
shall  be  yiven  in  the  presence  of  the  party ;  ami 
according  to  that  evidence,  have  power  to  de- 
termine whether  guilty,  or  not  guilty,  con- 
demn, as  well  as  acquit. 

And  u|K)n  this  occasion,  seeing  many  who 
are  uuon  that  service  are  present,  it  seems  fit 
that  they  should  also  know  that  they  have  no 
iJow  er  lo  do  more  or  less  than  what  is  agreeable 
l^the  evidence:  they  are  not  to  interpose  iu 
points  of  law,  or  to  be  swayed  by  any  consi- 
deration whats(»ever,  but  what  shall  arise  from 
the  proof*  ju  liciallv  made  ;  they  are  iudeed 


tbey  are  as  miich  restrained  by  the  dictates  of 
conscience,  informed  and  convinced  by  tea* 
sonable  proofs,  as  the  judges  on  the  beuch  ara 
by  the  rules  of  law. 

No  man  can  believe  just  as  lie  lists  ;  and 
therefore  a  determination,  or-judgment  at  will 
and  pleasure,  will  never  be  thought  to  de- 
serve the  name  of  a  verdict :  foir  whatever 
may  be  pretended,  the  iVOrld  will  not  be  per- 
suaded that  a  jury  hath  pursued  the  dictate  of 
Conscience,  unless  some  reasonable  grouoda 
for  its  proceedings  shall  appear ;  and  Iherefbre^ 
whenever  it  shall  happen  that  notorious  roalefac* 
tors  escape  unpunished,  notwitlistandiog  that 
in  the  opinion  of  most  good  men  there  was  a 
full  and  sufficient  evidence  for  their  conviction, 
it  is  to  be  wished,  and  indeed  it  seems  to  me  to 
be  necessary,  in  cases  that  relate  to  the  laws 
of  nations,  that  tbe  reasons  which  induced 
such  a  determination,  should  be  given  for  tbe 

{mblic  satisfaction ;  otherwise,  since  fordig^nert 
ook  upon  the  decrees  of  our  courts  (^justice 
as  tlie  sense  and  judgment  of  the.  whole  na- 
tion,  our  enemies  will  be  glad  to  find  an  occa- 
sion to  say,  that  such  miscreants  as  are  oot  of 
the  protection  of  all  laws,  abd  civil  goveni- 
inent,  are  abetted  by  those  who  contend  for 
the  sovereignty  of  the  seas.  The  baHbaroos 
nations  will  reproach  us  as  being  a  harbour, 
receptacle,  and  a  nest  of  pirates ;  aud  our 
friend^  will  wonder  to  hear  that  the  enemies  of 
merchants  and  of  mankind,  should  find  a  sane* 
tuary  in  this  ancient  place  of  trade.  Nay,»  we 
ourselves  cannot  but  confess,  that  all  king*- 
doms  and  countries  who  have  suffered  by  £n^« 
lish  pirates,  may,  for  want  of  redress  in  tbe 
ordinary  course,  have  tlie  pretence  of  justice, 
and  the  colour  of  the  laws  of  nations  to  justify 
their  making  reprizals  upon  our  merchaotai 
wheresoever  they  shall  meet  theip  upon  the 
seas.  If  a  jury  happens  in  these  cases  to  be 
too  severe,  there  is  room  for  mercy,  and  1  am 
confident,  that,  upon  a  just  representation>  tbe 
innocent  never  failed  of  obtaining  it :  but  for 
a  fault,  neglect,  or  error  on  the  other  hand, 
there  is  no  relief  for  injured  foreigners,  but  by 
their  carving  out,  as  Vi'e  may  be  sure  they  will, 
for  themselves,  such  a  satisfaction,  upon  our 
merebaots,  as  they  shall  think  fit,  whenever 
they  shall  have  an  opportunity  ;  and  so  our 
whole  nation  must  unavoidably  suffer  both  ia 
lepuiation  and  interest,  and  all  as  it  were 
tij rough  our  own  default. 

I  hope  what  hath  been  said  upon  this  unex- 
pected occasion,  will  not  be  looked  upon  as  in- 
tended to  influence  any  jury  ;  1  am  sure  it  is 
far  from  being  so  designed  :  religion,  consci- 
ence, honour,  common  honesty,  bnmaDitjr, 
and  all  laws,  forbid  such  methods :  there  is  no 
doubt  but  the  judge,  as  well  as  tbe  juryman, 
then  best  discharges  his  duty,  when  he  pro- 
ceeds without  favour  oraffectiou,  hatred  or  ill- 
will,  or  any  partial  respect  whatsoever. 

Every  man  ought  to  be  extremely  tender  of 
such  a  '|>erson  as  he  has  reason  to  believe  is  in^ 
oocent ;  but  it  should  be  considered  likewisa^ 


jOdffes  ot  tht  tact,  but  they  are  not  arbitrary  ;  I  oe  the  other  aide,  that  he  who  hriogs  a  Boto 
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rioai  pirati*,  bf  eommon  malefactor  to  justice, 
eofitributes  to  the  safetv  and  preservation  of 
^e  livhi  of  many  Y  both  bad  and  good  ;  of  the 
good,  by  means  of  the  assurance  of  protec- 
tKNi,  and  ol*  the  had  too,  by  the  terror  of  jus- 
tice. It  was  upon  this  consideration  that  the 
Rmnan  emperors  iu  their  edicts  made  this 
piece  of  service  for  the  public  ^ood,  as  meri- 
lonoos  as  any  act  of  piety,  or  religious  worship. 

Our  own  laws  demonstrate  how  much  our 
le^pslators,  and  particularly  how  highly  that 
gn«t  prince  king  Henry  the .  fifth,  aud  his 
iwrlianieot,  tbou^it  this  nation  concerned  in 
broriiling  for  the  security  of  traders,  and  scour- 
injf  the  seas  of  ro?ers  and  free- hooters.  Cer- 
tainly there  never  was  any  age  wherein  our 
ancestors  were  not  extraordinary  zealous  in 
that  affair,  looking  upon  it,  as  it' is,  and  ever 
niU  ke,  the  chief  support  of  the  navigation, 
trade,  wealth,  strength,  reputation,  and  glory 
jpf  this  nation. 

Gentlemen,  our  concern,  as  our  trade  is, 
boj^hi  io  reason  to  be  rather  greater  than  that 
«f  our  fore- fathers;  we  want  no  manner  of 
ioduceinents,  no  motives  to  stir  us  up,  whether 
«e  consider  our  interest  or  honour  ;  we  have 
aot  ooly-  the  iiacred  word,  but  also  thegtorious 
sets  o(*  the  best  of  kings,  which  sufficiently 
toanilf!»*t  to  us,  that  the  goo<l  and  safety  of 
tliis  uation  is  the  greatest  care  of  iiis  life.  Let 
eiery  man,  ttierefore,  who  pretends  to  any 
tliio^-  of  a  tnte  £ngli&h  spirit,  readily,  cheer- 
lui.y,  follow  so  good,  so  great,  so  excellent  an 
example,  by  assisting  and  contributing,  to  the 
nimwit  of  his  power  and  capacity,  at  all  times 
towards  the  carrying  on  his  noble  and  generous 
^esijfns  For  the  common  eood,  and  [mrticularly 
at  ihis  time,  by  doing  all  that  he  can,  to  the 
fad  that  by  the  administration  of  equal  justice, 
thedisciphne  of  tlie  seas,  on  which  the  good 
aod  safety  of  this  nation  entirely  depends,  may 
be  supported  and  maintained. 

•  Thenithe  Witnesses  being  sworn  in  court, 
Ibe  (^rand  Jury  witluJrew  to  hear  their  evi- 
d«uce ;  aod  io  the  mean  time  T.  Vaoghan,*  J. 
Ilorphey,  and  Tim.  Brenain,  were  arraigned, 
*bom  the  kf«per  of  Newgate,  by  order, 
Wonghttothebar. 

C/.  ^Ar,  T.  Vaughan,  Hold  up  thy  band. 

Kbicb  he  did.)    Thou  standest  indicted,  &c. 
tbou  Guilty  of  this  high  treason  \^ hereof 
tbon  Uandest  imiicted  or  Not  Guilty  ? 

Vaughiin,  Not  Guilty. 

CL  (if  Ar.  Culprit,  l)ow  wilt  thou  be  tried  ? 

Vunghun.  By  GihJ  und  this  country. 

Ci.qf'Ar.  God  send  thee  a  good -deliver- 
ance. 

^^'^^r-  J.  Murphey,  Hold  up  thy  hand. 
(B  hicb  he  did.)  Thoo  standest  indicted,  &c. 
How  say  est  thou,  J.  Murphey,  Art  thou 
Cauilty  of  the  high- treason  whereof  thou  atand- 
«t  indicted,  or  Not  Guilty.^ 

Murphey.  Not  Guilty. 

C7.  of  Ar.  H*»w  wilt  \hou  be  tried  ? 

*  For  bb  Tnal  see  iho  next  Caae. 


lave  you  ttiy 
copy  of  your  indictment  ?-^Brenain,  Yes. 


Murphey.  By  God  and  the  king. 

Officer.  You  must  say,  By  God  and  my 
country^ 

CL  if  Ar,  God  send  thee  a  good  deliver* 
ance. 

CL  of  Ar.  Bring  Tim.  Brenaiti  to  the  b4r. 
(Who  was  brought  accordingly.) 

CL  of  Ar.   Tim.  Brenain,  Ha 

py  of  your  indictment  ?-^Breni 

CL  itfAr.  When  had  you  it  ? 

I^renain.  This  day  se'nnight. 

CL  of  Ar.  Tim.  Brenam,  Hold  np  tht 
hand.  (Which  he  did.)  X^ou  standest  indicteJ, 
&c.  How  say  est  thou.  Art  thou  Cuilty  of  the 
high  treason  whereof  thou  standest  indicted,  or 
Not  Guilty  ?— JSrenaiii.  Not  Guilty. 

CL  ofAr.  How  wilt  thou  be  tried  ? 

Brenain.  By  God  and  my  country. 

C7.  (fAr.  God  send  thee  a  good  delifer. 
ance. 

Mr.  Mompesson.  Will  your  lordships  please 
that  he  may  be  tried  now  ? 

L.  C.  J.  Treby.  Does  he  desire  to  be  trlcA 
now? 

Mr.  Mumpenon.  Yes,  my  lord  ;  there  il  hb 
evidence  against  him,  and  he  is  sick. 

SoL  Oen.  We  are  not  new  prepared  for  thft 
trial. 

L.  C.  J.  TYehy.  If  the  king's  counsel  and 
the  prisoner  be  agreed,  with  all  my  heart. 

L.  C.  J.  Holt.  He  may  he  tried  with  the 
rest. 

Then  T.  Vanghan,  J.  Marphey,  and  T. 
Brenain  had  notice  to  prepare  tor  their  triah 
on  Friday  next,  at  two  of  the  clock  in  the 
afternoon. 

Then  tbe  Grand  Jery  came  into  Court. 

CL  ofAr,  Gentlemen  of  the  grand  jotj, 
are  you  agreed  in  your  bills  f 

Grand  Jury,  Yes. 

CL  ff  Ar.  Billa  vera  against  Joseph  Daw- 
son, £d.  Forseith,  W.  ^lajr,  W.  Bishop,  J. 
Lewis,  and  J.  Sparkes,  for  piracy  and  robbery. 

CL  of  Ar.  Keeper  of  Newgate,  set  Joseph 
Dawson.  £d.  Forseith,  VVill.  May,  Will. 
Bishop,  AVill.  Lewis,  and  J.  Sparkes,  to  the 
bar.     (Which  was  done  accordingly.) 

CL  oj Ar.  Joseph  Dawson,  HcJd  up  thy 
hand,  (which  he  did).  £d.  Forseith,  Hold  up. 
thy  hand,  (which  he  did).  W.  May,  Hold  up 
thy  hand,  (which  he  did).  W.  Bishop,  Hold 
up  thy  hand,  (which  he  did).  James  Lewii, 
Hold  «ip  thy  hand,  (which  he  did).  Jo.  Sparkes, 
Hold  up  tiiy  band,  (which  he  did). 

Then  the  Indictment  was  read,  and  set  forth s 

*<  That  Henry  Every,  alias  Briilgman,  Jo- 
seph DaMson,  ifd ward  Forseith,  William  Maj^ 
William  Btshop,  James  Lewis,  and  John 
S|iarke8,  late  of  Loudon,  mariners,  on  the  SOtli 
of  May,  in  the  6th  year  of  the  reign  of  our  so* 
vereigu  lord  king  Wdliain,  and  the  late  queeu, 
did,  against  the  peace  of  God,  and  our  said  so* 
vereigi)  lord  the  king  tbat  now  is,  and  the  late 
queen,  by  Ibrce  of  arms,  upon  the  high  and 
open  seas,  in  a  certain  place,  about  tbre* 
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a ^68  from  the  Groyne,  and  witbio  Uie  jn- 
iction  of  the  Admiralty  of  England,  pirati- 
cally and  feloniously  set  upon  one  ^Charles 
Gibson,  a  subject  of  our  said  sovereign  lord  the 
king  that  now  is,  and  of  the  late  queen,  being 
then  and  there  commander  of  a  certain  mer- 
ehant-ship,  called  the  Charles  the  Second, 
carrying  40  pieces  of  ordnance,  belonging  to 
eertain  subjects  of  the  said  king,  and  3ie  late 
queen  (to  the  jurors  as  yet  unknown) ;  and 
then  and  there  pot  the  said  Charles  Gibson  in 
bodilj  ftar  of  his  life ;  aod  then  and  there, 
Yrhhin  the  jurisdiction  aforesaid,  feloniously 
and  piraticaliv  did  steal,  take  and  carry  away 
from  the  said  Charles  Gibson  the  said  ship, 
called  the  Charles  the  Second,  her  tackle,  an- 
pard,  and  furniture,  of  the  value  of  1,00q/.  ; 
40  pieces  of  ordnance,  of  the  ralae  of  500/. ; 
100  fusees,  of  the  value  of  100/. ;  15  ton  of 
bread,  of  the  value  of  150/. ;  and  300  pair  of 
woollen  stockings,  of  the  value  of  10/.,  in  the 
possession  of  ibe  said  Charles  Gibson  then 
Being ;  the  ship,  goods,  and  chattels  of  the 
•nbiects  of  our  said  sovereign  lord  the  king, 
sod  the  late  queen,  (to  the  jurors  unknown) 
a^nsl  the  peace  of  oar  said  sovereign  l<»rd  the 
jking,  and  the  late  queen,  and  dignities,  &c." 

Sow  Barest  thou,  Joseph  Dawson,  Art  thou 
Guilty  of  this  piracy  and  robbery,  -or  Not 
GmltyP 

Dovfoti.  1  am  ignorant  of  the  proceedings. 
^  Offcer.  He  pleads  ignorance. 

CI.  ff  At^  You  must  plead  Guilty  or  Not 
Guilty. — Datotm,  Guilty. 

C/.  tf  Ar.  How  sayest  tbon,  Ed.  Forseitb, 
iurt  thou  Guilty,  or  Not  Guilty  ? 

Foneith.  Not  Guilty. 

a.  if  At.  How  wilt  thou  be  tried  ? 

Farseith.  By  God  and  my  country. 

C/.  o/Ar.  How  sayest  thou.  Will.  May,  art 
thou  Guilty,  or  Not  Guilty  f 

May.  Not  GuiHy. 

CL  of  Ar.  How  sayest  thou,  W.  Bishop, 
art  thou  Guilt V,  or  Not  Guil^  ? 

Biihap,  I  desire  to  hear  the  whole  indict* 
moot  read  i^iu. 

L.  C.  J.  boU.  You  have  heard  it  just  now, 
knd  may  hear  it  again  if  yon  desire  it. 

BtsAo/i.  The  former  indictment. 

L.  C.  J.  IIo/l.  No,  there  is  no  oocasion  for 
that ;  this  is  an  indictment  for  a  fact  distinct 
from  that. 

CL  qfAr.  This  is  a  new  indictment,  not  the 
old  one.  Art  thou  Guilty  of  this  piragr  and 
robbery,  or  Not  Guilty  ?— JBuAop.  Not  Guilty. 

C/.  rf  Ar.  How  sayest  thou,  James  Lewis, 
art  thou  Guilty,  or  Not  Guilty  P 

Lewit.  Not  Guilty. 

CL  of  Ar,  How  sayest  thou,  J.  Sparkes, 
art  thou  Guilty,  or  Not  Guilty  P 

Sporkti.  Not  Guilty. 

CLcfAr.  How  wilt  thou  be  triedf  [As  of 
the  rsst.] 

Sparfcit.  By  God  and  my  country. 

CL  (fAr.  God  send  thee  a  good  deliverance. 

Crytr,  O  Yes,  &c.  You  good  men  of  the 
«ity  0f  l4mdoa  sammoiiod  to  apiiear  here  this 


day,  to  try  between  our  sovereign  lord  the  king 
and  prisoners  at  the  bar,  answer  to  your  names 
as  you  are  called,  and  save  your  issues. 

CL  ff  Ar.  Jo.  Degrave,  Benjamin  Hatley, 
Jo.  Ayres,  &c. 

L.  C.  J.  Holt.  Have  voo  any  of  the  former 
juiy  in  this  pannelP— C/.  ofAr.  Yes,  my  lord. 

Counsellor  Confers.  We  shall  except  against 
them  for  the  king. 

L.  C.  J.  Holt.  If  you  have  returned  any  of 
the  former  jury,  you  nave  not  done  well ;  for 
that  verdict  was  a  dishonour  to  the  justice  of 
the  nation. 

CL  of  Ar.  You,  the  prisoners  at  the  bar, 
these  men  you  hear  called,  are  to  pass  betweei 
oUr  sovereign  lord  the  king,  and  you ;  if  there- 
fore you  wni  challenge  any  of  them,  you  are 
to  challenge  them  as  they  come  to  the  book  to 
be  sworn,  and  before  they  are  sworn. 

Then  they  were  called  over,  and  somebeioj^ 
challenged  for  the  king,  and  some  by  the  pri- 
soners, the  persons  sworn  in  this  lury  were 
these:  J.  Degrave,  J.  Ayres,  6.  Broom, T. 
Hicks,  R.  Meakins,  J.  Sbelswell,  Alex.  Pol* 
liuton,  J.  Glover,  Nath.  Carpenter,  Jo.  Bickley, 
Nath.  Troughton,  Hum.  South. 

CL  ofAr.  Make  Proclamation. 
'  Cryer.  O  Yes,  If  any  one  can  inform  my 
lords,  the  king's  justices,  the  kiofr's  8eir|eaoc, 
the  king's  attorney  general,  or  his  majesty's 
advocate  in  his  high  court  of  admiralty,  before* 
this  inquest  be  taken,  of  the  piracy  and  rob- 
bery whereof  the  prisoners  at  tiie  bar  stand  in- 
dicted, let  them  come  forth  and  they  'shall  be 
heard,  for  the  prisoners  stand  at  the  bar  upon 
their  deliverance ;   and  all  others  may  depart 

Then  the  Grand  Jury  came  into  court 
again,  having  found  two  other  bills  a^nst 
the  prisoners  at  the  bar,  one  for  piratically 
taking  away  a  Moorish  ship,  and  another  for 
committing  piracy  on  two  ships  belongiog  to 
Denmark.  And  then  the  Grand  Jury  wa4 
adjourned  to  Friday  next. 

CL  ofAr.  £d.  Forseitb,  hold  np  thy  band. 
(And  so  of  the  rest.)  You  that  are  sworn,  look 
upon  the  prisoners,  and  hearicen  to  their  cause ; 
they  stand  indicted,  Hcc. 

Ml*.  Whitaker.  May  it  please  your  lordships, 
and  you  gentlemen  ot  the  iury,  tue  prisoners  Kt 
the  bar  stand  indkled  for  felony  and  piracy,  for 
that  they,  about  the  SOth  of  May,  m  the  6th 
year  of  the  reign  of  his  present  majesty  king 
William,  did  make  an  assault  on  captain  Gib- 
son, commander  of  the  ship  Charles  the  Se- 
cond, and  put  him  in  fear  ot  his  life,  and  pira- 
tically stole  away  the  ship  and  all  the  furni- 
ture; and  this  is  laid  to  be  against  their  duty 
and  allegiance,  and  against  the  peace  of  our 
sovereign  lord  the  king,  his  crown  and  dignity ; 
to  which  indictment  they  have  pleaded  not 
guilty.  We  shall  go  on  to  call  our  witnesses, 
and  prove  the  charge  agabst  the  prisooenr  at 
the  bar,  and  doubt  not  but  you  wUI  do  your 
duty.    Then 

Dr.  Uttletan^  Advocate  General  to  his  ma« 
jesty,  in  h»  Hi^  Court  of  Admiralty,  spba 
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Geotleneli  of  tbe.  jary ;  Yoa  hare  heard 
tiie  liMNctiQeBt  opened,  and  we  shall  now  call 
vor  witnenesy  who  will  relate  to  you  what 
aonoooa  and  horrid  crimes  the  prisoners  at  the 
Ur  bare  eoniinitted  in  the  prosecution  of  the 
lact  laid  in  the  indictment :  Crimes,  that  the 
Wr  intention,  had  they  not  taken  effect,  would 
bare  merited  the  highest  punishment:  But 
this  is  not  their  case,  For  they  were  not  disao- 
pointed  of  their  wicked  lusts  and  desires ;  for 
as  their  crimes  are  great,  so  hare  they  been 
consummate  as  weu  as  roluntary  and  mali- 
cious. I  may  well  say,  that  their  wickedness 
bu  been  as  boundless  and  as  merciless  as  the 
dement  upon  which  their  crimes  hare  been 
committed ;  nor  is  there  any  part  of  the  world 
that  hath  not  been  sensible  of  their  rage  and 
biri»arity.-«>Therelore,  Gentlemen,  as  you  are 
lofcn  or  Christianity,  as  you  are  lorers  of  ho- 
acsty ;  nay,  as  jou  are  lorers  of  yourselres, 
who  bear  the  character  oi  honest  men,  if  we 
prare  this  charge  against  the  prisoners,  vou 
most  and  ought  to  find  them  guilty,  rememoer^ 
iag  that  the  doing  justice  upon  wicked  and 
profligate  men,  is  &e  greatest  mercy  and  pro- 
tection to  the  good  and  honest.  We  shall 
Iberefbre  proceed  to  call  our  witnesses,  not 
doabliag  but  that  yon  will  act  ^ike  honest  men, 
fer  tbe  honour  and  wellare  of  your  country, 
vitbootharin^  any  respect  to  thedishonoivable 
T the  former  juij. 
"  "  J.  Or 


pny. 


Mr.  Wkitaker.  Call  J.  Oraret.  (He  ap- 
pnied,  and  was  sworn.)    Let  him  stand  up. 

S0/.Gen.  (SirJohnHawles.)    Mr.  Graret, 

ay,  will  yoa  gire  my  lords  and  the  jury  an 
of  what  you  know  of  the  prisoners 
raiaijig  away  with  the  ship  Charles  the  Second. 

Gravet.  1  was  second  mate  in  the  ship  at 
that  time.  There  was  riolent  hands  laid  on 
ne;  1  was  seized,  and  a  pistol  chipped  to  my 
heask,  and  carried  away. 

SoL  Gen.  Who  did  it?    Beffin  before. 

Gravet.  I  was  seised  by  the  carpenter  of 
the  shi^ ;  he  took  me  by  tne  throat,  and  clap- 
ped ajpistol  to  my  breast. 

L.  C.  J.  Treby.  Begin  where  the  ship  was 
lying. 

L  C.  J.  Hoii*  You  was  a  mate  in  this  ship : 
Kow  pray  give  an  account  of  the  whole 
natter. 

Grovel.  1  was  upon  my  watch  upon  the 
deck. 

Prisnun.  Ptay  speak  up. 

Gnvei.  And  there  was  a  boat  came  irom 
^  JaoMs  Galley,  with  people  in  her :  And  as 
noQ  as  the  boat  came,  the  carpentft  seized 
DS,  and  took  me  by  the  throat,  cbpped  a  pistol 
^  me,  siMlaaid,  if  J  resisted  I  was  a  d^d  man. 
per  took  nae,  one  by  one  arm,  and  another 
bjr  Ibe  other,  and  led  me  to  my  cabin,  and  one 
i*ith  a  pistol  stood  at  my  cabin  door,  till  they 
JJ|«e  M  two  leagues  without  the  Groyne. 
Tben  Ere^  came  to  speak  to  captain  Gibson, 
^  WM  iliea  sick,  and  was  guarded  on  both 
n^;  and  when  he  had  done  speaking  with 
mm,  and  was  returned  from  captain  Gibson, 
became  to  aw  again,  and  said;  I  suppose  you 
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do  iMt  ioteod  to  go  with  us ;  1  said,  I  would 
not.  Then  I,  and  the  rest  that  wouM  not  go 
with  them,  had  liberty  to  go  ashore;  and  I 
would  hare  gone  to  my  coffer,  and  taken  my 
ctoihes,  but  uiey  would  not  let  me ;  and  told 
me  I  should  carry  nO  more  than  the  etothes  oki 
my  back. 

Sol,  Gen.  Did  any  of  tfie  prisoners  ai  the 
bar  say  so? 

Grtivet.  That  I  cannot  tell. 

Mr.  Conyers.  Then  go  on. 

Graoet,  Then  I  went  to  Erery,  and  I  had 
some  of  my  clothes ;  he  was  so  kind  to  give 
roe  them :  he  gare  me  a  a  coat  and  waistcoat| 
and  his  commission  that  he  leA  behind  him  t 
and  W.  May  took  me  by  the  hand,  and  wished 
me  well  home,  and  l»d  me  remeinber  lum  to 
his  wife. 

Mr.  Conyere.  Was  there  liberty  for  any  of 
them  that  would,  to  go  ashore  P 

Gravet.  Captain  Gibson  told  me  ao,  and 
thjere  were  about  serenteen  went  off. 

Mr.  Conyers.  No  naatter  what  captain  Gib* 
son  told  you  ;  you  say  you  went  off:    Might  . 
any  one  that  would,  go  P 

Gravet.  That  I  cannot  tell. 

Mr.  Conyers.  Yon  say  there  was  aboift' 
serenteen  went  off:  Would  the  boat  hold 
mmef^Gravet.  YeSjSfa-. 

Mr.  Cowper.  Did  you  see  any  hindered  that 
would  hare  gone  off  r  Were  any  of  the  pri« 
soners  at  the  bar  there  P-^G>wc/.  No. 

SoL  Gen.  Do  you  know  £.  Forsoith,  See.  f 

Gravet.  I  know  some  of  them. 

Mr.  Conyen.  Name  the  noen  that  yoa  aaj 
you  know. 

Gravet.  Joseph  Dawson,  W.  Bfay,  J. 
Spbrkes. 

Sol.  Gen.  They  belonged  to  what  ahipP 

Gravet.  To  the  Charles. 

Mr.  Cowers,  Was  there  not  a  boat  came 
from  the  ship  James,  before  you  went  away  f 
Was  there  any  of  the  prisoners  at  the  bar  thai 
came  in  that  boat  ? 

Gravet.  There  were  about  twenty  six  that 
we  had  account  of. 

Mr.  Conytrt.  From  what  ship  did  tlisy 
come? — Gravet,  From  the  James. 

Mr.  Conyera,  Were  any  of  the  prifloners  at 
the  bar  any  of  them  P 

Gravet.  Indeed,  Sir,  f  cannot  telh 

CI.  ofArr.  Call  T.  Drntt.  (Who  appeared, 
and  was  swom^ 

Sol.  Gen.  Mr.  Druit,  was  yon  aboard  the 
ship  (called  the  Charies  the  Second)  when  she 
was  carried  away  ?— Dmt*.  No,  Sir. 

Sol.  Gen.  Do  you  know  any  thing  of  the 
carrying  of  that  ship  away  ? 

Jjrutt.  r  was  not  in  that  ship ;  I  was  mate 
of  the  James ;  and  about  nine  came  one  from 
aboard  the  Charies  the  Second,  and  asked  me 
for  the  drunken  boatswain?  And  I  replied 
short ;  and  he  went  away  again,  and  sakl  the 
ship  was  going  to  be  run  away  withal.  Where- 
upon  I  went  with  ten  men  to  recorer  the  shipt 
and  after  I  had  adrised  with  the  commander,  I 
ordered  the  piniuice  to  be  mawied  (  and  wheii 
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I  cam*,  the  last  that  went  into  Iba  boat  wai 
ooe  Pike ;  and  I  bid  them  put  buck,  and  they 
would  not,  but  went  away  to  the  ship  Charles. 

Mr.  Conycru  How  luany  were  there  that 
vept  away  in  that  boat? 

Vruit.  About  five  and  twenty. 

Mr.  Conyert,  Did  jrou  Icnow  all  the  men  ? 
Were  any  of  the  prisoners  at  the  bar  there  ? 
Look  on  them. 

Druit,  Yes,  my  lord,  tliere  wfw  £.  Forseith, 
W.  Bishop,  and  J.  Lewis. 

L.  C.  J.  Holt.  What  boat  did  they  go  away 
with  P  the  James  boat?--Drt(iY.  Yes,  my  lord. 

L.  C-  J-  Holt,  Then  they  came  from  the 
James  to  the  Charles  the  Second  f  Name  their 
names  again. 

BruU,  £d.  Foraeith,  Ja.  Lewis,  and  Wm. 
Bishop. 

SaL  Gem,  You  saw  them  go  off,  did  you  not? 

Druit,  It  was  so  dark  that  we  could  not 
wti^  them. 

Mr.  Cowper,    Were  these  three  men  sent  f 

Druit,    They  were  sent. 

Mr.  Cowper,  Or  did  they  go  of  tlieir  own 
bead  ? 

Druit.  No,  I  do  not  say  so ;  but  I  went  to 
^mmand  them  back  again,  and  they  refuse^. 

Mr.  Cowper,    J)'\d  they  make  answer  P 

Druit,  No ;  they  only  went  away  damning 
9gid  sinting. 

Ml-  Conyers.  Were  there  any  guns  sent 
aAer  them  f^Druit.  Yes. 

Mr.  Conyers.   What  was  it  for  P 

Druit.   It  was  to  bring  them  back  again. 

Mr.  Cowper.  And  they  would  not  come  back  ? 

Druit.  They  did  not  come. 

Mr.  Cowper.  Then  they  would  not  come. 

CLo/Ar.  Call  David  Creagh.  [Who  was 
•worn.} 

Prisoner.  This  man  is  a  prisoner  for  piracy, 
my  lord. 

I4.  C.J.  Holt.    What  if  he  be  P 

PrisQner.  1  do  not  understand  law ;  I  hope 
your  lordship  will  advise  us. 

UQ'J^Holt.  I  will  do  you  all  right,  ffbe 
be  so,  that  is  no  objection  against  him ;  he  may 
be  a  good  witness  tbr  all  tliat. 

CI.  of  At,  He  is  not  a  prisoner  for  piracy, 
l|at  for  treason. 

L.  C.  J.  Holt.  Though  he  be  a  prisoner  for 
treason,  he  is  not  attainted.  What  is  his  name  P 

Ql.  (^Ar,    David  Creagh. 

Sol.  Gen.  What  do  you  know  about  the  pri- 
Wnem  running  away  with  the  ship  Charles? 

Creagh.  Upon  the  7th  of  May,  1694, 1  came 
to  tlie  Groyne,  in  company  with  the  boatswain 
«od  several  others,  on  boanl  the  Charles ;  and 
when  I  was  going  in  to  the  captain  of  the 
Charles,  qaptaiu  Gibson,  ]  found  Mr.  Every, 
the  carpenter,  and  some  others,  drinking  a  howl 
qf  punch :  and  after  I  was  come  from  tbe  cap* 
taio,  I  came  and  sat  down  with  them,  and  Mr. 
May  drank  a  healili  to  tbe  captain,  and  pro- 
aperity  ltM)ieir  voyage :  and  we  not  knowing 
their  design  then,  thought  it  was  to  our  htwful 
eeptain,  and  p#o«peqty  to  the  voyage  he  was 
4iliigft^  ibr. 


LX.J.  ^o/^  What  was  your  iFoyafe? 

Cria^k,  It  was  to  the  S|Uinish  Indies.  And 
afterwards  the  company  broke  up,  and  cetired, 
and  went  to  their  cabins.  And  when  we  w«*e 
in  our  cabins^  we  heard  a  great  nois«  above 
deck;  and  captain  Ilumpbrevs,  that  com- 
manded the  galley,  called  to  us,  to  tell  us  his 
men  were  run  away  with  the  boat,  and  were 
gone  to  captain  Gil^n.  To  which  Every  so- 
swered,  that  he  knew  that  %vell  enough :  so  ibe 
men  came  aboard ;  and  as  I  was  coming  oiil 
of  mv  cabin  to  see  what  the  matter  was,  I  was 
met  by  Every,  the  carpenter,  and  two  Dutch* 
men ;  and  they  obliged  me  to  retire  again  to 
my  cabin.  And  captain  Humplireys  fired  twe 
guns  at  us.  But  we  presently  got  out  of  reach 
of  the  guns,  and  proceeded  on  tlie  design. 
And  I  came  out  of  my  oabin,  and  went  on  the 
quarter- deck,  where  I  met  Every  and  tbe  car- 
penter together ;  Everv  was  conning  tbe  sbip. 

L.  C.  J.  Holt.  What  is  the  meaning  ol 
that? 

Creagh.  That  is,  to  direct  in  the  ateeriog  of 
her.  So  Every  took  me  by  the  hand,  and  asked 
me  if  I  would  go  with  him?  And  I  answer^ly 
I  did  not  know  his  ilesi^o.  He  eaid,  there 
were  but  few  that  knew  it.  Saya  1,  Teil  nie 
who  do  know  it,  that  if  you  will  not  tell  ine 
yourbelf,  I  may  ask  them  that  can  tell  me.  BiH 
be  said,  we  should  all  know  by  lo- morrow 
morning  eight  o'clock.  I  told  him,  that  would 
be  too  late  to  reiient  of  the  desifi^o.  Tbe  car- 
penter  siooil  by  him,  and  said.  Do  you  not  see 
this  cock  P  Yes,  sa^s  1,  1  do.  ^ys  he,  Tbis 
man,  and  old  May,  and  Knightt  I  g9m  trust 
with  auy  thing ;  they  are  true  oocks^of  the 
game,  and  old  sportsmen.  Then,  said  I,  I* 
suppose  they  know  your  design.  Yes,  says 
he,  they  do ;  and  if  it  were  a  thing  of  ten  timet 
the  consequence,  they  should  know  it.  Upon 
this,  the  carpenter  came  to  me,  and  said,  If 
you  do  not  go  down,  I  will  knock  you  on  the 
head.  And  as  I  was  going  down,  I  met  with 
VV.  May,  the  prisoner  at  the  bar.  What  de 
you  do  here?  says  he.  I  made  him  no  an- 
swer,  but  went  down  to  my  cabin ;  and  be  said, 
God  damn  you,  you  deserve  to  be  shot  through 
the  head  ;  and  he  then  held  a  pistol  to  my  head. 
Then  I  went  to  my  cabin,  and  presently  came 
orders  from  Every,  that  those  that  would  go 
ashore,  should  prepare  to  be  gone.  And  when 
the  captain  was  got  out  of  bed,  who  was  then 
very  ill  of  a  fever,  Every  came  and  said,  1  am  a 
man  of  fortune,  and  must  seek  my  fortune.  Sa;^9 
captain  Gibson,  1  am  sorry  this  happens  at  this 
time.  Says  he,  If  you  wdl  go  in  the  ship,  you" 
shall  still  command  her.  No,  saya  eapt  Gib- 
son, I  never  thought  you  would  have  served 
me  so,  who  have  been  kind  to  all  of  yon ;  aod 
to  go  on  a  design  against  my  owners  orden,  I 
will  not  do  it.  Then,  says  Every,  prepare  t» 
go  ashore.  Upon  which  the  captain,  apd  so* 
veral  others  of  as,  went  into  tbe  boat  Wbm 
we  were  by  the  ship's  side,  I  beard  them  order 
the  doctor  m  be  secured  ;  but  if  there  was  any 
the  boat,  they  might:  aotf 


more  would  go  into 

w«  came  into  the  boat|  to 
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teen;  ini fliqr gtTe vs  four  tmn  in  the  pin- 

DMe,  iBd  iet  us  adrift. 
L,C.J.HoU.  Where  did  be  set  Touf 
Om^    He  iet  OS  aboerd  the  James,  my 

lorl 

L.  C.  J.  Boit.  Thai  is,  yoa  were  turned 
off  fron  this  ezpeditioii. 

Creagk.    Yes,  ray  lord. 

Mr.  Tonyert.  Was  there  any  room  for  more 
ia  the  boat? — Creagh,  Yes,  there  was. 

L.C.  J.  Holt.  Was  there  liberty  for  any 
DMB 10  ro  F — Crtagh,  Yes,  my  lord. 

&iL  G€ik  What  do  you  know  d*  the  pri- 
sooerB  at  the  bar  ? 

CretgL  I  koowooljT  W.  May. 

Mr.  Cavper,  What  time  past  from  the  coro- 
io;  of  the  boat,  to  the  time  of  year  going  off? 

Creagk,    About  two  hours,  Sir. 

Mr.  Camper,  Was  there  any  guns  fired  in 
that  time  ? 

Creagk.  Yes,  Sir,  one  or  two  from  the  James, 
by  captain  Humphreys. 

Mr.  Cotpper.  Was  this  done  in  tbe  ship 
witii  silence  ?  Or  was  tliere  any  uproar,  or  op- 
position? 

CreMgh.  No :  there  could  be  no  opposition  ; 
for  tbe  men  caine  from  the  whole  squadron, 
aod  eame  upon  us,  and  surprized  us,  being  as* 
fiisied  by  those  that  belonged  to  the  Charles. 

Mr.CompqT'  But  did  nobody  make  pppo- 
litioa  to  their  going  ?  Did  not  capt.  Gibson  ? 

Crcugk,  No,  csiptain  Gibson  could  not,  being 
sick. 

L.  C.  J.  Holi.    But  he  weyt  ashore  ? 

CrtMgJL   Yes,  my  lord. 

LC.J.  HoU.  Was  any  body  stopped  that 
woaMgo? 

Crtagk,  No,  iny  lord,  none  but  the  doctor, 

SW.&S.  Now  call  Jo.  Dan.  [Who  ap- 
peared, and  was  sworn.} 

Mr.  Canyen.  What  ship  were  you  aboard 
ofat the  Groyne? 

Bun.  The  Charles  the  Second. 

Mr.  Cottyen.  Now,  pray,  give  my  lord  and 
the  jury  an  account  what  yon  know  of  the 
tokiog  away  of  the  ship  Charles  the  Second, 
and  what  passed  there  ? 

Dan,  Yes,  Sir :  We  came  to  the  Groyne, 
and  bad  been  there  about  three  or  four  months, 
aad  we  had  been  about  eight  months  out  of 
£og1and,and  we  lay  for  our  wages,  and  there 
wai  DO  wages  to  be  got.  But  inasmuch  as  we 
waatsd  wages,  £rery,  and  several  others,  cou- 
trifed  to  carry  this  ship  away.  So  that  night, 
which  was  Sunday,  they  went  ashore ;  and 
wboi  they  came  aboard  again,  made  some  men 
prity  to  it,  whom  I  know  not.  And  the  Mon- 
<iay  followiog,  I  think,  the  packet  went  out  in 
the  morning,  and  the  night  being  fair,  was 
onWed  to  give  notice  ;  and  they  came  to  the 
I^ve,  and  about  nine  or  ten  her  boat  broke  off, 
and  she  baled  us ;  for  they  told  captain  Hnm- 
phreys  they  were  coming  to  run  away  with 
our  tbip.  So  he  halei  the  James  ;  and  pre* 
>«Qtty  some  of  the  officers  came  and  order- 
ed their  pinnace  to  be  manned  ;  and  it  was 
<o.   And  when  tbey  gave  this  ordCTt  there  was 
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Everj^  aujl  25  or  S6  men.r  And  ais  tbey  cam« 
aboard,  our  cables  were  cut,  and  ready  to  go. 
And  coming  under  the  castle,  we  cut  allSie 
boats  but  two,  and  stood  out  to  sea  about  two 
or  three  leagues ;  and  there  Every  went  to 
captain  Gibson,  and,  as  they  said,  to  ask  him 
if  be  would  go  to  them,  or  not.  He  said,  no. 
Then  he  said,  he  must  prepare  to  go  ashore  % 
and  be  did  so,  and  several  others  with  him* 
And  the  word  was  given  about,  that  they  that 
would  go  ashore  miffht  go  \  but  whether  these 
men  heard  it  or  no,  1  cannot  tell ;  and  no  man^a 
name  was  mentioned  to  be  stopped,  but  the 
doctor.  And  when  they  went  away,  they 
cried,  there  was  water  in  the  boat,  and  they  de- 
sired a  bucket  of  us,  to  heave  it  over,  and  we 
gave  them  one  ;  and  away  they  went,  1  think 
about  15  of  them,  and  no  more  did  offer  to  go 
as  I  saw,  nor  did  I  see  any  hind^  any  that 
would  eo  :  and  afterwards,  they  that  went  off 
went  about  their  business,  and  we  abont  our 
business.  And  we  came  to  the  Isle  of  May, 
and  victualled  ourselves  ther^ ;  and  there  we 
met  with  three  Enulisb  ships,  out  of  winch  we 
look  some  necessaries  for  ourselves,  and  among 
the  rest  several  men  \  nine  men  we  took  out  of 
them. 

Sol.  Gen,  Were  the  prisoners  at  the  bar  in 
the  ship,  v^  hen  the>'  went  away  ? 

Dan.  Yes. 

Sol.  Gen.  Name  them. 

Dan.  Ed.  Forseith,  W.  May,  J.  Lewis, 
Jo.  Sparkes,  W.  Bishop. 

Mr.  Conyers.  Which  'of  them  was  aboard 
the  Charles,  that  belonged  to  her  ? 

Dan.  W.  May,  and  J.  Sparkes;  and  Ed« 
Forseitb,  Ja.  Lewis,  and  W.  Bishop,  camo 
from  the  James. 

Mr.  Cowper,  Was  it  not  generally  under- 
stood, that  they  were  going  to  run  away  with 
the  ship,  when  they  came  to  captain  Gibson  ? 

Dan.  Yes,  Sir,  they  knew  to  be  sure. 

Sol.  Gen,  Did  you  know  that  they  assented 
to  it? 

Dan,  No,  Sir,  1  did  not  hear  them  say  so. 

Just.  Eyre.  Did  they  desire  to  go  ashore 
with  the  rest  ? — Dan.  1  saw  none  hindered. 

L.  C.  J.  Holt.  Was  Ed.  Forseith  in  tha 
ship  then  ? 

Van.  Ed.  Forseith  was  in  the  shin  then. 

L.  C.  J.  Holt.  Was  he  at  tbe  Isle  of  May,. 
taking  in  necessaries  with  you  ?  * 

jD<in.  Yes,  Sir. 

L.  C.  J.  Holt.  What  did  he  do  m  the  com* 

P*ny? 

Dan.  He  was  in  the  ship,  and  came  from, 
the  James. 

L.  C.  J.  Holt.  And  so  did  Bishop,  and  so  did 
Lewis  ? 

Dan.  Yes,  my  lord,  these  three ;  and  th«. 
other  two  belonged  to  the  Charles. 

Mr.  WMtaker.  Did  any  of  IhesbipV  crew  ' 
go  ashore  at  tbe  Isle  of  ll^y  T 

Dan.  Yes,  Sir,  I  think  so. 

Set.  Gen.  But  I  think,  yoa  siijr,  that  tbi^ 
word  was  givfn  about,  that  any  .might  go  U^% 
woahl. 
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Mr.  Cimyen.  Go  on  v»itb  the  proceedingf 
after  yoa  were  ^t  the  Isle  of  May. 

Dan,  After  we  had  ▼ictuallec),  we  took  io 
•ome'meo. 

Prixmen,  We  bate  been  tried  for  that  al- 
ready, my  lord. 

L.  C.  J.  HoU,  Go  on. 

Dan,  After  ^e  had  been  there,  and  took  in 
what  we  had  occasion  for,  our  quarter  matter 
aaid,  he  would  ^ire  them  hills  for  what  be  took 
of  them.  Then  we  went  to  the  coast  ef  Gui-. 
nea,  and  took  several  negproes,  and  crried  them 
away  with  us.  And  afterward  we  went  to  the 
Island  of  Princes,  where  lay  two  Danes,  and 
we  foiurht  them,  and  look  them ;  and  after 
we  had  taken  them,  some  of  the  men  went 
ashore  at  the  island  of  Princes,  and  •  others 
went  aloog  with  os  ;  and  we  brought  the  ships 
to  Vandepo,  and  burnt  one,  andcarried  one 
with  us.    Then  we  came  to  cape  Lopes. 

L.  C.  J.  Holt.  Whe  re  is  that  P    ' 

Dan,  'Under  the  equinoctial  line ;  and  there 
we  fired  a  shot  through  the  little  one  to  sink 
ber,  for  the  menncould  not  agree,  and  so  we 
could  not  carry  ber  with  us.  We  went  about 
the  Cape,  and  tonched  at  Madagascar. 

Dr.  IJttleton,  Had  not  these  men  their  part 
and  abare  of  the  plunder  P 

L.«C.  J.  HolL  You  go  too  fast.  Sir. 

Mr.  Ccnyert,  What  waa  tbe  next  ship  yoa 
vet  with,  after  you  bad  rounded  the  cape  ? 

Dan,  The  next  waa  a  amall  vessel,  about  30 
or  40  ton,  and  we  out  her  ashore,  and  took  a 
small  matter  ont  or  her,  and  let  her  lie ;  and 
there  we  put  this  gentlamao,  Mr.  May,  ashore. 
.And  we  seeinff  three  English  Bhips  a  cominjg, 
we  left  bim  there,  and  went  to  die  equinoctial 
fine;  and  afterwards,  for  want  of  bread  and 
water,  we  came  afain^  and  took  another  amall 
Tesael,  and  some  noe  aod  pody  out  of  her,  and 
sunk  ber,  anXl  then  went  to  the  Cape  again,  and 
took  in  W.  May  again,  and  met  another  vessel, 
and  took  rice  and  meal  out  of  bar,  and  sunk 
ber  too.  And  then  we  went  to  the  Red  Sea  to 
a  town  called  Meat ;  and  the  people  would  not 
'trade  with  us,  and  we  burnt  it.  And  thence 
we  went  op  to  the  Red  Sea,  as  hx  as  we  could, 
and  filing  up  to  the  cape  Adio,  we  met  with 
two  English  privateers  more,  and  they  came 
and  jomed  witn  us. 

L.  C.  J.  HoU,  Yon  call  them  privateers ; 
but  were  they  such  privateers  as  you  were  ? 

Dun,  Yes,  my  lord.  I  suppose  they  had 
commissioos  at  first ;  but  1  suppose  they  ilid 
not  run  so  far  as  that. 

Mr.  Conyert,  Did  you  go  all  on  the  same 
design  ? 

Dan,  Yes,  they  sailed  on  with  us,  and  we 
made  tbe  best  of  our  way,  and  came  up  into 
the  Red  Sea  in  a  little  time,  and  came  to  an  an- 
chor at  Bob*8  Key,  and  bad  lain  there  but  a 
night  and  a  dayj  and  there  came  up  three  En  • 
glisbmen  more  from  America  ;  and  they  like- 
wise consorted  with  us ;  and  we  lay  there 
about  five  weeks ;  and  in  that  time  w«  expect- 
ed the  fleet  to  come  down. 

Mr.  Conifers,  What  fleet  ? 
U 
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Dan.  Tlie  Mooriah  fleet,  tkat  came  frona 
Mocha.  They  passed  qa^n  Saturday  night 
unseen,  and  we  took  a  veasel,  which  gave  us 
an  account  that  they  were  gone.  And  then  w« 
followed  them  ;  and  about  three  days  after  we 
made  land,  we  came  up  with  one  of  them  of 
about  2  or  300  tons,  anu  we  fired  a  broadside  at 
her,  and  small  shot,  and  took  her,  which,  after 
we  had  taken  her,  we  plundered,  and  took  out 
aome  gold  and  silver. 

Mr.  Convert,  And  what  did  you  do  with  it  T 

Dan,  We  brought  it  aboard  our  ahip. 

Mr.  Convert,  Did  you  share  it  P 

Dan.  Mdt  then,  but  after  we  took  the  other 
ship. 

Mr.  Convers,  What  was  that  other  ship  ? 

Dan.  After  we  had  taken  her,  we  put  some 
men  aboard  to  keep  ber  with  us ;  and  about 
two  days  after  we  were  lying  at  anchor  at  SU 
John's,  and  there  was  a  great  ahlp  called  the 
Gunsway  ;  and  we  weighed  anchor  and  fought 
heraliouttwo  hours,  and  took  ber,  and  put 
some  men  aboard  ber  aod  plundered  her.  Aod 
after  we  bad  done  as  much  as  we  thought  con- 
venient, we  sent  her  to  Surat  with  the  people  ia 
her.  And  then  we  stood  farther  to  the  Indian 
coast,  aod  shared  our  money  about  a  week  alter. 

L.  C.  J.  HoU.  That  was  a  brave  prize,  waa 
it  not,  tbe  best  you  bad  all  the  voyage  ? 

Dan.  Yes,  my  lord. 

L.  C.  J.  Holt,  Did  you  afl  share  ? 

Dan.  Yes,  all  that  were  in  tbe  ship. 

L.  C.  J.  HoU.  You  have  given  a  good  ae-  ' 
count  of  this  matter,    Was  EdwardFoncith 
there  P^Dan.  Yls,  my  k>rd. 

L.  C.  J.  Holt.  What  did  he  do  ?  Was  be 
active  ? — Dan.  I  did'^not  see  him  act.   ' 

L.  C.  J.  Holt.  Had  he  a  share? 

Dan.  Yes,  my  lord,  he  had. 

L.  C.  J.  HoU.  Was  W.  May  there? 

Dan.  Yes,  my  lord. 

L.  C.  J.  HoU.  What  did  he  do  there  P 

Dan.  He  could  do  but  little  thee ;  he  had 
bis  share. 

L.  C.  J.  HoU,  And  when  you  took  him  in 
again,  what  did  he  do  P  Did  he  do  his  businesa 
as  a  seaman? 

Dan,  Yes,  my  lord,  tilThe  was  sick. 

L.  C.  J.  HoU.  Was  W.  Bishop  there? 

Dan.  Yes,  my  lord,  he  was  among  tbe  rest. 

L.  C.J.  HoU.  What  did  be  do?  Did  he 
consent  and  agree  to  what  was  done  ? 

Dan,  He  had  share  of  the  money. 

L.  C.  J.  HoU,  Did  J.  Lewis  share  too  ? 

Dan,  He  had  a  share,  as  far  aa  was  allowed 
by  the  company. 

L.  C.  J.  Holt,  Did  jr.  Sparkes  share  with 
you  too  ? 

Dan.  Yes,  my  lord,  as  far  as  the  company 
thought  fit  to  give  him. 

Mr.  Cowper.  When  you  say  *  as  the  com- 
pany thought  fit,' what  do  you  meanf  How 
did  they  share  it  P 

Dan.  Some  had  1,000/.  some  500/,  olhera 
SCO/. 

Mr.  Cowper,  Had  all  the  nrisonera  some 
share?— Pan.  Yes,  Sir,  all  had  aome  share. 
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fiff  Fdony  and  Piraeg. 


Ilr.  Whitaker.  Wb«t  did  joo  do  with  the 
Charles  the  Se^od,  aiier  the  voyage  f 

DatL  We  left  her  at  Providence. 

L.  C.  J.  HoU.  ff  any  of  you  prifoners  at 
fte  bar  will  ask  him  any  questions,  you  may. 

Jttst.  2\cW0fi.  What  provisions  were  aboard 
the  Cbaries  when  she  was  taken  away  P 

Dan.  I  cannot  tell. 

Just.  Ihtrian.  What  quantity  of  bread  was 
ftere? 

Dan.  A  pretty  deal,  I  cannot  tell  the 
quantity. 

Jost  Turtcm.  And  were  there  any  guns 
aboard  her  and  small  arms  ? 

Dm,  Yes,  my  lord,  there  were. 

S.  My  lord,  may  I  speak  for  myself? 
.  J.  Holt,  If  you  will  ask  him  any  qa^- 
tioos,  yon  may ;  you  shall  be  heard  again  to 
speak  for  yourself  bye  and  bye. 

Jftry.  I  desire  be  may  be  asked  where  I  was 
taken  tick? 

ik  C.  J.  Sbli.  He  bAb  you,  where  he  was 
taken  sick? 

Dan.  I  cannot  justly  tell  that,  I  think  it  was 
at  Alfibore,  at  the  coast  of  Guinea. 

May.  I  did  not  lie  down  with  it. 

Dan.  No,  yon  did  not;  but  your  first  being 
taken  sick  was  at  AUibore. 

Jtfoy.  My  lord,  I  deare  you  will  ask  him, 
vhetlier  bethinks  I  had  any  knowledge  of  the 
Ipnng  away  of  the  ship  ? 

L.C.  J.  Holt.  You  hear  what  he  says; 
«rfaatdoyonsay  ? 

Dan.  I  know  noibing  of  that. 

L.  C.  J.  Hoie.  You  were  there,  and  yon  had 
t share <^ the  prize;  you  drank  an  health  to 
the  success  of  your  voyage. 

Ifisry.  I  hope,  my  lo^,  yon  will  not  be 
SBffry  for  asking  questions. 

Jj.  C.  J.  Holt.  No,  nobody  is  angry,  ^you 
may  ask  what  questions  you  will. 

Then  Philip  Middleton  was  called  and  sworn. 

Mr.  Conyert.  Pray  tell  what  yon  know  of 
taking  away  the  ship  Charles  the  Hecond  ? 

Middleton.  I  cannot  sav  any  thing  of  rc^n- 
ning  away  ^  ith  the  ship,  K>r  1  was  asleep  then ; 
bat  afterwards,  in  the  morning,  they  CEdled 
np  all  hands ;  and  the  captain  said,  Every  roan 
should  share  alike,  only  be  would  have  two 
shares. 

L.  C.  J.  Holt.  Wbosaid  so? 

Middleton.  Capt.  Every.  From  thence  they 
went  to  Booyvis,  and  took  in  some  salt ;  and 
from  Bonyvis  they  went  to  the  isle  of  May, 
and  there  they  took  three  English  ships,  and 
plondered  them ;  and  they  took  the  governor 
aboard  their  own  ship  till  they  had  doiie,  (for 
then  they  eoald  demand  what  victuals  they 
had  a  mind  to)  and  then  ther  sent  him  away 
again :  And  from  the  Isle  of  Hay  they  went 
te  the  ooatt  of  Guinea,  where  they  put  out 
Eaglisb  cokrars,  to  make  the  naUves  come 
Mird  to  trade ;  and  when  they  came  aboard, 
they  Mirpiised  tbem,  and  took  their  gold  from 
tbeoi,  aod  tied  ifaem .with  chains,  and  pnt  them 
■tathckAMi  ttdwliffplhcyoaiiietoaplace 
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called  the  Island  of  Princes,  they  gave  sevea 
of  them  away  for  slaves ;  And  then  they  went 
to  Vandepoe  where  they  cleaned  their  ship ;  and 
from  Vandepoe  they  went  to  Cape  Lopes,  and 
from  Cape  Lopes  to  Annibo,  anil  ftom  Annibo 
about  the  Cape;  and  at  Aladagascar  they 
watered  their  ship,  and  got  provisions,'  and 
cows  to  salt  up ;  and  ftom  thence  they  went 
to  i^oanna,  and  from  Joanna  they  went  to  take 
a  junk,  and  took  rice  out  of  her,  and  sunk 
her ;  and  from  thence  they  went  to  the  £qai- 
iKMstial  line,  and  because  they  were  short  of 
water  and  rice,  they  went  back  again  to  Jo* 
anna ;  and  the  wind  being  contrary,  they  went 
to  Commerce ;  and  there  they  met  a  small 
French  vessel,  and  they  took  ner,  and  sunk 
her;  and  then  went  to  Joanna  agaip,  and 
there  took  in  Mr.  May  affain :  and  then  went 
to  Meat;  and  because  the  natives  would  not 
trade  with  them,  they  burnt  their  town :  And 
then  they  went  to  Bob's  Key,  by  the  mouth  of 
the  Bed  8ea ;  hut  before  that,  they  met  with 
an  English  vessel,  that  was  on  the  same  ac- 
count that  we  were ;  and  we  rode  there  anight 
or  two ;  and  they  saw  there  another  saU  a 
coming,  which  proved  to  be  another  Eng- 
lish vessel :  And  in  the  morning  they  saw  two 
more ;  May,  Parrel,  and  Wake,  were  the  can- 
tains  :  And  on  Saturday  night  all  the^  Mocna  . 
fleet  passed  by:  And  on  Sunday  morning  they 
took  another  vessel,  that  told  them  the  said 
fleet  was  gone  by ;  and  so  they  consulted 
whether  they  should  follow  them  or  stay  there. 
And  then  they  went  after  them  and  overtook 
thera,  and  took  one  that  was  about  three  or  four 
hundred  ton,  and  took  gold  and  silver  ont  of  her  ; 
and  sent  men  aboard  ber  to  plunder  and  keep  her. 
And  next  day  they  spied  another  sail,  ^nd  got 
up  their  anchor,  and  stood  to  her,  and  took 
her;  she  was  called  the  Gunsway;  they 
killed  several  men  aboard,  and  when  they  had 
taken  and  plundered  the  ship,  they  l«l  the 
men  aboard  to  go  to  Sorat  again.  And  then 
they  went  to  Kachipool  in  the  East  Indies, 
and  got  water  and  necessaries ;  and  from 
thence  to  Degorees,  and  watered  again ;  and 
then  to  Dascaran,  where  they  set  about  twenty 
^^e  Frenchmen  ashore,  anif  fourteen  Danes^ 
and  some  English  ;  for  they  were  afraid,  if 
they  came  to  England,  and  were  caught,  they 
should  be  hanged;  and  they  thought  them- 
selves  there  secure.  From  that  place  they 
went  to  Ascension,  and  then.to  the  Island  Pro- 
vidence in  the  West  Indies :  And  then  they 
wrote  a  letter  to  the  governor,  to  know  if  he 
would  let  them  come  in,  and  said  they  would 
present  the  governor  with  twenty  pieces  of 
eight,  and  two  pieces  of  gold,  if  he  would  let 
them  come  in  ;  and  the  captain,  because  ha 
had  a  double  share,  he  ofiered  forty  pieces  of. 
eight,  and  four  of  gold  ;  and  with  that  ther 
sent  some  men  down,  Adams  and  others,  with 
the  letter :  And  they  came  again,  with  a  letter^ 
from  tb^e  island,  that  they  should  be  welcome, ' 
and  come  and  go  agaia  when  they  pleased. 

Mr.  Cofiyert.   Lobk  on  the  prifonwv  at  th* 
bar.    Were  they  all  thera  r 
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L.  C.  J.  Holt.  Do  yoQ  know  Ed.  Forseith  ? 
Was  he  there?  Did  fie  belong  to  the  Charles 
the  Second  ? 

Middletoh.  He  came  (Vom  the  Janoes. 

L.  C.  J.  Holt,  Was  W.  May  there? 
/      Middleton.  He  was  aboard  ttie  Charles. 

L.  C.  J.  Holt.  Was  W.  Bishop  theije  ? 

Middleton,  W.  Bishop  came  from  the  James. 
.  L.  C.  J.  Holt,  Was  J.  Lewis  there  ? 

Middleton,  Yes,  ha  came  from  the  James. 

L.  C.  J.  Holt.  Was  J.  Sparkes  there  ? 

Middleton,  Yes^he  was  aboard  the  Charles. 
L.  C.  J.  Holt,  Had  all  the  men  their  shares  ? 

Middleton.  Yes,  such  as  the  company 
thought  fit  to  allow  them,  all  of  them. 

L.  C.  J.  Holt.   JEIad  these  men  their  shares 
of  the  several  prizes  they  took  ? 
*  Middleton,  Yes,  they  had. 

L.  C.J.  Holt,  Were  they  active  in  the  tak- 
ing of  the  prize  ? 

Middleton.  They  were,  as  far  as  I  saw. 

L.  C.  J,  Holt.  Were  not  di?ers  others  set 
mshore  besides  capt.  Gibson  ? 

Middleton*  I  never  heard  any  repine,  or 
wish  they  had  been  ashore,  or  that  they  had 
never  come  along  with  the  ship. 

L.  C.  J.  Holt.  But,  do  you  know  of  any 
others  that  were  set  ashore  r 

Middleton  Yes,  a  great  many,  Mr.  Gravet 
ttnd  several  otl^ers. 

Mr.  Cowper,  I  ♦hink,  yon  said,  some  French 
ftnd  Eniflish  were  set  ashore  in  the  Indies  ? 
'  Middleton.  Yes,  Sir. 

Mr.  Cowper.  Were  they  set  ashore  willingly  ? 

Middlefon.  They  desired  to  be  set  ashore 

Juryman.  He  says  in  the  morning  capt. 
£very  called  them  above  deck,  and  irave  leave 
to  any  to  go  ashore  that  were  not  willing  to  go 
with  them ;  we  desire  to  know  whether  any  of 
the  prisoners  were  there  at  that  time  ?, 

Middleton.  I  knOW  not  that;  all  hands  were 
called  up. 

Just.  7\fr<ofi.  What  number  of  persons 
Were  aboard  when  the  dividend  was  made  ? 

Middleton.  About  a  hundred  and  sixty. 

Just.  Turton.    What  might  the  shares  be  ? 

Middleton.  Some  1000?.  some  600/.  and 
tome  500/.  and  some  less,  according  as  the 
company  thought  they  deserved. 

Just.  Turton.  Had  not  you  a  share  ? 

Middleton.  Yes,  what  the  company  thought 
fit,  and  th^  told  me  that  would  serve  to  put 
me  out  an  apprentice,  and  that  I  should  never 
go  near  my  friends. 

Just.  Turton.  How  much  was  that  you 
had?  . 

Middleton.  Above  an  hundred  pounds. 

Mr.  Confers.  What  liecame  of  it? 

Middieton.  Jo.  Sparks  robbed  me  of  it. 

1i.C*3.  Holt.  The  king's  counsel  hava 
done  with  the  evidence,  and  therefore  now  is 
your  time  for  to  speak,  if  you  have  any.  thing 
to  say  for  yourselves-.  £d«  Forseith,  what 
have  you  to  say  ? 

Fortnth.  My  lord,  I  desire  you  would  call 
Mr.  Druit,  aniask  him  whether  I WM  OM  of 
thepuuiioe'sQrewf 


L.€.  J.  Ufdt.  Yoo  hear  what  hcmys. 

Druit.  Yes,  yon  were,  and  I  cooiniaiided 
yoit  to  come  back,  and  you  refused. 

JForseith.  Did  not  vou  command  me  to  go  ? 

Druit.  Yes,  and  1  afterwards  coaioiaiulcd 
you  to  come  back,  and  you  refused. 

Forseith.  You  did  not  command  me  baek. 

Druit.  Yes,  I  did,  and  fired  at  you,  and 
shot  through  the  boat. 

Forfeit h.  I  held  water  with  my  oar,  that  was 
all  I  could  do. 

L.  C.  J.  Holt.  What  did  vou  command  I'm 
to  do  ? — Druit.  To  rescue  the  ship. 

L.  C.  J.  Holt.  Instead  of  rescuing  the  ship, 
you  run  away  with  her.  He  commanded  you 
oacki  ttnd  you  refused  to  come  back. 

Forseith.  1  could  not  bring  her  back  myself, 
nor  come  back,  unless  I  uiould  leap  over- 
board. 

L.  C.  J.  Holt.  Have  you  any  more  to  say? 

Forseith.  My  lord,  when  I  was  in  the  boat,  1 
knew  not  who  was  in  it,  nor  how  nmny .  H  ben 
1  camea-board  the.Charles,  the  sails  were  loose, 
and  I  was  in  a  very  sorry  conditioii ;  they  rut 
the  boat  off,  and  put  her  adritt ;  I  otiukl  nutlet 
into  her,  she  was  gone  in  a  minute**  time^  I 
did  not  know  which  way,  or  what  men  there 
were  in  her,  nor  heard  notbii^g  until  two 
o'clock  the  next  day.  And  I  hope,  my  loni, 
as  we  are  but  poor  sea- faring  men,  and  do  not 
understand  the  law,  you  w3l  take  it  into  con- 
sideration. 

I  J.  C.  J.  Holt.  But  all  you  seanoeu  under- 
stand that  law,  that  it  is  not  lawful  to  commit 
phracy ;  and  he  that  doth,  deserves  to  behaoged. 

Forseith.  Mv  lord,  I  never  did. 

L.  C.  J.  Hcii,  Did  yon  think  it  no  piracy  to 
rob? 

Forseith.  I  was  forced  to  do  what  I  did. 

Just.  Eyre.  You  all  compelled  one  another. 

Forseith.  My  lord,  I  was  sent  of  an  errand. 
I  hope  as  we  are  poor  men  in  this  conditioo. 
you  willtake  into  consideration. 

L.C.  J.  Holt.  We  shall.  Have  yon  any 
more  to  say  ? — Forseith-.  No,  my  lord. 

L.  C.  J.  Holt.  W,  May,  what  do  yon  say  ? 

May,  Here,  is  one  of  the  king's  evidence, 
that  testifies- that «!  knew  nothing  of  the  ship's 
goin^  away ;  and  1  believe  very  few  knew  it, 
1  believe  not  above  nine  or  ten.  - 

L.  C.  J.  Holt.  None  of  them  say  yon  were 
at  the  consult;  but  one  says  thai  you  said, 
*  God  damn  you,  you  deserve  to  be  sbotthrougb 
the  head  ;'  and  held  a  pistol  to  him. 

May.  I  never  was  any  higher  than  the 
under-deck;  1  was  coming  up  the  batch-way, 
and  captain  Every  was  standing,  and  com- 
manding the  ship. 

L.  C.  J.  Holt.  Every  was  no  officer,  he  bad 
nothing  to  do  to  command ;  he  was  under 
ct4>tain  Gibson,  and  took  the  ship  from  Gibson. 

May.  My  lord,  I  know  nothing  of  the  ship's 
going  away, 

L.  C.  J.  Holt,  Yon  should  hare  stuck  to 
captain  Gibson,  and  endeavoured  to  sapprevs 
the  insolence  of  Every.  Ca|^n  Oitaoo  was 
the  ciwnmkff  jom  om^t  tQ  hv«  obtyiA 
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himi  tttdifaiiykpdnttMed  luni,  or  gone  to 
Mt alMOB  ufom  him,  yoa  should  bate alood 
py  him* 
ilw.  Iwisflnirprijiod, 
UC.J.Hoff.  How? 

M^.  By  capteio  Ef  cry,  ami  knew  notbiog 
of  it. 

L.  C.  J.  Bok.  Yoa  w«ro  sealoat  from  the 
tffginomg,  ood  said  to>  one,  *  Damn  700,  yoo 
Amnc  to  be  shot  tbroogli  the  head.* 

Jnit.  Turiam.  And  one  sayg,  you  dnnk  a 
hedth  loyoor  good  Toyage. 

Jii^'  Freoently  after  1  heard  thbmmottr,  I 
came  op  the  h|iicn*way,  and  capt.  £f ery  aaya, 
•''You,  May,  I  believe  you  do  net  love  this 
I'ay,  pray  gti  down  to  vour  cabbin."  So  I 
went  to  my  cabbin,  which  one  that  is  now  at 
Fvg;inia  eoold  testify  $  which  I  hope  will  be 
cooadered,  that  1  cannot  have  my  witneaaes 
fiw  me. 

L.  C.  J.  Holt.  What  have  yon  more  tosay  ? 
Have  yon  any  witnceaea  to  caU  ? 

Mojf.  i  sUyed  in  the  cabbin  a  oooaiderable 
time  I  was  thinking  1  must  leave  my  old 
captain  witboat  seeing  him  ;  and  I  begged 
tbfm  to  give  me  leave  to  come  to  htm  ;.  and 
tlierp  was  two  men  stood  with  naked  cuUaees, 
and  would  not  lee  roe  come  to  him.  We  had 
sooie  oonf'abulation  toffetber,  and  I  begged  the 
£ivoiir  10  come  in,  and  at  last  they  permitted 
me ;  and  the  doctor  was  anointing  the  com- 
mander's temples.  And  as  1  was  coming  along, 
1  bad  my  band  cut;  and  I  went  to  the  doctor, 
to  desire  him  to  bind  up  my  band.  When  1 
came  out  again,  they  b^n  to  kmrv  the  men 
away.  Here  was  Mr.  Gravet,  the  second 
ntate,  who  b  now  one  of  the  king's  evidence ; 
aod  I  lold  him  he  should  remember  me  to  my 
wife,  1  am  not  like  to  see  her  ;  for  none  could 
go,  but  who  they  pleased :  for  when  those  men 
were  in  the  boat,  they  cried  to  have  a  bucket, 
or  elae  they  should  sink,  thev  having  three 
leagues  10  go :  and  1  do  not  know  how  they 
could  go  ao  for  with  more,  when  tbeia  boat  was 
like  to  sink  with  those  that  were  in  her,  aa  some 
•f  the  king's  evidence  have  testified. 
JU  C.  J.  HoU.  Who  wiU  y^  call  t 
AlMf.  Mr.  l)sa.  (Who  appeared.) 
L.  C.  J.  Holt,  Mr.  Dan,  answer  thequei- 
tioo.  Whether  there  was  calling- for  a  bucket 
several  timet  by  the  men  that  were  in  the 


Bam,  Hiey  did  call,  and  a  bneket  was  given 
fhcm  to  pump  with. 
Lw  C.  J.  SoU.  You  were  willing  to  be  rid  of 


Jtf^,  I  b^To  more  to  say.  Afterwarda,  if  1 
should  have  denied  to  go  with  ibem,  I  might 
have  been  killed  by  Uiem ;  and  1  knew  not 
vrkctbcr  it  he  better  to  he  accessary  m  my  own 
dsath,  or  lo  soffer  by  the  hiw  of  the  nation. 

Sr  CA.  Hedges,  You  aeem  to  say  that  you 
^weuader  a  constraint  and  terror.  Did  you 
make  any  eoUsplainl  or  discovery  so  soon  as 
yea  had  liberty,  or  at  your  firal  eapwg  into 
tbs  king's  dominions  ? 

H^.  Yeii,nl"*    " 
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Sor  Ck  Hedges.  Where  did  you  first  arrive 
in  £i%land  ?— Mey.  At  Bristol. 

Sir  Ck.  Hedges.  When  yon  came  to  Bristol, 
did  you  discover  it  to  any  magbtrate  f 

May.  When  I  came  to  Bristol,  1  had  a  de« 

a'  ^  to  diacover  it  la  the  Lorda  of  the  Admt* 
(jy- 

L.  C.  J.  Holt.  Did  you  go  to  a  magistrate? 

Mtnf,  I  was  several  daya  in  the  king's  col- 
lectors house,  and  did  dtaoover  the  whole  to 
him;  and  at  Providence. 

L.  C.  J.  Holt.  You  sneak  now  of  Provi- 
dence; but  in  England  who  did  you  discover 
itiop 

Iffftf.  I  was  taken  aick,  and  oonld  not  go 

L.  C.  J.  Holt.  You  might  have  aent  to  the 
mavor  of  Bristol. 

Afajr.  I  knew  nothing  of  it,  1  intended  to' 
declare  it  to  none  but  the  Lorda  of  the  Ad- 
miralty. I  knew  no  man  there,  but .  two  men 
that  were  fellow-tradesmen  in  Virginia.  I 
came  from  Viixinia  by  the  first  ship ;  and  if 
that  ship  had  come  away  before  the  fleet,  I  had 
been  at  home  long  before.  1  lay  sick  at  Bristol 
four  or  five  days,  and  the  fifth  day  1  got  pas- 
ssge  for  London  in  the  coach  ;  and  was  taken 
three  miles  off  Bath  by  the  king's  meueufgw^ 
by  one  who  betrayed  mc,  and  I  was  carried 
hack  to  Bath  again.  And  there  waa  tlie  duke 
of  JOevonsbire ;  and  there  they  examined  the 
whole  matter,  in  every  particular,  as  I  have 
now  dedariMl  to  the  court  And  my  lord  de» 
sired  the  messenger .  should  take  me  away 
again,  and  aee  me  aafe  to  London ;  which  uas  . 
all  he  said  to  me^  J  have  more  to  say,  ay  to 
my  being  put  ashore  at  Joanna.  I  had  no 
place  to  go  to,  but  Jay  in  a  lamentable  condi- 
tion ;  I  could  not  put  water  to  my  mouth  with- 
out hdp,  and  remained  useless  of  hands  or 
feet,  despairing  of  my  lifo.  1  desired  to  go 
ashore,  to  see  if  the  air  would  do  me  any  good ;  . 
and  I  went  aahore  at  Joanna,  with  another 
nian,  Gunning,  and  others,  for  refreshment. 
80  the  second  day  we  went  in,  there  appears 
three  ships,  which  were  East- India  men.  Cap-- 
tain  Every  being surprizeil  by  these  sbiiw,  has- 
tened his  men  and  water  aboard  to  get  out  to 
sea,  that  he  might  not  be  surpriiied  in  the  road 
without  bis  men  on  boani,  who  were  come 
ashore  for  the  sick.  And  I  told  them,  I  will  * 
not  go  with  you,  I  will  rather  trust  to  the 
mercy  of  my.  countrymen,  or  the  mercy  of  the 
negroes :  I  should  endanger  my  life,  if  I  go 
aboard ;  if  1  stay,  no  question  my  countrymen 
will  have  compassion  on  me ;  and  if  1  have 
committed  any  thing  worthy  of  death,  they 
have  aathitfity  to  put  me  to  death  acioording  to 
the  law  of  the  oauon.  And  1  apphed  myself 
to  Mr.  Edgoomb,  when  he  came  ashore,  and 
ho  gave  me  scurrilous  langnago.  But  I  re- 
plied, I  am  a  weak  man,  for  me  tostay  behind 
IS  death;  I  had  ratheranffer  death  by  the 
laws  of  my  country,  than  to  be  left  totbe 
mercy  oftheae  negroea.  Mr.  Bdgcomb  aays,  ^ 
I  will  take  yon  dssmiritb  orn,  and  will  bang- 
yostbnatoe* 
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L.C.J.  Hoft.  Wlierc? 
.  Afay.  At  Bombay,  where  lie  said  I  sbonld 
lie  tried.  His  mate,  and  several  other  Ewr. 
lisbmeo,  came  to  see  me,  and  i^rougbt  me  one 
thiog  or  other  to  refresh  me.  And  at  last,  at 
nij^bt,  be  sent  bis  do^or  an||  purser  to  me,  who 
said,  the  captain  is  just  qow  tendiogr  his  boat 
for  you.  1  replied,  (  am  ready,  bei*e  is  ^11  1 
have  in  the  world  ;  and  he  goes  away  about 
two  o'clock  in  the  morning.  And  I  remained 
aeren  or  eight  weeks  at  the  mercy  of  those 
negroes,  and  had  perished,  but  that  a  negroe 
bming  an  Englishman  was  there,  came  to 
me ;  be  lived  at  Bednal-Green,  and  spoke 
En^iab  very  well.  He  went  from  England  in 
the  ship  Rochester,  taken  at  Guinea  some  time 
before.  The-captain  commanded  this  negroe 
to  fo  for  the  long-boat,  and  turn  her  adrift ; 
irhicb  be  does,  but  goes  awav  with  her  him- 
self;  and  in  the  fight,  says,  the  ship  blew  up 
^  an  accidental  fire,  and  several  were  lost. 
This  Degree  I  got  to  look  after  me,  and  he  did 
Teall^  feed  rae,^and  got  roe  all  necessaries  he- 
ionginfif  to  me :  and  by  that  means  1  saved  my 
life.  Kow  when  captain  £?ery  came  in  again, 
I  could  not  go  nor  stir. 

L.  C.  J.  Holt,  Do  not  call  him  captain  ;  he 
was  a  pirate. 

May.  He  commanded  me,  I  was  forced  to 
«bey  him. 

L.  C.  J.  Holt,  For  that  matter  call  Gravct 
again,  because  yon  and  he  were  ?ery  kind  to- 
flfther ;  you  ebook  hands  with  him,  and  bid 
£im  farewell,  and  remember  you  to  your 
"Wife.  Mr.  Gravet,  do  you  remember,  when 
^ou  went  into  the  boat,  did  W.  May  take  his 
Jeiive  of  you,  or  was  be  unwilling  to  be  left 
behind  ? 

Gratet.  When  we  had  liberty  to 'go  out  of 
this  ship,  this  man,  W.  May,  took  me  by  the 
band,  and  wished  me  well  fiome,  and  bid  me 
'  vemember  him  to  his  wife ;  and  was  very 
merry  and  jocund,  and  knew  whither  they 
were  going. 

Just.  Turion,  Did  he  express  any  inclina- 
tion to  go  with  you? 

Gravet.  No,  my  lord,  not  at  all. 

L.  C.  J.  HoU,  Have  YOU  any  ifiore  to  say  ? 

May.  Yes,  my  lord,  i  remained  in  this  con- 
dition till  I  came  to  Providence  ;  and  the  king's 
evidence  can  testify  what  I  say.  1  only  beg 
nercy  of  this  hpnourable  bench,  to  consider  my 
weak  state  and  condition  that  I  have  been  in. 
-ii.  C.  J.  HoU.  Have  you  done? 

May.  Yes,  my  lord. 

L.  C.  J.  Holt.  Tiien  the  next.  W.  Bishop, 
what  have  yon  to  say  ? 

Bithep.  I  belonged  to  the  ship  James :  and 
at  the  Groyne  the  men  began  to  complain  about 
wages,  and  that  was  the  first  beginning  of  the 
disturbance  about  this  plotting.  We  were 
ahipped  out  of  England  in  sir  James  Houbkm's 
aervice,  to  the  Spanish  West- Indies.  Upon 
this  mutiny  among  the  men  for.  their  wages, 
several  men  went  aboard  the  king's  ahips,  and 
d^ired  to  be  entertained  on  Mard  any  of 
them  to  go  for  Ejiglaod ;  aad  wa  all  wcntaway 


again  to  the  ship,  because  we  could  not  be  en- 
tertained. But  this  design  of  Every's  I  did 
not  know  of.  On  the  17 lb  day  captain  Hum* 
phreys  calls,  and  says,  my  men  are  gone  aboard 
the  Charles,  I  think.  And  he  calls  out,  says 
he,  Mr.  Druit,  man  the  pinnace.  I  being  tbea 
on  the  deck,  at  night,'  the  men  all  auiet,  as  I 
thought,  I  went  into  the  pinnace,  and  I  was  iio 
sooner  in,  but  in  comes  fifteen  or  sixteen  more 
that.knew  of  the  design:  but  I  was  then  sent, 
and  knew  it  not.  And^thcy  put  off  the  boat 
and  overpowered  us ;  and  several  of  us  would 
have  gone  aboard  again,  and  they  would  not 
suffer  Us.  And  when  we  came  aboard  the  ship 
Charles,  they  had  cut  the  cables,  and  the  sails 
were  loose,  and  several  men  went  from  the 
Charles  to  the  James  in  a  boat ;  and  they  com- 
manded the  innocent  to  do  what  they  pleased, 
with  pistols  and  cutlaces :  and  they  commanded 
me  to  go  iato  the  hold  to  do  what  they  pleased. 
And  f  not  knowing  of  this  matter,  the  men  that 
were  in  the  boat  called,*  hand  the  buekets,  or 
we  shall  sink.  And  1  beard  afterwards  that 
none  went  ashore,  but  whom  they  pleased,  that 
is,  Every  and  his  crew.  And  i  not  knowinjj 
of  it,  could  not  go;  and  if  I  had  known  it,  I 
had  not  been  admitted  to  igo.  Then  we  were 
carried  two  leagues  without  the  Groyne. 

L.  C.  J.  HoU.  Have  you  any  witnesses  to 
call? 

Bishop.  The  king's  evidence  is  my  witness  ; 
he  commanded  me  to  so  into  the  boat. 

L  C.  J.  Holt.  Will  you  ask  him  any  ques* 
tions  ? — Bishop.  No,  my  lord. 

L.  C.  J.  HoU.  James  Lewis,  what  have  yoa 
to  say? 

Lewis.  I  had  been  in  France,  a  little  before 
the  ship  came  to  the  Groyne,  a  prisoner  there ; 
but  1  knew  nothing  of  Every 's  design.  By  the 
command  of  our  officer  I  went  aboard  the  boat, 
and  as  soon  as  we  were  in  her,  we  were  over- 
powered, and  carried  away  ;  they  took  the 
oars  out  of  onr  bands,  and  earried  us  to  the 
ship  Charles.  And  when  we  came  aboard, 
they  put  the  boat- ad  rift,  and  then  they  com- 
manded me  into  the  fore-castle ;  tliey  had  arms, 
but  we  had  none,  and  so  were  forced  to  obey 
them.  When  the  boat  was  goibg  off,  I  heard  a 
noise  of  crying  out  for  a  bucket.  And  when 
we  were  gone  front  the  Groyne,  we  were  forced 
to  do  what  they  would  have  us ;  it  was  against 
my  consent,  and  against  my  will. 

L.  C.  J.  Holt.  J.  Sparkes,  what  say  you  ? 

Sparkes,  When  captain  Humphreys  called 
to  them  that  were  gone  into  the  boat,  1  was 
asleep  }  but  with  the  noise  of  Gravet's  crying 
out.  He  is  coming,  I  awaked ;  and  all  pot  the 
candles  out,  for  fear  I  should  see  them.  And 
when  the  men  were  come  aboard,  I  went  on 
the  deck,  and  they  trowed  the  hammocks,  and 
knocked  me  down. 

h.  C.J.Holt.  Who  did  it? 

Sparkes.  The  hammocks  tbey  brought  from 
the  other  ships.  I  durst  not  do  toy  otherwise 
than  they  bid  m^;  I  wm  innocent  of  tbetfainir. 
I  asked  what  tbey  were  goin^  to  do,  and  tbey 
said  tbey  were  going  fw T 
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h.C.J.HBlt.  XVhotoUyoaior 
Sparkeg.  John  Dan. 

UC.J.Hott,  J.Dan.didyoulellJ.Spuket 
the  ship  was  goiog  for  England  ? 

Dan,  I  do  ooi  rememb^  I  saw  him  all  the 
•ipht- 

L.  C.  J.  Holt.    I  would  ask  yoo,  if  yoa  bad 
so  share  of  the  plunder  f 
Sparkts.  1  was  forced  to  take  it. 
JL.  C.  J.  Holt.    Pbil.  Middletoo,  joa  had 
wme  share,  had  yon  not? 
MiJdJtton.  Yes«mylord. 
L.  C.  J.  Holt.  What  became  of  it? 
MiddUtoru  They  took  it  away  from  me. 
L*.  C.  J.  £b/^  Who  took  it  from  you  ? 
MiddUton,  J.  Sparkes  robbed  me  of  it  by 
night. 
L.  C.  J.  Holt.  Did  he  take  all  away  ? 
Middhton.    Yes^  all  that  I  had  there :  270 
odd  pieces  of  gold  ;  it  was  in  a  belt. 

Sparkes.  Be  took  ont  his  money  and  shewed 
it  to  the  troopers,  and  they  made  him  drnnk, 
and  got  it  from  him  ;  and  the  next  morning  he 
said  they  took  it  fcom  him. 

Middkton.    I  was  forced  to  say  so,  because 

if  1  said  he  had  it,  he  would  hare  made  no  more 

hut  to  cot  my  throat. 

L.  C.  J.  Holt,  Have  you  any  more  to  say  ? 

Sparkes,  No,  my  lord. 

Sol.  Gen.  H^y  it  please  your  lordship,  and 

yoa  geotlemen  of  the  jury,  I  am  of  counsel 

m  this  case  for  the  king  against  the  prisonera 

at  the  bar.    They  are  arraigned  for  a  very 

bigh«crime,  a  robbery  upon  the  seas.    It  was 

not  a  \en  crime  because  coAimitted  on  tbe  sea, 

but  rather  the  more.  ^These  men  had  a  trust 

reposed  tn  them  to  assist  their  captain  in  bis 

voya^  ;  but  instead  of  that,  they  resist  their 

captain,  turn  him  out,  and  run  away  with  the 

ship.    They  could  not  find  shelter  in  any  other 

part  of  the  worid,  and  I  hope  you  will  make  it 

appear  such  crimes  shall  not  find  shelter  here, 

more  than  in  other  parts  of  the  world.    These 

are  crimes  acrainst  the  laws  of  nations,  and 

worse  than  robbery  on  the  land :    for  in  case 

of  a  robbery  on  the  land,  we  know  who  is  to  pay 

it;    hot  in  a  robbery  by  ses",  it  often  happens 

that  innocent  persons  bear  tbe  loss  of  what 

thcfe  men  do.      It   has    been  very  plainly 

proved  against  the  prisoners,  that  the   ship 

Charles  was  run  away  with  from  the  Groyne. 

And  it  is  as  phiin  by  two  witnesses,  that  all  the 

prisotkera  at  the  b^  were  in  this  ship ;    by 

three,  that  W.  May  in  particular  was  one  of 

them;   and  by  one,  that  W.  Nay  was  so  far 

eoaoerned,  that  because  J.  Gravet  seemed  to 

dnlikeit,  he  said  he  deserved  to  be  shot  through 

tbe  head :    so  that  he  that  wouM  make  him« 

self  tbe  most  innocent  of  the  five,  is  most 

guilty. 

Now  they  have  only  this  to  say  for  themr 
•dvcs,  that  they  were  forced  to  do  what  they 
did  Bat  it  has  been  proved  to  you  that  they 
were  not  forced ;  it  was  said,  all  might  go 
tba  Foohf,  And  it  is  not  proved  on  their 
Aide,  that  any  one  of  the  prisoners  did  seem  to 
disieot  from  their  going  away.    It  is  proved. 
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that  they  all  made  use  ofihis  sb^p  to  ?ery  bad 
purposes ;  that  they  took  and  plundered  seve- 
ral  ships,  and  shared  the  booty.  We  do  not 
produce  this  to  prove  them  guilty,  but  to  shew 
that  .they  made  use  of  this  ship  to  this  very 
purpose.  Now  if  yon  allow  what  they'  say* 
that  they  were  forced  to  go  away ;  then  you 
must  never  convict,  at  any  time,  one  or  two 
highwaymen  that  rob  in  the  company  of  four 
or  five ;  for  they  may  say  too,  that  they  were 
overpowered,  and  forced  by  their  company. 
It  is  so,  not  only  in  case  of  robbery,  but  iu  all 
other  .crimes  also.  They  have  said  a  great 
deal  indeed,  but  without  any  manner  of  pro* 
bability  of  truth.  They  have  produced  no 
witnesses  for  themselves,  to  prove  any  thiqg 
they  have  said.  And  ttie  witnesses  for  the 
king  have  given  testimony  without  auy  ezcep* 
tion.  And,  I  hope,  you  will  vindicate  the 
credit  of  the  nation,  antf  find  them  guilty,  as  the 
evidence  has  proved  them. 

L.  C.  J.  Holt.  Gentlemen  of  the  jury,  these 
five  prisoners,  E.  Forseith,  W.  May,  W, 
Bishop,  Ja.  Lev\is,  and  J.  Sparkes,  are  in- 
dicted for  a  piracy  and  robbery  committed  on 
the  hip^h  seas,  some  distance  froni  the  Groyne, 
in  takmz  and  carrying  awav  a  ship,  and  seve- 
ral goo£  therein  contained.  She  was  called 
the  Charles  the  Second.  This  was  done  in  May. 
last  was  two  yevs»  169^.  You  have  heard 
what  evidence  has  been  given  on  this  indict- 
ment against  tbe  prisoners. 

It  has  appeared  that  this  ship  was  bound  in 
a  voyage  to  the  West  Indies.  Two  of  tbe 
prisoners,  W.  May  and  J.  Sparkes,  were  sea- 
men then  on  board  this  ship,  and  engaged  in 
the  voyage;  the  other  three  were  not  mariners 
in  that,  but  in  another  ship,  called  the  Janles, 
that  Uy,  at  that  time,  near  the  Groyne ;  but 
they  came  aboard  the  shin  Charles  before,  and 
continued  on  board  her  whenr  she  was  carried 
away. 

That  there  was  a  piracy  committed  on  the 
ship  Charles,  is  most  apparent  by  the  evidencn 
that  hath  been  given  ;  that  is,  a  force  was  put 
on  tbe  master,  and  some  others  of  the  seamen 
on  board  her,  who,  because  thej  would  not 
agree  to  go  on  a  piratical  expedition,  had  liber- 
ty to  depart,  and  be  set  ashore.  But  the  ship 
was  taken  from  the  captain,  who  was  possessed 
of  her  for  the  use  of  tbe  owners,  and  was  car- 
ried away  by  Every,  and  others  of  his  crew' 
that  remained  on  board  her ;  and  others  camn 
from  the  James :  which  taking  was  a  piracy ; 
that  is  manifested  by  the  use  they  did  put  her 
to;  for  they  did  afterwards  commit  several 
other  piracies  with  her,  and  iook  several  Eng- 
lish and  Danish  ships,  and  then  went  to  several 
islands,  countries  and  places,  as  to  the  isles  of 
May  and  Princes,  to  Mada^racar,  and  then  to 
Joanna,  and  afterwards  to  Meat,  and  then  -to 
the  Red  Sea ;  and  at  the  entrance  of  the  Red 
Sea  committed  more  piracies,  in  the  manner 
as  you  have  beard,  and  has  been  very  par- 
ticularly described  to  you.  So  that  I  must 
tell  you,  beyond  all  contradiction,  the  force 
put  on  the.  captain,  and  taking  away  this  ship. 
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etXied,  the  Charlefl  the  Sec<AMl,  was  a  piracy ; 
aad  for  that  particular  fact  these  pridoners  are 
new  charged. 

The  matter  yon  are  now  to  enquire  after,  is, 
Whether  all  the  prisoners  were  guilty  of  this 
piracy, -or  which  of  them. 

As  for  E.  Forseith,  Bislkip,  and  Lewis,  it 
hath  appeared  to  you,  that  they,  with  others, 
were  aboard  the  ship  James;  and  that  there 
was  a  report  spread  about  of  a  plot  against  the 
captain  of  the  Charles  the  Second,  and  a 
design  to  carry  that  ship  away.  To  prevent 
which,  there  were  some  of  these  men  sent 
out  in  a  host^  by  the  captain  of  the  James, 
to  tills  ship,  to  assist  captain  Gibson;  but 
instead  of  ure?enting  this  piracy,  they  staid 
behind,  and  went  along  with  these  men  tliat 
carried  away  the  ship. 

As  to  W.  May  and  J.  Sparkes,  that  were  of 
this  ship's  crew,  they  continued  on  hoard,  and 
were  parties  in  all  those  piracies. 

There  was  a  consult,  it  seems,  by  aome  par- 
ticular persons,  of  which  Every  was  the  rmg- 
leader,  how  to  effto  this  design ;  capt.  Every, 
as  they  call  him,  though  he  was  no  captain, 
hut  was  under  the  command  of  capt.  Gibson, 
that  had  the  conduct  of  ^is  ship. 

It  is  true,  it  is  not  proved  to  yon  that  these 
men  were  at  that  consult ;  for,  it  seems,  they 
were  too  many,  for  they  wei'e  about  100  that 
remained  on  board  when  the  ship  was  carried 
off. 

Now  for  W.  May,  Jo.  Gravet,  second  mate, 
that  was  aboard,  though  he  had  a  pistol  clapped 
to  him  to  prevent  any  resistance,  yet  had  liber- 
ty to  depart ;  and  upon  his  gpifig  off»  disconrs- 
ed  with  May,  who  snook  hands  with  him,  and 
bid  him  farewel,  and  remember  him  to  his 
wife.  And  therefore  it  is  evident  that  W.  May 
was  under  no  force  to  stay ;  he  staid  with  his 
good  wilt,  and  did  consent  to  the  piracy.  And 
then  another  witness  is  D.  Creagh,  wno  says, 
that  May  was  so  zealous  in  the  matter,  that  he 
said  to  him,  *  God  damn  him,  he  deserves  to  be 
shot  through  the  head.' 

Sparkes  was  on  board  the  ship,  and  had  a 
designed  end,  and  no  compulsion  was  usc^ 
towards  him,  since  he  had  liberty  to  depart ; 
hut  the  staying  behind  by  the  rest,  is  a  great 
evidence  to  induce  you  to  believe  they  were 
parties  in  the  design ;  for  why  else  should  not 
they  go  ashore  as  well  as  others,  since  there 
doth  not  appear  any  restraint  upon  them  to 
stay,  especially  when  a  general  word  was 
given,  that  those  who  would  go  on.  shore 
should  go  on  the  deck,  and  a  boat  was  ready 
to  carry  them  off? 

They  say,  thejr  wanted  a  bucket  in  the  boat, 
and  they  gave  them  one  to. lave  out  the  water; 
that  is  a  plain  evidence  they  were  willing  to 
be  rid  of  those  that  were  not  willing  to  engage 
with  them;  and  if  they  had  not  approved  of 
the  design,  they  were  not  hindered  from  going 
in  the  boat.  As  for  those  that  came  from  the 
Jauies,  there  was  no  manner  of  ibrce  on  them, 
^hut  they  were  sent  from  the  captain  to  assist 
the  captain  of  the  Charles ;  for  those  two  ships 


having  lain  near  together  at  the  Groyne,  there 
was  sonoe  intelligence  of  such  a  design  in^  agi- 
tat>on,  and  tbeee  three  foi'sook  their  o#n  ahin^ 
Every  declared  his  design  to  some :  And  be 
told  them  what  siiarea  they  should-  have; 
and  because  he  was  their  captain  and  com** 
inander,  he  thought  himself  entitled  to  a  donble 
share. 

And  then  you  havei heard  what  was  done  io 
the  whole  progreaw  of  this  wicked  design; 
every  one  of  these  men  had  their  share ;  even 
this  W.  May,  thoogti  he  was  sick  for  aooie 
ttine,  and  was  set  ashore  at  Joahna,  and  at  tbe 
ship^a  return  taken  in  again,  yet  be  had  hit 
share  of  all  the  prizes.  W.  Bishop  had  his 
share,  James  Lewia  bad  hb  share,  and  John 
Sparkes  had  his  share  ;*  and,  says  tfiis  yoonc 
man,  Philip  Middletoo,  1  h^d  my  share,  wbicE 
was  above  ao  bandred  pound,  whidi  was 
thought  bv  them  to  be  a  good  share  tbr  a  hoy ; 
aiid^  Sparkes  took  him  at  a  disadvantage,  aiid 
having  an  opportunity,  took  it  Irom  him. 

Now  if  there  be  a  piracy  committed,  though 
contrived  but  by  one  man,  yet  if  others  do  con^ 
cur  in  it,  they  are  equally  guilty. 

Now,  though  these  priboners  tell  you,  there 
was  a  force  upon  them,  it  is  a  mere  stiggectioQ, 
without  anv  manner  of  evidence ;  hot  thesis 
evidence  or  their  consenting  and  coofederatiDg 
in  this  wicked  enterprize. 

Indeed  there  hath  been  a  trial  before,  whush 
yon  have  all  heard  of;  fbr  the  city  and  nation 
have  dbcoursed  of  it ;  consider  therefore  the 
evidence.  You4iaveagreat  trust  reposed  in 
you,  for  yon  are  not  id  act  arbitrarily,  but  yoa 
are  accountable  to  God  Almighty,  €6  whom 
you  are  sworn,  and  to  t(ie  government  for  the 
.  verdict  you  give. .  If  you  are  not  satisfied  in 
your  coAs<^ces  that  the  evidence  is  sufficient 
to  fltid  these  men  guilty,  in  God's  name  acquit 
them.  But  if  you  are  satisfied  in  the  suffi- 
ciency of  the  evidence  to  convict  them,  you 
must  find  thein  guilty. 

CL  qfAr.  Cryer,  swear  an  officer  to  keep 
the  jury;  which  was  done,  and  the  jury  went 
out  to  consider  of  their  verdicti  And,  in  the 
mean  time,  the  six  prisoners  were  again  ar- 
raigned upon  two  several  indictments ;  the  one 
for  piratically  taking  away  a  Moorish  ship, 
and  the  other  for  committing  piracy  upon  two 
Danish  ships.  To  both  which  indictments 
Joseph  Dawson  pleaded  Guihy ;  the  other  fire 
pleaded  Not  Guilty,  and  put  them  upon  their 
trials. 

Then  the  Jury  having  been  withdrawn  a 
little  while,  returned  into  court. 

Foreman.  If  there  be  any  evidence  to  prove 
that  John  Sparkes  consented  to  the  running 
away  of  the  ship,  we  desire  it  may  be  hcara 
again. 

L.  C.  J.  IIoU.  P.e  was  wi(h  them  at  the 
carrying  off  the  ship,  and  at  the  taking  of  the 
several  prizes,  and  had  bis  share  afterwards. 
What  is  consent?  Can  men  otherwise  demon- 
strate their  consent,  than  by  their  actions? 

Juryman^  But  we  understand,  my  lord,  that 
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be  w»a  fried  upon  his  omseDtiDg  to  carry  away 

L.  C.  J.  BpH,  What  do  yoo  mean  by  con- 
aeotin^  ?  If  a  ship  be  carried  away  with  force 
Irom  the  captain,  iii?ers  piracies  are  coifimitted 
with  her,  one  continiivs  aboard  and  receives  a 
share  of  the  pro6t  of  tiie  several  piracies ;  is 
not  that  ao  evidence  of  consent  to  the  piratical 
design  ?  Was  it  not  proved  that  many  went 
oat  of  the  ship  that  were  not  willing  to  go  on 
thai  design  ?  And  that  was  witli  the  leave  of 
the  vest  that  remained. 

Just.  £yrc.  And  one  fitooil  on  the  deck,  and 
^aid  with  a  loud  voice,  that  they  that  will  not 
go,  roay  have  liberty  to  go  inshore. 

Mr.  VoMjfers.  N(^  man  was  hindered  but  the 
Doctor,  bemg  a  usefbl  man. 

L*.  C.  J.  Holt,  When  a  ship  is  ran  away 
with,  and  people  are  aboard  that  ship  so  run 
away  with,  that  proves  their  consent,  unless 
thtej  caiiprodnee  evidence  to  the  contrary. 

Jost.  TkrUm,  The  captain  was  in  his  bed 
sick  of  a  feTer  at  that  time,  and  was  not  willing 
to  go  with  them,  and  they  sent  him  away  from 
IhefD. 

Just.  Eyre.  And  every  man  had  his  share. 

Tlien  the  Jury  consulting  together  a  very 
little  thne,  agreed  on  their  verdict. 

Cl.ofAr.  GentiemeD  of  the  jury,  answer  to 
3  our  names.    J .  Degrave. 

J.  Degrtae.  Here.    (And  so  Of  the  rest) 

CI.  ifAr,  Gentlemen,  are  you  all  agreed  of 
your  verdict? — Jury,  Yes. 

CL  4^Ar.  Who  shall  say  for  you  ? 

Jwy,  Our  foreman. 

C/.  €f  At,  Set  £.  ForMith  to  the  bar. 
E.  Forseith,  bold  up  thy  hand.  (Which  he 
did.)  Look  upon  the  prisoner;  is  Edward 
Porseilh  guilty  of  the  piracy  and  robbery 
whereof  be  stands  lOificted,  or  not  guilty  ? 

IWeaMa.  Guilty. 

a.  if  At,  Look  to  him,  keeper.  What 
goods  and  chattels,  &c. 

ForemsM,  None  that  we  know  of. 

CL  cf  At.  W.  May,  hold  op  thy  hand. 
(Which  he  did.)  Is  W.  May  guilty,  &c.  or 
not  guilty  ?— Jbremoa.  Guilty. 

U.  BfAr,  Look  to  him,  keeper,  &c.  W. 
Bishop,  hold  up  thy.  hand.  (Which  he  did.) 
Is  W.  Bishop  guilty,  &c.  or  not  guilty  ? 

Toreman,  Guilty. 

CL  ofAr,  Look  to  him,  keeper,  &c.  J. 
Lewis,  bold  np  4hy  hand.  (Which  he  did.) 
Is  }.  Lewis  gudty,  &c.  or  not  guilty  f 

Ftireman,  Guilty. 

CL  ijf  Ar,  Look  to  him,  keeper,  &c.  J. 
Sparkes,  hold  op  thy  hand.  (Which  he  did.) 
It  J.  Qparkes  guilty,  &c.  or- not  guilty? 

Foreman,  Guilty. 

CL  of  Ar,  Look  to  him,  keeper,  &c. 

L.(i.  J.  Holt,  Gentlemen,  vott  have  done 
«itreaiety  well,  and  you  have  done  very  much 
to  regain  the  honour  of  the  nation,  and  the 
dtjr. 

Tbeo  the  Court  adjourned  to  Friday  next 
the  6th  of  November,  two  of  the  elock  io  the 
VOU  Xltl. 
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aftcnHMm,  on  which  day  Edward  Forseith,  &c. 
were  tried  upon  two  other  Indictments  for  ae« 
veral  piracies. 

An  Abstract  of  the  Trial  of  Edward  Forseith, 
James  Lewis,  W  illiam  May ,  William  Bi-. 
shop,  John  Snarkes,  (Joseph  Dawson  bay. 
ing  pleaded  Guilty  upon  his  Arraignment) 
,  at  the  Sessions  House  in  the  Old  Bailey, 
Friday,  November  6,  1696,  where  were 
present  Sir  Charles  Hedges,  Judge  of  th^ 
High  Court  of  Admiralty,  the  Lord  Chief 
Justice  Holt,  the  Lord  Chief  Justice  Treby, 
with  several  others  of  his  Majesty's  Judges 
and  Commissioners, 

AAer  seyeral  challenges  made  by  the  pri- 
soners, of  the  penons  returned  upon  tiie  Jury, 
these  twelve  gentlemen  were  sworn,  vus. 
Roger  Mott,  John  James,  Richard  Rider, 
WiUiam  Hunt,  John  Hammond.  Abraham 
Hickman,  John  Watson,  Benjamin  Hooper, 
John  Htbbert,  Richard  ChisweTl,  Daniel  Ray, 
WUliam  Hatch. 

Then  the  Cleric  read  the  two  Indictments 
upon  which  they  were  tried,  viz.  one  for 
seizing:,  robbing,  and  carrying  away  two  ships 
belonging  to  Denmark,  on  the  30th  of  August, 
1694.  The  other  for  that  they,  on  the  88th  of 
September,  1695,  in  a  place  40  leagues  distant 
from  Surat^  did  forcibly  and  piraticaTly  set  upon 
a  Moorish  ship,  and  toke  away  her  tackle  and 
goods,  to  a  great  value.  . 

•Then  Dr.  "Sewtony  ooe  of  his  Majesty's  Ad- 
vocates, spoke  to  the  Jury  as  followetb : 

My  Lord,  and  Gentlemen  of  the  Jury ;  The 
crime  the  prisoners  at  the  bar.  stand  charged 
with,  and  which  has  been  opened  to  yoa 
upon  the  indictments,  is  piracy ;  which  is 
toe  worst  sort  of  robbery,  both  in  its  na« 
tore  and  its  eflTects,  since  it  disturbs  the  com- 
merce and  friendship  betwixt  different  na- 
tions; and  if  left  unpunished,  involves  them 
in  war  and  bk>od:  for  sovereign  powerf 
and  nations  have  no  courts  of  justice  aflerwards 
to  resort  to,  as  the  subjects  of  princes  have,  Ja 
their  own  countries,  for  redress  or  punishment ; 
but  they  can  only  have  recourse  to  arms  and 
war,  which  how  expensive,  and  how  dangerous 
they  are,  and  what  calamities  and  ruin  they 
carry  along  with,  them,  no  persoi^  can  be  a 
stranger  to.  So  that  those  who  bring  not  such  ^ 
criminals  to  jndginent,  when  it  lies  in  theii;. 
power,  and  is  their  duty  to  do  so,  are  answer* 
able,  in  a  great  measure^  before  God  and  man, 
for  aU  the  fatal  consequence  of  such  ac- 
guittals,  which  brinsr  a  scandal  on  the  puUic 
justice,  and  are  often  attended  with  public 
calamities. — It  is  not  therefore,  gentlemen,  to 
be  supposed,  that  wise  or  honest  men,  (and 
there  are  none  who  would  be  thought  to  bo 
otherwise)  who  love  their  country,  and  wish  its 
peace  and  prosperity,  would  be  guilty  in  that  . 
kind. — Gentlemen,  this  piracy  was  begun  in 
Europe,  carried  on  through  Anica,  and  ended 
in  the  remotest  Indies;  so  that,  in  a  manner, 
all  the  worid  is  concerned  in  this  trial,  and  ax* 
91 
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pects  and  demands  justice  of  them,  if  they  are 
gtiHty,  at  your  hands. 
'  -Then  the  Witnesses  were  produced  to  prove 

'  the  facts  chained  upon  the  prisoners,  viz.  Jo.' 
Dean,  David  Creagb,  Pliil.  Middleton,  and 
others;  who  fully  proved  against  them,  That 
the  prisoners,  with  several  other  wicked  per- 
sons not  yet  taken,  did  forcibly  tiake  away  the 
^ip  Charles  the  S(*cond  from  the  lawful  com- 
mander, eaptain  Gib^n,  with  a  piratical  de- 
sign ;  and  in  the  said  ship  did  afterwards  com- 
mit «ieveral  piracies.  At  the  Kle  of  May  they 
took  three  Eng^lish  ships.  From  thence  they 
went  to  the  coast  of  Guinea;  and  when  some 
of  the  natives  came  vn  board  with  their  gold,  to 
trade  with  them,  they  took  away  their  gold, 
and  carried  them  away  tor  slaves.  And  then 
went  to  the  Isle  of  Princes  and  took  two  Danish 
ships,  and  took  out  Mhat  was  ia  them,  viz.  40 
pound  weight  of  gold  dust,  and  otlier  merchan- 
dize ;  and  they  offered  to  restore  obe  of  the 

■  ships  to  the  master  afler  tbey  had  robbed' her, 
bpt  the  master  said  she  was  insured,  and  he 
would  not  take  her  again.  And  alWrwards 
t^ey  burnt  one  of  tbe  abips,  and  carried  away 
the  other.  Then^  they  went  to  Bob's  Key,  ai 
the  mouth  oif  (he  Red  Sea,  waiting  for  tbe 
Mocha  fleet,  which  one  night  passed  1^  tbem 
miseeir;  but  were  intbrmed  the  next  miy  that 
tbey  were  gone.  And  then  calling  a  oooncil, 
tbey  agreed  to  fbltow  them ;  and  accordingly 
went  after  them,  and  came  up  with  one  of  them- 
which  was  about  250  ton,*  and  with  small  re- 
sistance took  ^er,  aod  put  some  men  on  board 
ber,  and  took  gold  and  silver  out  of  her  to  the 
value  of  30  or  40,000/.  with  other  merehan* 
dize;  and  aflerwarda  met  with  the  ship*  called 
the  Guniway,  and  robbed  her  likewise  of  all 
b^  furniture,  to  a  fiery  great  value.  And 
about  a  week  after,  they'shar^d  all  the  prizes 
th^y  had  taken;'  and  some  had  1,000/.  some 
bftd  800/.,  some  700/.  sora^  500/.  every  man  in 
tbe  ship  bis  share,  as  they  thought  they  de- 
served. And  it  was  particularly  proved  by  the 
evidence  against  the  prisoners,  that  they  had 
their  sharea.  [The  more  particular  relation  of 
Which  is  already  printed  at  large  in  the  fore- 
going Trial.] 

'When  tbe  king's  evidence  bad  done,  the 
prisoners  were  permitted  to  say  what  tbey 
could  in  their  defence;  but  the  %a me  appear- 
ing to  be  very  weak,  the  lord  chief  justice  Holt 
sumooed  u^  the  evidence ;  and  the  jury  going 
out  to  consider  their  r^dict,  afler  a  sbort  stay, 
brought  them  in  all  Guilty. 

Then  the  Court  adjourned  to  the  JOth  of 
IHovemberibllowing.  • 

After  tne  Trial  of  John  Murplie}'^  was  over, 
the  Piratos  were  brought  to  the  Bar. 

CLcf  Ar,, Joseph  Dawson^  you  by  your 
own  confession  are  convicte<l  of  piracy  and 
robbery :  what  have  you  to  say  why  sentence 
of  death  shall  not  be  passed  upon  you  accord- 
ing to  law? 

Dawson,  I  bubmit  myself  to  theklogand  the 
honourable  beocb. 


Trial  of  Joseph  Dcnoson  qnd  others. 


c«^ 


CI,  of  Ar.  ^dward  Forseitli,  wbat  have  you 
to  say,  ice 

Foruith.  I  am  an  innocent  man; — and 
went  on  to  justify  himself,  &c. 

Judge  (rf  the  Admiralty.  You  and  the  rest 
of  tbe  prisoners  at  the  bar  have  had  a  very  fair 
trial,  and  been  fully  heard  upon  your  defence  ; 
but  the  jnry,  your  countrymen,  upon  whom 
you  put  yourselves  to  be  tried,  have  ibond  you 
guilty :  so  that  the  insisting  upon  your  jostifi* 
cation  cannot  now  avail  you  any  thing,  the 
verdict  being  given ;  but  if  you  have  any  thing 
to  offer  in  arrest  of  judgment,  or  canr  shew  any 
cause  why  tbe  court  should  not  proceed  to  give 
judgment  according  as  the  law  directs,  against 
persons  convicted  of  piracy,  you  shall  have 
liberty  to  speak,  and  will  be  heard. 

Forseith,  I  desire  to  be  sent  into  India  to 
suffer  there. 

CL  of  Ar,  William  Blay,  what  have  yon  to 
say,  &c. 

May,  My  lord,  I  being  aTery  sickly  roan, 
never  acted  in  all  the  voyage.  1  have  served 
my  king  and  country  this  thirty  years,  and  am 
very  wHIing  to  serve  the  East-India  company 
where  they  please  to  command  me;  and  de^- 
sire  the  honourable  bench  to  .consider  my 
case,  and  if  I  must  suffer,  I  desire  to  be  sent 
into  India  to  suffer  there. 

C/.  ofAr.  William  Bishop,  what  have  you 
to  say,  &c. 

Bithop.  I  was  forced  away ;  and  when  I 
went,  w$8  but  18  years  old,  and  am  now  hot 
81,  and  desire  mercy  of  the  king  and  the 
court. 

Lewis,  I  am  an  ignorant  person,  and  leave 
myself  to  the  king's  niercy. 

Sparket,  I  leave  myselt  to  the  king's  mercy, 
and  to  the  honourable  court, 
,  Judge  of  the  Admiralty.  Joseph  Dawson, 
lyou  stand  convicted  upon  four  indictments,  by 
your  own  confession,  for  piracy  and  robbery. 
:And  you,  Edward  Fbrseith,  Williani  May,  Wil- 
liam *Bishop,  James  Lewis  and  John  Sparkes, 
'having  put  yourselves  upon  your  trials  ac- 
cording to  -the  customs  and  laws  of  your  own 
connti'y,  have  been  found  guilty  upon  three 
several  indictments,  for  the  same  detestable 
crimes  Committed  upon  tbe  ships  and.  goods  of 
Indians,  of  Danes,  and  your  own  fellow-sab- 
jects.  The  l&w  for  theheinousness  of  your 
crime  hath  appointed  a  severe  punishment,  by 
an  ignoitiinious  death :  and  the  Judgment 
which  the  law  awards,  is  this : 

*  That  yon*and  every  one  of  .you  be  taken 
<  from '  fence  to  the'  place  from  whence  you 
'  came,  and  fcom  thence  to  the  place  of  exe- 
'  cution  ;  and  that  there  you,  and  every  one  of 
(  you  be  hanged  by  tfie  necks,  until  you  and 

*  every  one  of  you  be  dead :  and  the  Lord 

*  have  niercy  upon  you.* 

According  to  this  sentence,  Edward  Forseith 
and  the  rest  were  executed  on  Wednesday, 
November  the  25th,  1606,  at  Execution -Dock, 
the  usual  pUce  tor  the  execution  of  pirates. 
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CL  cf  At.  Make  prodaoiaUon. 
Cryer,    O  yes,  O  yes,  O  yes.    All  maDoer 
of  persons  that  have  any  thing  more  to  do, 


393.  Tbe  Trial  of  Captain  Thomas  Vaughan,  at  the  Old-Bailey^ 
for  High-Treason  on  the  High  Seas :  8  William  HI.  a.  d, 
1696.*      . 

THB  Court  bdng  sat^  at  which  were  preseatt  ^c*  uid  were  adjoaroed  to  this,  hour,  dmw 
tir  Charles  Hedges,  judge  of  the  high  court  of  near  and  give  your  attendance.  God  save  the 
admiralty,  the  lord  chief  justice  Holt,  the  lord    king. 

chief  iusUoeTrAy,  tbe  lord  chief  toon  Ward,       ^     ^   ^     ^  j     .  ^^.  . 

Mr./prt,ceTiirton,.ndoAe«j>fh^^  the  appew^DcTBiikS.    And^eSSbe- 

cmm^wen;  the  court  proceeded  on  tli»   i"g  .IS^^jTJolJire  JrtdencelTth^ 

against  Thomas  Vau^han,  they  withdrew  to 

hear  the  same. 

Then  the  Keeper  of<Nciirg«te  was  ordered 
to  bring  his.  prisoner,  Thomas  Vaughan,  to  the 
har.    (Which  be  didO        ... 

CL  ofAr.   Thopaas  Faqghan«  hoM  np:  thf 
hand.    (Which  be  .did.)     Thou  sfcandeetiei    . 
dieted,    &C.     Howr  sayest    thoe, .  Thomas 
Vaughan,  art  thou  goilty  of  the  high-tr^asoa 
whereof  thou  Blandest  indicted,  or  not  guilty  ? 

Vaughan,  Not  Giiiity. 

C/.  ^Ar.  Colpriti  how  wilt  then  be  tried  ? 

Vaughan,  6y  V^  and  this  country.- 

CL^Ar.  God  send  thee  a  good  deli vesanoe* 

And  then  the  dourt  proceeded  to  the  Tndl  of 
the  Pirates,  and  gave  notice  to  Mr.  Vaughan  to 
nrepare  for  his  Trial  on  Friday  next,  the  6th  of 
November,  1696. 

November  6, 1696. 

CL  ofAr.  Cryer,  make  proclamation. 

Cryer,  O  yes,  O  yes,  O  yes.  All  manner 
ofperMOS.  that  have  any  thing  more  to  do  at 
this  sessions  of  Oyer  and  Terminer,  adjourned 
over  to  this  day,  draw  near  and  ffive  your  at- 
tendance. And  you  sberiiis  of  the  city  of 
London,  return  the  precepts  to  you  .dtfocted^ 
upon  pain  and  peril  which  will  fall  thereupon. 

Then  the  Under-sheriff  returned  thie  Precepts. 

CL  ofAr,  Make  proclamation. 

Cryer.  Oyes.  You  good  ipen  of  the  ci^ 
of  London,  summoned  to  appear  this  day,  to 
try  between  our  sovereign  lord  tbe-  king  tind 
the  prisoner  at  the  bar,  answer  to  your  naines 
as  you  shall  be  called,  every  one  at  the  first  call^ 
and  save  voor  issues. 

The  whole  pannel  was  called  over,  and  th^ 
appearances  ot  those  that  answered  recorded, 
and  the  de&ulters  were' again  called  over. 

Mr.  Phippsi^  Will  your  lordship  please  to  of- 
der  that  two  men  may  be  brought  from  th^ 
Marsbalsea,onthe  behalf  of  the  prisoner  P  * 
— , — , ,  ' '  "    ■    ■ 

•  That  the  st  T  W.  S,  c.  8,  extends  to  per- 
sons  indicted  under  st.  %8  H.  8,  a  16,  for  bight- 
treason  committed  on  the  high  sees,  see  £ast'<e 
P]ea80ftheCrown,c.«.s.4d.  Whethercorrup* 
tion  of  blood  is  wrought  by  judgment  of  treasou 
committed  on  the  higb  9ee«>  we  £ast  as  abeve, 
and  Foster's  Crowu  Cases,  Sea  there  cited,  ^p. 
SS8.  SS6. 1  H.  P.  C.  c.  37. 8sik.  85. 


*  See  2  Salk.  634,  and  Holt,  689.    See  also 
East's  PI.  Cr.  c.  f .  s.  40. 43. 

"  Captain  Vaughan  was  not  an  alien  enemy, 
but  being  a  natural  bomsubject  of  this  realin^ 
be  beceiue  a  traitiv ;   for  that  he  was  put  in 
prison,  for  that  he  answered,  and  with  his  life. 
But  it  was  lor  that  act  of  hostility  merely. 
With  regard  to  his  character  of  a  subject  he 
remained  till  tbe  moment  of  his  execution,  as 
if  that  act  bad  never  been  committed.    There 
is  very  little  light  to  be  ))rocured  from  our 
books,  to  assist   us  in  our  inquiry,  how  far  a 
neutral  joining  in  an  act  of  hostilitv  is  to  be 
considered  as  having  acauired  the  character  of 
aiif.-n  enemy.    The  subject  was  indirectly  dis. 
cussed  in  the  case  ofcapuin  Vauffhan,  to  which 
I  have  alluded.   Be  was  charged  in  the  indict- 
ment with  adhering  to  tlie  kmg's  euemies  by 
cruising  *  cum  subiJitis  Galticis ;'  the  fact  was 
that  many  of  bis  crew  were  not  natural  born 
sobjects  of  the  French  king,  but  Hollanders.  It 
was  made  a  .question  whether  the  Hollanders 
should  t»e  called '  subditi  Gallici,'  and  though 
tbe  point  was  not  authoritatively  decideil  be- 
cause some  of  the  crew  were  certainly  French, 
ubicb  was  sufficient  to  support  the  indictment, 
yet  it  was  held  by  Holt,  C.J.  and  agreed  to  by 
the  rest  of  the  court,  that  the  Hollandei's  by 
accepting  a  commission  from  tlie  French  king 
became  '  subditi  Gallici,'  and  so  remain^ 
during  tbe  continuanoe  of  tbeir  service  in  a 
state  of  qualitied  subjection  arising  out  of  the 
service  and  deterroioing  with  il..^^his,  had  it 
been  the  veYy  p#it  iq  judgment,  would  have 
p>ae  a  great  wiT  towards  deciding  the  pre- 
sent question.    The  commission  under  wbich 
tbe  plaintiff  being  a  German  acted  was  pot  an 
end  to  by  the  capture  of  the  .frigatCi  in  which 
he  was.    After  that  time  he  had  no  opportuoitv 
of  coDtinumg  in  the  service  of  the  state  of  Hof- 
Iuk),  and  bis  temporary   character  of  alien 
caeiDy  ceased  and  determined  with  the  autho- 
rity aoder  which  he  acted.    Captain  Vaughan's 
die  as  far  as  it  goes  draws  a  line  and  fairly 
mirki  out  when  that  character  betfioe  and 
when  it  shall  end."    Per  Eyre,  Chief  Justice 
IB  nring  judgment  in  the  case  of  Sparenburgh 
V.  Mooa^iie.     1  Bos.  and  Pul.  Vtep. 
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CLofAr,  Thomas  Vaufffaao,  bvU  uj^tby 
band.  (Which  he  did.)  You  that  are  iwoni, 
look  opoo  the  prisoner,  and  bearkeD  to  his 
caiue.  He  stands  indicted  by  the  name  of 
Thomas  Vaughao. 

•'  Whereas,  *  That  before  and  tintil  the  8th 
day  of  J  uly ,  in  the  7th  year  of  the  reign  of  oar 
sofereign  lord  king  W.  6,  there  was  open  war  be* 
tween  our  said  lord  the  king,  mid  Lewi*  the 
French  king :  And  tliat  the  said  war  continued  oa 
the  said  8th  day  of  July,  in  the  7th  yearaforesaid, 
and  doth  still  continue.  And  thai  tor  all  the  time 
aforesaid,  the  said  Lewis  the  French  kin^  and 
his  subjects  were,  and  at  present  are  enemies  of 
our  said  lord  Uie  king  that  now  is :  And  that  at 
the  time  of  the  said  war^  and  before  the  said 
8th  day  of  July,  in  the  7th  year  aforesaid,  the 
said  Lewis  the  French  king  set  out,  amongsl 
others,  a  certain  small  ship  of  war,  called  the 
Loyal  Clencarty,  of  which  Thomas  Vaughan, 
a  subject  of  our  said  lord  the  king  that  now  is, 
was  commander,  with  several  French  subjects, 
enemies  of  our  said  lord  the  king,  to  the  number 
of  fifteen  persons,  in  a  warlike  manner,  to  take 
and  destroy  the  ships,  goods,  and  monies  of 
our  said  k>rd  the  king,  and  his  subjects,  and 
against  our  said  lord  the  king,  to  wage  war 
upon  the  high-seas  within  the  jurisdiction  of 
the  admiralty  of  England.     And  that  at  the 
time  of  the  said  war  between  our  said  lord  the 
king,  and  the  aforesaid  Lewis  the  French  king, 
Tho.  Vaoghan,  late  of  Galloway,  in  the  king- 
dom of  Ireland,  mariner,  being  a  subject  of  our 
said  now  lord  the  king,  as  a  false 'rebel  against 
the  said  king  his  supreme  lord,  and  not  hav- 
lag  the  fear  of  God  before  his.  eyes,  nor  consi- 
deriug  the  duty  of  his  allegiance,  but  being 
moved  and  sednced  by  the  instigation  of  the 
devil,  and  altogether   witbdrawmg  the  cor- 
dial love,  and  true  and  due  obedience  which 
every  tru^  and  faithful  subject  of  our   said 
lord  the  king  ought  by  law  to  have  towards 
the  said  king;  and  the  said  war  as  nauchas 
in  him  lay,  against  our  said  lord  the  king  de- 
signing and  intending  to  prosecute  and  assist; 
the  said  Tho.  Vaugban,  on  the  said  8th  day 
of  July,  in  the  said  7th  ^ear  of  the  king  i)eing  a 
soldier   a-board  the  ship  of  war,  called  the 
Loyal  Clencarty,  in  the  service  of  the  said 
Lewis  the  French  king,  and  being  then  on  the 
high-seas,  within  the  jurisdiction  of  the  admi- 
ralty of  England,  about  fourteen  leagues  from 
Deal,  did  then  and  there  by  force  and  arms, 
falsly,  maliciously,  wickedly  and  traitonmsly 
aid,  help,  and  assist  the  enemies  of  our  said 
k>rd  the  fling,  in  the  ship  of  war  called  the 
Loyal  Clencarty.     And  afterwards  the  said 
Thomas  Vaugban,  in  the  execution  and  |ier- 
formance  of  bis  said  aiding,  helping,  and  as- 
sisting,   maliciously,  ialsly,  and  trmtorously 
sailed  a  cruising  to  several  maritime  places 
within  the  jurisdiction  aforesaid,  by  force  and 
arras  to  take  the  shins,  goods,  and  money  of 
our   said    lord  the   lung,  and  his   subjects; 
against  the  duty  of  bis  aUegianee,  the  peace  oC 


L.  C.  J.  HoU,  You  shall  have  an  order. 

Then  the  court  went  on  the  trial  of  the  Six 
Pirates  ;*  and  after  the  trial  was  over,  Thomas 
Vaugban  was  called  to  the  bar. 

Vaughafk,  My  lord,  my  irons  are  very  un- 
easy to  me,  I  desire  they  may  be  taken  off. 

L.  C.  J.  HoU,  Ay,  ay,  take  them  off. 

Mr.  Fhippt.  If  your  lordship  please,  we 
have  some  doubts  as  to  the  indictment. 

L.  C.  J.  Holt.  If  you  have  any  exceptions, 
yon  ouffht  to  have  made  them  before  the  pri- 
soner pleaded  to  itf 

Mr.  Phip}t$»  I  thought  you  had  allowed  it, 
my  lord,  in  (brmer  cases. 

X.  C.  J.  No,  we  did  not  allow  it  as  of  right 
'  due  to  the  prisoner ;  the  exceptions  should  have 
been  made  before  the  plea.  You  were  ind uiged 
in  being  heard  at  first  in  the  cases  of  Rook- 
srood,  Cranbnme,  and  Lowick :  but  it  was 
not  the  intent  of  the  act  to  alter  the  method  of 
the  proceeding,  and  so  upon  consideration  hath 
it  been  determined.  The  prisoner  bath  time 
^ven  by  the  act  to  make  any  exception  to  the 
indictment  before  he  pleaded ;  but  you  may 
move  what  you  will  afterwards  in  arrest  of 
judgment,  if  it  be  material. 

CL  of  Ar»  Thomas  Vaugban,  those  men 
-  that  you  shall  hear  called,  and  personally  ap- 
pear, are  to  pass  between  our  sovereign  lord 
the  king  and  you,  upon  trial  of  life  and  death ; 
if  therefdre  you  challenge  them,  or  any  of 
them,  your  time  is  to  speak  unto  them  as  they 
come  to  the  book  to  be  sworn,  before  they  lie 
«worn.* 

Mr.  Phippt^  There  was  one  man  here  that 
desuredtobe  excused,  because  he  was  on  the 
grand-jury  (  therefore  it  seems  there  are  some 
xetumed  upon  this  jury  that  were  on  the  grand- 
jury,  which  I  think  ought  not  to  be. 
X.  C.  J.  Challenge  them  then. 
Mr.  Fhipps.  We  do  not  know  the  men. 

Then  the  Pannel  was  called  over,  and  a 
great  many  challenges  made,  and  the  twelve 
BMn  that  were  sworn,  were  these:  Edward 
Leeds,  Nath.  Green,  Hen.  Sberbrook,  J.  Sher- 
brook,  T.  Emms,  Peter  Parker,  Caleb  Hook, 
Joceiine  Roberts,  Tho.  Parker,  Peter  Gray, 
Roger  Poston,  «— ^  Woolley. 

CL  ofArr.  Cryer,  make  proclanoation. 

Cfyer,  O  yes.  If  any  one  can  inform  my 
lords  the  king's  justices,  and  thekini^s  seijeant, 
the  kinff's  attorney-general,  the  king's  ^vo- 
cate  in  his  high-court  d*  admiralty,  before  this 
inquest  be  Uken  of  the  high-treason  whereof 
Thomas  Vaoghan,  the  prisoner  at  the  bar, 
stands  indicted,  let  them  come  forth,  and  they 
•hall  be  heard ;  for  now  the  prisoner  at  the  bar 
stands  upon  his  deliverance ;  and  all  others  that 
•re  bound  by  recognizance  to  give  evidence 
against  the  prisoner  at  the  bar,  let  them  come 
forth  and  give  their  eridence,  or  else  they  for- 
feit their  recognizance. 

*  See  the  preceding  Case. 

East's  h.  Cr.  c.  2,  •.  46,  Layer's  Case, 
're,4.D,17St.    ' 
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•or  nad  lord  the  kiw,  and  alio  agunsl  a  sta- 
tote  m  that  caae  made  aod  provided. 

*'  Aod  the  said  jurora  of  our  said  lord  the 
kiopr,  OfMm  their  said  oaths,  farther  represent, 
that  the  aforesaid  Thomas  Vaaghao,  as  a  false 
traitor  afpaiast  oor  said  iord  the  kio^,  further 
deatj^oin^,  practising,  and  with,  his  whole 
strength  intending  tte  common  peace  aod  tran- 
^illitjr  of  this  kingdom  of  England  to  disturb; 
and  a  war  and  rsMllion  against  the  said  king 
upon  the  high-seas,  within  the  jurisdiction  of 
the  admiralty  of  England,  to  move,  stir  up,  and 
prscore;  and  the  said  lord  the  king,  from  the 
tide,  hoooor,  royal  name,  and  imperial  crown 
«f  his  kingdom  of  England,  ami  dominioi^s 
nf»so  the  hiffh-seas,  to  depose  and  deprive ;  and 
amcraMe  alaughter  of  the  subjects  of  the  said 
loni  the  kine*  of  this  kingfdom  of  England, 

rtbe  high-seas,  and  within  the  jurisdiction 
said,  to  canse  and  procure ;  on  the  said 
8th  day  of  July,  in  the  said  7th  year  of  the 
bang,  apon  the  high- seas,  about  fourteen 
lesgoes  from  Deal,  and  within  the  dominion  of 
the  crown  of  Eng[1and,  and  within  the  jurisdic- 
tion of  the  admiralty  of  England  aforesaid, 
ftlsly,  maliciously,  devilishly,  and  treacher- 
ously, hy  force  and  arms,  with  divers  other 
false  rebdaaad  traitors  (to  the  jurors  unknown), 
war  agaiaat  oar  said  now  lord  the  king,  pre^ 
pared,  prompted,  levied,  and  waged.  And  that 
the  said  Thomas  Vauffhan  in  i^rformanoe  of 
his  said  war  and  rehenion,  then  ^d  there,  by 
foree  and  arms,  maliciously,  wickedly, .  and 
•peoly  assembled  and  joined  himself  with  se- 
veral other  false  traitors  and  rebels  (to  the 
jorors  unknown)  to  the  number  of  fiAeen  per- 
sons, heiB|fir  armed,  and  provided  in  a  warlike 
Baancr  wHh  guns  and  other  arms,  as  well  of- 
femive  as  defensive.  And  the  said  Thomas 
Taughan,  then  and  there,  being  aboard  the 
ssid  ship  of  war,  called  the  Loyal  Clencartjr» 
sssomhtod  with  the  other  false  lebels  and  trai- 
tors aa  mfbreaaid,  maliciously,  wickedly  and 
traitorously  sailed  a  cruising  to  several  mari- 
>  time  plsea,  with  the  aforesaid  ship  of  war, 
called  the  Loyal  Clencarty,  with  an  intent  to 
take,  spml,  and  carry  away  tbe  ships,  goods, 
aod  money,  of  ohr  said  lord  the  king,  and  his 
snbjeets,  hy  force  and  arms,  upon  the  high  and 
•pen  aeaa,  within  the  jurisdiction  aforesaid ; 
against  the  duty  of  his  allegiance,  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignities ; 
and  likewise  against  the  form  of  a  statute  in  this 
I  and  provided."* 

l^oius  NODEN, 

Samuel  Oldham 


u 


Jurort. 


*  The  Indictroept  in  Latin  runs  thus : 
**  Jurat'  pro  0om'  Rege  super  sacram' 
soum  pnesentant,  quod  ante  &  continue  usque 
ad  octav'  diem  Julti,  anno  regni  dom'  nostri 
Wilhelmi  tertii,  Dei  gratia  Angl* ,  Scot',  Franc', 
ct  Hibem'  Regis,  fidei  defensor',  Ike.  7.  fuit 
bellttm  apertom  inter  Dom'  Willielmum  nunc 
fiegem  Angl',  &e.  et  Ludovicum  Regem  Gal- 
Keom,  quodqoe  helium  illiid  eod'  8.  die  Julii, 
aiiao  7|  sDpndict'y  et  semper  postca  haousq' 


Upon  this  Indictment  he  hath  been  arraign* 
ed,  and  upon  this  arraignment  be  hath  pleaded 
not  guilty ;  and  for  his  trial  he  ha^h*  put  him-v 
self  upon  God  and  his  country,  which- country 
you  are.    Your  charge  is  (o  enquire  whetbe^ 

oantinuat' fhit,  et  adhuc  existit,  ouodque  per 
totum  tempos  pned'  dictus   Lndovicus  Rex 
Gallicus,  et  ejus  subdit',  fuer',  et  adhuc  exis- 
tunt  ioiroici  dicti  Dom'  Regis  nunc,  ao  quod 
tempore  belli  illius,  et  ante  prsedict'  octavnm 
diem  Julii,  anno  septiroo  suprad',  diet'  Ludovi* 
cos  Rex  Gallicus  (int'  al')  quand'  navioul'  ar- 
mat',  vocat'  ♦  Le  Loyal  Clencarty'  (cujus  Tho' 
Taughan  subdit'  dicti  Dom'  Regis  nunc  AogI', 
&c.  adtunc  fuitcapitaneos)  cum  nuamplur'  sub- 
dit' Gallicis,  inimicis  dicti  Dom'  Regis  mine, 
ad  numerum  15.  personar'  replei',  prttpara^t 
ad  naves  ac  bona,  cataU',-et  denar'  diet'  Dom' 
Regis  nunc  AngI',  Ice.  et  subditor'  snor'  super 
alto  mari,  ac  infra  jurisdict'  ailmiraliuitis  Angl' 
mode  goerrino  capiend'  et  spoliand',  et  belium 
pned'  contra  diet'  Doiu'  Regem  nunc  so|ler 
alto  mari,  ac  infra  jurisdiction'  admiral'  Aiigl' 
pned*  gerend' :   Quodque  tempore  belli  prn' 
inter  ipsom  Dom'  Regem  nunc,  et  prad'  Lndo-     ' 
▼icum  ke&rem  Gallicum,  Thomas  Vaughan  nu- 
per  de  GsTlbway  in  regno  Hibem'  nauta,  exis* 
tens  subdit'  ejusdem  Dom'  Regis  nunc  Angl' 
kc.  ttt  falsus  proditor  contra  eundem  Dom' 
Regem  nunc,  supremum  Dom'  Sttum,tiroorem 
Dei  in  corde  soo  non  babens,  nee  debit'  ligeanc' 
snse  ponderans,  sed  instigatione  diabolica  mot' 
et  s^uct',  cordialem  dilectionem,  ac  veram  et 
debitam  obedientiam,  qoas  ^oilibet  verus  et  fi- 
delis  subdit'  diet' Dom'  Regis  nunc  erga  ipsum 
Dom'  Regem  de  jure  gerere  tenetnr,  penitus 
subtrahens,  ac  machinans  et  intcndens,  ^oan- 
tum  in  se  fuit,  belium  pnedict'  contra  dictum 
Dom'  Regem  nunc  prosequi  et  auxiliari,  idem 
Thomas  Vauglian  dicto  8.  die  J  uUi,  anno  regni 
diet'  Dom'  Regis  nunc  7.  sopradicto,  vietarmis, 
&c.  super  alto  mari  in  quodam  loco  circa  14 
leucas  a  Deal  distante,  ac  infra  jurisdiction' 
admiral'    Angl',   seipsum    pnefat'    Thomam 
Vauffbtfi  ut  militem  (Angl'  u  SoldUr)  ad  belium 
pned'  contra  diet'  Dom'  Regem  nunc  geren' 
etprosequen*,  inservitium  ipstus  prsefat'  Ludo- 
vici  Rc^is  Gallici,  in  navicut'  armat'praed', 
vocat'  *  Le  Loyal  Clencarty,'  falsp,  malitiose, 
nequissime,  et  proditorie  poauit ;  et  quod  ipse 
idem  Tho'  Vaughan  in  navicul'  armat'  jpned', 
vocat'  *  Le  Loyal  Clencarty,'  adtunc  et  ibidem 
sic  existen',  vi  et  armis,  &c.  adtunc  et  ibidem 
super  alto  mari  nned',  ac  infra  jurisdiction'  ad- 
miralitatis  Angr   prsBil',  dictis  inimicis   dicti 
Dom'  Regis  nunc,  in  dicta  navicula  armata, 
Tocat'  <  Le  Loyal  Clencarty,'  adtunc  et  ibidem 
scilicet  existen ,  falso,  malitiose,  nequissime,  et 
proditorie  fuit  adherens,  auxilians,  et  comior- 
tans ;  et  quod  pned'  Tho'  Vaughan  in  execu- 
tion' et  performatione  adbcesionis,  auxiliationjs, 
et  comfortationis  ause  preed'  postea,  scil'  dicto 
8.  die  JuUi,  anno  supradict',  ibidem  super  alto 
mari  jirsd',  ac  infra  jurisdiction'  admiralitai' 
Angl;s,  simul  cum  dictis  inimicis  diet'  Dom' 
R^  noBc,  in  navicul'  armai*  pned'^  vocat* 
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he  be  ffnilty  of  the  blgb-treasoh  wliereof  lie 
itands  indicted,  or  not  guilty.  If  you  find  him 
guiltv,  you  are  to  enquire  what  goods  or  chat- 
tels, lands  or  tenements  be  had  at  tli^  time  of 
the  high-treason  committed,  or  at  any  time 
since.  If  you  find  him  guilty,  yon' are  to  en- 
quire whether  he  fled  for  it.  If  you  find  that 
he  fled  for  it,  you  are  to  enquire  of  his  goods 
and  chattels,  as  if  you  had  found  him  guiltv. 
If  you  find  him  not  guilty,  nor  that  he  did  fly 
for  it,  you  are  to  say  so  and  no  more ;  and 
hear  your  evidence. 

Mr.  Whitakcr.  May  it  please  you,  my  lord, 
and  the  gentlemen  of  the  jury,  the  prisoner  at 
the  bar,  Thomas  Vaughan,  stands  indicted  for 
bigh-treason :  that  whereas  on  the  9th  of  July, 
there  was  a  war  between  his  majesty  the  king 
of  England,  aud  Lewis  the  French  king ; 
amongst  other  warlike  preparations  that  the 
French  king  did  make,  he  did  set  forth  a  ship 
called  tlie  Loyal  CleYicarty  ;  that  the  prisoner 
at  the  bar,  as  a  false  traitor,  did  list  himself 
•hoard  this  ship  ;  and  on  the  high- seas,  about 
eleven  leagues  from  Deal,  did  traitorously  aid 
the  king's  enenfies  to  take  the  king's  ships. 
This  is  said  to  be  against  the  duty  of  his  aiie- 

fiance,  and  (he  peace  of  our  sovereign  lord  the 
ing,  his  crown  and  dignity.     He  stands  fur- 
ther indicted,  for  that  he,  the  said  Thoma<i 


*Le  Loyal  Clencarty,*adtuncet  ibidem  existen' 
ad  quamplur'  locos  maritimosin  eadem  navicul* 
annat',  vocal'  *  Le  Loyal  Clencarty,'  in  explora- 
tione  (Anglice  crltising)  ea  iptentione,  ad 
preeiland'  naves,  bou',  catall'  et  denar*  ejusdem 
bom'  Regis,  et  subditor*  suOr'  super  alto  mari 
praed',  ac  infra  jurisdiclioo'  pned',  vi  et  aruiis, 
&C.  malitiose,  nequissime,  et  proditorie  navi- 
gavit,  contra  iitj-canc*  suas  debitum,  contra  pa- 
cem  dicti  Uom'  Uegis  nunc,  coton'  et  dignitat' 
sua;;,  <Scc.  necnon  contra  formam  statut'  in 
hujusmodi  casu  edit'  et  provis',  <S:c. 

**  Et  jur*  prted',  pro  dicto  Doni'  R<^ge  siiper 
Mcram'  suum  pried'  ulteiius  pnrsent',  quod 
prsd'  T.  Vaughan,  ut  fiilKus  proditor  contra 
diet'  Dom'  Regem  nunc  Angl',  (Scr.  suprem* 
Doro'  suum  ulterius  macliinans,  prnclicans,  et 
iota  vi  sua  intenden<ipacom  et  coniwiunera  tran- 
quillitat'  h«ijus  regni  Aut^V  pLTliirkirc,  ct  c;uer- 
ram  et  rebellion'  contra  <licl*  Dom'  Re;jcm 
super  alto  mari  pra»d',  ac  infra  jurisdiction'  ad- 
miralitai'  Angl'  suscilare,  movere,  ct  procurare, 
et  diet'  Dom'  Regem  a  titulo,  l>onore,  &  regali 
nomine,  coron'  imperial'  regni  sui  Angl',  & 
dominior'  suor'  super  alto  mari  pned'  deponefe 
8c  deprivare,  &  stragem  miserabilem  siibditor' 
ejusdem  Dom'  Regis  nunc  hujus  regni  sui 
Angl'  super  alto  mari,  ac  infra  jurisdiction*  ad- 
miral' Angl'  prttd'  navigan',  causare  &  pro- 
curare, praed'  8.  die  Juiii,  anno  regni  diet! 
Dom'  Regis  nunc  7.  suprad',  super  alto  man, 
circa  14  leucas  a  Deal  dii?tante,  ac  infra  domi- 
nium coron'  Angl',  &c  infra  Jurisdiction*  admi- 
ralitat'  Angl'  false,  malitiose,  diabolice,  &  pro- 
ditorie, vi  ^  armis,  &c.  cum  quamplur'  al' 
falsis  rebellib'  &  proditorib',  jur'  praed'  iguot', 
guenam  contra  diet'  Dom'  Regem  nunc  pa- 


VaugbUn,  with  Sevfeml  other  (abfe  trtitort,  M 
levy  war,  and  arm  thettiselves  vfrith^  armf,  of- 
fetisive  and  defensive,  and  was  crumiig  oa  lU 
high  $63$,  off  of  Deal,  with  an  intefit  totaW 
the  king's  ships,  and  to  kill  and  ddatroy  the 
king's  hid'jecW,  against  the  duty  of  bis  iBe- 

fiance,  and  the  peace  of  our  sovereign  W>rd  tk 
ing,  his  crowu  and  dignity.  To  this  iodict- 
ment  he  has  pleaded  not  guilty.  We  shall  oB 
oar  witnesses,  and  prove  the  fact,  anddoubf 
not  bttt  you  will  do  your  duty. 

Dr,  Littleton,    Gentleman  of  the  jury,  yd 
have  heard  the  indictment  opened,  as  also  whil 
sort  of  crime  the  prisoner  at  the  bar  rtaafc 
charged  with,  viz.  That  he,  being  a  subject  of 
the  crown  of  England,  has,  together  wi4 
his  accomplices,  armed  himself  in  a  mifitir^ 
way,  to  murder  and  destroy  his  fdlow- subjects,    J 
and  as  much  as  in  him  lay,  to  ruin  hisMtire    1 
country,  by  ruiniug  the    trade    and   inBt,   1 
which  is  the  great  support  and  riches  of  ibe    I 
nation.    And  that  this  crime  might  be  codsuid-    I 
mate,  he,  with  his  accomplices,  has  done  vM  1 
in  him  lay,  to  dellirone  and  dispossess  bis  o-  I 
cred  maje^sty  ;    as  well  knowinjr  it  was  Id  m'B 
to  expect  to  make  the  nation  unhappy,  as  M 
as  we  enjoy  sO  great  and  good  a  priace.  Sc 
that  you  are  to  look  on  the  prisoner  as  an  rae- 
my  and  traitor  to  his  own  Country ;  and  not 

ravit,  ordinaviti  levarit,  &gessit ;  &  quod  idW 
Thomas  Vaughan,  in  executione  &  perfo^BJ^ 
tione  guerris  Sc  proditionis  sua;  praed'  iit\iwti 
ibidem,  scil'  prad'  octavo  die  Julii,  sddo  7 
suprad*,  super  alto  mari  circa  14.  leocti  i 
Deal  distante,  ac  infra  jurisdiction'  admirilitil' 
Angl'  in  dicta  navicul*  arraat',  vocal'  *  Le  Lojil 
Clencarty,*  vi  &  armis,  &c.  cum  ^m^ 
aliis  falsis  rcbellib'  &  proditoribus,  jtir'  |i«f 
ignot'  ad  lyimerura  15.  personar',  roodo  goa^- 
rino  armat'  6c  arraial',  viz.  tormentis,  &  tl' tf* 
mis,  lam  invasivis,quaradefensivis,  vi&tnB* 
&c.  folso,  malitiose,  &  proditorie,  adtuoc  % 
ibidem  congregat'  &  assemblat'  evAea) 
.*jeipsum  si  mil'  armat'  &  atraiat',  niafitiwj 
inoditor',  &  aperte  assenf<blavit  &* coiunaxit;  af 
quod  pr*d'  T.  Vaughah  adtunc  Sc  iwd'iflW 
navicul'  armat*,  vocat'  *  Le  Loyal deo»% 
cum  diciis  at'  falsis  rebellibus  &  nroditara 
(sicnt  prsefertur)  aisembfat'  exisfeir,  p«*J 
Kcir  dicto  8,  die  Julii,  anno  7.  suprarfictj'snj* 
alto  mari  praed',  ac  infra  domin'  coroa'  Ar^ 
&  infra  jurisdiction'  admiralitat*  Aof^'  p""» 
simul  cum  dictis  arrebelP  &  proditonb',wi«*' 
vicul'  armat'  prasd',  vocat'  'Le  Loyal  Cleoc«iJ» 
adtunc  &  ibidem,  ad  quampiaV  locos  awritiaj 
in  eadem  navicul'  armal',  vocat' *teW* 
Clencarty,*  in  exploration*  (Angl'  cmisi^l^ 
iutentione  ad  praedand',  spoliand'  &  ^^P^'^ 
naves,  bond',  cat  all*,  Sc  denar'  dicti  Doni'  Hew 
&  subdit' suor*  super  alto  mari  praed',  tcijin* 
jurisdiction'  praidicit',  vi&  armis,  &c.  imKd*^ 
nequissime,  8c  proditorie  naf igavit,  cooW 
Irgeanc*  suae  debit',  contra  pacem  dicli  P'* 
l&gis  nunc,  coron'  8c  dignitat*  suas,  &c.  o^' 
non  contra  formam  statut*  in  bu'  ^  '*"' 
edit'  &  provis',  5rc.'* 
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oolj  ao^  iMlt  «s  one  of  M^e  worst  and  most  dan- 
ffenmseDeiiiiss;  since  be  being  ^  sotjecl  of 
dtese  islabdSy  was  tbe  better  able  lo  spjr  4^ut  our 
weaknesses  and  defects,  and  tberebj  to  do  us 
tbe  greater  mischief.  It  is  not  to  be  expressed 
vbat  rum  and  desolation  it  would  baye  caused 
to  this  nation,  bad  this  man  and  bis  accom- 
plices brought  tb^ir  wicked  iolentions  to  effect. 
And  all  this  was  done  to  aid  and  assist  tbe 
grand  enemy  of  Christendom,  aud  of  our  own 
country  in  particular,  the  French  king.  There- 
fore, as  jou  are  lowers  of  your  king  and  coun- 
tr)',  and  your  fellow- subjects,  wbbra  tbe  pri* 
tooer  and  bis  accomplices  would  have  destroy*, 
ed;  I  am  sure  you  will  take  care  to  do  the  na- 
tion justice,  and  that  he  be  brought  tu  coudiga 
poDisbmeot  Gentlemen,  there  is  one  thing 
farther  that  I  must  not  omit,  fiz.  That  the 
pnumtr  at  the  bar  being  in  custody  for  tliese 
very  crimes  about  a  twelve- month  since,  did 
not  think  fit  to  trust  to  bis  innocency,  nor  to 
hi>  preieoded  French  extraction,  but  the  day 
before  he  was  to  be  tried,  he  thought  fit  to 
break  prison,  withdraw  from  justice,  and  run 
his  country :  which,  though  not  a  confession 
and  foil  proof.  Jet  is  a  great  evidence  of  his 
guilt 

*W.  Gen.  (Sir  John  Hawles.)  May  it  please 
>oar  Wilsbip,.  and  you  gentlemen  of  the  jury, 
tbe  prisoner  at  the  bar,  Thomas  Vaugban, 
stands  iodicted  for  two  sorts  of  treason :  the 
<^«  is  fur  levying  war  against  the  king,  the 
^^  is  lor  aidmg  and  abetting  the  king's  ene- 
>ui£S.  Afid  to  prove  the  first,  tbe  levying  of 
war,  nre  shall  prove  that  he  was  a  captain  of  a 
^rtnt^  ship,  called  the  Granado,  ot  St.  Maloes ; 
tod  that  with  tbat  ship  he  took  and  carried 
Avay  maoy  of  his  majesty's  subjects,  and  took 
^^en\  Qiercbant  aliios,  and  carried  them  to 
fraaoe.  We  sball^ likewise  prove  that  he  was 
J^pUia  of  another' French  ship,  called  tbe 
W*l  Cleocarty,  with  which  be  was  cruising 
ofof  Det],  where  we  bad  several  ships  lying 
^J^  same  time:  and  there  he  being  on 
^"^  the  said  ship  Glencarty,  was  taken  pri- 
^^^^1  with  a  commission,  by  which  he  was 
c<vttitated  captain  of  the  Loyal  Glencarty, 
°^tbe  hand  of  JLewis  the  French  king/« 

Aad  to  prove  bim  aiding  and  abetting  to  tbe 
Ktog'i  enemies,  we  shall  prove  affainst  him 
this  particular  fact ;  that  he  and  his  accom- 
Pl^  did  in  tbe  year  1692,  come  to  London, 
»wl  weot  to  Towec-wbarf,  to  en<|^nire  what 
«jasels  were  ready  to  go  down  the  river ;  and 
«»ere  was  one  laden  with  piece-goods,  and  he 
put  himiel^  and  serei-al  other  of  bis  accomplices 
latoihisvessel,  to  go  down  tbe  river;  but  they 
o*A  contrived  tlie  naatter,  and  brought  it  so  to 
r*«i  that  tbev  fell  on  those  men  who  had  the 
R«TerDiBentoftbeSlup,andcarried.|way  this 
»«*dtoFrance.    Now,  if  this  be  true,  tbe 

h  *C  -^  ^*  whether  vyir  or  not  is  triable 
'^J  thcjsry,  and  public  notoriety  is  snfficit- nt 
"weoce  of  tbe  fact"  Foster's  Discourse,  1. 
^  2»  1.  li.  Peake's  Law  of  .Evidence,  c.  3, 
»  8.   EiM's  FfeMi  of  the  Crown, «.  3,  s.  20. 


prisoner  is  certaiply  guilty  of  aiding  thekiAg's 
enemies:  and  to  prove  be  was  guilty  of  this, 
we  wi|l  prove  to  ypu,  that  even  in  France, 
where  be  was  at  perfect  liberty,  he  owned  ha 
was  the  contriver  of  all  this,  and  that  be  had 
a  thousand  pound  for  his  share  of  what  was 
taken  from  our  merchants.  If  we  prove  these 
two  facts  against  bim,  1  cloubt  not  bnt  you  will 
find  him  guilty.     Wc  will  call  our  witnesses. 

Ci.of'Atr,    T.  Eglington,  Rich.  Grouch, 

Samuel   OKtbam,  John    Bub,   Noden. 

(Who  appeared,  and  were  sworn.) 

Vaughan.    Uith  submission  to  your,  lord- 
8hi{)s,  and  the  bouourable  bench,  I  b^  that, 
they  may  be  put  asunder,  out  of  bearing  of 
one  another. 

X..  C.  J.  Let  it  be  80 ;  though  you  cannot 
insist  upon  it  as  your  right,  but  ouly  a  tavouf 
that  we  may  grant.  * 

Mr.  Coze  per.  Set  up  Richard  Crouch.  Is 
your  name  Ujchard  Grouch  ? 

Crouch.   Yes,  Sir. 

M  r.  Cowper,  Give  my  lord  and  the  jury  an  ac- 
count of  what  you  know  of  the  ship  Coventry 
taking  of  the  Clencarty,  and  what  you  kno%v 
concerning  the  prisoner  at  the  bar  in  taking  of 
her.? 

CrottcA.  We  weighed  our  anchor  aboo^ 
four  o'clock. . 

Mr.  Cowper,  Where  were  you  ? 

Crouch,  At  the  Nore. 

Mr,  Cowper.     In  what  ship? 

Crouch,  The  Coventry.  After  we  had  been 
under  sail  a  matter  of  an  hour,  we  came  to  an 
anchor,  with  a  little  wind ;  so,  sir,  this  Thomas 
Vaugban  met  with  a  oouple  of  pinkfi,  they 
were  small  vessels,  that  he  designed  to  take  ; 
but  he  saw  us,  and  so  lay  by  all  night. 

Mr.  Cowper,  Who  lay  by? 

Crouch,  Thomas  Vaugban,  the  prisoner  at 
tbe  bar. 

Mr.  Cowper.  In  what  vessel  was  be  ? 

CroiicA.  Ia  a  two-and-twenty-oar  barj^; 
he  lay  by  at  the  Gun- fleet:  The  next  morning 
we  weighed  anchor  at.day-light ;  we  saw  him, 
and  chased  aiSer  him,  and  we  made  them,  and 
he  made  us ;  and  we  made  what  haste  we 
couM,  and  coming  np,  we  fired  a  gun  at 
him,  and  then  we  fired  another,  aud  then  we 
went  ashore. 

Mr.  Cowper.  What  do  you  mean  that  ha 
run  his  vessel  on  the  sands  r 

Crouch.  Yes;  and  then  we  fired  another 
gun  at  him,  and  then  he  got  oflf  again ;  and 
then  we  fired  another  gun,  andcoubl  not  bring 
him  to,  and  then  he  got  off  the  sands  aeain ; 
and  when  we  came  up  to  him,  we  manned  our 
long' boat,  and  pinnace,  aiid  barge,  and  bad  - 
htm  at  last.  When-  he  came  on  hoard,  he 
said,  I  cannot  deny  but  1  am  an  Irishman, 
and.  that  my  design  was  to  burn  the  ships  at 
the  Nore. 

Mr.  Cowper.  Did  he  himself  confess  itf 

*  See  Peter  Cook's  Case,  p.  311,  of  the 
present  volume ;  and  Peakc's  Lan'  of  Evidence 
as  there  referred  to. 
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Cnmeh.   Yet,  be  did ; 
know  him  well  enough. 

L,  C.  J.  When  you  took  him,  in  what  ship 
was  y on? — Crouch.  In  the  poveiitry. 

L.  C.  J.  Oat  of  what  ship  was  be  taken  P 

Crouch.  The  two-and-twenty-oar  barge. 

X.  C.  J.  What  sbijrdid  he  belong  to  ? 

Crouch,  I  reckon  tl  was  my  loiS  Barcley'a 
bar(;e. 

L.  C.  J.  Who  did  it  belong  to  then  ? 

Crouch.  To  the  king  of  France. 

It,  C.  /.  What  company  was  there  in  her  ? 
How  many  men  had  she  aboard  ? 

Crouch.  Aboot  five- and -twenty  hands. 

Mr.  Cowp^r.  Did  you  ever  hear  him  say  any 
thing  of  a  commission  he  had  f 

Crouch.  I  heard  he  had  a  French  oommis- 
mission,  but  I  did  not  see  it. 

Mr.  Cowper.  Did  you  heai*  him  say  any 
thing  of  it  .^— Crouch  No. 

Mr.  Cowper,  But  he  told  yoo  his  design  was 
to  burn  the  ships  at  the  Nore  P — Crouch.   Yes. 

Mr.  Cowper.  What  ships  P 

Crouch,  The  English  ships;  there  were 
aevend  ships  there  then. 

L.  C,  J.  Were  there  no  Frenchmen  aboard 
the  barge  f-^Crouch.  No,  that  I  can  tell. 

Mr.  Lechmere.  From  whence  did  he  come, 
from  Englsnd,  or  France  ? 

Crouch.  From  Calais  if)  France. 

L.  C.  J.  Prithee  hear  me,  This  two-and- 
twenty-oar  barge,  did  it  belong  to  any  other 
■hip? 

Crouch.  No,  not  that  I  can  tell. 

X.  C.  J.  Did  he  call  that  vedsel  the  Loyal 
Clencarty  ?— CrmecA.  Yes,  my  lord. 

Then  Edmund  Courtney  was  called. 

Sol.  Gen.  Mr.  Courtney,  pray  tell  my  lord 
and  the  jury  what  you  know  of  the  going  away 
of  a  Custom- house  boat  P 

Courjney,  I  will  tell  you,  if  you  please. 

Mr.  PAi/»ps.  My  lord,  I  think  they  ought 
not  to  examme  to  that,  because  it  is  not  Utdin 
the  indictment.  The  carrying  away  of  the 
Custom  -house  barge  is  not  mentioaed  in  the 
indictment ;  and  by  the  new  act  for  regulat- 
ing trials  in  cases  of  treason,  no  evidence  is  to 
be  admilted  or  given  of  any  overt-act,  that  is 
not  exi>ressly  laid  in  the  indictment. 

JL.  C.  J.  Nothifig  elseP  Suppose  a  man  be 
indicted  for  levying  war  against  tlie  king,  or 
adhering  to  the  kmg^s  enemies,  cannot  tliey 
prove  any  act  that  makes  out  a  levying  of  war, 
or  an  adherence  to  the  king's  enemies  P 

Mr.  Phipps.  With  submissio,  not  b^  that 
act,  my  lord,  unless  it  be  laid  in  the  mdtct- 
roent. 

L,  C.  /.  Levying  of  war  is  the  treason ; 
may  thev  upt  prove  that  levying  of  war, 
without  being  confined  to  any  special  or  parti- 
cular act  P 

Mr.  Phipp$,  With  submission,  by  the  £5th 
of  £<tw.  3.  levying  of  war,  as  well  as  ima- 
gining the  death  of  the  king,  must  have  the 
overt  acts,  that  are  to  prove  il,  expreaaed  in  the 
indictment 
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L.  C.  J.  lievying  of  war  is  an  overt-act. 

&4.  Gen.  The  businesaof  overt-actsia,  where 
the  compassing  and  imagining  the  king's  death 
ia  a  crime  in  question ;  and  this  moat  he  dts* 
covered  by  overt-acts.  But  if  treason  be  Ikl- 
sifying  ot  the  king's  money,  this  is  treason  ; 
but  there  can  be  no  overt-act  of  that,  for  tliat 
is  an  overt-act  itself;  but  there  moat  be  aa 
overt-act  to  prove  the  compassing  and  ima- 
gining the  d«sth  of  the  king,  and  in  no  other 
sort  01  treason. 

L.  C.  J.  Levying  of  war,  that  is  an  overt 
act;  so  is  adherii^  to  the  king's  enemies. 
Nbw  compassing  and  imagining  the  death  of 
the  king  is  not  an  overt  act  m  itself,  but  is  a  se- 
cret imagination  in  the  mind,  and  a  purpose  in 
the  bean ;  but  there  must  be  externa]  acts  to 
discover  that  imagination  and  purpose. 

Mr.  Phipps.  What  is  the  meaning  of  the 
new  act,  then,  that  there  shall  be  no  evidence  of 
aoyovert  act,  but  what  is  laid  in  the  indictment  ? 

L.  C.  J.  What  overt  acts  are  there  in  dip- 
ping and  coining? 

Mr.  Phipps,  That  is  not  within  the  new  act 
of  mirliaroent* 

JL.  C.  J.  That  is  most  true ;  tlieone  is  excepted, 
the  other  is  not  comprehended :  but  the  ques- 
tion is  upon  the  statute  of  !5  Ed.  3,  to  which 
the  late  act  doth  refer.  Now  proving  an  atl- 
berence  to  the  king's  enemy  is  proving  an  overt 
act.  Suppose  it  be  the  killing  of  the  chance] - 
k>r,  or  treasurer,  or  judge  in  the  execution  of 
liis  office,  what  overt  acts  will  you  have  tbea  ? 
Adhering  to  the  king's  enemies,  is  a  treason 
that  consists  in  doing  an  overt  act. 

Mr.  Phipp$.  Yes,  my  tord,  I  take  it  that  it 
is ;  for  the  new  act,  by  saying, '  that  no  avi- 

*  dence  shaH  be  admitted  of  any  overt  act  that 

*  is  not  expressly  laid  in  the  indictment,*  most 
be  intended  of  such  treasons,  of  which  by  lair 
overt  acts  ooght  to  be  laid .  Now  the  killmg  o f 
the  chancellor,  or  treasurer,  or  judge  in  the 
execution  of  his  office,  are  not  such  treasons  of 
which  it  was  necessary  to  \uy  any  overt  acts  in 
the  indictment,  and  so  not  within  tlie  meaniitt' 
of  this  new  law.  But  levying  war,  and  ad- 
hering to  the  king's  enemies,  which  are  the 
treasons  in  this  indictment,  must,  by  the  ex- 
press purview  of  S5  Ed.  3,  be  proved  by  overt 
acts,  which  are  to  be  alledged  in  the  indictment. 

Soi.  Gen.  T|ie  new  act  does  not  alter  the 
law  in  this  particular ;  what  was  law  before,  is 
law  now ;  it  leaves  the  overt  acta  as  Ihey  were 
before ;  and  it  savs  not  that  an  overt  act  need 
to  be  expressed  where  it  was  not  needful  before. 
Now  if  a  man  be  indicted  for  compassing  the 
death  of  a  private  person,  there  ought  to  be 
some  overt  act  to  prove  his  design ;  *  but  if 
there  be  an  indictment  for  murder,  there  needs 
no  other  overt  act  to  prove  it,  bqt  the  murder 
itself. 

L.  C.  J.  But  the  force  of  the  objectum  lies 
in  this,  via.  to  say  «  man  levied  war,  or  ad- 
hered to  the  king's  enemies,  is  no  eood  indict- 
ment ;  but  it  is  necessary  to  alle^  ia  what 
manner  he  levied  war,  or  adhered  to  the  king'a 
enemies;  as  that  he  appeared  in  auch  a  wam* 
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I  maniKr,  «r  did  adhere  to  end  esaiit  tlie  king^ 
i  tmomy  bj|r  joimDgforoeewitb  them,  or  other- 
wise iffbting  them,  or  oooftderatingf. with, 
I  tbem;  (hat  must  be  fpectfied.  Bot  if  you  io- 
^  a  mao  nnerally  for  adheripgf  lo  the  king'a 
csemiei,  aod  not  say  how  end  io  what  maoDer 
be  did  adhere  to  them,  that  lenot  a  good  in* 
djctmeot ;  therefore,  if  you  particularize  what 
enemieB,  tad  how  and  id  what  manner  he  ad- 
bered  to  them,  no  evidence  can  be  given  of  any 
other  lEind  of  adherence,  but  that  whiah  is  no 
ipedfied  io  the  iodictment.* 

Sol,  Offl.  Then  we  mmt  put  ell  our  eri- 
<boe  ioto  the  indictment. 
Mr.Pii^.  So  you  must,  as  to  the  overt 

Mts. 

Sol.  Gen.  That  will  be  the  same  thing  as  to 
put  in  all  oar  evidence,  if  we  must  give  evi^ 
^Dcr  of  no  overt  act  bot  what  is  expressed  in 
the  lodMtBieet.  But  I  do  not  take  it,  that  the 
^^re^pucsaii  overt  actstsb^put  in  the  in^ 
iiictnieDt. 

Mr.  Pik)»pf.  The  net  says  so.  Suppose  yon 
M  left  oat  the  overt  act,  would  the  indictment 
nre  been  good  ? 

SoL  Gen.  We  did  not  intend  to  pnt  in  all  the 
•vert  acta,  hut  only  what  related  to  that  part  of 
thetnaaoii. 

Mr.  Pkipps,  The  treason  most  he  proved  by 
orcrtacta,  aod  the  overt  acts  that  prove  the 
(vc^MB  neat  be  neotioDed  in  the  indictment. 

SoL  Gen,  What !  the  overt  acts  of  the  trea- 
M  helbre  mentioiied,  as  ooonterlciting  the 
^1  DMoey,  and  the  like,  are  all  to  he  men- 
tioned? 

^  C.  J.  Connder,  if  you  can  'make  that  a 
pod  JDdietment,  to  say,  that  the  prisoner  ad- 
.Kred  to  the  kittfir's  enemies,  without  mention- 
H  uy  overt  acts  to  manifest  socb  an  adhe- 
[^,1hen  yoer  answer  to  Mr.  Pbipps  is  full ; 
m  if  it  he  not  a  g^ood  indictment,  without  al- 
l^^^ng  particuiar  acts  of  adherence,  then  it 
B«ceitarily  follows,  that  if  particulars  are  a1- 
^ged,  aod  von  do  not  prove  them  as  is  al- 
"^,  ywi  have  failed  in  the  iodictmeut«  and 
^  his  objection  will  lie  hard  upon  you. 

SoL  Gen.  My  lord,  we  fhimed  our  iodict- 
"tc^t  aoeording  to  the  letter  of  the  sbtute. 

L  C.  J.  In  compassing  the  death  of  the 
'^f  >oa  roost  shew  how  that  is  manifested 
">Jtheo»CTiacU. 

Soi.  Gen.  But  compesBing  and  imagining 
i^ittt  be  discovered  by  some  overt  acts. 

L.  C.  J.  Tre^y.  This  is  a  doubt  I  have  often 
^'i^^Qght  of:  I  thought  it  most  natural  that  the 
*ord  Of ert  act  should  relate  to  the  Arst  article, 
*«•  *  compassing  and  imagining  of  the  kine's 
*  death  :*  For  overt  act  seems  to  be  opposed  to 
"^^Bcthiag  of  a  contrary  nature :  act  is  opposed 
pf^9o\j  10  thought,  overt  is  properly  opposed 
f^'^ecRt  And  that  sort  of  treason  consisting 
■  oecret  thought  and  internal  purpose,  cannot 
beltpowD,  tried,  and  judged  of,  without  being 
^"*cloKd  and  manifested  by  some  extiemal 
^pn  act :  whcreA»re  it  is  perunent  and  reason- 
*•    ■  ■■  "J  > 

*  See  Beat's  PI.  C.  o.  S,  s.  64.  57. 
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eble,  in  ofder  to  atteini  a  man  i4  such  treaeont 
that  the  indictment  should  chaige  and  set  forth 
the  net,  as  well  as  the  thought^  And  so  it  hath 
been  used  to  bef  done. 

Bot  such  order  or  manner  doth  not  siem  so 
natural  •  or  necessary,  in  framing  ^ndictmenti 
for  other  trsosons;  where  the  treason  consists  in 
visible  or  diseemiMe  facts,  as  levying  war,  &c. 

Nevertheless,  I  think  an  overt  act  ought  to 
be  alledged  in  an  indictment  of  treason  tor  ad- 
hering to  the  king's  enemies,  giving  thejn  aid 
and  comfort.*  And  the  overt  act  or  acts,  in 
this  case,  ought  to  be  the  particular  actions^ 
means,  or  manner  by  which  the  aid  and  coin-, 
fort  was  given. 

My  lord  Coke  declares  his  opinion  to  this 
purpose.  His  words  (which  I  read* out  of  hie 
book  here)  are  these :  "  The  composition  and 
connection  of  the  words  are  to  be -observed," 
viz.  [thereof  be  atUinted  by  overt  deed.l 
"  This,"  says  he, ''  relates  to  the  several  and 
distinct  trellsons  before  expressed,  and  espe- 
cially to  the  oompassiog  and  imagining  of  thO 
death  of  the  king,  &c.  for  tliat  it  is  secret  in  the 
heart,  &c."  Now  the  articles  of  treason  befom 
expressed  in  the  statute  of  25,£d.  3,«are  four. 
1.  Compassing,  6cc.  3.  Violating  the  queen, 
&c.  8.  Levying  war;  anil,  4.  This  of  ad- 
hering, &c.  (And  yet  it  is  hardly  posdiWe  to 
set  forth  any  overt  act  concerning  the  second^ 
otherwise  than  the  #ords  of  the  statute,  that 
article  expressing  so  particular  a  fact). 

I  do  observe  also,  tliat  these  worts  "  being 
thereof  attainted  by  overt  foct"  do,  in  this  sU- 
ttjte,  immediately  lotlow  this  article  of  adhering^ 
&c.  And  it  would  be  a  great  viol^ice  to  oou'- 
Btrae  them  to  refer  to  the  dr^  arUdo  only,  and 
not  to  this  last,  to  which  they  are  thus  cOn-. 
nected;  If  they  ait  to  be  restra'med  to  a  siofirle 
article,  it  were  more  agreeable  to  the  strict 
rules  of  construing,  to  refer  them  to  this  of  ad- 
hering only.  •• 

i.  C.J.  That  which  I  iiisist  on  is  tbi^5 
whether  the  indictment  would  te  gooil,  without 
expressing  the  special  overt  act  ?  if  it  be,  then 
this  is  a  surplusage,  and  we  are  not  confined  to 
it;  hut  if  it  be  not  a  goo«l  indictment  without 
expressing  it,  then  we  are  confined  to  it. 

Mr.  Phipps.  I  believe  Mr.  Solicitor  never  saw 
en  indictment  of  this  kind,  wjthoul  en  overt 
act  laid  in  it.-  ^       ..,'.., 

JL  C.  J.  Can  you  prove  the  facts  laid  in  thn 
indkstment  P  for  certamly  the  indktment,  with- 
out mentioning  partieuhtr  acts  of  adherence^ 
would  not  be  i^iod. 

Mr.  Cowper.  Yes,  my  lord ;  and  as  to  the 
evidence  before  you,  we  would  only  offer  this : 
whether  in  this  ctoe,  if  the  indictment  were 
laid  generally,  for  adhering  to  the  kinrt  eno- 
mies  in  one  place,.and  in  another  place  levy inff 
of  war,  and  nothing  more  particular,  it  would 
be  good?  I  doubt  it  would  not.  But  when 
there  is  laid  a  particular  act  of  adhering,  wo 
may  arive  in  evidence  matter  to  strengthen  the 
direct  proof  of  that  particular  act  of  adhering 


♦  See  Hewkine'e  PI.  C.  c.  If,  ■.  89. 
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g06f  oqIv  to  tbi«i  that  Ike  pri«9QHr  sbtll.Mt  k» 
conricted,  udIc^  yoa  prove  agiawt  lum  Um 
QV^taotfl  mcially  kid  lo  the  indicttawl ;  ba^ 
whether  it  sball  not  he  hefiHlf  to  miiketheelhnr 
omt  act  which  it  hudf  the  vamm  pmbahlef 
Jiw.  we  havekfd  a  flpe«hU«!veit«i0fei«>theiii« 
didvent;  apd  we  hi|Te  produced  efideaee  of 
ill  and  we  would  prodnoe  likewise  eolkteml 
eiiideftoei  to  indnoe  a  firmer  belief  of  that  epe- 
eia|ofertaet,.hy  ehewiny  yoa  thathe  IwAh 
Wide  il  hie  )>raotiee»  dunpg>  the  war,  toaid  and 
Mnetlhe  kiagia  ewaenhp;  ha^tf  thejarydo 
not  find  him  gailty  of  the  special  e?ejrt  aeli 
llM  ie  the  iodictvicet^they  eanaoi  find  him 
mit^  hy  theyrpof  of  m  ether  oTer^^otnet 
laid  w  the  indietnient.  Qittif we  prore  he  haa 
fOMe  this  hia  {^fAodoe*  in  other  inataii 
diNfiei^  the  war,  whather  that  pr^f  shall 
be-reiQeived'? 

Mr..PAi/2pf.  My4ord,  I  desire  tbeaioipnay 
he  n^d«  H  ciroreesly  oooltadicts  what  Mr* 
Cowper  ss^s,;  &r  it  si^s,  that'  m  awdenee 
aheA  beifivenuitheeverMotfShatis  ngtex-i 
piassly  laid  in  theindiclineat 

'    l%e  Act  was  read. 

X.  C.  J.  Thntis*  yoq  nsiiy.f  ire  ewdenoe  of 
m  efart*aot  thftt  ianet  in  thor  indiotaoent, jif  it 
cMidnee iQ'PvoTe  one thalisin  it*  Andif eeiit 
aolting  to  kill  the  fciag»  ov  raiso  a  whaUienf  it 
laid  h»  ttie  indiolSRieot,  yoomayj^ife  in.evi- 
denoeaft4KBtipgr  in  pursnanoe  of  a  eonanltt  thai 
is;  a<i.  ewdeace  4hat>  they  agreed  to  do  it : 
thous^  thai^oingof  the  thing  is,  of  itself  ane> 
Iher  oveiir-sD|»  hut  it  tends  io  prove  the  a^  laid 
in  Iherindictmenl** 

Mir.  Phi^M.  The  ofert-aot  laid  in  Ihis  in- 
dietinent»ia»  hiseraishig  in  the  Clencarty ;  and 
this  evert-aot  youfwonld  prove,  is  ne  evidsooe 
of  that,  nor  relatei  to  it,  butitis  a  distinct  everts 
aotefiisclf. 

L,  C.  J.  Yen  oannot  dive  end^noe  of  a 
distinot  aotthat  bat  no  Te&tion  to  the  overtn 
net  mentioned  in  the  indictment,  thoiwh  it 
nheJl  oondece  to  i>rove  the  same  speoes  of 
treasoD^f  ^ 

Mr.  Ccmper.  We  would  apply  this  proof  to 
tberefrort-nel  laid  in  the  indbtment. 

X.  C.  J^  Any  thing  that  has  a  dkrect  tan* 
deaey  le  tt  yea  may  pteve. 

JMrHCovper.  We  have  laid  the  evevt*act, 
UwtJiedid  vokutorilT  put  hinwalf  on  board  thia 
vesselof  the  French  king,  the  Loyal  Clenee«ty, 
end  tdidjgo  to  sea  in  her,  and  cruise,  with  a  de- 
aignto  take  the  ehine  ef  the  kiag  of  £ngland, 
and  his  snbjeola.  Now  part  of  the  ofert-actfisv 
hie  intention  in  the  act  <neniisiDg;  we  do  net 
ehaigehim  with  taking  one  ship;  so  that  his 
intention  ia  amember  of  the  overt«aot ;  and  it 
BMUl  be  proved,  to  make  his  eruisiog  criminal^ 
that  be  designed  to.  take  the  ahips<of  the  Iting 
ef  Eughuid.    Now  we  think  it  a  proper  mien  * 


Csoo 


«  ISee  East'aP.Cc  S,  a.i»7. 
t  Stae  Baaf a JB.  C.  c.J,  a.  57. 


tieni. to^ihw^thsitdinpiig thia  war, hefim-aod 
a<Wrtbe,tiflieof  thetesMran  UMin  tbetfi4icu 


meet,  he  wasta^emiser  upen,>nnd  taker  of,  tbe 
king^s  ships ;.  andthirfeiiifies  the  dwect:pff«oC 
givonoftheiatetiikien. 

£.  C.  J.  i  oanakot  agree.tothat,  becaaae  j«a 
gonotaboiiDto  prove  what  he  did  in  the  viseael 
ealW  the  Loyal  CHaicaity  ;  boti  that  be  he4 
an  intentionto-oomaMl  depradation  en  tUohan^'a 
aubjeets:  so  he  might,  hnt.in  aoetber  ahip« 
Noir^beeaaaeamanhaeedeaign  to  cpnaart 
depredation  on  the  knw'a  auliiecto  insane  ehip» 
dose  that  peeve  hehAdaa  intntfionioiio  it  m 
another?* 

Mr.  n^s.  He  wnseroising  in  the  Ctei- 
carty ;  that  is  the  overt-act  laid  in  the  iodiet- 
nmt ;  and  theevertrs^  im  wipuldproduoe  is» 
his  hemg  in.anotber  vesasL 

£,  C.  J.  Go  en,  and  shew  what  he  did  in 
4ie  Clencarty.  Yeu4he|Mrisoner»wittyooaelK. 
thia  man  any  ipisatinne? 

Mr.  Phippi,  Cronch,  you  said,  that  the  pn- 
sonerdid  sav  he«enld  not  dfogr  b«t  he  wna  an 
Irishmsn;  bowoameyonto.talkahaiiiitr 

Crouch,  He  said,  1  cannot  deny  b«l  1  am 
an  Irishman* 

I„C.jr,  ISiidheaayhe  wm  an  btabmanr 
What  were  the  words  he  used  ? 

Cnmeh*  He  toid  the  lieatenant  he  wne  an 


Mr.  Pkipft,  What  diasenrse  wea  there  f 
How  eame  he  to  say.  that  ? 

Crmck.  lweat.byonly«aadiMaid4he words 
spehen  la  Iheiieateaant. 

L.  C.  J.  Did  he  speak  English  ? 

Cfwmch.  Ye«i  my  loid. 

I.  C.X  Ifhesnske  English,  that  U  nosne 
evidenesbeia  an  Eegliabomo,  though  the  een« 
trai'y  mi^lie  proved  by  him. 

FoHgAen.  That  would  no  more  paare  nw 
an  Eagliahman,  than  if  an  Englishmen  were  1 
in  Franee,  aad  oould  speak  Fsenoh,  weukt 
prove  him  a  Freosbman,  heoaASe  be  4»idd 
sp^ah  Fvenoh. 

X.  a  J.  Yon  ahall  be  heard  by  and  bye  to 
say  what  yon  will  on  your  own  behalf. 

Mr^  PAinnt.  Were  there  any  Frendmften  on 
board  the  Qeonaity  ?— CreacA.  No,  Sir. 

Mr.  Ph^pt,  Mr.  Vau^iav,  will  yea  ask 
him  any  (luealions  yourself  f 

Mr.  Cowptr.  Call  T.  Noden. 

VangluM.  How  did  yen  know  that  there 
were  no  Fremshmen  abeaiil?  Pid  I  addrem 
myaelf  toyon  when  I.  caaae  ahnard  T 

Crouch.  No,  &. 

Fe^gimi.  Did  f  not  addiem  myaelf  to  the 
oaotesn  when  loame eboard ?•  Hew  came  I  to 
teAren  I  was  an  liishmaa  ? 

Cnmch.  They  wereallSoQlehmen,S^glish- 
misn,  and  Inahmen. 

Mr.  PMppt,  Mr.  Vaughan,  yen  need  net 
take  up  the  time  of  the  eonit  abeoft  that 
matter. 


*  AatotheBvidenoeapplyinfftothe  evert- 
net  laid  in  the  Indictment,  ana  to  ne  ether^ 
see  Hmvkhm'ePI.  C.  b.  fi»  e.  dfi,ti.  180. 
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>Sfr  ffigft  IVwttOfi  fli»i  Ite  ^a^  iSbttf. 


lff.€Mppir.  Y«a  Mtty  go'oii. 

SoL  Gen.  Did  the  prisooer  MH  iStmIt  be^^lid 
bf  llie  FrMek  kin^^  coMttilssiMi  ?  Did  yoa 
taMwr  aiy  thfaig  of  his  btvrti^a'TVeiKh'C^tti^ 

CVwidl.  Y#t,tliMi4faeha4dkie,  kitl  M 
Mt  aee  it ;  Itot  I  beard  86  by  fti«  eontiiMfi^. 
1^  C.  /.  Wie«c*tbcretfiiy  ^rctochttten  aboiml^f 
CroacA.  No,  Mtlbttt  1  tmoW  of.  TiMjr  w^m 

Mr.  Camper.  GaO  T,  Nodeb.  (Wbo  ii^ 
peared,  aad  wan avron.)  Doy^o  gifiemyloi^ 
aad  thfe  jary  aa  aoeouAt  •#  takfaf  ^  vttiel, 
caOed  tlie  Mr*  and*  twenty -Mr  KaMr^e. 

NodetL  Laat  year,  about  June  «r  Jidy,  tn 
tba  beH  af  my  Mtnembrtnee,  I  befon^fed  to  his 
Bi^My'a  ship  tbe  Co^ealr^,  and  welodlitbi^ 
two-aad-twentv-oar  barge. 

L.  C.  /.  Hoir  maBT  DofehAea  Were 
«Naid?— ^Mdbi.  I  db  noiknoir  of  above  one. 

L.  C.  J.  Treby.  What  wefe  the  rM  f  Wetd 
■BereMMT  J*reiyehfiieft  < 

Av^Bpiff.  TCv,  nmv  wmv  vCT^m  n  vucuuicu 
aboard.  I  belonged  to  the  Coveflify;  and  i^ 
we  wetvsaiiasrby  tlMN«l«,and  theGunfieet, 
ovreaplidaapiedamndlteiwi  sailmii^  b^  Ihe 
saadi,  aad  be  supposed  b^  lo  bea  Frmcb  pii* 
^aleer,  aad  be  filed  a  run  to  ttiaka  tbeoa  britag 
ta^  sad  tbey  did  not  obey ;  a«d  at  last  if«d  a 
gna,  shot  and  aH,  and  chey  would  Ml  eotlie  to. 
Tbtin  the  captain  ordered  toman  the  boat,  and 
rew  after  tfaeoi :  so  the  bai|;e,  and  pinusufie, 
laii^*beat  were  manned,  and  tiMSy  eHilM 


pMUy  ftear  them.  This  b«rf6  #e  took,  WM 
SgieundsAMy;  and  they  g^th^afibat, and sb« 
ma  a^tftnd  l^in :  and  as  they  weet  aglrbttUd  j 
iMst  ef  th«iA  ont  of  the  boat,  ottif  kmg^-boat 
itraek  agrsund,  aad  Waded  iHer  thedi  fMUt 
half  akfirufe;  anrfwhen  we  came  to  lb*  bar^, 
there  wwd^is  captain  YaUgbaft,  and  hrb  ot 
"  '  twenty  more  ^  and  iheM  mn  t#o 

anu,   as  1   apprcften^eu,  some 
Thcire  was  hk  her  a  bldndeHiiisli 


sad  sbMI  s^rms,  -and  a  oonsMorsMfei  quantity  of 
Masd'ttirs  uado^. 

£.€./.  What  vebsel  was  ydUaAMbdf 

Nedem.  Tbe  Coventry. 

Soi.  6e».  What  countrymen  did  cs^n 
Vaaehssk  aay  he  wsa? 

Neden.  I  did  not  besr  any  thluff  of  It.  DM 
cspCaSn  Examined  the  Dutebtoen  what  Conn- 
tryoMo  the  dommailder  #as,  and  be  said  he 
wftss»  Irisbitoaa ;  bnt  I  did  nolb«sr  it  mtsi^. 
WhcB  4Saptahi  Yaaghau  whs  lifinjrht  abosH 
the  Coreotry,  I  was  put  aboard  the  piHze  #e 
had  Uke«. 

Mr.  Cowper.  Had  yon  ant  discourse  ^th 
e^Miii  Vawhan  f'^iMen.  Na. 

L.  C.  J.  Pid  ^y  endelMhr  i&  take  jont 
iWa? 

Aodbi.  Ifb^  btfl  endeatoured  Is  fek  d#dy 
flvftur.  « 

L.  Q.  Jm   What  guUS  or  AUiihUttiaoli  IhM 

mdih.  IcanfioCtellpdrliettlatfy;  iheieWii 
Mtt  cdteftwi  bi^t,  etdry  Ittdir  ftdil  a  car- 


'  aaa  wRrO  wOib  svMie  MMM^ipni*' 


Mr.  Whitaker.  What  fire-arms  bad  they  f 

JMim.  1  ciMfaM  Si^  hdW  ibaay;  bat  %ey 
M  YMMkdls,  And  ifiiMs>  sMid  tm  btandM* 
busses, 

Ilr.  dtppHh.  lAd  yda  dhieriiUnd  vHMca 
this  ship,  the  Loyal  Clencarty  camef 

IMeh.  The  mtohttc^  sM  tttty  cdofi^ivbm 
Calais.  As  near  as  F  cMi  f««»i  ^f^  ifff^ 
thMnrdbOM  ileimi  a^l«olr,  and  wa  weigUed 
MelMrriik«ieaniModi^,  on  Sali^-day,  dudr 
theytookus  tobaa  h^eoUMf,  and  mdaa^ 
▼oured  to  board  us,  asthe  DUtebftUn  SsM ;  ttul 
#heb  li«y  knew  Miit  wc  wete,  titoy  ewM^ 
Toured  to  esedpe  fi^Sttf  us. 

Mk  6&mm^.  CaTtdbm*  ^Mlhidi.  (WW^-- 
p«s^  mi  i^m  s%M«.)  Mr.  €Mham<  waayM 
aboard  the  Coventry  #bMr  sbtt  tadk  the  sbl|^ 
dalfedtlie  Cnmeutf  r^Oldlmt.  tea,  I  Waa. 

m.CdKfpei^.  Ph^ygM'HwadMikrtiHiaftfW 
sbserrad  ef  «Mi  piMntr  t.  T^MffhAnfhdU  f 

€Mm.  We  weighed  siariuMiMrfiittaft  the 
Buoy  and  Nora$  ao  we  saw  «  j^Mke  ifU  tb# 
AMNrMHg;  thtt  captuiu  Said  H  Wta  a  pAim^ 
and  We  ««a#6  sail  afhtf  him^  And  they  ran  6n 
the  €MfiMr#i*  flbttdti:  ind  tb«  oanflid* sdMaff 
the  bM>ge  ma  ai^omid,  WA  AfM  at  her  Itf 
bifttsr  her  to ;  we  fired  a  sBO«nd«  and  she 
would  not  come  to,  but  rsn  agrouud  hgttib. 
When  she  was  aground,  bV  the  oaptabi'a  order 
Wd  mausdl  ourloats,  nikS  oal  wa  weaf  nfW 
her. 

Mr.  C&tfptt.  INd  yeu  takeb«r  ^ 
.Oldtoa.  Wa  weift,  and  our  UtigAMt  nh 
ittt^Ud^   I  was  hi  the  kng-bMfk  iiMl  i«W 
waded,  1  bslii<fe,  a  mild  aud  MfifMf  bin 

L.  C.  J.  What  Frenchmen  weraiAiMilif 

OWdii.  I  cannot  juady  say  whiltar  tlftra 
were  any. 

X.  C.J.  Were  then  any  F 

Oldham  1  think  one  or  two* 

ifr.  Goawsr.  \Vare  there  any  Ooakirken  or 
Walloons  ward? 

Oldhom.  there  was  A  Dutcbmaa,  who  tbey 
called  a  Fteming ;  and  t  discoursed  lUm. 

£.  C.  /.  How  many  outlandish  .mtu  wera 
there  aboard  ?  Was  there  a  dozen,  or  bow 
many  T^OUham,  t  cannbt  shy  tb^  duafltity. 

Mr.  Cawper,  VVas  Cb^re  niofe  than  twu  of 
thfec  r— OWAow.  Yes,mofetbftttt«irdOf  thrdu. 

Jt.  C.  /.  What,  foreigti^  ?  ^ 

Oldhdfn.  Yes.  And  there  WA«  tWd  Elf - 
Ibhmen.  ^  ^  .. 

Mr.  CWper.  What  did  yob  obsca've  of  Cha 
prisoner  a€  the  bar,  at  (he  hiking  of  the  sbi^  f 

Ol4ham.  I  did  not  cUitiC  aboAfd  JAlOttj;  ^tk 
the  prisoneir,  but  wKh  his  ttiah  \  and  hfS  nkm 
sM  he  Was  an  Irishman,  and  that  hb  Wstf 
cokMmaudiJ^  of  the  boat. 

M.  I9em  Whstwastbdrdei^^iiitfurtflAiip 
ChsticartVP'^.OMfttMn.  I  cdbttbt  t^  AM: 

M^.Cda»e»-.  I>idtlMt  MifthittKirba^ 
IticaU'f  ' 

(Mdilaw.  IcinnoituUlhtt;  iM^Mttiili. 

Mf.  CdWMr.  You  Wdi%  ia  ihd  dctlta;  WUtf 
fiMra  iirr  misthafiu  mada  f 
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Oldham*  I  mw  no  resistance ;  tbey  offered 
to  run,  they  were  aground'  once,  and  got  off 
agwn. 

Mr.  Phijfps.  Yoasay  there  were  foreigners; 
what  countrymen  did  you  believe  those  fo> 
reijf  oers  to  be  P 

Vdham.     I   cannot  .justly  say,  I  behere 
Dntcbmeo. 
.  L,C.J,  How,  many  Dutchmen  were  there  ? 

Oldhtim.  I  cannot  say. 

Dr.  OldUh.  But  ypu  said  there  were  some 
two  or  'three  .Frenchmeo,  and  that  they  a|K>ke 
French ;  do  you  understand  French  ? 

0/(/A^..No,8ir. 
>  Dr.  Oidiih.   Then  honr  do  you  know  they 
were  Frenchmen,  and  s|>oke  French  ? 
.Oldham.    Tlysv  said  jthev  were;   they  did 
not  speak  £ngljs]b ;   set  era!  of  the  ship's  com- 
pany said  thg}r  were  French. 

i.e..  J.  if  .tbey  were,  ail  Dutchmen,  and 
appear  in  a  hostile,  nianner  against  the  king  of 
England's .  subjectis,.  they  are  enemies,  though 
we  .are  in  league  with  Holland,  and  the  rest,  of 
the  seven  provinces. 

Mr.  Phifp%.  The  Indictment  runs,  Thai  the 
French  kipg,  '.  quandam  Navicularo  vo^, 
^.TheJ^yal  Cleo<9arty,cum  quamplurimisSub- 
\  ditisOallicis,  Inimkis  Dom.  Regis  auoc,  ad 
'numerum  quindocim  'Personarum,  replet' 
<  preparavit' 

X.  C.  J.  Suppose  it  doth  ? 
Mr.Pidppi.   It  is  <  Subditis  Gallicis,'   my 
lord. 

X.  C.  J.  They  will  be  sulyeoU  in  that  matter, 
if  they  act  under  his  commission:  They  are 
enemies  to  the  king  of  England,  aud  they  have 
made  themselves  the  French  king's  fiul;(jects 
by  that  act. 

'  Hr.  Fhipps.   It  appears  not  that  they  are 
Frenchmen,  my  lord. 

X.  C^J.  If  Dutchmen  torn  rebels  to  the 
state,  and  take  pay  of  the  French  king,  they 
are  under  the  French  king's  command,  and  so 
are  his  subjects.  Will  you  make  them  pirates, 
when  they  act  under  the  commission  o(  a  so- 
vereign prince?  Tbey  are  then  '  Sobditi'  to 
him,  and  so  <  Inimici'  to  us. 

Mr.  Pkipps,  It  does  not  take  away  their 
allegiance  to  their  lawful  prince.  They  may 
go  to  the  French  king,  and  serve  him;  yet 
that  does  not  transfer  their  allegiance  from 
their  lawful  nrmce  to  the  French  king,  and 
make  them  bis  subjects.  -Btit  however,  to 
make  them  snbjecU  within  this  indictment, 
they  mu.n  be  <  Galilei  Subditi' ;  so  they  must 
be  Frenchmen  as  well  as  subjects. 

L,  C.  J.  Acting  by  virtue  of  a  commission 
Ifrom  tne  French  king,  will  excuse  them  from 
being  pirates,  though  not  from  being  traitors 
to  j^heir  own  state ;  but  to  all  other  princes  and 
states  atfainst  whom  they  do  any  acts  of  bos- 
tilitpf,  they  are  enemies :  And  their  serving 
li'nder  the  French  king's  commission,  makes 
them  his  subjects  as  to  all  others  but  their  own 
prince  or  state*  And  though  they  be  not 
Frenchmen,  yet  they  are  *  G  Jlici  Snbditi  -,'  for 


it  is  the  French  snlnectkm  that  osakes  tfaem  to 
be'GalliriSubditi.'* 

"  Mr.  Phippt.  Pravy  my  lord,  suppose  a  sub- 
ject of  Spain  shoold  go  over  to  the  Freuch, 
and  fight  against  England  ;  I  take  it,  he  may 
be  termed  an  enemy  of  the  kmg  of  England, 
tliough  his  prince  be  m  league  with  our'a ;  but, 
with  submission,  he  cannot  property  be  said  to 
be  a  subject  of  tlie  French  king :  For  suppose 
an  indictment  of  treason  against  a  foreigner, 
should  say,  *  tliat  he  being  a  subject,  did  com- 
mit treason' ;  if  it  be  proved  he  is  not  a^ulyect, 
with  submission,  he  must  be  acquitted.    '  ^ 

Mr.  Cowfer.  There  is  a  ki^al  allegjanre 
while  he  is  in  the  country,  or  fleets,  or. armies 
of  the  French  king. 

X.  C.  /.  Dutchmen  may  be  enemies,  not- 
withstanding their  state  is  in  amity  with  os,  if 
they  act  as  enemies. 

Mr.  Cowper.  Call  11.  Bub.  (He  was  sworn.) 
Was  you  aboard  the  Coventry  when  she  took 
the  Clencarty  ?—J3k6.  Yes,  Sitir. 

Mr.  Cowper.  Give  an  account  what  you 
know  of  the  prisoner,  Thomas  Vaughao,  at  the 
taking  of  that  ship. 

Bub,  We  came  aboard  the  Coventry,  and 
were  at  the  Nore  at  anchor ;  our  pennant  was 
taken  down,  to  be  mended.  So  in  the  night 
captain  Vanghan,  with  his  two  and  twenty  oar 
barge,  rounded  us  two  or  three  times.  In  tbe 
morning  we  weighed  anchor,  and  fell  down,  in 
order  to  go  to  tbe  Downs;  and  we  came-- up 
witi»  them,  and  fired  at  Captain  Vaughau,  and 
he  would  not  bring  to.  With  that,  our  captain 
ordered  to  have  tlie  barge,  and  pinnace,  and 
long  boat  to  be  manned,  to  go  afler  him.  They 
followed  him,  and  at  last  came  up  with  him, 
and  came  up  pretty  near ;  but  could  not  come 
so  near  with  tne  long  boat,  but  were  fain  to 
wade  up  to  the  middle  a  mile  and  a  half.  We 
hoisted  our  colours,  in  order  to  fight  them, 
and  bore  down  still  upon  them,  and  they  would 
not  fight  our  men :  And  we  took  theon  out; 
and  when  they  came  aboard,  the  Englishman 
that  was  a  pilot  was  to  have  his  freedom,  to 
pilot  them  up  the  river.  lie  confessed  to  the 
captain,  that  captain  Vaughan  intended  to  bom 
the  ships  in  the  harbour :  And  the  next  day 
after  the  pilot  jhad  confessed  it,  captain  Vaughan 
himself  confessed  it  on  the  deck,  that  he  came 
over  with  that  design. 

Mr.  Cowper,  Who  did  he  confess  it  to? 

fiii6.  To  the  boatswain  and  guooer,  as  he 
was  on  the  deck,  on  the  larboard  side ;  tjiat  he 
.came  on  purpose  to  burn  the  shippiog  in  the 
harbour. 

X.  C.  /.  Did  he  confess  that  himself? 
>  Buh,  Yes,  my  lord. 

L.C.J,  Whereabout  was  this,  a^  the  Buoy 
in  the  Nore  ? — Bub,  In  tlie  Downs,  my  lord. 

X.  C.  J.    Where  did  the  ships  lie  that  were 
to  be  burned  ?—fii«&.  At  Shcernesfi.    . 
.  Sol,  Gen,  He  owned  himself  to  be  an  Irish- 
man, did  he  not  ?— fitt6.  Yes. 

Mr.  Cowper,  And  that  he  came  irom  Calais? 


•  See  East'0  PI,  Cr.  c.  17,  8.  i.. 
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Bub.  Yes. 

Mr.  Camper,  Had  yoo  toy.  diaonine  with 
JiiiD  tbout  a  oDmouasioD  ? 

Bn^.  No.  But  our  lieutenant  and. captain 
had,  hut'it  was  not  io  my  heanng ;  I  will  not 
•poak  farther  tlian  1  heard,  and  what  I  can 


^ii?( 


Gem.  Will  you  ask  him  any  questiona  ? 

Jfr.  Phipps,  No. 

.   SoL  Gen.    Then  call  Mr.  J.  Crittenden, 

nanhal  of  DoTor  Castle.    (Who  was  sworn.) 

Mr. Cfittendeo,  Pray. what  did  vmi  hear  the 

at  the  bar  confess  of  his  design  in 


_  to  England? 

CrUiemdem.    I  did  not  hear  him  say  any 
thiBg  of  bis  design. 

SoL  Gen.  What  did  he  confess  f 
.   Cril,  He  confessed  he  was  an  Irishman. 

Mr.  Wkiiaker.    Upon  what  occasion  did  he 
ooofessthatp 

Crii.  When  I  entered  him  into  my  book,  f 
asked  bicn  what  country  man  he  was. 

Mr.  Cimper.  What  are  you? 

CrU.  I  am  the  marshal  of  I>ofer  CasUe. 

Mr.  (Umper.^  By  what  name  did  he  onler 
yon  to  enter  him? 

XrUn  Thomas  Vaughan,.an  Irishman. 

L.  C  J.   Upon  what  account  did  you  enter 
him  ? — Cri^  M  a  prisoner. 

Mr.  Covper.   IMd  he  speak  any  thing  of  a 


Crii.  I  did  not  hear  him  say  any  tbmg  of 
that. 

Mr,  Pkippt.  HaTe  yon  your  book  here? 

Crii,  Yes,  sir. 
.   T>r.  OUuk,  Waahenot  in  drink  when  he 
fttdso? 

Crii.  I  bdief  e  he  was  not  rery  sober,  in- 
deed. 

.  Mr.  Pkippi.  Did  yoo  erer  after  hear  him 
say  be  was  an  Irishman  f 

Cri^.  The  next  day  be  denied  it      - 
.  Mr..Giivper.  When  be  had  considered  t)ie 

C    refit,   . 
Hi.   The  next  day  he  was  examined  by 
)  of  the  justices  of  the  peace. 

M..  Gem.  Was  you  by  when  he  was  exa- 
mined by  the  justices?— CVi/.  Yes. 

M.  Gen.  What  did  be  then  sav  ? 

CrU.  Then  he  said  he  was  of  Martenieo. 

&/.  Gen.  Set  op  Mr.  Bullock.  (Who  wo 
sworn.)  Mr.  Bollock,  Do  you  know  the  pri« 
soocralthehar?— Bv/^cft.  Yes. 

M.  Gen,  Pray  what  hate  you  heard  him 
.say  of  his  design  that  he  came  into  England 
for?  • 

BuUock.  He  came  to  Do? er  about  the  l^h 
sf  July,  1^5%  as  I  remember :  1  went  with  se« 
teni  others,  who  were  brought  by  the  captain 
of  the  Cofeotnri  aod  the  lieutenant,  and  some 
others:  and.wiieii  we.  came  thither,"be  there 
»wned  himself  sn  irishmsn)  bnt  when  he  went 
the  next  day  to  be  examined,  he  sakl  he  was  of 
MarlieBieo^  He  told  me  be  Jiad  thai  barge  from 
the  dnke  of  Bnlloign,  and  came  on  the  const, 
snd  was  cfasssd  into  Urn  ^hrtts,  whc»  they 
tookkinu 


L.  C.  /.  Did  yon  erer  bear  him  say  he  bad 
any  commission  from  the  French  kiog  ? 

'BuUodk.  I  know  nothing  of  that ;  it  was 
late,  and  we  did  not  examine  him  then ;  but 
the  next  day,  when  he  came  io  be  examined, 
he  said  be  was  of  Martenieo. 

SoL  Gen.  What  did  he  say  his  design 
wss? 

BuUock.  He  sakl,  that  seeing  the  beat  at 
Bttltoign,  he  bought  it  of  the  dnke  of  BuUoigo ; 
and  the  duke  asked  him  what  he  woukl  do 
with  her  ?  And  he  said,  he  would  6t  hwr  up, 
and  go  and  take  a  skip  at  sea,  that  is  upon  our 
coasts. 

Mr.  Phipps.  We  are  in  your  lordsbipVjud^- 
ment,  whether  we  need  give  any  evidence ;  tor 
we  think  they  have  not  provea  their  indict- 
ment :  for  the  indictment  sets  forth,  •  That  the 
'  French  king  fitted  out  the  Loyal  Ckncarty ,  of 
'  which  Thomas  Vaugbao  was  commander ;. 

<  and  that  verv  many  Frenchmen,  subjects  of 

<  the  French  xing,  were  put  on  board.'  Now 
the  first  witness  swears  there  were,  no  French- 
men; and  another  swears  there  was  one  or 
two ;  another  that  they  were  ibieignt'nt;  but 
does  not  belilre  they  were  Frenchmen;  So 
there  Is  no  phiof  of  that  part  of  the  indictment ; 
nor  is  there  any  proof  that  he  was  captain  of 
the  Loyal  Clencarty:  So  that  none  caa  say,  it 
is  the  saCae  vessel  mentioned  in  the  iiMlidment. 
Nor  is  any  act  of  hostility  proved ;  for  all  the 
witnesses  say,  that  Vanghau  never  prktended 
to  attack  them,  but  run  from  them.  So  .that 
all  diey  de|iend  on,  to  support  the  indictment, 
is  to  prove  that  he  had  a  ^design  to  bum  the 
ships  at  Sheemess ;  which  will  not  serve  their 
turn ;  for  the  words  of  the  indictUMnt  am,  ^  ad 
'  prmdandum  super  altum  Mare.'  Now  Sheer- 
ness  is  not  *  super  altom  Mam,'  bdt  '  infra 
^  Corpus  Comitatus;'  and  then  not  within  the 
indictment. 

Mr.  Cowper.  The  words  ships  at  8heeneB8» 
do  not  imply,  that  the  shins  lay  witfaio  the 
town  of  Sheemess,  but  off  of  Sbeemem,  which 
is '  altum  mare.' 

Mr.  Phipps.  Then  it  is  not  in  your  indfot- 
ment ;  for  that  says,  at  Sheemess. 

Mr.  Cowper.  No,  off  of  SheemeSs. 

Sol.:Geh.  It  is  no  eootrsdiclion,to  say  the 
sea  is  within  part  of  a  county. 

Mr.  Phipps.  The  indictment  says  at  Sheer- 

Sol.  Gen.  Off  of  Sheeraem  is  the  high  sea. 

Mr.  Phipps.  Sheemess  is  not  the  Buoy  in 
the  Nore.  Then  yoo  must  tirove  he  was  cap- 
tain at  this  time :  for  the  indictment  says, «  Ad 
'  tunc  fuit  Capitaneus  et  Miles.' 

JL  C.  /.  One  oveit-act  of  adheiing  to  the 
king's  enemies  is,  that  he  put  himself  as  a  sol- 
ditf  on  board  tlie  ship.- 

Mr.  Phipps.  You  will  make  one  pait  agree , 
with  another,  That  the  French  king  did  set  ont 
a  shipv  and  gavA  htm  a  commission  to  bc^  cap* 
tain  of  her. 

JL  C.  J.  The  witMSseshave  proved  be  acted 
as  a  captain. 

Mr.  PAip^  He  w«a  takoi;  and  SN^B,  if  Jw 


iw} 
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^  taluB,  k^  bMMl  luM  Ui  oteibiinte  #ith 


SoLGen.  Bsunbe tbe mmbd,  iMUkakan 
aoQO«9ft  of  hmi:  mA  by  idrntdimk  of  Mr. 
yan^bao  hiaiself  he  onlered  bam  at  tintam ; 
and  ha  entered  aeveral  men  in  tiie  nip  aa 
FfeBahmeto,  by  tkeir  owa  ^rection4  (Mr. 
Crittenden  was  called.)  Mr.  Crittenden,  ham 
yoo'  gat  fovr  book  m  whieh  jau  iDada  the 
^atry  ?--Cnl.  Yea,  I  kave  it. . 

Sii.  Qtn,  By  whoae  ovder  did  jou  enkr 
them? 

Crit.  By  the  dvaclioD  df  captain  Vaagfaan, 
the  priapner  at  the  bar. 

Mr.  Conpcr.  Bow  did  yoo  know  ha  wwa 
fiptaiaf 

Ok.   Becatiae  he  told  ma  be  waa  eaptam, 
•ad  1  catered  him  as  inch  in  my  book, 
.   SoL  Gem.  Gaptdnof  irbaft? 

Crii.  The  Loyal  Cleiicaity. 

M.  Q§m.  Prayread  year entryhi  year  book. 

Crit.  Thomas  Vanghaa,  cafCaio,  Irishman, 
the  Ulhof  July,  1695;  and  so  of  aU  the  Mt 
cf  the  abip'a  crew. 

Just.  !ZVir*M.  Did  yoo  write  thaaa  in  the 
pifcseucia  of  captsin  Vaaghao  ? 

Ctii,  Yes,  m  the  same  room  whero  ha  was. 
'  Mr.'PA^ipii  Pidjnoii^writeitby  hlsdireo- 
tiooP 

Crit  For  his  afam  pait,  by  hb  dwaetkm; 
aadftrtheraat,  by  thair direeliOD. 

JLC.^.  Tbke  all  the  circomataBcaa  toce^ 
thcr,  it  is  mat  eTtdeoec,  oboaideriog  what 
they  wem  Aoofc,  and  what  ^nsaapt  they  had. 
Mr.  Oritteodan,  can  yoo  tell  how  maiiy  Fieach- 
ithereP 


Crk.  IwiUtaHyoopMMly.    (He 
thcas  m  his  bodh.)  There  ware  tbirtaso. 

Sttl.  een.  Did  eaptain  Vaofhen  hear  any  of 
them  Ud  yao  eolar  than  aa  FraochmcB? 

Crt^  .1  cannot  be  po6iti?e  in  that,  I  aa|^po8a 
ba  did  I  ha  waa  in  the  aama  rabm*. 

L.CIJ*  Do  yoo  chped  withcsaes  from 
fnhc^  to  teatify  wbara  Ihiy  waaa  banv  aod 
christened?  .    . 

Mr.  Bkippw  Qoe  vtfilowi  says,  tbaro  was 
not  one  FrenohsMn  there. 

X.  C.  J.  iteto  hiskitowledgre. 

fiaiOsn.  WfaatdoyoorknoWofbirbaTing 
a  French  commissiao-? 

BMoek.  Ididoorareit; 

Mr.  Whitoker,  Did  he  own  his  having  oay 
Franoh  eoamaBnoui^BuHoch,  1  cannot  tdl. 

Jost^  !I\ir<#aw  HeawoadhmiaeifocapUiii. 

Mr.  BIdpps.  lie  might  be  a  captaio  in  an- 
other  ship,  bat  not  in  this  ship ;  they  oii|^  ta 
proTo  he  was  captaio  at  that  thotv  »>  that  ship, 
bytheFfeodi£or>a 

X.C.X  Alilh^wi 
captain  at  that  time, 

Mr.  GovMr.  He^ihnd  hhssalf  th«  oaalain 
of  the  Loyal  Cleooffty.    .. 

Baran  Pont.  What  oaoi  be  phmer,  than 
that  he  owned  himself  captam  ? 

Br.OAiM*.  ThiaiBeom«»mea.Te«yfihiifeg^ 
proofs  to  be  buijt  only  npon  the  aoyfaga  or 
'^  tha^  irera  Fiauciiiflaii: 
4 


I  say  boaatetfaa  a 


and  this  to  a  man  who  had  no  -tolbovily  to 
^nrnuna  IhoRii  whan  it  ndght  havo  heeo  easily 
proved  in  a  regular  way,  to  case  they  had  boao 
aa^  theif  oiight  bare  been  examined  before 
a  magistiate,  aod  thereby  H  wooM  hofe  ap* 
peartd  whether  they  were  FWoch  cr  wk  Aod 
It  was  absolutely  necessary  in  this  case,  ho- 
caoaaof  the  cootrariaty  of  the  witooasts;  for 
the  first  witness  said,  there  were  no  Freoch- 
mao  aboard;  the  oext  said>  there  were  two 
FMmebmen  aod  a  Dotehokan ;  and  Crineaden 
ssid  these  were  thirteeo.  New  how  ciao  theeo 
be  reconcilad^  unlem  there  had  beenalegolox* 
amination  of  the  parties?  Bat  the  thmg  wo 
woold  ohieiy  go  on  is  thaa;  I  tbiok  they  have 
failed  in  the  foundation  of  the  treaseo ;  thot  i% 
to  prove  the  prisaocr  a  sobjeet  of  thia  crown; 
neither  is  there  tho  9eaat  eoloor  of  pfoof  there- 
eH  At  night  ho  cssne  to  Mr.  Cridaideo,  and 
ia  in  drink  ;  tliere  be  8a3rB  be  is  an  tfiahmoo : 
the  oett  morning,  wbeo  he  is  eJMoiaed  helbre 
the  justices,  then  he  cooies  io  a  kind  of  jodjg* 
ment,  and  then  aoch  a  confession  woohl  be  of 
moment ;  botthen  boooaihsaea  himself  to  be 
a  Frenchman  of  Morieoioa.  Now,  my  lord, 
what  credit  is  to  be  given  to  these  eoolhsiiooa  ; 
when  before  the  anrabal  he  ahaA  say,  I  am  an 
iririimaQ ;  and  tho  neit  day,  when  lie  is  on 
examination,  he  deoloroofaiowelfa  Froochnsao) 
mooe  cetafemion  he  ism  drink, io  the  other 
sober?  Now,  my  lord,  I  sav,  what  proof  Ml 
hero  ?  Hera  thao  the  fooadation  of  the  Onmsoo 
faib :  for  the  indictment  is,  *  That  he  beiog  o 
8ub|bet  eftho  kio^  of  Eogfand)  levies  wor.' 
Now,  my  k>rd,  if  tto  quality  bo  not  prwM,  alt 
the  vast  of  the  iodictmeMl  Mh»  to  tho  grooild  & 
for  it  is  impossible  for  him  to  commit  trensao» 
wherehoianotOaob|O0tf  becaosothterocoo'be 
no  violation  of  allegiance.  So  that  if  he  be  a 
Frdnchanan,  aa  ho  deolaiocf  befoio  vho  jonices, 
he  cannot  be  guilty  df  tfoaaoow  8o  thai  hero 
they  have foiiedki  tho foondaiioo of  all}  that 
ia,  tb  prooo  him  a  subject  of  Eoghmd.  And 
because  they  affirm  him  to  be  so^it  lieOoOHMOO 
that  attrm  it  to  prove  it.  Bot  perbapd,  stow 
they  will  say^  that  these  MiMo  eonlbaiiona  Of 
Ma  ym  throw  the  btoidea  of  proof  on  him. 
By  no  meaoa  V  wbeo  here  is  a  stronger  fi^ 
sumption  Ob  thootho^sidi^a  nUpre  extntfjudmial 
saying  to  seamen,  that  he  b  aw  IiMe(^aO^  can- 
oat  balance  bia  confiialon  mmmhied  bafoM  the 
josticasi  wbonin  he  aays  be  ia  A  PMo^hmao  \ 
and  so  can  never  throw  Ibo  banMb  of  proof  oo 
hiol.  Theioihre  itHeft  on  them  tbaVasMt  this 
to  pioadit.  Bot,  my  lori^  thoogh  it  doto  OM 
lie  on  him,  yet  we  will  prove  him  to  bo  a 
FMbohmao,  mi  bom  eft  Mavtaoicoy  by  those 
tbatweroat  the  chriaOmhigof  him,  aod  haf« 
kBOwnrhhoftoMthnoto^ttam-ovorahNW.  Aod 
baoonoa  they  wtf  he  caa  tpoak  BofllMv  if  too 
please  ta  exaoMOo  Mm,  yov  ihall  heai^  hhA 
speak  natoral  FVeooh?  w  thot  ihoi  oaoooi 
prove  Mm  to  bom  oatoiol  IriiAimatf. 

Mr.  Mljjpa.  Aoih  a  Myiag  of  «  ^0%<fcet 
will  bo  elf  oognor  weight}  botooae^iftfrnmi 
so  into  o  Ibreigo  cooAM,  l^o  toof  aiy  ht  H 
that  couitryaiaii  to  get  tne  more  favoir.    - 
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£.C.J.  fWMlflolM^pliiiMell? 

into  aiti  Mgft co—tiyy nay  ftfy  veUlliiok  bft 
■btiLfiMi  tetur  Bs^pt^  b]r  pntendng  ta  fat  af 
thatoooDtry,  than  by  q»iuii|^  bimseH'  to  be  A 
*    '  Ji«t  w*  ivin<  prof  e  Vangban  i^bea 


PMnbbiMs.  Caii  ftabart  Francb.  fEbeft 
Robert  French  waa  aworo.)  Mr.  Fsenoh^  ptay 
give  ibe  oenrt  and  jwry  an  accoanl,  wbener 
you  know  Mr.  Vaaffbantbepi3tQiicr«ttbebBr, 
and  bow  long  yon  lava,  bnowi  hNn,and  iHiat 
aamiiiyaD'  yo«  IbIdb  biaa  In  be^  md^be  xaaaon 
irhy? 
French.    I  hare  kaoim  bim  this  fenalBen 


Mr.  Phipps. 
Jrwouk*  1  a 


8,  Where  did  you  aee  huntbeo  f 
aaar  Um  in  Sainl  CbrHfeonhara* 

Mr.  Fkipft,  Pmj  fiteaan  aoeomt  boar ^m 

flae  takiom  biaa. 


ikbootaixlaeBi.  yetBRo  ago  I  was.  at 
''  .  CUiriatopbara, 


French, 
Monnt-awnt«  and  1  aam»  loBt, 
and  tbon  1  «banoed  to  cobm  into  £n|^iab 
gaaifod,  amang  tbe  Aoton.;  and.  ao  tbey 
brought  me  to  the  Frendi  ground ;  and  coning 
lbere»  i^vaa  incompny'  wMi  aevani  others 
that  night,  and  it  happened  i  waa  tsUtboM 
vaa  oasMc:  Yanghan  tbera ;  and  1  coming 
acqaainted  witfa.btfl^  he  abewedlmo^ia  yootb 
(be  vassal  yontb  then)  «-  he  tdi  no  be-waaliia 
eon,  and  leeommended  him.tnine^  baoHue  be 
looked Qo. me to.be  a  man  in  trust andbuvpe^. 

Mr.  Phipps,  From  that  time  what  has  tie 
baan  moftisd  W-^Fmuh.  -  A  aaa-ftringman* 

Mr.  Phipm.  fiot  what  oonntr^wxaB ? 

ibvadL  Tobeboni inMartanioo. 

Air.  Phipps.  In  whose  dominioBs  ir^tbal  ? 

FrmeklnHae  Ftendi. king's. doonoion. 

Joat  TStrtam.  What  ofiosmon  bad  yoM  tn 
disooone  of  the  place  of  bis  birthf 

Eiwmck.  Bscaoaa  bis  father  waaioakednpon 
IsbftAfiaanobman.    ' 

Jnst.  Turton.  His  father  waa  siiFreiiobniin? 

FtBmeh*  Tea^  asy  fopd,.  and  Ipcd  at  Maite- 
ttico? 

MnCoapsr.  Hanrold  aaigiift' be  be  at  th^ 
tmf  fi — Ffwtitthj  ivBoat  vAaea  41V  socteca* 

Mr.  Cowper^  How  came  you  to  be  talking  of 
b»birlb«aad»iithwbom? 

JbfBcA.  €te&tbat.«as  talking  witb  me  told 
B»  bia  Btama  was  Vi^aghan,  anil  that,  he,  waa 

Mr.  Vimjf^.  Wml  iatrodiMed  tbia  dis^ 
aoaiae^  SawcaBaabeto  ttttyon4hB,thathe 
was  bom  m  that  jdaoe  ? 

Fremek.  Hia  tttber  toM  me  ao. 

Mr.  Comptr.  You  were  talking  of  ana 
Taii[|^baii  of  nia  name :  how  many  were  in  oom- 
panr  when  there  wlu  this  talk?  . 

French*  There  were  many  of  them. 

Mr.  Cenper.  Name  them. 

FrsacA.  It  a  ao  long  ago  i  cannot  remember 


Btr.  Camper.  Name  as  many  aa  you  can  of 
them,  aaanaaf  an  3^011  db>siaseaiber 
Frtmkk  OnaMri  BadikcD.  a-tetor« 
Mr.  Covper.  Wbo^bwB 
French.  Beaanlotlmv. 


[SIO 

lanaTaagbanbai 


Hr.Cbflppsr:   Yaaaamai 
fore.— FrencA.  Yea,  1  did. 

Mr.Gsvper.  Bntyoahadissgoebiniaaw. 

FrtBcL  No  V  tbaro  waa  ana  Yangbaa. 

JL  €.  I.  Weae  tbeiie  aay  moaef 

French.  Yes,  there  waa;  I  lea 
company  that  went  along  wilb  vm. 

L.C.J.  WbowefatbeyP 

FIrench.  Tbaro  ameseveaali 
waat  oner  with  ma. 

JLCJ.  Bow  cMeyaa  to  talk  of  iWatMm^ 
nativity? 

FrmuA.  Becanta  bia  fidber  mH^  boobad  ant 
been  oatef  Ibe  laAandia  20  yaaa.    (At a4ittlt 


tlie  peoale  laa|^.) 


Mr.  Camper.  TVhatnlaoe  waa  tbia  dlseoam 
M^^tancM.  At  Si.  Cboalapbeirs, 

Mr.  Coaner.  HfW  did  bia  latfaer'a  Mybig^ 
he  had  not  hesa  oat  of  that  kHaad  in-  IK)  yearly 
prove  baa  aon:  waa  bora  (thaia? 

French.  Because  he  recommended  baa  10 
me  aaa  ata-Ariog  mattk 

Mr.  Comferr  Whatia  tfaata  waaODOf  ^  What 
ia  that  to  hia  being  bom  at  Martanioof 

Jnatictf2br(oA..  WfaalooQatrymHn<afa  yoaF 

Frmeh, .  Iani:an;]ri8hauui  bom. 

luCJ.  HiafttbaradoiowMffedbkilidftD 
be  an  Irisbmaa  bans,  did  beaotr 
,  French*  No,  my  Is^nl,  be'did  net  My  wbeiv 
he  waa  born :  I  do  not  knonr. 

Jnaltce  3W«pa.  Have  yoa  eoatimied  any 
aofuainUnoe  with  Mr.  Yaaghaa  aneeP  How 
lanr  did.yna  aUjr  at  St.  Gbrtstopbera  ? 

French,   I  staid  bat  S4  hours,  to  take  in 


L.  C.  J,   How  long  waa  it  aiW  this,  belbra 
you  saw  tbia  gentlenno,  captain  Vansfbao  f 

French.  1  never  aaw  bim  amee,  tdl  I  ssir 
bim  in  London.      (Then  the-  people  langhad.) 

L.  C.  J.  finiys  gentlemmi,  have  pauence. 
How  dO' yon  kaowdonr,  that tbb ja  tbe-aame 
man  that  yaa  sawr  ]4  yanaago?  Ibr  there  most 
be  a  great  alteratk>n  iu  a  manJn  14  years  time, 
from  what  was  at  thpt  ticaes  btmg  but  15  years  * 
of  age. 

JFVtf a cA.    I  beliere  ta  ^  my  eDDacieuce  this  it 
the  man. 

L.C.J.   Can  you  take  it  ifon  year aathhe 
ie  the  nia»f 

Bar.PMPfi.  In  what  language  bad  ya«,th^ 
disoosase? 

X.  C.  J.  How  long  were  you  in  coapttny> 
with  ten  and  bia -ftftber  ? 

trench.  I  baHai»fflfe  or  she  banrr. . 

Bar.Poani.  In  what  language  was  tbia  dif* 
eaorse  wilb  hia  Ibiier? 

French.   My  hisd,  ha  apoke  fiag)iab«  a  sort 
of  broken  Badisb. 

L.  C.  X  Where  do  yon  Vive  yourallfT 

FrencA.  I  live  ia  trebaid. 

JU  C.  J.  How  loag  bafe  yon  lh«d  ibaref 
'  .French.  Nineort^a*fcars. 

X.  C.  Ji  Wbevaobaai  in  trdaad? 

French,  In  Connaugbl. 

L.C,Jt  Niaeorlattyeara? 

F^aoA.  Vea^  asrliord. 

Dr.  LUtl^ton,  IM  nafr  ai^tahr  Vaivtett^ 
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nor  his  imtl^er,  npeak  liiib  to  yoo  in  HmiI  luc 
hour*?— FrfncA.  No,  my  lord. 

Just  IWfan.  Hoif  long  have  yon  been  in 
Enffliuul  ? — F^renek,  Not' above  two  mopths. 

Juit.  J\trton.   Did*  yon  hear  of  captain 
Vaof  han  being  to  be  tried? 
Frfnck.  No,  my  lord. 

Just.  Turton.  II ow  did  he  come  to  hear  of 
yon,  then  i*— >  French.    I  heard  he  was  in  town. 

L,  C,J.  It  is  a  strange  thing;  you  harem 
mostadminble  memory,  and  captain  Vaiighan 
has  as  good  a  memory  ais  you ;  that  you  should 
Derer  Mve  any  intercourse  for  14  years,  and 
.  yet  should  remember  one  another  after  so  long 
a  time.  It  is  a  wonderful  thing  too,  that  when 
he  cottU  not  know  yoii  were  in  town,  yet  he 
should  call  you  a  witness  on  his  behalf;  sure 
he  moit  hare  the  spirit  of  prophecy. 

Frentk.  He  did  noised  to  me  at  all. 

X.  C.  /.  How  did  you  come  to  be  here, 
than? 

French,  I  will  tell  y^ou.  It  was  my  custom 
always,  to  go  and  see  prisoners  ;  and  I  heard 
there  were  prisoners  in  Newgate ;  so  I  went  to 
Newgate,  and  I  met  with  one  Dwall ;  and  I 
asked  him  of  another  gentleman  that  was 
there ;  and  I  went  to  the  other  side  by  chaiioe, 
and  I  met  with  captain  Vaughan. 

L.  C.J.  What  was  thy  design?  Why  didst 
thou  ?isit  Newgate  ? 

French.  Because  it  was  my  custom,  because 
it  was  an  act  of  charity. 

L.  C.  /.  Did  you  go  to  Newgate  out  o( 
charity  ? 

French,  I  went  to  see  my -friend,  and  carried 
a  latter  to  htm.     I  went  out  of  charity. 

Mr,  Fhippi.   You  were  in  the  West^lndtes, 
UDon  the,  French  ground ;  do  noti  they  speak 
English  on  the  French  ground,  and  French 
*  on  the  English  ground  f^French.  Yes. 

Mr.  Cowper.  So  they  do  here.  Did  you 
eyftr  see  captain  Vaughan  before  that  time? 

French,  No. 

Mr.  Whilaker,  Did  you  yisit  lately  any 
other  prisoners  in  Newgate,  besides  captain 
VaiMfhan?— FrciwA.  Yes.  . 

MT,  Whitaker.  Qive  their  names. 

F^'ench,  1  have  viaited  Mr.  Noland,  and  ano* 
ther  gentleman  that  is  with  him  ;  and  I  went 
kta  the  hduse,  and  drank  with  him  there. 

Mr.  Whitaker.  What  is  that  other  gentle- 
msnVuame? . 

French,  I  do  not  remember  his  name  at 
present ;  M  he  is  a  companloo  of  Mr.  No* 

Mr.  Whitaker,  Do  you  know  him  if  you 
seebim?— FrencA.  I,  I  would. 

L.  €.  J.  rre6y.  How  long  ha?e  you  been 
in  England? 

French.   But  two  months. 

L.  C.  J.  TVehy.  Have  you  usually  visited 
pdMiers  in  farmer  years  ? 

F^rench,  My  lord,  wherever  I  baye  been  it 
was  my  custom  to  do  so. 

L.  C.  J.  Trtiy,  But  how  doth  it  consist  that 
yott,  who  are  an  Irishman,  should  come  hither 
to  tint  prisonen  lA  Newgale  r 


French,  I  can  prove  under  my  lord  mayor 
of  Dublin's  band,  that  I  came  here  upon  busi- 
ness; and  I  went  to  the  prison  to  visit  the 
prisoners  for  charity-sake^  and  did  bestow  it 
according  as  I  was  able. 
^L,  C.  J.  You  had  best  stay  there,  and  not 
go  away ;  for  we  may  have  occasion  to  ask 
you  some  questions. 

Mr.  Cowper,  Do  you  not  use,  out  of  charity, 
to  be  evidence  for  them  ? 

French.  No,  never,  before  in  my  life. 

Mr.  Whitaker,  What  other  prisons  h&ve  you 
visited  besides  New^te? 

French,  1  did  visit  none.  ■ 

L.  C.  J.  Treby,  Had 'you  no  diarity  for. 
other  prisons? 

Bar.  Fowis,  When  you  so  visit  prisons^  on 
what  account  is  it  ?  Is  it  to  give  ghostly  advice  ? 

French,  Upon  a^charitable  account,  my  lord.* 

JL.  C.  J.  Ghostly  advice  and  charity. 

Mr,  Phipps,  Where  is  Mr.  Leflenr  ?  (He 
did  not  appear.)  Call  Mr.Gold.j(WhoappeaKd;> 

CI,  qtArr.  That  man  is  attainted,  but  par- 
doned. 

Mr.  Phipft,  Mr.  Gold,  bowlonghaye  yoa 
known  captain  Vaughan  ? 

Mr.  Gold,  1  never  knew  Mr.  Vaugbaur 
before  I  nw  him  in  the  Marahalsea. 

Mr.  PhippM.  Js  Monsieur  iiefleur  here  ?  Is 
Mr.  Deherty  here? 

(Mr.  Deherty  Appeared,  and  was  sworn.) 

Mr/  Phipps.  Do  you  know  {Mr.  Vanghant 
the  prisoner  at  the  lor?— DeAfrtv.  Yes. 

Mr.  Phipps.  How  long  have  yon  kwnrn  him  ? 

Deherty,  Fiveyears. 

Mr.  Phipps,  Wliat  has  he  been  reputed  all 
abng,  since  you  have  known  him. 

Deherty.  A  Frenchman. 

Mr.  P&pps.  Did  you  know  him  in  France  ? 

Defierty,  Yes;  and  he  was  reputed  a 
Frenchman  there. 

Just.  Turion.  What  occasion  had  yoo  to 
enquire  into- that,  the  place  of  his  naufity^ 

bekerty.  I  did  not  enquire  at  all ;  W  one 
that  was  his  servant  was  my  comrade  a  great 
while. 

Mr.  Phipps.  Now  we  will  proye  where  he 
was  christened,  by  one  that  was  at  his^  christen- 
ing, Mr.  Dascine.  (He  appeared  and  stood  up,' 
bemg  sworn,  and  snoke  in.  French  to  the  ooort, 
pretending  he  cdula  not  speak  English.) 

L.  C.  J.  If  he  cannot  speak  English,  them 
mnst  be  an  interpreter. 

Sol,  Gen,  They  mnst  find  an  interpreter,  he 
is  their  witness. 

[Then  a  person  in  cout-t  stood  up,  and  told 
the  court  he  could  speak  English  as  well  as  he  ; 
that  he  had  been  a  BailifPs  follower  for  several 
years.] 

L,  C,  J.  You  can  speak  English,  can  yon 
not  ? 

Dascine,  I  will  speak  as  well  as  I  can* 

King's  Messenger.  I  am  a  messenffcr  to  tha 
king^  do  you  know  me?— Dascine.  les. 

L.  C.  J.  Prithee  speak  English. 
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Dti^ne.  At  wcB  tt  I  ctti/my  Md,  I  will 

Mr.  s^mMpjn.  Art'  ydn  tfwofii  r 

Dtacine.  Tc^idylonf. 

Mr.  Pkippt,  Do  you  kMW  captain  Vaoglianf 

Dfftdjie.  In  166^  I  was  in  St.  Christophenf 
I  went  fnm  Roan,  and  from  th^noe  I  went 
witli  InMs  and  cl'rfh  to  Crefieck,  and  had  a 
letter  td  oii« 'Thomas  Wtffiams,  a  factor  in 
Hartenieo.  And  af^er  1  bad  done,  aa  I  was 
eaorio^  away,  Mr.  V^illiam^ .  desiiied  me  to 
go  tn  a  din«tefira|t,  a  mile  and  a  lialf  fVom 
Port-Royal.  He  told  me  there  was  one  Mr. 
Vtaghan  bail  a  plantation  there,  and  desired 
him  to  be  godfather.'  And  about  two  days 
after,  f  went  from  Fort-Royal  to  St.  Christo- 
pbera  <g*in,  and  f  came  to  Roan  a^in  in  a 
•hip  edled  8t  Joe^pb.  So  In  1677, 1  went  to 
St.  ChriatopberB  a^in,  and  (Vom  thence  to 
Marteoico,  to  Mr.  Williams;  I  asked  him, 
Whatia  become  of  that  youn^  man  we  were  at 
tbe  ebrislenlng'?  and  so' he  shewed  ma  him 
that  is  here(poiDtiag  to  the  prisoner). 

Ik  C  J.  TTiat  Was  in  1677  ? 

Daacine.  In  1677.  So  1  came  from  Port* 
Roval;  I  went  to  St  Christophers,  and  so 
took  snf,  and  came  to  France  again.  And  13 
ycter^  agb  I  Went  to  St.  Christophers  again,  and 
10  Mountserat  and  Martenioo ;  and  so  when  I 
was  at  Itarteiiico,  and  asked  Mr.  WilHama  of 
this  yonajg  man,  that  I  was  at  his  christening, 
and  he  said,  he  is  at  snch  an  honse,  and  I  saw 
bioi  there.. 

I.  C.  J.  TTiirteeii  years  ago. 

D^tehie,  And  we  went  and  drank  pnnch 
together,  and  I  came  back  for  Roau. 

L.  C.  /.  When  did  yon  see  him  since  that  P 

Utaeitu,  Merer  till  I  saw  him  here  a 
jHrisooer. 

L.  C.  J.  How  do  you  know  he  is  the  man  P 

Da$cimt,  He  luu  a  bruise  in  his  siife. 

Mr.  PMpps.  What  wis  the  gentleman's 
mne,  at  the  christening  of  whose  child  you 
wereP — DoMcine  Thomas  Taoghan. 

Mr.  Phipps.  What  was  the  child's  name  P 

Datcine.  Thomas  Taugban. 

Mr.  Phippi,  When  you  went  the  next  time 
to  Ifartemco,  did  Mr.  Williams,  you  speak  of, 
that  wsa  tile  godfathe;-,  present  this  person, 
captain  Taoghan,  to  you,  as  the  man  who  was 
then  c1iristese<IP 

Dwtcine.  Yes,  the  next  time. 

Mr.  Pkippf.  Now,  is  captain  Vaughan  that 
ftinds  at  the  bar,  that  very  gentleman  P 

DoKine,  f  am  sure  it  is  be. 

L.  C.  /.  You  say  this  meeting  was  about 
1669  P— Pascine.  Yes. 

5it/.  Gen.  Pray  what  was  tha  reason  you 
Were  so  inqnisiti?e  to  know  what  became  of 
that  person  that  was  christened  when  you  was 
there? 

batcine.  Becadse  I  being  at  the  christening,  ■ 
tasked  him  how  the  child  did. 
.  L  C.  J,  How  came  you  to  take  such  extra- 
offfinafy  oteer? ation  ot  that  child  P    War  he 
such  a  remarkable  child  P 

Dr.  Ne«ton»  Where  were  yoa  born  f 
VOL.  XIII. 


Duidne.  To  Prance. 

Mr.  Whiioker,  What  are  you  ? 

Doicine,  A  barber  by  trade. 

L.  C  J.  What  employment  liave  you  P 

J^aacine,  An  officer  in  the  Mamhai's  court 
sometimes. 

Justice  Turton^  What  was  this  man's  fiithari 
what  sort  of  man  was  he  P 

J)a$cine,  A  tall  marf. 

Baron  P(mi$.  What  was  his  father's  name? 

Dascine,  Thomas  T augban. 

.Justice  Tiirion.  Was  his  father  liying  when 
you  was  there  the  second  time  P     . 

Daicint.  The  last  time  I  was  there!  did  not 
pee  hi&  fatberj  but  1  saw  his  father  the  second 
time. 

Justice  7\irlon,  But  you  saw  Mr.  WiHiama 
bis  godfather.— Z>aic»n«.  Yes. 

Mr.  Phippt,  Call  Stoaon  Danneaun. 

Vaugkan.  My  lord,  he  is  sick,  and  not  able 
to  come  out  of  bis  l)ed. 

Mr.  Phipps^  Call  Francb  Harvey^  (Who 
was  sworn.) 

Mr.  Phippt,  Do  you  know  captain  Vaughan  ? 

Uarv^.  Sir,  in  the  year  1693, 1  waa  in 
France  with  one  captain  Bontee,  who  waa 
taken  prisoner  in  August  the  same  year ;  and 
my  captain  he  bad  the  liberty  to  go  up  to  Paris 
with  a  guard,  for  his  pleasure,  and  to  learn  Abe 
speech.  And,  as  it  hapaened,  we  came  ta 
lodge  in  i^  street,  caHed  Dolphin  street,  at  the 
sign  of  the  Crown  ;  and  there  waa  some  gen- 
tlemen thai  were-  there  to  learn  the  speech, 
that  were  my  countrymen  ;  and  there  was  a 
young  man  there,  and  he  was  acquainted  oyer 
the  way,  where  this  gentleman,  captain 
Vaughan,  lodged  ;  he  lodged  at  his  aunt's  that 
sold  silks  ;  her  name  was  madam  Wotton  ;  I 
saw  this  gentleman  there ;  I  am  snre  it  is  be  ; 
and  with  that  I  came  acquainted  with  biro,  as 
well  as  ttHs  rest. 

Mr.  Phippt,  What  was  he  reputed  there? 

Uurvev,  A  captain  of  a  ship. 

VLt,  Phippt.  What  did  he  go  for  there  P  A 
Frenchman,  or  an  Englishman,  or  an  Irish- 
man P 

Uarv€Sf%  file  went  for  ar  Frenchman,  as  I 
heard ;  one  time  his  auDt,  she  saidi  that  he 
was  bom  in  the  West  Indies,  at  Martenieo, 
and  that  be  was  her  sister's  son,  that  lired  in 
Martenico. 

SoL  G«n,  YoQ  say  he  was  a  captain  of  a 
shipp  what  ship P 

Wurv^.  That  I  cannot  teH/ 

SoL  Gen,  When  was  that  P 

Harvey.  In  1693. 

Wi  Phippt.  IsMr.l^edearbcre? 

C/.  cfAr.  He  is  a  prisoner  in  the  Savoy  :  he 
was  taken  in  the  same  ship  with  3Ir.  Vaughan. 

Mr.  Phippt.  It  is  reasonable  he  should  have 
been  here,  to  giv^  an^aocoant  of  the  prisoner. 

L.  C.  J.  Then  they  should  have  taken  care 
to  have  had  him  here.  Have  you  any  more 
witnesses  P 

Soi.G'en.  1  think  we  have  given  sufficient 
evidence  that  he  is  an  Irishman :  But  now  we 
shall  shew  you,  that  ail  yotur  witnesses  have 
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iren  a  werv  estrafagsnt  evideBoe  to  prore 
lat  he  18  a  Frencbroan.  All  he  hoped  for  was, 
that  the  proaecutora  for  the  king  ooald  not  be 
able  to  prove  biin  an  Irishman ;  he  believed 
ther^  were  but  three  men  could  prare  htm  so; 
that  was  David  Creaf^h,  and  two  more ;  and 
80  be  writes  to  David  Creagh,^  and  teUs  him, 
That  his  Hfe  was  in  his  po#er,  and  he  hoped 
be  and  the  other  two  would  not  discover  it. 
This  David  Creaffh  was  his  ndgbbour  un  Ire- 
hmd  ;  we  will  oairbim  to  proye  that  captain 
Vaogfaan  was  hjS^'at  Galloway  in  Ireland. 

w.  WhitakfiK' '  And  here  is  his  letter  under 
hiafiand.  Brii^  David  C^eagh.  (Who  was 
•worn.)  ^  U;,. 

Mr.  Coooper,  1  dt^re)  iiSfore  he  give  his 
evidence,  he  may  look  upon  those  that  have 
given  evidence  about  the  prisoner,  one  by  one. 
fTheit  he  looked  upon  Robert  French.)  Mr. 
Crpagh,do  yau  know  him. 

Creagh,  No.  (Then  he  looked  upon  the 
testl 

Mr.  Cowper,  Have  yon  had  any  of  these 
.men  come  to  yon  on  a  message  f 

Creagh,  No, Sir.. 

Sol.  Gen,  Do  you  know  Thomas  Vaughan, 
the  prisoner  at  the  barf -—Creagh,  Yes,  I  do. 

Sol.  Gen.   How  lo^g  have  you  known  him  f 

Creagh.  About  two  years'. 

Sol,  Gen.  Was  that  your  first  acquaintance 
with  biro  ?^Creagh.  Yes. 

SJ.Gen.  What  place  was  he  bom  at,  as  you 
have  heard  ? 

Creagh.  At  Galloway  in  Ireland. 

Sol.  Uen.  From  whom  did  you  hear  it? 

Creagh.  From  all  persons  that  I  have  heard 
speak  of  him. 

Sol.  Gen.  Did  he  ever  own  to  you  that  he 
was  bom  there  P 

Creech,  Yes,  oftentimes  in  my  oompanv* 

Sol.  Gen.  Did  you  ever  receive  a  letter  from 
him  about  your  giving  evidence  in  this  matter  ? 
'  Creagh.  Yes,  Sir. 

Sol.  Uen.  Do  you  know  this  letter  ?  (Which 
was>hewn  h\xn.)^Creagh.  Yes,  Sir. 

Sol.  Gen.  Do  you  know  his  hand  ? 

Creagh,  Yes,  I  ^rtly  know  it 

Mr.  Whifaker.  Did  you  ever  see  him  write? 

Creagh.  This  is  the  letter  I  received  from 
him. 

L.  C.  J.  Read  it.  Do  you  think  it  is  his 
hand.? 

Creagh.  I  cannot  swear  it  ;  but  I  believe  it 
is  his  hand. 

Mr.  Phippt.  Have  you  seen  him  write? 

Creagh*  I  have  seen  him  write  several 
times.  "* 

L.  C.  J.  Do  you  believe  it  is  his  hand  ? 

Creagh.  Yes,  my  lord,  but  I  cannot  swear  it 
[Then  the  Letter  was  read.] 

To  Mr.  David  Creagh,  in  Newgate,  These. 
"Mr.  Creagh; 

**  I  have  some  assoranoe  that  Mr.  Whiteker 
has  no  witness  to  prove  me  a  subject  of  Eog- 
land,  but  tou,  and  t)wo  more,  which  1  am  glad 
«f  with  aU  my  heart :  1  hope  I  nay  hitve  none 


against  me  that  wish  me  wofie  than  Toa  nnd 
captain  Etherington.  If  Mr.  Wbitaker  lias 
not  sworn  you  yet,  I  hope  you  will  not  ajippear 
against  me.  1  (lecbire,  lil  i  had  more  than  my 
life,  I  would  lay  it  in  vonr  hand.  I  an^like  to 
be  sent  to  Newgate  this  day,  and  it  is  like  yoa 
and  some  more  will  be  sent  here,  that  we  may 
not  talk  together.  The  Dutch  dogs  took  from 
me  eleven  hundred  dollars  in  money,  which 
certainly  troubles  me  more  than  the  thoughts 
of  death,  which  I  value  uota  stra#;  but  I  hope 
in  four  or  five  days  to  be  supplied.  I  fear  they 
wiU  keep  me  close.  I  have  all  the  liboty 
imaginable  here  to  write,  and  my  friends  soT- 
fcrra  to  see  me.  I  can  say  nothing  tdat  19 
comfortable,  but  that  I  am  very  well  in  health, 
and  nothing  concerned,  if  my  mouey  come  \a 
time.  T.  Vaugham." 

Friday  morning. 

Mr.  PA<>pt.  Is  that  letter  proved?  That  19 
not  to  the  purpose ;  nor  of  any  weight,  consi- 
dering who  proves  it.  «. 

L,  C.  J.  No,  that  none  could  prove  him  a 
anUect,  but  he  and  two  more? 

Sol.  Gen.  We  will  produce  only  one  wiineaB 
more.  Call  Mr.  J.  Rivet— [The  court  heln^ 
informed  by  some  gentlemen  then  on  the 
bench,  that  there  was  a  gentleman  thesi  in 
court,  one  Mr.  Rivet,  who  neing  of  Gallaway, 
couki  probably  give  some  account  of  the  pri- 
soner; he  was  immediately  called,  and  re* 
quired  to  depose  what  he  knew.] 

lUtet.  My  lord,  I  am  sorrv  1  am  called 
where  life  is  concerned,  when  1  came  hither 
only  out  of  curiosity ;  but  the  service  I  owe  to 
this  government,  obliges  me  to  sp^^h  what  1 
know,  now  I  am  called  to  it  [Then  he  waa 
sworn.  1 

Sol.  ben.  Do  you  know  the  prisoner  at  tfaa 
bar?    What  countryman  is  he?  .: 

Rivet.,  I  have  known  him  a  ^reat  many 
years ;  we  were  children  together  m  the  same 
town;  we  lived  in  Galloway  in  Irehind.  I 
knew  hb  father,  and  mother,  and  brothers^  and 
sisters;  and  I  remember  bim  a  child,  as  long* 
as  I  can  remember  any  tbioff,  I  cannot  deter- 
mine to  a  certain  number  of  vears ;  and  I  re- 
member bim  not  only  a  school  boy,  but  also  ao 
apprentice  to  one  Mr.  Coleman.  And  I  wonder 
very  much  at  what  Mr.  French  says,  ibr  by 
the  name  and  place  of  his  Urth,  he  most  have 
sworn  what  he  knows  to  be  otherwise ;  for  the 
Frenches  are  a 'family  in  Galloway ;  his  father 
was  an  honest  gentleman,  and  went  over  into 
Ireland  in  the  rebellion,  in  1641,  and  he  there 
married  a  woman,  a  native  of  Galloway,  and 
had  several  children,  one  of  which,  in  the  latter 
end  of  king  Cliarles's  reiffn,  turned  Papist,  and 
I  i^lieve  the  grief  for  it  nastened  his  father's 
death.  I  own  oart  of  the  evidence  may  be 
true,  abopt  his  oeiog  in  the  West  Indies ;  hot 
his  mother,  I  believe,  was  never  ont  of  Ireland 
in  her  life. 

Dr.  OldUh.  What  was  his  father's  name  F  ' 

Rivei.  John. 

L.C.J.  You  say,  you  knew  this  Tcryg«n« 
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iknimn  in  appveatioe  to  one  Thomas  Coleman 
at  Galloway. 

Rhet,  I  did  ao,  my  hwd. 

L.  C.  J.  How  long  is  it  since  yon  saw  him  ? 

Rivei.  1  cannot  bie  poattiye,  I  think  at  the 
Tednction  of  Galloway  m  %69l.  I  cannot  say 
whether  at  or  after ;  W  I  saw  h\m  about  that 
time,  and  knew  him^  and  have  known  him  from 
a  chUd ;  I  knew  him  a  school  boy,  and  knew 
his  brothers. 

Jostioe  2^r<0B.  What  year  did  yon  know 
him  first? 

IZtvsl.  I  dare  not  be  posttiTe;  I 
him  jmrtienlarly  wdl. 

X.  C.  J.  Are  you  sure  this  is  the  man  ? 

Rhct.  I  know  him  as  well  as  any  face  I 
ertr  saw.  1  came  accidentally  into  court  out 
«f  eoriosity  ;  and  one  that  knew  me,  that  was 
of  GaUoway;,  gave  an  account  to  the  king's 
csoaael,  and  so  1  am  called  to  me  evidence. 

L,C.J.  I>o  you  know  this  Robert  French  P 

Rivet,  \  cannot  say  I  know  him,  for  1  see 
him  hot  in  the  dark ;  if  I  saw  bim  in  a  better 
fight,  it  mvf  be  I  may.    (Then  Robert  French 
t  np  ror  Mr.  Rivet  to  see  hi m .)    I  think  J 


reo^leet  the  face,  I  am  not  certain 

X.  C.  J.  Do  yon  know  this  gentleman .' 

Fretick,  No,  my  lord. 

X.  C.  /.  Where  did  you  live  ? 

Frenck,  In  Coonaof;bt. 

X.  C.  J.  Did  you  know  John  Yaugban  of 
CaHoway? 

Frtnek,  I  have  heard  of  him,  my  lord. 

Baron  Powi$.  What  trade  was  the  nrtsonet's 
fiuher? 

Rivet,  He  had  the  market  several  years ; 
he  lived  very  well,  and  kept  a  public  bouse  in 
the  town. 

Mr.  Pkwpg.  Did  yon  know  any  other  Tho- 
mas Vaugfaan  hut  this  ? 

Frtmch.  ^o,  not  in  GaHoway. 

Rhci.  This  may  be  a  confirmation  of  what 
I  say :  if  it  be  the  same  gentleman,  his  hair  is 

X.  C.  J.  Pull  off  his  peruke.  (Which  was 
deae.) 

Vwjfhan.  Bfy  hair  is  not  red. 

X.  C.  /.  How  are  his  eye  brows  ? 

Vaugkan.  A  dark  brown,  my  lord,  the  same 
as  my  wig. 

Baron  Poam.  Let-somebody  look  on  it  more 
panknlarly.  (Then  an  officer  took  a  candle, 
and  looked  on  his  head,  but  it  was  shaved  so 
dose  the  oolonr  could  not  be  discerned.) 

Mr.  Fkqfp9.  'We  can  give  an  answer  to  this, 
my  kird  ;  wo  shall  prove  that  there  was  one 
John  Vanghan  at  walloway,  and  he  had  a 
son  Thonum*  thai  died  ten  years  ago.  Aa  for 
Mr.  Rhret,  he  is  a  mere  stranger  to  iis,  we 
know  nothing  of  him ;  and,  by  what  I  can 
peraeive,  he  oomes  in  as  a  volunteer,  not  sub- 
pcBoa'd  hy  either  side.  And  for  Mr.  Creagb, 
we  Shan  shew  he  k  not  to  be  credited  in  any 
thing ;  for  we  shall  prove  him  guilty  of  felony, 
and  that  be  swore,  that  if  his  brother  would 
not  supply  ImB  with  money,  he  would  swear 
trtiKm  ajuiifi  huD|  and  mp  him  in  N«wgite, 


and  that  he  should  not  come  out  till  he  came 
upon  a  sledge ;  and  if  so,  there  is  nobody  sure* 
ly  can  believe  be  will  stick  at  perjury  or  for- 
gery, or  any  thinff  else  which  may  be  for  his 
advantage.    CaH  Air.  Chistopher  Creagb. 

[Who  was  swom.l 

Mr.  Fhippt,  Pray  do  yon  know  Dana 
Creagb  P— C.  Creagh,  Yes. 

Mr.  Pkipps,  Is  he  any  relation  to  yon? 

C.  Crcofh,  Yes,  he  is  my  brother. 

Mr.  Phippi.  Give  th^  court  and  the  jury  an 
aoeount  what  yon  know  of  your  brother  P 

C.  Creagh.  It  is  an  unnatural  thing  to  come 
on  this  occasion,  and  I  am  sorry  I  am  called 
upon  this  account. 

D.  Creagh,  Speak  what  you  have  to  say  ? 
Mr.  Phippi,   What  do  you  know  of  your 

brother,  whether  you  have  not  found  him. 
guilty  of  stealing  any  thing  P 

C.  Creagh,   My  lord,  1  am  upon  my  oath  ; 
I  have  known  something  of  it,  he  has  stolen  ' 
some  gold  from  me. 

X.  C.  J,  You  pretend  to  be  so  very  nice  ; 
you  are  to  answer  to  what  you  know  of  his 
reputation  in  general,  and  of  his  way  of  living. 

C.  Creagh,  His  reputation  has  been  but  very 
slender,  I  am  very  sorry  for  it ;  several  in  the 
court  can  gife  account  of  it,  as  well  as  f .  He 
served  a  relation nf  his  at  Newcastle ;  be  serv- 
ed there  some  time,  aod  came  to  town,  and 
came  to  me,  and  depended  upon  me,  and  I 
subsisted  bim ;  and  be  took  an  opportunity  one 
day,  when  1  and  my  wife  were  j^one  alyroad, 
and  nobody  at  home  but  the  maid,  and  went 
up  stairs,  where  my  wife's  room  is,  and 
there 'being  a  sash  window,  be  opens  it,  and 
took  out  of  my  wife's  closet  several  pieces  of 
goid. 

X.  C.  J.   How  did  you  know  that  be  did  it  P 

C.  Creagh,  I  found  it  out  afterwards ;  be 
was  my  brother,  and  therefore  I  did  not  pro- 
secute bim.  I  did  not  know  be  bad  it,  till 
afterwards  that  I  found  to  whom  be  bad  dis- 
posed of  the  gold.  I  ioquired  who  was  in  the 
noose,  and  tm>ught  the  maid  had  it :  and  she 
said  none  had  been  there  but  my  brother;  a!nd 
be  at  last  owned  the  fact,  and  I  had  tl  again. 

X.  C,  J.  Have  you  any  more  to  say  of  your 
brother  P 

Mr.  Phipps.  Did  he  ever  threaten  to  swear 
against  you  P—FaagAan.  OrmeP 

C.  Creagh.  He  has  been  confined  in  New- 
gate 18  months,  anil  I  subsisted  bim  in  chari- 
ty ;  1  allowed  him  all  along ;  and  he  has  been 
sending  to  me  by  several  messages,  that  if  I 
subsisted  him  not  with  more  money  than  I  did 
allow  him,  he  would  swear  me  into  a  plot 

X.  C.  J,  Did  he  tell  yuu  SbP 

C.  Creagh,  No,  hut  he  sent  me  word  so. 

X.  C.  /.  Is  the  man  here  that  he  sent  this 
word  hyp 

CQreagh,  Yes,  the  man  is  here. 
'  Mr.  PAtpps.  Let  hhn  stand  up. 

X.  C.  J.  Where  do  you  liveP 

C.  Creagh.  In  Wathng-street ;  I  am  a  mer- 
chant; I  dedare  it  is  not  in  fovour  or  affec- 
tion>  holMily  in  consdoDoe,  that  I  deckum  this • 
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p.  Cne§gh-  Thif.is  onljr  to  biyder-me  fram 

fiYiug  my  evidence  ag^imi  •  menj^Mt  thai  I 
ave  taken  up. 
Vqugkan.  Wbat  character  ba4  b«  in  9pain  ^ 
rThen  Davitf  Pre»gb   upoke^  imt   way  ttft 

I.C.J.  Wbatdovoaaay^ftb^ippld? 

C.  Creagh,  He  had  it,  my  lor^. 

J>.  CrcitgA.  Why  did  yiio  not  w^paauta  me 
then,  ifl  had  it? 
,JU^/.   Yon  are  not  ivrebf  took  the  gold. 

C.  Creagh,  I  waa  ao  aurp  he  had  it,  bamiae 
I  had  it  from  hioi  «gain  hy  another  hand. 

i  C,  J.   Did  he  tell  yon  io,  that  he  had  it? 

C.  Creagh,  No ;  hut  I  had  a  letter  ^hont  it 

X.  (7.  J.  Where  ia  that  letter? 

C.  Crfiogh.  I  ha?e  it  not  here. 

l^(^»J.  Gi?e  not  an  avidence  of  a  letter, 
without  the  letter  were  here;  it  ought  to  have 
Iteon  produced. 

Mr.  PAfW  CaUChriatopbinrHfsydfii.  [He 
was  sworn.  1  Do  you  g^iTe  the  court  »b  accoqnt 
what  David  Creagh  has  said  to  yon  of  awear- 
ilig  againat  any  body. 

B^ftUn.  Several  timea,  when  my  «a«rter  haa 
sent  me  to  bimt  to  pay  him  &••  a  we^  or  $t, 
<4.  a- week,  to  subtist  him. 

^T.OidUk.  Who  ara  yon  aerr ant  to  ? 

C.  Creag^,  He  »  my  servant. 

Heuden,  This  David  Crengb  hM  oiVan  «dM 
190,  that  1  ahould  tell  hia  bnHber,  that  if  be 
would  not  aupply  him  with  more  Bpovay  ha 
would  awear  againat  him.  Whan  I  came  to 
the  Sesaiou^.  house,  when  the  piraica  ware 
^ed  the  ivat  timo,  |  was  going  throi%:h  the 
bail-dock,  where  tbia  David  Creagh  called  to 
mej  and  I  asked  him  vyh»t  ha  did  tbaraP  He 
aaid  he  Waa  to  be  evidence  against  captain 
Vaughan.  No  aartaialy,  aaid  f,  yon  do  not 
know  him,  do  you  ?  Saya  he,  Hfre  la  thethii^, 
It  had  been  batter  for  me  that  I  had  been  ^n 
avideoce  againat  him  hi^ora  thia;  and  I  am 
forced  to  be  an  evidence  against  him,  to  aava 
nyaelf :  and  he  bid  ma  tell  bia  brother,  God 
damn  his  soul  to  all  eternity,  if  he  did  not  send 
^m  aupply  that  day,  he  would  have  him  in 
Newgate,  and  that  be  abould  not  o 
agam  till  he  came  out  upop  a  sledge  f 

L.^C,  J.  Did  be  aay  so  ? 

S^den.  Yea,  my  lord.  . 

C.  Creagh.    How  long  is  U 
HeydenP 

Siyikn.  It  waa  the  day  the  piratra  wei« 
tried  i  more  than  that,  here  waa  Mr.  Wroth'a 
man  waa  with  me  at  the  same  tioM ;  and  be- 
cause  he  should  not  heiM*  what  yon  aaid,  yen 
took  me  to  the  door. 

Mr.  FAipps,  Is  Daniel  Bryan  bevef 

[He  appealed,  and  w«a  awora.] 

Mnm-  I  was  aubpmna'd  hero  for  1  knew 
aot  what;  for  I  know  not  captain  Vaughan. 

Vr,  Pkippi.  Give  me  laaje  lo.aak  you  a 
question :  Do  you  know,  or  hafeyon  hoard  of 
HavidCr^h.'— £ry«tt.  Yea,  Sir. 

iAr.Pki^s.  Will  you  give  an  acea«»t  of 
,  arnat  he  baa  aaid  of  awearing  ieiimiuat  any  body  f 

»3m.  Oe  hia  thmteodrUi  bc«thariiB» 
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veral  limaa»  that  if  he  wooM  nol  aend  bim  re* 
lief,  he  would  bring  him  in  for  aomf  thing,  Mid 
would  inform  againat  him. 

Mr.  Fkipph  Dili  he  tay  be  would  awear 
against  him  ? 

JBryan.  Be  dkl  99^  he  wouU  mrono  ugainst 
him. 

Mr.  PA^.  What  did  yon  hear  hioi  any  of 
awearing  agaiQat  any  one  ? 

Bryan.  He  said  he  had  rather  othera  abaold 
pariah,  than  himself. 

Mr.  Wkitaker.  Thia  man  waa  oondewma^ 
for  the  aame  crime. 

Mr.  Phippt.  Mr.  Taughan,  hare  yon  any; 
othe^  witneaaeaP  Call .  Creighton.  (Who 
was  sworn.)    W  hat  countryman  are  you  ? 

Criighum,  A  Connaught  man,.  1  waa  bom 
in  Galloway ;  I  beKere  Mr.  Rivet  ILnowa  om.   . 

Mr.  Fhpp$.  Did  you  know  one  J^bn 
Vaogban,  Miat  Uvad  at  Galk>way  ? 

Creiifktw,  I  koow  him  very  waH. 
.  Mr.  FMpM.   Do  you  koow.tha  friaonfr  at 
the  bar  ?^Crtigmon.  No. 

Mr.  Phi^9.  Do  you  rameinber  tbat  thai 
John  Vaughan  had  a  aon  Thoqma,  ami  arhai 
became  of  him  ? 

CrmgiU^n.  Yea,  he  bad  a  aon  Thomaa  |  but 
I  understood  that  he  went  somewhere  into  the 
country,  and  there  djad ;  and  it  waa  apraa4  all 
about  the  town. 

Mr.  Fkipp$.  Do  you  know  whal  hn  dSed 
of  ?~-^reightaii.  1  cannot  tell.  , 

L.  Q.  J.  How  long  ago  dkl  b«dia^ 

Cr$ighAom.  4haut  tfB  yaaifl  ago«  i  koaw  all 
the  brothers. 

Mr.  PAitRpi..  Did  you  know  timl  Thosias 
Taughan  .«• 

Creighton.  I  knew  him  very  well. 

Mr.  Ph^ppi.  latM  gantbawm,  tho  priao»ar, 
he?— Crei^Atcm.  No. 

Mr.  Phippt.  Do  Mil  Miavo  thai  ii  aat  Ibe 
man  ?-^CrcfgA<oM.  1  belief  e  not. 

Mr.  Phipp$»  Did  yon  ever  know  ai^  ntbar 
ThomaaVaughan  f^Crei^Atoa.  No. 

Jttstica  Turtm.  Had  qot  Jebn  Vnvgban  a 
aon  apprentice  at  Galloway  to  one  Thmmao 
Coleman  P--Cr<igA/ei|.  No,  m  I  knaw  of. 

Justice  T\iriom.  How  old  waa  tbat  ctn, 
Thoiuaa  Vaughn,  when  yon  hofw  hiai? 

Creighton.  1  was  bom  at  the  next  dear  to  Ilba4 
Thomaa  Vaugban  that  «vaa  vepntad  ta  bo  4aa<l. 

Juatica  Turtm.  Waa  not  thai  Thmmm 
Vaughan  apprcntiea  to  Mr.  Coleman  f 

Creighton.  I  cannot  caitaAiy  talk 

Jusuce  Turia:  How  old  was  that  Thovms 
Vaugban  whan  ha  went  awig^  ikwm  Gallaamy  f 

Crwi^fA^an.  IcaonatitU. 

Justice  Tur$m,  .What  is  your  aw«  Hfot 

Crmghtift^  Myagokiabo«tl|vt.«qd-twill9. 

I.  C.J.  Ym  hftfe.iMft  seen  him  in  tma 
years  l-^Cm^a^an^  Nfi^  my  Wad.  • 

L.C.J.  Caiiyoi».tak«.*«4M 
this  is  not  the  man  yon  saw  ten 
that  ThoMM  Vaugban  yam  knaw4 

CnigMoM,  Yea,  my  laid, 

X.C.  J.  Haw  oU  «M  1|»  whM  y«« 
wilkknP 


JkUt  Ulgh  7tr«iMi>te  Mir  U^\  Sias. 


Omtoi.  IcmwttiNMtawljri  lMier« 
beoiigtt  heaboat  fifiaeo. 

X,  C.  i.  How  long  ii  tbatsiBOTP 

CrnmklUm.  TeoyeunB. 

t.CJ.  What  18 vonr Dane r 

CVvwA/on.  CraightOD. 

Mr.  uwji«r.  You  My  yoa  know  him  ten 
yom  ago ;  piay  what  aort  of  person  was  he, 
and  how  did  he oifo from  fhis  nun? 

Cf«ifAliNi.  He  was  holler  sot,  and  not  quile 
so  tali  aa  thia  nan,  and  f«ll  of  the  amall-pix ; 
he  w«a  the  foarrelaoiBest  hoy  in  the  whole 
town. 

&^  Gm.  Yea  say  he  waa  net  ^ite  so  taU 
asthiamanf 

Oe^ofi.  No,  he  was  not  quite  iotalL 

M.  Gen.  I>o  yon  think  he  might  not  grow 
siaoeP  This  waa  ten  years  ago,  when  he  wae 
bal  fifteen  years  old. 

Mr.  Chwftr^  You  knew  him  at  ftllsen  \ 
hew  low  had  yoy  known  him  f 

Cre^gilon.  7rom  my  infaney*  till  he  ^* 
parted  the  town. 

Mr.  Cewper.  Doring^l  that  time,  whatem- 
ploy  asent  waa  he  in  ?  Tell  seme  ctromnstaneea. 

Cre^A/on.  I  think  thia  Yaoghan  went  te 
one  Mr.  Roaad'aachooL 

Mr.Cowpsr.  Whattod#P 

Crc^A/0a.  To  loam  to  write  and  read. 

Mr.  Cotfftr.  And  waa  he  not  aa  apprentice 
in  thai;  tiase  f^^Crtightom.  I  eannol  teH. 

Mr.  Compt.  Were  yea  acqoainVrd  with 
htm?...€rf^AlM.  Yea. 

L.  C.  X  Yen  Kved  neit  door  ta  him  s  sare 
yoa  must  he  acqaainisd  with  him  ? 

Cr€i^kim.  He  was  a  fighting  hoy;  ior  I 
nmsuiher  he  did  enee  tbraah  my  eoat  soundly. 

L.C.J.  Where  do  yon  Kto  now  f 

CreigAton.  At  iheCaelle  and  Falcon  in  Al- 
dcngale-alfeei. 

L.C.J.  Whnitmdeareyon? 

Crc^Alen.  A  eheemaher. 

Baron  i^wis.  Hew  long  have  yen  bred 
hertP^Cfls^iUoa.  This  ten  years. 


A.  D.  I6M. 
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Baion   Pmri$.     What 


that   Tbemas 


Yaaghan  die  of,  that  ^pon.  say  was  dead  bdore 
yon  came  away,  as  it  waa  reported  up  and 
dawn  f — CrogMofi.  1  cannot  toil. 

Mr.  Cawptr.    Just  new  you 
away  fiens  GaBoway,  and  it  waai 
thai  he  wae  dead  ten  years  ago ; 
yen  h«r«  been  in  Encknd  ten  ye 
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you  said  be  went 
reported  there 
now  you  say 
Engknd  ten  yean. 
1  came  into  Engbnd  abool  ten 


ymrsaffo. 

Mr.  Catoper.  Did  yea  hear  it  at  Galloway 
hsfoie  you  eaase  away  ? 

Crtighton.  1  heard  it  at  Galfayway  before  I 
eame  to  London  ;  anillfaere  are  many  ean  tea* 
itfy  that  there  waa  a  report  that  be  waa  dead. 

Jnstioe  Thrfon.  How  hmg  was  he  goiie 
from  Galloway  before  you  came  away  f 

CnigkUm.  I  caaoet my  tenn  hour;  I  beard 
he  was  dead. 

X.  C.  /.  Wei^  vel,  ho  went  away  from 
Galfeway. 

Jnstioe  TurUm.  Hare  you  not  beak  hem 
Maiieyeaiaaf 


Cftighttm.  I  think  net;  I  cnm*^  huk be* 
fore  the  Rerolotion. 

Justice  IWton.  That  ia  eight  yetrs  agn: 
just  now  you  sakl  you  had  been  here  ten  yenm. 

Mr.  Fhqmi.  Call  John  Kine.  (Who  was 
sworn.)  John  Kino,  did  you  know  one  John 
Yao^ao  in  Galk>way  t 

Sine.  Yes,  I  lired  with  him. 

Mr.  Pi^pi.  What  cfaikheik  hid  heP 

Kine,  Four  sons. 

Mr.  PfttoDf.  Had  he  any  of  those  sana  thai 
was  named  TboroaaP 

Kine.  Not  of  those  four. 

Mr.  PkiM  Had  he  a. sen  Thomas? 

Kine.  Yea,  he  had ;  he  died  about  ten  or 
eleven  yeaw  oM  of  the  somll-pox. 

Mr.  Fhippi.  Yon  my  yon  lifod  with  thil 
John  Vaughan ;  leek  upon  the  priasner  nt  tba 
bai\  is  he  any  of  iboee  sons  P 

Aine.  No,  sir,  I  never  mw  this  man  till  now. 

Mr.  Pkipp$.  >  How  long  did  you  lire  with 
him  P-^iCine.  About  ^ight  or  nine  years. 

Mr.  PMppi.  But  how  king  hare  yon  been 
come  aws V  from  bim  P 

Jliae.  About  ten  years. 

Jnaliee  2hr<eH.    How  well  do  theoe   twe 


witneescB  agree  together  P  The  other  aaid  he 
died  m  fifieeo,  and  was  pitted  with  the  smslU 
pns  ;  Uiis  man  mys  he  died  at  ten,  and  of  Iha 
smsU-pnz. 

X.  C.  J.  Wb6re  do  you  lire  nowF 

JCin^.   I  Hve  in  the  city. 

X.  C.  J.  How  long  hare  you  hrelthmte  P 

Kine.  Twelve  years. 

X  C  J.  How  long  waa  this  Tkomaf 
Vanfhaa  dead  beftre  you  came  hither? 

Juine.  Reallj^  I  caiioot  be  posili? e,  I  hsliesa 
about  eight  er  nioe  yemY. 

X.  C.  X  Did  Thomae  Yanghan  die  of  thn 
small  -  pox  P-^  fine.  Yes,  . 

I»  C.  J.  That  you  are  sureef  P 

Kine.  1  am  sore  thai  waa  the  dmrnm  ha 
died  of. 

X.  C.  J.  You  knew  him  well,  I  heUeveP 

Kine.  Yes,  my  lord. 

L.C.J.  How  old  was  he  when  he  died  P 

Kine   AInmiC  ten  ytserf. 

X.  C.  J.  Where  was  be  buried  P 

JCi»«.  At  Galloway.  ^ 

Jiist.  Tstrtim.  Why  Horn  not  the  effioerteke 
care  P  There  is  one  talking  with  the  witnem. 
Can  you  dow  reconcile  your  evideneaP  (To 
the  prisoner's  couoael.) 

X.  C.  J.  Have  you  any  more  witoesamP 

Mr.  Fkippt.  No,  ray  lord. 

Just,  fkurnm.  What  were  the  names  of  all 
the  sens  P 

Kine.  The  ehlest  waa  John  Ya^ghaa,  fte 
other  WUIiam  Vaufban,  anosber  Adwmi 
Yaughan,  and  another  Jamea  Yaaghan ;  ibm 
waa  aH  that  he  had  alive. 

Mr.  Wkitahir.  There  ia  nmrer  n  namaa 
Yanghan  among  these. 

Mr.  Cempeti  Themes  died  mp  ami  dvwsii 
eevvnl  plaoee^ 

Mr.  Pk^f9.  Mr.  Rivte,  do  yo«  hmt  #m 
aemief  theiMM  Vhmhmif 
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Trial  of  Captain  Thomas  Vaugkan^ 


[bt/k 


Ricet.  He  bad  all  these  sons,  John,  Wtlliaro, 
Tbomasy  and  James.  He  speaks  of  a  soo  Ed- 
ward ;  I  cannot  exactly  remember  whether 
there  was  snch  a  ton  or  no ;  tboo^  1  haTe  a 
mde  idea  of  it,  but  am  not  certain.  1  knew  this 
Tliomas,  i  went  to  school  with  him,  and  I  saw 
liim  m  the  year  1691,  about  the  surrender  of 
Oalloway. 

Juryman,  Is  that  man  at  the  bar  the  same 
Thomas  Vaughan  ?  ^ 

Rivet,  I  am  positlre  of  that. 

L,  C.  /.  Yau  saw  him  at  the  sarreoder  of 
Galloway  ? 

Rivet,  I  did ;  it  was  about  that  time. 
^  Vau^kan,  I  am  a  subject  of  the  most  chris* 
tian  king ;  and  I  desire,  though  I  speak  Eng- 
lish, that  I  may  be  examined  in  French,  in  a 
matter  that  touches  me  so  near.  And  you  may 
see  by  my  commission,  my  lord,  that  I  am  a 
Frenchman ;  which  1  desire  nciay  be  reail. 

X.  C.  J.  We  shall  not^ trouble  you  vith  that. 

Vaughan.  I  can  shew  you  my  commission, 
wherein  the  kins',  my  master,  declares  me  to 
be  a  subject  of  France. 

Dr.  Oldish,  Mr.  Vaughan,  I  tlunk,  yon  need 
not  trouble  the  court  to  read  the  commission  ; 
the  commission  is  the  same  as  for  all  other  sub- 
jects of  the  French  king,  wherein  he  is  looked 
upon  as  a  natural -born  subject  of  France ;  and 
80  he  owns  himself  upon  his  examination  be- 
fore the  judffe  of  the  aamiralty . 
.  L,  C.  J,  HaTe  you  any  more  to  say  ?  As  to 
Ibe  ezaminatiou,  who  can  prove  that  r 

Mr.  Cawiey,  I  can  prove  that,  my  lord. 
(Mr.  Cawiey  was  sworn.) 

If.  C.  /.  Is  that  Thomas  Vaughan'a  ezami- 
vaftion. 

Mr.  Cawiey,  Yes,  m;^  lord,  it  is  signed  by 
bun,  and  taken  before  sir  Charles  Hedges  the 
S5th  of  July,  1695. 

L,  C.  J,  Read  it.  (Then  Mr.  Cawiey  read 
ibe  Examination  of  Thomas  Vaughan.) 

The  fnh  of  July,  1695. 

Officiwn  Domni   contra   TuokjM   Vaughan,. 
Cfl/Hfcm'  Navicule,  The  Loyai.  Clencartt. 

Th^  Examination  of  Thomas  Vaughan,  late 
Commander  of  the  ship  the  Loyal  Cleii- 
carty,  aged  36  years,  taken  before  the  Right 
Worshipful  Sir  Charles  Hedges,  kt.  Judge 
of  the  lligh  Court  of  Admiralty  of  Eng- 


^  Thisexaminate  saith,  That  he  ifas  bom 
•t  Martenico  within  the  dominions  of  the 
French  king,  and  is  his  subject ;  but  refuses 
to  answer  of  what  pHrenla  he  was  bom:  that 
be  came  last  firom  thence  about  four  yearn  ago 
as  oomm&nder  of  a  ship  called  the  Hare,  which 
bad  been  before  taken  from  the  English,  and 
came  in  her  to  Nantz  in  France,  and  hath 
eter  since  been  in  France,  or  cruising  in 
French  ships :  That  he  hath  been  a  com- 
inander  ever  since  be  was  16  years  6f  age, 
and  hath  commanded  ae? eral  Fxcocb  privateen, 


and  was  commander  of  a  prirateer  of  St.  Ma]o> 
called  the  Grenada,  of  36  guns,  which  about  two 
years  ago  look  the  Diamond  ;  and  the  exao^i- 
nate  was  never  till  now  taken.  Beinff  asked, 
whether  he  ever  lived  id  En^and,  or  in  ireknd  f 
he  refuses  to  answer.  Beiug  asked,  whether 
he  knew  any  thing  of  the  taking'and  carryings 
off  a  Custom-house  boat  from  the  Downs  to 
Biilloigne  ?  Or,  whether  he  was  then  in  Lon- 
don, or  did  give  directions  to  any  persons,  or 
knew  of  her  being  carried  off  f  he  answered 
nothinj^ ;  but  said,  that  if  any  penon  would 
prove  It  against  h'un,  he  was  present  to  answer 
It :  but  saith,  that  in  France  he  heard  of  her 
being  brought  to  Bullosa  ;  and  he  the  ex- 
aminate  binight  her  at  Bulloigne  of  the 


that  carried  her  away,  and  that  she  cost  liim 
900  and  odd  livres,  and  was  then  called  the 
Elizabeth  and  Anne,  or  Michael  and  Anne, 
but  which  doth  not  remember :  that  he  the 
examinate  still  bath  the  said  vessel  at  Bul- 
loigne :  that  he  cannot  tell  the  names  of  the 
persons  he  bought  her  of,  and  that  took  her 
away,  bat  believes  they  had  a  commission : 
that  something  above  three  weeks  ago  the  ex- 
aminate  went  with  a  commission  from^the 
French  king  on  board  a  two  and  twenty  oar 
bargee,  calldl  the  Loyal  Clencartv,  then  at 
BuUoigiie^  as  commander  thereof:  and  on 
Monday  last  was  a  fortnight  was  taken  by  the 
Coventry  man  of  war,  at  the  Buoy  in  the 
Gunfleet ;  and  that  the  commander  of  the  Co- 
ventry took  away  this  examinate's  commission. 
Being  asked,  upon  what  design  became  out 
with  the  barge  P  replied,  that  it  was  not  to 
Uke  the  air ;  that  the  barge  formerly  belooged 
to  the  lord  Danby,  and  was  taken  by  a  French 
privateer  about  a  year  ago ;  that  before  he 
came  out,  he  met  with  two  English  seamen 
upon  the  court  of  guards  at  Bulloigne,  who 
told  the  examinate,  that  they  had  been  taken 
prisoners,  and  the  examinate  took  them  u  upoa 
charity  ;  and  afterwsrds  metanother  English- 
man, who  told  the  examinate,  that  be  bad  been 
taken  in  land  service,  and  believes  it  was  before 
Fort  Kenoque ;  and  the  said  person  sittiuf]^ 
upon  a  stone  at  Bulh>igne,  and  not  knowior 
what  to  do  with  hitpseif,  the  examinate  toook 
him  on  board  for  charity,  and  designed  to  put 
the  said  three  persons  ashore  in  England.  Be- 
ing asked,  whether  he  did  not  put  in  a  claim 
for  the  said  Custom  house  boat,  by  reason  of 
her  captain?  Or,  whether  the  persons  that 
took  her  had  any  commission  from  him?  he 
the  examinate  answered,  thai  they  that  took 
her,  must  answer  for  what  they  did,  and  he 
most  answer  for  his  actions  only. 
Eodem  die  CapC  coram  me^ 

C.  Hedges.  Thoiia8  Vaugiun." 

L,  C.  /.  Ma  Vaughan,  have  yon  any  more 
to  say? 

VayghaH,'U  is  very  hard  circnmstancei  1  am 
under;  if  an  Englishman  was  in  France^ 
under  the  straights  Uiat  I  am  here,  it  would  be 
very  bard  for  him  to  prove  himself  an  £ng« 
lishman. 

L,  C.  /.  Yoa  bare  bad  a  very  fiur  trial,  and 


m] 


fir  High  TreM>n  on  ike  High  Seas. 


yoa  iball  iMve  jnstsoe,  be  it  for  700,  or  againil 

JOB. 

Vaugkmi.  I  hope  your  lordship  will  do  ne 
right 

JL  C.  /.  Geatfemeo  of  the  jory,  the  prisoner 
at  the  ber,  Thomas  Vaui^han,  stands  iodioted 
ibr  high  treasoo,  for  adberiiiff  to  the  king's 
tocmics,  ?is.  That  he  pat  bimself  as  a  soU 
dier  in  the  sernoe  of  the  French  king,  in  a 
veaiel  called  the  Loyal  Cleocarty,  with  divers 
other  persone  on  board  her,  that  were  sub* 
jeds  to  the  French  king,  and  enemies  to  the 
king  of  Eoffland,  with  a  design  to  bum  the 
king's,  and  his  sobjects'  ships  :  and  for  that 
purpose  went  in  that  ship.  That  the  prisoner 
was  on  boanl  the  ship,  and  with  such  a  design, 
a  proved,  wichont  all  contradiction,  by  several 
witnesses  that  have  been .  produced  ;  that  is, 
that  the  two  and  twenty  oar  barge,  which  is 
the  same  called  the  Loyal  Ciencarty,  lay  bo- 
renof  about  the  Baoy  in  the  More;  those 
men  in  the  Coventry  iinagined  they  bad  some 
design  of  mischief  to  the  ships,  and  they  made 
after  him  with  the  Coventry.  It  was  appre- 
hended by  captain  Yaughan  and  his  crew,  that 
the  Coventrv  would  be  too  hard  for  them,  and 
<o  they  didf  submit,  and  were  taken.  And 
being  examioed  on  what  account  he  came  on 
our  ooasU,  it  is  confessed  by  him,  That  he 
came  with  a  design  to  bum  our  ships.  You 
may  observe  what  sort  of  men  were  aboard. 
You  have  beard  it  proved  to  you,  that  Critten- 
den, the  marshal  of  Dover,  entered  those  per- 
sons taken  aboard  the  French  vessel,  of  what 
nation,  and  what  quality  they  were ;  and  there 
were  about  a  dozen  of  these  Frenchmen,  Ibr 
they  were  entered  as  such.  Now,  for  a  sub- 
ject of  England  to  join  with  the  king's  enemies, 
in  pursuit  of  a  design  to  burn  or  lake  any  of 
the  king's,  or  his  subjects'  ships,  that  is  an  ad- 
herence to  the  king's  enemies.  But  it  appears, 
not  only  that  captain  Yaughan  was  in  their 
cooopany,  but  that  he  was  their  commander ; 
which  commanding  the  vessel,  on  board  which 
were  French  subjeots,  enemies  of  tlie  king  and 
the  kingdom  of  England,  is  high  treason,  and 
the  particular  iact  of  treason  for  which  be  is  in- 
dicted; And  it  appears  that  he  had  a  commis- 
uon  from  the  French  king  to  command  this 
Tesid,  the  Loyal  Cleucarty. 

Now  the  prisoner  having  this  commission  to 
be  oommander  oi  this  vessel,  though  they  who 
ienred  under  him  were  not  native  Frencnmen, 
bat  other  foreigners,  yet  their  subjecting  them- 
selfcs  to  him,  aotiiig  by  virtue  or  colour  of 
that  commission,  makes  them  to  be  the  French 
kiog'f  subjects,  during  their  continuance  in  that 
•ervice ;  for  otherwise  all  prizes,  which  they 
should  take,  would  'make  them  to  be  pirates ; 
which  none  will  pretend  to  maintain,  when 
they  acted  by  a  commission  from  a  soverei^ 
prince,  that  was  an  enemy.  And  if  tbey  shall 
cniize  upon  onr  coasts  with  a  design  to  take, 
or  destroy  any  of  the  king's,  or  bis  subjects 
sbi^,  they  are  enemies,  though  they  were  the 
rahjects  of  a  prince  or  state  in  amity  with  the 
}at^  of  England.    But  at  this  time  there  is  no 
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ity  of  entering  upon  this  ipieitioiiy  be* 
cause  it  is  proved  that  divers,  who  were  on 
board  this  vessel,  were  Frenchmen;  the  Joining 
with  whom,  in  prosecution  of  such  a  desq^,  la 
that  kind  of  high-treason,  of  adhering  to  th« 
king's  enemies.  So  that  if  captain  Yaughan 
was  a  subject  of  England,  he  is  proved  guilty 
of  high- treason,  if  you  believe  the  evidence. 

But  now  it  is  insisted  on  by  Mr.  YaugbQU 
and  his  counsel,  that  though  he  was  ezercisidg 
hostility  against  the  kibg  of  Engfand,  a9d  de- 
signing mischief  to  his  sobjects  ;  vet,  says  he, 
1  was  not  a  su^ect  of  England,  I  was  bora  a 
subject  to  the  French  king.  If  that  be  trae^ 
then  he  is  not  guilty  of  high- treason ;  he  is  aH 
enemy,  but  not  a  traitor:  and  that  is  the  point 
you  are  now  to  consider  o(,  whether  he  be  a 
subject  of  England  or  France  ? 

Now  as  to  that,  he  being  taken  under  such 
circumstances,  and  speaking  English,  it  is 
reasonable  to  be  presumed  that  he  is  a  subject 
of  England,  unless  he  proves  the  contrary* 
But  then  you  have  heard  by  several  of  the  wit* 
nesses,  that  when  he  was  at  6rst  taken,  he  ac- 
knowledged himself  to  be  an  Irishuum ;  and  be 
did  not  only  acknowledge  it  to  them  that  as« 
sisted  in  apprehending  him,  but  being  cairied 
to  Dover,  when  the  marshal  entered  him  in  bia 
book  as  a  prisoner,  he  entered  him  not  as  a 
Frenchman,  but  be  declared  at  that  time  ha 
was  an  Irishman.  It  may  be,  he  didnot  con* 
aider  the  consequence  of  it ;  for  the  next  day 
he  was  carried  before  the  mayor  of  Dover, 
and  then  having  considered  better  of  it,  that  it 
was  not  for  his  interest  to  acknowledge  him- 
self an  Irishman,  he  said  he  was  bom  asubjeef 
to  the  French  king,  and  at  Martenioo.  Thera 
were  Scotchmen  and  Irishmen  tkken  at  the 
same  time,  and  they  were  entered  as  of  the 
natkm  they  belonged  to,  and  so  were  divers  en- 
teied  Frenchmen.  So  that  unless  he  hath 
^ven  sufficient  evidence  to  the  contrary,  this 
IS  sufficient  to  induce  you  to  believe  him  aa 
Iri^bnmn  bora. 

But  he  has  endeavoured  to  take  off  this  evi- 
dence that  hath  been  given.  First,  be'toys,  it 
was  when  he  was  in  drink,  that  he  did  confess 
himself  to  Be  an  Irishman ;  but  when  he  wao 
sober,  he  Mid  he  was  a  Frenchman.  And  be«i 
sides  that,  he  caTls  a  witness,  whose  name  ui  Ro- 
bert French,  to  give  an  account  of  him.  And 
French  says,  that  about  fourteen  years  ago  he 
was  at  St.  Christophers,  on  French  givund, 
and  he  did  then  see  this  Thomas  Yaughan  ; 
he  did  take  him  then  to  be  about  the  age  of 
fifVeen.  He  says  he  stayed  there  about  four 
and-twenty  hours,  and  that  he  was  in  thcoom- 
pany  of  this  Yaughan  and  his  father  about  fife 
or  SIX  hours.  He  says,  his  father  told  him  at 
that  time,  that  this  young  man  who  was  then 
about  fifteen  years  of  age,  was  bora  at  Marte- 
nico.  He  says  farther,  that  his  father  did  re- 
commend this  sou  to  him  to  be  a  sea-fhriog 
nian,  being  the  employment  he  intended  him 
for ;  and  be  is  sure  this  is  the  man.  Thia 
Robert  French  was  asked,  whether  he  ever 
saw  this  Yasghaa  from  the  time  he  fiivt  stir 
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ImaalfltChriiloplicnMliltWf  tioM:  k««fi 
iM  Mf «r  Mw  kim  nooe  UmI  time,  tin  iWoC 
twv  MfldiB  agfo.  He  girm  you  this  MoeuHt 
keir  he  eame  to  meet  with  him  :  he  «rf  a  he 
ame  to  town ;  hlid  beings  a  charitable  maa,  he 
«m1  tn  visit  the  prttoat ;  and  be  came  to  New-* 
jntetooneNelaad;  ami  there  be  aaw  eaptaia 
Vaughan ;  and  Chough  be  had  not  seen  him  for 
Iburteen  years  before,  yet  he  knew  him  afpain, 
md  m  positi?e  that  he  it  the  same  person. 

Anath^  swears  he  knew  the  prMRmer  abovt 
fivvf can,  and  he  was  reputed  a  Freochmaa. 

Twere  has  heen  anotner  witness  prodoced, 
whieh  ia  that  Dasctne,  who  came  op  aa  a' 
Freaohman,  and  talked  French,  pretenmng  be 
eoohl  not  wp^k  Bngltsh ;  bat  on  examination 
it  waa  discovered  that  he  bad  an  employment 
m  England,  and  was  a  bailtff^s  follower ;  and  it 
appimra  he  osn  speak  English  very  well ;  and 
ttotwttbstaBdmg  nis  pretence,  has  given  his 
evideKce  in  English.  And  he  tells  yon,  That 
he,  ahoot  the  year  1(169,  did  go  to  1^.  Christo- 
phers, and  amrwards  to  Martenico ;  and  there 
he  #ent  to  one  IfilNams,  who  had  a  friend 
wisse  aame  was  Vangfaan,  at  whose  boose 
there  was  a  christenme  to  be  of  his  son,  to 
whom  WilNaras  wm  to  be  godfather ;  and  this 
Witness  was  osrried  thither,  and  the  child  was 
dirfBteaed  Thomas.  He  tells  yoo  he  went 
09er  again  to  St.  Christophers,  and  to  Marte- 
nicov  m  the  year  1677,  and  that  then  he  en- 
qnired  for  this  child,  and  did  see  him.  Then 
.  he  says,  after  that  he  went  over  again  to  St. 
Christophers,  and  to  M artenioo  abont  thirteen 
yWfl  age,  and  then  saw  him  again ;  and,  I 
ihmh,  never  saw  him  sinee  until  very  teldy ; 
end  this  prisoner,'  he  ondertakea  to  tell  yoo,  is 
me  vfiry  petaoa. 

Bat  then  one  flarvey  teMs  ytMr  he  saw  him 
hi  Franoe,  m  the  year  1699,  and  there  he  was 
taken  to  be  a  Firenchnmn,  and  he  Hved  with  a 
WeoMO  that  soM  nik,  that  said  he  was  her  ne- 
phew, her  sbter's  son ;  and  that  he  was  bom  at 
Martenico.  This  is  the  evidence  h  *  gives  yx>a 
to  ioduoe  voato  believe  he  is  a  Pttmcbraaa. 

New,  in  the  first  place,  before  I  open  the 
evideiiee  in  answer  to  ft,  1  desire  yoo  to  ob- 
serve the  weight  and  import  of  this  evidence 
that  hath  beiMi  produced  by  the  priaoner.  First, 
for  fhie  French,  that  says  be  aaw  captain 
¥aoghan  foorleen  years  ago,  ivhen  he  waa 
ahoot  Alleen  years  of  age ;  he  bad  no  former 
Mqaaiatance  with  bim;  stayed  in  his  cotn- 
Muiiy  but  shr  hours ;  and  came  away  within 
Mof-and  twenty  lioure  affher  hia  arrival ;  and 
iwver  saw  htm  again  in  fourteen  years :  it  is  a 
•irange  tlimg  Chat  be  should  know  him'  again 
90  well  as  to  he  positive  that  he  is  the  same 
person ;  for  inr  fourteea  years  there  ia  a  great 
fHeraihn  ina  imn :  for  a  man  that  has  known 
ooeax  the  age  gf  fifleeo,  and  not  aeen  him  in 
fottrtteen  yeavr  after,  though  before  he  was  very 
well  aeqoamted  with  him,  carniot  ao  easily 
Imaw  him  agant.  But  however  be  iar  positive, 
wpon  hie  oath,  that  hen  the  same  person  that 
Ivsaw  at  Marteniao. 

tbm  atf  for  Basahm,  yon  wmymaMtr  Km, 


Besses  have  keen  produced  to  controdie 
which  they  have  sworn.    Hw  frat  ia 
Crsagh,  who  telb  you  ha  has  hoowe  tbi 
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thai  ha  ahe«kl  trim  n^oa  of  a  IWk  iMd  tiMt 
he  saw  christened  several  years  before ;  and 
that  he  shoald  Heir  temenNr  kim  whA  he 
had  not  seen  him  in  IS  years ;  sure  he  hod  A 
great  Kkiog  to  tfiis  child,  that  whoD  he  went  to 
If  arteoico,  nMoy  years  aOer,  he  shooM  he  ao 
m^iatttveaffVerhim:  I  roost  leave  cbese  thing! 
to  yeu  to  cooaider  of:  that  be  might  haiveaa 
anat  hi  France,  that  is  very  posslhletoo. 

But  now  coaaido'r  how  this  avidenoe  hath 
been  eadtavaored  to  he  answemd :   two  wit- 

controdiet  that 
David 
Creagh,  who  telb  you  ha  has  hoowo  the  pri* 
oooer  for  two  years ;  and  says  he  was  alwaya 
repoted  to  bo  ao  Iriabman,  and  bora  in  Gallo- 
way :  he  has  often  diaeouraed  with  him  about 
his  ooontry,  aod  he  told  him  that  he  waa  an 
trishman,  and  born  at  Galloway.  Then  yoo 
hear  what  a  letter  is  prodaoed,  writ  to  Creagh> 
when  he  was  to  come  upon  bis  trial ;  ho  men- 
tiaoa  what  his  defence  was,  and  that  it  was  im- 
possible that  any  could  do  him  any  harm  but 
ne  and  two  more.  Ciea^h  sweam  it  ia  his 
hand ;  that  he  hath  seen  hmi  write,  and  he  he* 
lisvea  it  ia  his  hand. 

Then  there  is  a  gentlemen,  Mr.  Rivet,  that 
eanse  here  by  chance,  who  is  a  Galloway  man ; 
he  sailh  he  kaewthe  pnspner's  father,  who 
was  reputed  to  oome  thither  about  the  time  of 
the  rebeltion  in  Irehmd,  in  1641,  and  H^ed  at 
Galloway;  aod  that  thii  prisoner,  Mr. 
I^aaghan,  was  hia  sen,  and  he  knew  him  of  a 
child  :  wae  well  aequainted  with  htm ;  lived 
bard  by  him;  remembers  hhn  an  apprentice  in 
Galloway,  and  teHs  you  to  whom ;  and  soys  he 
is  sure  this  is  the  very  man;  and  that  he  saw 
the  priaonar  in  1601,  aboot  the  time  of  the  tew 
dueime  of  Galloway ;  and  he  is  cooMeot  that 
the  prisoner  is  the  son  of  John  Vaughan,  at 
Galloway ;  and  he  gives  veo  a  particutar  ac- 
count of  bam  and  his  fomily,  vis.  of  the  repo- 
tatien  aod  manner  of  living  of  bis  fotberf  and 
wbst  ether  brothers  he  had :  so  that  there  is 
no  objection  against  bis  credit ;  and  it  ia  hard 
to  believe,  since  he  is  so  positive  and  ctttDum- 
Btantial,  that  he  can  be  mistalcen. 

But  the  priaoner  and  hia  counsel  have  eo- 
deavoured-  te  answen  all  this  evidence ;  and 
first  they  have  called  Creagh *8  brother  to  prove 
that  he  is  an  ill  man ;  for  that  he  came  into 
this  town  where  his  brother  lives,  who  snhsistfd 
him  and  took  him  into  his  house;  and  one 
day,  when  he  and  his  wife  went  abroad,  he 
made  bold  with  some^f  his  money;  bat 
tliey  thought  the  maid  bad  it,  and  he  clraiged 
her  with  it ;  but  to  his  satisfoction,  it  did  amr- 
wards  appear  that  David  had  it. 

Tliea  there  is  another,  Christopher  Heyded, 
Christopher  Creagh*s  servant,  who  says,  he 
heard  D.  Creaph  say  he  waslotced  to  be  an 
evidence  against  Vaaghan  to  save  himself;  aAd 
that  he  uaed  to  threaten  his  hrother,  that  if  be 
would  not  give  him  more  ikioney,  he  would 
sweat  against  him.  -  Bryan. saitfi  roach  <to  die 
same  purpoae.  These  are  prtKlaced  to  take  off 
tJhe  credit  of  p.  C^reagh^tesiinrooy. 
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But  dMiit  gieotkineii,  as  to  the  {ilaoe  o£  the 
priaooer'fl  birth  ;  two  other  witnesses  are  pro* 
dooed  to  gif«  you  ntisfiictioD  that  this  captain 
Vaayjrboa  was  not  the  sod  of  that  Mr.  Vaughau 
of  (Sdlowayy  whose  evidence  1  will  open  to 
yon,  and  Ifcion  will  see  how  coherent  they  are 
in  their  Instimooy.  The  first  is  Creighton,  a 
sboeaiaker ;  lie  says  he  knew  Thomas  Vaiighao, 
the  SOD  of  John  Vaiighan  of  Galloway, 
aboot  ten  years  since ;  be  was  a  Galloway  man 
bred,  and  lived  the  next  door  to  John  Vaughau 
that  bad  a  SOD  Thomas.  He  sinra  he  has  been 
here  aboat  ten  years  in  Englancf.  He  says  be 
thinks  that  Thomas  Vaughan,  the  son  of  John' 
VaogbaOy  was  about  the  age  of  15  years ;  but 
that  this  prisoner  is  not  he ;  for  that  Thomas 
Vaaghao  was  disfigured  with  th^  small-pox ; 
he  remembered  bim  well ;  be  bad  reason  lor  it, 
Ar  he  ooee  basted  him  soundly  ;  and  that  be 
went  away  from  Galloway  when  he  wi^s  about 
15  vears  of  age,  and  was  reported  to  be  dead ; 
and  if  it  men  so,  this  prisoner  cannot  be  the 


The  other  witaem  is  as  positive  as  Creiffh- 
ton  ;  for  be  saitb,  be  knew  this  John  Vaogban 
of  Galloway,  and  his  son  Thomas;  and  that 
Thomas  Vaogban,  son  of  John  Vsogban,  died 
abom  10  years  since  of  the  small-pox.  So  that 
they  hare  finrnd  two  Thomas  Vaugbans:  one 
IcBsyoa  of  eae  that  was  ISyearsold,  and  was 
diffigared  with  the  small*pox ;  and  the  other 
tails  ?oa  <if  ThoDWs  Vaugfaan,  who  dM  of  the 
«nall*poz  when  he  was  10  years  of  age. 

Yott  are  therefi>re  to  consider  the  evidence 
OB  both  sides.  The  question  principally  is, 
Whetherthe  prisoner  be  a  subject  of  the  king 
of  England.  If  Toa  aressliified  that  be  is 
not  an  Eogfiah  subject,  but  a  Frenchman,  then 
beis  netnilty  of  thisbigh-treasoD ;  bvl  if  yon 
are  sBlisABd,  bjr  the  series  of  the  whole  evi- 
dence, that  he  la  an  Irishmaa,  and  that  he  had 
a  commisBioD  from  the  French  king,  and  that 
he  eraixed  opoD  oar  English  coasU,  in  com- 
psny  withtheking'seneimes,  with  adevgn  to 
take,  bora,  or  dmtroy  any  of  the  kind's  or 
b»  snbfeels  ships,  you  are  to  find  bim  guilty  of 
the  high-trenson  whereof  he  stands  indicted ; 
otherwise  yon  are  to  acquit  him. 

Ci.  ^Ar,  Swear  an  officer  to  keep  the  jury. 
[WUdb  was  done.] 

[After  a  short  stay,  the  Jtaj  retuned  into 
Coort,  and  gave  in  their  verdict.] 

C/.  rf  Ar.  Gentlemen,  answer  to  your 
asraes.    E.  Leeds. 

Mr.  Lud$.  Here. 

Cryer.  Vam  Avegf  and  90«f  the resf. 

CCefAr.  GeaUemen«^.are  you  all  agreed  of 
ysnrvce^etP — Jury,  Yes. 

CL  ofAr,  Who  shall  say  for  you  ? 

Jary.  Our  foreman.  -    . 

CI  cfAr.  Thomne  Vandian,  hold  up  tb^ 
bond.  (Which  he  did.)  Xookupon  thepri* 
SMcr.  How  snv  you,  is  he  guilty  of  tbc  bigh- 
tresson  whereof  he  stawis  indicted,  or  not 
gaUtyr^FereaNm,  GoUty. 

Cl.qfAr,  Whi^gowliorohatt^r  kinds  or 
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tenemenis  had  he  at  the  time  of  the  treason 
committed? 

IVw-efiiafi.  None  to  our  knowledgei 

CL  of  Ar,  Then  hearken  to  your  verdict  as 
the  court  hath  recorded  it :  You  ssjr  that  Thot 
mas  Vsugban  is  guilty  of  the  high-treason 
whereof  be  stands  indicted  ;  but  that  be  had 
no  goods  or  chsttels,  lands  or  tenements  at  the 
time  of  the  higb-treason  committal,  or  at  an/ 
time  sinc^  to  yonr  knolvledge  ;  and  so  you 
say  all.— Jttry.  Yes. 

FsttgAon.  My  lord,  tet  roe  beg  one  favour, 
that  I  may  be  used  like  a  gentleman ;  that  I 
may  be  aent  to  a  chamber,  and  not  ^  a  dun* 
geon ;  and  that  my  friends  may  come  to  me. 

X.  C.  J.  Capt.Vaughan,  they  say  youonca 
made  an  escape,  and  Ibereibre  the  keeper  most 
keep  with  humaaitjTf  hut  with  all  security. 

Fsi^Aoa.  I  desire  1  may  be  kept  like  a 
Christian. 

L.  C.  J.  The  keeper  most  do  his  duty. 

Ci,  ofAr.  Thomci  Vaughan,  hohl  »np  tiiy 
band.  (Which  he  did.)  Thou  staadest  convicts 
ed  of  bigh-tseason  against  our  sovereign  lord 
the  king;  What  hast  thou  to  sa}r  for  tbyadf 
why  jodgmeAt  shall  not  patt  agauiit  thee  to 
die  aooording  to  the  law  F  . 

VimghaH,  lamahogetberaalranger  totha 
law,  my  lord  :  I  refisr  myself  to  my  counsd. 

L,  C.  J.  Well,  then,  you  refer  jyouiself  to 
our  conned.    You  have  had  a  fsur  trisl,  and 

TO  no  reason  to  compUun  of  it:  If  your 
counsel  bayeany  thing  to  say  in  arrest  of  judg* 
ment,  they  shall  be  beard. 

Mr.  Fkipptl  lAy  lord,  the  indkstment  haa 
two  sorts  of  trsason  laid  in  it  the  one  for  ad« 
boring  to  the  king's  enemlee,  the  other  levy mg 
of  war;  and  with  submission,  I  take  it,  thai 
the  first  is  not  well  had ;  for  it  says  that  the  pri- 
ssner  did  adhere  to  the  king's  enemies,  hot 
says  not  against  the  king.  Now  every  body 
knows  that  the  French  king  is  in  war,  not  only 
with  England,  but  HolUnd  and  Spam,  and  the 
emperor:  ButilDa  man  join  if^ith  the  French 
againstanyof  them,headheres*to  the  king'a 
enemies;  and, yet  it  cannot  be  said  to  bo 
agauMt  the  king ;  therefore  they  ought  to 
have  laid  it,  that  he  did  adhere  to  the  lung'a 
enemies  « contra  Dominum  Regem ;'  it  must 
be  aiduig  and  comfortmg  them  against  the  king 
that  malces  the  treason. 

L,  C.  J.  It  does  say  so. 

Mr.  Phippi.  No,  my  lord :  it  onl;^  ssys  thai 
captain  Vaughan  did  adhere  to  the  king's  ene- 
mies, and  does  not  say  it  was  against  the  king ; 
and  if  that  be  treason,  is  what  we  desire  to 
koow. 

L.  C.  /.  If  he  adhere  to  4be  king's  enemies, 
it  must  be  against  the  king,  though  be  assist 
tliem  only  against  the  king's  allies  »*  ^'^  there* 


Lr 


*  Easi'svF.  Cv  Ci  9,  s»  SI.  Post.  290.  Butss 
to  this  Blackstono  says :  "  By  the  slatute  9 
Hen.  5,  c.  6,  any  subject  committing  acts  of 
hostility  upon  any  nation  in  league  with  the 
king  was  declared  to  be  guilty  of  high  treason, 
and,  though  that  met  wa«  r«pefded  by  thf  iti< 
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by  the  king's  eaemiti  nftay  be  more  esooa- 
raged  and  enaliled  to  do  mischief  or  damage 
to  the  king.  Suppose  joa  assist  the  French 
king  against  the  king  of  Spain,  that  is  now  in 
allianoe  and  leagne  with  the  king  of  England, 
and  the  French  in  actual  enmity ;  that  is  to 
adhere  to  the  king's  enemies  affainsi  the  king. 

Mr.  Phippi.  WoukI  that  be  treason,  my 
kMrd.' 

JO,  €.  /.  Yes,  certainly ;  thoqgh  that  is  not 
a  point  in  this  case,  and  so  not  necessary  to  be 
determined  now ;  fortbeaotof  narlmmeat  of 
dSofE.S.  defines  treason  in  adhering  to  the 
king's  enemies,  and  expraoses  the  ofert-act 
in  giving  them  aid  or  comfort ;  it  is  sufficient 
to  aUed|re  the  treason  in  the  words  of  the  sta- 
tute, adiiering  to  the  kiog'b  enemies.  An 
OTert-aetalMged,  shews  it  to  be  against  the 
king  j  and  in  parauance  of  that  adherence,  he 
did  so  and  so:  He  was  a  captain  and  soldier 
in.  die  ship;  dkl  join  with  the  king's  enemies, 
dbe^with  a  design  to  destroy  the  king's  and  hia 
subjects  ships :  sureW  that  is  most  manifestly 
an  adherence  to  the  nng's  enemies  against  the 


r.  Pkippt,  The  overt-aet,  If  it  were  al- 
lodged  suificiently,  ^ould  not  help  it;  for  if 
Ihiere  can  be  an  adhering  to  the  king's  enemies, 
ibat  b  not  treason ;  they  ooaht  to  alledge  such 
adhering  as  is  tieason;  and  ifthe  treason  itself 
is  not  well  alledged,  the  overt  act  will  not 
holpit.  * 

t.  C^J,  There  is  an  overt  act  to  shew  it  to 
he  against  the  king..  It  is  said  all  along,  he 
btog  in  this  vess^  Clencarty,  <«  cum  diversis 
•ubdltis." 

'  Mr.  Pkippi.  Bat  then  that  overt-act  is  not 
well  alledged  ;  for  it  is  said  only  be  went 
a-cndaing;  Whereas  theyDdgfat  to  have  al- 
ledged that  be  did  commit  some  acts  of  hos* 
tflity,  and  attempted  to  take  some  of  the  king's 
ships ;  for  crnismg  alone  cannot  be  an  overt- 
act ;  for  be  might  be  cruising  to  secure  the 
Fhftich  merchant-ships  ftom^^Gaing  taken,  or 
for  many  other  purposes,-  which  wul  not  be  an 
overt-act  of  treason. 

X.  C.J.  I  beg  your  pardon.  Suppose  the 
French  king,  with  forees,  should  come  to  Don- 
kirk  with  a  design  to  invade  England ;  if  any 
One  should  send  him  victuals,  or  give  him  in- 
telligence, or  by  any  other  way  contribute  to 
their  assistance,  it  would  be  high-treason  in 
adhering  to  the  kin^^s  enemies.f 

Mr.  FhijfpB.  If  the  French  king  had  de- 
sired an  invasion  upon  England,  and  cap- 
tain Vanghan  had  aarisled  in  his  vessel  in  for- 
warding the  invaakm,  it  would  have  been  tna- 

tnte  90  Hen.  6,  c,  11,  so  for  as  relates  to  the 
making  this  offenoe  kwh  iraason,  yet  still  tt 
remains  a  very  ^reat  offenoe  against  the  law  of 
ftiations,  and  punishable  by  our  laws  eitfaer  ca- 
pitaily  or  otherwise  aooordinr  to  the  citomn- 
stances  of  the  case."      IBlackst.  Cofnm. 

♦  East's  P.  Co. 9,  s.  91. 
tBait'«P«G«  o.Sra.91. 


but. here  is   nothing   mentioiied   but 
ine. 

£.  V,  J.  Cruising  about  tlie  coasts  of  Eng- 
land with  a  design  to  destroy  the  king**  ships. 

Mr.  Phipps,  That  design  oo^t  to  he  made 
appear  by  some  -act  of  kostibty  ;  for  in  the 
case  of  Burton  and  Bnidshaw,  and  others, 
whush  my  lord  Coke  cites,  the  agreeing  to  rise 
and  pull  down  inclosures,  and  meeting  and  pro- 
viding arms  for  that  purpooe,  is  agrrad  not  to 
be  levying  of  war  ^  and  they  were  indicted  for 
oonspirittg  to  levy  war,  oponthestatote  of  queen 
, Elizabeth.  And  in  this  case,  here  being  only 
*a  conspiring,  and  nothing  attempted,  it  can  be 
no4nore  treason  than  it  was  in  that  case. 

X.  C.J.  When  men  form  themselves  into  a 
body,  and  march  rank  and  file  with  weuons 
offensive  and  defonaive,*  this  is  levying  of  war 
with  open  force,  if  the  design  be  puwc  Do 
vou  think  when  a  ship  is  armed  with  gw», 
060.  doth  appear  on<  the  coast,  watching  an 
opportunity  to  hum  the  king's  ships  ia  the 
harbour ;  and  their  design  be  Known,  and  one 
ffoes  to  them,  and  aids  and  asiistii  diem,  that 
mis  is  not  an  adhering  to  the  4dng's  enemies  ? 
Here  are  two  indictsaenti,  one  for  levying  war, 
and  the  other  for  adhering  to  the  king's  eae-> 
mies ;  but  the  adhering  to  the- king's  encnaies 
ie  principally  insisted  on ;  and  thm  nuut  be 
an  actual  war  proved  upon  the  person  iadtoted  in 
the  oneo^et  need  not  be  proved  in  theother  case. 

Mr..  Phippi,  Thesameeertainly  isBecxasary 
in  one  as  well  as  the  other ;  for  barely  adhering 
to  the  king's  enemies  is  not  treason  ;  but  there 
must  be  an  aetual  aiding  and  comforting  tbem ; 
and  a  mere  intentk>n  to  aasist  the  king'a  ene- 
mies, is  not  an  adherence  withm  the  statota  of 
25  Ed.  3. 

X.  C.  J.  If  there  be  noff^high-treason  in  tb# 
act  alledged ;  that  is/if  it  do  not  make  twit  au 
adherence  to  the  kmg's  enemies,  then  your  ob* 
jection  would  hold  good. 

Mr.  Phipv$.  The,  going  to  cruise^  my  lord, 
does  not  make  out  an  adherence  to^  knug's 
enemies;  for  his  cruising  miff ht  be  for  other 
purposes  as  Wdl  as  tin  take  3ie  king's  nhipa  ; 
and  your  lordship  will  intend  the  best  iu  fovoor 
of  life. 

Mr.  WMtuker.  To  bum  the  kmg's  sbips. 

L.  C.  J.  Trebsf.  The  indictment  is  iai4  for 
adhering  to,  and  comforting  and  aiding  the 
king's  enemies.  You  would  take  that  to  be 
capable  to  be  construed  adhering  to  the  king's 
enemies  in  other  respects ;  but  1  take  it  to  be 
a  reasonable  constraction  of  the  indictonent,  to 
be  adhering  to  the  king's  enemies  in  their 
enmity.  What  is  the  duty  of  every  subijet  ? 
It  Is  m  fight  with,  subdue,  and  weaken^e 
king's  enemioB :  and  contrary  to  this,  if  be  oon- 
foderate  with,  and  strengthen  the  king's  ene- 
mies, he  expressly  oontnuHcts  this  duty  of  his 
allegianoe,  and  is  goiky  of  this  treasota  of  ad- 
heni^  to  them.  Bat  then  you  say  here  is  no 
aiding  unless  there  were  something  done,  some 
set  or  hostility.    Now  bere  is  going  aboard 
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with  SD  iBtt«H<n  to  do  aoeb  aols  ;  sad  is  mH 
thctoomforliog^  and  aiding?  CerUunly  it  is.  Ii 
net  the  FieMh  king  comforted  aiid  aided, 
nrhen  be  has  goi.ao  SBaoy  Engliih  sobiecta  to 
|P»  a  croiaiBr  mm  our  abips  r  Suppoee  tbey 
niiD  bis  whole  aett,  or  a  considerable  pact  of 
it ;  k  DOl  that  aiduag^?  If  they  go  and  enter 
tbeaMphrea  into  a  regriment,  list  thenaselves 
and  maidi,  thoii|^  they  do  not  oome  to  a 
(tttlle,  this  18  helpnig  and  encouraging ;  anch 
tbiDga  givetbe  eneoiy  heart  and  courage  to  go 
on  vtth  the  war ;  or  else  it  may  be,  the  French 
kiog  would  come  to  good  terua  of  peace.  It 
is  certainly  aiding  and  onroforting  of  them  to 
p  and  accept  a  commisaion,  and  enter  into 
their  ships  of  war,  and  list  thenuelres,  and  go 
out  in  order  to  destroy  their  fellow  subjects,  and 
rain  the  land's  shipa ;  these  are  actings  o^  an 
bsstile  oature.  iind  if  this  be  not  ^hermg, 
flse.  it  may  as  well  be  said,  that  if  the  same 
psmons  had  made  an  attack  npon  our  ships, 
and  Dsiscnnied  in  it,  that  had  not  been  so  nei« 
dicr;  hecanae  that  in  an  unyosperoos  attempt 
ihcte  is  wrthing  done  that  gi^es  aid  or  comfort 
(n  the  enemv.  And  after  this  kind  of  reason- 
Bg  they  wiU  not  be  guilty,  till  they  have  suc- 
cess ;  and  if  they  have  success  enough,  it  will 
bo  too  late  to  ^u«^tion  them. 

Mr.  Fkipp$.  Intending  to  levy  war  b  not 
trsnaon,  unless  a  war  be  aotoally  levied. 

L.  G.  J.  Treby.  Is  it  not  actually  levying  of 
var,  if  they  actually  provide  amui,  and  levy 
mes,  and  m  a  warlike  manner  set  out  aoid 
cruize,  and  come  witl^a  design  lo  destroy 
•or^ipa? 

Mr.  P4u»pf .  It  would  not  be  an  actual  levying 
ef  imr,  muM  they  commit  some  act  of  bosUlity. 

J^  C.  /.  Yes,  mdeed,  the  going  on  board, 
sad  being  in  a  poature  to-  attack  the  king's 
sUpaL  As  to  the  fault  you  find  with  the  m- 
dictment,  there  is  a  fault,  but  not  in  point  of 
law  ;  they  mi^i  have  laid  it  more  generally, 
ss  as  to  have  given  more  eviilence. 

Barosi  Pswis.  However  it  is  well  enough. 
But  for  jrou  to  say  because  they  did  not  actuuly 

St  it  is  not  levying  a  war  ;^t  is  not  plain 
I  they  did  mtend.  That  they  camft  with 
that  intention,  diat  they  came  iu  that  posture, 
that  they  came  armed,  and  had  guns  and  blnn- 
dvrbnsst ii,  and  surrounded  the  sU^ twice; 
tbey  came  with  an  armed  force;  that  is  a 
strong  evideoca  of  the  design. . 

L,  C.  /.  Yott  would  make  no  act  to  be  aid- 
ing and  assisting  but  fighting, 

Mr.  Pk^fpt.  Than  next  I  am  in  your  lord- 
ship's judgment,  whether  the  statute  of  S8  of 
Hen.  8,  by  which  captain  Vaughan  is  tried,  is 
io  fiiree,  and  ha  not  repealed  by  the  1st  and 
Sad  of  Philip  and  Mary,  which  aaitb,  that  all 
tiitls,  in  cases  of  treason,  shall  be  at  the  com- 
moa  law.  Now  by  the  coinmon  law,  before 
the  statnte  9S  Hen.  8,  treason  done  upon  the 
tea  was  tried  before  the  admiral,  or  his  lieute- 
fitot ;  and  my  lord  Coke,  in  the  13  Rep^  in  the 
case  of  the  admiralty,  saith,  the  jurisdiction 
of  the  adaumlky  ia  by  the  common  hiw.  By 
the  statnia  ^9  wn.  8»  tfCMon  otaiesBed  be- 
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fors  three  of  the  privy-oponoil  might  be  triad 
inia  foreign  county,  but  that  statute  is  repealed 
by  the  statute  1  and  9  of  Philip  and  Mary  i  for 
by  the  statute  93  Hen.  8,  c.  4,  treason  com* 
mitled  in  Wales,  might  be  tried  in  what  county 
the  king  would  amif^  ;  but  since  the  sUtiito  , 
of  Philip  and  Mary,  it  must  be  in  the  uroper 
county ;  so  that  we  are  in  your  lordship's 
judgment,  whether  the  statute  of  98  Jlen.  8 
bo  in  force ;  and  whether,  since  the  statute 
of  land  t  Philip  and  Mary,  treasons  done  upon 
the  sea,  ought  not  to  betri^  before  the  ad« 
minds  or  anciently  at  the  common  law  ?* 

X.  C.  J.  Thia  is  treason  by  the  common  law« . 
and  the  trial  is  by  the  method  of  the  ooknmoa 
law. 

Mr.  Pkippg.  It  ia  true  that  my  k>rd  Coke, 
and  other  authorities  say,  that  the  statnte  35 
Hen.  8,  for  trying  treasons  oommitted  beyond 
see,  is  not  repealed  by  the  statute  of  1  and  9 
Philip  and  Mary ;  hut  they  do  not  say  that 
this  statute  i^  not  repealed  by  the  statute  of 
Philip  and  Bfary ;  ^d  the  books  bein^  silent 
in  this,  is  the  reason  why  I  propose  this  qusso 
tlon  for  your  lordships'  jndgiaient. 

X.  C.  J.  It  is  no  more  a  questMU  than  the 
trials  of  foreign  treason,  and  then  the  detarmi* 
nation  of  the  trials  upon  the  d6th  determuMt 
the  question  upon  this. 

Dr.  Oldish.  We  must  have  two  witnesses  by 
the  rules  of  die  civil  law ;  an  eztr^udicial 
sayinf^ofapaity  may  be  retracted  by  them  a& 
any  time,  that  is  the  civil  lai%  and  so  these 
can  he  but  one  witness. 

L.  C.  J.  That  is  not  die  law  of  Engtend. 

Dr.O/e/ifA.  I  do  humbly  eonceive  thatthf 
civil  law  is  not  taken  away  in  this  case ;  fyr 
though  the  statute  prescribes  the  form  of  pro^ 
ceedmgs  according  to  the  rules  of  the  com- 
mon kiw,  yet  as  to  the  crimes  and  proofiK  the 
civil  hiw  is  still  in  farce ;  and  then  the  jfntr 
may  retract  hia  confession  iu  judgment,  muc^ 
more  any  extrajudicial  saying. 

Mr.  Wkitaker,  You  pre  arraigniog  the  vsr« 
diet.      • 

L.  C.  J.  That  yon  should  have  taken  notion 
of  before  the  verd^st  was  given.  But  we  think 
there  is  na  danger  in  hearing  this  objectioi^ 
becanseit  is  so  easily  answered.  How  many 
witnesses  were  to  the  confession  ? 

8u$h.Htdg€$.  Weanni»tina  court  that  ^ 
proNoeeds  according  to  the  strict  ndee  of  iho 
civil  law;  but  if  we  were,  that  law  is  not  so 
absurd  as  to  allow  that  a  party  may  retract  his 
confesskm  at  any  timstt  seas  to  make  it  have 
no  eflfect. 

Dr.  Olduh.  There  must  be  two  wttnemesii 
any  time. 

Sir  Ch.  Hedga.  tSo  dtere  are  h^re  to  tfan 
eonlesskm ;  but  you  mktake,  if  you  think  thai 
ev«y  pMrticnkur  is  to  lie  provd  stricdy  as  the 
civil  law  reqairea ;  for  the  cud  of  the  statute 
which  direota  the  praeeedings  of  this  court,  was 
to  fodlitate  the  method  of  making  pmots,  that 
being  fgtand  difficult  by  tim  course  of  thedvil 
,  >  II       • 
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ci?il  law ;  for  that  atittiile  wai  made  to  atokl 
the  niceltca  of  your  law. 

iuat  Eyre,  He  it  tried  witk  Kkeeridnce 
as  IB  other  caaee  of  faigb  tveafun. 

Dr.  (Hduh.  No,  the  lafeB  act  reqoira  two 
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law ;  aod  therefore  was  that  statnte  made,  as 
plainly  appears  bjr  the  preamble  thereof. 

Dr.  (Hduh.  There  is  a  ilew  statdle  that  re- 
vives that  statute  again,  and  that  requires  two 
witnesses ;  whereby  it  is  iMooed  to  the  rules 
of  the  civil  lawa|[ain. 

£.  C.  /.  Two  witnesses  there  must  be;  but 
then  consider  it  is  not  necessary  to  have  two  to 
•every  inilividaal  overt- act:  for  suppose  there 
be  two  overt  acts  laid  in  the  indictments,  for 
one  species  of  treason,  comparing  and  ima* 
giningr  the  death  ff  the  king ;  if  Uiere  be  one 
witness  that  he  bought  a  dagger,  and  said  he 
would  kill  the  king,  and  he  Is  seen,  it  may  be, 

SOing,to  the.  ki^s  bed-chamber  with  the 
atfger,  another  witness  says,  he  said  he  would 
kill  the  king  with  a  pistol,  and  bought  a  pibtol, 
and  lie  stood  waiting  to  kill  the  king  as  he 
came  by  ;  that  is  an  overt-act  of  the  same 
treason.  If  one  witness  prove  one,  and  ano- 
ther witness  prove  the  other,  that  is  sufficient 
proof  with  us. 

Dr.  OldiiU.  It  is  another  question,  whether 
be  be  a  subject  ? 

JL  C,J,  That  is  not  an  overt-act ;  if  there 
he  one  witness  to  that,  it  is  enough,  there  needs 
not  two  witnes&es  to  prove  him  a  subject  ;*  l^t 
«pon  the  trial  there  were  above  two  witnesses 
to  prove  it,  that  was  Crittenden  the  marshal 
of  Dover,  Greagh,  and  Riret.  I  must  tell  you 
as  the  doctrine  of  the  civil  law,  it  is  not  univer- 
sally received  in  all  countries ;  it  is  received  in 
several  countrisa  as  they  find  it  convenient,  and 
not  as  obltgarbry  in  itself. 

Dr.  Oldith.  Yes,  in  all  places,  as  to  proof; 
for  it  is  the  law  of  God  and  nations, «  ex  ore 
*  duornm,  vel  triom,'  &c.  and  one  witness  is  no 
witness. 

Sir  Gh.  Hedgei.  Two  witnesses  may  be  ne- 
cessary to  convict  a  man  of  any  capital  crime, 
but  then  if  doth  not  follow  that  tliere  must  be 
t%vo  witnesses  to  prove  every  particular  fact  and 
circunistonce.  In  this  pomt,  touching  the 
place  of  nativity  of  Thomas  Vaughan,  was 
there  not  sufficient  in  his  own  confession,  to- 
gether with  the  other  proofs  on  the  king's  be- 
flalf,  to  throw  the  burden  of  proof  upon  the 
fnisoner  ?  You  yourselves  seem  to  iiave  been 
^f  that  opinion,  you  undeitook  to  prove  it,  and 
it  is  you  that  have  failed  in  that  particular. 

X.  C.  J,  Our  trials  by  juries  are  •f  such 
consideration  in  our  law,  that  we  allow  their 
determination  to  be  best,  and  most  advanta^ 
geous  to  the  subject ;  and  therefore  less  evi- 
ilence  is  required  than  by  the  civil  law.  So 
aaid  Fortescue  in  his  commendation  of  the  laws 
of  England. 

Dr.  Oldish.  Because  the  jury  are  witnesses 
in  reality,  according  to  the  laws  of  England, 
being  presumed  to  be  *  ex  vidnclo  ;*  but  when 
it  is  on  the  high,  and  open  seas,  they  are  not 
then  presumed  to  he  *  ezTiciaeto,'  and  so  must 
be  instructed  accordwg  to  the  rolea  of  the  dvil 
law  by  witnesses. 

Baron  Powis.   This  is  not  a  trial  bj  th« 


CL  €f  At,  Make  proelanoation  of  silence. 

Cryer.  All  manner  of  persons  are  com- 
manded to  keep  silence,  while  judgment  is 
giving,  upon  pain  of  imprisooment. 

And  then  Judgment  was  given,  according 
as  the  law  directs  in  cases  of  High  Treason. 

The  COMMISSION  of  CapUin  Thomw 
Vaughan,  which  he  had  by  Order  of  the 
French  King. 

*'  Jjewis  Alexander  of  Bourbon,  earl  of  Too- 
loose,  duke  of  Aroville,  commander  of  tbe 
king*s  orders,  governor  and  lieutenant-general 
for  bis  majesty  in  the  Province  of  Britanj,  peer 
and  admiral  ot  France :  to  all  those  who  shall 
see  these  present  letters,  greetings  The  king 
having  declared  war  against  his  CathoUc  ma- 
je«ty,  the  favourers  of  the  of  tbe 

crowns  of  Enffland  and  Scotland,  and  tbe 
esUtss  of  the  United  Provinces,  for  the  rea- 
sons contained  in  tbe  declaratkms  published  hy 
his  majesty  throughout  the  extent  of  bis  ktsg- 
dom,  countries,  lands,  and  lordships  under  bis 
obedience:  and  hismi^esty  having commauded 
us  to  take  care  that  the  said  declaration  be  ob- 
served, in  what  doth  depend  upon  the  power 
and  authority  which^his  majesty  hath  been 
,  pleased  to  commit  to  our  said  charge  of  sd- 
'  mirat ;  we  have,  according  to  the  express 
orders  of  his  said  majesty,  given  leave,  fower 
and  permission  to  Thomas  Vaughan,  living  at 
BuUoigne,  to  arm  and  aet  forth  in  warlike 
manner  a  bark,  called  the  Loyal  Clencarty,  of 
the  burthen  often  tons,  or  thereabouts,  wbich 
is  at  present  in  tlie  port  of  BuUoigne,  with 
snch  number  of  men,  cannona,  bulfets,  pow- 
der, shot,  and  other  ammunitiens  of  war, 
and  provisions  which  are  necessary  to  set  bcr 
out  to  sea,  in  «  condidon  to  sail  and  cruise 
upon  the  piratea,  ^ud  others  without  conunis- 
sioo,  as  also  upon  the  subjects  of  his  Catholic 
majesty,  the  estates  of  the  United  Provinces, 
the  ibveorers  of  the  of  the  crowns 

of  England  and  Seotlaiid,  and  other  enemies  of 
this  estate,  in  wJiat  plaoea  soever  he  can  meet 
them,  whertier  it  be  upon  the  coasts  of  their 
country,  in  their  ports,  or  rivers ;  also  upoa 
theii*  shores,  or  places  where  the  said  captain 
Thomas  Vaoghan  shall  thmk  fit  to  land  te 

arts  permitted  and 

,  to  take  them  and 

bring  t&em  prisoners,  with  their  ships,  arms, 


annoy  the  said  enemies  ;  and  there  to 
use  of  all  the  means  and  arts  permittei 
used  by  the  lawa  of  war,  to  take  them 


and  other  things  in  their  possession » 

^  Provided  the  said  Yangfaaa  shall  keep, 
and  caose4bostof  biscrew  to  keep  tftie  man- 
^me  ordera,  and  that  shali  he  camr,  dnriii(^k0 
^oyi^  4he  dag  and  eosigii  of  tbe  King's 
Arms,  nd  of  ours,  and  oanse  tbe  present  com- 
to  be  f^giitflKd  in  Ihe  ivgiatry  of  tbe 
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•dmirtlty  whera  he  sbaU  be  ei|utfiped, 
and  leare  tbere  a  roll  signe<l  and  eertififld  by 
htm,  contaiDiog  tho  names  and  siraames,  ilie 
biiths  and  readence  of  his  crew  ;  and  make  bis 
Ktmn  to  the  said  plaee,  or  some  other  port  of 
France,  and  make  his  report  before  the  officers 


but  on  the  obnlcary,  to  give  him  til  sneooiir 
and  aasistance  that  shall  he  necessary.  These 
presentsvto  be  of  no  force  after  one  year,  from 
the  day  of  the  date  hereof. 

«*  Id  witness  whereof  we  have  signed  these 
presents,  and  cansed  them  to  be  sealed  with 


of  the  Admirally,  and  no  others,  of  what  shall  i  the  seal  of  oar  ai%s,  and  eouoier-signcd  by 
have  happened  doiing  his  voyap,  and  give  U8 


advice  thereof,  and  send  his  wud  report  to  the 
secretary-general  of  the  marine,  with  the 
papers  jusSfyiog  the  same,  that  we  may  give 
sncfa  orders  thereopon  as  may  be  necessary. 

'*  iind  we  pray  and  require  all  kings,  princes, 
potentates,  sovereigns,  estates,  republics,  fiiends 
and '  allies  of  thk  crown,  and  all  others  to 
whom  it  shall  appertain,  to  give  to  the  said 

,  com- 


the  secretary-general  of  the  marine,  at  Ver- 
sailles, the  lOtb  day  of  the  month  of  July, 
1696.  L.  A.  DB  Bourbon." 

'<  By  my  loid  de  Vallenoour."     (L.  S.) 

<^The{>resent  Commission  was  registered  in 
the  admiralty  of  Bulloigae,  after  having  been 
seen  by  us  James  Abbot  de  la  Cocberine,  the 
king's  counsellor,  deputed  to  the  intendency  of 
BuHoigne,  exercisiog  the  charge  of  lieuteoant- 
genenU  of  the  admu-alty,  in  the  presence  of 


ban  a^  favour,  aid,  assistance  and 

IT  io  thenr  ports,  with  his  said  vessel,  com*    »» "^  "•  ••"'  -— -— ~-"yi  —  — -  g"-— ..-—  w. 

y  and  prizes,  which  he  shall  take  during  I  ^«  ^^^^  proctor,  at  the  request  of  the  saki 


«ui  ^^f^f^  without  doing,  or  suffering  to  be 
done  to  him  any  trouble  orbindranoe;  offer- 
ing to  do  the  like  when  we  shall  be  by  them 
thoeunto  reqnifed. 

we  do  oommand  and  roqniie  all 


iraqniie 

effioers,  and  others  to  whom  it  snail  appertain, 
to  let  hunaafidy  and  freely  pass  with  his  said 


company,  and  the  pnstes 
whidi  he  shall  take,  without  doing,  or  suffer* 
ing  to  be  dene  to  him  any  t  Amble  or  hindrance ; 


captain  Vaughan,  being  present,  whom  we 
have  permitted  to  sail  aira  cruise  upon  the  ene- 
mies of  the  estate.  Done  at  BuUoigne  the 
14th  of  July,  1696.  Maqjmon. 

"  Versionem  hanc  Anglicanam  in  omnibus, 
oom  suo  originali  GalUo  oonvenire  tester, 

«<  WujisLMOs  Rocu,  Not.  Pnb." 

He  was  afterwards  executed  according  to 
his  Sentence. 


S94.  Proceedings  in  Parliament  against  Sir  John  Fenwick,  bart« 
upon  a  Biil  of  Attainder  for  High  Treason ;  8  William  III. 
A.  p.  1696.* 


PnOCBBOINte  Df  THE  HoUSE  OF.CoMMONS. 

Naverr^fer  6M,  1696. 

Admiral  RUSSBLL  acquainted  the 
Hoose  of  Commons,  that  his  majesty  had 
given  leave  to  lay  before  the  House,  several 
papers  in  the  nature^ of  informations  of  sir  John 


*  **  There  was  indeed  reason  to  apprehend 
tanaulta ;  for  now,  after  the  queen's  death,  the 
Jaoobitea  began  to  think,  that  the  government 
liad  kat  the  half  of  its  strength,«nd  that  things 
«ovld  not  be  kept  quiet  at  home,  when  the  king 
AooM  be  beyond  sea.  Some  pretended,  they 
were  §ar  putting  the  prinoestf  in  her  sister's 
plsee  ;  bnt  that  was  only  a  pretence,  Io  which 
she  gave  no  sort  of  encouragement:  king 
James  lay  at  bottom.  They  fancied,  an  inva- 
sion in  the  king's  absence  would  be  an  easy 
attempt,  which  wookl  meet  with  little  resist- 
ance: so  they  sent  some  ^er  to  France,  in 
particniar  one  Cbamoek,  a  fellow  of  Magdalen 
«ott^pe,  who  in  king  James's  time  had  turned 
Fspisl,  and  was  a  hot  and  active  agent  among 
them:  they  oadertoek  to  bring  a  body  of  3,000 
home,  to  loeet  sueh  an  wmy  as  should  be  sent 
ever;  hot  Cliamock  came  back  with  a  coM 
neesvnl,  that  nothing  could  ^  done  at  that 
npott  whidi  it  was  lboi;||;ht 


Fenwick,  in  which  he  and  several  other  persons 
of  quality  were  named ;  and  desired  that  they 
might  be  ^ught  op  to  the  table  an^  read ;  and 
that  he  might  have  an  opportunity  to  jostifv 
himself,  or  if  he  did  not  that  he  might  fall 
under  die  censure  of  the  House.  And  Mr. 
Secretary  Trumbull  being  present,  dul  say. 


to  send  over  a  man  of  quality,  who  slxpuld  press 
the  matter  with  some  moie  authority :  so  the 
earl  of  Ailesbory  was  prevailed  on  to  go :  he 
was  admitted  to  a  secret  conversation  with  the 
French  king :  and  this  jfave  rise  to  a  design, 
which  was  very  near  bemg  executed  the  fol- 
lowing winter. 

**  But  if  air  John  Fenwick  did  not  slander 
king  James,  they  at  this  time  proposed  a 
shorter  ann  more  mfiilltble  way,  by  assassiuat- 
ing  the  king ;  for  he  said,  that  some  came 
over  from  France  about  this  time,  who  assured 
their  party,  and  himself  in  particular,  that  a 
ooflimu»ion  was  coming  over,  signed  bv  king 
James,  which  they  affirmed  they  had  seen, 
warranting  them  to  attack  the  bmg's  person. 
This,  it  is  true,  was  not  yet  arrived ;  but  some 
affirmed,  they  had  seen  it,  and  that  it  was 
trusted  to  one^  who  was  on  his  way  hither ; 
therefore,  since  the  king  was  so  near  going 
over  to  HottaBdy  that  he  would  probably  be 
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tfaik  he  had  fab  msMrty's  lesfe  to  lay 
papers  before  the  Honae;  aad  if  th0  Houae 
pleased,  he  ivooid  bring  themtip  te  tb&table. 

And  accordingly  (the  Hooae  shewing  a  ge- 
neral indtnation  lor  it)  they  were  faionght  up 
to  the  table  and  read  (being  t^  accoaot  be  gave 
of  the  last  plot  under  his  own  hand,  and  bis 
.examination  taken  by  Mr.  yemon,  aflerwards 
upon  his  trial  prodoeed) ;  and  after  the  same 
was  read,  tbe  House  ordered,  that  sir  John 
Fenwick  should  be  brought  iosawdiately  before 
them ;  and  that  no  person  should  in  the  mean 
time  speak  with  him,  or  give  or  receivef  any 
paper  from  him.  And  the  House  further  or- 
dered that  the,  Tord  Cutts,  sir  Henry  Hobart, 
and  Mr.  Norris,  three  of  their  members,  should 
see  their  order  executed,  and  in  the  mean  time 
adjourned  to  tbe  aftrrnooD. 

About  ftve  o'ekick  in  the  afternoon,,  sir  John 
Fenwiek  waa  brought  with  a  strong  guard 

Srhieh  the  knrd  Cutts  had  taken  care  for)  to  the 
ouse ;  and  being  brought  to  the  bar,  Mr, 
S^pesker  spake  to  him  thus: 

Mr.  I^feaker,  Sir  John  Fenwick,  the  House 
understands  that  you  fasTe  shewed  some  incli- 
nations to  make  a* discovery  of  the  designs  and 
prabtices  of  the  enemies  of  the  government ; 
you  have  now  an  opportunity  to  do  it;  and 
the  House  require  it  from  you,  that  you  make 
a  full  and  ample  discovery  of  aH  yon  knew  of 
that  matter. 

Sir  John  Fenwick,  Mr.  Sjieaker,  f  suppose 
tbe  House  is  not  ignorant  of  my  circumstances. 
t  am  indicted  of  nigh-treason,  and  have  been 
arraigned :  what  1  mive  done  to  serve  the  king 
and  nation  his  majesty  knows ;  it  hath  been 
communicated  to  him  by  his  privy  cooncil.  I 
do  not  know  but  what  I  say  may  nurt  myself; 
and  therefore  I  desire  that  I  may  have  some 
security  for  myself,  and  I  am  willing  to  tell 
thefullofaillknow. 

Mr.  Speaker.  Sir,  if  you  please  to  withdraw 


gone  before  the  commission  could  be  in 
England  V  it  was  debated  among  the  Jaco- 
bites, whether,  they  ought  not  to  take  the  first 
opportunity  to  execute  this  commission,  even 
Ihoogh  they  had  it  not  in  their  hands :  It  was 
resolved  to  do  it ;  and  a  day  was  set  for  it;  but 
as  Fenwiek  said,  he  broke  the  design;  and 
sent  them  wo^,  that  he  would  discover  it,  if 
they  wonid  not  promise  to  give  over  the 
thoughts  of  it :  and  upon  this  rei^n,  be  be- 
lieved, he  was  not  let  into  .the  secret  the  follow- 
ing winter.  This  his  lady  told  me  from  him, 
as  an  article  of  merit  to  obtain  his  pardon :  but 
be  had  trusted  their  word  very  easily,  it  seems, 
since  b^  gave  the  king  no  warning  to  be  on  bis 
guard ;  and  the  two  witnesses,  witom  he  said 
he  cbuld  pf6dace  to  vouch  this,  were  then 
under  prosecution,  and  outlawed :  so  that  the 
proof  was  not  at  hand,  and  tbe  warning  had 
not  been  given,  as  it  ought  to  baviejieen.  But 
of  all  this  the  government  knew  nothing,  and 
•ospected  nothing  at  this  time."    Burnet. 


for  the  preseuty  the'H< 
pleasure. 


will 


you 


[Su-  John  Fenwick  withdrew,  and  was  called 

in  again.} 

Mr.  ^aker  (Mr.  Paul  Foley).  Sir  John 
Fenwwki  since  yoo  withdrew,  the  Souae  hare 
considered  of  what  yon  said  at  tbe  bar.  They 
do  not  think  what^ou  said  isanaaawur  to  what 
they  rejiuire;  they  do  expect  a  fiiU  and  caollid 
confession  Jfrom  you  of  what  you  know  ;  and 
they  think  that  the  beat  way  for  ^roo  to  obtain 
the  ftivour  of  the  House  is  to  deal  ingeonously 
with  them. 

Sir  Jo4fi  Fenmiek.  Sir,  1  aui  in  the  handsof 
the  law,  and  I  would  not  do  any  thing  that  fans 
majesty  might  be  aii^fry  with;  fir  1  do  not 
know  it  is  with  his  majesty's  consent:   1  have 


jetay^cm 
acquainted  him  fully  with  all  I  know  of  the 
matter;  this  is  all  the  aconnnt  I  can  give  you 
at  thia  tame.  It  is  a  dangerooa  point  that  i 
am  under ;  I  know  not  but  I  nnay  come  to  my 
trial  in  a  few  days :  and  what  I  may  say,  OMiy 
rise  up  against  me  in  a  court  of  jodicamre :  I 
humbly  propose  it  to  the  honae,  if  they  do  not 
think  It  a  bard  case  for  ane  to  aaake  any  eonfoa- 
sion  here,  when  his  majesty  hath  all  I  know, 
1  ahall  be  very  ready  to  do  wtiat  this  honourable 
House  pleases  to  lAmmand  me ;  but  I  desire 
this  H  ouse  will  consider  my  cireumstancea.  I 
wouM  BOC  ofleud  the  king,  ncreiend  thia  House. 

Thereupon,  Mr.  Speaker  again  spoke  to  him 
to  withdnw :  and  being  withdrawn,  the  Honae 
debated,  whether  they  should  acquaint  him 
with  their  having  those  Papers  of  Informatkm. 
But  they  did  not  thmk  fit  to  do  it  for  thia  rea- 
son, be<»use  they  thought  these  Papera  were 
a  contrivance,  and  miule  by  others  for  him ; 
and  that  the  beat  way  to  get  the  truth  out  of 
him,  wouki  be  for  him  to  tell  his  own  story. 
Besides,  if  the  House  should  let  him  know  they 
had  those  Papers,  he  wouM  only  refer  to  those 
Papers,  as  he  had  latdy  done,  whed  be  waa 
examined  by  the  king  and  council. 

It  was  also  debated,  whether  there  ahoold 
be  any  threatenmg  worda  used  towarda  htna;; 
but  they  thought  that  not  proper;  for  his 
confosskm  ouffut  to  be  fifee  and  natural. 
It  was  also  d^ted,  whether  they  slioukl  take 
notice  of  his  majesty's  consent;  but  that  waa 
not  thought  fit,  being  thought  derogiitory  to 
the  privileges  of  the  House.  So  the  Rouae 
ordered  him  to  be  called  in  again ;  and  Mr. 
Speaker  delivered  the  sense  of  the  House  to 
him  in  these  words : 

[Sir  John  Fenwick  at  tbe  Bar.] 

Mr.  Speaker.  Sir  John  Fenwick,  tbe  House 
has  considered  of  what  you  have  said,  to  ex- 
cuse your  making  a  discovery  of  your  know- 
ledge of  tbe  designs  and  practiceaof  the  ene- 
mies of  the  government ;  and  they  think  what 
you  stand  upon  is  only  an  excuae ;  they  tbiuk 
you  have  no  reason  to  anprehead  -tlie  king 
shouM  be  angir  with  you  tor  osakidg  ai^  dis- 
covery to  this  House,  this  being  the  (woper  pbca 
to  enqoue  of  All  things  that  do  rdatn  to  the  king 
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upon  a  BiU  ofAiUdttder, 

(dally  hit  majes^'t  safety ; 
xod  yoa  ou^t  to  Biscorer  to  (Mm  what  you 
knoir.  As  to  whal  yoa  stood  Qpon^  that  yoa 
tiboaki  not  be  prejadioeil  by  what  you  di8Co?er 
here,  1  am  oommaiMlcd  to  tell  yon.  they  do 
uke  notice  by  what  yoa  have  said  iiere,  that 
yoo  have  already,  notwithstanding  what  yoa 
ay,  disDOftted  it  to  the  king  and  coancil :  and 
tbey  command  me  to  teil  yon«  that  yoa  hare 
no  reason  at  all  to  apprehend,  that  you  shall 
fii/Ter  any  thing  if  you  make  a  fnU  and  free  dis- 
covery here;  no  man  that  ever  did  so,  and  dealt 
candidly  with  this  House,  ever  did :  it  is  in 
JQW  power  to  deserve  the  &voar  of  the  House ; 
It  is  raqcirad  by  the  House,  that  yoa  make  a 
discovery ;  and  this  is  the  last  time  that  yoa 
are  libe  to  be  asked  to  do  it. 

Sir  J.  Femnck.  Mr.  Speaker,  I  know  not 
what  answer  to  make  to  this  House ;  I  would 
DOt  willingly  oi^d  it;  what  I  have  informed 
thekhig  of  n  a  ^reat  deal^  and  a  man  wonU 
htresosM  little  lime  to  leooUect  himself;  and 
I  bave  been  kept  a  very  ekme  prisoner,  and  had 
ooooDvenieacv  of  peto,  ink,  and  paper;  it  Is 
d  to  remenaber  jttst  of  a  sudden ;  and  I  would 


vriilio^Iy  be  secQie  his  majes^  will  not  be  an- 
gry With  BM.  I  was  in  hopes  that  his  muesty 
would  htTe  informed  the  Home  himseir ;  he 
bath  aU  that  J  know ;  my  cirQnnstanoes  are 
bard,  I  am  in  danger  every  day  to  be  tried,  and 
1  desire  to  be  aecwed,  that  wMt  I  sajrshaH  not 
rise  op  b  iwigaoA  against  me;  it  is  hard  to 
make  me  aecoae  myself  onder  these  circum* 
rtances,  and  rery  hard  to  put  ne  on  it  now. 

Sir.  Speaker.  As  to  what  yoa  say  rehting 
to  the  finur  of  his  majesty's  displeasore,  and  the 
other  e:i^ase,  yoa,  have  had  Tour  answer  al- 
Vttdy.  As  to  what  you  say  reuiting  to  tjme,  if 
ysn  will  m^w  declare  what  you  know  and  re- 
OKmber,  tibe  House  will  take  it  mto  oonsidera- 
liM,  whether  they  will  give  you  fiirther  time 
to  make  up  the  rest 

Sir  J,  Fenwick.  8ir,  his  majesty  hath  all 
cnctl^ ;  it  is  impossiUe  for  me  to  inform  you 
ofit  withoo^  accusing  myself:  I  do  not  really 
^OQW  what  to  ask  bot  a  little  time,  if  tbey 
^otttil  please  to  give  it  me. 

Mr.  Speaker,  Sir,  you  know  already  what 
t^ie  Hntise  reqaires  of  you . 

^r  J.  Femcick.  i  do :  bat  it  is  no  excuse 
titat  I  have  made :  what  I  have  told  is  truth, 
to  the  best  of  my  knowledge:  lam  not  veiy 
good  at  speaking;  and  if  I  might  havealittto 
time,  1  shnll  do  what  Hfey  please  to  command 
Be. 

Mr.&>eoJb«r.  Ifthatbeallyot^havetosayi 
'^yoo  please  ta  withdraw,  you  shall  know  Oe 
pleuare  of  the  House. 

(Sr  John  Fenwick  withdraws.    Is  called  in 
agaio*) 

^.Speaker,  Sir  John  Fenwick,  this  Hoose 
bave  esnsidered  what  you  stood  upon  when  yoa 
were  here  last,  that  year  menSory  was  bad,  and 
tbat  yea  deaind  time;  bat  the  House  think  it 
'matter  of  fieat  moment  to  the  king  and  the 
*4ioleailisiH  that  those  that  eve  their  ened 


Houae  4io  not  tmnk  nt  to  give  you  ume ; 
if  they  find,  by  year  diseovery,  that  you  < 
candidly  and  ingenuously  with  ^bsM,  and  fa 
told  them  as  much  as  joa  kaour  vpon  y 
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should  be  discorerad  as  soon  ar  possible;  and 
this  being  a  matter  within  yeor  knowledge,  the 
Houae  do  not  think  fit  to  give  you  time ;  hut 

- ■  deal 

hate 
your 
memory,  they  will  consMler  ef  yaw  reqoest  of 
giving  you  tone  for  the  rest. 

Sir  jT  Fsnwtcib.  When  first  1  spake  to  the 
privy  •cbonsdlor,  1  proposed  it  to  him,  whether 
I  nnght  have  a  pardon  withoot  being  an  evi- 
dence against  any  man  ;  and  in  that  case  I 
would  serve  the  king  so  as  to  tell  him  all  that 
I  knew.  It  was  upon  honour  that  I  did  it  to 
bim,  and  he  took  the  words  in  writing  from 
me,  and  sent  them  to  the  king  in  Flanders. 
The  king's  answer  was.  That  he  made  no  ob- 
jection asjto  my  being  an  evidence,  nor  his  giv- 
ing me  a*pardon ;  but  that  I  could  expect  no 
pardon,  till  he  Jkuew  what  I  could  sa^ :  upon 
that  I  was  encouraged  to  do  what  I  did  for  his 
miyesty 's  service ;  and  have  found  in  all  my 
business  since,  whatever  1  do  or  say,  the  an- 
swer is,  it  is  not  satisfactory ;  andlamwhere' 
I  was.  When  this  was  done,  there  was  a  mes- 
sage sent  to  me  firom  the  lords  justices.  That 
this  was  not  satisfiictory,  and  I  must  tell  all  I 
know:  now,  when  a  man  hath  told  all  he 
knows,  and  this  must  still  be  the  answer,  it  If 
very  hard.  The  kins's  answer  w^s,  That  I 
should  more  fully  m&e  good  what  I  had  said. 
Sir,  I  did  aAerwards  explain  what  I  had  in- 
formed that  honourable  person,  and  stUl  it  wai» 
not  satisfactory.  I  hone  I  shall  not  find  this 
from  this  honourable  House:  I  am  upon  my 
lite,  and  I  hope  this  House  will  consider  of  it : 
I  know  this  House  is  good  security  if  I  had  it ; 
but  till  I  have  it,  I^am  under  these  circum* 
stances,  and  I  may  at  last  be  told  all  is  not  sa^ 
tisfactory :  I  desire  the  House  will  please  to 
consider  of  it. 

Mr.  Speaker.  Sir,  you  know  the  pleasure  of 
the  House ;  yoa  know  what  they  rrquire  of 
you. 

Sir  /.  Fenwick.  I  am  very  unwilling  to  offend 
the  House  ;  but  these  are  very  hard  circum- 
stances, to  be  told,  when  I  have  done  all  I  can, 
it  is  not  satisfactonr. 

Mr.  Speaker.  Sir,  you  know  what  the  Hoase 
does  exnect ;  you  must  either  give  them  satb- 
faotion  m  it,  or  withdraw.  (Accordingly  he 
withdrew.)  And  a  motion  was  made  for  leave 
to  bring  in  a  Bill  to  attaint  sir  John  Fenwick  of 
high-treason;  and  after  a  debate  thereupon, 
the  House  divided.  Yeas,  179.  Noes,  61. 
So  it  passed  in  the  affirmative. 

Movember  9.  JThe  BUI  was  presented  to  the 
Hoose;  and  afbr  a  long  debate,  the  questiotf 
was  put  for  the  second  reading  of  it ;  where- 
upon the  House  divided.  Yeas,  196.  Noes, 
104.  So  it  passed  in  the  aflkmative,  and  .Fri- 
day  morning  was  appoHited  for  it  .The  same 
day  the  House  ordered,  That  sir  John  Fenvri^k 
should  have  a  copy  of  the  Older  for  rendfaig 
the  Bill  the  second  time,  and  a  copy  of  the 
Bill;  and  that  he  should  be  allowed  pen,  ink. 
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•od  paper.  AqiI  further  ordered,  Tint  Mr. 
Attorney  GeDeral  and  Mr.  Solicitor  General 
should  prepare  and  produce  the  evidence 
againat  nim  on  Friday  morning. 

And  Mr.  Speaker  this  day  acquainted  the 
House,  that  he  had  received  a  letter  from  Mr. 
Fuller,  whieh  he  thought  fit  te  aoquainl  the 
House  with ;  but  upon  a  question  for  reading 
of  it,  H  passed  by  a  very  great  majority  in  the 
negative;  so  that  there  was  no  division  upon 
that  matter,  but  the  letter  was  writ  in  the  words 
following : 

"Sir; 
"  1  presume  that  no  person  whatever,  in  the 
interest  of  the  present  government,  bath  been 
'  more  actually  en^ged  with  sir  John  Fenwick 
than  myself,  it  bem^  imr  fortune  several  times 
t9  bring  letters  to  htm  from  the  latedctug  and 
queen  at  St.  Germains,  and  to  carry  his  an- 
swers: I  have  also  been  with  him  at  private 
consults  of  the  late  king's  adherents,  as  my  In- 
formations assert ;  so  that  if  I  may  be  service- 
.able  to  the  detecting  his  treasons,  I  shall  be 
very  ready  to  serve  the  government,  and  to  de- 
monstrate my  integrity.    I  am.  Sir,  Sec, 

««  W.  FULLER.»» 

November  ^0.  Sir  John  Fcawick  sent  the 
ipeaker  a  Letter  in  these  words : 

"  Sir ;  Newgate,  lfo9,  10. 

*«  f  would  have  addressed  myself  in  the 
humblest  manner  I  could  to  the  honourable 
House  of  Commons,  from  whom  I  recdved  a 
copy  of  a  Bill  against  me  with  their  order ;  but 
my  "keeper  will  not  carry  any  paper  firom  me 
but  to  yourself,  to  whom  I  durst  not  presume  to 
■end  a  petition  to  deliver  for  me.  Therefore  I 
beg  the  favour  yon  will  please  to  acquaint  the 
House,  that  it  is  my  humble  petition  to  them. 
That  they  would  give  leave  for  my  counsel,  sir 
Francis  Pemberton,  sir  Thomas  Powis,  and  sir 
Bartholomew  Shower,  to  come  to  me  with  mv 
solicitor,  Qiristopher  Dighton,  to  advise  with 
alone.  The  keeper  will  not  so  much  as  let  me 
send  the  copy  or  the  bill  and  order  to  my  soli- 
citor, so  it  is  of  no  use  to  me :  I  humbly  b^ 
they  will  pYease  to  give  order,  that  I  may  have 
all  assistance  that  is  necessa^  for  me,  and*  that 
you  wilt  pardbn  this  trouble  from, 
"  Sir,  your's,  &c. 

*«  John  Fenwick." 

Upon  this  Letter  they  did  readily  order  that 
be  should  be  allowed  two  counsel  to  make  his 
defence,  and  that  they  might  be  alone  with 
him ;  and  after  some  debate,  did  give  leave  thai 
he  might  have  the  solicitor  he  desired,  thouflrh 
il  was  said,  his  solicitor  was  a  very  great  Ja- 
laobite}  and  it  was  insinuated,  that  he  was 
aoapecled  to  be  concerned  in  the  escape  of 
Goodman ;  but  it  was  also  said,  that  he  had 
been  made  use  of  as  his  solicitor  to  prepare,  for 
his  Trial,  and  before  that,  in  other  matters ; 
and  so  that  it  might  not  he  thought  that  there 
was  any  hardship  upon  him,  in  tliat  respect^ 
the  House  thought  fit  to  allow  Mr.  Dighton-  to 
be  his  solicitor. 


November  13.  A  Petatkm  was  presented fro» 
sir  John  Fen  wicky  as  follows : 

To  the  Hon.  the  Knights,  Citizens,  and  Bur-* 
cesses  in  Parliament  assembled :  The  huoH 
Ue  Petition  of  Sir  John  Fenwick,  hart. 

<«  Sbeweth, 
<«  That  there  being  a  Bill  of  Attohider  brought 
into  this  House  for  the  altainting  of  your  peti^ 
tioner  of  High -Treason,  and  your  iietilioner  m 
advised,  that  there  are  many  weighty  reason^ 
to  be  offered  against  the  said  bill :  Your  peti- 
tioner therefore  most  humbly  prays,  thai  your 
honours  will  be  pleased  to  hear  him  by  bis 
counsel  minst  the  passinr  of  the  saki  bill  at 
the  bar  of  this  honourable  House ;  and  to  ap- 
point such  timie  for  the  same,  as  to  your  ho-' 
nours  shall  seem  meet.  And  your  petitioner 
shall  ever  pray,  See,  ^  J.  Fenwick.'* 

Which  prayerof  kis  Petition  was  granted. 

Nov.  13.  Sir  John  Fenwic|;  was  brought 
to  the  House,  by  order,  from  the  prison  of 
Newgate ;  and  there  being  a  very  great  com- 
pany of  strangers,  both  in  the  Lobby  and 
Sneer's  Chamber;  and  the  House  being  full 
or  members,  to  prevent  the  inconvenience  that 
such  a  number  of  people  erowdbg  in  no^l 
occasion,  the  Lobby  was  ordered  to  be  deared 
of  all  persons  that  were  not  oonoemed,  and  also 
the  Spieaker's  Chamber,  and  that  the  back-door 
of  the  same  should  be  locked,  and  the  key  laid 
upon  the  table :  but  it  having  beoi  said,  tiiaT 
the  Lords  did  admit  the  members  of  this  House 
to  hear  their  debates,  there  was  private  inti- 
mation given  the  serieant  to  let  them  remain  in' 
the  Speaker's  ChamBer,  when  othem  Vere  re- 
moved. 

Then  sir  John  Fenwick  was  ordered  to  be 
brought  to  the  bar  i  but  it  being  a  proceedings 
of  that  nature,  that  none  of  the  ancienteat  mem* 
bers  could  give  a  precedent,  it  was  necessary 
to  settle  some  prehminaries ;  and  the  first  ques* 
tion  that  was  moved,,  was,  Whether  the  Mace 
ought  to  lie  upon  the  table  when  sir  J.  F.  waa 
in  the  House,  or  whether  the  ^egeant  ou^hl 
not  to  stand  by  him  with  it  at  the  bar  P 

Mr.  Smith,  Sir  John  Fenwick  being  a  pri-- 
soner,  the  mace  ought  to  be  at  the  t«r,  and 
then  no  member  can  speak. 

Mr.  Boyle.  This  hearing,  of  any  thine  t 
can  thinlcof,  is  most  like  the  hearing  or  an> 
election ;  and  then  the  n^ace  is  upon  the  table,' 
and  every  one  has  liberty  to  speak  and  asiiL- 
questions* 

ChanceUdrof  the  Exchequer,  (Mr.  Chnilev 
Montague.)  The  Mace  ought  not  to  be  npoo 
the  table,  because  he  is  a  prisoner :  the  shertfiSi 
of  London  can't  have  him  in  custody  here,  and 
80  they  deliver  him  ibto  custody  of  the  seijcaat. 

Mr.  X  Rome,  That  ai^gomeot  would  be  |[«od, 
if  he  oould  not  be  in  custody  of  the  seoennt 
unless  he  had  thennace  in  his  hand. 

Mr.  Brotherton,  The  yiace  ought  to  faenpoa 
the  table,  because  the  bill  is  to  be  read. 

Mr,  CAr.  JUMjgfWc.  The  mace  o«ght  to  b% 


UB] 


if|Mfi  a  SiBofJ^amehr. 


M^tfaetable.    Never  any  bill  was  read  but 

Ike  iMce  WIS  umni  the  taUe. 
Col.  GramvilU.   If  the  maoebe  Vf6a  the 

table  it  wsaid  be  a  great  hardship  ta  the  meni- 

km  that  they  caonot  speak,  and  a  great  hard- 
tbip  opoQ  the  prisoner  that  he  cannot  )»k  any 
^aartioas.  My  loni  Tbrriaffton  was  brought 
^rinaer  from  the  Tower,  and  apon  aooooot  of 
bis  quality  the  bouae  did  not  let  him  go  to  the 
W;  bat  white  he  was  in  the  house,  the  maoe 
vas  upon  the  table,  and  be  gave  an  aoeonnt  of 
tbe  wbole  campaign ;  and  every  body  was  at 
liberty  to  ask  what  qosstions  they  pleased. 

Mlanuy  General,  (Sir  Thomas  Trevor«) 
Tbematleris  very  new:  and  I  think  it  is  ne- 
oesary  you  resohre  upon  the  method  before 
y«i  call  m  the  counsel,  that  you  may  aoquamt 
tfae  ooanad^with  it ;  I  think  it  not  proper  that 
tbe  Biace  shook!  be  npon  the  table,  beomse  he 
iiapriaoner;  though  it  may  not  be  necesaarr 
tbat  tbe  ssTJeant  sbonld  have  it  npon  his  ahonf^ 
4craalltbetime,bnt  he  may  ease  himself.  I 
bdiere  yoo  will  nsk  sir  J.  F.  what  he  has  to 
nr,  hot  no  questions  to  make  bun  aocnse  him- 
fdf :  aod  I  humbly  propose  it  to  yoo,  that  after 
tbe  coaosel  is  called  in,  they  may  open  tbe  na  • 
tore  of  tbe  evidence^  against  sir  J.  F. ;  and 
tbcq,  whether  vou  will  permit  them  to  go  on, 
« they  aball  withdraw,  and  the  honae  wiu  con- 
Miar  what  questions  shall  be  asked. 

CoL  Mordaunt,  I  hope  the  questions  will 
be  taken  down  upon  a  paper  by  the  Speaker, 
and  then  read  to  OS,  that  we  may  see  if  they  be 
right,  and  so  asked  by  the  Speaker. 

Sir  IT.  WUliamM,  If  the  mace  is  not  upon  the 
table,  oar  mootbe  are  mozsled :  we  are  m  the 
aatore  of  judges  ;  and  shall  we  pass  a  vote  that 
the  judges  shall  not  ask  any  questions  ? 

Sir  Tho,  Dyke.  1  cannot  be  informed  with- 
out atkiog  of  qoestioiis:  I  know  not  whether 
yos  are  %  House  without  it,  without  having 
the  maoe  upon  tbe  table.  And  will  yon  act  in 
yaor  highest  capacity  without  being  a  House  P 
1  do  not  know  bow  it  was  when  the  lord  Tor- 
nagtSB  was  here;  but  when  the  duke  of  Leeds 
was  here,  the  mace  waa  upon  tlie  table. 

Mr.  BoyU,  I  wish  you  bad  appointed  acorn- 
niiitee  to  have  settled  tbe  preliminaries,  and 
that  tbe  bill  had  DOC  been  brought  in  at  all ; 
vbat  they  labour,  as  a  matter  to  avoid  deUy, 
Btty  oecasion  more.  For  though,  when  you 
^»nj  the  maoe  to  the  table,  no  member  should 
juve  tbe  liberty  to  speak,  yet  any  member  hath 
liberty  to  desire  that  the  counsel  may  with- 
^w,  and  they  must  withdraw,  and  the  maoe 
nast  be  brought  upon  the  table. 

OmictfExcheq.  That  gentleman  is  oer- 
^via  the  right:  but  I  think  the  maoe  must 
^  be  opon  tiMs  table  till  when  the  prisoner  is 
here;  aiid  I  think  the  questions  must  be  asked 
by  tbe  chair.  The  longest  examinations  that  I 
reoieiiiber  waa  of  the  admiralty,  and  then  the 
||M>tioDs  were  asked  by  tbe  chair.  For  the 
ustance  of  my  lord  Torrington,  it  is  true,  he 
bad  aot  tbe  BDa4 


( with  him,  but  be  came  at  his 
^request,  be  came  to  give  you  an  acconnt. 
*>  bis  proceediDgs :  and  m  tbat  case  ttot  a 
VOU  XIIL 
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asked   by  any  member;  any 
member  hath  liberty  to  propose  any  question, 
but  it  must  be  ssked  by  the  chair. 

Afterwards  the  question  was  put,  and  it  pass- 
ed, That  sir  John  Feuwick  should  stand  with 
the  mace  at  the  bar. 

Tl|en  a  question  arose  about  reading-  of  the 
Bill :  some  geotleinen  said,  it  could  not  be  read 
when  the  counsel  was  present,  for  the  msce 
would  be  off  the  table;  (and  they  seemed  to  be 
under  a  difficulty  by  having  passed  the  bst 
question;)  others  said,  it  was  not  neoesaary  to- 
read  it  whilst  sir  J.  F.  was  present,  he  M^ving^ 
had  a  copy  of  it;  but  at  last  it  wasthotightrea- 
'sooable,  it  being  in  tbe  nature  of  a  charge  upon* 
him,  that-  it  should  be  read  to  him  wfa«n  pre- 
sent with  his  counsel ;  and  it  was  said,  it  wao* 
doneso  in  the  ease  of  indictments,  though  eo-* 
pics  were  delivered  to  them :  but  it  should  ber 
read  only  as  a  matter  of  form,  as  a  charge  to 
which  he  was  to  answer ;  but  it  could  not  be* 
reckoned  a  aeoond  reading,  according  to  the 
rules  of  the  House,  the  maoe  being  off  the  ^ 
table ;  and  therefore  it  should  be  raid  again' ' 
when  the  boonsel  and  he  was  withdrawn.  And 
it  waa  said,  that  the  Jonmabi  did  take  notice, 
that  in  some  cases,  as  in  the  case-  of  an  ad- . 
joumed  debate,  sosne  bills  had  been  read  four 
times ;  and  so  it  was  agreed,  and  that  difficulty 
was  solved.  . 

And  the  seijeant  took  tbe  maee^  and  brought 
sir  John  Fenwick  to  the  bar ;  and  Counsel  waa 
admitted  for  him*  and  for  the  bill,  viz.  Mr. 
Seijeant  Gotild,  kin|^*s  seajeant,  and  Mr.  Re-« 
corder  Level,  likewise  king's  seneant.  And 
sir  Thomas  Powis,  and  sir  Bartholomew 
Shower,  for  sir  John  Fdnwick. 

And  Mr.  Speaker  opened  tbe  matter  thus : 

Mr.  Speaker,  Sir  John  Fenwick,  the  house 
have  received  Information  that  yon  have  been 
fn  a  horrid  conspiracy  against  the  lifo  of  his 
majesty,  and  for  bringing  m  a  French  force  to 
invade  this  kingdom,  that  you  have  been  in- 
dicted thereof;  and  they  have  considered  the 
nature  of  the  crime  with  which  yoir  stand 
charged,  and  how  destructive  it  would  bavw 
been  ([if  it  had  succeeded)  to  the  very  being  of 
this  kingdom ;  and  therefore,  that  yoo  may  not 
go  unpunished,  if  you  are  guilty,  nave  ordered 
a  bill  to  be  brought  into  this  house  to  attaint 
you  for  hig[h-treason,  which  hath  been  once 
read,  and  will  be  now  read  to  yon  at  tbe  bar  ; 
and  then  you  will  hear  the  evidence  JU^aiost 
you,  and  have  liberty  to  make  your  defence : 
and  though  you  cannot  claim  any  right  there- 
to, this  house  (to  shew  how  rouly  they  are  t» 
favour  you,  in  giving  you  any  reasonable  helpto 
make  your  defence)  do  allow  you  counsel  ta 


;  you  therein ;  and  having  granted  yoo  this 
their  lavoor,  they  doeicpect  that  yoo  will  make 
a  good  u|e  of  it  I  am  likewise  to  acquaint 
those  that  are  your  counsel,  that  this  house  do 
reckon  their  own  prudence  will  so  guide  thern^ 
as  not  to  give  any  just  offence  to  this  house ; 
and  that  they  will  not  be  allowed  to  quastkiA 
8N 
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ike  power'  of  pailianieiili  to  poM  bilk  o£  a*» 
Uioder,  when  they  judge  it  reqiiiaiitt;  of  whidi 
Ibn  borne  is  more  proper  to  jadge  than  any 
priTiite  person,  and  therefore  tbey  will  oo|  al- 
low yoQ  t6  dobate  that  point.  Let  the  Bill  be 
iwid> 

[Clerk  of  the  House  of  Commoos  reads*] 

« Whereas  sir  John  Fenwiek,  bad.  was,  upoD 

*  the  oiAhs  of  George  Porter,  esq.  aod  Cordel 
«  Qoodmao,  gent  at  the  ^esskma  of  Ofsr  and 
« Tehnioer  held  for  tbe  dtj  of  LondsivoB  the 

*  «8th  day  of  May,  1606,  iodMtod  ef  Hif  h 

*  Treaaon,  in  ooaspaasRijr  and  unaginiof  tne 

*  death  and  daalmctioiiof  bia  migcety,  and  ad* 
*'herin^  to  bia  enemies,  by  oonsnltinff  ami 

*  agreemg  wiik  several  persons  (wheraof  soaM 

*  havebeen  ahnsady  attainted^  and  otbcn  not 

<  yet  brantrht  to  their  trial  for  the  said  treason) 

<  ai  several  meelbgs,  to  send  Robert  Chamoek^ 

*  ainee  attainted  and  execatodfbr  Bigh  TVeap 
*^son,  in  oonspiriog  to  assassinato  his  majesty's 


^  H  i9  the  statute  8  WiH;  3,  c.  4.  The 
must  aot  in  the  alslnto  book  is,  <«  An  Aet  to 
9»mni  such  of  the  pstseaa  ooncemed  in  the 
Into  henid  GoMpiraoy  to  sasaminato  hie  mi^ 
jesty  >  royals  person,  wbaaie  fled  from  jostiee, 
«nkBs  tbej^  render  themselTes  to.  justiee^  and 
-  ht  oontiniiing  seteraiothem  of  the  sakl  con< 

apirators  io  costody."  By  which  it  was  c 

ed,\Thaf  ifi  sir  Gemge  Baralay,  k&t. 

J«bnfsii,  aliaa  Harrison,  Dnranti  •«•« 

Unrance,  Aliohael  Hare,  m^or  Geoive  Holmes, 
Philip  Hanlbvd,  alias  Browne,  Ri<£ard  Rtcb- 

atidson,  John  Maxwell, Bryerly, 

Blewden, Hnogate,  shall  not  on  or  before 

the  «5th  day  of  March  a.  d.  1607,  render  them- 
aelf  es  to  the  Chief  Justice  of  the  King's  Bench, 
or  one  of  tbe  Secretaries  of  State  m  order  to 
their  trials  for  treason  then  snch  of  them  as 
ahall  not  so  render  him  or  tbemaelres,  ^  aforo: 
aaid>  shall  stand  and  beconrided  and  attaintedi 
aod  am  hereby  convicted  aod  attainted  of  high 
treason,  and  shall  suffer  tbe  pains  of  deMi, 
and  incur  all  forfeitures*,  pehalties  and  dis- 
abilities, as  traitors  oonvtctod  and  atuinted 
ef  high  treason.  And  it  was  farther  enacted, 
That  Counter,  John  Bemardi,  Robert  Cassels, 
Robert  Meldrum,  James  Chambers,  and  Ro- 
bert Blackboume,  who  had  been  committed, 
and  were  in  custody  in  Newgate  ibr  the  sud 
conspiracy  and  treason:  and  such  odter  per- 
sons who  shall  hereafter  render  themselTes,  or 
ahall  be  apprehended,  and  against  whom  there 
shall  be  eridence  upon  oath  of  their  being  con- 
cerned in  the  said  barbarous  and  bloody  con- 
apiracy  of  assasaioatinp  the  ])er8on  of  liis  sacred 
tm)esty^  shall  be  detained  and  kept  in  custody 
without  bail  or  mainprize,  until  the  1st  day  of 
January,  which  shall  be  in  the  year  of  our 
I^rd,  one  thousand  six  hundred  ninety  seven, 
nnless  they  shall  be  sooner  bailed  by  order  of 
^uncil,  signed  by  six  of  his  majesty's  most 
honourable  privy  council.  See  tbe  next  Case. 
See  Observations  on  the  forms  of  BiUs  of 
Attainder  dted,  vol,  li,  p,  1040, 


^•ieBadpemMi(whenk€M  kog  piasaris)  ta 

*  the  late  king  James  in  Vkeanca,  to  invile  sad 
« mKav^[%  the  yreneh  Ung  to  invade  this 
'  kmgdeiD  with  an  armed  mos,  by  promisiBgi 

*  to  join  with  and  asBMt  him  withmen  and  anaa 

*  upon  auch  invasion.  And  whersas  the  slid 
*sir  John  Fenwick  did  obtain  bis  majesty's 

*  fuMoar  to  have  hia  trial  delayed  fivm  ttms  is 
^  time,  upon -hia  repeated  promasm  of  makis^ 

•  ^^  i^u  fninff^ginH   of  bn 


knowledg[e  of  any  desigD  or  coospirMy 
against  us  mi^iasty's  person  or  geverameBt, 


'  and  ef  the  persons 
^wihereas  he  has  sa 


fhr 


And 
bis  majesty's 


ency  and  indulgence  thsrem,  that, 
of  mamng  auch  cottftsston  he  hath 

*  contrived  and  formed  false  and  scaadabnn 
^•papm  aa  hie  informations^  rsfiesting  on  tbe 

*  fldeliiy  of  aeveml  n^le  peesa,  diveie  menbRS 

<  ef  tbe  House  of  Comasena,  and  others,  oaly 

*  by  heanay  ;  and  contriving  therm  to  on^ 
^dermine  dbe  government,  and  create  jea« 

*  touaies  betsreea  the  kin^  and  his  suljeeH^ 

*  and  to  stifle  the  real  conspiracy.  And  wbere* 
« as  Cordel  Qeodman,  one  of  the  witoeMS 

*  against  tbe  said  sir  John  Feowiok,  to  prors 

*  the  said  treason,  lately  and  since  the  aeversi 
« times  appointed  for  the  trial  of  the  said  sir 
«^  John  Fenwtok,  at  one  of  which  times  the  said 

*  sir  John  Femakdt  had  been  accordingly  tried, 

*  hadiil  not  been  fer  the  expectation  c^tbe  nid 
« discoveries  so  often  piwmiaed,  is  wtthdrswn-; 

<  so  that  the  sttd<  Gordel  Ooodman  cannot  be 

*  had  to  give  evidence  upon  any  trial.  Be  it 
« enacted  by  the  king's  most  excellent  miyeity, 
■  by  and  with,  the  advice  and  conseiit  of  tbs 
«  Lords  Spiritual  and  Temporal,  and  Commons 
'  in  this  jiariiament  assembled,  aod  by  tbe  au« 
«^thority  of  the  same,  That  the  said  sir  John 
«  PenwKk  is  hereby  convicted  and  attainted  of 

*  High  Treason,  and  shall  suffer  the  pains  of 

*  death,  aod  incur  all  forfbitorea  ai  a  penon 
«  attainted  ef  High  Treason.' 

Mr.  Speaker.  Mr,  Seijeant  GooM^  tbe  bouse 
expecte  from  you,  and  Mr.  Seijeant  Lovf I,  that 
you  open  the  evidence  you  have  to  prove  the 
suggestions  of  the  Bill. 

Seij.  Gould,  Mr.  Speaker,  we  are  here,  ia 
obedience  to  your  commands,  to  give  an  sc* 
count  of  the  chaige,  and  likewise  of  tbe  eri- 
denoe  of  the  fact,  that  is  against  this  gen- 
tleman, sir  John  Fenwick.  The  charffe  against 
sir  J.  F.  is  for  high  treason,  and  high  treason 
of  the  hiehest  degree ;  it  is  no  less  than  a  de- 
sign  of  cteposing  tbe  kiu^,  and  subvertiDg  the 
government,  and  subjectmg  it  to  a  Frencb, 
arbitrary,  and  slavish  power.  It  further  chaqpes, 
that  in  prosecution  of  this  conspiracy,  be  hath 
met,  together  with  several  others,  who  have 
consulted,  consented,  aod  agreed  together  to 
bring  in  a  Frencb  army  uiion  os ;  and  in  order 
to  that,  as  a  particular  overt  act,  it  is  charged, 
that  they  contrived  to  send  one  to  the  late  king 
James  to  bring  in  a  French  power  o[»on  os. 
It  is  charged  likewise,  that  lie  conspired  to 
levy  war  upon  us,  and  for  thai  purpoae  did  pro- 


iiiitjfM^nA oOmt  WMlike  •rait.  This  I 
tiki  IQ  be  the  subeUDee  of  the  charge,  as  laid 
intheindietDieiit — ^Now,  wk^  it  please  yoo, 
Kr.  flpaalBV,  as  for  Um  ef  idenoe  of  .the  foct 
cbuyedsBdattMlmliBtbisiadietiiieDt:  It  is 
so  Moei  eertttoly  toaoy  at  this  time  of  day 
(After  10  mtay  trials,  so  many  oooyiotioos,  so 
ansy  attsindan),  thai  Ibr  some  jrears  last  past 
tbcK  bath  beeo  «  fricked  ooospiracy  to  brioff 
IB  t  Ficodi  power  vpon  as,  to  subvert  this  gooa 
f»tmBait,aDdtooeposethekiiiff;  but  God 
Alaughty,  by  SDecttl  torovidenoe,  hath  always 
picreDted  sad  teppouted  them.  We  know, 
ever  wice  the  business  of  La  Hogoe  (in  which, 
CNQ  by  a  miiMle,  God  dinnpotnted  them) 
dwjrbsTe  been  still  restless,  and  hiiye  been  in- 


Mnsoitosetapagaan  this  deaign;  snd  for 
tbh  hsTO  plotted  to  briof  in  a  French  power, 
asd  have  not  had  any  regard  to  tho  Idng'smeicy 
■hewed  to  them,  and  that  ' 


acHof  pariiamenft,  but  have  still  penistied  in 
^  Mae  designs. — As  to  the  cbaige  upon  this 
|{adsnisaatthebar,weahaUsh0w  vov  thst 
^    seraraf 


atine:  ia  the  year  ieiM»  for 

>^  was  a  coaapifaoy  carried  aa,  bat  did  not 
(ab effect;  aAerwarda,  in  tisM,  I  think  the 
^giBoiDgof  Juqa^or  hotter  end  of  May,  theia 
»ac  wveral  conaalta,  or  meetings,  at  the 
KiBg^*s  Head  tavcmat  the  upper  end  of  Leaden. 
IttU  itrset,  where  this  gaatlemaa  that  now 
"^  *    '         '  al  the  bar  was  present;  there 


)there 


(II  it  bath  and  wiU 


arooM  the  rest 
U  appear  open  evidence) 
WM  lir  J.  F.  my  ferd  Montgomery,  and  aeve- 


nl  otbaiB,  wkef«of  captain  Farter  and  Good 
■u  were  there  likewise  pment:  Itwastheil 
mooMl,  thai  one  Chameck  (since  encuM^ 
lu  a|rMMl  upon  by  all  te  be  praseal)  ehonld  go 
•vtt  miD  Franoe  to  the  late  king  Jamea,  to 
•yanicate  to  kirn  their  resotution  and  sia- 
eeniy  in  being  servioeiMe  ta  him  in  hnryiag 
wir  here  te  depose  the  king,  and  anbvert  the 
rraanent;  who  was  to  intercede  with  the 
Ffcacb  king,  io  thai  there  mighl  be  forcea  sedt 
ma  Fianee.  Bnt  after  tUa,  Chameck  (pre- 
MMiUthiageBllenMn)  comes  and  proposes 
ouilliagagatn,  and  tried  whethto  th^v  #efe 
jneoe  ana  real  in  their  former  rmolutiona. 
To  which  thiy  all  replied,  and  did  agree  and 
Meiilitfaalitshealdbsdea*,  and  they  were 
Twy  isalaaa  in  the  nastier,  and  the  forces  were 
^tbatlimeiMropesed.  And  whs!  was  tbatP 
Why,  tmly,  no  kss  than  6,000  foot>  aad  9,000 
of  French,  with  an  assurance   ef 


MOO  hem  fooai  this  oonnlry .  Chsnock  did 
geists  Franoe,  and  did  coinmanieate  this  mot- 
^;  aad  after  he  had  communicated  this  maC> 
[ft  be  caaw  back,  and  brought  answer,  that 
^^  isoMs  had  endeavoured  to  answer  their 
«P«tstioas,bittatthaltmaetheFmich  king 
«^  aoi  spaire  his  forces ;  but  however,  re- 
IVMd  hb  Ihanka  to  theos^ 
^Tb* P**^ ^  ^  towards Christmss  last ; 
1 6ver  sir  George  Baroley  upon  tfaia 


f«ad  for  thai 
kwghl 


thers  was  a  commission  pre- 
vpsie  t  and  as  to  one  part,  be 
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ef  king  James'sguanls,  who  wsfe  to  i 
the  king.  The  next  part  was  for  raasiog  a  re- 
bellion; now  that  foil  10  80*  John  Kenwick'a 
Grt.  As  to  the  aaaassinating  part,  you  have 
d  several  examples  made  already.  This  we 
have  evidence  to  prove ;  and  if  we  prove  this 
Boatter  as  we  have  opened  it,  then  1  think  then 
is  no  peraon  whatsoever,  bul  will  agree  that  this 
is  h«h-trea8on  in  the  highcat  degree.  Now^ 
Sir,  here  stands  our  Matter :  Here  wasan  in- 
dictment found  according  to  the  law  yon  madte 
laslsaanonsofparliaikient,bylwowitnesseB  to 
onespedesof  trssaon  against  sir  J.  F. ;  w« 
have  one  of  these  Witnesaes  here  wins  wscs; 
But  sir  J.  F.  bath  protreded  his  trial  by  fre^ 
quent  asaurances  of  making  a  dtseovery,  wbiek 
hath  terminated  in  what  you  have  already 
mentioned  ia  your  bill ;  by  means  of  whicn^ 
dr  J.  F.  hath  not  been  tried;  whereaahehad 
been  tried  in  ooorae,  without  theoe  applicationa, 
and  tbnnd  gniky :  but  now  be  hath  had  all  ihia 
time,  that  Goodman  is  withdrawn  ie  phun,  and 
we  think  (but  that  we  must  leave  to  the  judg* 
ment  of  tha  honourshlelloase)  may.be  reasona- 
bly supposed,  by  oontrtvauce,  to  take  off  this 
proaecutioo  of  sur  John  Fenwick.  For  wi^P 
The  inforenoe  isirolB  a  fad  that  we  shall  prova 
te  thia  hononrable  houae:  there  hath  been  the 
like  attempi  open  captain  Porter,  but  caalain 
Porter  faath  been  more  stedfssi;  hebasboett 
ao  resolved,  that  he  stood  his  ground;  and,  te 
speak  the  troth,  notwithstanding  he  hath  beaH 
highly  altempted :  for  we  shall  prove  to  yoa» 
that  one  Clancy  comea  to  caotain  Porter,  and 
tetnptshini  to  withdraw  into  France  with  assu- 
maee  of  a  pardon,  and  he  balh  3002.  paid  him 
in  hand,  and  300/.  mere  he  was  to  be  f«id 
when  he  shouhl  come  into  France,  to  be  re» 
mit«ed  by  bills  of  exchange:  besides,  he  was  te 
have  300/.  a 
bury,  100/. 
the  other  100/.  a  year  1 

and  this  to  be  an  annuity  during  his  life :  and 
thas&r  we  suspect  sir  iohn  Fenwick  may  be 


musot  excnange:  aestoes,  no  ww  lo 
.a  year;  100/.  from  my  lord  Ay  le0i> 
tf.  from  my  lord  Montgomery,  aad 
100/.  a  year  from  sir  Joha  Fenwick^ 


his  laily  came  (he  did  not  coma 
his  lady  did)  and  gave  her 


•oncenied;  for 

peraonallyi  but  his  lady  did)  and  gave 


booooT  and  assurance,  that  it  should  beall  aer* 
formed,  and  much  more  if  he  wouM  withdraw 
himself.  Captain  Porter  presently  made  a  dis- 
covery  of  this,  and  takes  the  300/.  which  was 
paiddewn;  upon  this  it  hath  been  so  for  pr«!r 
ceeded,  thst  Chmcy  bath  been  indicted  for  it^ 
and  conWcted,  and  hath 'received  judgmenik 
and  I  suppoee  there  balh  been  execution :  we 
have  the  record  of  all  thcae  proceedings. 
We  have  this  carenmstance  forther  in  the 
V  (which  it  b  my  duty  ta  open  to  ^^^ 


\ 


Hoose)  to  shew  what  labour  there  liath  been 
to  stifle  the  truth  of  the  foct,  upon  t&king  of  sir 
John  Fenwick  :  there  was  one  Webber  takes 
with  him,  and  he  slid  a  leuer  into  one  Fowl's 
hand,  and  this  was  to  be  sent  te  my  ladv  Fen* 
wick :  and  what  is  the  import  ot  this  Mer  P 
the  import  of  it  is.  (they  could  not  prevsil  wilk 
Porter  as  1  opened  juft  now,  therefore),  yoii 
most  influence  the  tary ,  get  two  or  three  steul 
jurymeAtoMwetheicstiforwehav^r    "^^ 


S51] 


8  WILLIAM  IIL         Proeeeibfs  against  Sir  John  Femtck^         [55S 


else  to  depend  epoti :  then  tlritigs  we  thall 
hnmbly  offer  to  prove,  according  to  our  duty, 
and  aeoording  to  tbe  order  of  this  House,  and 
then  leave  sir  J.  F.  to  paake  his  defence. 

Mr.  Recorder,  8ir,  in  what  I  say,  I  shall 
endeavour,  as  I  ought  to  do,  to  pursue  the 
method  of  this  hill :  and  first  I  will  take  notice, 
4hat  it  is  the  pleasure  and  direction  of  this 
House,  ihat  we  should  attend  this  House  this 
day,  to  produce  the  evidence  against  sir  John 
Fenwick. 

Tbe  crime  for  which  he  stands  indicted  is 
liigh-traason:  I  presume  the  learned  gentle- 
men on  the  other  side  wiH  not  deny,  mitthat 
the  compassing  and  conspiring  tlie  death  and 
destruction  of  the  king  is  high  -treason ;  and 
that  to  endeavour  it,  or  shew  it  by  an  overt^ict, 
to  cause  a  tonign  power  to  invade  the  realm, 
or  to  hokl  correspondence,  or  adtoe  to^  the 
king's  enemies,  is  likewise  high-treason ;  and 
therefore  I  shall  not  trouble  the  House  to  say 
any  thing  to  it  one  way  or  another,  because  I 
iMUeve  they  will  not  deny  it. 

in  the  next  plac^  the  bill  does  take  notice 
that  sir  J.  F.  hath  been  indicted  at  the  Old- 
Bailey,  in  iVIay  1696.  Sir,  by  the  law  of  this 
House  of  Parliament  made  last  sessions,  no 
man  ought  to  be  indicted  of  high  treason  with- 
out two  witnessess ;  |>urBuant  to  that  law,  sir 
J.  F.  bath  been  indicted  upon  the  oaths  of  ttvo 
witnesses,  captain  Porter  (whom  we  have 
here^  and  Goodman  (whom  we  then  had,  and 
lie  did  swear),  and  upon  the  evidence  of  these 
two  witnesses  tbe  jury  found  the  bill. 

We  have  this  forther  matter :  for  before  the 
time  tbe  bill  was  presented  to  tbe  Grand-jury; 
there  was  an  examinatkm  taken  both  of  Porter 
•nd  Goodman  in  writing,  and  T  Uiink  it  was 
before  a  worthy  member  of  this  House,  to  whom 
I  appeid  in  this  case,  and  in  those  informations 
(if  I  mistake  not,)  the  same  informations,  they 
gave  against  sir  John  Fenwick  as  they  gave 


inay  say,  beihg  ptesent  at  the  trial,  Bottng  was 
made  more  plain  ;  and  sir  J.  F.  appeared  to  be 
equally  concerned. 

To  shew  Sir  John  Fenwick  is  guilty,  I  crave 
leave  to  add  this,  he  did  withdraw  himself,  and 
fled,  and  was  enquired  after  with  difigence ; 
and  at  hist  he  was  found.  We  shall  make  good 
all  we  havebegnn  with,bv  evident  (we  Irape) 
to  the  satisfaction  of  this  Ho — 


Seij.  Gould,  If  ;eu  please,  Mr.  fiaker,  that 
is  solicitor  for  the  king  in  this  case,  does  attend 
at  tbe  door  with  all  his  papers ;  we  desire  that 
he  may  be  let  in. 

Mr.  Speaker.  Serjeant,  call  in  Mr.  Baker. 
[Which  was  done.] 

Mr.  Speaker,  What  do  you  call  Mr.  Baker 

Seij.  Gould,  To  give  an  account  of  this  in- 
dictment, tor  we  have  a  true  copy  from  tbe  re- 
cord. 

Sir  Thomat  Powu,  Mr.  Speaker,  since  I  ani 
here  assigned  counsel  for  the  prisoner,  by  the 
allowance  of  this  honourable  noose,  apon  his 
application,  without  my  privity,  1  crave  leave 
humbly  to  acquaint  vou,  in  behalf  of  my  client: 
I  take  it  for  granted,  that  he  is,  1  am  sure  we 
that  are  counsel  for  him  are,  a  little  surprised 
in  what  th^  king's  counsel  are  going  about ;  for 
in  truth,  we  were  not  aware,  nor  do  we  find  that 
any  notice  was  given  to  the  gentlemm  at  the 
bar,  that  there  would  be  any  proceeding  against 
him  by  eiamining  of  witnesses,  or  giving  of 
evidence ;  he  had  (it  seems)  the  vole  of  tbe 
house  sent  to  him,  and  likewise  a  copy  of  the 
bill ;  but  1  could  not  understand  that  the  house 
had  given  notice  that  be  should  be  prepared  by 
witnesses,  if  he  had  any,  or  be  at  liberty  to^ 
produce  them.  Nor  was  there  the  least  noiioe 
to  him,  that  there  would  be  a  proceeding 
against  him  by  way  of  giving  evidence.  He 
did,  as  I  find,  humbly  apply  himself,  by  peti- 


against  Mr.  Cook ;   and  upon  the  trial  of  Oook^  tion,  that  be  might  be  heard  bv  counsel  against 


they  were  sworn,  and  did  justify  and  verify  the 
intbrmations  they  gave  before :  and  then,  if 
you  pl^ilse,  we  shall  call  witnesses  to  prove, 
that  upon  the  trial  of  Cook,  Porter  and  Good- 
man gave  that  evidence  that  did  equally  afiect 
fir  John  Fenwick  (for  he  was  then  withdrawn, 
and^could  not  be  taken);  and  the  evidence  was. 
That  Cook,  sir  John  Fenwick,  with  my  lord 
lylesbury,  my  lord  Montffomery,  sir  William 
Parkyns,  sir  John  Friend,  Charoock,  Goodman 
and  Porter,  were  9II  together  at  a  consult  espe- 
cially appointed  for  the  carrying  on  these  trai- 
,torons  purposes;  they  gave  the  court  a  great 
deal  of  trouble,  whether  Goodman  was  there 
at  that  time,  and  they  did  call  some  servants  of 
the  house  that  did  prevaricate,  but  the  court 
was  thoroughly  satisfied ;  'and  it  hath  appeared 
more  plainly  smce,  that  they  did  abuse  the  juO  - 
tiee  of  tlie  43ourt,  for  that  Goodman  was  un- 
4onbtedly  there.  Sir,  Cook  .upon  the  trial  was 
4»Bvioteil,  and  had  jodginent  of  death.  And, 
Sir,  he  isattainted  ;  but  it  does  not  become  me 
nto  say,  why  he  is  not  executed  :  his  Maj€::ty, 
!9»  doubt,  bath  gsctt  reason  for  it.  ButlbtsI 
% 


the  passing  of  the  bill ;  and  I  shall  very  care- 
fully observe  those  directions  you  gave  us, 
which  I  hope  we  shouki  not  have  stood  in  need 
of,  but  have  behaved  ourselves  as  beoomes  as, 
aoMl  not  have  drawn  in  question  the  power  of 
parliaments :  I  never  had  a  thought  to  do  such 
a  thing ;  but  this  I  humbly  lay  before  you  for 
3roiir  consideration,  whether,  witbont  any  sort 
of  notice,  that  1  peroetve,  be  bad  from  this 
honse,  to  make  bis  defence  to  any  evidence, 
and  consequently  there  could  be  no  need  of 
wimesses  on  his  behalf:  whether  you  will  so 
proceed,  unless  he  had  had  forewarning  to  pro- 
vide himself  otherwise  than  by  the'  printed 
votes,  which  (I  suppose)  he  had  no  Ofiportuoity 
of  seeing ;  and  whether,  within  tbe  woids  you 
are  pleased  to  acquaint  us  with,  wo  may  be 
heard  as  to  the  reasonaU^ieBS  of  this  proceed- 
ing, that  by  and  bye  we  must  crave  leave  to 
speak  unto. 

Mr.  Speaker,  Sir  John  Fenwick  did  petitiim, 
it  is  true,  that  he  mivbt  be  beard  hj  counsel  st 
the  bar  against  passmg  tbe  bm ;  but  be  like- 
wiie.petitioBed  ibr  oobiimI  aad  «  folicibir  ;  end 


SSS]  upon  a  BOl  ofAHeinder. 

the  autifci  llwa  Ae  home  was,  that  be  should 
be  allowed  eounsel  to  make  his  defeiice. 

Sir  2!iema«Povu.  Yes,  Sir,  I  have  seen  the 
eider  of  the  hoose ;  txA  truly  there  did  not  any 
thin^  oecor  from  it  to  me,  that  it  should  be  ex- 
pected that  he  should  inroduce  witnesses ;  for 
he  praying  that  he  might  be  heard  against  pass- 
ing of  the  bill,  and  the  <ntler  of  the  house  being 
that  he  might  have  counsel  for  making  His  de- 
fence, 1  did  not  apprehend  that  it  tmpowered 
as  so  to  be  prepared  as  to  bring  witmases^  es- 
pecially Acre  being  no  notice  given  to  him  to^ 
sring  witnesses,  nor  no  way  for  him  to  compel 
them  to  come  here. 

%  Bart.  Shower,  Mr.  Speaker,  we  do  ac- 
knowledge that  we  are  so  far  ready  as  to  offer 
some  considerations  against  the  reasonableness 
of  the  bill,  not  against  such  bill  in  general,  but 
against  sir  John  Fenwick  in  particular,  and 
upon  those  si^igestions  in  the  bill ;  but  in  re- 
spect of  his  making  his  defence  against  matter 
ef  &ct,  and  to  answer  the  charge  of  the  bar,  we 
are  not  ready.  The  first  time  we  had  notice 
that  sir  John  Fenwick  shouM  attend,  or  be 
brought  to  the  bar,  was  hut  night  at  nine  or  ten 
•'clock  at  night;  [Note,  This  order  was  made 
the  daV  before  at  the  rising  of  the  Hoiise.l  it  is 
true,  due  order  said  the  king's  counsel  should 
produce  evidence  for  the  bitl  upon  this  da^ ;  but 
it  was  not  ordered  that  there  should  be  eridence 
produced  for  sir  John  Fenwick,  or  at  that  time 
that  he  should  be  personally  present:  we  are 
ready,  with  submission,  to  offer  what  we  have 
to  say  angoinst  the  passing  of  this  bill,  upon  the 
ai^geHions  mad^  in  the  bill,  as  sir  John  Fen- 
wick's  case  is  there  represented ;  but  to  answer 
them  in  respect  of  truth  or  fotsehood,  that  we 
are  not  prepared  to  do :  whether  you  will  hear 
•hem  to  that,  before  you  have  beard  us,  in  the 
other  particular,  that  we  submit  to  you. 

Mr.  Speaker.  Sir,  you  had  notice  on  Wed- 
nesday test,  that  sir  John  Fenwick  should  have 
libefty  to  make  bis  defence  by  counsel ;  and  if 
you  had  doubted  whether  he  should  be  adroit- 
aed  to  do  it  by  witnesses,  you  might  have  ap- 
■lied  to  bsTe  known  the  pleasure  of  the  House : 
bat  if  that  be  what  yon  stand  upon,  if  you  will 
withdraw,  you  shall  know  the  pleasure  of  the 
Hoose. 

Serj.  Gmdd.  I  must  confess  we  depended  on 
it,  mod  expected  no  other  thing  than  the  bar 
eridenoe.  This  was,  our  order,  and  I  appre- 
hended that  the  petition  meant  the  same  thin^ : 
for,  as  I  remember,,  it  was  an  order  likewise 
that  the  king's  counsel  should  produce  the 
king's  evidence:  what  reason  was  therefor 
Chat  evidence,  unless  sir  John  was  to  apply 
himself  lo  answer  it  ? 

Mr.  Recorder,  I  beg  your  leave  to  observe 
with  what  reason  the  counsel  on  the  other  side 
make  thb  obfeOtkio ;  when  it  is  the  import  of 
this  bill,  that  sir  John  Fenwick  is  guilty  of 
high -treason :  and  your  order  says,  they  are  to 
he  beard  against  the  bill,  that  Is  to  say,  they 
aie  to  he  Hnrd  agalnstthe  higb-treason  charg- 
ed upon  him  by  this  bill.  TIrarefore  the  House 
OS  lopredvce  the  evidence  against 
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sir  John  Fenwick,  to  verify  the  suggestions  of 
thia  bill :  and  so  I  cannot  apprehend  what  can 
be  more  proper  at  this  time,  but  to  prove  the 
fact  against  sir  /ohn  Fenwick ;  and  it  is  their 
business  to  defend  it  as  well  as  they  can. 

Sir  Tkomas  Powis,  What  was  said  by  the 
learned  gentieman  4m  the  other  side,  I  hope, 
will  be  some  reason  why  we  might  be  of  opi- 
nion, that  we  should  not  have  occasion  to  pro- 
duce witnesses :  and  the  truth  is,  this  bill  does 
BO  where  so  much  as  say,  sir  John  Fenwick  is 
guilty  of  high  treason ;  and  therefore  Mr.  Re- 
corder was  under  some  mistake,  when  he  said 
the  bill  charged  that  be  was  guilty.  The  bill 
does  not  any  where  make  such  an  allegation ; 
there  is  nothing  but  a  recital  that  he  was  indict- 
ed for  such  a  treason :  and  then  it  recites,  that 
whereas  he.  had  protracted  bis  trial  by  such 
means,  and  Goodman  bad  withdrawn  himself; 
(but  it  does  not  say  with  his  privity  j)  and  then 
follows  the  enacting  part;  Be  it  enacted,  &c. 
So  that  there  is  no  such  thing  as  any  allegation 
that  he  is  guilty,  whereby  we  could  imagine 
that  that  was  the  fact  or  question  between  us. 
We  now  offer  these  things  humbly  to  you,  and 
shall  readily  submit  to  what  you  think  fit  to  do 
in  it. 

Mr.  Recorder.  Sir  Thomas  Powis  says,  that 
sir  John  Fenwick  is  not  charged  with  bis  doing 
any  act,  orHieing  gnilty  of  high-treason;  but 
the  bill  takes  notice  that  he  stands  indicted  for 
it :  then  it  will  be  enough  fOr  us  to  prove  that 
he  stands  indicted,  unless  the  House  think  fit  to 
let  us  go  into  the  evidence  of  his  being  guilty. 

Sir  B,  Shower.  We  do  not  oppose  tiie  pro* 
doeing  evidence  to  prove  the  suggestions  or  the 
bill,  and  the  recitals  of  the  bill  specified:  but  if 
they  attempt  to  prove  him  actually  guilty,  by 
living  witnesses,  as  they  have  opened  it  here, 
that  we  humbly  beg  leave  to  oppose.  But  if 
they  think  fit  to  prove  the  suggestions  of  the . 
bill,  that  there  was  an  indictment,  that  there 
were  witnesses  sworn,  and  one  is  withdrawn, 
and  the  promiseSrOf  making  confession,  and 
bis  prevaricating  in  that  matter,  we  are  ready 
to  make  our  delence  to  that. 

Mr.  Speaker.  Gentlemen,  you  must  with- 
draw before  you  have  the  directions  of  tffe 
House. 

Accordingly  sir  John  Fenwick,  and  the 
Counseh  of  tioth  sides,  withdraw.  And  being 
withdrawn, 

Mr.  Speaker.  Gentlemen,  you  hare  beard 
what  is  stood  upon  by  the  Counsel  for  sir  John 
Fenwick:  they  say  if  yon  call  only  Evidence  to 
prove  the  suggesuons  of  the  Bill,  they  are  ready 
to  answer  them ;  but  if  you  call  any  evidence 
to  prove  sir  John  Fenwick  guilty  of  a  Conspi- 
racy, by  living  witnesses,  they  pretend  they  are 
not  ready,  and  say,  They  did  not  know  they 
should  be  allowed'hberty  to  produce  any  Wit- 


Sir  r.  Littleton.  The  Counsel  conld  not 
think  that  the  Bill  should  set  forth  that  sir  J. 
F.  was  iqdicted,  hot  that  the  house  would  know 
by  what  means ;  and  tiiat  Goodman  was  fpue 
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awa/y  and  we  BboukI  not  enquire  by  whet 
means.  What  are  the  objections  by  the  counsel 
against  the  Bill  ?  Sav  they,  we  are  ready  to 
give  reasons  a^nst  the  bill ;  they  do  not  say 
down- right  against  your  jwisd&ction :  but,  aay 
Uiey,  we  are  ready  to  shew  it  is  not  reasonable 
in  this  cascj^as  stand  circumstances,  to  pass 
^is  Bill  I  Sir  John's  Petition  was  tu  be  beard 
down-right  against  the  Bill.  If  that  was  your 
intention  to  bear  bim  to  that  and  to  that  only, 
I  conceive  you  would  not  have  worded  your 
Answer  as  you  did :  you  ordered  bim  Counsel 
10  make  bis  Defence :  and  at  the  same  time 
ordered  the  king's  counsel  to  produce  the  Evi- 
dence :  If ow  could  they  understand  it,  but  to 
make  Defence  to  the  £ v idence  ?  1 1  may  be  tbey 
have  a  mind  to  have  another  fee:  Whether 
you  will  think  fit,  in  the  circumstances  you 
stand,  to  ^ive  them  further  time,  I  do  not  know ; 
But  the  curcumstanoes  of  the  kingdom,  and  the 
king's  life^  m)ist  be  considered  as  well  as  sir  J. 
F»  What  is  the  meaning  that  tbey  are  not 
prepared  ?  I  suppose  it  is  to  have  further  time ; 
but  1  think  your  order  is  so  plaihiy  worded,  that 
they  could  not  ignprautly  mistake  it. 

Lord  Norryes.  I  rise  up  to  the  matter  of 
fact:  that  gentleman  tells  yon  your  order  is 
fbunly  worded }  it  is  so,  i^  they  had  timely 
notice  of  it :'  but  the  counsel  at  the  bar  tell  you, 
they  had  no  n^Jice  of  this  order  till  ten  o'clock 
last  sight. 

Mr.  Speaker.  That  noble  lord  does  mistake ; 
lor  that  which  they  say  they  had  no  notice  of 
till  ]ast  uif^bt,  was,  that  sir  J.  F.  should  lie 
brought  hither;  but  the. notice  that  he  should 
be  beard  by  his  counsel  tor  his  Defence  was 
sent  him  the  day  before. 

Lord  Norryei,  This  very  order,  for  his  ma- 
jesty's counsel  to  produce  the  Evidenoe,  was 
made  but  upon  Thursday. 

Mr.  Speaker,  Then  I  mistake.  Bat  the 
order  that  was  made  upon  his  I^Hition,  1  sent 
away  immediately  :  but  the  order  they  mean, 
1  suppose,  is  that  for  the  briaging  him  hitiier. 

Mr.  Cowper,  Say  the  couusel  for  sir  J.  F.. 
We  come  prepared  to  make  Defence  to  every 
thing  chaiiged  in  the  preamble  of  the  Bill,  but 
•  what  is  sotcbarged,  we  do  not  come  prepared  to 
make  defence  to.  Now,  tbey  conceive  the  fact 
of  High-Treason  is  not  charged  upon  him  by 
the  Bill ;  and  if  true,  it  is  of  great  weight ;  but 
at  it  is,  it  is  none:  for  first,  it  is  plain  the 
preamble  recites,  that  he  was  indicted  for  higb- 
Ireason  by  the  ^nd  jury ;  that  is  a  charge  of 
high- treason  within  the  bill ;  for  it  sayiP,  be 
was  charged  by  the  oaths  of  bis  eoontry  upon 
the  oaths  of  two  witnesses ;  and  there  is  the 
▼ery  overt-act  recited  in  the  preamble  of  the 
bill.  Now,  allowing  this  its  due  weight,  can 
any  one  think,  that  sits  here  as  a  private  judge, 
that  the  high  treason  tbos  recited,  as  found  by 
the  grand  jorjr,  was  no  part  of  his  charge  P  The 
▼ery  nature  of  the  bill  sf^ks ;  for  could  aoy 
one  think,  that  you  would  g^ond  a  Bill  of 
Attainder  uptHi  a  suggestion,  that  he  being  in- 
dicted of  high-treason,  had  spirited  away  one 
9f  the  king,'i  tndeooei  or  for  giriog  ^km  m- 


formation  ?  So  that  this  is  tnflifl|^  with  the 
house,  wiih  submission.  , 

iSir  R.  Temple.  Can  any  bodv  say  any  thing 
of  the  intention  of  the  house,  when  it  is  leduced 
into  a  Bill  ?  Is  it  not  the  bill  tliat  he  ]a  to  make 
his  defence  to  ?  and  the  gentleman  that  snake, 
says  that  nobody  could  think  otherwise:  Why, 
sir,  nobody  is  io  think  otherwise  than  the  BiU 
states  it.  Now  the  thing  before  you  is.  Whe- 
ther upon  the  suggestions  of  this  Bill  it  is  fit  for 
you  to  pass  it  ?  The  case  of  Mortimer  wa^ 
That  he  made  his  escape,  being  undfer  an  In- 
dictment of  High -Treason  \  and  it  came  before 
the  house,  Whether,  upon  the  statute  of  S6  £• 
3rd,  it  was  High -Treason  ?  But  they  did  not  de- 
bate tite  fact.  Now  you  havebrmight  a  bill 
here,  and  all  the  ground  is,  that  he  was  indict- 
ed for  high-treason,  had  thus  and  thus  prevari- 
cated, and  delayed  bis  Trial  upon  promises  of 
confession  ;  and  in  conclusion,  one  of  the  wit- 
nesses is  withdrawn :  Sir,  no  man  is  to  make 
bis  Defence  but  to  what  is  in  the  bill ;  nor  can 
you  examine  to  any  thing  but  what  is  suggested 
m  the  bill.  If  you  had  put  the  issue  upon  the 
guilt  of  sir  J.  F.,  be  must  have  a  fair  trial  ia 
some  place,  and  that  he  cannot  have  here  upon 
oath ;  for  upon  all  Bills  of  Attainders  they  havn 
had  a  fair  trial  above. 

Mr.  Smith.  I  always  thoaght  when  a  Bill 
of  Attainder  was  to  pass  through  this  Iwoee, 
that  every  man  was  ooocerned  to  hear  what 
Evidence  he  could,  to  make  it  appear  wiieiher 
the  person  was  guilty  of  the  facts  that  were 
<dle(ked  ag[ainst  faini  to  condemn  him  for; 
and  1  take  it,  the  principal  thing  to  be  con- 
sidered is,  whether  belie  guilty  of  such  a  erimo 
as  deserves  such  a  puoisliment ;  so  that,,!  take 
it,  the  question  now  is,  Whether  sir  J.  F.  hath 
bad  that  notice  to  produce  his  evidenoe,  as  ia 
convenient  P  l^r  I  think  we  should  lose  time 
to  let  counsel  ramble  upon  tbe  reasonableocaa 
of  our  proceedings ;  the  question  is,  Whe* 
ther  he  is  guilty  of  tbe  factf  Sir,  I  can  never 
think  the  counsel  coukl  understand  your  orderi 
when  it  says,  to  make  his  Defence^  hot  it 
must  be  to  tbe  fact  upon  which  he  is  to  be 
condetnned.  You  have  already  delermineil 
that  point,  as  to  bis  prevaricating,  bat  that  is 
not  the  matter  that  shall  make  me  find  hioa 
guihy :  but  the  Evidence  that  will  weigh  with 
me  is  the  ef  idence  of  high- treason,  and  hont 
ikr  they  can  answer  it. 

3Ir.  Hooper.  The  questkm  is.  Whether  or 
no  there  be  a  sufficient  guilt  laid  to  this  man's 
char^  ?  For  tif  all  courts  of  judicature  this  is  a 
certam  rule,  Yon  must  proceed  *  secaodum  al- 
*  legate  et  probata ;'  and  you  shall  not  go  about 
to  prove  a  thing  unless  it  be  alkdged.  Now  the 
questifmas,  Whotherthisthingbealledgedinthe 
whole  Bill,  that  sir  J.  F.  is  ^ty  <tf  Ivgh-tiea* 
son?  And  if  not,  you  will  go  about  to  prove 
what  is  not  alledged.  it  is  true  it  hath  been 
aliedged  that  a  Bill  hath  been  found;  bot 
several  have  been  indicted  who  have  been  ac- 
quitted. It  is  possible  the  prisoner  may  be 
guilty;  bot  I  think  we  most  obeerve  that 
Bolhod  h«N^  that  itobiervad  avery  whci*  cJNb 
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that  H  001  alM^ 

Mr.  Clerft.  The  learned  gentleflMD  hath 
nada  •■  ohfoctkm  that  perhape  wovild  hold 
very  well  in  WeBtmhnlerBall :  bat  I  soppoae 
he  nay  raneniber  this  BiHnnst  have  a  seooed 
ftadiag  before  i|roa,  aa  a  house ;  and  then  per- 
hape the  aHcgationa  may  be  diftrent  from  what 
they  are  now.  But  the  principal  matter  before 
TOO  ie,  Whether  this  ffemlenan  be  gnilty  of 
liif{ll-1rea9on»  er  nof  And  if  they  did  not  pre- 
pay to  that  part,  I  thirik  they  were  negtig^nt 
to  tfieir  elient;  for  it  appears  to  be  that  part 
that  ia  most  aensibiy  like  to  ailect  him. 

Mr.  JBove.  The  mere  i  hear  the  matter  de* 
hated,  the  anore  it  seems  struige  to  me.  I 
have  heard  the  Bill  read,  and  took  notice  of  the 
heads  of  it :  I  always  understood  the  preamble 
of  the  Bill  to  be  the  inducement  to  the  end  nf 
k:  1  was  mightily  sorprisedto  hear  the  kin^% 

OMiosel  attempt  to  make  good 1  think  they 

did  not  speak  materially  to  one  point  of  the 
allcgmtjons  in  the  BIH,  so  that  the  allegations  do 
sinify  nothing:  or  else,  if  they  intended  these 
allFga«ioos  shoald  signify  any  thing,  we  must 
have  these  allegations  proved  before  we  pass 
oorjodgasent  upon  the  Bill ;  whereas  the  coun- 
sel, instead  of  endeavouring  to  prove  that  he 
was  imlicted  for  high-treason,  (though  hinted 
at)  would  prove  hhn  \?uilty  of  high- treason  ; 
instead  of  proving  that  he  had  prevaricated, 
they  s^  not  oo^  word  a^out  it ;  instead  of 
proving  that  he  has  forged  pspers,  in  order  to 
alienate  tlie  minds  of  the  king's  subjects,  they 
say  nothing  to  it,  though  in  the  Bill  it  isalledged 
•s  hi^h-tleoeon. — We  must  not  go  here  upon 
siivate  ihocies  and  opinions ;  no  man  that 
heard  my  ford  Delamere'a  trial  but  believed 
bim  to  he  grnilty  of  the  ftct  j  yet  he  was  ac- 
quitted, because  there  was  no  evidence  suffi- 
cient mmst  him.  I  think  you  must  stick  to 
oae  of  these  points ;  if  yon  stick  to  this,  to 
prove  him  guilty  of  high- treason,  you  must 
alter  the  Bill ;  and  then  that  must  ne  proved 
out  of  the  mouths  of  two  witnesses.  If  you 
nleese  ta  stick  to  the  hill,  then  1  hope  the 
Icing^  oooBsel  will  go  on  to  prove  the  allega- 
tioDS  of  it,  or  let  ns  know  why  they  do  not :  I 
shall  no  more  give  my  vote  to  hang  him,  be- 
caaae  he  is  indicted  of  hi|cb- treason,  than  I 
shall  because  he  hath  been  in  Newgate. 

Mr.  Shane,  1  think  a  great  deal  of  your 
time  <■  delating  this  matter  may  be  saved ; 
though  1  will  allow  the  Bill  miffht  have  been 
drawn  beHer,  and  that  a  bar- indictment  is  not 
a  sufficient  ground  of  itself  for  a  final  decision 
of  this  matter :  hat  when  at  the  time  of  finding 
the  Indictmeni  there  were  two  witnesses,  and 
one  of  them  is  withdrawn,  and  as  is  supposed, 
by  his  means ;  if  the  Bill  seems  inipeitect  for 
any  thing  before  you  now,  yen  will  not  stay  all 
the  proceedings  upon  it ;  but  if  yon  see  it  im- 
peritct,  and  it  may  be  amended,  yon  will  amend 
It  at  the  committee.  1  think  the  favour  yen 
hove  gtveo  is  abused,  and  that  it  is  perfect 
trifKng  foam  the  bar.  In  one  breath  they  say, 
tfacjecMMiMtfEl  rendj»  for  they  hadnono- 


two  titt  hist  night;  aid  ia  the  neoit  pbee  they 
sa^r,  they  willgo  on  to>every  thing  but  his  Mag 
guilty;  and  rbelievethey  never  will  be  pre- 
pared for  that. 

Mr.  At  tomey  Oweral,  I  am  veiy  unwilling 
to  s|)eak  any  thing  in  this  matter ;  becausff,  sir; 
by  the  place  I  have  the  honour  to  serve  his 
majesty  in,  as  one  of  his  counsel,  if  it  was  in  ' 
the  course  below,  I  must  prosecute  on  behalf  of 
the  king :  but  f  am  viery  sensible  while  I  am  iiir 
this  house,  I  am  in  another  capacity  ;  1  am  to 
vote  here  as  a  jmlge,  and  not  as  a  party.  That 
which  I  do  now  ti-ouble  you  about,  is  in  rela« 
tiott  to  the  matter  that  hath  been  objected  ;- 
That  the  Bill  does  not  expressly  affirm,  that  sir 
J.  F.  was  fjfuitey  of  high-treason,  bnt  only  that 
he  was  indicted  for  it.  Truly  I  thought,  and 
do  still,  with  humble  submission  to  the  house, 
that  that  matter  of  affirmingr  him  to  be  gnHt^  of 
high -treason  was  not  to  be  inserted  in  the  fill ; 
for  that  will  be  the  consequence  of  yirar  judg- 
ment and  opinion,  npon  bearing  of  the  en* 
denoe.  That  worthy  member  that  spake  hurt, 
said,  tiie  Bill  might  be  better  drawn ;  I  am 
sorry  we  bad  not  his  assistance  in  it :  But  with 
submission  to  his  understanding,  I  think  that 
had  been  too  much  presumption,  till  you  are 
satisfied  whether  he  was  guilty  or  no.  We 
could  only  go  so  for  as  to  set  forth  the  fttiHs 
thkt  we  knew ;  as,  that  he  was  indicted,  thai 
we  can  rerify ,  and  cannot  take  this  to  be  like 
the  case  of  an  indictment ;  for  there  yoo  rnufl 
affirm  suoh  and  such  things  that  cannot  be 
altered  ailerwards.  But  a  bill  in  parliament 
hath  many  steps ;  you  read  it  several  timct» ' 
and  commit  it ;  so  that  yon  aher  the  angges- 
tions  of  the  bill,  aa  the  case  appears  to  yoo  to^ 
be  verified  ;  and  if  you  be  of  opinkNi  that  he 
is  not  goihy,  yon  will  not  Conoemn  him  be- 
cause he  is  indictefl :  however,  that  is  not  uo^^ 
material,  but  proper  to  be  set  forth  for  a  groomi 
of  your  nrooeedings,  that  there  was  «  prober, 
hyity  of  his  being  guilty  from  that  accusatioD. 
Therefore,  sir,  I  confess,  I  cannot  think  that 
those  gentlemen  that  are  counsel  for  sir  J.  P. 
could  think,  that  von  did  hitehd  to  proceed 
otherwise  than  to  bear  counsel  as  to  the  foct : 
they  coold  not  think  that  upon  proof  of  bis 
being  indicted,  that  that  would  be  ground 
enough  for  you  to  proceed  to  pass  the  Bill  i 
for  how  could  any  body  think,  but  you  would 
come  to  examine  the  fact  ?  1  cannot  see  how, 
they  should  come  to  mistake,  unless  it  was  \9^ 
folly. 

Mr.  Price.  The  matter  now  debMed,  is. 
What  method  shall  be  followed,  or  what  evi- 
dence shall  be  given  upon  this  Billf  or  whe» 
ther  evidence  sliatl  be  given  of  any  other  mat- 
ter than  is  snggested  in  the  Bill  ?  I  must  con^ 
fesa,  making  a  folse  atep  at  first  setting  out, 
hath  pnt  us  out  of  tfar*  way  hitherto  ;  for  in  the 
case  of  my  lord  Straiford,  witnesses  were  exa-> 
mined,  and  adjudication  that  he  was  guilty  be- 
'fore  any  order  for  a  Bill  of  Attainder.  But 
since  yon  are  in  this  way,  consider  whether  the 
counsel  against  the  Bill  have  gone  according  to 
their  order:  the  or^  was,  that  counsel ahmild 
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be  beard  1o  prove  tbe  suggntion^  of  tbe  Bill : 
and  the  ooansel  for  sir  J.  F.  do'  not  oppose 
that:  but  tbe  counsel  for  the  Bill  open  more 
things  than  are  comprehended  in  the  sagjg^ 
lions  of  tbe  Bill :  for  the  suggestion  is  only  a 
recital,  and  hath  no  |)ositi?e  averment,  And 
though  the  Bill  and  an  indictment  is  not  the 
same,  yet  the^  must  be  tbe  same  in  this,  to  put 
a  charge  upon  the  person.  If  the  preamble  is 
not  to  any  purpose,  what  need  they  have  made 
.  any,  but  have  said  only,  Let  him  be  attainted  ? 
To  what  purpose  does  sir  J.  F.  come  to  the 
bar  f  If  It  is  to  any  purpose,  it  is  to  answer  tbe 
charge  of  the  Bill.  That  learned  person  says, 
to  sufi^st  that  he  is  guilty  till  tbe  matter  is 
pro? «{,  then  thercr  iqust  be  an  amendment  in 
that  |ioiot,  and  that  will  make  it  a  new  Bill, 
and  tben  he  roust  have  another  day  to  answer 
the  new  charge :  but  tbev  might  as  well  have 
■aid  he  was  guilty  of  high -treason,  as  to  say  in 
tbe  enacting  part,  that  he  should  be  attainted. 
Therefore,  if  the  gentlemen  for  tbe  Bill  will 
proceed  and  prove  the  preamble  of  tbe  Bill,  let 
them ;  otherwise  let  there  be  another  day  for 
sir  John  Fenwick  to  attend,  and  let  them  do  all 
together. 

Sir  Christ,  Mutgrave.  I  think,  as  to  that 
learned  person,  nothing  is  to  be  laid  to  bis 
charge,  tor  I  think  they  have  drawn  tbe  Bill 
pursuant  to  the  directions  ;  and  I  am  snra  if 
Uiey  had  drawn  it  otherwise,  before  they  had 
known  tbe  sense  of  the  boiise,  I  think  they  had 
been  guilty  of  a  crime.  That  which  seems  to 
be  before  you,  is  what  was  opened  by  the 
king's  counsel,  and  that  was  to  prove  the 
treason.  Pijow,  sir,  I  would  be  glad  to  know  of 
any  person,  whether  any  thing  is  to  be  ad- 
mitted to  be  proved  at  your  bar  but  what  is  in 
your  bill.  For  let  us  have  «  little  regard  to 
Vie  proceeding  in  Westminster-hall :  can  any 
peniouy  upon  an  Indictment  of  high-treason, 
offer  evidence  of  any  treason  but  what  is  ex- 
pressed in  the  Indictment  ?  And  I  think  this  is. 
tbe  same  in  effect ;  for  here  you  draw  a  bill  of 
attainder  against  sir  J.  F.  apd  in  justice  you 
■end  him  a  copy  of  it,  and,  mith  great  favour 
too,  you  allow  him  counsel  to  defend  himself  to 
that,  as  to^the  suggestions  that  are  in  the  Bill ; 
otherwise,  to  wlmt  end  did  you  send  him  the 
copy  of  the  Bill  ?  Nqw,  if  you  will  admit  of  any 
thing  to  be  proved  but  what  is  in  your  Bill,  I 
know  not  of  what  dangerous  consequence  it  may 
be,  for  it  is  impossible  to  be  preparcnl  for  it. 

Mr.  Solicitor  General.  If  tbe  counsel 
ag^nst  the  Bill  could  be  any  way  mistaken,  or 
think  the  Bill  defective,  I  am  for  giving  them 
longer  time  to  make  their  best  defence*,  but 
think  neither  one  nor  tbe  other  of  them  true ; 
but  your  order  was  to  draw  a  bill  for  attainting 
air  J.  F.  of  high-treason ;  and  I  think  if  the 
Bill  had  gone  no  farthec,  bnt  enacted  that  he 
should  be  attainted  of  high- treason,  we  had 
strictly  pursued  your  order ;  tor  the  preamble 
ia  no  necessary  part  of  tbe  Bill.  A  Bill  and 
tm  Indictment  are  of  quite  different  natures ; 
there  is  a  form  for  an  indictment,  but  no  pre- 
cedent for  aa  act  of  parliament.    As  fo  the 


Preamble,  the  debate,  when  it  was  ordered^ 
went  no  farther  than  that  be  was  aecuseil  of 
biffh-treason,  and  was  like  to  have  beoi  brought 
to  nis  trial :  i|nd  to  dday  it,  be  prciended  to 
make  an  ingenuous  confession ;  and  instead  of 
that,  there  was  produced  a  paper  which  you 
have  censured,  es  you  thonirht  fit,  and  upon 
that  you  voted  a  Bill  to  be  Wugbt  in  to  at- 
taint him  of  high-treason :  what  then  could  be 
expected  more  for  tbe  indncemoit,  but  tbe  de- 
bate upon  which  it  was  ordered? — If  this 
house  had  thought  fit  to  examine  witnesses  be- 
fore, as  now,  no  doubt  but  tbe  Bill  would 
ba^e  suggested  that  he  was  guilty  of  high- 
treason  ;  but  it  is  time  enough  for  you  to  sug- 
gest that,  afler  you  have  beard  what  witnesses 
there  are.  If  the  counsel  did  not  know  this» 
notwithstanding  all  that  I  have  said,  I  am  for 
gij'ing  them  time ;  but,  with  submission,  it  was 
impossible  for  them  to  mistake  it :  If  the  Bill 
hadwent  no  farther  than,  '  Be  it  enacted,  that 

*  he  should  be  attainted  of  high -treason,'  then 
they  had  some  colour  to  say  there  were  differ- 
ent species  of  high-treason,  and  they  couM  not 
tell  to  what  particular  facts  they  must  apply 
themselves:  But  when  the  Indictment  is  re- 
cited, which  charges  him  with  particular  farts, 
and  tells  him  by  what  witnesses  tbe  Bill  was 
found,  it  was  impossible  not  to  know  that  tbia 
was  the  high -treason  you  did  intend  to  enact 
that  be  should  be  attainted  for;  but  when  they 
say  they  are  not  ready,  truly  there  may  lie 
some  reason  for  it ;  for  I  believe  they  never 
will  be  ready :  sometimes  men  will  be  i^ilfully 
mistaken,  and  sometimes  it  is  their  misfortune 
to  be  so.  They  say  tliey  are  mistaken ;  which 
of  these  are  true,  1  know  not,  but  we  have  seen 
alreaidy  the  time  when  he  hath  trifled  with  the 
courts  of  justice ;  he  hath  delayed  bis  trial  till 
one  witness  is  withdra^rn ;  if  yon  give  ^him 
longer  time^  be  may  have  the  good  fortune  to 
have  the  other  gone  too.  I  see  no  reason  for 
you  to  forbear  hearing  of  the  evidence. 

Mr.  John  Montague,  '  I  am  not  surprized  to 
hear  sir  J.  F.  desire  time :  for  giving  nim  time 
is  giving  him  life;  nor  for  his  oonnsel  to  tell 
you  his  witnessea  are  not  ready ;  it  is  a  cons* 
mon  excuse;  I  hardly  ever  knew  a  person 
brought  upon  his  trial,  but  that  was  bis  excuse  ;. 
and  vet  1  have  seldom^  known  it  allowed^as  a 
good  excuse :   But  it  is  olnected  you  must  go 

*  secundum  allegat'  etprobat';'  and  nothing 
being  in  this  bill  like  what  tbe  counsel  for  the 
bill  did  open,  it  is  not  fit  to  hear  them  call  wit- 
nesses to  what  is  not  alledged  in  the  bill.  ~  I 
grant  that;  and  yet  I  think  they  ought  to  bo 
allowed  to  call  witnesses  to  prove  every  thing' 
they  have  opened  to  you :  it  is  agreed  they 
ought  not  to  have  brought  in  a  bill,  to  say  in 
point  blank  terms,  be  is  guilty  of  high-treason  ; 
but  they  say,  you  should  have  charged  with 
what  treason  he  is  accused  of,  and  then  thev 
slionld  have  been  admitted  to  prove  it.  With 
submission,  the  bill  does  that  thm^ ;  for  the  bill 
does  recite,  that  h^  is  indicted  of  bigb-treason 
in  compassing,  &c.  This  is  tbe  treason  that  is 
charged  upon  him  by  this  very  bill:  now  sore 
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ywi  wittpcniiitthem  to  prove  what  is  alMgedl 
IB  tlie  m.  What  did  the  counsel  for  the  bil 
neo?  That  at  sereral  meeting  they  met  to 
ttwik  of  the  ^Mtter  that  this  bUI  takes  notice 
of.  Did  oat  he  tefl  you  when  Cbamock  came 
fbt  there  ftr  that  iturpose,  and  when  CharoodL 
met  then  again  for  their  assnranoe  ?  Now  this 
boBg  10  pbmly  set  forth  in  the  bill  here,  which 
redlM,  that  this  matter  was  proved  hj  two  wit- 
ofSMf,  opoQ  the  qredit  of  whose  testimony  this 
intter  was  fonnd,  and  that  one  of  them  is  gone 
»ny;  sod,  say  they  now,  we  are  ready  to 
imre  the  matter  then  iwom  :  Is  not  that  pro- 
per to  mtiiiy  gentlemen's  consciences  that 
will  not  convict  this  man  without  evidence  ? 

Sr  1>.  Winwngimi.  I  bnmbl^f  conceive 
tkqoertion  ia  not  now,  Whether  nir  J.  F.  is 
gwU;,  or  00  r  But*  whether  the  objections  the 
counsel  ftr  him  hare  made,  be  so  strong  as  you 
viU^otwhst  they  move  to  you?  They  tell 
yoB,  if  ooansel  wiU  proceed  upon  nothing  but 
vfattisnggested  in  the  bill,  according  to  your 
ooicF,  we  are  ready  to  make  our  defence.  It 
vuaid  the  king's  counsel  was  ordered  to  give 
their  endsnoe ;  that  can  have  no  loterpreUtioo 
bat  at  to  the  matters  in  the  bill.— Says  the 
luog'icoansel.  We  will  prove  him  guilty :  Says 
tbeoonosel  on  the  other  side,  I  hope  the  house 
vill  ffif  e  us  time  to  encounter  them  in  that,  for 
yos  bare  no  such  thing  in  the  bill ;  the  sending 
tbeoi  the  copy  of  the  bin  was  as  mnch  as  to 
nj,  Yon  need  not  prove  any  thing  but  what  is 
tfaerao  assertsd.  It  was  said  by  the  learned 
gCBt  there,  that  there  might  have  been  an  act 
of  pirliainent  which  might  have  said  oul^,  *  Be 
'it  eaacted,  that  such  a  man  be  attainted,' 
without  giving  any  reason.  1  cannot  deny  but 
it  might  he  so  without  any  reason,  but  I  don't 
kUeve  it  wiU  be  so.  And  another  learned 
(mo  was  for  mending  of  the  bill.  Says  be, 
Wheo  yon  have  the  matter  of  fact  provetl  be- 
Iwe  von,  it  may  lead  yon  to  the  amending  of 
the  bill,  and  inserting  what  you  please,  and 
caactiogofit}  but  does  not  answer  what  the 
cwoiel  nid  on  the  other  side :  WoUld  you 
hiTe  OS  ar»swer  what  we  did  not  l(oow  that 
TOO  voold  stand  upon?  The  question  is  not, 
Whether  he  be  guilty  or  no?  But,  Whether 
theohjectionB  that  are  made  be  good  to  give 
them  time? 

Col.  Ortfnvi/Zle.  Sir,  the  counsij,  by  what  I 
^bMnedlrom  theoi,  have  sUrted  two  difficul- 
ties, sod  really,  to  me,  both  seem  very  mate- 
mi;  the  first  IS,  Whether  the  kind's  counsel 
ihallheatlQwrty  to  prove  any  thug  that  is 
Bot sujjgested  in  the  bill  ?  The  other  is,  Whe- 
thernr  J.  F.  had  due  notice  to  make  his  de- 
finGe?-.The  first  b  a  matter  of  very  great 
You  are  proceeding  upon  a  bill 


whue  not  only  the  lire  of  sir  J.  F.  but  the  life 
^^try  man  in  Bogland  is  in  some  measure 
coooenied:  .  When  a  precedent  is  made  in  this 
CMS,  nobody  knows  who  may  be  afiected  or 
ban  by  it;  and  therefore  i  desire  you  will 
Mtde  that  matter,  and  have  the  judgment  of 
^  boow,  whether  they  will  admit  the  counsel 
to  imif  e  any  thipg  that  m  not  snggested  in  the 
TOL.  XIIlT^ 
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bill  ?  If  you  will,  I  do  not  see  how  any  k»H. 
that  stands  at  the  bar  of  yoor  liouse,  can  Im 
prepared  to  make  bis  defence.  For  there 
shall  be  one  crime  aUedged  in  the  bill,  and 
when  be  comes  to  the  bar,  the  counsel  that  ara 
to  prosecute,  shall  go  quite  off  from  that  which 
is  lakl  in  the  bill,  and  produce  you  evidence  to 
a  new  crime ;  and  he  stares  and  looks  round 
him,  and  you  had  as  good  allow  him  no  conn- 
sel,  or  copy  of  the  bill.  This  you  thought  so 
necessary  for  every  man  that  was  to  coma 
upon  his  trial  for  his  life  for  treason,  that  yoa 
altered  that  trial,  and  declared  no  man  should 
have  any  treason  proved  against  him  that  is 
not  alledffed  agaioA  him  in  the  Indictment— 
We  have  had  s^eat  complaints  of  Westminster 
hall ;  and  if  the  parliament  should  proceed  in 
this  manner,  may  have  the  same  again.  If 
they  are  too  rash  in  their  proceedings,  they 
will  be  countenanced  mightily  in  them,  if  you 
should  proceed  against  a  man,  and  condemn 
him  for  one  thing,  when  he  is  accused  of  ano- 
ther. I  desire  to  know,  how  we  can  proceed 
in  a  bill  upon  which  sir  J.  F.  is  to  be  proved 
guilty,  and  he  halh  no  ouportunity  to  answer 
it  ?  I  Uke  it,  as  this  bill  is  drawn,  sir  J.  F.'a 
guilt  is  no  way  concerned  in  it :  For  whereas 
Uie  worthy  gentlemen  tell  you  the  treason  is 
specified,  there  is  no  treason  specified,  other- 
wise than  he  is  indicted  for  it. 

Mr.  George  Rodney  Bridges.  Sir,  I  think 
the  proper  question  before  you  is.  Whether  yon 
will  allow  sir  J.  Fenwick  time  to  prodnce  such 
witnesses  as  he  shall  desire  for  his  justification  ? 
It  is  a  little  strange  to  me,  that  the  gentl^emen 
that  are  of  sir  J.  F.'s  counsel  should  insist  opoii 
those  things,  to  desire  farther  time  for  his  pre- 
paration, when  (I  think)  it  is  very  plain,  they 
were  told  what  tliey  were  to  prepare  for  by  the 
bill ;  which  was,  tney  were  to  justify  sir  J.  F. 
against  those  things  he  stands  indicted  for ; 
and  the  matter  of  the  ihdictment  is  the  thing 
to  be  i>roved  before  you,  and  the  witnesses  to 
make  it  good  are  likewise  mentioned  ;  one  of 
them  is  gone,  but  his  testimony  remains  upon 
oath,  not  only  to  the  grand  jury,  but  in  aaoUier 
place,  that  1  am  tohl  of:  I  do  not  think  you 
will  tb'mk  it  reasonable,  aHer  the  king's  counsel 
have  made  out  their  evidence,  to  give  him  tima 
to  make  their  observations  upon  the/sharu^;  sa 
you  will  consider  before  you  hear  the  king's 
counsel,  whether  you  wiU  allow,  him  farther 
time,  or  no. 

Sir  Joi,  WilUanuon.  The  gentleman 'that 
spoke  last  states  the  case  to  be,  Whether  you 
will  think  it  reasonable  to  allow  sir  J.  F.  fi^rther 
tiute  to  produce  liis  witnesses?  You  may,  wr. 
make  that  the  question  ;  bufthat  will  deoend 
upon  another,  which  is,  Wheiher  you  think 
that  sir  J.  F.  had  not  notice  enough  to  prepara 
to  defend  himself  against  the  charge  contamed 
in  the  preamble  of  Uie  bill  ?  And  I  add  this  fur- 
ther. Whether  the  manner  and  way  of  express- 
ing that  particular  charire  in  the  bill,  is  not  so 
worded,  so  charged,  as  here  expressly  I9  be- 
come  a  charge  that  he  is  to  answer  for,  and  not 
only  as  a  matter  of  faa  hiaUmcally  lelatad, 
550 
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no^  to  come  in  proof  here:  For  if  H  proves  to 
be  well  charged  in  the  preamble,  it  is  a  jwrti- 
eolar  fact  of  treason  be  is  to  answer  for  m  tbis 
bouse;  and  tbeu  be  batb  bad  time  enoiigb ;  so 
that  now  yon  are  to  judge  of  your  own  Way  of 
ezpressing  yourselves.  1  beneve  every  gen- 
tmaan  knows  it  was  tbe  sense  and  meaning  of 
.  libe  bouse,  tbat  those  are  the  particalar  treasons 
mentioned  in  the  indictment  with  which  he 
should  be  charged  at  the  bar,  and  bans  tim# 
and  liberty  to  defend  himself;  and  not  only  to 
the  alk^tkms,  tliat  he  had  been  indicted,  ke. 
Now,  sir,  if  yoo  shaH  allow  these  gentlenien  to 
except  agamst  joor  way  of  expressiog  your- 
selves, that  I  submit  to  you :  But  it  is  dear  to 
me,,  that  this  was  a  very  good  and  proper  way 
of  ei^ressing  yomMves,  to  charge  him  witb 
the  facts,  and  to  ^ve  him  Obeity  to  disprove  it 
If  he  and  his  counsel  understood  it  otiMrwiaa, 
tbe  ({uestion  is,  Whether  their  difiering  with 
you  m  the  way  ef  expressing  it,  shall  be  idlowed 
to  them,  without  tanng  a  reasonable  exception 
to  it  ?  You  are  tied  here  to  the  strict  rules  of 
justice;  but  as  to  the  forms  of  prooeeding 
below,  T  do  not  think  you  are.  Our  meaning 
was,  most  certain  (though  b^was  indided,  that 
it  was  nothing  to  us),  that  thejr  should  bring 
their  proof  to  our  bar  to  prove  him  guilty ;  and 
if  you  should  give  him  two  or  three  days  time, 
yuu  must  mend  your  bill  to  their  way  of  ex- 
pression, anil  to  their  sense. 

Mr.  Brotherton,  I  take  the  question  to  be 
now.  Whether  the  king's  counsel  should  give 
evidence  of  any  other  matter  than  what  is  al. 
led&fed  in  tbe  bill  ?  As  to  tbat,  I  must  observe 
.  to  you,  that  this  bill  does  not  set  forth  any  par- 
ticular charge  against  him ;  it  does  not  say, 
that  be  such  a  day  did  such  a  fiict,  whereby  he 
can  make  his  defence ;  it  is  only  the  recital  of 
an  indictment ;  and  it  does  not  say  the  parti- 
cular time  and  place  ivhere  the  fact  was  done. 
Now  as  to  what  that  gentleman  says,  if  it  had 
been  said  generally,  that  he  should  be  attainted, 
it  had  been  sufficient.  SS  H.  8,  the  statute  for 
attainting  one  for  putting  poison  into  a  pot,  &c; 
there  is  tbe  day  and  year  when  the  fact  was 
eommitted ;  and  so  bo  might  make  his  defence. 
Then  the  king's  counsel  offer  to  prove,  that  this 
CkMdman  was  conveyed  away  by  sir  J.  F.  and 
there  is  no  such  charge  ui  the  bill ;  for  the  bill 
only  says,  that  he  is  withdrawn ;  and  I  am  of 
opinion  they  ought  to  give  evidence  of  nothing 
but  what  is  in  the  bill. 

Mr.  Whitaker,  As  to  the  exeeptionB  made 
by  tlie  counsel  to  the  insufficiency  of  the  bill, 
by  which  they  pretend  sir  J.  F.  was  led  into 
an  error,  so  that  be  had  no  due  notice,  1  must 
needs  say,  if  they  were  in  Westminster  Hall 
they  would  be  in  tbe  nght :  but  this  house  is 
VA  bound  to  those  forms :  for  I  believe  the 
enactiog  claitse  would  do  the  business  of  sir  J. 
F.  well  enough,  if  all  the  rest  were  laid  aside ; 
and  f  will  consider  it  with  as  much  tendemeia 
and  conscience  for  the  prisoner  at  the  bar,  as 
any  that  brings  arguments  from  Westminster 
Hall.  I  would  consider,  whether  such  a  da- 
fonoa  as  they  have  made,  that  fttw  the  bill  (as 


to  what  is  hud  in  it)  he  had  not  nodoe  4 
to  prepare  to  make  his  answer:'  They  ny*a 
recital  is  no  direct  affirmation  in  dvil  matters : 
II  UI  an  affimiatioo ;  for  to  say,  *  Wheress  such 
<  a  one  is  bound,'  is  grood  in  a  deekration  open 
a  bond.  Now  I  would  know,  whether  this  be 
not  enough,  to  say.  That  he  b  uidicted,  with- 
out any  allegation  that  he  is  gailQr  ?  flsd  the 
billno indfeu  at  all,  it  had  beenanobjeeiion; 
hut  it  may  be,  it  had  been  soeb  an  ebjecdoo, 
that  they  ought  to  have  done  something  of  thdr 
parts,  as  to  have  desired  the  opinion  d*  the 
honse  to  what  they  should  have  answered:  lor 
snppone  there  had  been  no  recital  at  aU  (asd 
you  m^  make  what  recital  you  Uiink  fit)  what 
should  sir  J.  P.  have  doneP  Theroaiesome 
instances  at  common  law :  A  man  is  mdicted 
for  bemg  a  common  barrator,  and  there  are  no 
instanced  given  is  the  uidietment }  why  then 
he  comes  and  prays  the  court,  that  they  miy 
declare  what  instances  they  will  |^ve,  and  diat 
they  may  give  no  other  words  in  evidence  r 
therefore  I  question  not  but  tbat  should  have 
coooe  on  his.part;  he  is  to  be  heard  as  to  the 
enacting  part  of  the  bill;  and  under  Ikvosr, 
you  could  do  no  otherwise.  Now  if  they  do 
ofler  to  give  evidence  of  any  treason  that  is  nst 
specified  m  the  recital  of  the  bii,  and  the  0000- 
sel  make  an  olgeetion  to  it,  I  shall  agree  with 
them. 

Sir  J^  Seyswur.  My  hirds,«  and  you  Mr. 
Speaker,  what  hath  been  said  to  yon  by  that 
worthy  person  that  spake  last,  no  dmibt,  is  true ; 
that  if  there  had  been  no  more  than  the  enact- 
ing clause.  It  would  have  done  air  J.  F.'s  bwi^ 
ness  with  a  witness,  or  rather  witboat  a  witaesi  : 
But  that  is  not  the  question  vm  are  dispatiii| 
here ;  but  the  question  k,  Whether  yoo  wil 
give  sir  J.  F.  kmger  time  to  make  his  defeooe 
tothatpartheinsiste  on,  that  is  not  contained 
intbelnllP  You  are  well  satisfied  that  you 
cannot  go  through  with  the  auSffestioDs  to 


night,  Tpast  3  o'clsdc,}  and  the 
what  relates  to  it;  and  I  find  no  person  agaiost 
putting  it  oir,  but  because  it  wonfti  be  a  delay ; 
and  if  It  be  no  delay,  that  reason  is  out  of  doors. 
—They  tell  you,  the  counsel  could  not  but  take 
notice  of  the  matters  suggested  in  the  indict- 
ment: I  cannot  think  that  IS  reasonably  signed; 
because  they  do  know  the  practice  and  meUiod 
is  such,  that  they  can  tale  notice  of  nothing 
but  what  is  specified  and  contained  in  the  Ml). 
And  therefim,  there  being  na  guilt  chaiged 
upon  dir  J.  F.  in  the  bill,  is  it  reasonable  they 
snould  come  and  accuse  themselves  here,  or 
make  a  defenee  to  what  is  not  charged?  No; 
but,  say  tiiey,  it  isunplied:  This  is  an  untrod- 
den path,  and  yon  ought  to  walk  aa  securely  in 
it  aa  you  can.  It  is  extrsordumry  that  von 
bring  or  J.  F.  here  to  answer  for  treason,  when 
it  u  allowed  in  the  suggestions  of  the  biD, 
yo«  have  but  one  witoess  to  thai  treason;  and 
when  Tou  take  these  extraordinary  steps,  you 
shoulo  comply  vrith  him  as  much  aa  you  cu 
m  the  forms.    Forif  treason  be  not  treason  ub- 


«  Because  many  lords  were  IB  tbe  gdle^. 


ta  it  be  Mfiedl  ty  tw»  WitiiMMS,  tnd  ^  will 
pm  km  liberty  to  mtAat  his  defence,  1  think  it 
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••  losi  of  time;  for  yoa  caouot  tto  through  the 
bil  to  ni^t,  to  fc«  whether  sir  J.  F.  be  f^uil^y 
«f  vhit  ii^mitahied  in  the  indictment  And  I 
wilf  ^re  yoQ  one  maon  why  be  conld  not  be 
SKDued  to  make  his  defence  in  so  short  a  time ; 
nr  De  ooold  not  produce  Jits  evidence  if  he  had 
«Dj ;  and  if  you  ffive  biro  loni^r  time,  I  sop- 
pose  you  will  think  fit  that  sir  J.  P.  shoald  gi? e 
IB  soeoont  of  what  witnesses  be  shall  make  use 
«f  ior  bii  defenoe ;  and  vou  will  sfive  an  order 
lrtbosewitnes.es!*       ^  ^ 

Mr  Hamurt.  If  sir  J.  F.'s  business  most 
U  done,  1  hope  we  shall  do  it  like  rational 
nen,  aod  what  we  enact,  be  able  to  spve  a  rea- 
soQsUe  account  of  it  in  the  preamble  of  the 
hdl.  As  to  the  question  proposed,  your  de- 
bstes  hare  ran  several  ways :  The  first  is,  Whe- 
thfrshr  J.  F.  shall  be  allowed  further  time? 
Asd  in  this  ense,  wboe? er  1  differ  with,  it  is  of 
tbst  aature  ths«  I  most  desire  the  liberty  of 
ipeaking  mv  mind.  I  must  confess,  I  see  no 
noiD  for  enfargiiig  the  time ;  and  I  shall  hum- 
Mr  tobmit  my  omnion  to  other  gentlemen, 
whcdier  he  shoolo  bare  further  time  to  prepare 
bis  witnesses?  And  for  that,  pray  consider  the 
mtore  of  the  laatter  betbre  you.^^ir,  there  is 
Bodiiflg  cvtam  that  is  alledsed  in  the  Bill ;  and 
tboold  you  aOow  bhn  further  thne  to  answer 
tbit  which  is  nOC  alledged,  I  cannot  imagine 
whitcileel  you  would  bare  of  it.  It  is  said 
ttdeed,  he  stands  indicted  ;  b^t  it  is  no  where 
ts^gtsted,  that  he  is  goiky  of  that  indictment. 
Tbti  general  charge  seems  a  great  hardship:  ^ 
Tbope  is  np  one  thing  that  so  many  hare  been 
WMlfy  taken  off  ^,  as  the  uncertainty  of  al- 
k%ing  general  facts  m  indictments  of  high- 
tram;  nor  has  anything  been  complained  of 
n  toch  trials  fhr  a  greater  grieTance.  What 
bire  yott  done  in  the  trifi  fbr  regulating  ol' 
trabincaseaofhigh-treasonr  In  that  bill  you 
bire  refhrmed  that  abuse,  and  taken  care, 
tbit  whateter  treason  a  man  might  be  guilty 
tf,  yet  besbaO  nerer,  upon  his  indictment,  an- 
•ver  to  any  fact,  unless  the  particular  orert- 
Mt  bt  einreasly  laid  and  affirmed  in  his  Indict- 
hkoL— That  which  seems  most  reasonable  in 
Ibis  case  to  be  done,  is,  not  to  enhtfge  the 
line;  but  when  you  think  fitting  to  proceed, 
proceed  upon  what  is  befhre  you.  Here  are 
nme  matters  ^pressly  alledged ;  let  them  go 
^er  the  rechnl^  see  wheth^  they  can  prove 
Ibst;  but  T  enimot  mmnc  to  what  purpose 
yoa  Aeidd  give  the  pnsoner  further  thne  to 


J  to  some  accounts,  sir  Bdward 
tiwrf biespeach  thus;  ^'lamofthesanBeopi- 
ttKm  with  the  Roman,  who,  in  the  ease  of  CSa^ 
tilme,  dachted,  he  had  rather  ten  guilty  persons 
tbsoM  escape,  than  one  innocent  shonM 
Mftr.**  To  which  lieatenant  general  Nor- 
jmt  is  mid  to  have  replied  as  ftrtlows;  ««The 
forthy  member  who  spoke  taat  seems  to  have 
fefpt,thi«  die  Roman  who  made  that  deda- 
'  of  b«ig  a  conspirator 


antoweraoihhig;  Ibr  that  which  is  not  charged 
is  so. 

Mr.  Finek.  Sir,  this  is  a  question,  in  my 
opinion,  of  very  great  oonseqnence :  You  are 
very  well  told  trom  below,  that  this  is  an  un- 
trodden path  ;  and  I  am  the  mere  confirmed 
it  is  so  from  this  debate.    We  are  told,  that  sir  . 
J.  F.  or  his  counsel,  could  not  be  ignorant  of 
what  they  were  to  prepare  Ihemselves  for. 
For  this  was  our  meaning,  says  one  gentlemaa, 
though  I  find  the  path  is  so  untrod,  we  sre  Tcry 
unfortunate  In  expressing  of  it,  f^r  we  have  not 
Mid  it  at  all  in  this  bill ;  we  have  said,  GUr  J.  F. 
sras  indicted,  dec  sir  J.  F.  hath  had  a  copy  of 
■this  bill  sent  him,  counsel  allowed  him,  and 
4ipon  a  second  mding  he  comes  to  make  his 
defence.    We  are  toM,  the  proceeding  npon 
this  bill  is  not  to  be  resembled  to  the  |)roceed- 
ing  io  Westminster-hall ;  and  this  is  suflicicnt 
in  a  bill,  though  in  an  indictment  it  wouM  not, 
without  allednng  that  sh*  J.  F.  isguihy .    But 
onewouM  thmfc,  that  if  sir  J.  P.  is  guilty^ 
every  allegation  in  the  biH,  that  is,  the  induce- 
ment to  the  bill,  which  is  for  attainting  him, 
Should  be  a  good  and  jost  ground  for  Uie  at* 
tainder ;  and  then,  this  genSeman,  that  hath 
had  a  copy  of  the  bill  to  preparefhr  bisdefeoce, 
and  shew  you'reasons  why  the  bill  ihMM  net 
pass,  thongli  our  proceedings  are  not  to  be  re- 
aembled  to  the  ordiimry  proceeding  yet  we 
are  to  expect  Mm  him  such  a  defence  as  the 
ordinary  proceedings  in  Westminster-halt  would 
require :   But  I  ihmk  this  is  hardly  to  be  ex« 
pected ;  one  might  have  thought,  and  Veasov- 
aUy  enough,  that  it  might  have  come  intohis 
imagination,  that  if  there  had  been  sronnd  to 
attaint  him,  by  the  ordinary  proceeoings  an4 
methods  of  justice,  the  parliament  would  not 
have  taken  an  extraordinary  course  to  come  at 
it :   For  1  can  never  think  it  a  good  reason  to 
proceed  this  way,  that  is,  fbr  the'  saving  of 
time ;  and  if  there  be  extreonlinary  ground 
they  must  guess  at  that  oat  of  the  bill:  Now 
that  is  grounded  upon  those  ttiggestions  that  I 
have  cited  ;  and  then  1  should  have  imagined, 
that  whereas  he  had  beeb  indicted  upon  the 
oaths  of  two  witnesses,  as  the  law  requhes, 
and  one  of  them  was  withdrawn ;  tliat  you  had 
rather  intended  to  liave  charged  bim  witli 
•ome  contrivance  to  elude  justice,  whereby 
you  had  reason  to  exert  your  extraordmary  au- 
thority to  proceed  affaiost  him  by  way  of  the 
legislative ;  and  1  £>  not  find  we  have  anw 
precedent  to  wamnt  this  proceeding,  thoogn 
in  our  debates  we  have  endeavoured  to  find 
one:  yet  I  cannot  hot  observe  the  conseqoence 
bf  this  hereafler:   For  whether  we  can  find  a 
precedent  to  warrant  this  proceeding  in  fbrmer 
agesy  or  not,  we  are  making  a  precedent  fbr 
oar  posterity.    And  consider  the  consequence 
of  thisprecedent  you  are  making ;  I  think  all 
the  bins  m  pariiament  ai«  gronndcd  by  the 
most  asrious  way*  of  deliberation,  befbre  yoU 
come  to  lodgment:    And  biHs  of  attaindtt 
ought  mneii  more,  sore,  to  require  the  serioa*- 
ness  of  year  dchaies;  bot  1  cannot  but  ol»- 
aerra  the  atapt  sow  made  i  lamafimdtiwf* 
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was  «  wnmg  itep  at  llnl ;  I  waanoi  bcra  the 
first  dsj:  wi  I  reesllectsoms  tbiogs  from  the 
hill  itsdf ;  the  tenderness  of  those  SnngB  upon 
which  this  enaetioff  clause  does  stand,  fifere 
was  no  eridenee  given  to  induce  the  house  to 
hring  in  this  bill  of  attainder ;  when  this  bill  is 
brooght  in  the  house,  and  the  preamble  that 
suggests  that  whie|)  is  the  ground  of  theeoact-. 
ing  part  considered  in  the  house;  snd  th>e 
house  did  not  think  it  reasonable  to  proceed  to 
the  rsading  of  it  a  second  time :  1  remember 
we  were  ti3d,  Won't  yon  read  it  a  second  time, 
when  yoa  may  have  an  opportunity  of  having 
those  suggestions  proved  to  you?  This  was  the 
ground  why  this  bill  was  read  a  second  time. 
For  ooosider,  otherwige  a  gentleman  may,  in 

'  uty  other  case  as  well  as  tliis,  desire  leave  to 
hnog  in  a  bill  f[>r  attainting  such  a  one ;  and 
tell  you,  you  shall  have  a  iifood  reason  given  to 
you  for  it  afterwards;  snd  thou|^h  the  reasons 
suggested  in  tbebill are  not  sufficient,  you  may 
have  reasons  out  of  the  bill  that  are  sufficient. 
What  a  precedent  will  this  be*  Why,  sir, 
length  of  time  gives  a  sanction  to  those  prece- 
denu  which  the  age  that  mAkes  them  think  not 
irf*;  and  they  become  good  examples  to  poste- 
rity, that  wero  even  very  heinous  precedents  to 
the  present  times.  Now  if  this  shall  stand,  as 
now  in  the  bill,  I  would  ask,  What  man  in 
Engknd  is  secure,  when  a  parliament  shall 

^  arise  that  hath  a  mind  to  attaint  him  ?  Why 
then,  sir,  if  yon  do  amend  the  bill,  consider  the 
method  of  your  proceedings;  you  do  your- 
selves, in  effect,  declare,  that  ibr  bringing  in  of 
the  bill,  for  twice  reading  of  the  bill,  yon  had  ' 
no  ground  at  all;  for  otherwise  you  bad  good 
grounds  recited  in  the  bill,  snd  thst  mnttlie  a 
sufficient  ground  to  attaint  him ;  and  if  yon  de- 
dare  it  no  sufficient  ground  to  attaint  bun,  you 
dechire  ;^oa  have  bnmght  in  a  bill,  and  read  it 
twice,  withont  any  ground.  Whether  you  will 
alk»w  liberty  to  ofiw  at  your  bar  any  sugges- 
tions otherwise  than  in  the  bill,  that  1  must 
submit  to  ^ou ;  and  for  giving  time,  since  that 
is  a  question  of  a  very  extrMrdinary  nature : 
but  have  humbly  offered  my  thoughts,  whether 
any  thing  shall  1^  offersd  otherwise  than  is 
suggested  in  the  preamble  of  the  bill  ?  1  hope 
you  will  not,  for  the  precedent  sake  you  are 
now  making  ;  which  if  you  do,  I  am  afraid 
bills  of  attaimler  may  become  now  as  frequent 
as  Bilb  of  Attainder  were  in  Rd.  S's  time; 
which  I  hope  never  shall  be. 

Lord  Norrew,  Mr.  Speaker,  1  will  not 
pretend  to  tell  you,  that  you  are  bound  by 
other  rules  than  rules  of  justice;  but  what  is 
justice  in  WesMninster-Hall  is  so  here,  and 
every  where.  And  last  year  you  thought  it 
justice,  that  no  map  should  be  brought  to  a 
trial,  but  he  should  know  what  were  the  par- 
ticular lacU  that  were  alledged  against  htm. 

L^rd  CuiiM,  I  think  it,  in  some  measure,  a 
misfortune,  that  a  matter  of  this  nature,  as  is 
your  present  debate,  hath  held  you.so  long ; 
Mod  conceive  it  a  thing  lo  be  wished,  that  every 
gentleman  that  speaks  upon  this  occasion, 
would  apply  himself  more  closely  to  re^ity, 


Praoe$ih^i  agamd  Sir  Jo^m  FeMmci,        [568 

dered  merely  as  forms ;  for  it  ought  to  be  trae 
*   '  '    convincing  to  you:  and  yoo 


that 


oiight  not  to  tie  yowsslves  to  any  forms  upon 
this  occasion,  but  such  as  are  groiraded  upon 
reason ;  and  really  1  have  not  heard  any  thing 
thst  fell  from  any  gentleman,  that  aliews  bis 
doubt  of  the  nature  and  aggravating  eircam- 
stances  of  the  crime  of  Um  prisoner  P  but  it 
hath  consisted  with  the  great  candour  and  jus- 
tice of  this  house,  to  shew  this  favoor  to  the 
prisoner  before  yon.  The  ooonsd  say,  they 
are  unprepared ;  if  they  mean  they  shoula 
prepare  themselves  for  more  grounds  of  diUcr- 
ence  and  chicanery,  1  woukl  not  give  them 
farther  time;  I  cannot  perceive  there  is  any 
reality  of  argument  in  it ;  and  there  b  in  rea* 
sontng,  as  in  religion,  sometimes  a  fotm  with- 
out a  power. 

Sir  i%o.  Dyfte.  Sir,  you  have  now  two  or 
three  questions  before  you ;  I  desire  yoo  will 
confine  our  debstes  to  one  point:  I  think, 
whatever  opinion  gentlemen  may  be  of  con- 
cerning the  proof,  I  think  the  point  under  your 
consideration,  if  you  will  make  a  right  judg- 
ment, is  the  preamble  of  your  bill,  whioh  I 
take  to  be  the  foundation  of  iC,  and  the  cause 
for  which  vou  attaint  this  gentleman :  now  the 

Kmmble  does  not  recite,  and  say,  he  is  guilty, 
t  only  indited ;  nor  set  forth  any  time ; 
nay,  it  does  not  say,  he  was  amigoed.  So 
that  these  tilings  sre  very  uncertsin,  and  yet 
you  must  attaint  him  for  the  things  recited  in 
your  bill.  And  you  know  these  acts  of  attain- 
der are  extraordinary  methods  in  caseo  of  trea- 
son ;  and  il'  you  pot  it  upon  this  point,  thst 
the  act  atuints  him  for  one  thing,  and  the 
colinsel  shall  prove  another,  it  makes  it  more 
uncertain  than  it  is,  and  no  man  can  he  safe ; 
and  therefore  I  hope  you  will  confine  the  coun- 
^  to  proofo  of  the  mstter  contained  in  the  bill. 

Mr.  J.  Howe.  Sir,  1  think,  if  voo  |ilease  to 
go  on  open  the  inatter  snggested  in  tlie  bill, 
Uiey  are  allegations  which  must  be  proved 
before  the  bill  is  committed ;  and  that  will  not 
hinder  air  J.  F.  from  being  examined  to  the 
treason  likewise.  Tbereibre  all  that  is  alledged  ' 
in  this  bill,  I  suppose,  being  thought  necessary 
to  be  proved,  1  desire  he  may  be  called  in, 
and  the  counsel  may  go  on  to  prove  what  is 
alledged  in  the  bill,  and  afterwards  sir  J.  F. 
may  answer  them. 

Lord  Co«tftts6y. .  If  the  question  was»  whe- 
ther you  should  grant  this  ffenttesMn  time  or 
no  to  make  hia  Defence,  1  shouki  not  have 
troubled  you.  But  the  question  now  seems  to 
be^  Whether  the  Bill  does  depend  noon  the 
bare  suggestions  of  the  bill,  or  upon  tke  gnlU 
of  sir  J«  F.  P  And  therefore  if  gcntleoMO  do 
insist  upon  it,  that  he  should  have  longer  time 
to  defend  himself,  as  to  his  being  innocent  or 
guilty,  I  shall  not  oppose  it ;  but  if  yoti  think 
fit  to  put  it  off,  ss  if  the  fote  of  the  hill  did 
depend  upon  the  suggestioos  of  it,  1  cannot 
agree  to  that  matter ;  therefore  1  desire  n  short 
time  may  be  given  him  to  answqr  the  matter 
of  bis  guik* 


teg] 


tip(m  a  BiU  ofAitttbukr, 


•r  tlm  fd^e^  to  my  this  matter  i»  of  •  yery 
cxtrMfdiiMry  nalore,  and  you  ba?o  eotarod 
ioto  it  by  very  esOraordiiiary  motbodi:  but  I 
mnsl  only  obA^e,  tbat  tbii  Daing  tba  first  bill 
oftbnkiiMl  tbat  bath  bees  brooi^bt  into  the 
House,  batbre  any  proof,  gentleiDaii  must  bo 
axcased  if  ibey  are  caatioua  what  steps  tbey  do 
take ;  and  when  the  wisdom  of  the  House  has 
thought  lit  io  take  ffnte  diflferebt  methods,  as 
to  tlia  pnJiiaiDanes,  it  is  not  to  be  womlered  if 
tbey  Bcet  with  difficohiea  in  their  piiiceedings. 
Some  gentlemen  press  for  more  time  to  be 
giren  to  air  John  Fenwick  to  be  prepared; 
and  others  srge,  that  you  sh^ld  declare,  whe- 
ther the  ooonael  should  be  heard  to  any  thing 
but  wfaatia  suggested  in  tlie  bill.    And  I  think 


i  gif  e  a  determination  to  the  last  quea- 
tioo,  though  the  whole  House  agreed  to  giro 
him  longer  time :  for  if  you  giye  hioi  longer 
il  will  after  oome  to  the  same  debate. 


whether  tbey  shall  be.  beard  Ao  any  thing  but 
what  i% aoggpsted  in  the  bill?  If  you  aboold 
think  fit  to  add  any  thing,  then  it  will  be  rea- 
aanable  that  he  also  should  be  heard  to  that ; 
for  in  the  case  ot  the  death  of  a  man,  let  him 
'  deaerve  never  so  much,  yet  be  does  not  deserve 
to  die  wgustly  by  your  bands. — It  seems  a 
very  plain  proposition,  tbat  when  a  man  is 
aecuaed«  be  ahonid  not  answer  to  what  he  is 
not  chaiged  with ;  and  to  charge  it  with  in- 
aondoa  and  implications  is  so  uncertain, 
that  aa  1  alwaya  have  seen  it  denied  in  this 
boose,  so  I  hope  I  shall  not  see  so  great  an  as- 
stmbiy  ^ve  any  oounteaance  to  it.    They  did 
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to  the  oondnsion,  and  skip  Ofartbn 
immediate  part  of  the  bill ;  lor  the  biU  does 
aaj,  that  he  did  incite  and  eonsult.  Ice.  And 
the  ol{|eotion  of  the  counsel  waa  not  againat  , 
the  e? idenoe  ;  but  they  said,  tbey  were  oat 
prepared  at  that  time  to  answer  it,  and  there 
they  leave  it ;  and  tbereouon  the  House  go  en 
upon  the  debates.  Wha#€an  we  expect  tbat 
they  intended  ?  Tbey  might  think,  either  we 
aha4i  gain  our  point,  and  the  houae  will  give 
ua  time ;  or  otherwise,  it*^  they  go  on  and  hear 
this  evidence,  then  we  say  we  wanted  time. 
And  tbat  will  be  only  evidence  ex  parte^  and 
not  carry  so  much  weight  with  it,  tooagh  we 
have  nothing  to  say  in  it ;  or  thev  migfat  think 
it  may  have  this  elect,  that  the  nouae  will  not 
go  on,  and  bear  any  e? idence  at  all :  in  either 
of  these  cases,  we  nave  the  laireat  advantage 
that  we  can  bare,  on  the  aeooiid  reading  of 
the  bill,  in  defence  of  our  client ;  all  may 
desired  waa,  that  tbey  might  have  time ;  and 
I  hope  tbat  which  satisfied  them  that  are  most 
concerned,  may  satisfy  any  gentleman  of  the 
house. 

Mr.  J.  Howe.  The  question  is  not,  wliat 
they  asked,  bat  what  is  reasonable  for  us  to 
grant  ?  I  was  in  the  beginning  against '  any 
delay,  and  I  think  there  is  no  occasion  of 
delay :  all  I  desire  is,  sir,  that  the  king's  coun- 
sel may  be  desired  to  prove  the  suggestions  of 

the  bill  ex  toto. 

i 

Mr.  SaUcitar  Gencrul,  Meat  tbat  bavespoke 
of  this  matter  have  aaid,  tbat  tlie  matter  is 
very  generally  laid  in  tbia  bill,  and  the  conn- 


teH  yoM,  they  were  prepared  to  speak  to  the  i  sel  could  not  very  well  know  to  what  tw  apply 

ftaeonahirncss  of  the  bill ;  but  thia  matter  not :  tbemaelvea:  that  it  speaks  of  high  treaaon  in 

bangaoggcsted  in  the  bill,  tbey  are  not  pre-  general,  and  cd'aiding  the  king's 

pared  lo  speak  to  it.  '    ' 

Sir  Tho.  LUHetcn, 


I  see  now  where  your 
debalea  have  led  you :  I  thought  the  re|$olar 
aoljectof  oor  deliatea  bad  been  the  point  upon 
which  tbecounael  withdrew  ^  and  that  was  for 
tiow.  For  what?  Why  to  prepare  theroaelres 
to  anawer  any  evidence  that  might  be  given 


IS  very  general :  it  recites  that  indeed ;  but  the 
indictment  is  legal,  according  to  the  late  act  of 
parliament.  It  is  not  only  said,  tbat  be  de- 
signed the  death  of  the  king,  but  lor  tbat  pur- 
pose he  and  others  met  t«igether»and  agreed  to 
send  Charnock  to  France,  to  go  to  king  Jaraes^ 
to  induce  the  French  king  with  an  armed  power 


Ibem ;  because  they  perceired  you  did  .  to  invade  finsfland.    Mow  bow  can  any  thing 


expect  the  counsel  for  the  bill  should  produce 
their  evidence.  But  tbey  made  an  oli^ection  : 
say  they,  we  diil  not  nnderstand  your  onJer 
was,  that  we  abould  come  prepared  to  oppose 
any  Iraliiiiony  viva  voce  to  be  given  against  us, 
but  ooly  paepared  tu  sfieak  to  the  r^iaonahle- 


be  more  particularly  charged  ?  And  the  in- 
dictment is  so  charged  in  your  bill.  I  think 
therefore  the  counsel  could  not  be  ignorant  lo 
what  tbey  ought  to  apply  themselves ;  but  by 
what  i  perceive,  gentlemen  are  very  well  coo- 
tented  to  give  him  further  lime.    1  reinefpbei% 


ness  of  the  bill.  Now,  gentlemen,  after  five  or  ;  when  the  bill  was  first  brought  in,  there  waa  a 
six  boora  debates,  have  been  willing  to  accom-  ;  long  debate  for.  a  second  reading  ;  and  some 
modate  the  matter  (that  nobody  might  think  j  gentlemen  thought  it  hard  to  be  tried  by  an 
that  any  one  pressed  a  matter  unreasonable),  mat  an  asaembTy,  and  said,  tbey  had  rather 
tbat  thev  might  have  time :  but  some  gentle-  ,  be  tried  by  a  fewer  number :  but  I  shall  ob- 
men  will  not  be  satisiied  with  granting  what ,  seirve,  that  you,  have  sent  the  copy  of  the  Mil 
the  counsel  desired,  but  they  desire  more.  And  |o  sir.  JL  F.  beforBhand,  and  you  sent  bim  notice 
what  ia  that?  Why,  tbat  is  to  know  the  opi<j  t  4hat  he  abould  provide  himself.    But  Inmen* 

her  a  much  better  man  than  air  J.  F.  who  had 


r  the  opi<j 
I  of  the  houae,  whether  you  will  admit  any 
one  thing  to  be  proved  thut  is  not  suggested  in 
.the  bill  ?  And  1  do  take  this  to  be  within  the 
anggestimia  of  the  bill,  as  fully  aa  ean  be  ex- 
presaed.  For  what  doea  the  bill  say  ?  The  bill 
does  say  he  waa  indicted  of  high  treason,  and 
that  one  of  the^witncasa  is  gone :  and  gentle- 


the  misfortune  to .  be  under  an  accoaation  of 
high  treaaon,  bad  his  indictment  one  hour,  and 
was  tried  the  next :  and  though  he  pleaded  to 
have  hia  trial  put  off  till  the  afternoon,  hf' 
could  not.  prevail  with  tlie  court  of  justice  to  do 
it :  sir  John  Fenwick  hath  had  a  eopy  of  hia 
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KH  Ibr  two  or  throe  doyt,  tvt  lie  nerer  bod 
miy  oony  till  bo  had  pleoiled. 

Mr.  Waller.  I  stand  up  only  for  my  infbr* 
nalioD ;  thai  which  I  wonid  know  m,  whether 
the  conniel  did  not  ask  you  the  qaestioD,  whe- 
ther they  shouM  be  boond  to  answer  any  thing 
that  is  not  in  the  biH?  Ifthera^edthat,  then 
the  gentleman  tbaf  spoke  n««  is  answered  ; 
and  the  gentlemen  of  die  house  do  not  in- 
•ist  npon  what  sir  J.  F.'s  counsel  did  not  insist 
on.  And  I  do  tlMnk  the  king's  sorjeant,  who 
opened  the  proeeedioga,  after  he  bad  opened 
wiMt  had  been  before  the  ^fraiid  jury,  seemed 
to  make  it  a  charge,  as  if  sir  J.  F.  had  been 
condescending  to  the  withdrawmgof  Goodman. 

Now  that  .seemed  as  if  they  desigoed  to 
make  that  >JP«t  of  the  eridenoe. 

Sir  Rd,  limpU,  The  counsel  did  not  insist 
upon  it,  only  to  loiswer  the  snggestious  of  the 
Bid  :  erery  body  knows,  they  objected  to  the 
others  going  on  with  theevidme  they  opened, 
because  it  was  not  in  the  bill ;  and  the  king's 
eouns^l  coald  not  so  much  as  riledge^  that  it 
was  in  the  bfll :  and  they  would  hayegoneon 
to  hare  proved  the  indictment.  Then  ia  ano- 
ther thing  ;  it  is  lold  you,  as  if  the  preamble 
had  suggoted  something  of  this  kind,  tnat  there 
was  a  meeting.  Now  the  gentleman  that  spake 
last  but  one,  has  cleared  it,  that  it  only  recites, 
he  was  indicted  for  these  things ;  and  this 
brings  nothing  in  issue,  whether  be  be  guilty  or 
no.  /  Now  1  think  the  present  question,  and 
only  question  before  you,  is  noon  the  suypgcs- 
tions  of  the  bill ;  for  you  can  bring  nothing  in 
issue  here,  hot  what  is  in  the  bill ;  and  nobody 
can  insist,  by  the  rules  of  resaon  or  justice, 
that  any  man  should  be  heard  to  any  matter  of 
fact  hut  what  is  in  the  bill.  And  therefore  I 
think  there  is  nothing  before  you,  but  that  yon 
i^uld  giro  direction  to  hear  them  to  what  is 
ongeested  in  the  bill. 

llr.  Metkwen.  Sir,  I  speak  to  the  method 
of  youf  debates :  your  debates  arise  opon  an 
objection  that  was  made  by  sir  J.  F.*s  counsel, 
against  the  counsel  for  the  bill  going  on  with 
their  eridenqe  to  nrore  sir  J.  F.  guilty  of  high 
treason.  I  naust  begleare  to  di&r,  as  to  what 
the  counsel  did  say,  from  some  of  ^the  gentle- 
Mien  that  spake  last :  the  force  of  tbdr  objec- 
tion was,  that  they  should  not  now  go  on,  for 
they  were  not  prepared  to  answer  them  ;  and 
the  reason  they  gave  was,  that  they  had  not 
formal  notice  ;  ami  the  other  afterwards  spake 
to  the  shortness  of  the  time  :  your  debates  for 
a  long  time  went  pursuant  to  mis,  whether  yon 
ahonld  allow  them  further  time  or  not?  But 
the  length  of  your  debates  hath  raised  anew 
matter :  though  1  think  that  doubt,  though  it 
was*  not  made  by  &e  coansel,  may  be  very 
prrmerly  made  1^  any  worthy  asember  that 
Batn  that  doubt,  whether,  as  the  bill  is  brought 
fai,  the  king's  counsel  might  at  any  time  speak 
to  thaa  point,  though  sir  J.  F.  be  acquauited 
with  it  f  And  i  must  always  agree,  that  doabt 

i;ht  to  be  resolved,  before  you  come  to  vs* 

ve,  whether  fhrther  time  shall  be  allowed 
lum  or  not ;  and  therefore  I  propose  it,  that 


ought 
■olve, 


this  questkNi  may  be  put,  whether  the  bouse 
wiH  hear,  at  the  bar  of  the  house,  the  evidenee 
there  is  to  prove  sir  J.  F.  guilty  of  thohigh<- 
treason  whereof  he  was  indicted  ? 

Col.  Wharton.  You  hav6  three  or  fbor  qnea^ 
tions  upon  your  paper ;  and  now,  afler  so  long 
a  debate  as  we  have  had,  I  hope  gentlemen 
will  not  think  fit  to  start  new  ones ;  and  I 
ho|ie  you  will  take  care  that  gentleman  shall 
fiot  rise  up  three  or  four  times  to  spieak  to  this 
matter.  You  have  another  rule  or  the  house, 
that  when  a  question  is  moved,  and  seconded, 
though  another  qoesdon  is  moved  afterwards, 
yet  that  must  be  the  first  f|oe8tion  that  is  to  ha 
put ;  and  I  hopa  you  will  keep  us  to  these 
rules. — 1  wBidsi  at  some  olgections  t  it  is  told 
you,  that  this  is  sucih  a  proceeding  tffat  never 
any  thing  of  this  kind  was  before ;  and  that  you  - 
are  here  going  is  road  a  bill  of  attainiler, 
before  yon  have  had  any  fnanner  of  evidence 
upon  which  youahoold  ground  the  bringing  in 
or  this  bill.  Oantlemen  must  remember,  or 
riiouM  have  informed  thomselvas ;  for  it  is 
verf  certain  that  you  had  very  good  grounds  to 
vote  this  bill  to  he  brought  in  :  I  see  the  gen- 
tleman that  brought  in  his  own  aconsation  ; 
yon  had  hhi  own  discovery  read,  and  Mr.  At- 
torney did  inform  yon  what  was  against  him, 
and  bow  he  stood  mdicted.  And  another  gen- 
tleman by  me,  told  you,  he  was  with  biro,  and 
there  was  a  treaty  for  his  pardon ;  this  was 
evidence  for  reasonable  men  to  go  upon.  And 
to  tell  you  that  these  precedents  wifl  endanger 
your  liberty !  Under  favour,  this  is  the  ground 
of  wM  your  liberty.  It  is  by  this  power  of  pro- 
ceeding, whenyon  have  not  tiiat  evidence  that 
Westmhister-Hall  requires,  by  which  you  will 
keep  great  men  in  awe. — Now,  give  me  leave 
to  spmik  to  the  question  that  I  think  yon  ought 
to  pat:  it  is  tmd  yon  by  the  eounsd  for  the 
prisoner,  that  they  are  not  apprised  what  th^ 
sense  of  the  house  was,  and  upiMi  that  aoconnt 
they  desired  further  time :  1  confess,  when  yon 
alkiwed  counsel,  I  was  of  opinion  it  was  a 
fovour ;  and  now  since  they  havo  made  this 
objection,  though  I  do  not  believe  yoa  are 
obliged  to  allow  them  further  timpe,  yet  I  had 
rather  err  on  that  than  the  other  side;  and 
therefore  I  think  the  fairest  thing  is  to  alk>w 
them  some  further  time. 

Mr.  Secretary  TrumbaL  Mr.  Speaker,  I 
have  attended  aH  this  day  to  yonr  debates, 
which  are  now  in  my  opinbn  of  a  very  extra* 
ordinary  nature ;  fbr  a  great  deal  of  your  time 
hath  been  spent  upon  motton  of  the  counsel  for 
the  prisoner  at  the  bar,  whether  you  ahouM 
aHowthem  farther  time  or  no;  and  now,  by 
what  I  reoolleet  f^m  the  sense  of  aereral  gen- 
tlemen, the  house  seems  wiHing  to  afiow  them 
fnrtlier  time;  even  that  is  opposed  at  thia  time 
of  day.— Sir,  the  khig*s  counsel  havo  opened 
the  matler  of  fact,  upon  which  they  did  mtemi 
to  produce  their  evidence;  and  when  thoy  had 

red  the  several  heads,  the  whole  elgectioa 
I  heard  made  by  tho  o^er  side,  was,  They 
did  hot  think  the  king's  counsel  oouM  hare  pro- 
ceeded to  examine  witnesses  upan  thxmt  facta ; 


I 


S7SI 


np&H  a  SSI  ofAiiaindcf' 


A.  D.  1696. 


[674 


and  thtl  titty  were  not  prepared  to  brinff  wil> 
nessesoD  the  side- of  the  prisoner,  and  Uiere- 
fare  prayed  fcr  fuither  time :  truly,  whether 
tiuit'  he  reaeoaaUe'or  no,  or  whether  upoo  one 
farour,  tbe'  bouse  ^ink  fit  lo  grant  another ;  I 
caaaot  M  what  might  appear,  if  it  had  coooe 
ta  a  onestioD ;  ance  the  life  pf  a  man  is  con- 
ceraed,  we  ougfht  to  lie  tender  of  it,  and  I  ahall 
be.aa  tender  aa  another;  therefore  I  am  of 
optnioD,  that  a  reaaooable  time  shoukl  be 
altowc4.  To  do  what?  Why,  upon  the  eri- 
dencethe  hin^s eounsd  shouM  prodoce,  they 
shall  bring-  their  witneoaea  on  tbe  other  side  to 
answer  |hem .  W  hether  tbe  king's  counsel  will 
)woduce  evidence  that  is  foreign  to  tlie  bHI,  that 
will  be  in  judgment  of  tbe  house ;  but  it  was  a 
good  anotiott  made  below,  which  I  eleae  withal, 
that  a  short  time  may  be  allowe^d  them  to 
make  their  defence,  and  bring  their  witnesses. 

Mr.  Speaker,  Gentlemen,  you  baTt  bad  a 
kn^dehate:  I  do  not  remenober  any  formi^ 
^estion  that  was  proposed  at  first,  till  sneh 
time  as  I  read  to  von  what  I  thanght  was  the 
qoeatioii  open  the  oebate ;  when  I  read  yon  the 
qnesnon-  fOr  further  time,  there  were  sereral 
BDembera  atoed  up,  and  said,  that  was  not  ^ 
question ;  and  took  exoeptiona  to  it,  and  pro- 
posed thai  the  counsel  should  be  confined  to 
produce  evidence  only  to  tbe  mattera  suggested 
m  the  bill ;  so  thiit  now  FhaTe  two  questions 
apon  m^  p^p^t  which  I  will  read  to  you,  and 
put  which  you  will.  One  question  is,  «*  Tnat 
they  he  coonned  to  make  their  proof  to  what 
is  so^ested  in  the  bill."  Tbe  second  question 
is, ''  %at  air  J.  F.  be  allowed  further  time,*>&c. 

SrC  Ifiiigrove.  A  gentleman  aaid,  tbe 
aeoood  qoestien  upon  your  paper  was  but  lately 
started;  but  1  remember,  a  tittle  after  the 
coonoel  waa  withdrawn,  it  waa  moved.  Whether 
yon  would  give  them  further  tiibe?  And  I  pre* 
aenlly  after,  m  tbe  debate,  did  take  the  free* 
dom  tw  ask.  Whether  it  was  inlended  they 
ahoold  aaawer  to  any  thing  but  what  waa  oaiH 
tained  in  the  Bill  ?  And,  1  remember,  there 
waa  «  gendeman  of  the  long  robe  said.  That 
there  waa  nothing  oflSnred  by  tbe  king's  comuel, 
but  what  was  within  the  suggestkns  ef  the  bill. 
Anather  ffentleman  said,  When  thejr  may  have 
longer  time,  they  did  not  seem  so  fond  of  it ; 
it  is  indiflerent  to  me,  provided  he  be  prepared 
to  answer.  Bat  I  cannot  but  ebaerve,  that 
the  coodusioD  of  that  honourable  person  waa, 
that  at  last  voo  must  come  to  determine  tbe 
question.  You  are  likewise  told  by  an  honour- 
able person  nearer  the  bar,  why  do  you  dispute 
fkam  BOW  you  have  ordered  the  king^  c«miMiel 
to  piodoee  the  evidence;  and  so  you  have 
conetnded  yonrartves?  But  for  myself,  I  must 
confts^  I  did  never  think  the  evidence  was  to 
be  heaiil  otherwise  than  aa  to  the  soggestions 
efthe  bill.  And  if  that  point  be  to  be  deter- 
mined, why  will  Aot  yoo  determine  it  now, 
nther  than  to  have  another  debate  upon  it  f 

Mr.  Botcamen, .  That  which  i«  pressed  by 
•eme  gentlemew,  is  begging  of  tlie  question. 
What  bwre  we  here  brought  nr  J.  F.  for  T  Waa 
it  Ml  lo  inMy  eerfalrei,  whether  air  J.  P.  win 


guilty  of  high-treason?  Now  that  iarappooad* 
by  some  gentlemen,  not  to  be  witlHn  tbe  bill : 
if  it  be  not  within  the  bill,  I  deaire  yon  wonid 
throw  out  the  bill.  But  tbe  thing  is,  we  mim 
not  examine  to  thoae  things  tut  will  make 
sir  J.  F.  goihy.  Sir,  this  is  a  very  nicethii^i 
and  very  eoriouaiy  woven.  Tbe  great  thmg, 
say  some  gentlenMn,  we  moat  take  oafpa  of,  io 
the  blood  of  a  man:  does  any  one  say  he  it 
innocent?  No:  but  we  most  have  aoaM  way  or 
another  that  be  meat  not  be  brought  to  hie 
trial.  I  desire,  as  Englishmen,  you  wiH  not 
only  take  careef  the  life  of  one  man,  bntof 
the  life  of  the  kii^ ;  of  the  lives  of  our  wives 
and  children,  and  all  ew  fiuntlies.  What  will 
they  say  without  doors  ?  You  are  afraid  to 
meddle  with  sir  J.  F. ;  and  therefore  yea  wii 
slide  it  away  upon  another  point;  that  hit 
being  guilty  of  high  treaaon  ia  not  within  the 
bill.  T  am  not  for  takiag  the  advantage  ef 
ttatie ;  I  desirr,  as  it  waa  moved  before,  that 
you  will  give  him  time,  and  try  whether  he  be 
guilty  of  this  treaaon  Or  no ;  or  ethemiae  d» 
notbiDg'in  it  at  all. 

[Then  tbe  Order  was  made  for  Candles  to 
be  brought  in.] 

Sir  T.  Littleton.  Now  you  have  oandlee 
brought  in,  it  will  be  fit  for  yon  to  retom  to  the 
question :  for  my  part,  I  am  willing  to  put  both ; 
but  I  think  tbe  last  question  that  you  have  npoB 
the  paper,  property  speaking,  is  to  be  pntftrtt ; 
and  that  is.  That  tbe  house  will  proceed  to  ex- 
amine  witnessea  to  the  treason  » the  Ull  for 
which  he  atanda  indicted. 

Mr.  J.  JXnre.    I  think  tbe  question  ooght  t» 
be,  tliat  bis  counsel  be  diieclBd  to  bring  wiU  . 
nesses  to  tbe  allegations  in  thb  bill. 

Sir  T.  LUtleton.  I  propose  it  to  yon  thoaf 
that  the  house  will  proceed  to  ewninewil* 
nesaea  at  the  bar,  to  the  treasons  mentioDed  i» 
the  bill  for  which  he  was  indicted. 

Mr.  J.  Hove.  I  think  that  gentenw  mifflil 
very  well  have  moved  the  queation  withoottSat 
Kmitatien  ;  for  that  is  an  OMcb  as  to  ai^,  that 
witnessea  shall  be  examined  to  none  of  tiw 
treasons  in  the  bill,  except  those  for  which  he 
hath  been  indicted  ;  and  that  is  a  limitation,  I 
hope,  ahall  not  be  put  to  the  eoeuirieB  of  this 
house.  I  hope  yon  will  pat  it,  tnat  they^  shall 
bring  evidence  to  the.  matters  attedged  in  the 
bill  generally ;  there  are  several  o^mt  aDegn- 
tiotts  in  the  fml  which  1  would  have  him  answof 
to,  as  the  alienating  tbe  aflbctiens  efthe  ldag% 
suljects  fromliim,  which  I  take  to  be  Ugh  treik- 
aon. — Memben^  No,  no. 

Mr.  J.  Howe.  Why  ?  If  it  be  not  high  lren<- 
son,  it  hath  nothing  to  do  in  that  place.  I  boi* 
Ueve  it  ia  e  very  high  crime,  and  would  faidiiee 
me  very  much  for  the  poniahing  of  nr  John 
ffenwtck. 

Mr.  Norris,  Sh",  I  do  not  know  how  the 
questions  may  be  carried  since  candleaare  cone 
in ;  hot  1  think  it  is  for  the  better.  I  think 
there  ate  two  things  have  been  spoken  to;  one 
is  this  bill :  1  find  those  gentlemen  that  wera 
against  the  bill'  oft  Friday,  aae  BMie  ageinst  it 
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now.  I  was  for  the  bill  then,  mud  am  now  lor 
a  feooBd  reading  of  it :  I  think  the  bill  is  very 
^ilain,  and  know  not  what  they  wonid  ha?e 
aenliooed  in  it  more,  unlem  they  wonM  hare 
had  the  fijng*a4iead  uvem,  and  what  wine 
they  drank  there.  1  think  there  is  all  the  rea- 
aon  in  the  work!  to  hear  the  witnetMs  to  prove 
himfuiliyof  high-traaaon.  Aa  to  the  pout  of 
lime,  I  abooid  &  very  willing  U>  allow  it  Ihen^, 
if  that  i|nt«li«Ni  was  put ;  and,  I  think,  yoa  have 
been  %ery  favoorable  to  him  akeady  m  allow- 
ing him  counsel. 

Mr.  Smith,  I  would  only  oboerve,  when  the 
biU  was  to  be  brought  in,  the  objection  was, 
that  ]^  liad  not  witnestea  And  now  the  qnca- 
tion  ia,  whether  you  can  hear  witnesses  upon 
thcia  not  particolariy  assigned  in  the  bill?  lbe» 
lm?e  no  man  can  say,  but  that  in  the  indict- 
ment there  are  narticular  facts  that  ought  to  be 
emmined :  I  Jo  own,  for  my  part,  if  sir  John 
Fenwick  was  a  grealer  man  than  he  is,  it  were 
better  he  should  escape,  than  you  should  spend 
so  mnch  time  about  him.  Sir,  the  indictment 
is  mentiooed  in  the  bill ;  no  man  thinks  that 
Goodman's  going  away  is  reason  enough  for 
bnofling  in  such  a  bill  against  sir  John  Fenwick. 

llr.  Speaker.  Shall  I  read  yon  the  qncstioD  ? 
**  That  sir  John  Fenwick  be  alk>wtd  further 
time  to  produce  witnesses  in  hit  defence,  against 
Iha  cbaige  of  high  treason,  and  that  be  name 
hb  witneasea?'* 

.  Which  questioo  was  put,  and  passed  in  the 
aflrmative. 

•  mr.Spemker.    The  other  question  is,  <«  That 
the  counsel,  who  are  to  produce  their  evidence 
•piainst  sir  John  Fenwick,  be  allowed  to  prove 
,  air  John  Fentrick  gyiUy  of  high -treason.' 

Sir  r.  UttieUm.  I  do  think  one  of  the  res- 
Mo'why  this  bill  was  brought,  was,  because 
poasibly,  by  the  absence  of  this  witnem,  he 
eoold  mM,  strictly  speaking,  be  proved  guilty  ; 
diough  all  mankind  IS  satimed  in  his  guilt.  And 
tharcfore  I  question  whether  it  will  amount  to 
n  Icffal  proof:  and  if  yon  had  such  a  proof  as 
womd  convict  him  by  the  common  proceedings 
nf  law,  I  should  not  have  been  for  a  bill  of  thia 
nature  ;  for  it  ia  against  the  honour  and  dignity 
•f  this  House  lo  do  the  work  that  an  inferior 
oomt  can  do.  But  probably ,  by  the  absence  of 
this  witness,  sur  J.  F.  at  a  trial  in  the  Old  Bai- 
ley»  might  escape ;  though  at  Uie  same  time  it 
ia  higfafy  probaUe,  the  witneas  that  is  wanting 
toeonvict  him,  is  by  his  means  gone  out  of  the 
way.  Therefore  I  apeak  to  the  wording  of*  the 
nestion ;  you  say, '  shall  be  allowed  toprove.* 

would  willingly  prevent  what  may  beo^ected 
when  we  eome  upon  this  debate :  If  you  do  use 
the  word  *  prove,'  they  may  sav,  this  is  not 
proof ;  for  still  Goodman  is  not  here.  If  yon 
please  to  my,  that  we  will  examine  witnesaas 
to  the  treaaon,  and  we  will  be  judges  how  for 
it  appeara  |o  us,  whether  he  be  guilty,  or  not 
gttilly. 

Mr.  Speaktr,  Will  you  let  me  propoae  it  to 
yoM  thua  theik  P  "  That  the  Qoonsel,  in  produn- 
ug  their  evidence  against  sir  John  Fcowick,  ba 
nUowcd  to  tximina  witocMes  Inudiing  the  trcn- 


f 


sons  mentiooed  in  the  bill,  for  which  ^  John 
FenwidE  is  indicted.'* 

BIr.  Momtggu,  I  do  not  oboarve,  that  in 
reading  of  it  you  sav  any  thing  aa  to  the  other 
Ulmtions  of  the  bill :  1  think  yonahecld  wont 
it,  that  the  counsel  be  allf»wed  to  pmdnce  evi- 
dence to  the  allegaiiuna  in  the  bill,  and  the 
treasons  whereof  he  stands  indicted. 

Mr.  SpeiUser.  Well  then,  the  questioo  is  this, 
"  That  the  counsel  that  manage  *the  evidence 
against  sir  John  FenwidL.  beaUowed  la  pro- 
duce  witnesses  touching  the  allegaliooa  in  the 
bill,  and  the  treasons  whereof  he  sands  in- 
dicted." 

Which .  qnestkm  being  pat,  it  patted  in  the 
affirmative. 

Mr.  Sfeaker>  WiU  yoo  pleaae  to  appoint  a 
time  for  itf 

Mr.  jr.  Home,  That  I  would  move  you  ia 
this ;  You  wars  so  oKtremely  late  heme  you 
went  upon  this  ioformatkNi,  that  you  had  not 
time  to  go  through  any  part  of  it  ^  therefore  I 
would  nmve  yon,  that  you  woold  appoint  early 
in  the  morning  for  sir  John  Fenwick  to  he  here. 

And  thereupon  it  was  ordered,  *'  That  sir 
John  Fenwick  should  be  remanded  to  Newgate, 
and  brought  to  the  House  on  Monday  at  ten 
o'clock." 

Mr.  Joaaei  Montague.  Sir  J.  F.  now  insisted 
be  had  not  notice; 4  humbly  move,  that  he 
may  be  brought  in,  and  acquainted  with  what 
you  have  ordered. 

And  accordingly  air  John  Fenwick  was 
brought  to  the  bar. 

Mr.  Speaker.  The  House  have  considered 
of  what  sir  John  Fenwiek  hath  aaid  at  the  bar, 
by  his  counsel,  and  they  are  of  opinion,  that 
witnesses  ought  to  be  examined  thei^  to 
prove  the  allegations  of  the  bill,  and  to  prove 
nim  guiUy  of  high-treaaon  whereof  he  atands 
indksted ;  but  in  fovoor  to  you,  becauaeyour 
coimsel  said  yon  were  not  prepared,  the  douse 
»  willing  to  give  you  time  till  Mouday  next 
to  make  yoor  d  fence ;  and  they  require  you 
to  give  in  a  list  of  your  witnesses ;  and  if  too 
send  to  me,  yon  may  have  a  warrant  for  tneir 
appearmg  at  that  time ;  and  tliey  require  yon 
to  be  here,  so  that  they  may  proceed  upon  the 
biU  exactly  at  ten  o'clock. 

And  sir  John  Fenwick  being  withdrawn,  the 
House  resolved,  •«  That  the  BUI  for  Attainting 
sir  John  Fenwick  of  High -Treason,  bo  read  a 
aeoond  time  on  Monday." 

November  16.  Mr.  Speaker.  Geotlemeo,  I 
would  receive  yoor  directions  in  one  thing: 
you  have  ordered  a  member  to  produce  a  latter, 
and  tliecounael,  in  opening  the  evidence,  liave 
referred  to  it.  That  member  desires  to  know 
the  proper  time  for  him  to  do  it;  whether, 
while  the  counsel  are  managing  the  evidence 
at  the  bar,  or  whether  he  must  stay  till  they 
are  withdrawn  f 

Mr.  Sloame.  As  to  this  matter,  1  do  not 
qoestioQ  but  it  ia  to  be  offered  aa  an  endencn; 
nod  by  the  snme  renion  that  you  give  Uun  the 
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hrmtr  to  epuniiw  ibe  witi^esB^  that  are  pro- 
duced against  biin,  for  the  same  reason  the 
letter  ought  to  be  read  in  his  presence,  that 
be  m J  explain  it,  or  deny  it :  and  give  vie 
leaf  e  to  ieU  my  thoughts  of  another  matter :  if 
that  worthy  member  is  to  ofier  evidence  of 
what  he  toc^  from  air  J..F.'8  mouth|  (tboagh  a 
member  commonly  gives  bis  evidence  in  his 
place,  after  the  couiuel  is  withdrawn)  1  think 
it  is  not  only  fit  to  produce  the  letter  in  his 
presence,  hot  that  sir  J.  F.  should  hear  what 
be  says,  and  deny  it  if  he  can. 

BCr.  Speaker, '  Is  that  your  pleasure,  that 
the  letter  be  prodo^d  before  sir  J.  F.,  and 
that  the  endence  to  be  given  by  Mr.  Vernon 
shall  be  in  the  presence  of  sir  J.  Fenwiek  P 

The  ooestion  bdng  accordingly  pot,  it  passed 
ia  the  affirmative.  Then  the  Serjeant  was  or- 
dered to  take  his  mace,  and  go  into  Westmin- 
tter-hall,  and  summon  the  members.  And  be- 
ing retumisd,  the  order  of  the  day  for  proceed- 
ing on  the  bosiness  of  sir  John  Fenwiek  was 
read.  [It  bbng  a  quarter  before  11  o*cli)ck.1 
Then  sir  John  Fenwiek,  and  the  counsel  and 
aolidton  on  both  sides,  were  brought  in. 

Mir.  Sfmksr.  SLf  Thomas  Powys,  when 
you  were  here  last,  yon  insisted  upon  it,  that 
the  ooonael  against  sir  John  Fenwiek  should 
be  kept  to  the  prooft  relating  to  the  all^gatiens 
in  the  bill  only ;  or  else  that  you  might  have 
IMier  time,  because  the  witoesses  wene  not 
ready.  The  Bonae  have  considered  that  mat- 
ter, and  in  fiivodr  to  air  John  Fenwiek,  that  he 
night  have  no  surprize,  have  given  him  to  this 
day  I  hot  they  do  altow  the  counsel,  to  give 
cfidence  not  only  as  to  the  all^tions  in  the 
Ml,  but  to  prove  sir  John  Fenwiek  (piiity  of 
high-treaaon;  and  therefore,  Mr.  Seij.  GouM, 
you  are  aft  liberty  to  go  on  with  your  evidence. 

Set}.  GtmUL  May  it  please  you,  Mr.  Speaker, 
we  are  here  to  give  in  our  charge,  and  the  evi- 
deaee  that  we  have  iigainst  sir  John  Fenwiek. 
I  fiad  by  your  order,  that  we  are  now  allowed 
to  produce  evidence  touching  the  alleotions  of 
the  billy  and  likewise  of  the  treasons  tor  which 
he  stands  indicted ;  therefore  I  shall  beg  leave 
to  open  fimft,  how  he  ^stands  chaiged  by  the  m* 


ther  it  cbaiiges,  that  he  did  consult,  oooaeiit 
and  ag[ree,  to. send  Chamock  as  a  messenger 
from  sir  John  Freind,  and  others,  mto  France 
to  the  late  king  James,  to  propose  to  him,  to 
procure  the  French  king  to  send  soldiers  and 
armed  men  to  invade  this  kingdom.  Then 
likewise  to  efiect  this,  the  indictment  chaiyes 
him  with  providing^  horses,  pistols,  and  other 
warlike  arms.  This  is  the  charge  of  the  in- 
dictmeot;  and  these  matters  are  in  the  bUI: 
for  the  bill  does  chaise  him  with  compassing 
and  im^^nin^  the  death  and  destruction  of  the 
king,  with  adhering  to  his  enemies,  by  consult- 
ing and  agreeing.with  several  penous  at  several 
times,  to  send  Chamock  to  the  late  king  James 
in  France,  to  inviie  and  encounige  the  French 
kii^  to  invade  this  kingdom  with  armed  forces. 


kiiw 
and 


promises  to  join  them,  and  assist  them 


The  indictfloent  first  charges  him  wtdi  com- 
psanng  and  designing  to  depose  the  kin^^,  and 
pot  him  to'death.  'nie  second  charge  b,  ibr 
noting  the  French  kin^  to  send  an  army  of 
soldiers  to  invade  this-  kmgdom,  and  to  make 
a  miserable  slaunhter  amon^  the  subjects  of 
this  ki^idom.  The  third  thing  is,  for  adheriiiqg; 
to  tbe  king's  enemies.  The  fourth  part  is, 
Tbat  to  eflect  this,  he,  together  with  several' 
^titers,  that  ia  to  say,  Chamock,  sir  J.  Freind, 
and  otheta,  did  consnlt,  propose,  treat,  and 
agree  10  invito  the  French  kuuf  to  send  a  num- 
ber of  soldiers  to  invade  this  kmgdom,  and  to 
procure  great  numbere  of  armed  men  against 
tbe  king  to  rise  and  be  formed ;  and  with  these 
«emies,  upon  their  landing  and  invading  this 
iojiffdoni,  to  ioio,  foe  to  va&e  and  carry  on  a 
rmlion  ami  war  m  this  Idngdom*    And  fur- 
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with  men  and  arms. 

Then  the  bill  does  take  notice  of  other  mat- 
ters, that  air  John  Penwkk  hath  protracted  hitf 
trial,  by.  giving  assurances  to  the  king  to  make 
a  plain  cfiaooveiy ;  by  reasonr  of  which  he  did 
not  come  to  his  trial;  and  now  one  of  the  wit- 
ncsses  against  him  iswithdmwn.  May  it  please 
yeu.  Sir,  tliis  is  the  charge  aa  it  stands  iiefore 
this  honourable  House;  and  the  evidence  we 
shall  chaige  him  with,  will  be  of  this  nature :  we 
shall  give  you  an  aecount,  that  the  latter  end 
of  Mav,  or  beginning  of  June,  sir  John  Freind 
and  Cnamoek,  and  several  other  persons, '  met 
at  the  King's- Head,  and  upon  that  meeting 
they  consnlted  how  to  invade  this  kingdom; 
audthev  ooiMslnded  in  this,  tbat  they  would 
send  Chamock  into  France;  and  he  was  to 
propose  it  to  kiog  James,  that  he  should  pro* 
cure  8,000  foot,  and  2,000  horse  and  dragoons; 
and  open  their  landing  they  were  to  join  them 
with  4,000  horse.    After  this  they  had  another 
meeting ;.  for  Chamock,  to  be  aurd  of  the  mat* 
ter,  would  hive  another  meeting ;  and  then  he 
proposed  it  to  them,  Whether  they  continued 
u  tbe  same  resolution  ?  And  they  all  then  de<* 
dared,  particularly  su:  John  Fenwiek,  Thai 
they  did  approve  of  it,  and  stuck  by  it;  and 
that  Chamock  should  go  for  that  purpose  to 
France.    Chamock,  in  pursuance  and  exe- 
cdtion  of  this  treason,   does  eo  to  Frtuice, 
and  brings  back  a  message,  that  the  matter 
had  been  communicated  to  the  French  king ; 
but  at  that  time  he  watf  hot  ready  for  them* 
and   could  not  spare   hw  soldiers,   and  his 
troops.    Then  it  rested  for  some  time,  till  io* 
wards  Christmas,  whea  sir  George  Barclay 
came  into  England,  and  he  brought  with  him 
a  detachment  of  about  sixteen ;  md  their  pro  • 
vince  was  to  assassinate  the  king.    But  there 
was  another  part,  and  tbat  was  the  invaaion  ^ 
and  in  tbat  part  was  sir  John  Fenwiek  con- 
cerned, which  we siiallproduce  our  evidence 
to  prove  upon  him ;  but  it  does  fall  out,  that  we 
have  but  j>ne  witaess  to  this  matter  tbat  we  can 
produce  vha  voce;  though  when  this  indict* 
Qient  was  found  (for  it  was  found  upon  the  ac( 
last  sessions,  which  required  two  witoesses  to 
each  species  of  treason)  we  had  two;  but  one 
is  since  withdrawn,  and  that  is  touched  ill  the 
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MI,»uiti«iitk««M3tli.  N«ir,  fftirMlft 
¥€mmitk  liad  otBte  «b  ill  fte  trdbanr  votrat 
of  proeeeiniKs  «*  btt4rie4,  fir  Mm  Fsmnck 


triedl  uponlbis  iiidictiiifest»  ibr  ^ 
bad  bmi  dMre;  M  in  fro* 
crcMSiiatet  In  triat»  lie 
the  kioi^t  <u>d  ffi^^oi  ^md 
<o  time  of  aa  ingepaw  dhcf  Iwy  ^  Iral 
of  tbmt,  when  CtooilliMii  noW  u  wkhdnnn^ 
tkeieeciortneeB  lavto  Isrouiited  « this  cmm* 
terfntoonfrttkitt  tliei  hcth  been  laid  Mon  ikt 
RouK,aad  is  ehMfcqiiatfceiMK 

&aty  Stfi  to  aunily  tiii%  we  Muni  ^ 
the  exBBiBalion  of  Xr.  Ooodman;  we 


Seij.  lemL    Tke%in  diei  6haMi,  Iteit 

eteiMltMioled  npcto  te  oelbs^  ef  ^ta*  tvt^ 

oajptain  Poftor  aad  Mr.  €toelaMui:  Mdn,  t 

W'letvie  to  obinve^ <hit  bv  tbe  act  # 

madehHtaHmo^kis 


jwove  to  yoeaotlonly  thecvfidetoea  tkailiath 
lieen  given  npoa  tfaia  mdictawii^  wpon  wUcii 
be  halh  been  ahndgned,  bat  alK»  1^  mdowe 
which  iiadilfeea  ghnen  upon  tbie  trial  afCoalE, 
who  was  coDTicted  upon  that  evidapoa.  We 
•hdlgo%yilieBellwtb«rJte|Winlliae8Br»  and 
hmnbfy  «br  it  to  the  eohsiiewrtisn  ef  tlwa 
House,  hew  hr  sir  John  Faawkk  wiMheclC. 
leotedinthit:andtfaatis«his;  hsrehath 
Goodman,  and  oaatob  Pointer  who  atiil 


no  person  vhall  he 
ibilB  oaths  of  two  wifile^tes 


hadnstthslewit' 


awofabefoicthcyandjnryatlbit 

iime^  thisfaiM  eoald  not  boTO  been  tand  as- 
cordmg  to  <bat  law,  nor  waaU  sir  Joba  Fes* 
wioh  hayealasdGd :  hut  be  hmhhesa  awsignsi, 
leaded )  so  that  we  sabmitiltoibisHoon, 


upoar  tipdh  rscord,  that  tbii  io- 
aatowsdi 


hisgroand;  hotkey  innre  tomptodhhnwith 
dOO guineas  in  hand,  andM>moi«waa  toba 
lamitted  tohim  npon  his  first  laadhHrin  FnuMO, 
witbassor^Boelike^be  of  hiagJaaM'spar- 
don,  and  likewise  300<.  ayesr(  lOOiayaar 
whereof  wtt  to  beaeftled  by  ear  John  Fenwkis. 
This  proposition  spraag  mm  one  daaioy:  it 
oonM  wot  be  expeotod  thsl  mt  John  Penwiok 
afaoalU  eopeor  in  his  proper  person,  hot  he  did 
by  bis  lady,  who  was  with  captam  Poftor,  end 
gaiFe  him  assnranoo  of  all  thalwiispmppsed  I9 
Cianby,  that  that  should  be  perioraMd,  aad  a 
great  deal  more. 

We  ohaH  ftirther  gire  this  aooouat,  Hmt 
when  sir  Mm  FenwidL  #as  taken,  thers  waa  a 
ktterhandedtoathird|person{  miditnppaaia 
by  that,  (bat  he  thos|^  hiniaelf  at  tettime 
not  sufe,  unless  they  could  «oftwpt  the  jary: 
lor,  eays  he,  we  taittst  now  get  |wo  nr  three 
*  staunch  peraoas  thsl  wiH  starve  the  rest,  nnae 
stepswe  ahall  proceed  npqn^  andhagm  with 
the  indictment,  end  call  our  wttaesaas  to  it 

Sorj.  lose^.  Mr,  Speaker,  I  shall  not  tapeat 
what  hatb  been  arid;  baoanto  I  kdowwhbt 
hath  beea  mateiiaHy  said  canaot  |mm  the  bh- 
serrafion^  this  House.  The  asalfao^  we  de- 
sire leareto  praoeod  in,  is  themetfiod  yim  hava 
prescribed  08  $  and  that  is,  first  to  pnove  the  al- 
legations ef  the  bill.  And  that  we  shall  make 
appear  to  you  by  undoubted  prooib,  fiiat  sir 
John  Fen  wick  dees  stond  indicted  ibr  thuto 
ticasansattbeseaMis  at  the  Old  Beiley»  the 
Itmh  of  Hay,  upon  the  oaths  of  PMter  aad 
Goodman ;  that  we  shall  proye  liy  vaoocds,  and 
that  is  not  capable  of  any  traverse  or  denial. 
We  shall  also  prove,  by  matter  of  rscord,  that 
several  who  were  ooooemed  with  sir  John  Fen- 
wick  in  this  oonspiraQy  have  been  tried  and  at-' 
tmnted,  and  then  we  shall  call  a  living  witoels 
to  provte  sir  Jolm  Fenwick  foil^  of  treason  in 
the  highest  manner.  Mr.  Tanner,  deliver  in 
the  indictment  of  sir  John  Fenwick.  [Whloh 
was  then  read  at  the  table.  ] . 


and|»Ieadedj 

"tibat  it  does    _  ^        , 

upon  the  oaths  of  two  wil« 
It,  tw%  wiiathBLS  eie  tah> 
scribed  to  the  liii.  No^  that  ether  penom 
have  been  mdicted,  and  convicted  opm  the 
same  evidence,  we  shall  prove,  ant  that  like- 
aise  by  records. 

Seo.  GoHltU  i  Uiougiit  when  we  cajnetb 
ghre  you  an  account  of  the  absehce  of  CrooJt- 
man,  then  to  have  giy^  yon  an  accoant  of  this, 
and  other  mtttters. 

Mr.  Speaker.  You  will  agreb  noon  ywr 
method,  gentlemen :  who  do  you  call  in  the 
first  placed 

Bni.GoM.  Omlahi  Farter,  fir,  (Wbebe- 
uigpfeseBt).  Idemre,  ilr.apBabaiN  tbttfai 
waigivaaanoeoMt  of  what  te  hnows  os»' 


r,aialsaafwhais«baiB^ 


Mr.  iS/ie«feer.    Captain  Fi 
itop&myMitofivattNBi  as  adoomft  of  year 
knasiledgaaf  m^eoaspiney,  hyA  John  Fen- 
wlck|*  agriiat  the  hi^g  vnd  tMa  fjofoitooieBt; 
sndlilleiriiaofyoclrpvoOBediiigt  itfoatbek*  | 
iHetaseaft  agamst  hilb  fi>r  high  -treaaanw 

Capt.JRor(en  Abdnt the  middieoflfoM 
fviriva  aMBtfas,  there  vras  two  losssniiaiRniiy 
one  dft  the  KingVHead  in  LendenhsH-Mei, 
and  the  other  in  Psil-asell;^beae  tweoQun)- 
ware  i«r  the  eonsidsnag  ef  the  be« 
to  bringlhetato  king  JnaoM into  Bog* 
toad  agak :  for  it  was  said,  «hat  ting  WHbus 
bemg  gene  besmd  aea,  he  %ad  fell  but  fee 
fiaweB,andthapatora  tifey  thaoght  they  coali 
wot  have  a  Mat  eppartonity  Aan  that  jaoc* 
tare ;  opon  which  they  pitohed  tipen  Obsr- 
node  to  go  into  France,  and  make  sonse  pro* 
poaab  to  the  tatekhig  Jamas,to  honrow  10,000 
aasnofihe  ProMh  king,  whereof  thetesberi^ 
be  8,OOOfiiot,  l,00ehorse,and  1,OOC  fhsgeooi ; 
told  it  was  proposad,  when  they  oanteovcrti 
aaait  them  with  9,000  horse. 

Mr.SaeeiiKr.  Where  was  this  f 

^  4er.  Otfrflnt«ieeiittgwasattheKin|> 
in  Loadenhan-streat;  after  that,  Mr. 
Cbamock  Mred  another  miKiiig,  and  tba 
we  met  at  M o«nt|oy>8  m  St.  Jamea's,  end  at 
all  steed  to  what  we  had  before  resolvedt 'RhI 
ha  sheidd  go  over  to  long  Janiea,  and  anke 
this  proptori ;  and  that  if  hooooWgetsoiDSDy 
men  of  the  FroDch  king,  we  wonM^  mert  bi« 
with  ao  many  horse. 

Wr.SfUiker,  Sir,  yen  say  the  fint 
was  at  the  King*s-faead 
whe  was  than  fvascnt  ? 


'Stitei  J 
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was  My  bfi '  Ayietlttry, 
vtM  Mol|MKiy,  sir  Jo1t»  Vtowiok,  iir 
Jok  FreM^  i[r  WiUbu  IWIivoi,  Oliaraook, 
Kr.  €otk,aod  myatlf ;  w*  Med  tiiere^  aad 
tfliv  dfaner  Bir.  Oo#din«i  eaiM  in  to  ii«. 

Mr.  Spmkti^,  IM  sir  Mm  FmwM  Imr 
tbii  disosont?— IWim  Yes,  Sir. 

^.SpmAiw.  IM  «r  John  F%Mrick  mb- 
leatleicr 

JWftr.  He  M  ekeeliilely  eeoseirt  to  il. 
Sir  Me  Fninidid  pepose  il;  says  be,  Do 
D0(  let  n  propose  more  then  ire  con  briogr. 

Mr.  ^^M*0r.  Then  yoo  ssy  ye«  bad  a  se- 


iBteliMr? 

PvHf.  Wbea  we  agreeil  upon 
il  Uidsabalt-slpeet,  cspt  Cbar 


agreed  npontbisbiatoess 


te  knew  if 
'  and  tbe  nest  meeting  was  at 
Mn.  HsoB^y's ;  I  think  then  my  lard  Moot- 
MWyvM  not  there,  nor  Mr.  OeodMHfr;  hot 
Mewas  my  k»sd  Anl«bnry,  mr  John  Pen- 
^n^,  wJoinPrein/,  Mr  WINnii»  Pifhyns, 
Mr.  CItnboh,  and  sRvseWi     • 

Mr.^^W.  HowlongfaHsrf 

iWler.  Abent  eight  or  ten  dBy%  Is  the  best 
•faywiiandii'anee, 

Mr.^Mdkcr.  Whrtwassaidatthatwaestiug? 

]^rkt,  Thesecond  meeiingwastoafTcete 
IbrnaelhiM:   we  desived  Chameck  to  gi> 


«  wtnss  psaribic  to  aeqoait  king  James,  that 
isHSoer  he  came  that  year,  the  letter. 


by  the 

against 


Mr.%n*ir.  Did  sk  John  Fenwtok  consent 
tsiam^  It  the  neoond  meeting,  to  his  going 
i|fe»Fiaw»ionTOOiirethelbrees?  ^ 

htriet.  YesTsir. 

Mr.ftMAsr.  WiH  veu  giro  the heose  none- 
••mt  or  asy  thiner  •'•U^Mi  hnow,  rahiting  to 
tin  nutter  f^Porttr,  lliat  is  all. 

M.  6skM.    Was  TOtt  e«si 
p™.jni»vhsiithe  Bfllwas 
ar  Joba  Fenwicfc  ?*-Porler. 

^.Gtmld.  Whateridenoedldyottgiteto 
l^r— Xw^er.  The  reir  same  I  give  now. 

^.SpMer.  Mr.  8wf.  Gould,  Vhat  hare 
jwtostyfhrthertehimr 

flerj.  JGrsei  We  would  ash,  whether  Mr. 
Citk  WIS  at' the  iist  BMeting  f 

P9Ht^.  Yes,  sir,  U  wassthothmeelhigs. 

Soj-  Issni  Was  Mr.  Ctoa^nan  at  tbe  pre* 
fitnsgof  the  hiM  of  indictment  at  the  eM<. 

iw<rr.  y  sawihime<»  into  the jwy,  and  he 
m  me  it  was  Ibr  the  sai^e  thing. 

flnj*  Iffssl.  We  have  some  of  the  jnipy  here, 
«d  we  win  call  theiqp  te  that 

Sag.  OokU,  Mrw,  if  it  ptfease  yoo,  sir,  we 
^arii:||imteth|e  matisrceneeming  C|aney'i| 
•■aMdag^iiith  hint 

*.  %mhsr.  WiUyongirethtfhsiiSSnnao^ 
oaots^thmtMtlsrf 

9atn9.Pmri$,  $y year fhTOttr^thdpe yea 
vipveos  leave  to  isterpeee  mt^ismftHer: 
"v  I  am  sore  io  the  case  ef  Kfe,  and  in  case 
Hcrtthcreisalnw 


thab ID  eases ef  this nsSnre,olasabsefDent law, 
this  seidenee  ou^t  to  be  mneh  sttonger,  and 
mnch  ftirer  than  when  a*  man  is  to  be  tried  by 
slawk  beinfl.  If  they  a^onldeibr  thatwhioh 
was  said  in  the  great  case  ef  my  tonl  of  8traC- 
iwd,  (which  attamdertheve  hatb  been  an  act  of 
parliament  to  rererse)  by  a  gentleman  that  did 
then  appear  against  my 'lofdof  tttrafibrd^  Iliat 
Vhere  the  hoase  apoceed  in  a  IsgisN^tive  way, 
thei^  needs  no  evidence  at  all :  but  every  mi|i 
asiftY  Mow  the  diolates  ef  hk  own  theaghia 
aMfconssience:  (H  is  in  Unsbwoith'S  Coli^ 
tions,M.3?7.)  Yet,  I  bope,  3^  will  be  ef 
another  epnioo,  and  enpeet  sironffer  efidsiies» 
thaa  if  a  man  wnst»be  tiied  by  a  law  hi  bein«. 
New  that  whish  is  oibrsd  now,  cannot  be  w- 
hwsdin  anyeenrt  e#jnstiee;  tbey  irsss  goiM 


ibeut  to  shew,  that  my  lady  Vsnwi^,  the  wift 
»lthe  gendnmait  ntthe  bar',  that  sh^  had  ossd 
tetake  off  Cssdmaa^  evideace^ 
ttrim  ose  ef  that  against  her 
,  what  asy  man's  wif?  safe 
ot  be  made  aseof  sgamst  bim,  as  nothing 
teat  shemvs  or  dees  can  be  made  osa  ef  nl 
bim;  and  bythcsameiuleofiBsties^ilcannel 
be  made  use  of  against  him :  ibr  athsprwise  th^ 
nde  would  be  unequnl,  Yhab  she  ndght  be  a 
witnsM  against  hisft.  hot  not  a  witnsss  Iv  hmi  I 
thalseems  se  mi^t,  Aat  it  will  net  bea^ 
niitted  in  anv  conrt  whatsocrerfc 

Sir  Barti:  Shom^.  By  yonr  votes  tM  ^- 
ssaer  is  allowed  eonnset,  add  thehing^a  Ser- 
jeant b  tp  prsdaee  the  eeidence  against  the 
pHsoner :  that  pbrase  of  eridance  makes  nsbe« 
tiere,  or  at  leaA  te  hope,  thsit  yoW  will  give  as 
linre  to  object  te  that  which  knot  se;  bndin 
this  I  appeal  to  the  knewk<}|w  of  the  gentle-* 
man  en  the  other  side,  wbe  iiath  had  a  great 
dsal  ef  espeiieooe  of  ibk  hhid ;  and  I  am  sure, 
k  all  hk  obaerrations  mihe  OM-M^,  he 
sannot  say  thk  was  aver  admitted  k  caae  af 
"    nsl^onecr  mj« 


traasso,  miy  not  k  Mony,  the 
ingae#otliW persons;  and  1 1 
wondsr  te  hear  htm  move  k  new. 

When  attempted  en  behalf  of  a  ^oe^  prn 
soncr,  that  was  net  ririted  by^  any  %idy,  ft  wa^ 
not  admitted  that  the  actions  of  athusd  pmon 
at  krgis,  shcuhr  be  admitted  agakft  him :  Them 
dmaqtiensof  a  wifh  cannot  be  eridence  fbr^ 
nor  agnmstW  husband.  It  was  never  hot  m 
anecase,  and  that  Ihr  sodomy, 
that  was  aMsr  two  or  three  wh 
hadbsenprsdhised;  and  by  the  epinipas  ever 
sincekithathhseaidlowednattobekw:  tnd 
that  for  the  economy,  the  danger  mightlblfoiir 
k  casm  ef  matrimeny  and  Ibmaics.  fiow'th^ 
both  do  ceucera  the  ads  of  olher  nsisonSi  m^ 
not  sir  John  Fsnwiek.  Bssidesl  l|av^  009 
obkctienmore*  and  thht  k.  There  k  no  such' 
tUngaikdgeikthehiH;  and,  with  sqMs- 
sien  you  liaite  dsclarfed«  that  ihey  should  pro<* 
dnoeevidenoe  astothealiegatknam  the  bill, 
andthetreassnsktheiodic&iient;  hntlcan- 
net  And  any  erder  that  they  ahoald  produce 
erideneeeoncemkg  the  csr^injr  ^wny  of  any 
whoeos:  nnditknotalledged,  Aat  6eodmaa 
k  witklmwB  by  sir  JehBlPsttwisk«s  piivity. 
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As  to  Poiter'B  hmg  tampered  wkb^  tiiere  is  do 
colour  of  8iig]gpestioo  in  the  bill ;  io  that  this 
neither  being  in  the  bill,  nor  being  evidence  at 
law,  we  must  be  surpriMd  rerymuch  by  it,  if 
you  shonM  admit  it. 

Mr.  Speaker,  Yon  hear  the  eioeption,  What 
do  you  say  to  it  ?      ' 

1  nerj.  Gouid.  I  think  what  these  ffentlemen 
say,  willTeoetre  a  plain  answer.  They  have 
made  an  obj^tion  without  answerinj^  tlie  sub- 
ject matter ;  it  is  an  allegation  in  the  bill, 
T^at  Goodman  hath  withdrawn  himself.  Now 
the  use  we  make  of  this  is,  to  let  us  in  to  give 
im.aooountof  what  Goodman  hath  sworn, 
and  to  entitle  us  to  read  his  examination  :  For, 
say  we,  he  hath  been  tampering  to  stifle  this 
conspiniicy,  to  take  off  the  king's  eridenoe. 
For  nobody  doubts  of  the  execrable  and  wicked 
conspiracy ;  and  it  is  as  phin»  here  hath  been 
two  witoeaKS  to  prove  it :  and  as  plain,  that 
this  indictment  is  found  according  to  the  late 
act  of  parliament,  upon  the  evideooe  of  Poner 
and  Goodman.  Now,*  to  shew  this  conspirscy 
as  carrying  on,  we  ofler  to  prove  the  tampering 
that  hath  been  to  take  off  the  king's  evidence, 
and  to  lay  that  before  the  consideratioif  of  this 
bouse;  so  the  use  we  make  of  it,  is  only  pre- 
nai'atory  to  let  us  in  to  tell  you  what  Goodman 
bath  sworn,  ai)d  in  good  time  we  shall  pro- 
duce to  vou  an  indictment,  where,  upon  his 
very  <mtb,  and  upon  the  same  evidence  as  we 
offer  here,  another  of  the  traitors  bath  been 
convicted ;  and  therefore  we  bombly  offer  it 
whether,  as  this  case  is,  we  shall  not  be  ad- 
mitted to  |ifore  this  tampering  ? 

Serj.  Lovd.  Before  we  withdraw,  1  beg 
two  words  as  to  -what  is  ol^ected  oa  the, 
other  side,  for  the  leame<l  gentleman  ap- 
peals to  roe:  and  I  must  appeal  to  the 
knowledge  of  some  raembere,  that  are  learned 
in  the  law,  .and  to  all,  that  even  in  criminal 
cases,  courts  are  not  bonnd  up  to  positive  evi- 
dence, but  that  the  evidence  of  circumstances, 
and  some  iiersons  to  corroborate  them,  is  ad- 
mitted :  And  if  it  should  be  so,  that  nothing 
but  positive  evidence  should  convict,  we  should 
have  very  few  convictions  at  the  Old-Bailey ; 
as  to  clipping  and  coining,  where  one  is  con- 
victed by  positire  evidence  and  direct  proof, 
<brty  aie  codvicteil  and  attaint^  by  circum- 
stances, as  materials  found  about  them,  and 
puttiug  off.  counterfeit-rooney;  Sir,  I  most 
submit  to  you,  whether,  as  the  nature  of  this 
case  is,  this  house  will  not  tfiink  fit  to  hear  all 
evidence  that  may  concern  this  matter,  whe-« 
tber  certain  or  circumstantial ;  and  the  wisdom 
of  this  house  will  distinguish  afterwards,  what 
they  think  is  material,  and  what  is  not.  We 
do  take  this  to  be  part  of,  the  same  consjpiracy 
we  do  charge^  the  prisoner  at  the  bar  with,  that 
be  might  not  come  to  condign  punishment; 
and  therefore  we  pray,  that  let  the  proceedings 
of  other  places  be  what  they  will,  that  vou  will 
bear  the  whole,  matter  in  this  case,. whether 
tbeevideooe  be  positive  or  circumstantiaL 

Sir  I%o,  Powis^  I  think  they  nustake  oa 
whea  they  give  us  auoh  an  answer.      We 


doubt  not  but  there  is  positive  iSvidcBoe  and 
circumstantial;  but  we  snppoee  thie  to  be 
no  evidence  at  all.  Mr.  Recorder  tdb  us 
true.  That  circumstantial  evidence  is  fre- 
quently made  use  of ;  but  we  say,  that  what- 
ever my  lady  Fenwick  bath  said  or  done,  is 
not  to  lie  admitted  as  evidenoe  against  the  pri- 
soner  at  the  bar ;  because  what  she  bath  said 
by  wsy  of  endeavour  to  draw  off  Goodaian,  is 
no  evidence  stall  to  beoffined  against  her  hus- 
band, and  is  not  so  much  as  circttmstantid 
eviflence. 

Sir  Bartk,  Skomer,  We  do  agree,  if  the  bill 
had  been  brought  in  against  my  lady  Fenwick 
or  against  Clancy,  this  bad  been  proper  evi- 
tlence ;  and  thev  did,  and  may  diescnre  pu- 
nishment tor  il  themselves :  but  this  is  do  evi- 
dence against  sir  John  Fenwick,  that  is  here. 

Seij.  LntL  We  think  it  is  pvopcrly  before 
the  House,  even  by  the  order  of  the  House 
itself:  For  in  the  &st  place,  we  are  to  spesk 
to  the  matters  contained  in  the  hill.  Oae  matter 
is,  That  sn-  J.  F.  had  been  tried  before  now 
but  for  reasons  mentiooed  in  the  hill ;  and  that 
he  delayed  hia  trial  till  such  time  as  Goodman 
was  withdrawn ;  therefore  what  lies  before  us 
b^  the  direction  of  the  House,  is»  that  till  snch 
tune  as  Goodman  was  withdrawn,  sir  J.  F. 
did  pretend  to  go  on  to  m$it»  a  discovery,  and 
afterwards  pot  it  off  with  what  is  chaiged  in 
the  bill :  But  say  they.  What  is  done  by  my 
lady  Fenwick,  is  no  evidenoe  against  Imn. 
When  all  the  circumstances -are  laid  before 
the  House,  what  dealings  there  was  with  cap- 
tain Porter,  and  what  was  said  at  thai  time, 
and  the  consequence  presently  after  Goodman's 
going  away,  1  hope  it  is  as  much  evidence  as 
the  case  will  bear. 
Sir  R,  Tempk,  Sir,  1  desire  they  maynritbdraw. 

Accordingly  they  withdrew. 

Su*  JR.  TanpU.  I  think  it  mncb  conoenis  the 
honour  of  ihe  house,  when  a  prisoner  is  at  the 
bar,  that  he  should  be  allotrcd  the  right  of 
an  Bnglishinan ;  what  you  do  here,  may  be  a 
precedent  in.  after  am ;  Yon  are  told  what  is 
offered  as  evidence  here  is  admitted  in  no  canrt, 
and  the  answer  that  is  made  to  it,  is  of  no  force 
at  all:  they  tell  you  there  is  no  allegations  in 
your  bill,  tbat  su*  John  FWnwick  bad  aliy  hand 
in  his  withdrawinfft  nor  nothing  in  tfa^  indict- 
ment of  it,  and  for  that  reason  the.  evidence 
seems  improper;  and  if  it  was,  this  would  be 
no  evidence  at  all;  for  the  oaths  of  other  per- 
sons ii  no  evidenoe  against  the  prisoner,  to 
make  him  guilty  of  any  thing. 

Lord  CutU.  I  think  it  is  agreed  already. 
That  the  counsel  for  the  prisoner  aboiild  not 
meddle,  with  the  authority  and  jorisdictkm  of 
this  House:  For  if  ;re  are  to  be  tied  up  to  all 
the  forms  and  niceties  observed  in  lOftorior 
courts,  theivtowhat  end.i8  the  prisQiieB brought 
here?  I  think  evidenoe owbl: t»  bsi admitted, 
iku  may  dear  eeepy  manYcooseieiipe,  thst 
this  bill  agabsksirJohn  Fenwiofc^oiiglit  to  pass. 

Mr.  J.  Howe,  A^genileman  Mid,  We  are  not 
tiedtotbafofaiaaiEiBforiarcettrtas  bntfhoagb 
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w  are  nea  lo  imu  wdicq  wu 
Ibem,  and  that  ii,  rigbt  raatoD  \ 
Ihcy  bftveaDedged  that  be  wa 
Mydovbtak.  ThatGoodinv 
Bobodv  dooto  it.    Bat  what 


veart.M^tMtotfaelbnn»«f  iii£eri6r  coints, 
ve  an  tied  to  that  which  was  the  gromid  of 
laod  tnieaenae: 
waa  indicted ;  oo- 
t  Goedmwi  ia  withdrawn, 
fly  dOQMa  it.  Bat  what,  is  tb^  to  air 
Jobs  Fanwiek  P  It  might  he  with  a  dengii  for 
good  or  eril  to  m  John  Fenwick.  My  lord 
Jcffefiea  said*  at  my  lord  Ilelamerd'a  trial,  (as 
I  am  inibnned)  that  one  witneaBy  with  good 
cireaBMlanoea,  waa  enough  to  convict  a  man  of 
high-treaaoo.  And  I  am  told,  it  waa  told  him 
thai,  that  if  they  ever  met  him  in  the  Hoose  of 
Larda,  be  ahouid  answer  it  with  bis  head.  I 
desire  jfou  would  ask  captain  Porter,  when  he 
cornea  in,  whether  this  waa  diaooaraed  betore 
dinner,  at  dmner,  or  after  dinner  ?  And  whe- 
ther he  knowa  that  Qoodmah  heard  this  or  no  P 

CA«ii.  of  tkt  Exeieg.  There  seems  a  parti- 
cuter  shyncsB  to  kimw  the  troth  of  this  matter, 
I  mean  m  the  counsel  the  other  day :  the  gep- 
tleman  says.  That  Goodman  might  be  with* 
drawn  to  the  firfgudioe  of  sir  J.  F.  as  well  as 
lor  bis  good :  I  desire  you  will  not  let  the  go- 
▼emmeot  be  so  stigmatised. '  You  have  given 
leave  to  the  counsel  to  examine  to  any  thing 
that  may  he  added  to  the  Bill ;  for  upon  a 
commitment,  I  can  move  you  to  put  any  thing 
tbaishall  be  thought  reasonable. 

Sir  Tha.  Dyke.  It  may  be  a  reasonable  thing 
to cnqoire  why  Goodman  is  withdrawn?  But 
the  questkm  is,  Whether  this  be  a  proper  time? 
Hie  HooBe  is  not  tied  to  the  common  foroM, 
botthey  are  tied  to  the.common  rules  of  equity : 
and  the  question  is.  Whether  the  House  will 
permit  any  perMU  to  anffinr  by  the  acts  of 
another? 

Soi.  Gen.  (Sir  John  Bawles.)  It  is  discre- 
tienarv,  whetbrr  you  will  determine  that  this 
is  evideoee  now,  or  after  you  have  heard  it.  I 
cannot  tell  at  whose  trial  it  has,  but  I  wooH 
eater  upon  the  legality  of  the  thing ;  it  is  one 
thins^  when  a  man  is  to  be  tried  by  a  jury,  and 
•nataer  thisjg  when  he  is  to  be  tried  before 
judgea.  A  jury  imiy  be  so  swayed  and  poa- 
seased  by  il,ihat  it  may  not  be  fit  for  them  to 
hear  it :  but  look  into  the  court  of  Chancery ; 
and  there  depositions,  if  one  fide  say  they  are 
evidence,  and  the  other  side  sav  they  are  not, 
are  every  day  adanttad  ;  and  the  rule  is,  th4t 
itia  sooner  diapatohed  hg^  heariufr  M'  it,  than 
not.  You  do  not  sit  here  as  a  iury,  but  aa 
jud^Sca,  and  will  consider  how  far  the  actions  of 
a  wift  shall  ooiicem  her  htBband ;  you  will 
do  the  prisoner  right,  and  yourselves  right,  if 
yon  will  hear  them. 

Sir  Fr:  Wmmngtim^  The  qoaation  is,  Whe» 
ther  the  king's  oounsel    ■  ■  ■* 

Mr.  Speeker.  Let  me  act  you  right;  they 
aw  not  here  as  bine's  oounaal. 

Sir  Fr.  Winn.  Very  well :  but  ia  this  House 
yea  arethejudges  and  jury  tootp  The  evidence 
thatisofWiiedtW  ^  induce  you  to  believe  that 
gaatlemaa  fkoA  spake 


hMt  will  not  alkiw  it  to  be  a  legal  evideaoe. 
Tbea  the  qaestwa  is.  Whether  you,  bemg 
jalgwafthaftatatjrillaaafthalaw,  shoaM 


be  afiaM  to  ba  iaduoed  to  believe  a  faer,  by  tfnt 
which  is  Bot  legal  evideaoee  ?  Sopposemy  lai^ 
Feuwiek  had  had  the  desiga,  aad  bad  tM  he^ 
h6sbaud  what  she  intended  todo^  and  he  should 
have  said,  he  scorned  it :  this  is  |iossible,  if  you 

K\o  supposing;  and  that  he  might appre« 
Dd  it  would  do  him  a  mischief.  Now  it  caa 
be  to  no  purpose  to  hear  this  evidenee,  uplesa 
it  be  to  satisfy  the  House,  in  order  to  attaint 
the  prisoner.  No,  but  say  they.  Let  us  bear, 
and  we  will  judge  afterwards?  Why  so?  It 
cannot  affect  the  prisoner :  aad  if  any  persoa 
hereafter  have  a  mind  to  have  my  lady  Fen* 
wick  punished,  they  may  examine  it. 

Mr.  Sioane.  The  gentleman  that  spake  hut 
bath  made  one  snpposal;  let  me  make  another. 
He  supposes,  that  it  inay  appear  by  the  evi- 
dence, upoo  tbeexaminatioq  of  witnesses,  that 
what  my  lady  Fenwick  or  Chuiey  did,  waa 
contrary  tQ  the  direction  of  sir  John  Fenwick: 
if  the  evidence  happen  to  be  so,  it  isaothini^. 
But  we  may  suppose  agajn.  Suppose  it  happens, 
that  it  appears  by  the  evidence,  that  it  was  for 
the  benefit  of  sir  John  Fenwick  to  the  gieataal 
degree,  to  get  away  one  of  the  witaesaea;  '  at . 
<  coi  bono,'  is  the  strongest  presumptioo  to  me* 
I  do  alloii',  in  Westminster-mil,  that  a  woma» 
shoukl  not  be  a  witness  for  or  against  her  hua- 
band;  bot  if  she  be  directed  by  her  husband, 
*  Qui  facit  per  alium,  facit  per  se ;'  yen  do 
not  alled|[a  all  the  evidence  in  the  indichnent^ 
that  runs  in  general ;  if  the  evidence  diffem  aa 
to  time  and  pUce,  ye  nuiy  find  him  gtiilty  ef 
the  indictment. 

Lord  Nortya.  Because  I  would  not  wDlmgiy 
go  upon  suppositions,  I  desire  ^  the  derk  may 
read  the  question  that  ]^ou  have  passed  the 
last  day,  to  esomininff  evidenee.  [Which  waa 
accordingly  read.]  Now  I  desire  to  know, 
whether  this  be  treason  within  the  indictment, 
or  any  of  the  allegations  i^  the  biU :  otherwise, 
I  fhiuk  you  have  tied  yoursdves  op  by  that 
rule.. 

Mr.  Pelkam.  I  did  aspect  the 
that  spake  lately  would  have  cleaned  A 
He  jpave  you  a  distinctk>n  hatween  the  pra« 
ceedmga  of  Westmipster-Hall  and  thedointaf 
Chancery.  I  am  ignorant  of  both.  I  dense 
to  know.  Whether  we  are  to  go  here  by  the 
proceedings  of  Westminster-Hall,  or  the  Court 
of  Chancery.  If  we  are  not  ^  by  thesa 
rules,  we  may  let  ourselves  into  any  evidence 
that  .will  indace  us  to  believe  him  godty  or  not 
guilty :  if  we  are  tied  to  those  rules  that  ara 
observed  in  all  courts  of  justice,  where  trials  of 
treason  are  had,  this  can  be  of  no  validity  :  so 
I  desire  to  know,  whether  we  are  to  go  accord* 
ing  to  the  proceedings  of  those  courts,  or  who* 
ther  we  may  proceed  as  the  Couit  of  Chsa* 
eery? 

Sir  Tho.  laUletan.  The  honourable  member 
that  apake  h»t,  desires  to  know.  Whether  ir« 
are  bound  by  themles  in  Westmiailer.Hhll,  iii 
their  proceeding,  or  not?  I  believe  it  wonl4 
have  been  to  very  little  purpose  Is  have  thouglil 
of  this  hill,  if  those  courts  coaU  have  ooavicte^ 
him.  ibeliavetifthaconnaslhadtifdyoototba 


MMt,  b^ftrorv^iMlIhe  bill,  ft iip«D  wk^il 
hmti  I  av  of  MNluoD  h«  m  MtMrMwiy  mIIT) 
IshaklfteelypMslh^biU.  If  I  dtoMmncli 
at  aoqU  lUl  k  is  gwillis  WsoonliBr  to  Ike  oM 
Mka,  *  Qnod  doMu  aa  toeria,'  f  ahaH  not 
baforit;  aodia  ap^latbia^  I  aai  ferhew- 
teaf  avary  Mjf  Hm  caawa  bafara  va.  h  is 
aaM,  Ibal  aaaiiMy  ^SooAma  it  wkMwvn  ta 
ab  Jobn  Favwitk't  pveiodfieaj;  I  ttauM  be 
yladJtalMarllial;  if  8»  laWlbai^tliewona 
^ffciiattoftlla Ml.  Tbey  aay,  it  m  aolaHadffed 
m  t^  M^  coDcamiMt  eapttwi  VarlarV  hSag 
tVBpefadwHh;  b«l  il  iaOa^Md^tbatOaof 
iMuaiawlMNMrii;  aa^lbaliiia  iioialladg«d 
that  ■ivJoboFattiNek  waapctvy tail;  balit 
■Niy  ^gh  ta  ^>aotla«ai»\i  jwigina^ 
aadiaa  ta  ba^  wiibdNnHi.  Tb^  tb«l  tamper 
^ailh  ana  witaaaa  m»f  be  tbasfbl  fika  ta  Uraper 
wMi  aaatbar.  Tbcy  tdl  you,  that  tbe  a? iiienoe 
af  a  floaH^  Wi^  will  oai  welgb  agmioal  bar 
bntbaad,  Itmay  baaaiii  paiatof  lawj  botif 
yaa  tbink  yoanervea  hauiifi  up  to  the  atinct 
ralaa  af  law,  dispoea  af  yoar  biH  preseatW. 

Sir  W.  C&ryion.  You  bwe  baaa  pleaaad  to 
^a  laara  to  tbe  bbisf^i  ciMniael  to  praw 
matters  against  sir  J.  F.  Yeu  have  baari  eapt 
Pattarapaatbefbct.  Iftbay  b«l  apeaadthe 
maitoia,  tbat  sir  J.  P.  was  instoaawmiil  to 
aaoTay  OaoAiiaa  away,  I  abaid4  bava  bean 
witting  to  iuife  beard k;  but  tbay  dpoiMd  il» 
Ibat  ny  lady  Feawiek  was  to^oiaatal  la 
aaavayiiie  a#ay  Oaodmaa ;  and  tbia  ought  in 
■a  aait  to  be  aimittod.  Aa  ben.  gaatlenian  af 
Ibalaag  labamadea  dlAwane^  in  the  praaaad- 
ings  between  tbe  court  of  Cbanoery,  and  tbe 
aawto  af  WastmiostoP-liaU ;  but  f  wauM  (kin 
knew,  if-aAet  waa  stated,  Whether  vay  Lard 
Kaapar  oatpld  detef^Hna  the  matter  bel^re  a 
aamniisian  want  to  prava  .it.  It  is  trqa»  we 
ana  iMt  tied  to  tbe  IbmM  «f  taws  but  wa  are 
tiadtotbefarmaef  justiee.  I'bnow  na  ease 
Wbara  a  wife  ia  adoriltod  to  be  a  witoaas  tfbr  a» 
It  her  buitaid.  In.Biown's  ease,  in- 
who  took  a  waman  away,  and  ibroed  her 
to^  marry  him  ;  the  qnestioa  Was,  W^ielber  she 
fkauMbeadmitted  ?  And  in  that  ease  she  waa 
admMladaa  awitpeas,  becanae  the  ueoeasity  ef 
Iba  tUng  required  it;  and  there  waa  no  other 


ital 


lllinitl   if  TTlllMMStal 

i  tlmfy  ail  oanbl  net  base  _-_ 

bil,yattwoii»dbav«tahattM!ttaea^tbani^and  I     Ifts^  ^fatctfasn.  Van  are  Iwm  in  i 
aapnmandlsdtbeMfbrsayb^sa.    I  knawnal  '  lative pmgai\ andaaan^ai 
sshastosay to^tba  proceedtagaaf  Cbaaeepy  in    af  tav  in  anamnihif  ei  witnesat%  than  jmi 
tbinaasa;  bat  1  snppoaaupoia  this  trial,  yaif    aae ia  fivniff  of  jndgaaant ;  §st  yaacan 
]  infbwn  ysnasalrsa  by  the  bastmatbada  yen    tboaa  nimisnmanta  tbat  naser  aa*  girar 
-  and  arenp  man,  aeaordimr  to  bis  jttd^     WastonnstarOiaM.    1  am  af  opinbMa,  tkaft  ■» 

^^'  '     ladyFanwtokcannQtbaeaEaminedfsvoaagmiiS 

ksrhanhan4;batif  beasml  h^toaaliailfQr 
bia^  it  aball  bare  aooM  weight  wilh  me^ 
Tbaaatbat  do  not  bsiiane  it  Iram  w)bat  knBn% 
may  giro  their  jadgiaaataaearding^ :  1  dasam 
to  knew  of  thia gentleman,  if  kdanal  baliaaa 
it,  whether  I  oaa  gita judgamnl  againal  himt 
I  beisfia  a  Baan>  nsnar ienoe  anght  to  gawilk 
btajndgawnl. 

Miv  S^taktt.  I  wa  N^  the  Ousslion  t 
That;  eaptam  Pertar  be  ymssmrdto  tkealtampt 
of takin^off  kiatastiasany  aa  talka  kito  aaa« 
sjurapy. 

[Which  QHe^iQD  beipg  put,  it  yas«oI  ia  the 
aQnnatire.^ 

Mr.  Mdjrky.  I  aappaea  yoa  will  tat  the 
eaanset  af  batk  sidaa  have  first  dana  with  tkatr 
yisatiins^  a|id  then  these  will  be  aoma  quaa« 
ttaaaprepoaadtoyon. 

Mr.  J,  Howe.  They  toll  yao  hew  that  sar 
J.  P.  waa  iadiatedy  aodthat  Qoadmaa  ia  with- 
dsawa ;  but  there  ia  ana  thtag  the  eaansal  af 
balh  sidaislipaTar,aadtiMitis,air^F.  hatb 
giaeainfiitaa  iafasBwlioaa ;  itkiakanstfthey 
werafigraedoabatkstdsaaitbatBsaltor:  1  da- 
sire  the  IdngSi  oonaael  MMiy  be  naked,  wiheiban 
they  khve  any  evidsaao  et  that  matter  f 

Col.  Cramfrrd,  Since  I  am  mentioaed  iw 
Ikat  papar-^^^ 

A(ka.Danc#.  1  beMa««,  ti|o«gk  that  gantta- 
man  waa  afmid  that  nwttov  vwiM  baaabaoa 
paaMd  over,  yel  that  the  gsutiamaa  of  thia 
Heuse  thajt  are  thaiem  naaoed  wiM  tak»  aaiw, 
fer  their  own  aindioatiiin,  that  that  mattca 
ahoM  net  be  akpped  orer }  I  aa^Maa  the 
pvoper  time  |br  that  ia,  ivhea  the  evideaea  ia 
eirer;  Iaatuaayo%if nehedy ekewill^  Iwilk 

[TlieQ  sir  Joba  Penwick»  and  tbe  couiwel  of 
hsak  ^Idea,  ^  captilia  Porter  wcxa  bromglit  ia.^ 

Mr,.4»caiwr.  Sir  The.  Fawyt,  tii^  SMma 
hath  oansidesed  of  year  excegiian  to  the  isa^ 


why  to  prove,  whether  he  had  her 

Ml.    AnatkercasatherswaaermytaidOaaaa- 

hmm^  where  h^m  tbe  aalnra  of  tfie  tiling  it 


for  it 


waa  impqmible  there 

""if  my 

ilmual 


AeaM  beny  etkair  praof  ef  itT    Bat 

My  FtaMriek  be  goiky  of  tbia  matter,  i 

qalvbyiNiyafmlbreiMwaikwtair  J.  P.  Tbey 
toNT yaiii  they  imist  upaa  if  aa  aa  ladietment ; 
iMiilMnea  1^  beamattarof  consaquenoe; 
aad  lkaiaf»n^  sin^  the  matter  hath  beeoiftrifT 
iMed  to  tba  Haasav  at  to  wkai  tk^  we«£« 


timony  of  captain  Pbrtar,  aa  to  the  point  lie  waa 
to  be  ammnaed  to,  and  tbey  asaagvaed^  thai  it 
lefttthataUthecvktanceahaaldbeUid  befero 
tbm,  and  tbey  eapjudg^aitavwarda,  whether 
material  or  fit  to  be  i  " 


it  be 


^  Tberefaie,  oaplam  Pertar^  pray  do  yea  give 
the  House  an  aooaaala^fatffBof  wbafaHampto 
kpiae  bean  made  apoa  yea,  at  aay  time  to 
draw  yoii  off  frem  year  tostimeay,  witk  sa* 
speet  totke  tato  oonapwaity. - 

PMer.  I  had  a  meeting  witk  foa  Cteey, 
int  in  Mitre-Oourt  at  ,  aad  after- 


Mitre-Oourt^  t 
wards  at  the  ILiag^Qead  taaavn^ 
by  the  ptay-bouae :  at  theaa  i 

*  to  give  aw  SOO  guiaeaa  to  biav  my 
to  PMnaa,  an^to  asadme^  kilt  lac 


9W] 


y>tea«g^JfHiiiifeiv 


A;  DC  UK. 


tSM 


lowed  900C  tt  3«8r. 
Hv.  'AicdAn*.  fiNftw  liMp  InmI  ywi  iNKa  M^ 

mr.^Spmktt.  Didiietclljpoft^bo4lie.em6 


Bpp^cr.  tie  mA^  he  Imd^Ma  with*^ 
WMsk)  wIm  JciMd  liini  to  wulkit  ttu  pMV^ooil 
toaio.  .        .  » 

Mb.  jjpfdbtr.  flowislteii  bad  jott  laeetiap 


j^lir.  Akmt  wrai  or  ^i^  liio<«. 
Mr. iSjieiiMii  WhiA  mMMM  «li*be ||ii% 
you,  tiNtwr  Mitt  nmindc  wooM  fMbrtt  MM 


i^Hay'.  ifii  ItoM  «w,  my  My  F^itMl  «iiI 
ay  My  Moutgooety  oboold  vMtt  tiid  eni'- 
finn  «very  tiu^p  tftiit  liiglM.  Tlieltey  Ml«« 
I  WW  ID^,  I  uetwiihnyMy  Fnmdt,ti4io 
tridoio,  Hiy  My  MoBtgoaiiny  oouM  ntft  eotno^ 

Mr.  I^^eaktt.  Whu ntiiAetiim  dM«boft«« 


yoti,1liftt  or  Jafeitt  Fttwiok  wotMMrAnrtt  wM 
tkneylM 


Fortir.'  8n  kid,  wMCMoy  bttdpwpiM 
Kfaonld  eorninty  be  tMo  good. 

Soij.  <9ottU.  ^i^«»  mwejifgiwy  iMif  In 
ptft,  n  |MiiMmoe  tn  tldi  i(pneiMuitf 

Pire^r.  IvBOMved  800  fninMft  of  CUncy, 
«ad  he  amntocd  to  me  «  bill  «f  900  tdMi», 

vhiohimi^qKiidMby^^ Fteivibkin  %li 

bM»,  to  to  wmk  oAor  mo  into  Vtanse. 

Bm.OmkL  IVoy, wM lottar  imvAMlie 
bro«glityoa? 

Bvter.  liebmM|litm«aMer,nNl  uid  <it 
tmotfritiyiir  J»r.  to  kiuf  ^mmb  ob  my 


Mr.  ^SlpeoJber.  Did  bedelifertfiait«»yMif 
JWler.  No$  kodeUvered  il  m  Ihe^^de 
mniltaKw«itogowiUidM,imo  oofit. 

Mr.dkMdfcer.  Wbydid  y%a  not 
leltor  ttto  y  o«r  own  faottdi  f 
JPar«r.-IlMulit,«iidraBd  ill  teHmit  irat 


UmI 


fleq.  OfMild.  Do 
ofitr 

Fiotitr.  Am  mrnch  -at  I  fememlier  waa,  9t 
da«dUami$«aty,  by jrawm  tbat  myfoiDf 
away  wia  to  lava  my  tart  Aylmbuty  and  my 

'  ^  fydae.  to  pardon  wimt  I  karra 


flHJ.  LaotL  \fbo  aobacribadilf 

Porter,  itwna  not iv John  Fmwiek^  aanaa; 
boHbey  told  mo,  king  lameawonMkoow  irka 
koMBoftnm. 

Sm^  Xmr0^  now  did  yaniirooaad  arar  ike 
BaoliD|^  with  my  lady  Fewwick  ?' 

Pirnrr.  TImnoit  nig%t  after  tkal  bn  kad 
pakl  aaomyBMney,  aodikowedme  tfaabiil, 
aad  I  wna  to  go  away  tkeooKl  day  after:;  Uny 
aM«  Ike  boat  wan  piaiidad. 

8arj.  Lo^ei.  Can  yant^  wbeikar  Ike  boat 


P0Her,  Tbey  wvratakcn qpymaeatiy after. 

fStf^^OmAL  We  wilhBOW |iff>dnfle m reeord 

t^  «mflna  the  evidaMi  ibtt  be  hatb  gif  en 


IM*  )mm  MkfieM  fer  «Mi 


yen:-lii( 
taaiipeitng. 

(AcGordiiigiy  (bt  lUoord  For  Cteoqr^s  ,Coa«i 
viction  wasproducied.) 

Sirr^  P08yk  I  deainitofaiow.inNlMie 
*ey  tflfer  As  m  etidaooe  aeaioft  air  Jdhk 
Pea^Hokr  - 

Mr.  Sjptmktr.  Uty  tlflbrto  pr9v«,  fbidtlda 
t«iypera«a  biabliMniam|»ered  wlUb  to  HM 
olP  kistettlmaiiy;  nad  Aeyttai^s  ft  tfa^irln 
tbe  House  to  jmg^^  wk^is  most  likely  to  be. 
ftaltyafOooiiioan'aWlthftwaritfg.  llieyb^gia 
to  shew  you,  there  hatb  been  an  attempt  Id 
ftlee  off  trie  fftrtpon'a  te^lknony  $  you  ka?o 
haaMftieperaMi  Mlttwirta9t«Aready :  aaw# 
fhey  offer  to  fend  the  «aii«Man  ♦fCtact  ^ 
tkiimMler. 

(tht  Kecord  ottkiu^H  Coniiction  wai  nnd.^ 

€tor>£ofal.  W%  will  ftnfe  tbaMiaMlM& 
imien  bath  bam  vMaby Mr.  Dlgtboa,  t^a* 
atlieftar  for  tfaapHaonarat  ftiabnr. 

Mr.iS^ietfbir.  WbafttsMriHlnam'btiainef 

fteij.  Xaaal.  Thoaam  me?  If  yon  Ideaai^ 
8ir,aatafchbntt<i)atewdMweinabatbbeanqaai 
by  Mr.  Diglitaaio«iaheaMieel1rim,ilmt6«ad>^ 
man  miffht  withdraw  himaelf. 

Mr.  Sjt^ket.  Nn  Roe,  Yen  am  i 
i(ivetMaH«aae<nBi 
between  Mr.  DiglMitt  mud  yra»  \ 
take  off  the  teotikiaoy  ef  Mr.  Geodmnii. 

Mtte.  AtMnt  the  middlie  «r  ftnananhar  laal 
I  badeeeaAoaaogoto  Mh  BiglMon,-ta  cn<- 
^nh^  Wbeiber  tbetRunaDMienamiif  tba  ltt#- 
tuc  .in  t9nr^y  aain  ;  fbr  I  taew  %e  wna  een- 
in  mmm  aflMia  fbr  tbatcomity ;  ftetoii 


jDoeii. 

ye.  Yen  am  Midmd  to 
mud  vwu  in  oHlar  la 


rfc' 


me,  be  dU  aM  padiiMly  kanw,  bm  wwaU 
apeedily  en^nv.  Jit  tke  saaaetlma  lia  toii: 
eeernkm  ta  t^  ma,  lie  kni^  ft  waa  in  my 


ma,  lie  Im^  ft  waammy 
uawii ^do^eir #alm  I^uitaiek  eeraiee»  laMM  • 
him,  What  he  meant  by  it  P  Says  kb,  I  knew 
M  know  GoedmaA  weft,  and  ft  wiU  bbthe 
baner  Ibr  yvm  IT  y«o  wiU  taN  ate:  I  thftai 
bim,  What  be  meant  l>y  that  way  >ef  ftdkk^f 
fite  deaired  I  tnmid  meet  Mm  aamedkkm 
tkHe,aad  f  akanklknewtatberaf  ftiambid. 
Aoeoidimtly  1  did  ma«i  Mr.  Bigfbten:  4Mjla 
h«,  Yoa  kbowOoodmnn  tveO,  mid^F  yim^an 
nay  aay  tbmg  timt  «Bn  dMradit  Qaadmabia 
amtimeny,yon  abailbaiye  lOOL  a  yeaa  ia»#id 
nMnyanlbryoiirftib.  fteya  I ,€fiis  I'dotaMT 
him  well]  wyabe^  Did  ya«  Mvar  dianr  hiii 
talk  of  pmaoning  the  duke  ef  H.  and  eaMing; , 
ontbel^bwnyraiidthMfaatacdniatiiada^fe 
eKppara  r  8aya  I,  i  4Me  fteaad  'hkn  tafc  ef 
tboee  matten  several  timea;  tat  ywanaMMl 
ftiiiA  1  wM  be  «  wftneet,  and  avpoee  myaalf, 
and  dteRntm  peaala  litt  i  knew  to  trkM) 
laaya  hn»  For  tknt  yen  akai  be  aaMM  t  yea 
shall  ba?e  V0OL%  yearnelfted  npen  yt«,:paa« 


dyaui 

tfant  aw  J.  F.  may  eome  eft;  aMft  wiRlM  ikma 
byaftienderyenrs.  Wa  aeeaidiaBly  asnsad 
toaoeettkeiNacidiy  at«  ceffea-beQeaftitlMi 
efty,  and  appohitad  «  ftnend  aabntheref  boa 
Bir,  Digbton  didnet4Deet«l  tbe  tima^  aadlb^ 
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8  WILLIAM  III.         ProeeeUpg^againH  Sir  John  Fanoick^ 


MtfOD  be  told  me  waf,  beoftoie  air  J.F.  wu 
that  dajf  to  be  arraigned.  Aa  soqh  as  Mr. 
I>ighioD  bad  made  this  proposal,  1  told  Mr. 
Qoodttianofit,  and  be  advised  ine  t0  go  on 
with  hlin,  and  see  if  f  coold  get  auy  offer  under 
hia  hanid :  I  told  bim  lie  bad  appointed  to  meet 
me  in  tbe  city,  and  a  friend  to  be  tbere  to  bear 
me.  I  went,  and  told  Mr.  Digbton ;  but  Mr. 
Goodman  would  not  be  aatiafied  witb  that,  but 
said  I  moat  go  to  the  arohbiahop,  and  tell  bim 
what  passed;  so  I  did  ^  and  tell  tbe  arcb- 
Wsbop  what  1  bare  told  you  now. 

Mr.  Sj^eaker.  Had  you  any  meeting  after 
that?  * 

Roc.  Yes,  on  tbe  19th  of  September;  and 
Iben  be  made  great  aaae?erations,  that  what  be 
said,  should  be  perforoMd ;  and  that  I  shouki 
not  only  oblige  sir  J.  F.  but  my  lord  Montgo- 
mery ;  and  that  Goodman  was  a  lost  man  by 
being  beeome  a  oommon^idence ;  and  that  it 
wouW  not  be  in  bia  power  to  oblige  any  man, 
my  lady  dudiess  having  discharged  bim  of 
his  employ,  and  he  would  not  be  in  a  condition 
to  do  further  for  nae ;  and,  says  he,  WhateTer 
yon  would  have  gotten  by  serving  my  lady 
iluehess  iu  her  concerns,  shall  be  made  up 
over«nd«bovetbis  100/.  «  year  that  I  have 
promised. 

Sen.  Gould*  I  desire  be  may  be  asked, 
Wbetber  Goodman  did  not  acquaint  him,  that 
A  sister  of  sir  John  Feowick's  had  been  with 
him,  and  upon  what  occasion  P 

fye.  About  the  time  of  the  preferring  of 
the  bUL  against  sir  John  Fenwwk,  I  saw  Good* 
a^  at  Hicks's-Hali;  and  a  little  aAer  be 
told  me,  that  a  aister  of  sir  John  Fenwick's 
luul  come  to  bim, .and  made  some  proposals  to 
him;  and  i  aoeoainted  the  duke  of  Shrewa- 
Jmry's  deputy,  Mr.  Vernon,  with  it. 

Mr.  Speaker.  Did  you  pursue  this  discourte 
with  Mr.  Digbton,  so  as  to  come  to  any  posi- 
tive agreement  f    . 

JRoe.  No  otherwiae  than  what  I  told  you ; 
my  design  was  to  have  Mr.  Digbton  to  have 
given  it  me  in  writing,  or  else  tor  him  to  have 
wd  it  before  some  other  man ;  but  I  doa*t 
know  any  tbin^  whereby  I  couM  have  discre- 
dit^ Mr.  Goodman,  if  be  would  have  done  it. 
Seg.  GovUd.  You  observe,  sir,  that  one  of 
tbft  witnesses,  whose  napse  is  subscribed  to  the 
bill  of  iodifunent,  b  withdrawn  :  now  to  give 
you  aa  account  that  be  is  withdrawn,  I  d^ire 
ibe  king's  proclamation  may  be  read, 
MemHn,  No,  no. 

8eo-  Idnel.  We  have  Mr.  Goodman's  ex%- 
mhwtion  under  the  hand  of  Mr.  Veruon ;  we 
pray  it  may  be  read. 

&TAe-Povyff.  Mr.a^^eaker,Ideairetobe 
spared  a  word  to  this  matter :  I  take  this  to  be 
'  ft  great  pomt,  not  only  as  it  concerns  tbe  life  of 
tfatt  perwm«  but  a^  it  may  be  a  matter  of  exam- 
ple m  alb  times  hereafter;  that  which  they 
would  offer  is  something  that  Mr.  Goodman 
hath  iwora  when  be  w«i  enmined  by  Mr. 
Vernon ;  sir  J.  F.  not  being  present  or  privy, 
and  no  opportunity  given  to  cross-eaisfeatne  the 
,«id'I  eoMiive  that  cannot  be  oiered 


asevjjdenoe;  for  if  thatahould  beanowedfbr 
evidence,  then  what  is  sworn  behind  a  man's 
back,  in  any  case  whatsoever,  may  as  well  be 
produced  as  evidence  against  bim ;  and  tbev 
know,  that  in  a  case  of  the  value  of  five  shil- 
lings, no  depositions  or  examinations  of  any 
man  can  bemade  use  of;  and  I  akn  sure  they 
tvill  not  say,  that  the  depositions  taken  between 
other  persons,  where  a  man  is  not  a  party,  caa 
be  made  use  of  ad  evidence  againtt  bim  ;  and 
if  ndt  admitted  where  property  is  concerned  in 
the  lowest  degree,  I  hope  you  will  never  admit 
it  in  this  great  place,  from  whence  mfdrior 
courts  (as  to  justice)  take  their  measum. 
Sir  Barth.  Shower.  -Mr.  Speaker,  I  desire 

fou  would  spate  Yne  a  word  of  the  same  ftde. 
humbly  oppose  tbe  reading  of  this  examina- 
tion, as  not  agreeable  to  the  rules  of  practice 
and  evidence,  and  that  which  is  wholly  new ; 
and  this  in  civil  causes  cannot  possibly  be 
done :  no  deposition  of  a  person  can  be  read, 
though  beyond  sea,  unless  in  cases  where  tbe 
party  it  is  to  be  read  against  was  privy  to  tbe 
examination,  aud  might  have  croaa-examincd 
him,  or  examined  to  bis  credit,  if  he  thought 
fit;  itwas  never. pretended, depositions  could 
be  read  upon  other  circumstancss.  But  in  cri  • 
minal  cases,  I  appeal  to  the  gentlemen  on  tbe 
other  side,  who  know  tbe  proceedings  in  the 
Old-Bailey  very  well,  it  was  never  admitted : 
nay,  in  aa  apneal  of  mUrder,  if  depositions  be 
.taken  before  toe  qorone^,.and  there  be  an  exa- 
mination of  wimesses  uimn  the  indictment, 
though  the  appeal  be  for  the  same  fact,  and  tu 
order  to  bring  tbe  person  to  the  same  punish- 
ment; yet,  in  that  case,  those  depositions  can't 
be  read,  because  it  is  another  suit ;  but  it  was 
never  attempted  in  ^y  court  of  justice,  that 
tbe  examination  of  wimesses  behmd  a  man's 
back,  could  be  read  iu  any  pbux  whatsoever. 
Our  law  requires  jpersona  te  appear,  and  give 
their  testimony  vwa  voce ;  and  we  see  mat ' 
their  testimony  appears  credible,  or  not,  by 
their  very  countenances,  and  the  manner  of 
their  delivery :  and  their  Atlsity  may  sometimes  * 
be  discovered  by  questions  that  the  party  may 
ask  them,  and  by  examining  them  to  particular 
circumstances,  which' mavlay  open  toe  falsity 
of  a  well-laid  acheme;  wnioh  otherwiae,  as  he 
himself  had  put  it  together,  might  have  looked 
well  at  first;  and  this  we  are  deprived  of,  if 
this  examination  should  be  admittea  to  be  read. 
— Now,  though  the  practice  of  other  courts  does 
not  oblige  this  house,  yet  we  know  you  will 
consider  tbe  rules  of  justice-;  it  is  bdt  justice  in 
criminal  cases,  especially  as  our  constittttton  is, 
that  the  person  shall  see  his  accuser.  A  mati 
may  swear  a  deposition  reduced  into  writings, 
whose  conscience  perhaps  would  not  let  bim 
publicly  accuse  tbe  prisooer  face  to  tace :  ex* 
perience  bath  shewed  it  often,  that  sevemi  that 
will  calumniate  another  privately,  will  ucit  Jus- 
tify the  same  in  open  court  of  justice.  What 
Goodman  is,  it  is  not  proper  for  us  at  present 
to  give  an  account  of;  but  we  oppose  it  at  pre  * 
aeot,  for  that  we  were  not  present,  nor  prit  v, 
nor  could  have croM-examaned  him;  itison^ 
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.anioformttioii  befine  a  private  justice;  for  if 
mH  80,  we  -know  not  what  aothorit;  he  had  to 
^nmhie  him:  aad  theo  if  so,  Mr.  Recorder 
Imewa,  that  in  the  OM-Baiiey,  if  Goodmaivhad 
died  it  had  not  been  endenee ;  *  in  case  he  had 
been  sick,  or  withdrawn  without  oar  priWty, 
they  oobM  not  have  readmit ;  oav,  if  he  were 
witbdnum  by  oar  prrnty,  it  oonkT  not  be  read : 
it  is  true,  the  tociting  hiua  to  withdraw  had  been 
poaisbabto  in  another  man,  but  could  not  h4re 
been  read  to  hare  convicted  the  party ;  and 
since  this  examination  could  never  have  been 
read  there,  and  if  it  must  be  unjust,  and  hath 
nsl  been  practised,  I  hope^ou  wilt  not  do  it  now. 

Mr.  Speaker,  Mr.  Seryeanl  Gould,  what  do 
you  say  toil? 

Sftj.  Gould,  I  obeerve  this  gentleman's  ob- 
jection, why  this  examination  sbonld  not  be 
Tfid  ;  and,  under  favour,  we  think  we  are  re- 
l^ular,  aa  this  case  is,  to  have  bis  deposition 
resd.  It  is  true,  as  long  as  the  witnesses  can 
be  produced,  in  all  courts  and  practice  of  the 
law,  you  shall  not  read  his  examination,  or 
what  18  taken  before  a'jostioe  of  peace:  but 
that  IB  not  our  case;  it  is  now  fully  proved  be- 
fore you,  that  he  is  withdrawn ;  and  it  is  fully 
before  you,  that  he  hath  given  evidence  for  ttlie 
ktn)p,  and  hath  been  examined ;  and  this  is  an 
e!(tr«ordinary  case,  and  that  ia  the  reason  we 
are  in  parliament :  he  hath  sworn  this  matter, 
and  before  a  proper  officer ;  why  then  shall  not 
bis  evidence  be  read  and  allowed  when  he  is 
wilfully  vrithdrawn,  and  we  say,  by  the  con- 
trivance of  the  prisoner  st  the  bar  f  And  the 
tbtog  speaks  itself.  Now,  with  submission,  I 
Uke  it  to  be  every  day's  practice,  that  where  an 
ertdenee  is  dead!,  his  deposition  shall  be  read. 
It  appears  to  you,  that  tliere  was  to  b^ve  been  a 
trial,  but  the  witness  is  withdrawn;  and  it  ap- 
pears plainly  that  he  hath  been  tampering. 
The  evidence  is  foil  in  the  case  as  to  Porter ; 
and  we  have  produced  a  record  of  conviction 
tlmt  doca  confirm  it :  now  this  is  such  a  prac- 
tice, we  come  into  parliament  to  have  it  reme- 
died ;  for  otherwise  men 'shall  commit  treason, 
and  by  their  contrivance.and  art  the  witnesses 
shall  be  drawn  away,  and  the  prisoner  shall  not 
be  brought  to  condign  punishment.  Here  is 
the  record  in  which  he  ffave  evidence,  and  lie  is 
withdrawn  ;  and  therefore  I  hope  in  this  case, 
we  sliall  be  admitted  to  read  his  deposition : 
fori  deny  what  the  gentleman  says  to  be  the 
prscliee ;  and  Mr.  Recorder  can  give  you  a 
Ktler  account,  who  knows  more  m  the  prac- 
tice of  it,  that  if  a  witness  is  dead,  they  may 
resd  bJB  depoaitknis.  We  are  here  before  you 
ie  parliament ;  and  by  the  same  reasons  that 
odiera  have  been  tampered  with,  this  wit- 
ntm  may  be  presumed  to  be  tampered  with ; 
asd  tbcvefbre  we  are  in  your  judgment,  whe- 


•  «<  The  evklence  whicbr  a  witneas  gave  on 
aformer  trial  between  the  same  parties  has  after 
fail  death  been  read  in  a  civil  action :  but  this  is 
not  ^ikiwed  in  a  criminal  prosecatMin."  Peake's 
Law  of  Evidence,  chap;  S.  •;  ft,  art,  Depon- 
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tber  in  this  esse  his  depositions  shaHnot  b^ 
read? 

Seij.  Lffvel,  It  is  objected,  on  the  other  side, 
Thattbi^evidenceoughtnot  to  be  offered;  and  for 
what  reason  ?  Because,  say  they,  a  jury  ought 
to  go  *  secunddm  allegata  et  probata ;'  and 
what  ia  not  strictly  evUlence  by  law,  you  are 
not  to  teke  notice  of;  but  in  criminal  casea 
(which  is  this  case),  where  persons  do  stand 
upon  their  lives,  accused  lor  crimes,  if  it  ap-^ 
pears  to  the  court  that  the  prisoner  hath,  by 
fraudulent  and  indirect  means^  procured  a  per<>> 
aon  that  hath  i^iven  information  against  him  to 
a  proper  magistrate,  to  withdraw  himself,  s6 
that  be  cannot  give  evidence  as  regularly  as 
thev  used  to  do ;  in  that  case  his  information 
hath  been  read ;  which,  I  suppose,  with  bum* 
ble  submission,  is  this  case;  but  I  tappose  we 
are  not  here  tied  up  to  formal  evidence ;  but  it 
is  OUT  duty,  since  the  house  hath  Commanded', 
to  lay  the  whole  fkct  before  you,  and  you  are 
judges  what  is  material,  and  what  is  not  mate* 
rial.  ' 

Sir  Tho.  Powyg,  Please,  sir,  to  spare  me  a 
little;  for  sure  this  is  no  small  matter.  I  did 
expect  that  they,  if  they  intended  to  have  sup- 
ported this  evidence;  would  have  mentioned 
some  author,  some  case,  or  some  precedent 
where  this  has  been  before :  but  he  makes  such 
a  distinction,  I  am  mightily  surprised  at ;  for 
Mr.  Kecoyrder  cites  no  one  instance,  that  eve^ 
he  saw  sneh  a  thing  in  his  life;  nor  cites  one 
book  that  hath  snch  anthoritV ;  but  he  gives 
you  a  distinction,  whether  it  be  of  his  side  of* 
cur's,  I  must  submit  to  you ;  for  he  seems  to 
^pree,  thstin  cases  Of  property,  snch  evidence- 
is  not  allowed ;  but  in  cases  of  life,  in  which  we 
ought  to  be  more  tender,  he  says,  it  is  to  be  al  • 
lowed.  Sure  if  it  be  not  evklenoe  where  five 
shUlingr  only  may  be  at  stake,  I  submit  it  to 
you,  whether  it  ought  to  be  admitted  in  the 
ci»e  of  life  P  For  my  part,  I  know  nothing  of 
it,  if  it  be  a  rule ;  but  I  always  thought  the 
evidence  oiight  to  be  more  clear  and  foil  in  the 
case  of  life,  than  in  the  case  of  property ;  bdt 
Mr.  Recorder  turns  it  upon  Us/  and  says^ 
Though  it  is  not  evidence  m  case  where  pro^ 
perty  is  concerned,  yet  it  is  evidence  in  case  of 
Kfe :  but  I  desire  he  will  shew  anv  one  Utwyer 
in  England,  that  ever  said  it,  but  himself.      ^ 

Sir  JB.  Shower.  I  answer  to  what  Mr.  Ser^ 
jeant  Gould  says:  that  this  Is  an  extraordinarr 
case,  I  will  not  pretend  to  say  any  thing,  yell 
are  the  proper  judges  of  that ;  we  now  oppooi^ 
it  in.  respect  of  the  rules  of  justice.  As  to  Mr* 
Recorder's  distinction  between  dvil  and  cri- 
minal causes;  he  hath  admitted,  that  in  civil 
causes  it  would  not  be  altowed ;  and  I  hope  yon 
will  be  of  opinion,  that  it  ought  not  to  be  ad* 
mitted  in  criminal.  The  jory  must  go  *  seeun* 
<  diUm  aUegato  et  probate.'  I  desire  to  know 
what  other  roles  a  jury  hith  in  criminal  cases  f 
But  they  say,  that  a  juryman  bath  not  an 
much  upon  his  oath  ib  trying  a  prisoner  for  bin 
life,  as  m  trying  an  action  of  trespass.  Is  not 
the  oath,  *  You  shall  well  and  truly  try^  M. 
according  to. the  oviden^  yoa  hm>Midf^^ 
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Now,  I  would  know  wtiethtr  iSk$  fiirm  of  ttan 
oath,  w)iich  the  wisddm  of  oor  ancntort  hath 
though^  fit  19  Q^  Ibr  1^000  ywiMia^  d««f  iiot 
direct  what  aballbe  evidence?  fivid«aoa^f|Hl- 
maficiei  mnst  be  evidence  of  liridg  Denont :  I 
ani  speaking  for  the  life  of  a  maii,an^  for  noMUt* 
t^iniog  ^he  nilea  of  law,  which  1  hop*  ehall 
contUide  forjerer:  and  that  it,  that  the  ejoum- 
liation  of  a  peraoo  that  b  abMDi,  ihall  net  be 
rauIlotopft^Mtealiiviony.  Whatyoaahall 
ihiok  fit  to  do  bete,  we  mmit  tabmit  to;  bvt 
ihilt  it  in  allowed  bdow,  we  aooat  de^y  • 
, .  Mr,  iacofder*  9ir,  I  do,  with  hiittible  tub* 
ninioii,  elaiid  W  what  I  said :  as  to  the  defioi- 
lioB  of  mlkgaia  e#  pr6Uta^  ia  matter  of  ficoper* 
tjr>fFea|^  with  then;  bat  «i  to  tfliijfale  ef 
pfyhata^  in  eoatlsis  criwinal,  we  unki  dtflbr 
with  them:  I  did  any  it  before^  and  do  say  it 
e^aifl,  with  eobaiiwoni  that  in  Many  caaei 
jfnniinal,  there  aeed  no  positive  evidenca  at 
all ;  and  ^ct  the  jttry,  aocordii^  to  a/Au«la«tf 
^rpMa,  le  Ihat  caae,  nugr  eenyiot  a  enniiiak 
And  I  do  say,  with  auboiission,  that  where 
Ihera  ia  no  rpositirB  proof  et  all  $  yet  In  that 
WM^  many  crimima  ar^  and  still  will  be  con- 
victed. I  did  inalaace  before  in  the  eaae  of 
^ippi^  and  Qoiolnf  ,  which  are  matters  eoee- 
erel^  |>ractised9  aa  it  is  very  rare,  tlicre  can  be 
Uny  positive  witnsas  to  prove  the  fact:  wbatw 
then  the  method  P  Why,  wei  go  by  eiremn* 
eUncea,  by  information  of  other  persons,  by 
looK  •»!  other  iMraments  thit  are  fowid ; 
pad  though  nobody  ever  saw  them  do  the 
^i«Vt  7^  t^  ^^  convicted.  We  do  not 
iofier  this  evidence  to  be  as  concluding  evidence 
•a  if  Goodman  was  here;  but  a.cerroborating 
fvtdenoe  of  what  captun  Porter  bath  said.  If 
It  did  wholly  depend  upon  thb  evidenee.  it 
be  il  might  have  no  gnat  weight;  Wt 


since  there  ia  other  evidence  wvm  soee,  end 
since  you  have  been  pleased  to  ordsr  us  to  hty 
before  yon  all  the  evidence,  we  bmnbly  offer  it 
10  von,  and  pray  it  may  be  read. 
.  Mr.  Jlan%.  IhonMlyftaythcyaiayWith- 
tew. 

Mr.  S^rafter.  If  you  please  to  withdraw; 
but  first  lam  required  to  aak,  if  on  belh  sides 
you  insist  upon  this  point  ? 

And  the  Coutisel  for  both  sides  declared, 
they  insisted  on  it    [And  then  withdrew.] 

Mr.  Manky.  1  should  not  have  prmnmed 
io  have  given  you  this  trouble  of  their  with- 
drawing* but  that  a  thfaig  is  inmsted  on  by  the 
cennsel  for  the  bill,  which  I  think  b  of  the 
fieatest  consequence  to  all  the  freemen  of 
.EiM^hnd.  It  b  true,  the  rules  of  Westminster- 
^allara  not  binding  to  the  legisbtive  power ; 
^ut  I  would  not  have  the  legislative  power  to 
J^  governed  by  the  private  sense  of  any  hmu 
whatsoever,  but  by  those  rules  that  are  the 
irdles  of  justice  and  conunon.  equity.  God  for- 
bid that  we  should,  upon  suppositions,  «up- 
>D0se  ourselves  out  of  all  the  rights  of  the  law ! 

;i  never  heard  any  gentleman  of  the  long  robe,    ^ 

.before the  learned  seneant  at  the  bar,  assert,    1^  noble  loid«.  '.Ypu  are  tied  by  mles  or  so 
*^tal  an  efomuiatioa  before.e  jusUoe  of  the    rules;  if  you  at«  tied  by  no  rqUs,  wbatiult^ 

.    .     '1  .«•    • 


Mi0e  could  be  read  agabat  a  matt  for  bb  life. 
It  b  known  to  all  thai  have  leeked  into  tb« 
ABCof  Oie  law,  that  It  Was  never  praetbed, 
It  b  true,  in  equity,  depositions  may  be  readi 
teeause  they  are  taken  by  the  consent  of  all 
portloa ;  and  it  b  as  well  a  depoaitiOn  of  oss 
side,  OS  of  the  other,  and  the  witnsmes  may  be 
'    but  thai  b  Botbiog  to  tlin 
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ssys;  First,  ligr  the  statute  1  and  i  F 
Mary,  e.  Id,  and  3  and  3  PbUip  ai 
0*  Ifi*  the  justico  hath  power  to 


Moos.  I  believe  I  may  asne  yea  • 
great  deal  of  trouble  in  thb  saaltor;  tor  tbo* 
;  ^pautlsmen  from  the  bar  that  nsado  objectioot, 
withoot  book,  but  I  tfissk  by  book; 
iniy  my  lord  ohiaf^ustioe  Bhks's  ?Wm 
Crown  10  hb  hand.}  No  lem  a  mu 
than  my  L.  C.  Justice  Haks  (and  I  thiak  be 
waajiast  hbA  B  C  oftbelaw;  I  know  not 
how  far  this,  gentleman  b  advanced),  ia  bit 
Plefo  of  the  Crown,  in  that  part  where  be 
ahewB  what>  evMence  to  the  -pitit^uiy,  he 
Ijnd  S  Philip  and 
and  tfaij) 
justioe  hath  power 
the  ofendor  and  bformer-;  end  so  hegoes  os 
in  several  particubrs ;  aid  4hsB,  6,  he  ity9, 
those  emmaoatbM,  if  the  perty  bo  dead  or 
•bsest,  nsay  be  given  in  evidence.  I  most 
albw,  such  an  examination  not  of  the  mne  as- 
tbority,  as  if  the  witnen  was  present  it  would 
be»  because  be  cannot  be  crom-exainined;  bat 
still  it  must  be  of  some  weight,  and  it  most  be 
read ;  but  in  thb  case,  it  b  of  grmtsr  wet^ 
than  in  that  which  my  liord  Chbf  Justise 
puts ;  for  be  says,  it  would  lie  evidence,  if  the 
party  was  dead ;  or  if  he  was  witkdra  vn  with- 
out the  consent  of  the  party  agaiost  iihooi  be 
b  a  witoesa,  and  that  comes  to  tbe  caw  b 
cbaauery,  every  day  practtsed ;  that  if  any 
nersoo  gets  my  deeds  and  evidences  bto  bw 
bamb,  |tnd  he  bath  emboazled  tbe  deeds,  tliey 
shall  be  prmumed  to  say  what  I  alledged,  be- 
cause it  IS  hb  fault  he  docs  not  produce  tliem. 
So  thb  withdrawing  by  the  instigatioD  of  sir  J. 
F.  b  a  stroi^  presumption  that  what  heswesii 
Ogainst  sur  J.  F.  b  tnie. 

Sir  Rd.  Temple.  No  man  can  give  eJideati 
of  any  depositions,  nor  was  it  ever  admitted 
to  be  evidence  either  upon  tbe  park's  death  or 
absence;  and  I  would  not  have  that  dortrbe 
pass,  that  we  are  not'tied  to  the  rubs  of  hw. 
My  L,  C.  JasticeVangfaan,  when  hewasef 
thia  house,  toU  us,  we  were  not  bound  to  tbe 
forms  of  law,  but  we  were  tied  totberolesof 
bw ;  and  if  you  are  not,  how  will  you  jodge 
of  tbb  crime  P  How  will  you  judge  it  to  be 
treason  in  the  worst  of  times?  In  tbe  trial  of 
my  Ipid  Mordauni,  wlio  was  tried  before  the 
high  court  of  justice,  they  would  not  allow  of 
thui  piece  of  evidence,  though  they  bad  tbrowu 
aside  juiim.  We  areiiedby  Uio'i>^^^^'' 
or  we  are  tied  by  nothing. 

Sir.  TAo.  LUtleion.  Tbe  vrorthy  tnefflbcr 
here  telb  us,  we  are  tied  by  tberulmoflaw, 
or  we  are  tied  by  nothing.  I  hope  be  does 
oot  intond  to  put  tbe  pun  ufoa  ns,  that  was  by 
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ud  jd  adnuft  of  this  endenoe.  I  raU  7MI 
M^' )  dbMM  wt  iMlwi  nVietf  m  litd  by 
lutooftaivhitthiU  i  v««Mhw«ll«H 
denee  that  ahgaM  h«  tieMs  twl  I  do  Ml 
think  h  k  to  «v  hfot  la  iliip  «ov  ikkig 
thaftaMThriMrtMllhemth.  A  worthy  Ian* 
jcraaidp  lot  thooi  fnium  aaa  aviiaaoa  thai 
«i  of  tfaa  taoeriiar^i  opinion;  aad  a  mamkm 
Modmad  the  opinto  ofnj  U  C.  Jna- 
HalM:  aad  I  hopa  wa  ibali  oat  ha  da- 
I  tha  aatiifaatkui  tf  haaaac^  what 
ifb^j  migiit  heat  ia  tha  oonrta  belaie.  Mtf 
are  two  witaawa  that  hara  heaa  axandntd 
a^HiMt  hkm,  whieh  tha  jary  did  MierotfMl 
lauadthabilL  If  wf  cannot  hata  thoM  t««i 
witoeaaeaylai  oahara  aa  much  as  waoui.  Wa 
havo  hoard  frhat  aaa  awd|  wa  havaaa  oapar- 
~  Qi  faeaiiaf  what  tha  other  faad.^o^ 
[anttcnian,  wa  do  not  i/an^  to  ha 
hot  I  haiiafattflia 


Sr  Rd^Tlmmb.  Tha 

lMt»  jorinoatad,  aa  if  1 

thnjir  ^  «mM  Mi   Budwaliad,""Qiva  aM 

laavo  ta  tan  van,  thara  waa  tho  atofla  af  the 

poaMowlaanialaa  ;  when  th^  aifad  ralaaaf 

Kw,  thaw  thay  wom^  a  oaiiit  dP  ajoity  t   and 


acaandiag'ta  Iha  ndes  af 


thay  amwd  horn  yaiata  of  ai|aiqs  than 
thaj  wwra  tiad  op  by  the  roles  af  law;  and  aa 
gaoa  jodgoMit  naithar  saaopdiag  ta  tha  ooa 
aarthaaiiiar;  and  aa  H  waa 
act  of  parliament 
Mr.  Btaataa^a.  i  have  aasn  it  nyoelf,  thai 
has  haea  enwaad  hinadf 
ha  hath  takwi  s  and  I  taha  i| 
la  he  aa'ordiMry  aBMniaatMm. 

M r.  Jfaroaarr.  8ir»lBMit8ay»ifyaawaca 
ta  pick  ail  tha  absaaditias  aot  of  tha  trills  hi 
the  last  raiga,  yen  aiuU  aat  piek  out  laaio 
'  avooredbvlholBng^iaooB-* 
I  apaa  yen  nia  dair  t  this  daos 
la  W9mm  Muiwiia  caQTBiaa  na  m  what  wot 
aaU  by  aaather  gantlanaB  the  attar  day,  that 
itiaasMsh  hattar  ta  ha  triad  by  an  MPanibhr  «C 
aoogiaotlaBisa,  than  at  the  Old  Bailey.  Tbaaa 
wwa^ftootatisB  af  a  Isaraad  aathar ;  and  tha 
baaaa  read  yoa  what  waa  arhiaaco»  and 
;  waa  aat:  jbmI  Iha  poaalasion  waa»  That 
,  if  the  party  was  ted  or  ah* 


aoltaba 


Why, 

if  tha  party  be  abacat,  than 
arowadaiaf  ofattthbdayr  Ifthdtbea 
a  vria»  thaM  ia  aa  BSaaMV  flf  need  of  ap* 
tiairffcsij!  way;  bat  if  yoa 
bio  tho  oofMi&fatian  ef  that 
npilher  aftaid,  nar  onwiilhar  to  ha 
ffnatfeaMB  wiU  tak^ Udb  teas 
€wt,  ArhaHar  fewaraa»  withaUmyhavt; 
bat  if  yau  eat^  krta  that  flwdl^,  I  Wyi  fiaaly 
tsMyaw  asy  saiaisn  ef  it  ^^ 
w  jebW*  4Wyewac*    ss  aaroi 


piyiaytalhiaa] 


ihownwyooasa 
ralsa-aflaarP  Isappeeaitisna 
(pwaf^la  asy;  natliUaef 


law:  I  will  no^  say,  yoa  are  boond  by  the 
ralsi  of  ioMor  eearta,  hot  yen  must  be  bemMl 
1^  the  mieaof  parUaBMBt,  and  by  the  proeaed* 
iaga  and  pradiee  of  pailianMnta»  which  is  tho 
law  af  parfiaasrnt  And  then  I  wooM  know« 
whether  tUs  boosa  did  admit  of  an  affidavit  fer 
erideaoef  aad  the  reason  is  this,  heoaoae  by 
that  yew  make  thisi  whioh  k  the  superior 
osm^hune^wkhoattheamistanoeof  an  ui&- 
liereeort. 

filr.  a.  JR.  Bri^.  1%e  matter  belbw  yew 
is,  whether  sir  J.  Fimwiok  be  foikj,  in  your 
jadfments  ef  this  eonspiraey  ?  Iiad  »  se  I  caa« 
net  imsflkie  why  yoa  should  act  take  aH  tha 
iBfermaSoatbatiseflRwedtevoo;  aa^whyneif 
hear  all  tha  dreuiastanees  of  it  f  If  you  dw 
wot  read  this  affidaTfc,  I  do  aol  say  hot  it  is  a 
kmdnew  to  sfar  J.  P.  but  what  kindnem  will  if 
be  la  the  ooontry  and  fforamment  f 

Mr.  Jame$  MmiapM,  1  hope  vea  will  not 
spend  much  more  tisse  abeot  thw,  because  tha 
law  is  so  phun.  If  therebeany  thingin  fho 
obiectkNt,  it  Is  this,  That  if  it  be  eridence,  the 
etacr  courts  below  may  proeeed  upon  it:  but 
that  1  take  to  be  ao  objectisB  kekher;  fat 
theagfh  kbe  evidenee,  tiietfe  are  aat  two  wil«' 
^  and  tha  oaarts  below  reeaire  two  wit* 
tbeawh  HMrebe  other  evidaaoe,  and  ono 
I  besides;  so* that  yea  camH  trj  liitai 
wkhaot  two  witncasest  it  wooM  be  aAnittea 
m  tha  ease  of  feloay,  aad  there  two  wItnesaiHt 
are  not  rei|Qlred  OKprmsly  by  the  law:  and  f 
aan  taU  yoiii  apon  my  rotation,  I  have  seaW 
it  dene  seveml  times^-^Toe  learaed  rat.  telW 
yoa,  my  L.  €.  Justiee  Hales's  opinSm  is  so: 
dad  that  is  grouaded  upon  aa  aat  or  pariiaments 
and  I  thfaik  diet  is  of  greater  aOthority  thai 
any  judge ;  apd  thereftwe  I  think  that  Objeolieri 
wdSl  vamsh.  He  aays,  yen  Iwre  ilo  anlhori^ 
to  receive  affidaviti;  but  soiw  wa  mosi  take 
aetice  of  acts  af  parihuaent;  and  if  that  ra^ 
aahea  depositioaa  to  be  taken,  and  to  be  evi^ 
den^  afftkist  crimmals,  we  ought  to  take  no« 
tioeefit;  eo  that  what  tha  tow  amkastoha 
eridaaaa  win  be  gsod  m  tUs  plaee. 

Mr.  flarlry.  1  look fipen  thiin 
year  dekateatobaof  thegreatesti 
la  the  Uvea  of  the  subieots  of 
posriMy  ean  oems  belbrs  you:  j_ 
gavea  yoa  aevurai  reaaaas  lor  readiag  these  do- 
psakioaa ;  eoe,  ihat  it  waa  my  L.  C  /.  Hales'a 
opinion;  aBother,thattiMiewaBactofparUk« 
meat  fbr  it:'  aaw,  1  thmh,  k  would  be  proper 
tojeia  issue  faithesa  two  paints  t  ifaavaoti^ 
"  mat  can  be  produced  fbr  this,  then  thk 
win  beat  aaend;  but  if  then  be  aa  aat 
Ma  Ihct  agaamt  it,  then  I  hope,  yoa  vpM 
iiot  receive  it:  aad  if  my  L.  C.  J.  Halm's  beck 
have  not  one  word  retatmg  to  this,  then  I  hoph 
thatwiUbeaaaigamsot  Hehfl«inshiselMip> 
tsr  ef  ofidewee,  iad  says.  That  the  evidsaee  Ik 
thajwy,ia  eassaeftreassa,nsastbetwo  wht- 
aeBaes;  aad  then  comes  to  the  casw  ef  fekNiW 
Botia'thataay  dabatabeibm  uaf  aad  he  tella 
yoa,  that  hifonnatieaa  might  be  taken  ef  thw 
hkwI^bwitliMWM  wstby  tka  aw»r 
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mon  law,  4)Qt  was  allowed  of  b^  particillar  sets 
of  parliameot ;  and  Ihen  .tells  joa,  that  his  ia- 
formation,  and  Uiat  deposiUoos  before  the  jus- 
tice, were  to  be  admitted  (but  he  was  to  be  by :) 
But  is  this  any  thing  to  Uad  you  ?  Have  they 
brought  any  statute  that  tells  you,  there  most 
k  two  witnesses  in  this  cate  ?  If  yon  will  take 

>  notice  of  a  statute,  you  must  takenolice  of  a 
•Ijkatute  that  is  in  point.  If  any  man- suffers  by 
on^  witne^i  I  believe  all  the  wor|d<nrHist  say,  he 
suffers  unjustly :  I  think  it  is  of  the  greatest 
^consequence  to  admit  of  affidavits.  '  Here  it  is, 
that  the  boundaries  are  established  for  th^  lives 
and  liberties  of  mankind :  and  this  is  an  ob« 
aenration  that  is  found  in  history,  that  those 

,  that  have  broke  their  bounds  down,  it  hath  re- 
lumed upqn  them  to  their  pr^udice. 

Sir  Bahert  Rkkard.  I  am  sure  now  we  are 
aot.  upon  the  point  of  reading,  whether  it  be 
much  or  little,  but  opon  the  point  of  hearing, 
and  that  I  speak  to :  and,  I  think  the  gentle- 
man near  the  table  did  not  mistake  what  the 
bar  said;  for  the  counsel  on  the  other. side 
insisted  positively,  that  neither  by  the  practice, 
9or  by  the  books,  was  a  deposition  to  be  read 
as.eiKidence:  against  that  the  gentleman  near 
the  chair  produced  that  book.  JU  to  the  mat- 
ter of  treason,  every  parliament  man;  can  re- 
member, that  you  have  made  an  act,  that  there 
ahail  be.  vwo  witnesses  -in*  cases  of  treason. 
Now,  at  the  same  time,  it  will  be  taken  notke 
of»  that,  you  have  taken  care  in  that  act,  that 
the  prooeedioga  of  this  bouse  shall  not  he  tied 

;  i»p.  The  gentleman  tells  you  of  a  ioourt  that 
wavered  between  law  and  equity,  and  so  came 
to  nothing ;  and  I  am  afraid,  if  we  bring  the 

gouae  of  Commons  down  to  the  courts  of 
'estminster  Hall,  they  will  make  nothing  of 
Hi  either.  I  do  not  sa^^  that  this  paper  shall  be 
as  strong  evidence  as  if  Goodmaa  was  at  the 
har ;  but  to  say,  it  shall  weigh  nothing,  1  can't 
agree  neither :  ^  agree  also,  to  make  a  iMtmmon 
piactioe  of  readinff  affidavits,  will  he  of  ill  con- 
sequence :  and  if  you  take  this  to  be  a  matter 
of  small  consequence,  I  am  not  for  reading  this 
affidavit.  Mow  I  aim  not  at  sir  J.  Fenwickfs 
^loodt  hot  the  safety  of  the  king  and  govem- 
nent :  and  I  would  not  refuse  any  evidence  in 
this  case,  be  it  never  so  small.  These  gentle-, 
men  speak  against  a  matter  being  ^videmx. be- 
fore it  is  read ;  it  is  offered  as  evideaca ;  if  it 
i>e  small,  or  come  to  nothing,  it  is  (be  better 
for  the  prisoner  at  the  bar.'  . 
•  Mr,  Felham.  I  am  indifferent,  whether  1 
hear  that  paper  read,  or  no ;  but  what  ia  said 
<bv  a  learned  gent,  startles  me:  Says  he,  in 
.Westminster/Uall  they  are  bound  to  the  evi- 
ideaoe  of  two  mtoeSBQ»,  and  fliere  tbisevklence 
would  not  be  proper;  but  here  .we.  are  upon 
Hnnother  foot.  I  ho|ie  we  are  not  here,  opon 
^another  foot;  I  hope,  though  here  we  are  not 
Jto  be  tied  by  the  chicanery  of  the  law,  we  are 
to  be  tied  by  tbe.cqoity  and  substantial  reaaont 
^f  it.  I  desire  to  know,  ii'  any  one  can  be  tric4 
:fer  treason  upon  one  witness  r  And  if  we  are 
cBotiied  by  the  rules  of  law,  we  may  *baar  any 
4iid^Qfia.  ^baiwe^v^^  if  tbc  kii^'aoNmnl 
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out  in  the  way  of  argui 
mind  that  we  are,  at  the 


thinks  it  may  satisfy  your  laiMieB,  it 
received; 

Lord  Cutis.  I  coBOWTe,  radeaien,  we  are 
ling :  I  miMt  -put  you  in 
be  botttNB,  only  arguug 
against  the  jnrisdietiDB  of  ibis  House :  and 
though  that  matter  faatfa  bean  settled  before, 
we  are  told  very  oiiten  of  ibe  law  and  nries  of 
Westminster-ball.  In  answter  to  that,,  1  most 
observe  tliere  are  several  sorts  of  laws;  tbereis 
the  law  of  nature,  the  law  of  nations,  the  law 
of  Ood,  and  there  is  the  legislative ;  and  it  is  a 
self-evident  maxim,  not  to  be  contradicted, 
lliat  no  superior  is  to  be  circumscribed  by  an 
inforior :  And  I  wooM  ask,  if  the  courts  bdow 
aie  not  intimor  to  the  parliament?  There  is 
notliiog  can  limit  ui,  but  the  law  of  nrtnre, 
the  law  of  God,  and  the  law  of  parliaments; 
and  though  I  cannot'tell  you  .very  well  what  is 
the  law  of  narliaments,  yet  no  gentleman  batb 
said  any  thing  opon  that  subject,  that  Ja  against 
the  question  before  you  :  The  matter  was  in  a 
coarse  of  law;  but  upon  an  extraordinary  acci- 
dent, and  for  extraordinary  reasons,  it  is  broo^t 
before  you.  The  accident  is  the  wtibdra^iag 
of  a  witness;  the  reason  is  the secoiinff^yf  the 
king,  the  government,  yourselves,  and  poste- 
rity. I  do-not  think  any  man  that  spdce  against 
it  IS  for  favouring  sir  J.  Fenwick ;  for  I  think 
tliisistheworrtway:  1  would  appeal  to  eveiy 
man,  what  prc)odiee  it  is  to  you  to  bear  this 
imperreadf  and  it  may  he  a  disadvantage  to 
you  not  to  hear  it. 

Mr.  Home.  There  have  been  nwny  argu- 
ments given  for  and  against  the  reading  of  this 
paper  ;  and  if  1  did  not  take  it  that  the  read- 
ing of  this  paper  could  be  of  no  use  to  the 
judgment  we  are  about  to  make,  I  ahoold  be 
for  the  reading  of  it:  Either  it  amounts  to  a 
proof  of  high-treason  against  shr  J.  F.  4>r  it 
signifies  nothing  to  you.  If  you  suppose  it  to 
weigh  any  thing,  I  can  never  agree  to  tbe  read- 
ing ofit;  for  it  is  only  an  heana^  broogbt  to 
convict  a  man  that  is  tried  for  hm  ifo.  .  Bat 
there  in  a  greater  argument  which  weigba  more 
than  tbe  reason  bath  been  oiged ;  and  thatis, 
your  enemies  will  have  an  advantage,  and  your 
government  is  at  stake :  But  1  do  not  take  that 
to  be  so  much  an  arguaaent  of  rtbetr  strength, 
as  of  their  weakness  and  neglcGt ;  however, 
when  they  prove  that,  i  wBI  see  bow  for  I  can 
go.  It  is  said,  that  in  the  worst  of  tunes,  they 
would  not  convict  a  man. upon  one  evidence. 
As  to  shr  J.  F.  though  he  sboahl  not  be  a  eood 
£nglisbmsn,;yet  his  cause  osaj  be  a  good  Eng- 
lishman's. The  question  is,  Wbetber  tberr  be 
more  danger  by  the  withdrawing  trf*  a  witness, 
and  the  es&mng  of  shr  J.  F.  or  the  witbdrsw- 
ing  t^the  witness,  and  the  convidiBg  of  .sir  J. 
F.P  ^letbeyletQoodnan  (auchanke)go 
about  and  he  is  gone ;  and  now  tbo  fote  of  toe 
govecnmcnt  seemd  to  depend  opon  it  Tbe 
precedent  on  the  other  side  is  not  sooHBcb  to 
bo^ feared;  for  I  suppose  futufo  govemments 
.vrill  take  care  not  to  let  a  witne^  go  about  the 
streetssgain :  But  it  may.  happen  that  oertain 
■Ml  for  fBerting.tbe  ^batie^  oCtlMairflmtj^i 
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umj  be  nm  npm  by  ill  _ 
tefl»|ilt  OMide  apon  llieir  )kim  by  falR  wittMBfes. 
But  tbe  bin  ^'  Ireftion  proytdet,  that  no  penoo 
dMMbefKMeculadwitfaoattirowitiiencs.  Now 
it  may  happen,  that  they  shall  baTenasiich 
whaenea  aa  caa  oanviiMe  a  jhry  (I  beliefe  thk 
Biao  to  be  aa  much  ^fuilty,  ia  my  awn  thought* 
M  I  heKeve  auy  tbmg  m.the  worid,  and  yet  I 
wii  flomlenm  no  man  upon  my  primate  fanciea) ; 
bat  here  are  two  witneates  brooght  before  the 

Eraod  jury,  and  nothing  is  so  easy  as  to  get  a 
II  fboad  by  them  (and  that  is  all  that  ia  done 
by  Geodaaan).  Now  aay  they,  if  this  ahouM 
oome  before  a  petit  jury ,  one  of  thcoe  witneaaes 
amy  not  be  cnMlited ;  ao  they  will  carry  him 
away,  and  urge  thia  to  a  precedent,  and  so  this 
OMo  BMy  be  oonTietttl. 

.  Mr.  Adik,  I  think  we  are  oome  to  the  de- 
bate of  the  bill,  inalead  of  reading  the  paper. 
Waa  the  question.  Whether  thia  imper  ahoold 
be  allowed  as  a  second  witness  ?  Then  it  would 
be  agrcat  uuestion  with  me,  whether  it  should 
be  rend ;  but  the  queation,  as  to  Col.  Sidney, 
waa  not  whether  the  paper  should  be  read,  but 
whether  it  ahooM  supply  the  plaae  of  a  second 
wilnimf  But  your  debate  is  extraordinary  ; 
your  bin  takes  notice  of  Goodman  being  gone 
away,  and  now  you  won't  take  notice  of  what 
be  hath  left  behind  him ;  which  1  should  the 
mher  be  satisfied  in,  because  I  saw  a  gentle- 
man aahciting  at  the  bar,  that  did  endeat our 
to  get  him  away.  If  Goodman  had  been 
kooj^t  aprisoner  to  the  bar,  I  do  not  know, 
whether  it  might  not  have  been  redioocd  as 
mat  a  lault,  aa  now  Ua  baring  too  mudi 
liberty.  It  hath  been  cited  aa  a  great  lawyer's 
opinion,  that  it  might  be  given  in  oridnDce ; 
bathe  daea  not  aay  what  iraight  ahall  be  laid 
oponit. 

Mr.  PMam^  I  am  aarry  that  hononraUe 
ok  me  BO  much ;  I  thought  I  had 
\  very  pfann  ;  1  told  you,  I  was  not  against 
of  the  paper,  till  the  kamed  gent, 
tou  yon,  you  were  not  tied  up  as  the  courts 
of  WeatmMwter»hall  to  two  witnessm.  As  to 
what  I  said  of  Mn  Sidney's  caae,  it  was  not 
a^iaiast  the  rsadiag  that  paper ;  hut  I  s^id  he 
did  rely  upon  it  aa  agauMt  comoMNi  justice,  to 
be  attatntsd  upon  one  witness:  And  that  at* 
tainder  you  hare  thought  fit  to  rererse ;  and 
the  rwMOB  he  gives  for  it  was,  becauae  it  was 
impossible  for  a  man  to  make  any  defence 
against  one  angle  witness. 

Ait,  Gen.  The  matter  you  are  now  debatmg 
npen,  is.  Whether  theae  papera  shonld  be  now 
rmdf  And  gentlemen  have  let  themaelvea  into 
a  debate  forngn  to  the  question.  A  great 
msny  are  against  it  upon  this  argument,  that 
they  wottkl  not  be  of  l4>hiion  to  condemn  him, 
nalesattoe  were  two  witnesses ;  That  is  not 
the  question,  fori  think  no  man  is  ready  to  ffive 
his  opinion  to  condemn  or  acquit  faim,  unleM 
there  were  two  witnesses:  One  gentleman  is 
agaanat  the  reading  of  it,  and  yet  beliavca  sir  J. 
P.  guihy.  I  must  respite  my  judgment  till  I 
have  heard  Jiis  defence:  I  think  that  the ooim- 
•cLfor  aur.J.  F.  at  thabar,  are  fwy  ^Mich 


a:  d:  ieg& 


Tens 


taken,  whar  they 


l,thslsneh  a  thing  as  an 
WD  la  wniiug  was  uevor  read  m  any 
court  of  jnsfice.  I  Sunk  that  is  a  great  mis- 
take, and  a  good  anthority  hath  been  cited  for  ' 
it ;  and  every  one  knows  the  practice  is  other- 
wise; it  is  often  allowed,  tMt  theexamina- 
tkme  before  a  justioe  of  peace  are  read.  The 
queation  is  now.  Whether  the  examination  sbaH 
be  read  ?  If  there  do  not  appear  another  wit% 
nem  to  prove  him  guilty,  you  will  debate  that 
matter  then.  Whether  yon  wiU  condemn  him 
without  two  vritnessesf  You  might  as  weN 
have  debated  before  whether  Porter  shoald  be 
exaaraied,  because  no  man  will  coodenm  him 
without  two  witnesses,  and  therefore  do  not 
examine  one.  Why,  we  know  not  what  further 
witneeecs  may  be  produced,  if  sir  J.  F.  waa 
upon  his  trial ;  1  think  this  information  might 
have  been  admitted  for  proof,  if  Goodman  waa 
ont  of  the  way  ;  but  if  it  was  admitted,  unless 
there  was  another  witness  produced,  1  believe 
the  court  will  tell  the  jury,  here  are  not  two 
witnesses,  and  therefore  you  most  acquit  him. 
Sir  Wm.  Coryion.  I  must  crave  leave  to  dif- 
fer from  that  worthy  gentltoan :  I  thinlcthis  ia 
the  proper  thne  to  determine,  whether  thfaf  evi^ 
dence  is  to  be  admitted  afterwards  f  Indeed 
you  may  determine  how  for  it  is  available.  I 
tbbught  both  in  law  and  justice,' before  I  came 
mto  the  House,  that  thia  oiurht  not  to  he  admit- 
ted for  evidence.  A  gentiemaa  grouaded  hie 
at|fnment,  upon  what?  My  L.  C.  J.  Hales'b 
omnkm :  but  the  fact  is,  that  iliy  L.  C.  J. 
Halca  states  the  difference  in  cases  of  treason, 
and  in  cases  of  felony.  Now  in  felony,  they 
make  use  of  depositions ;  and  the  reason  is, 
because  it  ia  more  for  the  advanta^  of  the 
priaoner  than  his  disadvantage^  tor  if  the 
witoen  difier  from  his  examination  before  the 
joatioe  of  fieace,  that  turns  to  the  advantage  of 
the  priaoner.  In  the  nature  of  the  thiag  it 
seems  not  to  be  reasmiable,  for  it  is  easy  to 
turn  the  tables.  And  suppose  Goodmen  in 
the  place  of  air  J.  P.,  and  sir  J.  P.  in  the  place 
of  Goodman  \  it  would  be  hard,  take  the  in- 
formations to  be  aa  they  are,  to  admit  them  for 
erideoce ;  which,  in  my  opinion,  are  great  re- 
flectkms  upon  persons  of  great  honour  and 
worth. 

Sir  Ch.  Mtufrave.  That  which  I  pefoeire 
to  be  your  debate,  is  that  upon  which  the 
counsel  withdrew;  you  bear  it  asserted,  that 
there  was  no  instance  in  a  criminal  case,  where 
an  affidavit  was  allowed  for  evidence ;  and  I 
think  the  learned  counsel  at  the  bar  did  opt 
much  intdstupon  it;  and  yet  I  don* t think  they  -. 
were  ignorant^ of  the  case  quoted  ont  of  my  L#. 
C.  J.  bales,  but  they  thought  it  was  not  appli- 
cable to  this  business  before  the  Houfo  ;  but 
only  related  to  felonies,  and  when  depositions 
were  taken  in  the  presence  of  the  party.  It 
is  said,  we  are  not  tied  up  to  the  rules  of  West- 
hall;  andth^tpariiamentsmaydeno* 
irimea  after  they  are  committed ;  but  1 
did  hear,  that  the  parliament  did  take 
upon  them  to  determine  that  to  be  evidence 
"is  not  elrideoee  in  any  court  ia  thn 


tK%  SimXUSiHL        Pi  iu-idiiy  ^njprf  aJ^Ak^Fenwick,        [CM 


«•«  SM  Mlli«d  It  Ibe  Asm  t^*  kfakrcirtt 


kweMikaniii  % 
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ri  therefore  I  tbiaky  aiwowli^g  to  tiM 
rajbt  efyooff  ova  hooie,  wethsll  not  read  aft* 
iiavits.  WiB  jroomakeaMirnilehithiieMDP 
Pray  eiwUbrlhe  cteaequtBoe  of  it  hcMafter. 
liappaM  iiiaie  eame  doiwa  affidavita  npatt  aao- 
Iber  penan,  aninat  a  giaat  nuui  for  high-trea- 
«Qai»  wlielhar  ttMt  BMy  not  betbaoirkt  aiifiioient 
4arta.gaveiB.yoar  jadgmenta?  I  hapathoaa 
that  bear  me  wiU  hare  a  care  of  the  matter. 
^hv^  by  tbe  parity  of  reeaQn,  may  not  two 
iaffidaTita  do  by  the  belp  of  tbe  legiilatm 
|iover  ?.  I  would  be  glad,  to  know,  wbetbar  in 
tbo  oaae  of  an  impeaohment,  they  ever  beard 
of  affidavita  beiog  read  ?  And  tbM  ia  mnah  in 
tbal  nature;  and  tbareibre»  wby  aboold  yon 
admit  of  an  flffidaKit  now,  when  the  party 
cbaiged  waa  not  present  when  that  afiidaf  it 
wnatAken? 
Sir JoM^AlTi^^iaWfan.  lam aemrthk point 
Ota  as  10  mnah  time  9  the  fwitfanan  thnt 
anabalaat bath  hrongbt  os  (n  tbeiiaeatien,  hew 
Ihr  yea  will  admit  this  afBdavitt  aa  they  call  it, 
tobeivad?  I  am  of  opinion,  natwithstanding 
all  that  balh  been  auajgesled,  that  it  not  oniy 
may  be  read,  hut  ttiat  it  onght  to  be  rend, 
^lene  of  tbeoeaefl  iiiat  have  been  inslanoad, 
oomes  op  to  the  ciee  in  i|neation;  all  the 
eaaea  that  aro  broosht  are  ftom  inferior  eoorta, 
and  tbe  last  that  laMoghtisfromthe  enunpie 
and  usage,  in  lem  oonsnlcrable  caaea,  and  m- 


deed  of  a  diiferent  natnre.-*l%ia  bill  ef  at* 
minder  ia  indeed  a  thing  so  mrtraovdinary,  aa 
halh  been  eaid«aa  it notcr. anght to  benead 
hut  npon  ejEtraonlinary  occa«ana ;  and  npon 
that  prinaipla,  all  that  Is  Aarad  ia  all  «n* 
awend  and  at oided.  Itiatohethonghtnevar 
toooflmbutnpenlhelikeoeeaaion;  nndthen 
God  ftnbid  hot  they  Bhoold  be  goremed  by  the 
liho  praoedent;  and  if  that  waa  paper  to 
apeak  now,  which  will  be  at  tbe  bottom  of 
it,  whenVraooma  to  give  jodgmant,  and  we 
hare  time  to  eonsider  of  1^  1  oan't  think  wo 
ahall  differ  m  many  voioes.  Whether  it  bn 
aridenoe,  and  how  fer  it  ia  aa,  ie  net  now 
thnqoestions  bnt tbe qneationia only  whether 
It  be  such  anafidenee  na  anght  to  hamndf 
And  all  the  inoonveniendea  that  have  been  al« 
lodged,  dofiead  only  oiion  thia,  that  it  ahonld 
not  be  admitted  in  the  ordmary  praoeedinga  in 
the  oourts  of  iaaiioe.  Now  I  say,  them  waa  a 
fewer  ladged  m  tbe  parliaaMOt  ef  Bngland  to 
make  a  man  guilty  of  tmasan,  that  wna  net  na 
bcfora;    and  that  even  in  a  reign  when  they 

did  not  think  it  Ar  the  aafety  of  the  oamnmni^ 
•f  mankind, but  thet there ehonU  boa ponmr 
kalged.  in  the  whole,  to  iadara  that  to  be  a 
,  tliat  waa  M  erimg  bafara  it  waa  MB- 


fer  heie  ei«t''bo  no  fimstien,  hot  aa  to  thn 

fenna  of  pweesdfaige.    The  ^namte.  k  not 

npanUsoiimevtbatmnaqnafiiao^  a^flll 

il,thatifupananyaeoaaian,itiata^        ^ 

mtUe,andliiehiwl 

with  a  gmatcr  pwer  than  new  thay  eae  1 

to  egotnte,  and  tham  are  anijr  ebjaetiena  to  it 

neverconelnde  in  tfiie. 

Mr.  Ckanc.  cf  the  £mAe7nar.  I  am  fev 
leading  of  thia  paper,  thonifh  I  do  not  thkdK  it 
evidenee  cqnivalant  witb  vma  nsce;  ner  do  1 
think,  that  ui  like  easmU  ought  to  bn  adcMHsii 
belaw }  but  1  tbmk,  in  yenr  prsoerdmna  m 
pariiamanttitenghtta  bn  read,  whether  it  bn 
an  affidavit  or  not;  audi  am  moseef  that  opt« 
man,  fhwi  ^hat  happened  in  a  .cam  to«day. 
Wo  had  n  dispnln,  whether  Porter  wna  to  bn 
examnied,  beeanso  the  testimony  of  a  man'n 
wifo  waa  not  good  below.  Bnt 
eame  to  be  eaammed,  it  WM  not  the  1 
of  a  flsan'a  wife^  bnt  hiaown  letter  ap 
inevidenee;  and  Cfennytokl  Farter  ho  on 
ftom  Fenwiok  hiramlf,  and  tbir ■few  thnt 
denoe,  wUchat  first,  fer  that  1 
net  to  beheaid,did  auMuntto  aasoowhenil 
oame  to  the  preief.  I  wauhl  have  thia  paper 
read;  net  heoanao  it  ahauki  aopply  tbe plaan 
dfawitnem;  no^bat  becanasyonaeehehath 
been  tndieted  by  the  cridenee  of  Onsdamn  and 
Potter,  and  tno  first  is  withdrawn ;  and  hff 
whom  meana  yon  have  heardt  and  i  moolfi 
know,  whether  Qoodmaotaavidennedid  swaamit 
taaeeosobimoftheeanie?  Idomy,inyonr 
power  of  judging,  yonaiwnaananatratnoAta 
the  RileaorWM»l»-hnllt  andJwnnM 
my,  that  fer  yaopcanatitutian,  tfan^omOa  of 
Westminster-ball  are  to  be  governed  by  thn 
letter  of  the  fetr:  bnt  tfaemiakdhod  in  the 
kwislattvaapawertniiidgnthaeaerhnea  thai 
aiiahalteiied  behind  the  tow:  and  I  baiinee, 
if  tbeaevesal  atta'mdem  ifsn  eiammed»  thaan 
waa  never  eny  attainder  thnt  went  upon  nmem 
jnst  proeeediag  than  thia.  Itakathoorimotw 
be  a  plot  witti  your  enamies  to  hwig  in  m 
fereign  pownr;  and  na  if  thatwaa  notaaft^ 
dent,  ho  hath  asada  a  felaa  and  acandnlomi 
eonfeeswa,  to  faimg  a  diatmst  and  jmlsHan 
among  the  king  mid  hii  poopfe;  ondfaohalii 
daHied  and  gnumd  so  mnob  tioBO,  as  hn  hatb 
had  nppefennitor  m  eonnpt  one' of  thn  wit* 
neasm;  and  ttoefom it  wooM  bn  knsd, if  nw 
tow  abouM  raaab  him.  U  m  said,  why  dkt 
not  yon  keep  the  wimem?  ItwooM  bn  hnrfl* 
after  apamen  hath  made  n  aonfimston  for  dm 
oaodof  tbe  kmgdsm,  thm  he  shouM  bo  nlwnyn 
tolpt  m  hnna7  We  em  debating  of  the  bill, 
wbito  we  am  new  only  possly  to  see  what  to  hi 
thtopaper..  1  ahonld  Mthavn  oAard  to hnvn 


bim^aii^haaalMd  proof  of);  andthathahath 
basM  tMMiai  wih  ia  wkhdmir,  hy  th* 


eofi] 
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iJaJi  hi  w^ii  VmM^  it  hath 

UIOfM  hfMff9  WnQit  K  WM  tBBBBi 

«  bC  aU.    It  hath  han  olMeeM, 


ih««  ii«htla  %e  tiva  vitacwBa  by  tha  iate 
•latata.  Boll  oMatyutjirwi  iBfliiii4,thatit 
waa  aa  Iqr  thealalDtaof  Eilw.  6.  and  ao  waa 
Ihii  nomiMnn  Inw  balbre$  and  my  lord  Cahe 
a^ya.  thace  Maat  he  fev^a  witoeHaB^  andihay 
hraagbt^eata  faea:  and  ao  goaa  ta  Ihediviato 
kw ;  and  if  it  ahooM  not  be  ao,  1  witt  pit  yon 
kvBiod  <ff  an  inoaofeaieney :  elaftn  witnawwi 
wave  pradoaed  hefore  the  mnd  jjuiy  $  and 
when  they  came  la  ^ve  evicknca  face  to  fiMa, 
before  the  ^pelit  juryft  the  fifatwita^sa  did  not 
know  the  ^fioMaal  that  he  had  atvoni  againat. 
m  the  4»a  ef  air  Rowland  Stanley 


It 
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apafier 
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ncy;  hot  that  papor  wia  wrote  l^  hinaalf.  it 
ia  eiddt  thia  Aouaa  ia  not  howid  by  the  ndea  of 
other  eoorta;  ihr  liiat  naaon  Aeyooghtto 
give  rqlea  for  other  eanrta.  Nothing  ia  oMwe 
.eaoMMMithantoaMFf  jndfoiant  waa  aa  in  the 
Beoieof  Loid%  and  that aattkathetew  in  other 
eourta  bdow. 

Sir  Gciffrey  Ci^.  Se? eralgentleaMi  have 
afioloa  to  the  reading  thia  paper ;  aoaae  liaae 
aaid,tbatitaho«kibereadaaevideBee:  aane 
athaiB  are  for  feadipg  of  thia  paper;  hot  yet 
atlheaafl»tiaMteUaa,it  ianatio  be  looked' 
a^  na  evidence,  at  Jeaat  not  e^nivaleut  to  a 
wiioeaa.  If  the  paper  be  to  be  read  at  all,  J 
weaU  knew fiw What leaaan?  Ifitbetohave 
aay  away  upon  oor  judgment,  if  it  hath  any 
aiwtvpoif  my  jndgaoant,  thaninaemeaMaanre 
it  ia  aqnifomt  to  a  witnam,  when  it  ia  in  tlie 
aatiii«4ir«witneai;  aadifitahonldbeffeadto 
tapp^  the  defect  of  e  witneaa,  then  I  'wwM 
know,  wiMt  the  eanaaqnence  of  thia  might  ha  f 
I  do  very  weU  nndaratand,  that  the  oonrt  of 
paciiameat  doea  take  no  pNoadaDt  firam  Weat- 
aunater^hall ;  nor  am  I  aftaki  of  any  prao»- 
dent  tb^  ahoiikl  give  to  Weatminater-haU : 
but  I  aaaafiaklof  a  precedentto  fatnrepar- 
Iwamnta  Suppaae  the  inferamtion  af  sir  J. 
Feawiok,  that  hath  been  delivered  in  here, 
ahooU  he  predaoedaa  evidence  against  aay  of 
thaae  henoardble  peraenathat  are  chargea  in. 
it»  thangh  I  believe  they  are  very  innooeDt;' 
and  aanae  knavea  orraacala  in  fatareieigna 
ihtald  eame  in  agebst  them,  and  this  paper 
ehaold  he  brought  to  anpply  another  witneaa, 
what  e eanaeanence  woold  tnat  bel 

SirBgMi^MohPl,  1  must  diftr  with  the 
igenttaaMM-that  spake  last;  aatothe  gentle* 
aMa  that  apabe  beibre,  I  did  notezpeot  any 
tbaig  to  he  qiloledootof  Lancashire  agahiBt 
dhoMadin^ef  it.  I  will  tell  yoa  why  Ithink 
♦thiaipapeg  shoabl  he  read ;  yoa  have  it  aog* 
tatfae  bin,  that  Goo«ffiMn  wm  one  of 
evidanea  againat  air  J.  F. ;  they  are  to 
and  thia  will 
Yoa 


amke  gtwd   the  inggeatiooa, 
ahawi  tkit<ieodmaBtraui  aac 


amteMthai 


A.D.  MM.  tm 

dmyr^ihewiaanimt^  lli<Ma 
amy  «aaMillieifaa,«idiUpailiaBDait»|  nato 
that,  I  ahall  only  aay,  w  a  good  raign,  end  a 
good  yaiJiMifnt,  there  ia  no  flingir;  endoaen 
m  reisn,  and  Ul  pariaanMnt,  tbiMr  wiH  mdlia 
freeedenti  without  your  givmg  or  lhaoi.  Ma. 
St.  John  tella  yon  ia  hia  afgnnMdts,  It  iatnm 
mferiorcamto,  by^heatatote  of  Bdw.  6,th^ 
an  hoand  by  tiro  evidenaea  vkm  aoca,-  hut 
you  are  uot  pMcribed  by  thet%eM,hatyoa  aiw 
to  jodg^inyorirownoanecieneeeaslheAing' 
eppeaia.  i  amy  aay  as  audtherdklapon  ano- 
ther ooonaMin,letitia  read;  ^Vafeat  iioanlnm 
*  vulerapatest' 

Sir  MemNubfte  Wyaell.  1  deme  to 
•ataee  of  one  aigunent  that  hath  been 
uae  of  by  one  or  two  honoorable  pei 
which  is,  that  they  toll  as,  that  Goodman  hath 
been  latepend  with  by  air  J.Feu#iok:  Ire- 
asember  ao  each  thmg  that  hath  been  paaved  ; 
batkideed  it  waa  aakl,  theft  Ifr.  Oighlaa  oAr# 
ed  Mr.  Roe  100/.  a  year  to  iavahdato  Mr. 
Goodman's  testimooy. 

Lord  Coitleton.  Xetmeaskyoa  thiafoaB' 
tion.  Whether  if  ybu  read  this  aflklavit,  yoa 
read  it  aa  evUeno^ 

Mr.  Solkiior  OeturoL  I  deabe  yoa  weiM 
eteaider  what  you  dkl,  before  yon 
cant  Porter  to  ge  on  with  hie  ewi ' 
did  agree  yon  weald  eeoeider  of  it  i 
SoBM  are  for  readhig  thia  pdpar,  and  otfaara 
are uidifoent whether  it  be  read  or  aa;'ani 
thoae  that  are  againat  reading  of  j^aie  against 
reading  of  it  beauae  it  ia  no  evidence ;  bat  that 
18  no  reason  why  yon  should  not  read  it ;  for 
ft  is  at  most  but  doing  a  vain  thing.  I  mink 
yon  have  been  told  atrrady  if  it  waa  insistell 
oahefew,  it  most  be  read ;  and  the  ether  aide 
The  eaort  might  eay,stia«ee 
hot  it  mart  ha  read  More  they  eaa 
ao  thftt  the  ^pMatien,  Whether  it  to 
evideaoeP  BMnteaaMaAerwarda;  endif  yea 
ge  aecardaig  to'thevigear  of  iaWi  with  aahmia* 
aion,  it  most  be  read. 

Mr.JPrtce.  I  did  ast  des^  to  trtoble  you 
in  this  matter:  hut  the  doetnne  lakl  dawn  by 
aauM  men  ef  oar  gown,  aarpriom.ma:  itia 
eoly  aa  ailment,  that  the  eoart  below  eoght 
to  admit  this  paper  to  he  read ;  hot  there  is  oe 
precedent  shewed,  fipreenvinehigf 
why  th^  courts  almnld  edmit  it.  The  t_ 
is.  Whether  an  ndWmatientafcanibelhre  a  j 
tkse  of  peaces  ought  to  be  read  here?  Ifitbe 
to  intreduoea  new  hiw,  aad  awhe  a  new  crime, 
thea  you  make  a  new  sort  of  evidenoe ;  hot  if 
thia  M  aorime  against  an  actof  paritomeiit,  er 
krarin  bah)g,*thi^  yoo  muet  take  the  efideuea 
the  Uw  doth  aflfbrd  von,  in  the  natare  of  the^ 
The  ehaigebereiae  ehatge  ef  traaaou 
a  known  law :  hat«the  great  arganMug 
IhateirJ. 


is,  this  ii  an  extraaidkiary  effenoa  ;  lb 
Fenwiok,'  or  his  lady,  had  a  head  hi 
Goodmaa  away:  itia  a  nnatake ;  ead 


one  4bhig  that  ia  not  ernleaoe,*betoga  us  to 
aneiher  ;  the  evidence  ef  ChaM^'s  tamaaiuig 
with.him  :  captami^rtardaea  net  eay^  that  air 
J..F«empleyed  him;  eiily»lhetCnaaey.amdaa» 


BfffPi  8  WKLIAM  III.         Prooeeiihgi  Mgainst  i$i>  JoAjl  Feiookk, 

wWoh  ii  Itet  a  iMsmy ,  and  that  is  no  e^idenee, 
valc»  ChiDcy  waa  at  the  bi^,  and  wooM  aay 
it/  In  the  next  place,  it  it  said,  That  there 
waa  a  tampering  by  a  solieiter:  wfaatiathat? 
It  it  not  nataralfor  a  aolicitor  to  aay,  la  then 
any  ohfeetions  to  such  a  witnesa?  la  it  not 
nataial  for  htm  to  IcMen  bia  reputation  if  he 
can?  Now  you  would  hare  a  copy-of  an  in- 
formation to  be  evidence.  It  ia  said  it  ia  tanta- 
mount: if  so,  then  the  courts  of  Westminster 
ou|;ht  to  intermeddle  with  it,  and  not  this 
house.  A  noble  lord,  mentioned  to  yon  the 
law  of  nature,  the  law  of  nations,  and  the  law 
of  God ;  but  he  forgot  one  law,  which  was 
moat  material,  and  that  is  martial  law ;  which 
if  he  bad  said,  does  justify  the  taking  away  a 
man's  life  upon  extraordinary  eridence,  he  £ad 
said  right. 

Mr.  Speaker.  The  question  Is  this.  That  the 
ii^brmation  of  Cordel  Goodman,  taken  upon 
oaOi,  S4th  of  April,  1696,  be  read.  ^ 

Which  question  being  put,  the  house  divid- 
ed. Yeas,  818.  Noes,  145.  So  it  passed  in 
tiie  affirmatire;  and  sir  John  Fenwick,  and 
the  counsel  and  solicitors  on  both  sides,  were 
cftfM  in  again. 

iHf.Sfeaktr.  Gentlemen,  ainee  you  with- 
draw, the  house  have  considered  of  the  matter 
upon  which  you  did  withdraw,  and  they  have 
thought  fit,  that  the  information  of  Gordel 
Qoodman,  taken  upon  oath  before  Mr.  Vernon, 
:94th  of  April,  1696,  be  read.-*-Clerk,  read  it 

Clerk  of  the  House  of  Commons  reads. 

This  is  signed,  Cordel  Goodman,  and  sworn 
24tli  of  April,  1696,  before  James  Vernon. 

•  **  About  two  years  since,  or  better,  I  onder- 
alpod  col.  Parker  was  resident  here,  in  order  to 
engsge  several  people  for  the  service  of  king 
James ;  and  capt.  Porter  told  me,  he  had  a 
mind,  to  aee  me,  which  he  accordingly  did ; 
where  he  tokl  me,  there  would  be  an  invasion, 
and  king  James  would  be  restored ;  and  that  in 
order  to  it  he  had  commission  to  levy  men,  and 
to  grant  out  subordinate  commissions  ibr  a  regi- 
ment of  liorse,  and  did  ask  if  I  would  accept 
of  one,  which  I  accordingly  did.  He  likewise 
aaid,  he  would  see  me  as  often  as  he  could ; 
and  that  capt  Porter  and  I  should  receive  di- 
rections from  him,  ftom  time  to  time,  upon 
several  meetings;  and  baring  received  my 
commission,  I  understood  what  captains  w^w 
to  be  in  the  re^ment ;  which  were  captain 
Porter,  sir  William  Parkyns,  Mr.  Cbarnock, 
sir  Hugh  8mithson,  Mr.  Higgens,  and  myself; 
and  one  Jir.  Witherington,  to  be  lieutenant 
colonel. 

*'  The  commissions  were  to  be  bUmk  when 
they  were  to  he  delivered,  and  to  be  filled  up 
by  the  captains,  he.  I  then  came  acquainted 
with  Mr.  Chamock  and  sir  W.  Parkyns ;  and 
by  them  and  Parker,  capt.  Porter  and  I  were 
informed,  that  there  was  a  great  bod  v  of  horse 
to  be  ready  in  the  north ;  Irat  thougn  1  asked, 
yet  they  never  named  anv  peraoos  to  me,  but 
l^lid,  it.waa»att£oieDt|  I  anoiild  rcoatfe  oidcn, 


[6SB 


and  a  roO  to  mareii,  to  i 

sion ;  and  indeed  1  did  net  much  pvesa  it,  h«- 
eanpe  I  did  gather  there  wetee^great  mukv 
concerned ;  and  at  this  time  capt  Porter  and  1 
took  a  house  m  the  Chase,  writh  ataMea  and 
bama,  fit  for  hdduig  heraas,and  aa  a  fit  places 
to  meet,  upon  oidera  given  na  to  marob,  which 
were  then  daily  expeSted.  • 

<*  8ome  time  afler  this  ool.  Parker  was  taken, 
and  being  committed  to  the  Tower,  be  mad^ 
his  escape ;  and  after  that  I  aaw  him,  andtheh 
he  told  me^  he  would  be  sore  to  oOmfpooU 
with  me  and  Porter ;  and  I  should  rective  hii 
letters  of  Mr.  Chamock  or  Mr.  Johnson,  and  be 
accoffd'mgly  did;  and  in  hw  lettera  hestill^gaTe 
us  hopes,  and  sakl,  he  would  certainly  send  w 
notice  to  be  in  readiness  time  enough,  to  he 
serviceable  to  the  design  of  the  invasion. 

<•  The  last  letters  I  received  from  Parker 
gave  me  advice.  That  he  doubled  not,  bnt  the 
cause  would  come  to  a  hearing  at  thisEaater 
term ;  and  he  ahouM  write  no  more,  bnt  bring 
the  orders,  himself:  Upon  which  I  went  to 
Chamodc,  and  he  told  me  he  did  expect  hiea 
here  in  a  short  time:  But  idwaya,  or  moat 
commonly,  in  his  letters,  he  tola  me,  Ihr  n 
sign.  That  when  the  Touhm  fleet  abouM  join 
the  Brest  flec^  I  might  certainly  depend,  that 
we  should  be  invaded  here. 

**  During  these  transaetions,  capt  Porter 
complained,  tbat  aomething  he  was  sending  tb 
Lancashire  had  miscarried ;  he  deaired  me  to 
set  by  two  boxes,  which  I  looked  not  into,  bitt 
supposed  them  to  be  arms,  and  I  did  aet  tfiem 
by  for  him :  I  had  not  bought  any  arma,  bnt 
had  beapoke  some  of  one  Perry,  a  gunsmhli, 
who  said,  I  should  have  them  at  a  week's 
warning.  ^ 

*'  After  Parker's  having  made  his  escape, 
and  getting  into  France,  Mr.  Chamock  came 
to  me,  acme  time  before  the  kin^s  guing  to 
Flanders,  and  aaid,  he  had  sometbmg  to  pro- 
pose to  me ;  and  desired  me  to  go  dong  with 
nim,  which  1  did  ^  and  he  brought  me  to  one 
Mr.  Wangh,  who  said,  he  expected  a  commia* 
aion  from  king  James  to  seize  king  William ; 
accordingly  we  went  to  the  Chocolate  House 
in  9t  Jamea's  street ;  and  after  some  diaooorse 
about  the  commission  he  said  he  expected,  we 
appointed  another  meeting  at  that  place,  and 
ad|oumed  from  thence  to  my  house  m  Brown - 
tow  street,  where  was  present,  Mr.  Chamock^ 
Mr.  Porter,  Mr.  Waugb,  major  Matthewa, 
and  Mr.  Donelagh.  The  sob^  of  oar  dia* 
conne  was,  about  the  surprizing  and  aeising 
the  king,  as  he  came  from  Richmond ;  and 
after  several  waya  proposeil  to  that  purpose,  I 
particularly  asked,  suppose  that  the  Idng  were 
m  our  pow6r,  what  then  P  For  we  ought  to 
have  regard  to  aome  end  or  other  in  atich  an 
undertakinit ;  fi>r  1  waa  not  willing  to  nfler  any 
thing  to  his  person.  Mr.  Wai^  aaid,  wn 
might  have  a  coach,  and  convey  him*  awmv'; 
and  he  aakl,  he  was  assured  of  a  fort  to  be  ae« 
livered  to  him,  and-put  into  his  hands  (to  the 
best  of  my  remembrance  it  was  Dual),  which 
night  give  m  shalter  till  wa  might  find  oppor* 
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«fM>  a  sat  tfAttamder* 


A.  n.  1^ 


tfiio 


m^mSttw    Alk    J^MhM    ***aii     ^bA^    m  ■■til  til  I   IL^  *kf  A^Atei* 

IBDIIj  ■!  OVTT  ■tlB  KMO  VnUUC  Vj  BDIBBniK* 

I  miCtm^kA,lSi^myfmf  Uttte  prdlSuhy 
faifitatlMiM;  Mttta'MIMievvfliMiMi 
^oinl  tfraK^  my  tfook  couiiwiiioii)  w  li^  snd 

oft  CCpMtOB  •    fr&t  idMMt  t#6  ycsft  tfltlOTy  I 

rMMiMlMM*  f  Mnr  tir  QtoMge  Am^,  ifMk  cd. 

soJBI^  «fV«r  t»  Fnme^a*dlf  WMtimeftlyfhMs 
flMt  «««r  I  Mtr  him ;  aAd  Ibcn  efiUfHiiw  PttrMt 
Hm  I  lira  ntnttf  vtuH  a  nttS  JiMMM  acflfa^ 

wilU  in  case  nf  «  aocMMt  $  wIMi  ttekttgffc 
ar  OcMge  cvmd  or«f ,  and  Itiog  Jflttwi  tfMbs- 
fed  ta  Mid  it.)  BtMrerer,  ^e  Imd  aiMiber 
MMtittg^  after  UMal  my  IkniM,  by  Wbicb 
tiiM|  he  Midy  Im  waiud  aoiew  oa  tli^  cottfttia* 
Ml,  and  MiMe  the  design;  ft  Ma  ikt  a 
■onaa  bdiiiid  tna  Tam^le.  wb^i^ft  tba  aftd^edud 
MhlMfty  mel,  and  Mr.  Waog^  broof ht  wlfb 
Urn  ana  Mr.  Haya,  wlio,  be  laid,  cottll  fl»- 
Bkh  ua  #ith  a  Mp  #lrieh  W6aM  bereadyfo 
tattpttt  ts  after  we  hid  aeHSed  thekhii^;  but 
■fttn  diaeoiim  win  Mr*  Haya  we  fiMtod  ^btk 
Were  ao  exdmtant,  and  not  hk 


pnaiftatj  of  being  eoMplted  witbal ;  and  be*- 
dnMy  BO  eraer  nor  oaflDMiiBSioh  Vnutf  pi  educed^ 
we  dU  daiat  then ;  fi>r  eMitiin  Porter  aitd 
m^l^  Maltfaewa,  ami  I,  did  declare,  we  wotdd 
Bflt  Haeddle  #ilbdill  ai|^l  of  tfie  ooMmia^nf 
After  thia  eapt  Ported  iwd  I  talked  of  hatin^f  A 
tenet,  and  adhding  Le  Rne  and  Obahwelt 
aboot  it  We  mM  at  fhe  PoUntain  by  the 
1Vni|M6ate,dndBirll.Parirfna  Waa  thei^; 
and  dorinrtbe time  ef  our  heinar  there,  one 
eaHed  Ar  wilftani  oat,  andair  WiMuii  ealled 
oat  Pttrter,  who  cane  ill,  and  iaid,  there  was  a 
gendeman  tliat  ooold  help  va  in  tbia  affair; 
who  be  waO  I  know  not ;  I  believe  ca^n 
Porter  may,  for  1  aaw  hitti  not:  Bnt  all  tbii 
prated  beffeetnai,  fbr  the  king  went  away  aud- 
denir,  nnd  no  eemmijiion  eter  came.  And 
bjr  fetleta  ftoin  France,  I  nndei  stood  king 
Jamea  waa  angry  that  they  need  liia  name  to 
what  he  had  not  promised  ;  and  Portet  and  1 
wrote  of  er,  by  bta  order,  the  tmth  of  the  whote 


••  SOMtoe ftftet; this,  eaptditi I^irttr,  the 
carl  of  Ayltobnry,  air  John  Ffeind^  air  vf  m. 
nffkyna,  and  tkr  J.  FMiwiek,  Md  oth^ra,  met 
^boot  §eaMtig  over  aoibe  OrOfibMla  to  kiOg 
James,  16  espetoe  an  intasiOn  «  and  likewise 
captain  Farter  said,  it  was  propet  I  sbonid  be 
tere,  fbr  he  bad  ctagaged  Ihr  me:  I  tolil  hlift 
1  WodM  eooie;  and  at  the  Khig'i^llted  hi 
LeadenMI-atreM,  I  ftund  the  jpefiibris  abote* 
named,  I6tfether  with  rtiy  lora  Monttfomery, 

**  The  etfiBCt  df  tbefr  eonatiftftlion  #da,  the 
aeadhV  ^f-  ChUftioek  With  a  liieilidg^  to  this 
poraoae;  that  if  the  lung  of  France  conMapare 
nhdi  a  Udmbeif  of  ftiM,  afld  ao  ntuy  dfagoons, 
amooBlhtf  to  aboot  13  or  15,000,  iMr  there«> 
soofria  m  a|I|  tBdl  flita  tf|MI  Motive  glVeil,  that 
erei^'llbHii^idil'tDldi  dMt%  waa  to  fnmlftfa  ilheh 
a  anuoct*  In  noi tc^  aCafte  intff^,  a^ihe  teas,  to 
■e  iead|tr  to  auoeouc  the  fiMet  llOid  Fftttee 
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when  hmded.  Mr.  Ghartwdk  weht  and  re* 
ttaned  with  ataAiBal,  that  Ibroea  oonM  net  be 
apai^;  ewJohnFieindandmylbnl  Ayleabmy 
were  of  ophilin,  talif  kfaig  Jai»ea  wonld  ten- 
tare  hither  with  aahne  amall  vetinee,  he  had 
IKdndaeboogh  to  *ppeei^  ibr  hhn,  without  any . 
fiN*elgn  fbroea  $  iynt  mia  woa  held  in  doobt. 

««  i  naed  afterwartia  to  «ee  my  lord  Aylei- 
bety )  I  alwaya  naked,  what  newa  he  heard  P 
He  aaid,  wlien  he  reoeited  any  ordera,  he 
ahoiiM  knows  Ibr  he  havmg  been  in  FranOe 
(aa  he  did  not  deny)  i  aapnoeed  hntf  not  to  he 
%ooriuit  of  what  waa  intended. 

"  Aedtothe  better  fbdlltatingf  an  faitaslon» 
iir  J.  Fenwidk  eaed  to  send  orer  a  Kst  of  the 
ftreee,  end  how  they  were  quartered,  ao«l  wbat 
Wditi  in  garrisota|  and  wliat  oUierwaya  diaposed 
of:  he  havmg  made  a  mistake  in  the  aetHMmt, 
Farher  did  by  letter  deaire  me  to  try  ifl  could 
pveeww  audi  an  aoeonnt ;  wbieh  I  aoeordhiglf 
did  ef  .one  Oiboon,  a  clerk  hi  the  ottee,  and 
aent  it  orer  fie^uently. 

<■  After  the  escape  of  Parker  out  of  the 
Tower,  air  J.  Fenwick,  when  I  arised  him  ho# 
he  got  away,  and  bow  much  money  was  given  P 
he  aaid,  SOO^.  promtsedj  and  3007.  given;  for 
when  a  person  came  in  and  toM  him  ^e  bad 
brought  him  liberty,  and  #aa  to  have  leoo/.  he 
relied.  You  shall  have  300/.  and  it  waa  madb 
goad  to  him  aflerwarda* 

"  Coanvt  GooDiiaN.'* 

.  **  Much  about  the  sanus  tiiiie,  t  used  now 
and  then,  with  captain  Porter,  to  be  e^ith  su* 
John  t'enwick,  aiul  it  was  agreed,  that  if  Parker 
should  not  bring  ns  timely  orders,  that  what 
forces  we  ooold  bring  in,  (viz.  Porter  and  I) 
we  were  to  lake  ordera  tnm  sir  John  Fenwick  $ 
thia  we  offered  him,  and  he  kindly  acoeptedi 
and  then  he  said,  that  he  believed  most  of 
my  lord  Oztbrd>  r^roent  would  go  to  kmg 
James;  when  I  told  Mr.  t^aradiae  bad  pro- 
mised to  bf  ing  in  seven  or  dght  to  me,  and  that 
Mr.  Aynswortb  was  to  bring  in  twenty,  and 
Parker  had  said,  if  t  made  it  thirty,  it  waa  suffi- 
cient for  me.  Aa  to  the  keeping  the  horses,  aic 
John  said,  it  waa  dangeroua^  and  they  would 
oertainW  be  aeized ;  but  the  best  way  waa  t» 
have  a  fist  of  wbat  borsea  were  in  and  about 
the  London  atablea.  Captain  POrter  and  I  sent 
aoeordingly.  to  view  the  stables.    I  aent  Mr^ 

tUybougb,  and  tlaptain  Porter  sent Cran* 

bom,  and  they  took  an  aoeount. 

*  •(  CoRDEL  GoomaN." 

.  Jm«t  94  April,  1696. 

Coram  me,  Ja.  Vebmon* 

e^ij.  Ooitid,  NttW,  Mr.  Speaker,  ff  yod 
please,  we  will  cdll  aoAfe  of  the  grand  jofy  that 
#ffl  giVb  you  ao  aecoiint  whlit  evidente  they 
ibnnd  tbe  bill  upM.-^Mr.  Oraeedue,  Ton  were 
ohe  of  the  grand  jury  that  tbuOd  thia  bHIf 

Qracedue.    Yes,  Sir. 

Sir  Ti  FoflS;yr.  Thiiiaatf  far  fhmi  hiring  evi< 
dence,  that  I  think  it  is  the  oath  of  the  grand 

©%  ihet  they  shall  not  dSwdose  or  dittorer 
ki^ritlMcretf,    The  bill  of  indictment  19 
bulahaeeMlioh.    A  Mil  ot'tudtethicat  cannot 
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MMoii  be  (old  me  wm,  beeente  air  J.F.  wan 
that  dajr  to  be  arraigned.  Am  soqu  as  Mr.- 
DigfatoD  bad  made  this  proposal,  1  told  Mr. 
Goodaaanof  it,  and  be  advised  me  to  go  on 
with  him,  and  see  if  I  ooold  set  auy  offer  under 
bishaaid:  I  told  bim  iie  liaa  appointed  to  meet 
me  m  the  city,  and  afriend  to  be  there  to  bear 
me.  I  wQit,  and  told  Mr.  Digbton ;  hot  Mr. 
Goodman  would  not  be  satisfied  with  that,  but 
said  1  must  go  to  the  archbishop,  and  toll  htm 
what  passed ;  so  I  did  ^  and  toll  the  arch- 
bishop what  1  bare  told  you  now. 

Mr.  I^eaker.  Had  you  any  meeting  after 
tbatf 

Roe.  Ysf,  on  the  19tb  of  September ;  and 
then  he  made  great  asseverations,  that  what  be 
aaid  should  be  performed ;  and  that  I  shouht 
not  only  oblige  snr  J.  F.  but  my  lord  Montgo- 
niery ;  and  that  Goodman  was  a  lost  man  b^ 
being  become  a  oommon^idence ;  and  that  it 
wonki  not  be  in  bis  power  to  oblige  any  roan, 
my  ladjf  dnehass  hmm  dischMged  bim  of 
bis  employ,  and  be  would  not  be  in  a  condition 
p»  do  further  for  me ;  and,  says  be,  Whaterer 
yon  would  have  gotten  by  serring  my  huly 
duchess  In  her  concerns,  shall  be  made  up 
over«nd«bove'tbis  100/.  a  year  that  I  hare 
prombed. 

8en.  Gould,  l  desire  be  ma^  be  asked. 
Whether  Goodman  did  not  acquaint  him,  that 
a  sister  of  sir  John  Fenwick*s  had  been  with 
bim,  aod  upon  what  occaaion  f 

jRse.  About  the  time  of  the  preferring  of 
the  bill  against  sir  John  Fenwick,  I  saw  Good* 
myk  at  Hicks's-HaU;  and  a  little  after  be 
tokime,  that  a  sister  of  sir  John  Fenwick's 
liad  come  to  bim^and  made  some  proposals  to 
bim;  and  I  aeouainted  the  duke  of  Shrewa- 
iNiry'a  deputy,  Mr.  Vernon,  witli  it 

Mr.  ^eoker.  Did  you  pursue  this  discourse 
with  Mr.  Digbton,  so  as  to  come  to  any  poai- 
live  agreement  f 

Roe,  No  otherwiae  than  what  I  told  you; 
ay  design  was  to  bate  Mr.  Digbton  to  have 
given  it  me  in  writing,  or  else  lor  bim  to  have 
«aid  it  before  some  other  man;  but  I  don't 
know  any  thing  whereby  I  coukl  bare  discre- 
dited Mr.  Goolnian,  if  be  would  have  done  it. 

Seg.  OoM.  You  observe,  sir,  that  one  of 
the  witnesses,  whose  napne  is  subscribed  to  the 
bin  of  iodieunent,  is  withdrawn  :  now  to  give 
yo«  an  account  that  be  ia  witbdnwn,  1  desire 
die  king's  pioclamatka  may  be  read. 

Memken.  No,  no. 

Seq.  LaotL  We  have  Mr.  Goodman's  era* 
minnnon  under  the  band  of  Mr.  Vemon ;  we 
pray  it  may  be  read. 

Sir  rAe.  Powyt.  Mr.  Speaker,  I  dceiic  to  be 
spared  a  word  to  this  matter :  I  take  this  to  be 
a  great  point,  not  only  as  it  coooerna  the  life  of 
this  perm*  but  aa  it  may  be  a  matter  of  eiam- 
pie  m  ail  times  berealier;  that  which  they 
wottki  olfer  ia  aomething  that  Mr.  Goodman 
hath  awoffii  when  be  was  examined  by  Mr. 
Vernon ;  sir  J.  F.  not  beiBg  present  or  privy, 
and  ao  opportunity  gnen  to  cross- examine  the 
.and  I  conoaiva  that  oannot  be  offired 
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aaevjdence;  for  if  thatabould  beaUowedfiic 
evidence,  then  what  is  sworn  behind  a  man's 
back,  in  any  case  whatsoever,  may  as  well  be 
produced  as  evidence  against  htm ;  and  tber 
know,  that  in  a  case  of  the  value  of  five  shil- 
lings, no  depoaitions  or  examinations  of  any 
man  can  be'made  use  of;  and  I  ato  sure  they 
^ill  not  say,  that  the  depoaitiotts  taken  between 
other  permns,  where  a  man  is  not  a  party,  can 
be  made  use  of  aa  evidence  againtft  nim  ;  and 
if  not  admitted  where  property  is  concerned  in 
the  lowest  degree,  I  hope  you  will  never  admit 
it  in  this  great  place,  from  whence  ialttior 
courts  (as  to  justice)  take  their  measures. 
Sir  Barth,  Shower.    Mr.  Speaker,  I  desire 

fott  would  spate  me  a  word  of  the  same  side. 
humbly  oppose  the  reading  of  this  examina- 
tion, as  not  agreeable  to  the  ruks  of  practice 
and  evidence,  and  that  which  is  wholly  new  ; 
and  this  in  civil  causes  cannot  possibly  be 
done :  no  depoaitk)n  of  a  person  can  be  read, 
though  beyond  sea,  unless  in  cases  where  the 
party  it  is  to  be  read  against  waa  priry  to  the 
examination,  aud  might  have  croas-examined 
bim,  or  examined  to  bis  credit,  if  be  thought 
fit ;  it  was  neveri  pretended,  depoaitions  coohl 
be  read  upon  other  circumatancss.  But  in  cri  • 
minal  caaea,  I  appeal  to  the  gentkrmen  on  the 
other  side,  who  know  the  proceedings  in  the 
Old-Bail^  very  well,  it  was  never  admitted : 
nay,  in  an  appeal  of  mlirder,  if  depoailMma  be 
taken  before  toe  Gorone^,,and  there  be  an  exa- 
mination of  witaesses  upon  tbe  indictment, 
though  tbe  appeal  be  for  tbe  same  fact,  and  ini 
order  to  bring  tbe  person  to  the  same  punisb- 
ment ;  yet,  in  that  case,  those  depositions  can't 
be  read,  because  it  is  another  suit;  but  it  was 
never  attempted  in  any  court  of  juaiice,  that 


the  examination  of  wimessea  behmd  a  man^a 
back,  could  be  read  iu  any  place  whatsoever. 
Our  law  requires  |)ersons  to  appear,  and  pve 
their  testimony  viva  vou ;  and  we  aee  mat ' 
their  testimony  appears  credible,  or  not,  by 
theh'  very  countenances,  and  the  manner  of 
their  delivery :  and  their  ftilsity  may  sometimea  ' 
be  discovered  by  fuestions  that  tbe  party,  may 
aak  them,  apd  by  examining  them  to  particolar 
circumstances,  which' may  lay  open  tbe  falsity 
of  a  well-laid  acheme;  wbioh  oinerwiae,  as  he 
himself  had  put  it  together,  might  have  looked 
well  at  ftnt;  and  this  we  are  deprived  of,  if 
this  examination  should  be  admitted  to  be  read. 
— Now,  though  the  practice  of  otberct^rts  does 
not  oUige  this  bouse,  yet  we  know  you  will 
consider  tbe  rules  ofjjustioe*;  it  is  butjasttce  in 
criminal  cases,  especially  as  our  constitution  is, 
that  the  person  shall  ere  his  accuser.  A  matt 
msy  swear  a  depusition  reduced  into  writing-, 
whose  oooecience  perhaps  would  not  let  him 
publicly  acouae  tbe  prisoner  Smo  to  t'ace :  ex* 
perience  bath  ahewed  it  often,  that  seveml  that 
will  cftiumniate  another  privately,  will  uM  Jos- 
tily  tbe  same  in  open  court  of  justice.  What 
Goodman  is,  it  is  not  proper  for  us  at  present 
to  give  an  account  of;  but  we  oppose  it  at  pre  • 
sent,  for  that  we  were  not  present,  nor  pri^y» 
nor  could  ha? a  croaa-examinad  bim ;  it  ia  aniy 
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ao JjirormttioB  Mtn  a  prirate  justice;  for  if 
not  8o»  wtt  ;laiow  not  what  aotbority  he  had  to 
cnmine  him :  aad  tfaeo  if  so,  Mr.  Recorder 
biews,  that  io  the  (Nd-Boiley,  if  Goodman  bad 
died  it  bad  oot  beenevideaee;  *  in  case  he  had 
beoi  rick,  or  withdrawn  witboot  oar  privity, 
ihevcoald  not  have  readmit;  nay,  if  be  were 
witlidrawii  bj  oar  prfrity,  it  coold  not  bo  read : 
it  is  true,  the  inciting  him  to  withdraw  bad  bean 
ponishable  in  another  man,  but  conld  not  bAre 
been  read  to  hare  convicted  the  party;  and 
nace  this  examination  conld  never  have  been 
rod  there,  and  if  it  most  be  unjust,  and  hath 
Bot  been  practiaed,  1  hope  you  will  not  do  it  now. 

Mr.  ^ker.  Mr.  I^eant  Gould,  what  do 
yon  My  to  it  f 

Seij.  GauUL  I  abaenre  tbis  gentleman's  oIh 
jeclion,  why  tbia  ezimination  should  not  be 
mnl;  and,  under  favour,  we  think  we  are  re- 
fpilar,  as  tbia  caae  is,  to  bave  bis  depoaition 
read.  It  is  true,  aa  long  as  tbe  witneasea  can 
be  produced,  in  all  courts  and  practice  of  the 
law,  you  afanill  not  read  hia  ezamiuaticn,  or 
what  la  taken  before  a'joatice  of  peace :  but 
that  is  nd  om*  caae ;  it  is  now  fully  proved  be- 
fore yoo,  that  he  ia  withdrawn ;  and  it  ia  Ailly 
before  yoo,  that  be  hath  given  evideoce  lor  tlie 
kiof^,  and  bath  been  examined ;  and  this  is  an 
ntmordinary  case,  and  that  ia  the  reason  we 
are  in  parliament :  he  bath  sworn  this  matter, 
and  before  a  proper  officer ;  why  tlien  shall  not 
bis  pridenoe  be  read  and  allowed  when  he  is 
wilfully  withdrawn,  ami  we  say,  by  tbe  con- 
tiiranoe  of  tbe  prisoner  at  the  bar  ?  And  the 
thing  speaks  itself.  Now,  with  submission,  I 
take  it  to  be  everj  day*s  practice,  that  where  an 
tridence  is  deaJ,  bis  deposition  shall  be  read. 
It  appears  to  you,  that  there  was  to  b^ve  been  a 
trial,  but  tbe  witness  is  withdrawn-;  and  it  ap- 
pears plainly  that  he  bath  been  tampering. 
The  evidence  is  full  in  the  case  as  to  Porter ; 
and  we  bave  prodoced  a  record  of  conviction 
that  does  confirm  it :  now  this  is  such  a  prac- 
tice, we  come  into  parliament  to  bave  it  reme- 
dif<l ;  for  otherwise  men 'shall  commit  treason, 
and  bv  their  contrivance  and  art  the  witnesses 
shall  be  drawn  away,  and  the  prisoner  shall  not 
be  brought  to  condign  punishment.  Here  is 
tbe  record  io  which  he  gave  evidence,  and  he  is 
withdrawn  ;  and  tberoore  I  hmie  in  this  case, 
we  shall  be  admitted  to  read  uis  deposition : 
fori  deny  what  the  gentleman  says  to  be  the 
practice ;  and  Mr.  Recorder  can  give  you  a 
ktter  account,  who  knows  more  m  tbe  prac- 
tice of  it,  that  if  a  witness  is  dead,  they  may 
read  bia  depoaitkma.  We  are  here  before  yon 
io  parKameut ;  and  by  the  aarae  reaaooa  that 
odien  have  been  tampered  with,  this  wit- 
ims  may  be  presumed  to  be  tampered  with ; 
aad  tbeitfbra  we  are  in  your  judgment,  whe- 
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hia  depositions  slrsll  not  b^ 


*  *«  The  evidence  wbiclr  a  witness  give  on 
a  IbroMr  trial  between  tbe  same  parties  baa  after 
hia  death  been  read  in  a  civil  action :  but  tbia  is 
not  atkmed  in  a  criminal  proaecotioii.'*  Peake'a 
Law  of  EvideQCOy  chap.  %,  §.  t.  art,  Dcpoii- 
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tber  in  this 
read? 

Seij.  Lmel,  It  is  objected,  on  tbe  other  aidcy 
Thattfai^evidenceooghtnot  to  be  offered;  andfof 
what  reaaon  ?  Because,  say  they,  a  jnry  ought 
to  go  •aecunddm  allegata  et  probata;'  and 
what  ia  not  atrictly  evMence  by  (aw,  you  are 
not  to  take  notice  of;  but  in  criminal  caaea 
(which  ia  thia  caae),  where  persons  dosund 
upon  their  lives,  accused  for  crimes,  if  it  ap-> 
peare  to  the  court  that  the  prisoner  hath,  by 
fraudulent  and  indirect  meansi  procured  a  per^ 
son  that  bath  g[iven  information  against  biro  to 
a  proper  magistrate,  to  withdraw  himself,  n6 
that  be  cannot  give  evidence  as  regularly  as 
they  Bsed  to  do ;  in  that  case  his  information 
bath  been  read ;  which,  I  suppose,  with  bum-* 
ble  submisskMi,  is  this  case;  but  I  buppose  we 
are  not  here  4ed  up  to  formal  evidence ;  but  it 
is  our  duty,  since  the  house  hath  Commanded, 
to  lay  the  whole  fact  b<^ore  you,  and  you  are 
judges  what  ia  material,  and  what  ia  not  mat&* 
rial.  ' 

Sir  7^.  Powyi.  Please,  sir,  to  spvre  me  a 
little;  for  sure  this- is  no  small  matter.  I  did 
expect  that  thejr,  if  they  intended  to  bave  sup- 
ported this  evidence;  would  have  mentioned 
some  author,  some  case,  or  some  precedent 
where  this  has  been  befbra :  but  be  makea  such 
a  distinction,  I  am  mightily  surprised  at;  for 
Mr.  Recoirder  cites  no  one  instance,  that  ever 
he  saw  such  a  thing  in  his  life;  nor  cites  one 
book  that  hath  such  authority ;  but  he  gives 
you  a  distniction,  whether  it  be  of  his  side  of* 
cur's,  1  must  submit  to  you ;  for  be  seems  to 
agree,  that  in  cases  of  property,  such  evidenco- 
is  not  allowed ;  but  in  cases  of  life,  in  which  we 
ought  to  be  more  tender,  he  says,  it  is  to  be  al  • 
lowed.  Sure  if  it  be  not  evidence  where  five 
shflling»  only  may  be  at  stake,  I  submit  it  to 
you,  whether  it  ought  to  be  admitted  in  the 
case  of  life  r  For  my  part,  I  know  nothing  of 
it,  if  it  be  a  rule;  bot  I  always  thought  the 
evidence  oqght  to  be  more  clear  and  foil  in  the 
case  of  life,  than  in  tbe  case  of  property ;  biK 
Mr.  Recorder  turns  it  upon  us^  and  sayiL 
Though  it  is  not  evidence  m  case  where  pro^ 
perty  is  concerned,  yet  it  is  evidence  in  case  of 
life :  but  I  desire  he  will  shew  anv  one  lawyer 
in  England,  that  ever  said  it,  but  liimself.       j 

Sir  £.  Shower.  I  answer  to  what  Mr.  Ser- 
jeant  Gould  says:  that  this  Is  an  extnordinaiy 
case,  I  will  not  pretend  to  say  any  thing,  yolt 
are  the  proper  judges  of  that ;  we  now  oppose 
it  in  respect  of  the  rules  of  justice.  As  to  Mf» 
Recorder's  distinction  between  civil  and  eri« 
minal  causes;  he  hath  admitted,  that  in  civil 
causes  it  would  not  be  altowed ;  and  I  boee  yon 
will  be  of  opinion,  that  it  ought  not  to  be  ad-* 
mitted  in  criminal.  The  jory  most  go « aeoun« 
•diUm  allegata  etprobaU.'  I  deairetoknow 
what  other  mlas  a  jury  htfth  in  criminal  cases  T 
But  they  sav,  that  a  jurymen  hath  not  an 
much  upon  hia  oath  in  trying  a  priaoner  for  bia 
life,  as  ra  trying  an  action  of  trrapass.  Is  not 
tbe  oath, «  You  shall  well  and  truly  t^,  M. 
accoffding  to. the  evidenee  y^  herifsatdr^^ 
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the  genO^oaD  said,  be  would  not  titT«  tlifi^ 
i^eoora  read,  but  ^^  that  record  to  piore  what 
was  awom  at  the  tnal :  why,  does  that  ooDoero 
f  Q V  perMD  in  the  world  J»|it  Cook f 

Lord  Cults.  If  tbe  wortbv  gentleman  that 
apake  Jaat  had  made  oiit  ail-  his  pro|)Q8itiooa 
with  cleamtvs,  equal  to  the  asBOruiee  with 
which  he  asserted  them,  they  would  have  more 
weight:  but  1  will  say,  that  w)iich  he  hath  as* 
aerted  doea  not  appear  to  me  so.  I  take  Ihia 
to  be  the  same  thiogf,  in  some  measure,  debated 
Qfcr  again,  it  bath  been  told  you,  that  this 
bouse  are  to  gi^e  their  judgment  m  a  matter  of 
ffreat  inbortance ;  an4  therefinre  I  think  it  is 
fit  that  all  the  whole  matter  should  be  laid  be- 
fore them ;  when  tha;t  is  done,  they  only  are 
(Jie  judges  of  what  weight  it  is. 

Mr.  $/bane.  1  gp  along  with  tho^  gentle- 
men^ that  this  is  no  sort  <3'  evidence  againat  sir 
J.  Fenwick :  but  oi»r  question  is  abouta  witness 
l^at  is  wUlidra.wn,  aod  to  know  what  he  said, 
and  how  lie  yw  heliered  when  he  was  here. 
How  he  is  gone,  we  bare  seen  already ;  and 
^erefore  tjioog^  I  thin^  the  rerdict  against 
Cook,  nor  nothii^  of  t^t  can  be  given  in  evi- 
dence against  air  John  Fenwick ;  yet  if  be 
liath  wiAdrawn  the  witness,  and  tlie  cse^it  of 
him  is  at  qtake,  as  you  bave  heard  evidence  of 
what  be  said  i^n  oath  b^ore  the  trial  came 
on,  by  the  same  reaaoa  yoii  may  hear  wha^ 
be  ia»d  at  the  trial. 

Mr.  Telkam.  X  think  it  would  ahorten  onr 
debates,  if  we  were  tnily  aatiafied  about  what 
we  a^  a-doing,  that  we  are  tryiqg  sir  John 
Fenvi/i:k,  as  we  are  told  at  the  ^ ;  be  called 
it  a  trials  aiM)^  is  a  trial.  I  o;^^  qonfess  1  waa 
in  hop^  <  should  «ever  sit  in  the  Hcmae  of 
Commoaa  to  try  any  body ;  1  did  not  think  it 
'  the  business  of  us  -/if  I  had,  \  woi»M  m%  have 
come  hither :  bat  aince  we  ace  qopie  into  it, 
Sa  anv  thing  moce  9a(^«ira(,  than  to  eiaoyne 
wbetter  this  evidenoe  be  p^per,  or  anob  Of  i- 
4ettoe  as  anv  court  would  alk>w  o(? 

Sir  W.  IVilliami.  1  fiippoai  there  v  no 
gentleman  of  onr  nrofffision  that  bitb  seen  any 
record,  will  say,  that  this  hath  been  offered  in 
any  court  of  Ifw:  1  belieie,  if  be  waa  upon 
bis  trial  upon  the  indictment^  ymho^y  wiU 
aar  it  would  be  ve^  a^j^inat  him*  Let  us  con- 
aider  how  many  ludgmenta*  that  bave  been 
given  hastily  in  the  late  reigif,  have  been  re- 
^leraed.  What  is  the  reason  ttial  is  given  for 
it  ?  It  is  fur  receiving  that  for  evidoice,  which 
was  not  evidence  in  the  law :  Your  bill  of. 
right  takes  notice  of  it. 

Soi.  Gen.  1  did  not  thmk  tliia  matter  would 
hpfe  held  you  a  quarter  of  ^  hour ;  but  if 
geotlemen  will  debate  upoo  tho.  saoH^  matter 
that  bath  beeaover-ruM  twice  bi^one,  all  tliat 
IS  to  be  proved  by  this  reeo^  is,  that  one  Petec 
Cook  was  attainted  Hox  higb-tseason :  if  the 
Qoiuise)  on  the.  other  side  weitld  have  ovaoed 
Petec  Cook  to  have  been  attaiiUfil*  you  bad 
not  been  troubled  to  have  tbe  leoiml  orougbt 
to  the  table.  But  as  In  what  tbw  say,  that  air 
John  Fenwick  was  no  pasty  to  the  rcmd,  and 
thei«fareiteaqb9lioefid««99i«t»iiiit  hii|i»  1 


aoppoae  it  would  be  evidepoe  fiar  . 
pose  Goodman  knA  awom  he  never  had  been 
at  the  King'a-head  tavern,  would  not  the  vri- 
soner  have  produced  a  witness  to  pvota  what 
he  had  swom  ?  Then  I  wonkl  put  yoq  in  miiid 
of  a  case,  because  there  is  a  nicety  in  Uus  pat- 
ter without  any  reason ;  it  waa  in  the  trial  of 
alderman  Cormsh ;  he  vraa  indksled  and  tried, 
and  the  great  iact  was  in  the  houae  of  one 
Sbepberd ;  there  was  a  witness  against  hiffi, 
one  Humsey,  who  swore,  ke.  saya  Mv.  Cor- 
nish, lie  was  a  witness  ai  my  lord  Roaiel's 
trial,  aod  he  did  not  name  roe  to  be  ^me;  and 
it  went  so  far,  that  when  Shepherd  saidi  I  was 
in  the  room  s  he  atood  i^>  and  said,  No,  it  was 
reid  hefore  I  came  in.  Mr.  Cornish  woald 
have  proidoced  a  witness  to  bave  proved  what 
Ramsey  said:  saya  tlia  court«  we  cannot  ad- 
mit of  that;  for  it  doea  not  appear  ta  nv, 
that  my  loni  Rossel  was  ever  tned  Ibr  bk[b- 
treason ;  and  there,  i|pon  that  aMp,  wu  tnat 
gentleotm  destroyed.  1  pray  it  may  be  resd ; 
I  have  given  no  opinion  of  what  force  it  is,  bat 
I  think  It  depepda  upon  tkeaame  reason;  Bay> 
you  have  mere  reason  |o  do  it,  than  any  thing 
you  have  read  to-day. 

'  Hr.  Price.  It  ia  very  much  pressed  that  yoq 
abouki  cead  that,  which,  when  read,  tbey  nyi 
ia  not  evidence,  hut  only  to  introdiioe  aootMr 
matter.  If  it  ha  not  evidence,  upon  what  ac- 
count shall  they  read  it?  Put  if  it  intrsdoce 
other  evidoncOy  this  is  an  iogiedientand  pait  of 
that  evuknce.  Now  auppase  tbe  record,abai4d 
be  produced,  and  tb^y  ahonkl  bring  witaass  to 
say  what  Goodman  awore  at  that  trial:  woold 
thatb^  OvidenceP  Nosnra,  for  nobody  emr  pre* 
tends  thattbb  hath  been  admitted  either  at  law, 
orioparliameot.  By  whatbiv?  Bywbatnder 
By  what  meaaore  of  reason  are  we  to  praoeod 
i|i  thif  house?  If  ^o«  would  permit  taae  pro- 
duced a  raqord  of  couvicftiQ«  agi^nst  a  taiid 
person,  and  this  to  he  evidenee  again4l one  that 
la  not  praaant,  I  think  y^  vaty  aa  weM  aiApit  ^ 
to  he  pradnoed  «.  cfioard  <^  the  naniiotioii  «f 
any  other  cqpicertied  ia  tbe  aaaa«ietion^  Bi4 
I  stood  np  pripdpaUy  open  the  obaarfataaa 
made  at  the  bart  and  be  pvt  you  that  adiieb  be 
tafcea  to  Vn  a  sinister  ciMn;  1^»  aays  he,  sap* 
pose  sir  John  Ffo wick  had  brought  this  repaid, 
and  made  iiaeof  it  to  take  off  tieodnan'«  Heti- 
mony,  should  it  not  be  e^idtoo^f  Yes,  no 
doubt  of  iti  and  there  ia  the  distinctiao.  Itia 
one  thing,  where  yon  are  to  givo  in  a  reooid  to 
convict  and  attaint  a  parson,  and  another  tbQg» 
where  it  is  to  prove  a  man  perjoaed,  and  to 
mvalklalehist^nsony;  forwhenevidenoaia 
brought  agauat  a  prisoner,  4>e  batb  HP  way  to 
lessen  his  evidence  but  what  is  oollateaal ;  if  it 
be  upon  a  trial  ^n'kea  laiother  ia  cencoptied,  if 
the  witneaa  g^ve  a  contrary  evidence,  or  the 
party  wan  acqnittedi  tlien  me  recend  may  be 
oBnde.aaeefagaiasithe.wJtnaas:  hotitduGna 
rery  muoh,  wnero  you  brmg  evidence  to  take 
off  the  cwdii  of  a  witnesh  and  wham  yon 
bring  it  to  convict  or  attaint  a  peraon.  The 
oaannfCemiah,tbat  tarns  npeathnaamnian^ 
«N^  anA  it  wet  m4y  b)k  be  Olid  In  lalw  tf  ^ 


il  it  to  mmj  yov 


WW,  lilt  w  iUMiy 
<■  tp  A— B  gin  •  moij 
mll«8B£rdMiiM 


ml 
altlMl'iriill 
itff«rb,vb» 

tioQ  Iia4  hMB  4ei0r«iioMl  More,  I  thoaM  not 
trooMevoawtbisdeUto;  lor  4id  90I  we  re< 
omu  wkai  Qoodamn  depM«d  mmd  oaI)i  Mm 
«iii9tico<^peMe?  W«ikKe«4bfCft«i9«itwto 
Men  ID  wrking,  or  kee%iito  ^^  vm  U«  evi* 
4eaee  f  Now  ilwy  efcr  yen  ^  eiiaeaoeeflii* 
that  was  sot  ^t  into  wrUiag,  but  tbey  wiU 
pome  bv  wUeett ;  wbalieUieaifierenceP  If 
It  1m4  htm  token  deiiii  in  wriijeg,  it  neel 
nave  teen  adenitlcd  ee  the  eeive  wee  liefore. 

Sir  Ji:  HW//.  Thet  ireftby  ^yialleman  dth 
tifed  ID  knoj^  Uie  diferaiM^  £e.  Tfaet  doio. 
fitien  wee  egeioet  eir  John  Fenieiek*  WH  Mlie 
evidenjpe,  that  ili^  oger  new,  wee  givett 
egeinet  Peter  Coek. 

AtLG^h  Youarenew.oponadebetetWIie!* 
ther  jroa  ehnU  read  the  eonfictien  of  Fetor 
Geek:  I  do  agm  with  tbo^e  gentWeton  thet 
bare  emlfieef  tkieeMOter,  tbet  the  eenrietion 
ef  Ceeic,  nor  eny  etidinoe  npon  bit  eonridient 
can  hn  neidenoe  egeieal  eir  Jebn  F!enwi«k.  I 
do  net  ptoaed  thai  tine  ie;  ner  do  not  Miert 
tiiei  tine  ie  oflbed  ttfKin  aey  anob  eonaiden^ 
tioe;  totitieooeeftbeeU^tioeeeftbeMli 
that  ecurerel  of  tbeae  gentlenen  were  preeent 
attbie«onenJt»efwbicneir  Jebn  Feewicfc  ie 
eceueea;  tbeiefere, I eopyeeet the eoneeet far 
the  bilt  did  offer  tbiereoord  to  meke  good  thet 
attegetaon;  end  eo  thiok  it  may  be  preperly 
It  nnlewit  be  edndttod;  I  do  net  eee 
itcanbe  medn  good  fiKthar;  )  do  net 
it  proper  to  exeenine  to  whet  finndiwen 
swore  ntCoefc'etrieL 

gjr  W.  WUiimmim*  I  epoeh  only  to  ehmi 

totbeeenvieiienefthiipeiean}  eeMr.Altoe* 
ecj  offne  it»  it  atojr  bo  iwiper  enoegb. 

ITeeitore.  CeU  tbrnMhoiU  Iheto  in. 

Sir  C.  MfMgram,  I  beer  centivMn  mj^  eeU 


Iben  in :  Jlo  you  intend  when  yon  eelftheaa 
iatovendtbiereeordf  1  think  the  kerned  gen* 
tlein«n  hetb^toetod  it»  ibet  it  ongte  iM»t  to  be 


•videnco.  Now.  tbie  eoniieel  lor 
Mb  Fei^M  aeadt  ^J  hoped  you  would  net 
aeirr  ft  to  be  reed  eeeridenrn  egaioat  tbo  pti« 
eonee:  I  newr  heaed  the  eonoeel  aav,  thet 
Geek  wee  net  eltoiHtedi  aee  ever  beerd  thet  eny 
toM  did  doubt  it;  then  ifit  benoe<«toeeetey 
beteneentheniniMel*  towhetendieit  breugM 
hither?  Do  von  think  that  the  etope. tbet too 
eraid  to  bolalMn  Hithieceee»  will  eet  be  n  pre- 
ontont  6r  iBBtoriiy  r  I  take  il  thet  there  ift 
mat  deal  of  diferaaee  between  the  penae  yon 
hevoetod  ewl  thwioeeid;  eml therefero^  if 
]tot»  «ll  hi  the  nanutoli  I  hope  you  will  net 
gfetl%  ttan  toaeeihw  of  iL 

HikJILBtri^  BefoftyenceHthecenneri 
to^ikBoMy  pe^to^Biito  yon  toeeciaidtoto 


wMptoFtooibfereeordahogMliiPtoAt  if  en 
CTideooe,yeaoTei|bmr«)liheo0ucieof  preef 
Ibet  ieeeltM  by  tb#  eogigMto  law,  and^tetoto 
IfLw;  fiNT  itbatbbeagiffi  eUur^  oppotedyto 
gifo  in  «i«fideooe  that  wbfqb  it  inpnmery  li 


It  abouM  pot  inflneooe  the  jury.  I  would  eot 
here  it  raid,  thet  ueder  4ie  repgn  «r  king  Wil* 
liAQii  enjr  tbiog  wee  dene  contrery  to  the  kw 
eo4  cooetitution  of  tbe  ne&iun.  Tbere  both 
been  an  iaato^ce  given  of  tbe  Uiti  of  Mn 
Coroiahy  though  that  ce«e  doee  notcouie  up  to 
it:  butwekoowwhetwaedoeointboaereigue 
bath  been  jttvtly  refleotodupon;  end!  hope 
you  will  net  owo  a  preeedent  bere»  to  eneon* 
r«gojudgee  to  go  irhat  it  egaiiiit  lew. 

Atr.  ^mk0p^  l»enileoieni  tbie  ie  your  ouee- 
tion,  that  tbe  record  of  the  ceuvietien  of  ret«^ 
Cook  aball  be  read* 

Which  question  beieg  put,  the  fieofe  dl- 
▼ided.  Ayes,  181.  Noee,  110.  80  it  peseei 
in  the  affirmative. 

Mr.  Speaker,  Gentlemen,  You  bare  bed  e». 
ether  yieetiof)  that  hitb  been  the  auhieetof  your 
debeto.  That  ibe  eonneel  for  the  bill  be  aduMltod 
to  i[ive  eridenoe  ee  to  what  Geedman  ewere 
ageuMt  Peter  Coek* 

Mr,  JL  HarUy.  The  learned  getokutoBdii 
toU  y«u»  Tbet  whit  GoodoMn  eeid  at  tbnt 
trial*  ought  not  to  be  ffiren  in  endeBoe; 
tbereforoi  I  tbink>  genjemen  won*t  tosiat  u 
tbat,tbetisoerryiugitteo6rt  eeAllh 


be  opened  il^  that  it  wM  oply  to  pi 
Gook  wee  ettaioted,  and  to  paekn  ooo  of  it 
farther. 

mr.  jpeeiEcr.  Ie  it  then  your  plitoti»o»  that 
fix  John  Fenwids  end  hieoamiael  be  ealledui  P 

nfhieh  qoestkm  being  out,  it  peesed^  in  the 
effiirmatire,  and  aeoordhigiy  they  were  called 
hi.] 


» not  en 


Mr.^ieelBtr,  Sir  ThoBiee  Fovye*  the  I 
betb  detennined  to  hnye  Abie  receed  Rtedt  I 
evidenee  agamal  air  ilohB  Fe«wiefc«  bnt  to 

theoMyatipneintbibill,  eodtbeiCoek 

BnpltboiUeocd. 


r  Aeeordtngly  that  Record  was  reed  by  the 
C^eik.] 

Sir  JK.  dtawr.  We  are  enre  the  Roeoii  deen 
not  prove  ihet  he  wee  oonvieled  npon  Qeed^ 


8si>  Xenr/.  Look  npon 
Sir  7.  Poeryi.    ' 
inweanwitneie 


It  appetoa  by  thet  thet  GoeA* 
■  upon  the  tudietment ;  but  it 
jthto»thithofStoa  witenn 
npon  the  tarial.    • 

ato.GeHtf.  May  itpfetoto  yOBlheB»lftr. 
Speaker,  thua  for  it  ie  egeaed»  thet  heee  ie  n 
eeoord  of  the  ewektieB  of  Coak ;  «id  it  ip 


Bjury, 


?< 
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and  th€y  win  gfive  yon  an  aeconnt  upon  what 
evidence  that  conviction  waa. 

Sir  t.  Powys.  In  what  yon  were  pleaaed  td 
acquaint  us  at  our  last  coming  in,  yon  were 
pleaaed  to  give  such  a  reMn  in  relation  to  the 
reading  of  this  record,  that  if  we  had  Jieard  it 
before,  we  would  not  hare  troubled  you  to  have 
it  withdrawn ;  for  it  was  pr^er  to  make  out 
the  all^^tioDs  of  the  bill,  and  that  Goq4c  was 
oodvict^ ;  but,  we'apprehend,  they  can  carry 
it  no  further  than  what  they  have  applied  it  to. 
But  I  perceive  from  hence,  the  gentlemen  of 
the  other  side  are  enoouragcMl  to  proceed  to  an- 
other piece  of  evidence,  such  they  call  it ;  they 
are  going  to  call  the  witnesses  to  'prove  what 
was  sworn  at  the  trial  of  Cook,  where  sir  John 
Fenwick,  nor  no  person  on  his  behalf,  was  pre- 
sent, either  to  hear,  or  observe,  or  cross-exa- 
mine,  or  offer  any  thing[  to  their  credit,  which 
possibly  he  might  be  tumished  with,  though 
Cook  was  not :  1  hope  that  wi)l  be  no  more 
allowed  of  as  evidence  here,  than  in  any  other 
place. 

Sir  B.  Shower,  We  humbly  oppose  their 
calling  of  witnesses  to  give  this  account  of  the 
evidenoe  given  at  Cook*s  trial.  And  we  submit 
it  to  your  consideration,  whether  you  will  think 
it  just,  that  the  evidence  that  is  given  with  re- 
spect to  one  man  only,  shall  conclude  another 
person  that  stands  at  the  bar  in  defence  of  his 
life,  or  that  it  shall  be  given  against  him. 
Bvery  man's  defence  is  several :  and  we  op- 
peeea  the  reading  of  the  record  before,  and  so 
<k>  now  the  calling  of  any  witnesses  to  this  pur- 
pose, for  the  same  reason.  . 
*^erj.  LneL  We  call  these  witnesses  for  no 
other  porjibse,  but  to  prove  that  Goodman, 
what  he  did  inform  by  that  paper,  he  dkl  swear 
before  a  jury.     . 

Mr.  Speaker,  Gentlemen,  you  muat  with- 
draw.    [Accordingly  they  withdrew.] 

Mr.  Manky.  i  thank  God  I  have  that  regard 
for  the  laws  of  England,  and  lo  every  EngOsh  - 
man's  life,  that  when  I  see  any  thing  attempted 
•gainst  it,  i  must  give  my  testimony  against 
it :  1  did  not  believe  they  woold  have  insisted 
on  it,  for  there  was  a  gentleman  that  sate  near 
to  you,  who  in  the  close  of  his  debate,  I  thoufffati 
had  satisfied  every  body,  that  this  was  a  thing 
that  ouffhl  not  to  be  read  ;  if  they  should  do  it, 
it  wonid  be  a  thing  of  dreadful  consequence  $ 
if  you  should  admit  of  every  thing  thaw  gen- 
tlemen-that  come  in  for  the  billolfer,  I  know 
not  where  it  will  end.  How  will  it  appear  lliat 
upon  Goodman's  evidence  the  jury  found  Cook 
gnilty  ?  For  they  might  find  Cook  guilty,  and 
yet  give  no  credit  to  Goodman ;  for  he  was 
contradicted  matenaily,  and  tliere  might  be 
other  evidenoe  upon  which  they  might  find  him 
guilty,  and  yet  lay  aside  the  evidence  given  by 
Goodman :  but  whether^me^way  w  tie  other, 
wa  cannot  telL  They  tell  ua.  We  are  not  to  lie 
gnided  by  the  mfes  of  We«^nmster-baU ;  but 
we  are  to  be  governed  by  the  rule*  of  justice ; 
And  weare  not  ft  this  fim#  to  seek  a  way  to 
the  lung's  fx90Wi  by  vo^  against  a  criminal 
for  bigb-treasoD. 


Mr.  Skame,  There  is  no  manner  of  dmxbt  of 
it,  That  that  gentleman  is  m  the  right, 'who 
t^Us  yon.  If  this  indfdimcM  afid  ooirvibtion  of 
Peter  Cook  stood  singly,  as  to  sar  J.  F.  it  is 
no  evidenoe ;  and  if  they  will  produce  Good*-' 
man  now,  it  shall  be  no  evidence  agaihst  them  ; 
but  take  the  case  as  it  is,  here. is  a  witness, 
who  hath  given  me  satisfoction,  that  it  is  one  of 
sir  J.  Fenwick's  friends  or  agents  (which  is  the 
same  thing  as  if  done  by  himself)  by  whose 
means  this  witness  is  withdrawn :  now  th^ 
question  is,  What  could  this  witness  say,  when 
be  was  here  P  What  did  he  say  ?  It  is  not  con- 
clusive, but  it  is  material  for  you  to  bear  what 
he  did  say  when  he  was  upon  his  oath. 

Sir  C.  Mufgrave,  The  gentleman  of  the 
long  robe  that  spake  last;  was  pleased  to  tell 
you.  It  is  vei y  reasonable  that  you  should  hear 
those  persons,  as  to  what  Goodman  swore  at' 
Cook's  trial ;  I  confess,  I  think  this  is  harder 
than  all  the  rest,  because  what  you  have  hi- 
theito  admitted  waa  in' writing;  one  waa  ari 
examination  before  a  justice  of  peace,  the  other 
a  record ;  Init  for  any  man  to  say,  he  can  ex- 
actly repeat  what  any  man  swore  at  the  trial, 
to  me  is  wonderful :  why,  in  his  evtdeiice,  the 
least  mistake  of  a  word  alters  the  nature  6f  the 
thing,  and  therefore  this  wouM  be  a  bold  un- 
dertaking for  any  man  ;  for  if  be  wavere  in 
the  least  cireumstance,  it  is  not  tnie  that  he 
aworeso:  then  this  gentleroan  was  no  ways 
concerned  in  that  trial ;  and  to  what  purpose 
is  it  read,  if  not  to  the  prejudice  of  sir  J.  Fen*' 
wiek  r  1  do  not  know  but*  by  the  same  ntle^ 
you  may  hear  evidence  of  what  any  man  hath 
Bvrorn  upon  all  the  triala  this  three  qoartere  of 
ayear. 

Mr.  Slottne.  I  have  been  called  opon  to  komr 
in  what  caaes  teatimony  bath  been  given,  that 
witnesses  have  sworn  ao  and  so  at  a  former 
trial.  It  is  every  day'a  practice  between  party 
and  party,,  that  where  a  witnees  doth  die,  be- 
tween the  same  partiea  (I  will  state  the  eaae 
ftiriy)  it  is  given  in  evidence,  that  snch  a  wit- 
neasy  at  such  a  trial,  did  swear  so  and  ao  ; 
sometimea  they  take  it  in  abort-hand,  and  theit 
tli^  can  tell  the-  words  of  it ;  otherwise  they 
repeat  it  opon  their  memories ;  hot  I  will  not 
strain  it :  but  I  put  it  with  a  fnrthetr  reason 
mm  H;  for  we  do  not  desire  to  hear  it  as  con* 
clnsire  evidenoe  upon  the  prisoner,  but  only  iv 
thiaaanstf;  here  is  a  witness  supposed  to  bo 
carried  away  by  the  priscmer'a  means;  and 
therefore,  is  it  not  necessary  to  bear  what  he 
aakl  before  he  waa  deluded  and  carried  away  ? 
Not  that  after  it  is  heard,  it  is  any  conclnsive 
avklenoe ;  bnt  it  is  reasonable  we  wonki  came 
at  the  tmth»  «  omnibna  riia  et  modis,  qnibua 
^  mediis  aefai  potent.' 

Sir  r.  Liitiekm.  A  gentlematt  aaya,  'Fo  What 
purpose  shoald  it  he  read,  if  it  be  not  to  the 
prgudice  of  air  J.  Fenwiek  P  On  the  eilKr 
aide,  we  may  say,  it  ia  for  hia  benefit  t  that  ia 
only  supnoaing  one  way  or  another  s  I  will 
hear  any  oody  to  his  benefit,  and  any  body  to 
hb  prgudioe.  Saya  a  worthy  gentmoan^  It 
ia  not  done  in  oimiiiai  eaipi;  why,  in  tbia 


091 J  *  iipon  a  BUI  of  AtUnnder, 

€mtejtm  liave  bMrd  the  t^nmd^mji, 
swore  More  them  alreedy  ;  end  whu  eb|eo- 
tioii  if  there  more  egainel  beeriDg^  >whel*.he 
ewere  io  eaother  ease,  then  aij^eiDst  .facermgf 
whel  he  swere  apoo  the  indiilictnieDtE.  The 
maio  indooeiDeiit  tor  you  to  hear  it  is,  becaoic 
heis  ^Me  afrayiend  caimot  he  heard  em  eece, 
and  'with  mapirinn  that  it  waa  by  oontmaaoe 
of  the  party.     . 

Mr.  Gny.  1  woqid  speak  but  one  word  ai 
to  what  the^pentlemaa  that  spake  test  hot  one 
said ;  and  that  pa,  asito  theeourts  below.  That 
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one  oaao  is  allowed  rery  often  to  give  in  c 
denoe  what  another  swore ;  it  hath  been 
and  it  is  at  the  peril  of  any  person  that  awean^ 
that  be  swear  truth ;  for  be  may  be  prose- 


evi* 

■Of 


cuted,  if  he  does  not  swear  truth  ;  hat  I  would 
ask  InoB,  what  remedy  there  is  here,  if  he  do 
not  aay  die  truth  f^We  have  no  remedy  against 
him.  It*  be  takes*  away  this  man's  life  by  what 
he  sajrs  here. 

Mr.  Smiik.  Truly,  Sir,  if  1  mnstgire  my 
epiaioB,  I  do  think  it  is  very  rsasonaUe  llUt 
hdls  ai  attainder  should  be  only  upon  extra- 
erdinarv  occasiens  ;  1  think  that,  take  it  at 
bcrt,  if  there  was  not  a  place  where  the  wit- 
neaaes  are  to  be  ewom,  and  more  paiticnlarly 
exaasbied,  1  know  not  whether  I  should  give 
my  ooneent  for  the  pannngof  this  hill  thmugh 
your  House;  for  the  witnesaes  against  the  pri- 
fooer  are  not  sworn,  nor  the  witneises  brought 
9^nnal  them  ;  so  that  we  can  only  giro  eor 
opinkm  upon  the- probability  of  the  matter;  for 
what  that  ^Ucanan  aavs  weighs  with  me, 
that  it  IB  a  difficult  thing  mr  any  man  to  charge 
himself  with  what  was  sworn  at  a  former 
trial  ;  for  the  mistake  of  a  word  may  alterthe 
^veiymuch.  We  are  told  by  a  worthy 
mmn,  that  there  was  two  or  .three  wit- 
\  that  did  give  such  evidence  against  the 
teetimooy  of  Goodman,  that  it  is  a  wonder 
aknoot  bow  C|pok  could  he  found  guilty :  it  ia 
our  nusfortnnethat  Goodman  is  not  here;  it 
wonU  bave  been  worth  our  while  to  hare  hnrd 
what  Goodman  eonid  have  said  in  hia  own  de» 
fonoe  i  but  since  there  are  such  witnesses  like 
lobe  offered  against  Goodman's  testimony,  is 
it  not  VEasonable  that  we  shouM  hear  what 
Goodnsan  said  for  himself  P 

Mr.  Home.  Sir,  I  always  thought  it  very 
veaaoanble,  that  you  should  hear  any  eridenoe 
that  mi^  tend  to  your  information  ;  but  I 
think  it  is  phiin,  that  nothing  can  tpud  to  your 
mfonnation  that  isalledged  by  any  person  that 
is  net  10  be  believed;  tlut  is  to  say,  is  not  to  be 
believed  from  the  nature  of  tne  eridence, 
though  foom  the  moot  credible  person  in  the 
wofld*  J  know  not  whether  these  witnesses 
are  to  he  brought  or  no:  but  I  have  heard  that 
Cook,  alter  hewaseondemned  to  die,  without 
any  appreheMiottof  hiabemg  saved,  did,  upon 
iheSaemment,  dechve,  that  Goodman  waa  not 
upon  the  pbu»  at  that  timebe  swore  himself  to 
he  there.  I  have  heard  since,  that  the  same 
Divme  that  gare  bun  the  Sacrament,  Dr. 
Waha,  when  be  had  confessed  it,  after  be  had 
^lad^sBobadeolaraiion,  had  anch  an, abhor* 


what  be  \  leoce.of  it,  that  he  would  golo^hfan  bo  more ; 
but  I  cannot  think  we  can  hare  information 
trom  these  persons,  that  I  suppose  did  not 
think  of  giving  evidence  in  this  trial,  and 
therefore  did  not  take  notice  so  particularly  of 
what  heaaid ;  and  if  ao,  it  is  losing  your  time 
to  hear  it. 

Mr.  Speaker^  Gentlemen,  the  question  is 
this :  that  x\^  counsel  against  sir  John  Fen- 
wick  be  allowed  to  examine  witnesses,  as  to 
what  Goodman  swore  at  the  trial  of  Peter 
Cook. 

Sir  Go^rey  CofUf,  I  most  confess  it  would 
weigh^with  me,  if  it  had  been  made  appear; 
that  sir  J«  Fenwick  had  taken  off  any  eridence^ 
and  I  sbouhl  be  ready  to  apply  it  as  well  as  I 
could ;  but  I  must  needs  take  notice  of  what 
was  said  in  thia  debate,  that  we  had  dotie  as 
much  as  this  comes  to  already:  this  makes 
me  a  little  more  apprehensire,  and  to  take  care 
what  we  do  now,  ainoe  what  this  House  does 
bath  80  quick  an  operation.  We  are  citing 
precedents  of  this  very  day  ahready,  and  mako 
one  thing  a  hand  to  draw  on  another;  and  so 
they  may  easily  be  made  use  of  in  after  par- 
liaments. 

Sir  H.  D.  CoU.  I  believe  no  one  gentleman 
doubta,  that  Cook  was  convicted  upon  the  eri- 
dence  of  Goodman ;  if  they  do,  I  would  know 
the-T«aoon  of  it ;  for  upon  the  last  act,  there 
are  to  be  two  eridencea  to  the  same  treason  : 
there  were  hut  two  positire  witnesses  sgaia^t 
him  for  treason,  and  tliey  were  Porter  and 
Goodman:  1  think,  therefore,  he  was  con- 
victed upon  the  evidence  of  Gioodman ;  what 
then  necda  any  person  to  remember  any  par- 
ticulars that  passed  at  the  trial,  if  they  re- 
member in  the  whole,  that  he  wasconrii^ 
by  the  eridence  of  Porter  and  Goodman  f 

*Mr.  Speaker,  As  many  as  are  of  opinioo, 
that  the  counsel  against  sir  J.  Fenwick  be 
allowed  to  examine  witnesses,  as  to  what 
Goodman  swore  at  the  trial  of  Cook,  say,  .Aye. 
—Ayes  180.    Noes  lOS.' 

[Afterwards  the  qnestion  of  adjournment  was 
put,  and  it  passed  in  the  negative;  and  se- 
veral gentlemen  that  were  against  the  btH^  to 
about  forty,  went  away  together  in  a  body ; 


IWt»^,     WW  ^  ^ 

some  of  them  having  declared,  that  their 
health  would  not  giro  them  leave  to  stay  there 
longer.] 

And  sir  John  Fenwick  and  the  counsel  were 
brought  in  again. 

Mr.  Speaker.  Mr.  Sjeijeant  Gould,  the  House 
do  allow  you  to  examtoe  witnesses  as  to  what 
Goodman  swore  at  the  trial  of  Cook ;  pray  go 
on  with  your  evidence. 

.Serj.Xove/.  We  call  Mr.  Collins,  Sir.  [Who 
was  brought  to  the  bar.] 
.  Mr.  Speaker.  Was  he  a  juryman  ? 

Seij.Xope/.  He  was  one  of  the  petite  jury. 
Sir. 

Mr.  Speaker.  Mr.  Collins,  can  ypu  give  the 
House  an  account  of  what  was  sworn  by 
Goodman  upon  the  trial  of  Cook  P 


a»] 


8  WILLIAM  III.         Procieiiiigt  ogdinsi  Sir  Ji>kn  FemUly  '      [GU 


tMdnigf  Ch«f^ 


CoUim  To  flwbe^  nf  tny  AmiioiV,  I  iHlt 
ffireibe  best  fteeoiint  I  c«n.  G«*mman  M 
depote,  that  he  <!aitie  to  tbe.KmgVfl«aii  in 
lindeftball-ftreer,  iwl  eo<|iiired  for  captalli 
^oiur,  moe&e^wg  m  the  eaj^tain  feMil  orderai 
but ;  Md  cho  etptaki  cftfrfe  ckHPtfi  and  earrM 
him  up  into  the  room  where  the  ^pentleaieft 
were.  There  ifaa  air  John  Fiviiid,  air  Wm. 
Pafl^^iiav  Mf.  Chanioek,  Mr.  Cook,  and  mt  $. 
Faowioh  \  there  waa  two  ethera,  if  yau  pleaae 
ta  hsre  ne  aatne  Ibem. 

Membert.  Yea,  yea. 

Co(/^.  My  lard  Ayleabtny  t&d  my  lard 
Bfoalgoiiiefy »  tlria  wai  what  he  depoaed. 
'  Mr.  Speuier,  Oe  en,  Sir ;  yon  have  named 
tlwae  tittt  wera  at  tl»e  neetinf . 

Smj,  LffMi.  Did  he  atfe  yen  ati  tcdolHit  of 
wkat  waa  amed  en  at  ttat  meefiog' ^ 

Mkm.  IthiBkitwaa  iliovtaeiidi 
.  mA  ta  Fmee. 

Mr.  9p9MhtK  Sir,  yod  rfmaM  Moat  all  the 
paniealaia,  what  Chartiaek  waa  to  do. 

CMm,  1  eaaaiec  remember  any  tbkif  fbr- 
tkerHMtt  w%at  1  have  taM  yoo. 

Sen.  Gould.  If  you  pleaae  that  Mr<  Cooper 
lOMrheaAedtatbiftP 

Mr.  ^aaiker.  Waa  you  ef  the  p^-jary  that 
<mit1eted  Mr.  Geek  f^C^tfH^.  Tei. 

Ml*.  Spiaker.  Ca*  yoii  give  the  fiettse  a» 
acaeaHt  wtet  etrMenoe  Gkwdmaii  gfave  to  yen 
ftir  aoavid^tt  ef  Coek,  tad  what  be  aaid  io  fbaf 
ifrtdeaeef 

C&optr,  Mr.  Goodnqfafrdid  declare  iipok  hie 
#rtdaiieev  that  be  waa  at  the  Old  Kiogfa-Head 
in  Leedanhall-atreet,  where  be  did  meet  witb 
dieetit  peramia  fbat  #ere  in  eaoaiiltafioii ;  be 
liaifeed  Ciamock,  air  I.  Peuwiek,  fg^i.  Freind, 
anddiveteeibeM. 

Mr.  A^atAcaf.  What  waa  fbe  eeaaaltalidte  P 

Mr.  Cotfp^.  It  waa  afebnt  aending  Charnoek 
n^rerkitja  Franoe. 

Mr.ibahAer.  To  #batpeifMaef 

Mr.  Comer.  To  bring  over  forcea,  or  eneoo- 
rage  the  bringmg  ever  of  fonsea :  that  waa  the 
pitfport  of  hia  meaaaflpe. 

Mr.  Spiatur.  Will  you  produce  any  other 
e? idenee  to  this  poipt  r 

Aarj.  0<mld.  We  deaifetbia  gentleman  may 
be  aaked  to  the  aame  purpeae. 

Mr.  Speaker.^  Waa  you  one  of  the  petitjjury  ? 

Another  Witneu.  There  waa  capt.  Porter, 
awl  Mr.  Oeodmaft,  tlwc  %refe  the  t#a  e?i- 
denoea ;  and  Goodman  did  aay,  iMI  be  had 
been  at  tfae  CNd  King'a-Head  m  Leadanbril- 
atreety  one  Coxe'a,  and  air  John  Fenwtck  waa 
tbere»  and  aeveral  other  gpentfemen,  oonaukinf 
of  an  amur  to  aend  over  into  France  for  aome 
foroea  to  be  brought  orer  into  JSngland  ;  and 
thit  Chamodc  traa  the  peiton,  and  they  all 
agreed  be  ahould  so  over. 

Mr.  Speaker,  MdHI  bvgfve  yam  an  ac- 
ooiMdfwfaailCtfak  aad  fbe  otbeiVilldacfree 
toy  upon  which  you  fbund  Mr.  Cook  guilty  ? 

TiifiiMW.  WeididaipMrdheiid  ibat  Ceol  did 
eiAMBi  tbai  Gbftieek  MfM  M  over  le 
France,  and  liilMiilMny  liMi^  0MI  IkMre 


■bad  bcicn  ar  medbuff  ef  aetenA  gentfiiMBy  nd 
that  the?  bad  made  aavcral  olfera  ef  aoMieN 
and  people  that  Were  to  be  raiaed  bare,  «id  to 
aeqaant  king  ianMa  «»ith  it;  and  be  dedaied* 
that  airiohn  Fenwidiwaa  there  at  the  aame 


Mr.  ^{peffiiter.  Pray,ean^euglfetbiaIIeiiae 
•n  aeoaarat  of  what  eHoepthHi  war  taken  to 
Goodman's  credit,  and  how  it  waa  aoawered  ? 

THe  aoife.  Thena  was  exceptfon  taken,  that 
he  waa  gpailty  of  a  mat  BMay  orimea^  and 
diat  he  had  bia  paroen  ;  and  the  IbMa  were 
leried  upen  bim;  imt  it  waa  Sftidlbenf  tbit  be 
bad  paid  h»s  floM,  and  that  be  waa  k  rei^  good 
etidenee  in  tbeeaae. 

Mr.  Spiuker,  Mif.  Adijkanc  ^ouW,  bare  yod 
any  etber  e?fdeaiee  te  pfSsdoee  f 

Serj.  LimL  If  yon  pteaae,  Mr.  flpeafcer^ 
bare  ia  Mr.  Taaner,  Hie  derk  of  Ae  ahi^ign- 
aaanls,  Ibal  beat  ko^ws  the  n«ltii%  ef  these 
thinf^s ;  that  as  to  these  oliiectiona  that  were 
made^  it  itopflirad  to  the  eonrt  to  be  a  eontriT- 
anea,  §itr  be  waa  aeter  bailed,  but  diaebarcnd 
witbo«t  any  more  to  do.  if  yon  plHMe  Aat 
be  may  be  asked,  What  objeotiena  were  aaade 
to  Goedman'e  mvtatioB,  and  irbat  anawer 
waa  1— ta  te  It  P  * 

Mr.  Speaker.  I  did  aik  the  ioiyiMU  fbal  $ 
and  i  aitppow  yen  need  not  kbour  ibtt  peint, 
nnlesa  the  credit  ef  Geedaaan  comea  Id  q'ttea* 
tmn  here. 

Serf.  G(mU.  Then  mfty  H  el^aae  yo«,  Mr. 
Speaker,  we  have  one  omer  meee  of  er Meoce 
agvinst  air  J.  Fenwicdr,  wMoi  we  are  humAfy 
to  otStt  to  yeiir  euuaklei  aiHAi,  and  1  tbiiik  If  la 
very  materiid ;  aod  it  ia  aoUte  ef  fbe  erMeiice 
wbicb  1  dkl  o|>efi  in  atofiag  af  the  caae,  #biereiaf 
air  3.  Feitwiek  batb^in  a  itianner,  gireti  a  ret^ 
diet  againitbiiiiaelf  t  foMrhileair  J.  Ftewfck 
waa  werkbig  of  bia  eaokpe  to  go  beydid  aea, 
at  tbat  yery  time  Itacfre  was  a  letter  wriflen  by 
bim,  direeted  to  hia  lady,  and  dentered'iart<^ 
the  bands  of  one  Mr.- Fowler,  alto  iriaa  to  eiauaef 
it  to  be  delii^efed  to  Ms  lady  by  one  I'^ebber, 
wbe  was  tokifla  ap  when  air  Jobnr  Fenwtok  was. 

Tbia  letter  rmperla,  Tbat  tir  J.  Pcii#i^ 
Ntoke^  npion  nmadf  $ti  haraag  ae  deKiiee,  but 
depended  only  npod  a  eoMmanee  with  Ihe 
jury ;  they  were  to  H'ork  with  some  pMona  of 
Ike  jury,  wbe  Wdre  to  aimid  ii  ont,  and  ^  starre 
^reat ;  abd  mt  by  ibm  eieteft  to  aate  binl. 
Our  erSdeneeef  tbia  «ntl  be,  that  h  fell  ont 
tbat  Wetber  (#e  have  bttif  mft  here  fNH^,  bof 
hare  endeareMM  it  aa  ttueb  a§  #tii  periMMe, 
bm  be  to  gone  toaront  ef  the  way),  tbat  b^i*M 
taken  at  tbetetoe  ihae  lliat  Inr  J;  Febtrlek 
wai ;  but  by  fedaen  of  tfto  ptoliadlieg  of  ab' 
Joba'a  frbil,  be  oMMea,  end  ii  deliver^,  4bere 
being  no  efcafge  againaf  bitfi ;  akd  be  it,  tfbee 


peraob  to  irbettr  fbb  toitor  wife  bended,  mh& 
will  gite  yea  aa  aeeoiibt  ef  (bia  letter  ;  and 
tbea  WW  pfWuee  tnia  Kfter  *  to  wbicv  eM^* 


pfWloee 

vatoMy  I  „ 

dflto  jdcaiei  Mr.  ITerfM,  Wil  I 


we  Rtoa€batoMy^b€|f  (b«  fttrbar  Hf  a  wdtffbV 


0^1 


uptm  a  Bill  ef  Attainder* 


thtt  letter,  tbat  it  maj  be  produced,  aod  shewed 
to  Mr.  Fowler. 

Mr.  Vernon,  Sir,  I  received  yoor  order  to 
brins^  tfae  letter  that  sir  J.  Fenwiek  wrote, 
while  in  custody  at  Romney,  wfiicb  was  sent 
np  to  me  by  Mr.  Mascall,  who  bad  it  of  Mr. 
Fowler ;  and,  if  you  please,  1  am  ready  to 
ddirer  iL 

Ifr.  Speaker.  ¥f  ho  sent  it  to  vou  P 

Mr.  Pemofi.  One  Mr.  Mascall,  a  josttce  of 
peace  of  Rmniiey. 

Sir  r.  Famyt.  I  hope  now  wea|iall  make  an 
oljcction  to  this  letter  with  good  authority. 
Sorely  f»r  them  to  produce  a  letter,  as  sir  J. 
Feowit^'a,  is  not  to  be  allowed  as  evidence, 
onless  it  was  proved  tbat  he  wrote  it,  because 
that  sort  of  evidence  was  particularly  taken 
ootioe  of  by  parliament :  and  judgment  given 
apon  tbat  sort  of  evidence,  by  comparison  of 
haods,  in  the  case  of  Mr.  Sidney,  and  the  act 
«r  reversal  of  his  attainder  does  allow  it  to  be 
illegal  evidence.  This  is  such  an  authority 
as,  I  hope,  will  bear  no  dispute :  and  the  courts 
of  Westminster- Hall  have  since  thodght  it  so  ; 
they  did  so  in  the  case  of  Crosby,  who  was 
tried  the  other  day  in  Westminster- Hall. 

Sir  B.  Skomtr,  In  this  objection  we  have  the 
opinioB  of  inferior  courts,  and  the  parliament 
too ;  for  the  particular  evidence  Mr.  Sidney 
was  convicted  upon,  was  upon  a  paper  whicn 
was  found,  and  proved  by  some  wno  pretended 
to  know  his  hand  ;  and  I  am  sore  that  \h  more 
than  they  can  pretend  to,  and  more  than  they 
have  yet  opened.  We  do  therefore  humbly 
oppose  this  evidence,  it  being  in  the  case  of 
the  life  of  a  man  ;  and  the  king.  Lords,  aod 
Commona,  having  declared.  That  this  sort  of 
evideooe  ought  not  to  be  allowed  :  and  there- 
fore, I  hope,  you  will  net  allow  it  in  this  case. 
And  io  Crosby's  case,  upon  reading  the  act  of 
pailiament,  this  evidence  was  not  allowed,  and 
Cnisby  was  acquitted. 

Sh*  T.  Powy$,  I  have  a  copy  of  the  bill  for 
reversing^  the  attainder  in  my  hand  ;  and  it 
says,  *Tbe  prpducing  a  fiaper  found  in  the 
doset  of  Mr.  Sidney,  which  was  not  proved  by 
any  witness  to  be  bis  hand- writing,  &c.'  And, 
we  hope,  if  in  the  judgment  of  the  parfidment 
that  was  not  thought' reasonable  evideooe  to 
attaint  him,  this  will  not  be  thought  reasonable 
in  parliament  to  attaint  this  gentleman. , 

Serf.  Oeutd.  As  this  case  Ls,  we  hope  this 
may  be  a  concurnng  evidence :  it  vrill  be  plain, 
upon  the  evideooe  we  shall  give,  that  Webber 
was  with  sir  John,  and  taken  with  him ;  and  at 
that  time  this  letter  was  handed  by  him  over  to 
Fowler,  to  be  carried  to  my  lady.  Now,  Sir, 
we  humbly  oAer  it  to  your  consideration,  How 
for  it  is  available,  and  what  operation  it  will 
have?  Whether,  in  a  case  of  this  nature, 
these  two  beiiig  taken  toflrether,  and  Webber 
delivers  this  letter  to  Fowler  to  deliver  it  to  sir 
J.  Penwick's  bdv,  and  the  import  of  the  letter 
coDcems  sir  J.  f^9nwicfc  for  his  acquittal  ;  you 
will  Dot  soifer  it  to  be  read  ?  It  is  not  to  charge 
him  with  atreason,  for  that  is  the  case  of  AU 
gcmooo  Sidney  i  it  ia  not  to  piov«  a  crime 
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upon  httn  ;  bnt  w^  will  prove  that  sir  J.  Fen*. 
wick  handed  this  letter  ovor,  that  it  might  come 
to  his  lady :  by  which  he  desired  his  lady  so 
far  to  work  the  matter,  tbat  some  juryman 
minrht  be  found  to  starve  the  rest,  and  stand  out  ^ 
for  him :  if  we  could  produce  Webber,^^e 
would ;  it  is  plain,  Webber  corresponded  with 
sir  John,  and  was  with  him. 

Serj.  LtnSel.  I  bumbly  beg  one  word  in  this 
matter :  the  counsel  en  the  other  side  do  very 
well  know,  the  constant  practice  is.  That  in 
the  case  of  a  deed  or  will,  let  the  value  of  the 
estate  be  whht  it  will,  if  the  witnesses  cannot 
be  produced,  or  are  gone,  beyond  sea,  they 
always  admit  evidence  by  comparison  of  hands:' 
But  ror  the  case  of  Algemoon  Sidney,  there  ia 
no  doubt  but  his  attainder  ought  to  bereversed, 
because  that  attainder  was  upon  no  other  evi- 
dence ;  for  there  was  no  other  proof,  but  a 
paper,  that  he  himself  did  say,  was  only  for  tha 
exercising  of  his  own  ingenuity  and  parts ; 
and  it  was  said  to  be  written  for  no  other  pur- 
pose, and  proved  only  by  the  comparison  of 
bands :  had  there  been  any  other  witness  to 
corroborate,  it  had  altered  the  case.  But  in 
our  case,  we  do  produce  the  letter,  not  for  the 
convicting  of  the  prisoner  at  the  bar ;  but  we 
are  humbly  to  lay  before  you  all  the  matter  of 
fact.  It  will  be  worthy  of  your  consideration, 
what  you  will  think  fit  to  take,  and  what  to 
reject ;  this  is  a  matter  for  your  own  judg- 
ment. We  produce  this  letter  for  this  purpose, 
to  shew  you,  that  after  sir  J.  Fenwick  was 
taken,  he  apprehended  his  case  to  be  so  des- 
perate, that  he  used  these  indirect  means. 

Mr.  Speaker,  What  mean  you  by  that^ 
This  letter  came  from  Mr.  Fowler. 

Serj.  LofveL  Here  is  Mr.  Fowler  that  receivetl 
it  from  Webber,  when  sir  J.  Fenwick  was  by, 
in  the  presence  of  sir  J.  Fenwick. 

Mr.  Speaker.  Shew  Mr.  Fowler  tlv^  letter.  • 
[^Accordmgly  the  clerk  went  down  to  the  bar,- 
and  shewed  Mr.  Fowler  the  letter.] 

Mr.  Speaker,  Do  you  know  that  paper  ? 

Fotoler,  Yes,  sir. 

Mr.  Speaker.  Where  have  you  seen  it  be- 
fore? 

Fmnler.  I  had  it  from  one  Webber,  that  was 
at  Romney^  about  the  3d  of  June,  as  I  re- 
member. 

Mr.  Speaker.  Was  that  the  time  that  sir 
John  Fenwick  was  seized  ? 

Fowler,    He  was  then  at  Rnmney.    Mr. 

Webber,  I  was  told,  had  some  acquaintance 

with  me,  and  desired  to  speak  with  me.  1  went 

,  to  him ;    and  he  was  rising ;   and  when  up, 

I  says  he,  Mr.  Fowler,  I  would  desire  you  to 

'  put  a  letter  into  the  post ;   says  he,  there  is  no 

hurt  in  it ;   it  is  directed  to  Mrs.  Frances  Far- 

rer,  at  the  countess  of  Carlisle's  in  Soho- 

square ;   and  when  I  had  delivered  it,  he  de- 

'  sired  me  to  come  to  him  again. 

Mr.  Speaker.  Did  you  come  to  him  again  P 

Fowler.  Mr.  Mascall,  of  Rumney,  sent  for 
me  to  his  house,  ami  told  mc,  that  he  had  heard 
that  1  had  received  some  letter  from  Mr. 
Webber-,  and  wheu  ht  had  opened  it,  and  saif 
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But  that  w«  shall  deaire  is  Ibis  \  we  have  noir 
done  with  oor  endeoce,  only  we  shall  detirr 
tbe  ^oithv  member,  Mr*  Yernoo,  to.  ffi?e  an 
account  wnat  was  the  reason  why  sir  John  hath 
not  been  tried ;  for  indeed  be  balb  very  much 
trifled  with  the  ^ofemmeot*  pretenihng  stiU  t» 
make  a  free  and  iB|^nuous  confession. 

Sir  T.  Towyi,  I  am  of  ooanae)  for  this  grentle- 
mao  at  the  l!ar ;  for  his  life,  for  his  fortone, 
for  all  that  he  bath  in  the  world.  It  is  not 
only  this  ffentleman^s  case,  bat  it  is  a  case  thai 
may  be  of  |preat  consequence  in  all  future  times, 
f  have,  as  it  was  my  duty,  attended  for  at  least 
these  iweWe  hours,  either  in  opening  the  nat- 
ter, or  by  prodadng  such  evidence  as,  we 
hoped,  we  old  fairly  object  to.  Sir,  there  are 
several  thinffs  offered  on  their  parts,  which  I 
confess  we  little  expected,  and  which  will  k- 
quire  something  to  be  said  to ;  and  I  l^are  a 
great  deal  to  offer  on  the  behalf  of  sir  J.  Feo- 
wick,  both  as  to  this  method  that  is  taken,  and 
what  is  alled^^  in  the  b3l«  and  what  is  goq- 
tained  in  the  indictment  upon  which  the  bill  is 
founded,  wher^  I  desire  to  he  heard:  and 
since  you  have  been  pleased  to  allow  us  to  be 
counsel  for  him,  I  am  sure  we  shaO  have  a  fair 
and  fovourable  hearing.  We  have  a  great 
deal  to  offer  to  vou,  both  as  to  the  matter  of  the 
indictment,  ano  the  manner  of  it :  *and  I  hope 
to  shew  you,  that  the  indictment,  as  it  is  laid, 
does  not  contain  a  suflicient  charge  of  treason. 
We  have  likewise  a  great  deal  to  say,  as  to  the 
evidence  they  have'offered,  at  least  what  tbey 
call  so :  but  I  must  make  it  my  request,  that 
we  may  have  liberty  until  tp- morrow  morobg 
to  mate  our  observations,  and  answer  what 
hath  been  said  by  the  counsel  on  the  other  ade. 
I  am  not  in  a  very  good  condition  by  this  long 


what  it  was,  be  thought  fit  to  send  it  up  to  the 
secretarv  of  state.;  aBd  1  made  my  mark  upon 
it,  that  J  might  know  it  again. 
-  ^T,' Speaker,  Have  you  made  your  mark 
uponitr—- FoB)^.  Yes,  Sir. 
'  Seg.  Jjovfi.  1  desire  he  may  he  asked,  whe- 
ther sir  John  Fenwick  was  not  in  the  same 
room  when  Webber  delivered  it? 

FawUr.  Yes;  but  I  question  wbetfier  he 
saw  Mr.  Webber  give  it ;  ,for  he  delivered  it 
privately,  as  I  thought. 

Mr.  Speaker,  Was  sir  John  in  the  room  then  ? 

Fowler,  Yes,  sir. 

Mr.  Speaker,  Can  you  say  any  thing  more 
of  sir  John  Fenwick's  knowledge  of  that  paper  ? 

Fowler,  No,  1  know  no  more. 

Seg.Gotr^.  Ifyou  please  then,  Mr.  Speaker, 
because  perbaos  there  may  be  some  olnections, 
that  we  shoula  give  an  account  of  Webber,  we 
will  call  a  witness,  that  we  have  done  our  utmost 
lb  find  him  out. 

Members,  No,  no. 

Sir  r.  Pozrif.  That  which  I  was  goinff  to 
offer  is,  that  this  proof  is  short,  if  thi|t  wnioh 
in  the  act  of  reversal  of  the  attainder  of  Mr. 
Sidney  is  admitted  to  be  no  proof  against  him ; 
for  the  act  recites  that  letter  was  round  in  his 
doset,  and  proved  by  comparison  of  hands,  and 
yet  for  all  that,  this  sort  of  evidence  is  con- 
demned by  this  act  of  reversal  aa  illegal  evi- 
dence. T%is  esse  before  you  comes  short  of 
that ;  for  here  is  no  proot  by  comparison  of 
bauds,  nor  that  it  was  in  the  possession  of  mr 
J.  Fenwick :  but  only  that  a  person  in  the  room 
without  the  privity  of  sir  J.  Fenwick,  delivered 
it  to  another  ;  and  the  witness  says,  he  did  it 
in  a  private  manner. 

Sir  fi.  Shower,  With  submission  this  letter 
could  not  be  read  in  any  place  whatsoever 
against  sir  J.  Fenwick,  in  a  dvil  cause ;  for 
even  in  that  case,  they  must  prove  it  to  be  his 
hand-wtflting  by  comparison  of  bands. 

Seij.  Could,    I  think  not  to  insist  upon  it  :* 

*  This  Letter  was  written  with  a  black-lead 
pencil,  and  was  as  follows : 

*'  What  I  feared  is  at  last  happened ;  had  I 
gone  alone  1  had  done  it ;  but  the  other  was 
betrayed  from  London.  It  is  God's  will,  so  we 
must  submit.  Iknow  nothing  can  save  my 
life,  but  toy  lord  Cariisle's  ffoiog  over  to  him, 
(meaning  king  William]  hacked  by  the  rest  of 
the  family  of  the  Howaids^  to  beg  it,  and  offer- 
ing, that  I  will  be  abroad  all  his  time^  where  1 
cannot  hurt  him ;  and  that  I  will  never  draw 
sword  against  him.  1  must  leave  it  to  you 
what  else  to  say.  All  friends  must  be  made. 
My  lord  Devonshire  may  perhaps,  by  my  lady  ; 
my  k>rd  Go<lolphin  and  my  lord  Pembroke,  oy 
my  lady 'Montgomery;  Mr.  Nelson  by  the 
bishop  of  Cantenbury.  My  lord  Arran  might 
cnrape  hia  brother  Selkirk  to  use  his  interest 
wiui  iS^ppel..  I  believe,  if  my  lord  Carlisle 
would  go,  It  were  best  before  my  trial,  or  else 
they  will  cut  roe  short  for  want  of  time ;  if  he 
can  prevail  with  him  for  a  pardon,  lie  will  pro- 
care  it  as  well  before  my  trial  as  after,  at  least 


he  may  prevail  for  a  reprieve,  till  some  csa 
come  over  to  him.  My  lord  also  will  have  an 
opportunity  to  engage  Bentinck  [the  earl  of 
Portland)]  and  get  my  lord  Bssez  to  join  with 
him.  I  cannot  think  what  else  to  say  ;  but 
the  great  care  must  be  the  jury,  if  two  or  three 
could  be  got  that  would  starve  tue  rest ;  that  or 
nothinff  can  save  me.  Money,  I  know,  would 
do  it ;  out  alas !  that  is  not  to  be  had«  nor  sbaU 
I  get  enough  for  counsel.  I  beg  of  you  not  to 
think  of  being  abut  up  with  me ;  1  know  it 
VI  ill  kill  you,  and  besides,  I  hare  no  such  friend 
as  you  to  take  care  of  my  business  :  thoogk  it 
would  be  the  comfort  of  my  lifo,  the  littk*  time 
it  lasts,  to  have  you  with  me :  sind  1  have  this 
only  comfort  now  left,  that  my  death  will  make 
you  easy.  My  dearest  life,  grieve  not  for  me, 
but  resign  me  to  God's  wUL  Yoo  will  hear, 
as  aoon  as  they  bring  me  to  town,  where  tliey 
put  me,  and  tnen  I  would  have  a  servaot,  or 
somebody  with  me.  I  am  interrupted,  so  can 
say  no  more  now.  Eugage  sir  JobnjLowther, 
the  new  lord,  who  has  more  interest  than  any 
body.  Let  my  kud  Scarsdale  engage  J.ermatne 
to  engage  Overkirk  for  me.  SpeuTto  mf  lady 
Arlington.  If  my  trial  could  be  put  off  till  tbc 
king  comes  back,  there  would  be  more  oppof- 
tumty  to  soliQit  him.*'  * 
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«tteolfa|iee,  ami  by  attendiiig  my  daty  in  the 
eourts  in  Wettminster-ball ;  and  t  am  afraid  I 
am  not  now  In  a  condition  to  do  my  doty,  as 
may  be  «rpeeCfid  fVom  mo.  I  roast  own  it,  I 
am  not  prepared  as  I  ought  to  be;  and  I  hope 
wbea  there  is  so  great  a  stake,  you  will  allow 
us  until  to- morrow  momin|^. 

BkB.  Shower.  I  beg  your  favour  in  the  same 
manner,  and  to  the  same  effect  as  sir  T.  Powys 
bath  done.  It  is  to  be  acknowledged  there  are 
several  things  offereil  in  evidence,  which  is 
new  to  oa  lawters.  We  do  not  desire'to  triflec 
we  do  not  desire  it  on  behalf  of  the  prisoner  by 
way  of  delay,  but  on  iiehalf  of  the  len^h  of  the 
proceedings,  that  you  ^  ill  give  us  a  fair  hearing, 
as  yen  bnve  allowed  it  to  the  king's  seijeants ; 
and  that  we  may  make  that  defence  that  is  in- 
eumbent  apon  us  m  discharge  of  our  duty  to 
thennsoner. 

Me.  Speaker,  Gentlemen,  you  must  with- 
draw.   (And  being  withdrawn,) 

Mr.  Smiih,  I  would  not  ^ve  an  opportunity 
to  any  man  to  practise  with  witneises,  to 
binder  the  truth  of  the  matter  from  appearing, 
after  they  have  heard  the  evidence  ihr  the  bill. 
I  vrooM  know  what  fist  of  these  witnesses  sir 
John  Fenwick  bath  given  in  ? 

Mr.  Speaker,  You  did  make  an  order,  that 
fir  John  PenwiCk  should  deliver  in  a  list  of  his 
witneaaea';  but  I  believe  he  did  not  send  in  a 
fiat  io  any  body  upon  that  account,  for  I  have 
nade  no  order  for  any. 

Loi^  Ofidng^,  I  am  convinced  that  you 
sreohrigedtosit  so  long  as  to  hear  the  wit- 
neaseson  both  sides;  and  therefore  my  mo- 
lion  ia  to  call  in  the  counsel,  and  uik  them,  if 
Ibey  have  any  evidence  to  produce ;  bnt  I  do 
Dotdcairethe^wansel  should  go  on  to  make 
their  obaervations  to-night. 

Sir  IFd/rer  Foang.  I  think  you  are  rightly 
moved  by  that  noble  lord  ihat  spoke  last.  I 
think  if  sir  J.  Pen  wick  haih  any  evidence  to 
pcoduce,  he  otfgbt  to  produce  it  now ;  and  that 
yon  oogfht  not  fo  give  him  time  tiU  to-diorrow 
mominf  to  produoe  that. 

Mr.  Speaker.  Ia  it  your  pleasure  that  sur 
J.Peninck  and  the  counsel  be  called  in,  and 
told,  thatHfae  House  do  expect,  if  they  have 
any  wttneaaes,  that  they  do  examine  them  to 
night ;  bm  as  to  their  observations  the  House 
inh  give  them  time  till  to-morrow  morning  P 

Which  was  generally  consented  to,  and  they 
vrare  brooght  in  again. 

Mr.  Speaker,  Sir  Thomas  Powis,  the  House 
have  comidered  of  what  you  said,  when  yon 
went  out,  and  they  are  inclined  to  aUow  yon 
time  fhr  maldng  yonr  observationB :  bnt  they 
hxveeommanded  me  to  ask  you,  if  you  have 
any  witocmea  to  prodooe?  and  to  let  you 
know,  that  If  yon  have  any  witnesses  to  pro- 
done,  ttkv/  expect^  you  would  produce  and 
esaaiine  them  to»nignt 

Shr  T.  PotB!y$.  Sir,  I  would  acquabt  you  with 
sH  the  epenneas  that  beoofnea  me  on  thia  occa* 
sion.  1  mnat  eonfcaa  we  have  not  apy  wH- 
■BMaa  thitweplopaeatoaaUi  bnl  whan  we 


come  to  speak  to  the  khatter,  we  hope  to  give 
you  some  satisfiiction  Is  to  that ;  but  at  pre- 
sent we  have  no  evidence  to  produce^  noma  it 
be  a  copy  of  a  record.  .. 

Mr.  ^eaker.  Sir,  if  you  please  io  withdraw, 
you  shall  know  the  sense  oi  the  house. 

Accordingly  they  withdrew. 

Chan.  (^  the  Eechequer.  I  suppose,  since 
the  gentlemen  have  no  living  witnesses  to  pro- 
duce to-night,  you  will  not  Uiink  fit  to  receive 
them  at  any  otner  time,  for  it  is  giving  them 
too  much  advantage ;  and  the  whole  meaning 
of  the  chicanery  of  the  counsel,  is  only  to  get 
time  to  reply,  Mr.  Diehton  having  heard  the 
evidence.  And  now  1  have  mentioned  him, 
give  me  leave  to  tell  yon.  That  I  think  yon 
cannot  rise  without  taking  MMne  notice  of  him. 
I  think  there  is  as  plain  a  subornation  proved 
in  Dighton,  as  can  be,  by  one  Roe ;  and  when 
you  have  heard  inch  a  character  of  a  man,  and 
there  is  no  other  evidence  that  he  can  aolidt,  I 
think  you  ought  to  take  care  that  be  be 
forth- coqning ;  and  that  he  should  be  taken 
into  custody.  .  I  think  you  nuy  give  the 
counsel  further  -time  aa  to  the  record ;  that 
cannot  well  be  ^sified ;  though  I  believe  in  \ 
matter  of  this  moment,  where  the  government 
is  concerned,  .there  never  waa  auch  a  pro^ 
ceedin^  by  the  counsel,  as  thia  has  been,  te 
entertain  us  six  or  eight  hours  together,  by 
delays. 

Mr.  Smith.  I  suppose  before  you  hear  any 
thing  as  to  Dighton,  you  will  do  something 
as  to  the  puttmg  this  cause  off  to  ai^otbes  day ; 
I  humbly  propose  that  yon  will  goon  thia  again 
on  Wedn^ay. 

Sir  JET*  EJiaFt.  When  it  is  proper  to  go  upon 
ways  and  means,  I  shall  come  into  it :  But 
while  this  ia  upon  your  hands,  I  believe  you 
will  never  get  heartily  into  other  business  :  and 
therefore  f  humbly  move  you  that  you  #ill 
go  upon  this  to*  morrow  morning. 

Thereupon  the  house  came  to  these  Rew- 
lutlons: 

Resolved,  That  this  house  will  proceed  fur* 
ther  in  relation  to  this  business  of  sir  John 
Pen  wick  to-morrow  at  twelve  o'clock. 

Ordered,  That  sir  John  Penwick  be  re- 
manded to  Newgate.  That  the  biH  be  read  a 
second  time  to-morrow  morning. 

Mr.  Rttfse/.  I  am  unwilling  to  trouble  gen- 
tlemen at  this  time  of  night;  but  I  would 
know.  Whether,  when  sir  John  Fenwick  ia 
called  in,  yon  will  ask  him  any  qneations  upon 
that  paper  r 

Members.  No,  no. 

The  eovnsel  were  called  ia,  and  withdrawn 
again. 

Resolved,  that  this  House  bfeing  informed 
that  the  counsel  for  sir  John  Penwick  have  no 
fiving  witnesses  to  produce  except  to  prove  a 
record,  that  thia  House  wUI  not  hear  any  wit- 
nesses, except  to  prove  the  said  record. 

Ordered,  That  Mr.  Dighton  do  attend  to« 
morrow  momuig. 
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Norember  17.  Sir  John  Feowick  and  the 
couDsel  ou  bolb  sides  were  called  io. 

Mr.  Speaker,  Sir  Thomas  Fowvs,  yon  that 
areof  connsel  for  air  John  Fen  wick,  the  House 
agreed  fast  night,  to  give  you  time  till  to-day 
to  make  yoar  defence,  your  obaenratiuns  upon 
the  evidence  that  liath  been  given. 

Sir  T.  Powys.  Mr.  Speaker,  I  am  of  counsel 
for  sir  John  Fenwtck,  who  now  stands  before 
you  upon  the  greatest  concern  he  can  have  in 
this  world  $  and  as  you  have  been  *  pleased  to 
ass^  us  to  be  of  counsel  for  him,  and  I  roust 
own  have  very  favourably  heard  us  hitherto, 
80  I  shall  think  myself  very  unfortunate,  if  I 
should  let  fall  any  expression  iu  his  defence, 
tliat  should  seem  indecent,  and  give  offence  to 
this  House ;  tor  I  am  sure  I  have  no  iutention 
to  do  it,  but  on  the  contrary',  to  behave  myself 
with  all  the  deference  that  is  possttile,  in  a  case 
of  this  nature. 

The  thing  I  shall  insist  upon,  will  be  upon 
three  beads.  1.  The  manner  of  proceeding, 
and  method  that  bath  been  taken  in  this  prose- 
cution. 2.  1  shall  Uke  notice  of  those  things 
that  are  alledged  against  him  in  the  bill,  upon 
which  he  is  to  make  his  defence.  3.  I  snail 
beg  your  favour,  to  observe  what  sort  of  proofs 
they  have  offered  on  the  other  side,  and  which 
they  call  evidence. 

/As  to  the  first  matter,  I  must  intreat  the  fa- 
vour of  you  to  be  thus  understood :  That  when 
r  say  any  thing  in  relation  to  the  manner  of 
proceeding,  I  do  not  speak  in  opposition  to  the 
power  of  parliaments  ^  ibr  I  know  very  well, 
that  our  lives  and  estates,  and  all  that  weliave, 
are  subject  to  acts  of  parliaroent ;  but  I  hope 
yon  wiU  permit  me  to  offer  some  reasons,  which 
(I  hope)  ma^  be  of  weight,  in  opposition  to  the 
exercising  of  that  power  in  the  way  you  are 
now  going.  Nobody  can  say,  but  when  an 
act  of  parnament  is  passed,  though  the  party 
concerned  may  think  it  was  upon  hard  terms; 
yet  when  it  is  become  a  law,  it  is  not  to  be  op- 
posed. I  cannot  say  but  those  persons,  who 
in  the  last  sessions  of  parliament  were  impri- 
soned W  an  act  ejr  post  facto  and  subsequent 
to  the  fact  complained  of;  yet  when  it  was 
passed  into  a  law,  they  were  legally  detained  : 
But,  I  hope,  I  may  go  far  take  notice  of  their 
ease,  as  some  kino  ol  reason  against  this,  to  the 
end  that  those  laws  may  not  grow  familiar,  that 
they  may  not  easily  be  obtained ;  because  pre* 
cedents  generally  grow ;  and  as  that  law  *  ex- 
*  post  lacto,'  extended  to  liberty,  so  this  extends 
to  life  ;  one  precedent  is  apt  to  beget  another ; 
and  therefore,  sure,  you  will  be  careful  how 
you  give  precedents,  especially  in  case  of  life. 

The  first  thing  1  observci  is  obvious ;  that 
is,  the  person  who  is  to  be  sentenced  by  this 
bill  is  forthcoming,  in  order  to  6e  tried  in  the 
orchnarv  method  of  justice.  He  is  not  only 
indicted,  and  actually  under  process.;  but  be 
Lath  pleaded,  and  he  is  ready,  when  his  ma* 
usty,  in  the  course  of  justice,  shall  call  upon 
nim,  to  undergo  his  trial ;  and  either  there  is 
sufficient  evidence,  legal  evidence  against  him, 
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as  the  king's  teijeant  insisted  there  was :  and 
if  there  be  so,  then,  under  favour,  there  is  no 
reason  but  he  shouki  have  the  benefit  of  an 
ordinary  trial,  which  is  the  birth-right  of  all 
the  king's  sui^ects:    or  there  ia  not  sufficient  I 
evidence  against  him^  and  if  there  be  not,  it  | 
will  be  a  good  reason  against  making  a  par- 
ticular law  for  teking  away  his  life:    For,  we  I 
think»  nothing  can  be  said  for  this  law,  but   , 
want  of  evidence ;    and  that,  to  my  under- 
standing, is  a  very  odd  reason.  I 

Sir,  fwould  not  spend  time  in  taking  notice,  | 
That  the  meanest  subject  in  the  kingdom  is 
entitled,  by  being  bora  iif  this  kingdotn,  to  be  1 
tried  by  a  jury,  where  there  are  those  just  ad-  , 
vantages  that  cannot  be  bad  in  another  case : 
There  is  a  liberty  of  challenging  S5,  without 
shewing  any  reason,  and  as  many  mora  as  he 
can  any  way  object  to  with  reason. .  Tlie  wit- 
nesses are  upoa  oath,  and  all  the  proceedings 
are  by  certain  known  rules  and  metbodsi  and 
notenly  by  the  sUtute  of  Magna  Cbarta,  but  by 
the  common  lav^  of  Englaml,  much  more  an- 
cient than  that  statute  ;  and  though  the  pro- 
ceedings therein  are*  such  as  a  criminal  may 
sometimes  escane,  yet  the  just  advantages  are 
so  much  beyond  any  thing  of  that  nature,  that 
I  hope  we  shall  never  complain  of  that  aacient 
course  of  proceeding  by  jury  :  I  am  sure  it  is 
the  honour  of  our  government,  the  mark  of 
our  freedom,  and  envy  of  our  neighbours  ;  and 
I  hope,  that  method  of  trial  shall  never  be  laid 
aside,  though  sometimes  it  may  not  have  the 
effect  that  is  desired  by  it. 

I  would  take  notice  to  you,  that  in  a  case  of 
the  greatest  xrime,  and  most  notoriety  of  fact, 
yet  the  persons  concerned  in  it  were  brought 
to  their  trial.  The  regicides,  who  did  not  fiy, 
but  were  found  upon  the  restoration  of  king 
Cbaries  3,  though  their  treason  bad  the  worst 
effect,  even  in  the  murder  of  the  k'mg  ;  yet, 
notwithstanding,  though  the  lact  was  so  no- 
torious, those  that  were  found  upon  the  place 
w^re  admitted  to  their  trials  in  the  ordinary 
course  of  justice ;  although  at  the  same  time 
there  was  a  bill  of  attainder  against  some  that 
fled,  and  some  that  were  dead,  and  so  conid 
not  be  tried. 

I  wouhl,  vrith  your  favour,  likewise  ubaerve, 
That  the  parliamente  of  England  have  been  so 
far  from  depriving  persons  from  tlieir  ordinary 
trials,  that  whereas  the  common  law  of  Eng- 
land says,  that  persons  out-lawed  for  treason 
and  felony,  if  ulcen,  shall  be  put  to  death  with- 
out trial ;  yet  the  pariiament,  in  the  reiga  of 
Edward  6,  made  a  law,  providing,  that  cri- 
minals that  returned  within  a  year,  aooordiog 
tp  that  law,  should  be  admitted  to  their  ordi- 
nary trials. 

Sir,  all  along  the  statutes  run  in  &vour  of 
trials ;  there  are  no  less  than  two  acta  of  par- 
liament in  the  reign  of  Eilward  6,  in  the  first 
and  fifth  year  of  his  reign,  that  say,  there  shall 
not  be  less  than  two  witnesses  against  any  per- 
son for  treason :  And  1  hope  1  shall  never  see  a 
Uw  made  ao  much  in  opposition  to  those  acts, 
as  that  a  penoa  shall  be  septonced  to  deaik 


upon  a  BiU  rf  Attainder* 
one  witnen,  «i  I  shall 
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wrtbentao  nrach 
shew  by  and  bye. 

Parmips  it  might  be  tboogfat  extraordinary, 
That  io  the  same  partiameDt  that  passed  a  bill 
for  r^idatiDg  trials  in  oases  of  high-treason, 
reqarin^  two  witnesses  with  great  strictness, 
and  ginng  further  ad?antages  to  the  criminal 
than  ever  were  before  allowed,  an  act  shoaM 
pass,  to  pat  a  person  to  death,  without  any 
-trial'  at  all.  Ana  let  any  one  compare  the  pre- 
amble of  thai  act  with  this  bill. 

Sir,  I  t^e  it,  with  humble  submission,  that 
the  present  case  is  not  at  all  to  be  likened  to 
most  of  those  bills  of  attainder  that  may  be 
died  ;  those,  when  they  come  to  be  looked 
into,  will  be  foood  either  to  haye  psased  against 
sacb  perssoa  aa  fled  from  justice ;  and  therein 
they  only  porsoed  the  rules  of  the  common 
law,  which  allowed  them  to  be  out-Jawed,  and 
hy  ooosequence  to  be  attainted :  and  the  par- 
Ituneot  therefore,  in  attainting  them,  did .  but 
the  same  thin^ ;  and  therein,  there  was  nothing 
done  extraordinary.  True  it  is,  thst  where 
KNis  have  been  forthcoming,  there  have 
I  some  few  bills  of  attainder:  but  I  will  pre- 
( to  say,  they  are  never  mentioned  without 
heavy  oensuies,  and  a  great  complaint  against 
them. 

This  cause  is  not  like  vte  late  instance  of  th^ 
bill  of  attainder  against  the  duke  of  Mon- 
mouth,* for  he  was  present  in  the  kingdom : 
yet  he  was  in  direct  opposition  to  any  method  of 
trial ;  he  was  in  defiance  to  all  courts  of  jus- 
tice :  but  here  is  ^  person  who  submits  himself, 
and  hath  pleaded,  and  stands  ready  to  be  tried ; 
and  I  hope,  I  may  take  notice,  to  take  off  all 
pic)a4ioe  that  may  be  raised,  that  this  gentle- 
man, though  he  was  of  the  pariiament  that 
passed  that  bill,  yet  he  was  not  in  town,  until 
at  least  a  month  after  the  bill  wss  passed. 

I  do  agree,  there  are  some  cases  where  per- 
sons have  been  attainted  without  being  admitted 
to  be  tried.  In  the  be^ning.of  the  reign  of 
Edward  3,  Roger  Mortimer  was  attainted  and 
executed,  without  being  tried ;  but  28  £d.  d, 
it  was  reversed,  because  he  was  not  brought  to 
judgment  according  to  the  law  of  the  land,  i 
£d.  3.  The  like  in  the  case  of  Edmund  eari 
of  Anind^:  but  4  Ed.- 3,  Richard  his  son  pe- 
titioned in  parliament,  setting  forth  the  pro- 
ceedings to  be  against  the  Great  Charter,  and  in- 
sisting, that  there  ought  to  have  been  due  pro- 
cess of  law,  and  he  was  then  restored  in  psrt ; 
but  38  Ed.  3.  there  wss  an  act  of  reversal,  de- 
claring, that  it  clearly  appeared,  that  the  said 
Edmund  was  unduly  put  to  death ;  and  that 
the  statute  by  which  he  was  attainted,  was 
void,  erroneous,  and  null.    There  is  an  instance 


*  See  this  Case,  vol.  11,  p.  1083,  in  a  Note 
to  which,  p.  1040,  is  contained  some  matter 
ooDceming  the  mode  of  passing  the  Act  of  At- 
'  tainder  agiunst  him.  In  the  works  of  lord  De- 
bosere,  see  his  Trial,  vol.  11,  p.  509,  printed 
ie94,  is  an  article,  untitled,  Observations  upon 
the  Attainder  of  the  late  duke  of  Monmouth, 
vUehMBb    6eep  alsa,  S  Ralpb,^^  143. 


A.  D.  1696.  [634 

in  39  H.  8.  Col.  4.  Inst.  fol.  37.of  Thotnas 
Cromwell  earl  of  Essex,  who,  though  h»was 
in  custody  in  the  Tower,  yet  he  was  attainted 
without  being  tried;  but  the  words  of  qiy  lord 
Coke  are  as  follow,  ^  Aaferatoblivio,si  potest, 
^  si  non  utrumq;  silenttum  teffst :'  for  the  more 
high  and  absolute  the  jurisdiction  of  the  court 
is,  the  more  jjast  and  hononrable  ought  it  to  be 
in  its  proceedings,  and  to  give  examples  of  jus* 
tioe  to  inferior  courts.  Aod  he  adds  further,  to 
the  end,  as  I '  apprehend,  that  the  reversal  of 
this  attainder  may  be  of  ill  use:  1  am,  says  he, 
confidently  persuaded,  such  worthy  and  ho-  * 
ttoucable  members  shall  from  time  to  time  be  of 
both  houses  of  parliament,  as  never  any  attain- 
der, when  the  person  is  forth-coming,  shall  be 
had  hereafter,  without  hearing  of  him ;  which 
I  understand  to  be,  without  trying  of  him  : , 
and  it  is  memorable,  what  my  loni  Coke  re- 
cites, that  be  who  thus  died,  attempted  the  like 
against  another. 

There  is  another  case,  of  Thomas  Seymour, 
admiral  of  England,  who  likewise  was  attaint- 
ed by  act  of  parliament ;  and  as  it  appears, 
without  execution:  you  have  an  account  there- 
of in  the  second. part  of  the  History  of  the  Re- 
formation, fol.  98,  99, 100,  whither  I  will  refer 
yon,  only  to  read  the  sentence  of  the  learned 
author,  tnere  pronounced  against  him.  That 
latter  ease  is,  that  of  my  lord  Strafford,  which 
every  body  knows.  I  shall,  as  the  best  account 
of  that  matter,  crave  leave  to  read  the  words  of 
the  parliament  in  the  act  of  the  reversal.  I 
will  not  trouble  you  with  reciting  the  whole, 
but  only  read  the  beginning,  and  some  part 
thereof'^in  another  place.  "  Whereas  Thomas, 
late  earl  of  Strafford,  was  impeached  of  high- 
treason,  upon  pretence  of  endeavouring  to  sub- 
vert the  fundamental  laws,  and  called  to  a  pub- 
lic and  solemn  arraignment  and  trial  before  the 
peers  in  parliament,  where  he  made  a  partica  • 
jar  defence  to  every  article  objected  against 
him ;  insomuch,  that  the  turbulent  party  then 
seeing  no  hopes  to  effect  their  unjust  designs, 
by  an  ordinary  way  aod  method  of  proceeding 
did  at  last  resolve  to  attempt  the  destrucUoa 
and  attainder  of  the  earl,  by  an  act  of  parlia- 
ment,  to  be  therefore  purposely  made  to  con* 

demn  him  upon  accumulative  treason.*' 

And  then  it  goes  on  to  shew,  it  was  carried  by 
the  tumult  of  the  people ;  and  then  follows-*-* 
«<  And  to  the  end  that  right  be  done  to  the  me- 
mory of  the  deceased  earl  of  Strafford  afore- 
said :  be  it  further  enacted.  That  all  records  and 
proceedings  of  parliament  relating  to  the  said 
attainder,  be  wholly  cancelled  and  taken  off  the. 
file,  or  otherwise  delaoed  and  obliterated,  to  the 
intent  the  same  may  not  be  visible  in  after 
agss,  or  brought  into  example  to  the  prefiidioe  of 
any  person  whatsoever."  So  that  the  parlia- 
ment that  enacted  Uiat  reversal  did  consider 
those  proceedings  as  very  evil  and  unjust,  and 
was  not  willing  there  should  be  any  remains  of 
such  an  example  to  future  ages. 

Sir,  having  made  these  observations  astotha 
manner  of  proceeding,  1  oome  now  to  that 
which  it  the sabjtct  matter  oi'  the  billMpre^ 
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•col  before  TOO,  ud  which  w»  take  Id  be  the    oohvilted^  nobody  csn  say  it  comes  titer  ti^e 


charge  against  sir  J.  Feowioh  :I  iDiistGra?e  lea?e 
to  observe,  that  in  all  oovrts  of  jnstioey  where 
any  perMm  is  aocnsed,  he  is  to  make  his  defence 
'secandaiD  allegata  et  probata:.'  it  is  not 
eaoogh  thai  a  oaatter  is  proved,  if  it  be  not  al- 
ledged;  .tior  that  it  is  alledged,  if  it  be  ndt 
^ved>  bat  if  it  be  both  alledged  and  proved, 
thea  U  is  a  full  charge,  and  requires  an  answer. 
l\is  not  only  the  law  of  England,  but  1  believe 
aU  nations,  and  wherever  any  perion  is  to  make 
his  defence,  especially,  in  capital  crimes ;  that 
to. which  he  IS  to  answer  most  be  alledged 
aspstnst  him:  from  whence  1  shall  obs^e 
what  is  alledged  against  sir  J.  Fenwick ;  for,  I 
hope,  we  are  not  concerned  to  defend  htm  fat- 
ther  than  as  to  what  at  this  time  he  is  chai|fed 
with.  This  bill  of  attainder,  as  it  ia  drawn,  and 
DOW  stands  before  you,  doth  not  so  much  as  at- 
ledge,  or  say,  that  sir  J.  Fenwick  is  guilty  of 
the  treason  whereof  be  was  indicted  f  and  that 
hath  prevented  us  from  prodociogc  witnesses  to 
that,  and  several  matters  wbicK  the  king;>!s 
counsel  have  entered  upon :  for  though  yon 
have  permitted  them  to  examine  witnesses  to 
several  things  quite  out  of  the  bill:  yet,  I  hope, 
you  are  not  come  to  any  resoiutiou,  that  these 
matters  shall  be  thought  fatal  to  sir  J.  Fenwick, 
that  are  not  so  much  as  alledged  against  him. 
We  do  not  therefore  think  we  are  bound,  or 
ooght  to  follow  them  in  those  thmga  that  are 
totally  out  of  the  bill ;  and  therefore  bis  beii^ 
l^iiilty  is  not  now  the  question,  because  it 
M  not  Bchaive  open  him. 

The  first  thing  that  is  alledged  in  the  bill  is; 
That  sir  J.  Fenwick  was  mmeted  at  the  ses^ 
■ions,  for  that  which  is  laid  in  the  indictment  to 
he  treason  (whi<ib  by  and  bye  I  shall  crave  leave 
to.be  heaid  to) ;  and,  I  think,  nobody' will  say ' 
this  alone  does  require  any  answer,  forther ' 


son,  bf  anfoir  means,  to  contrive  to  pot  off  his 
triaL 

/Cfctoaes^  thug  the  bill  recites  is,  That  one 
of  4be*  witnesses^  who  ai^ht  have  been  pro- 
.daoed  against  him  upon  hisirifl,  if  it  had  pro- 
ceeded aa'was  intemled,  ia  since  withdrawn. 
tl«annotsay^  bdl  Goodman  is  withdrawn :  bilt 
aS'thahilLitoes  taet  co  much  as  alledge;  that  it 
was  fajf  the  aMana  or  ptocoretoent,  no  nor 
privity,  of  sir  J. 'Fenwick ;  sd  fram  thence  that 

rt  pf  tb6  bill  charged  no  effimoe  hoihe  to  sir 
FenMiiok:  for  in  case  the  same  witness 
hltd  happened  td  have  died  by  the  act  of  God, 
it  would  not  have  been  said  to  have  been  a 

rad  reason  for  this  bill  of  attainder  against  sir 
Fenwick,  unless  he  had  cdntriboted  to  it. 
From  these  pretoises  follows  the  enac|in[( 
fttrt,  That  sir  J.  Fenwick  be  attainted  of  high- 
treasoa;  and  in  future  times  the  act  must  be 
eutii{iBded  to  be  grounded  upon  the  inducement 
totf*  And  I  humbly  submit  it  to  you,  Whe- 
iket  this  bill,  condemning^  him  for  high-trea- 
•onupon  such  recitals,  will  be  thought  to  be 

-These  being  the  allegations  of  the  bill,  I  will 
now,  with  your  fovour,  come  to  that,  which 
they  on  the  other  side  do  mil  proofs ;  «nd  I 
olnSt  hombly  observeto  you,  and  submit  it  to 
your  judgnieot,  Whether  in  the  case  where  a 
man's  lifiTis  to  be  taken  away,  by  a  subsequent 
law  made  on  purpose  for  him,  the  proofii  in  that 
case  ought  not  to  be  much  more  evident,  than 
if  he  were  to  be  tried  by  a  law  kfaready  in 
hieing ?  Jn  my  poor  apprehensbn  (I  speak  it 
with  all  submission  to  vou.  Sir,)  it  woolu  be  too 
much  at  once,  to  make  a  subsequent  law  to 
condemn  a  man  to  deith,  and  to  do  it  upon 
ttoubtful  and  unoertoin  evidence,  or  rather  upon 
no  proof  at  all.    Nothing  conU  excuse  sucli  a 


tlian  to  own  the  fact  or  to  deny  it :  and  we  do  !  law,  but  an  undeniable  proof  of  the  fact.     And 
admit  that  he  was  so  indicted.    I  need  not !  therefore,  surely,  the  position  we  find  of  Mr. 

St.  John's,  in  my  lord  Strafford's 


labouir  much  to  clear  him  of  the  consequence 
a/t'  that  alone ;  for  very  often  innocent  persons 
have  been  indicted  and  accused  (for  an  indict* 
meut  is  no  more  than  an  accusation) ;  and  this 
.  bill,  as  i  have  observed,  doth  not  say  he  is 
guilty.  When  the  bill  hath  recited  that  mat* 
ter,  it  proceeds  to  toke  notice.  That  tb^  by 
some  unfair  prevarications  (for  so  1  agree  the^ 


m  of 
most  dangerouB  'consequence*  I  am  afraid 
none  are  safo,  if  that  be  admitted,  that  a  sab- 
sequent  law  may  take  away  a  man's  life  with- 
out any  evidence,  other  tlian  the  private  opi- 
tuoa  or  conscience  of  every  particnlar  hiw- 
niaker.  He'is  pleased  so  to  assert,  that  it  may 
be  done,  as  in  Rushworth's  History  of  that 


were,  if  the  facts  alksdged  in  the  bill  are  trAe, ;  Trial,  fol.  077.  I  am  sure  if  this  be  *>,  no 
which  by  the  way  hath  not  been  vet  proved,  ;  man  knows  bow  long  his  Mfe  is  his  own :  I 
by  producing  any  one  witness)  did  obtain  the  ^ope  this  doctrine  shall  never  be  followed  or 
king's  clemeucy  to  put  off  his  trial,  in  ejcpec-'  approved.  Sir,  we  have  the  happiness  to  live 
tation  of  an  ingenuous  confession,  which  the  Under  an  establishment  that  every  man  does,  or 
hill  takto  for  granted  he  hath  prevaricated  in,  may  know  the  law  he  is  to  go  by :  every  one 
by  charging  several  persons  of  honour  and  is  bound  at  his  peril  to  take  notice  of  the  laws, 
fidelity  with  matters  of  a  high  nature,  only  by  and  to  act  accordingly,  because  they  may  be 
hear-say ;  and  by  usinr  other  unfair  artifices  ]  known :  but  at  this  rate  none  but  prophets  can 
tp  pu^  off  his  .thai.    How  for  it  is  made  out,  •  liveamoogst  us. 

Ibftt  I  must  submit  to  you;  we  think  at  present  j  In  the  next  place,  I  would  observe  what 
there  is  no  proof  of  it,  and  by  consequence  we   course  they  have  taken  in  their  evidence  who 


are  not  concerned  to  anSwer  it :  but' had  tbew 
proved  it  as  fully  as  it  is  taid  (though  far  be  it 
mm  me  to  excuse  such  a  behavioai) ;  yet 
when  a  criminal  is  to  be  tried  for  that  which 
will  be  of  firtil  eomeqaenoetobini  if  hh  be 


are  the  king's  counsel. 

First,  They  have  betakeiT  themselves  to  that 
which  il  not  alledged  in  the  bill;  and  we  think 
that  this  is  not  agreeable  to  a  course  of  justice. 

In  tbe  DSxr  pteee^  to  »*fc«  out whttttwy 
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A.n.  less. 
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iDtist  pn*  Ibey  have  podooed  liiit  one  fienoa 
that  comes  hither  woa  voce  to  spod^  %»  it ; 
and  I  moat  fake  notice  to  joa,  th«t  heiaMt 
npoo  oath.  I  know  ?ery  well  it  aa^iot  jMr 
ooorae  in  thiahonaeto  adauniater<aB  oaibi  hot 
I  know  very  well,  though  it ia  not  ^einrcoiiffae 
in  this  hoiMe  to  adminkter  an  ^mk^j^  l 
hope,  that  ia  ao fiur  from  beinga ffeaaoftWhy 
thb  hill  ahoald  paai  without  juiealh,  thatitia  a 
ffood  fcaaon  why  auch  a  bill  ahouldnot  hagui 
here :  there  ia  no-  pboe  in  the  wdrld  iHiere  a 
I  is  aentenced  to  death  without  en  oath. 

\  the  case  of  my'tord  Straiord^  the  pi^ceed- 
ing  firat  ynm  inr  way  of  impeachment,  aad^be 
witneaaea  bad  been  first  examkied  nppo  oath 
m  the  House  of  Peers ;  and  that  bfll  ^jd*-  at- 
tainder tekea  notice  of  it^  -reeitiog  that  it  had 
been  folly  proved;  and,  by  eoosequebce^  we 
may  suppose,  that  thej  would  not  oChemise 
have  pained  it,  that  being  the  ground  of  their 
proceeding  upqo that  biliof  attainder:  bat  for 
the  bill  to  be^n  originally  in  this  phice,  to 
ibrm  such  a  ludgment,  tlie  heaviest  that  can 
be  pctmounced  against  a  roan,  a  judgment  of 
death,  corrupting  of  his  blood,  and  fornstlDg  all 
he  has  in  the  worid ;  and  this  upon  hare  alle-' 
gatioiis,  without  so  much  as  the  samgioil  dH  an 
oath,  is  extremely  hard.  Mr.  Porter  b.such  a 
person,  that  I  know  not  how  he  hath  gained  so. 
much  credit,  that  this  act  should  pass  upon  his 
parole  to  take  eway,  the  life  of  a  bmu.  He 
was  lately  of  that  horrid  conspiraoy  of  the  as- 
sassination of  the  king;  and  shall  that  man, 
who  waa  ao  lately  of  that  villaioooa  disposi- 
tion, to  be  engaged  in  a  crime  of  that  Mack  na- 
lore,  and  not  convicted  by  his  own  conaoieoee, 
but  by  the  danger  he  had  run  himself  into,  not 
ao  much  as  pardoned  his  crime,  bnt-at  this 
tiflse,  if  I  Boay  without  offence  use  that  ex-^ 
preanoo,  droi^ng  lor  his  pardon ;  Isay,  shall 
Ibis  person's  lile  be  taken  away  by  his  |Nirole  f 

Sir,  The  next  thing  I  would  go  to,  is  that 
(whidi  likewise  they  call  evidence),  ^Hicb  is 
*"^*—   as  they  term  it,  of  Giodman, 


taken  befiire  a  justice  of  peace  i  bat  he  was 
not  examined,  and  I  must  insist  up^v  it,  that 
though  you  permitted  it  to  be  read,  yet  1  did 
observe  you  did  not  declare  it  to  be  evidence; 
bat  you  were,  I  preaume,  wiUmg  io  bear  all 
things,  and  then  judge  what  would  be  the  evi- 
dence. And,  I  think,  the  king's  counsel  did 
not  press  it  iurther.  Sir,  as  this  is  not  evi- 
dsBce  that  would  be  altowed  ill  an  inferior 
eourt,  so,  I  hope,  you  will  not  aHowH  to  be 
evidence  here ;  fer  then  it  is  like  to  be  iUbiwed 
by  other  conrta,  who  observe  the  proceedings 
bereas  their  great  rule.  Itis  only  what  S&. 
Goodman  thought  fit  to  write  down  without 
being  examined. 

Sir,  the  next  thing  they  resort  to  is,  What 
Goodman  awore  upon  bis  examinadan  ia  ano- 
ther cause,  where  sir  J.  Fen  wick  was  neither 
party  nor  present.  Sir,  there  are, '  I  suppose, 
soch  reaaoos  agalo4  that  aort  of  evidence  from 
Batumi  juatioe,  that  it  ia  not  admitted  in  any 
court:  because  there  may  be  a  weak  defencie, 
erthepcraon  tha|  awaara  it  against  onsi .  per- 


ha|ia  may.  not,  when  fece  fo  face,  have  the 
confidence  to  persist  in  it,  in  case  it  be  fakie, 
against  another ;  or  at  least  that  person  who 
was  not  a  pai^  before,  when  he  conies  upon 
his  trial,  may  think  of  such  questions  as  may  • 
go  a  great  wav  to  discover  the  truth,  may  pro- 
duce such  evidence  against  his  credit  as  may 
overthrow  it. 

But  if  what  is  swoiii  at  one  time  asainst  one 
man  must  be  always  taken  for  tniSi  against 
all  others,  the  trial  of  one  of  the  company  ia 
the  trial  and  condemnation  of  all  the  rest :  and 
how  contrary  ia  this  to  a  fundamental  rule  in 
our  kw,  That  no  evidence  shall  be  given 
against  a  man,  when  he  is  upon  trial  for  his 
life,  but  in  the  presence  of  the  prisoner ;  be- 
cause he  may  cross-examine  him  who  gives 
soch  evidence  ;  and  that  is  doe  to  every  man 
injustice. 

But  I  would  with  submisaum  inquire,  how 
they  are  sure  that  Goodman  would  have  awore 
this  matter  again,  if  he  was  now  forth-coming  P 
Because  he  did  swear  so  in  Cook's  cause,  is  it 
neeessary  that  be  would  swear  ao  again  now» 
if  face  to  fece  with  sir  J .  Fenwick  ?  ^Nibody  can 
say  so  positively  and  absolutely ;  they  only  can 
imagine  it,  because  he  once  swore  it,  therefore 
it  is  possible  that  he  would  do  so  again: 
Whereas  we  may  as  well  say,  he  did  then 
swear  to  save  his  own  life;  and  having  done 
that,  and  found  an  o^rtonity  to  get  out  of  the 
way,  his  own  conscience  might  put  him  upon 
flight,  to  prevent  his  doing  of  it  again,  and  that 
might  be  the  reaaon  for  the  withdrawing  of 
himaelf.  However,  I  insist  upon  it,thattfiere 
is  no  proof  that  it  waa  by  the  procuremoit  of 
sir  J.  Fenwick:  The  bill  does  not  alledge  it, 
and  the  proofs  do  not  come  up  to  it:  Nay, 
theiQB  is  nothing  ofiered  to  such  purpose,  save 
only  that  Mr.  Boiter  was  pleased  to  sa^.  That 
another  man  told  him,  that  the  300  guineas  he 
waa  offered,  and  800  more  he  was  to  have  re- 
odved,  were  to  have  come  from  sir  J.  Fen- 
wick: but  hearsay  evidence  is  to  be  rejected, 
especially  against  a  roan  for'bis  life ;  becauaa 
every  man  is  at  liberty  to  talk  at  large :  But 
God  forbid  that  that  should  be  allowed  for 
evidence! 

The  next  thing  they  went  upon  waa  what 
Mr.  Roe  said ;  that  Mr.  Di^hton,  who  bv  your 
permission  is  solicitor  for  sir  J.  Fenwick,  waa 
inquiring  of  him  what  he  could  say  to  take^ofF 
Goodman'a  eridksnce:  The  worda  I  thiok  he 
used  were,  What  -  he  could  say  to  discredit 
Goodman'a  evidence ;  and,  I  hope,  that  doea 
no  way  afieet  air  J.  Fenwick :  Fbr  it  doea  not 
appear  that  he.had  any  authority  from  him; 
bet  it  is  only  suspect^,  because  he  is  now  so- 
licitor for  hnn,  which  he  was  admitted  to.  after 
the  time  spoken  of.  But  I  take  the  werda  to  be 
nothing  relating  to  Goodman's  withdrawing  of 
himself;  but  to  inquire  what  be  could  say  to 
diacredit  his  testimony,  which  auppoaeth  he 
would  appear ;  and  imports  the  quite  contrary 
of  withdrawing  himself  t  and  if  had  ffone  no 
farther,  I  thinStj  there  had  been  no  fault  m 
that;   foa  aajr  sotioitot  may  enquire  up  and' 
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fk>wn  for  the  advantage  of  bis  client ;  and  the 
.  word  solicitor  imports  his  einployineot.  As 
to  the  oflr«r  Mr.  Roe  says  he  made  him  of  a 
▼cry  mat  recompence,  how  far  he  is  guilty  of 
th^l  suppose  he  can  give  some  acoonnt,  if 
you  should  please  to  enter  into  an  examination 
of  it ;  and  as  I  find  he  does  not  donbtto  clear 
.  himself:  so  that  sir  J.  Fen  wick  is  in  no  sort 
proved  to  be  privy  to  Mr.  Goodman's  with- 
drawing himself,  much  less  4o  be  proved  to 
have  had  a  hand  io  it. 

There  is  one  thing  more  I  would  offer,  and 
that  is  grounded  upon  the  bill  of  indictment 
preferred  at  the  Old  Bailey  against  sir  J.  Fen- 
*  wick  ;  That  the  matter  in  the  very  indictment 
that  they  have  read  on  th&  other  side,  as  it  is 
there  laid,  and  as  far  as  it  hath  been  offered  to 
be  here  proved,  does  not  amount  to  treason  ; 
or,  at  least,  it  hath  been  made  a  very  great 
(feubt,  and  by  some  within  these  walls :  Bat  this 
'  1  offer  with  all  submission ;  I  have  the  author 
in  my  hand,  who  is  a  person  of  note  of  the 
king's  counsel ;  he  hath  furnished  me  with 
such  arguments  as,  I  hope,  I  may  be  admitted 
to  put  you  in  mind  of  without  ofljence. 

Themdictmcat  lays.  That  there  was  a  con- 
spiracy and  agreement  to  call  in  foreign  power, 
and  to  that  purjiose  to  send  Charnock  to 
France  ;  but  tbemdictment  does  not  say,  That 
Charnock  was  sent,  only  that  there  was  a 
meeting,  and  an  agreement,,  and  a  conspiracy, 
to  send  him  :  So  the  indictment  does  not  lay 
it  as  a  thing  done,  nor  does  the  bill  charge  it  so ; 
hut  only  takes  notice.  That  he,  I  mean  sir  J. 
Fenwick,  was  indicted  for  conspiring  and 
agreeing  to  call  in  a  foreign  force ;  so  that 
this  bill  does  not  say  that  Charnock  was  sent 
And  I  appeal  to  you.  Whether  it  be  proved 
that  he  was  sent:  For  Mr»  Porter  says  no 
more,  but  that  there  was  a  meeting  jit  the 
King's  head,  and  he  named  sir  John  Fenwick 
to  be  one  who  was  present ;  and  there  it  was, 
be  says,  agreed,  that  Charnock  should  be  sent 
•  into  France.  Now,  if  there  was  nothing  more 
than  an  agreemeift  and  conspiracy  to  do  it,  and 
no  further  act,  but  such  a  meeting  to  do  it,  but 
the  peraon  was  nqt  actually  sent,  or,  at  least, 
not  proved  to  be  sent ; '  then,  from  this  learned 
a'uthor's  opinion,  I  insist  upon  it,  that  this  Lb 
not  a  sufficLbnt  overt-act  of  treason.  In  the 
late  case  of  my  lord  Russd,  whose  innooency  is 
▼indicated  by  thb  author,  he  takes  noUoe, 
That  a  conspiracy  or  agreement  to  levy  war  is 
not  treason,  without  actual  levying  war  ;  and 
of  that  opinion  was  my  lord  Coke,  and  my 
Lord  Chief  Justice  Hales.  A  conspiracy  or 
agreement  |o  call  in  foreign  foroea,  unless  ac- 
tually done,  or  a  person,  at  least,  actually  sent, 
or  something  more  than  a  bare  agreement  for 
that  purpose,  is  the  same  as  a  conspiracy  to 
levy  war.  And  in  the  case  of  my  lord  Russel, 
the  proof  being  only.  That  he  and  others  met 
together,  and  agreed  to  seize  upon  the  goards, 
aM  l^y  war,  which  he  never  actually  did,  it 
is  insisted  upon  by  this  author,  that  that  was 
nottKooon;  for  that  indictment  went  no  far« 
Ihor. .  Aa4  tboriforoiDj  witlior aay^  «•  Show 


me  where  such  an  accosatioa  ivaa  ever  agreed 
to  be  more  tlian  a  conspiracy  to  levy  war  ;  and 
that  such  a  conspiracy  was*  ever  agreed  to  be 
treason  within  the  statute  of  Edward  3,  till 
within  these  few  years." 

Sir,  now  I  must  humbly  submit  it  to  yon, 
whether  this  be  any  thing  pnore :  and  for  the 
purpose  ydu  will  please  to  consider.  What  thia 
present  l&ll,  and  what  that  bill  of  indictment 
is:  for  it  is  not,  .for  that  Charnock  was  aent 
into  France  to  solicit  forces  ;  but  only  that  sir 
J.  Fenwick  was  at  a  meeting,  where  they  did 
agree  so  to  do.  Calling  in  foreign  forces  is 
levying  war,  but  conspiracy  to  levy  war  ia  noi 
treason,  unless  it  be  actually  done:  a  con- 
spiracy to  call  in  foreign  forces  is  notbiog 
more.  And  therefore  I  humbly  insist  upon  it. 
That  neither  by  this  bill,  or  by  the  indictment 
recited  in  it,  or  the  proo&  offered  before  you, 
any  thing  is  eha^gM,  but  .only  an  agreement 
at  the  meeting  mentioned  by  captain  Porter,  a 
single  person,  and  he  not  upoii  oath,  to  call 
in  foreign  forces.  For  he  only  says.  That 
Charnock  told  him  he  had  been  m  France.  I 
shall  not  trouble  you  any  further ;  we  have 
not  thought  fit  to  produce  witnesses,  tor  the 
reasons  l^ave  offered :  for  that  we  do  not 
find,  that  sir  J.  Fenwick  throughout  the  bill  is 
charged  with  being  guilty  of  treason ;  and  wo 
are  not  willing  to  enter  upon  the  d^noe  ^  a 
matter  not  charged  upon  him.  I  hope.  Sir, 
you  will  not  make  a  precedent.  That  where  a 
person  is  indicted,  and  ready  to  abide  hia  trial, 
m  the.  ordinary  course  of  justice,  as  sir  J. 
Fenwick  now  is,  that  he  might  be  taken  out  of 
the.  hands  of  the  ordinary  iudgea,  and  he 
brought  to  this  bar,  to  receive  bii  trial  here. 

A  matter  of  this  nature  may  be  of  wery  great 
consequence:  we  know  at  present  upon  what 
grouudwesUnd;  for  by  the  statute  of  Edward 
3,  we  know  what  is  treason ;  by  the  two  sia- 
tutes  of  Edward  6,  and  the  late  act  of  treason, 
we  know  what  is  proof;  by  the  sUtute  of 
Magna  CharU,  we  know  we  are  to  be  tried, 
'  per  legem  tentt  et  per  judicium  parium ;' 
that  is,  a  peer  by  his  peers,  and  a  commoner 
by  a  jury :  but  if  hills  of  attainder  <»me  into 
fashion,  we  shall  neither  know  what  is  treason, 
what  is  evidence,  nor  how,  nor  where  we  are 
to  be  tried,  ^r,  I  submit  it  to  you,  and  hope 
this  bill  shall  not  pass. 

Sir  B.  Shower,  Mr.  Speaker,  1  am  of  coun- 
sd  for  sir  John  Fenwick,  the  prisoner  at  the 
bar :  and  first,  I  am  humbly  for  to  thank  yovL 
for  your  candour,  of  which  1  have  had  fre- 
quent experience  ;  and  humbly  beg  for  myself. 
That  if  1  offer  any  words  that  are  indecent,  or 
unfit  for  me,  that  you  will  interrupt  mo;  for  it 
is  furthest  from  my  intention  so  to  do.  The 
bill  that  is  brought  into  this  House  against  sir 
John  Fenwick,  is  that  whereby  every  one  of 
you  (with  submission)  are  to  declare  and  pro- 
noonce,  That  he  shall  be  drawn,  hanged,  and 
quartered,  as  a  traitor.  And  the  quertion  be- 
fore  you  is,  Whether  you  will  do  this  in  this 
■so?  • 

Sir.  I  oh^  not  pretend  to  ^ueMioot  nor  enter 
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»!»  9Mf  debgle  dr  irgftiineiit  in  this  tfain^  cm- 
cersiog  the  power  of  piiriiaiiiaits:  no  qoeslaoD, 
hat  in  all  go? enmentSy  there  is  aome  supreme 
power ;  moA  by  oar  constitation  it  is  lodged  in 
the  kiog.  Lords  and  Commons.  There  are 
precedents  of  altaiaders,  and  that  many  ;  but 
can  they  shew  me,  where  there  hath  been  any 
attainder  by  parliament,  for  htgh*treason,  upon 
one  single  act,  which,  if  treason,  was  iletermi- 
nsble  at  common  law  ?  There  have  been  bills 
of  attaiader  for  flagrant  treasons,  and  for  great 
ntbisters  of  state :  some  topping  sinners,  who 
hare  been  abore  judges  aoci  jury,  and  whom 
iaferior  ooarts  could  not  tell  what  to  say  to: 
bat  I  believe  1  may  say  this.  That  for  a  single 
emsolt  or  agreement  between  four  or  iure  pri- 
ute  gentlemen,  in  a  private  room,  in  which 
there  was  no  dan^,  bot  by  the  consequence 
of  the  revelation,  if  it  was  put  in  practice,  no 
saan  can  sliew  any  precedent  for  attainting  any 
person  in  parliament. 

If  you  please  to  obsenre,  ttie  95  Edw.  3 
raenres  the  power  to  parliament,  to  proceed  in 
tieason  not  expressed  within  the  statute ;  bot 
as  to  the  compassing  the  king's  death,  sdher- 
ing  to  the  king's  enemies,  and  those  things 
that  are  theve  particularly  specified,  it  seems 
the  sense  of  the  parliament  to  leave  them  to 
the  nilea  of  the  common  law.  So  1  Hen..  4. 
No.  144,  upon  the  roll  it  is  at  large  complained 
cf  aeoQsations  in  parliament  for  treasons  and 
felonies,  and  declares  for  the  fotuie,  they 
should  be  determined  in  the  inferior  courts. 

1.  This  was  ocessioned  by  sir  Raw.  Hanray ; 
Cotton's  Abridgment,  189. 

There  b  a  mehuicholy  prroedent  or  two  of 
single  acts  of  attainder;  but  they  are  most  of 
them  reversed.  Sir  Thomas  Hazey  in  Richard 
Ue  Snd's  time  was  attainted  for  bnoging  in  a 
bill  into  the  Commons  Honse  against  the  pre- 
rogative; but  1  Hen.  4,  it  was  reversed  with 
great  censure,  Cott  Abridg.  368,  363.  There 
are  others  in  Hen.  8*s  time,  but  they  were  for 
acts  in  that  reign,  which  were  questionable, 
irhetbcr  or  no  within  the  statQte  of  £dw.  3, 
and  were  for  such  actwns,  as  perhaps  were 
not  for  the  honour  of  the  prince,  or  good  of 
tfa«  government,  to  disclose  by  public  trial,  as 
tbe  attainder  of  the  queen,  and  othera  con- 
cerned. 

I  beg  leave  to  repeat  the  words  of  a  great 
aatbor,  the  bishop  of  Salisbury,  in  the  History 
of  tbe  Refomiatitin,  which  I  crave  leave  rather 
to  do,  because  it  hath  (»een  apnrored  of  by  this 
House,  for  he  bad  thanks  of  the  parliament  for 
it ;  fol.  359,  360.  where  sjieaking  of  these  sort 
ofattainders^  he  says,  "  AAer  these  executions, 
followed  the  parliaiuent  in  1539,  in  which 
these  attainders  ivere  not  only  confirmed,  but 
divers  others  were  maile  of  persons  in  custody, 
witbout  bringing  tbem  to  trial;**  (and  he 
isj9)  **  which  cannot  be  enough  condemned 
u  a  breach  of  the  most  sacred  and  unalterable 
ru)ps  of  justice." 

That  of  the  marchioness  of  Exeter,  &c.  I 
shall  make  po  paraphrase  upon  it :  there  is  no 
question  but  you  will  agree,  and  I  must  admit, 

VOU  XIH. 


A.  D.  1690. 


[6M 


Salos  P6pa1i  to  beSnprema  lax ;  but  for  av 
act,  not  the  hot  of  May,  but  last  May  was 
twelre  months,  the  danger  passed,  the  persona 
executed  that  were  concerned  in  the  great 
treason,  and  all  dilnger  that  might  have  lieea 
from  that  act  goqe,  and  no  fear  now  coocem- 
ing  itj  1  hope  you  will  not  use  the  extraor- 
dinary power  of  the  legisbtive,  to  punish  for 
that  tact  whiph  may  be  punished  by  the  ordi- 
nary rules  of  law. 

The  reason  suogeited  in  the  bill  is,  That  il 
is.  impossible  to  have  this  gentleman  tried  by 
the  rulea  of  the  common  law  ;  for  otherwise 
there  is  none:  for  yon  will  not  waste  vour  time  \ 
and  if  the  doctrine  that  was  broached  here  yes-> 
terday  be  true,  there  is  no  occasion  to  troublet 
you  now;  for  according  to  their  doctrine, 
there  is  legal  evidence,  and  there  is  no  vneed  of' 
a  bill  of  attamder ;  but  taking  that  for  granted, 
that  we  must  do ;  otherwise  there  is  no  ressba 
for  this  bill.  Then  the  bill  savs.  That  Good- 
man was  an  evidence,  and  that  he  is  with* 
drawn ;  which  I  must  observe,  is  neither  laid, 
nor  proved  to  be  bv  tbe  privity,  consent,  or 
procurement  of  sir  John  Fenwidc.  There  in 
no  pretence  of  it  in  the  bill ;  no  insinuation  of  it, 
nor  anv  evidence  to  that  purpose.  Then  sup- 
pose Goodman  is  withdrawn,  we  may  presume 
you  will  not  pass  a  bill  to  pot  sir  John  Fen- 
wick  in  a  worse  condition  than  if  Goodman  was 
present,  if  he  had  been  ready  to  have  sworn 
the  same  thing. 

In  case  you  do  pass  this  bill,  you  do  put  sir 
J.  Fenwick  in  a  worse  condition  than  he  would 
have  been  if  Goodman  were  here :  perhaps  ir 
might  have  been  reasonable  to  have  an  act 
passed,  that  Goodman's  depositions  should  be 
read  at  the  trial,  if  Goodman  was  withdrawn ; 
but  we  hope  it  cannot  be  a  reason  ta  condemn 
sir  J.  Fenwick  of  high-treason  without  trial; 
for  the  consequence  of  this  is  (if  it  were  by  his 
means),  that  be  is  punished  greater  tl^an  the 
thing  requires.  For  if  Goodman  was  here,  sir 
J.  Fenwick  would  have  had  his  trial  by  a  jury, 
tbe  benefit  of  challenges,  exceptions  to  tbe 
array,  might  have  challenged  upon.account  of 
favour,  it  any  of  the  grann-jur^  had  been  im- 
panelled ;  had  his  legal  exceptions  to  the  tes- 
timony of  the  I  witnesses ;  might  have  these 
witnesses  examined  upon  oath;  might  give 
evidence  upon  oath  to  it ;  and  all  this  he  is  de- 
prived of:  so  that  now  he  is  in  a  worse  condi- 
tion, by  Goodman's  absence,  than  if  he  was 
present.  We  insist  upon  it,  therefore,  and 
submit  it  to  you,  whether  any  punishment  can 
be  imposed  by  the  legislative  power,  but  only 
to  supply  that  defect,  and  put  tlie  case  in  the 
same  circumstances  it  woulil  have  been,  if  such 
a  miscarriage  had  not  been  committed.  But 
this  bill  is  to  condemn  him  to  death  upon  tbe 
oath  of  one  witness,  though  there  was  your  act 
of  parliament  last  year  requires  two.  With 
submission  to  their  judgment,  it  was  the  law 
of  the  land  before  that ;  and  in  all  cases,  where 
trials  are  <  per  testes ;'  and  it  is  tlie  law  of  God, 
and  the  law  of  the  whole  world  ;  and  no  law 
allows  a  man  to  be  condemned  but  by  two  wit- 
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and  tb<  retMta  that  here  one  witneaa  is 
admitted,  is,  Secaase  he  hath  the  beQe6t  of  a 
jury,  and  chaHeoi^  to  them,  who  thfc  law 
•apposes  are  privy  to  the  iaet,  and  therefere 
'  are  to  eome  from  the  ridnage,  from  the 
Beighbonrhood  of  the  place  where  the  party 
dwells ;  and  for  that  reason,  in  cases  of  felony, 
where  no  statote  interposes,  the  law  allows  but 
one  witness.  Natural  reason  requires  two  wit- 
nesses in  case  of  so  great  crimes,  because  that 
one  witness  can  be  no  rule  to  sfuide  yOur 
judgments;  one  affirms,  the  other  oenies ;  this 

15  equal ;  and  presumption  ought  to  be  on  the 
aide  of  innocency,  rather  than  otherwise;  but 
we  hope,  in  this  case,  it  will  not  be  thought 
reasonable  to  pass  the  bill  to  condemn  sir  J. 
Fenwick  for  treason,  and  to  condemn  him  to 
the  basest  of  executions,  upon  the  testimony, 
nay,  upon  the  parole  of  one  witness.    And  it  is 

.  no  more  than  if  Goodman  had  been  dead,  then 
you  would  not  have  done  it.  If  Goodman  and 
Porter  had  both  come  to  this  bur,  you  would 
not  hare  done  it,  but  bare  referred  him  to  his 
trial  at  the  common  litw.  Now  what  is  there 
pretended  by  them  to  induce  you  to  judge  the 
contrary,  or  at  least  without  so  much  as  an 
allegation  in  the  bill,  that  sir  J.  Fenwick  pro- 
cured his  withdrawing?  I  propose  it  to  your 
^consideration,  Whether  there  be  any  proof 
that  Goodman  is  withdrawn  f  He  was  once  in 
custody,  let  out  upon  bail,  the  prosecutors  ap- 
proved the  bail,  he  never  yet  called  upon  his 
reoognizanee ;  nay,  there  is  not  one  tittle  of 
evidence,  but  that  Goodman  may  be  in  the  same 
lodging  where  l|e  was:  and  then  suppose, 
when  you  have  passed  this'  bill,  Goodman 
should  appear  agam,  and  contradict  his  testi- 
taony  he  has  given^befbre  ;  then  it  may  be  too 
late  for  yoii  to  do  riffht  to  sir  J.  Fenwick.    It 

16  not  so  much  as  offered  that  Goodman  could 
not  be  found ;  they  offered  a  printed  procla- 
mation, which  I  am  sure  the  king's  Serjeant 
will  not  allow  to  be  any  evidence.  Whether  it 
passed  the  ^at  seal  before  it  was  printed,  or 
whether  it  passed  it  at  all,  nm  constat;  for  it 
was  not  read ;  they  waved  it.  It  does  not  ap- 
pear sir  J.  Fenwick  consented,  or  procured 
Goodman's  withdrawing;  he  could  not  pro- 
cure it,  for  he  was  a  prisoner,  and  so  not  likely 
to  affect  it,  being  a  prisoner,  especially  for 

As  for  my  lady  Fenwick,  whether  she  did 
so  or  not,  1  am  sure  you  will  be  of  opinion,  it 
ought  not  to  affect  sir  J.  Fenwick:  suppose 
Clancy  a  stranger  to  sir  J.  Fenwick,  and  in 
troth  he  never  saw  him :  or  suppose  him  a 
friend,  and  he  officiously  did  what  he  did ;  he 
ought  to  answer  for  it ;  and  I  tbin^  he  hath 
undergone  the  punishnaent  the  law  thought  fit 
to  inflict  in  that  case ;  it  is  his  own  crime,  and 
by  the  rules  of  justice,  no  man's  crime  ought. 
to  tend  to  the  punishment  or  misfortune  of  ano- 
ther man:  the  act  of  one  criminal,  thought  to 
be  a  party,  or  acquaintance,  or  a  friend  of  sir 
J.  Fehwick*s,  ootrht  not  to  affect  him,  nor 
nobody  but  the  acior ;  it  is  be  that  hath  suf- 
.fin^tbrit. 


And  what  hath  been  said  In  that  nmtler  evgbt 
not  to  inflvenoe  yoor  jtldgments;  for  it  is  not* 
improlMble,  but  what  Ctoncy  told  Porter  is 
false ;  you  will  never  idlow  hear-say,  nor  per* 
mit  your  judgment  t»  be  governed  by  any 
thing  but  what  is  certain,  and  hath  all  tlie 
moral  rules  of  persuasion  :  hear -say  wan 
never,  by  any  law,  in  any  court  of  the  woiM, 
allowed,  nor  indeed  believed  in  private  eon^ 
versation. 

As  to  my  lady  Fenwick,  there  is  this  for- ' 
ther.  That  luisband  and  wife,  in  respect  of 
crimes,  are  distinct  persons;  and  what  one 
does  cannot  affect  the  other,  no  more  than  she 
deserves  to  be  executed  for  what  sir  John 
Fenwid[  did :  and  as  to  what  Porter  says  con- 
cerning it,  it  only  relates  to  himself;  it  proves 
no  soegestion  of  the  bill,  which  is,  Tliat  Good- 
man IS  withdrawn,  because  a  stranger  to  sir  J. 
Fenwick  fand  it  must  be  so  in  eonstroction  of 
law)  made  an  attempt  upon*  oaptahi  Porter ; 
therefore  Goodman  beii^  withdrawn,  there 
was  an  attempt  upon  him,  and  by  the  same 
person,  and  by  the  same  means :  this  is  no  evt- 
dence  ;  it  carries  no  logic  in  if,  and  will  not 
prevail  upon  your  judgment. 

We  Ofier  another  thing:  to  your  consi* 
deration :  it  is  said,  that  one  Roe  was  spoke  to 
by  a  solicitor  of  sir  J.  Fenwick's,  Whether  or 
no  he  could  say  any  thing  to  the  discredit  €^ 
Goodman,  as  to  his  robbing  or  clipping  ?  The 
asking  of  that  question  was  lawful ;  and  to. 
desire  him  to  testify  it  was  lawful:  I  must 
agree,  to  ofier  too  great  a  sum  of  money  may 
subject  him  to  an  information  in  the-King^ 
Beneb ;  (but  Mr.  Attorney  knows  that  b^) 
but  God  rorbid  it  should  affect  sir  J.  Fenwick ! 
Mr.  Dighton  was  not  his  solicitor  at  that  time, 
not  appointed,  nor  had  any  liberty  to  come  to 
him  ;  besides,  it  cannot  be  an  evidence,  nor 
cannot  induce  yon  to  believe,  That  the  same 
person  was  instrumental  to  set  away  Good- 
man, beoiuse  he  asked  Roe,  if  he  knew  Good- 
man to  be  guilty  of  those  crimes ;  for  there  is  ' 
no  evidence,  that  he  asked  him  to  persuade 
him  to  withdraw  himself. 

There  is  another  thing  we  could  offer  to  yon : 
there  Is  no  proof  of  that,  which,  upon  the  first 
reading  of  this  bill,  was  aimed  at,  to  be  au- 
nishnl  with  greater  pains  than  the  common  law 
inflicts,  and  that  is,  the  giving  of  false  papera 
and  accusations  against  great  persons ;  tliey 
have  not  attempted  any  filing  like  it ;  so  that 
that  is  to  be  taken  as  if  there  was  no  such  thin^. 
Neither  is  there  any  proof  of  protracting  his 
trial,  by  any  promises  of  confession  or  disco- 
very ;  they  opened  it,  but  did  not  attempt  the 
proof  of  it,  but  waved  it 

But  take  it  to  be  so ;  I  hope  you  will  not  pass 
an  act  to  attaint  a  man  for  making  a  fiilse  ac- 
cusation, which  only  incurs  an  action  of  Srcn* 
datum  Magnaiumy  or  fine  and  imprisonment 
upon  an  tndidtment;  and,  1  hope,  you  will  not 
condemn  him  to  a  greator  punishment,  when,  at 
the  time  he  did  it,  he  had  no  notice  of  that 

Sunishmenti    The  design  of  the  law  ia  to  io- 
aence  men  by  ftar  of  penalty  \  and  ham  cam 
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be^  «Im»  penalties  areiM(lHM>vti«kthe 
)tho  fact  was  ooomitted?  I  apeak  with 
I  atill ;  it  aeenumat  just,  that  I  abould 
tb  80  much  cantioB,  fcon  anactioD 
that  ezpons  ne  to  the  penalty  of  SO/,  as  from 
aa  aotioa  for  which  the  law  says,  I  shall  forfeit 
fay  Kfe;  bow.  Sir,  in  this  case  it  oiight  be  ex- 
pected that  he  should  incur  the  penaHjr  of  fine, 
piliorj,  and  imprisMiment ;  but  not  that  he 
couid  incur  the  penalty  of  death. 

Then,  Su*,  as  to  the  protracting  of  histriar 
by  aoeh  promises  of  confession :  certainly  the 
pitting  off  his  trial,  in  itself,  is  so  far  from 
beiD^acrime,  tbatitcannolbe  thoiwfatbut  law- 
lul :  it  is  erery  naan's  doty,  upon  the  principle 
of  edf-preserration ;  and  it  was  at  the  liberty 
of  the  gofemment  and  ministers,  to  do  as  they 
thought  fit  in  it. 

Id  the  next  place,  we  do  Insist,  that  there  is 
«a  treasoD  alledged  nor  pro? ed  in  this  case : 
tlMse  is  no  pretence  of  truth  nor  charge,  in  ra- 
1  of  tltt  assaasinalion ;  aer  of  buymg  of 
I  or  horses,  though  mentioned  in  theJndict- 
i:  and  if  sir  J.  Fenwick  had  been  to  hare 
tried  upon  this  imhctment,  and  they  had 
had  both  these  witnesses  there,  all  that  could 
have  bean  prored,  roust  be  of  the  consult ;  as  to 
the  rest,  be  must  hare  been  ibund  not  guilty : 
and  1  heiieve  it  is  most  notorious,  that  the  whole 
eompaay  there  could  not  hare  raised  what  was 
talked  of.  Now,  as  to  this  single  act,  ithath 
beeo  aaid,  that  a  conspiracy  to  let y  war  is  not 
treassQ :  My  lord  Russel  was  attamted  for  it, 
aad  that  attainder  was  reversed  upon  this  very 
acttWDt,  and  the  act  declares  the  reason  of  it, 
he  bemg  denied  his  Uwful  challenges,  and  by 
etraiaed  constnietwn  of  treasons  he  was  unlaw- 
luUv  coaricted  of  treason.  Now  the  orert-aot 
ia  the  iMlictment  was  this,  that  my  lord  Romel, 
and  others,  did  consult  and  conspire  to  seise 
the  king's  goards:  the  proof  of  it  went  further, 
tbattbey  sent  sir  Thomas  Armstrong  to  view 
them  aad  seise  them :  but  then  the  question  is, 
whether  the  cansultii^  to  send  a  man  to  inrite 
iaragD  fiirces,  is  any  more  than  a  consult  to 
seise  the  king's  guards?  We  say  each  are 
levying  of  war,  and  it  is  not  within  the  clause 
of  adherinfr  to  the  king's  enemies;  for  they 
must  be  either  present  aiding  and  abetting  of 
them,  or  sendmg  them  money,  arms,  and  am- 
muaitieB,  aad  the  like;  and  I  think,  for  that,  I 
may  appeal  to  vour  act  made  against  corres- 
ponding with  the  king's  enemies;  which,  1 
soppoee,  if  the  kw  before  was  otherwise,  it 
needed  not  to  have  beea  made.  Now  here  tg 
eolv  a  eeasuH  and  sgreement  to  do  this  act. 

It  faetb  been  questioned.  Whether  teribere 
at  ^geri  f  But  here  it  is  only  miltere  ;  nay, 
it  is  net  80  much,  it  is  only  a^remre  mUtere ; 
m.  men  had  between  them  a  little  private  dis« 
eourse,  and  at  Ust  one  of  them  did  agree  to  send 
Chamock  to^  France :  The  qaestien  is,  whe- 
ther the  law  of  the  hind  will  ivarrant  this  to  be 
I  ?    And  if  not,  then  you  must  not  pass 

I  act  upon  sudi  a  single  peiat    Dr.  Story's 

a  is  deoied  to  be  hiw ;  this  esse  ia  no  more 
I  thai  in.  my  loidl^yer,  iw  writipg  a  latlsr 


to  iavite  (ht  Spanisfa  kiag  to  invade  Eoglaod ; 
and  it  was  a  tine  of  great  lear  of  them,  a«  it  is 
of  the  Freaeh  king  aow  ;  and  be  was  attMiotcd 
upon  that,  but  that  judgment  hath  been  ques- 
tiooed  aad  denied  to  be  law.  My  lord  Haiea 
expressly,  in  his  Pleas  of  the  Crow  a,  says,  that 
a  conspiracv  to  levy  war  is  not  an  overt-act  of 
the  king's  death  ;  and  that  attemptieg  to  levy 
war  is  not  treason.  Now  the  sorts  of  treasons 
are  these  three ;  compassing  the  kind's  death ; 
levying  war ;  or,  adneriog  to  the  king's  ene- 
mies. Now  for  compassing  or  agreeiug  to  levy 
war,  to  apply  that  to  be  an  overt- act  of  com- 
passing the  king's  death,  hath  been  always 
complained  of  as  a  strain  of  the  Uw. 

Upon  these  reasons,  we  think  this  would  not 
have  been  an  act  of  compassing  the  kin|^s 
death,  as  laid  ia  the  indictment ;  and  then  it  it 
be  hut  a  question,  whether  it  be  or  no  ?  we  hope 
you  will  not  proceed  in  your  legislative,  espe- 
cUlly  when  he  is  deprived  of  the  advantage  of 
inaisting  on  this  at  his  trial  at  ooinmon  law  : 
witnesses  are  there  npoa  their  oaths ;  he  Anight 
have  had  a  cballedf^e  to  the  jury  ;  he  might 
move  in  arrest  of  judgment.  Now  the  question 
is,  whether  you  will  pronounce  sentence  of 
death  upon  him  for  high-treason,  upon  one 
single  2^  a  year  and  a  milf  ago,  just  after  the 
act  of  parliament  for  regulating  trials  in  cases 
of  high -treason ;  and  if  we  had  had  a  trial  at 
law,  we  should  have  canvaased  these  things^  if 
we  had  witnesses  upon  their  oaths ;  for  the 
pardon  reached  the  29th  o^  April,  they  could 
awear  SiO  new  discourse  but  just  in  May ;  and 
now  they  aay  it  was  in  the  middle  of  May  ;  if 
it  had  been  before,  the  king's  grace  would  have 
ezemnted.sir  John  Fen  wide  from  punishment ; 
and  tnese  things  we  should  have  had  the  ad- 
fanfage  of,  if  we  had  had  the  liberty  of  a  trial. 
There  ia  another  conskleration ;  mi*  J.  Feu- 
wick  hath  pleaded,  and  hath  so  pleaded  to 
issue,  and  issue  is  joined,  and  a  Venire  Fqeiaa 
is  awarded.  Now  we  submit  it  to  you,  who* 
ther  you  will  think  fitto  toke  it  out  ot  the  hands 
of  the  common  law,  when  there  is  no  extraor- 
dinary necessity  ?  And  the  consideration  we 
have  to  offer  to  you,  if  vou  do  not  cast  out  thia 
bill,  if  we  should  have  the  gfood  fortuue,  a^  we 
hope  for  in  another  place,  sir  J.  Fenwick  stands 
still  liable,  and  must  submit  to  his  trial,  if  the 
king's  counsel  think  ii|  to 'prosecute  him,  anil- 
we  think  it  hard  to  undergo  your  censure,  to  be 
condemned  in  this  place  ;  and  if  (perhaps)  he 
be  acquitted  here,  to  undergo  the  lilce  danger 
in  another,  and  then  to  be  tried  in  a  third  :  and 
for  these  ressons,  we  hope,  you  will  reject  this 
bill. 

Serj.  Gotld.  May  it  please  yon,  Mr.  Speaker, 
I  have  hearkened  to  what  these  gentlemen  have 
ob^ted,  and  could  not  be  aware  of  all  they  have 
said  ;  they  have  eniarged  upon  mveral  toptce ; 
I  shall  recollect  them  as  .well  as  I  can,  and  an- 
swer them  in  the  method  they  have  taken.  I 
never  did  think,  that  the  pariiament  would  take 
things  out  of  the  ordinary  course  of  jiislice, 
nor  attaint  any  of  treason,  unless  in  caaes  es- 
traofdiaary  ;  and  tbsefegsnihMaea  have  agreed, 
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that  ID  cases  extnordiDaiy  they  bare  done  it 

They  likewise  bave  agreed,  andf  sir  Bartholo- 

mew  Shower  has  lold  you,  that  there  are  some 

ireasonii,  by  the  statute  of  25  Edw.  3,  reserved 

by  that  act,  to  be  declared  by  parliametit.  Sir 

Thomas  POwi«  says,  This  is  taicen  out  of  the 

ordinary  course  of  justice  :  So  s^ys  sir  Bartlio- 

lomew  Shower;  says  he,  here  is  an  indictment 

before  you,  tbe  party  bath  pleaded  not  gfuilty  ; 
.  and  they  say  he  may  be  tried  in  tbe  ordinary 

course  of  the  law  :  and  theretbre  they  look 

upon  it  as  improper  to  bring  it  here. 
The  gentlemen  are  mistaken  rery  much,  to 

think  that  I  did  say,  that  the  examraation  that 

I  said  was  evidence  here,  would  be  allowed 

below.    If  I  had  thought  so,  I  should  hare 

thoup^ht  at  the  same  time,  this  House  would 

not  nave  meddlM  with  it :  but  I  do  disagree 

with  them  in  this  ;  and  take  it,  that  where  a 

case  is  extraordinary,  jou  will  come  and  med- 
dle with  the  matter.    Here  is  an  abominable 

treason,  t6at  is  agreed  on  all  hands..   Here  is 

plot  upon  plot ;  herte  hath  been  a  plot  now  to 

take  away  the  king's  evidence  ;  there  was  two 

witnesses  in  the  beginning ,  and  it  is  very  plain 

that  one  of  them  is  not  here  ;  for  that  here  was 

a  proclamation  produced,  and  I  did  look  upon 
■  that  matter  as  taken  for  granted,  that  €h>od- 

man  was  withdrawn,  and  for  that  matter  they 

may  be  easily  satisfied.    Tliey  say,  we  have 

not  proved  the  suggestions  of  the  bill ;  but 

we  tniuk  we  have :  for  first  of  all,  captain 

Porter  hath  here  sworn  it  expressly  ;  it  is  not  a 

tiling  of  loose,  bare  talking,  but  be  hatll  pntved 

a  deliberate  aud  formed  conspiracy  ;  be  bath 

proved,  that  it  was  actually  agreed  upon  a  first, 

and  at  a  second  time ;  and  that  Charnock  was 

sent  iu  order  to  the  execntaon  of  it :  and  what 

was  it  for  ?  It  was  plainly  to  depose  the  king-. 
He  telb  you,  for  that  purpose  they  had  de- 

•  sired  8.000  foot,  1,000  horse,  and  1,000  dra- 
:  goons  from  tbe  French  king  ;  and  these  gen* 
-  uemen  agreed  to  join  them.  Now  can  there 
'  be  a  greater  evidence  of  deposing  the  king,  and 

consequently  of  innSginipg  Iris  death  f  It  is 

•  an  evidence  of  the  imagination  of  the  death 
of  the  king,  as  well  as  of  the  rebellion  ;  it 
being  so  in  the  necessary  consequence  of  it. 
Now,  I  think  he  bath  fully  proved  that.    Then 

.  we  offer  to  you,  how  far  you  wiil  allotv  of  this 
examination :  Why  ?  because  upon  a  second 
contrivance  here  is  a  witness  withdrawn  :  and 
can  we  give  you  greater  evidence  of  that  than 
we  have  given  ?  we  have  proved  that  there 
was  tampering,  let  the  thing  run  as  far  as  it 
will.«  Captain  Porter  was  dealt  with,  had  300 
guineas  in  band,  and  300  more  he  was  to  have 
remitted  to  him ;  and  was  to  have  300/.  a  year, 
whereof  sir  J.  Penwick'waa  to  pay  one.  It 
does  follow  after,  that  he  uf  witlidrawn  :  we 
must  leave  it  to  this  honourable  House,-  what 
constraotion  you  wiy  make  of  that.;  Whether 
here  is  not  a  second  plot  ? 

Now  this  matter  is  broOg^t  before  this 
honourable  House,  we  havegone  so  far  in  it, 
as  to  produce  Goodman's  examination  that  was 
taken  before  a  justice  orpeac6«  we  have  shewed 


you  the  evidence  that  be  hath  ginovpsna 
former  trial ;  and  now  he  is  gone,  sure  nobodv 
but  must  justly  infer,  it  is  by  sir  J.  VetimUkh 
means;  so  that  here  they  have  taken  away 
the  evidence  that  is  necessary  in  the  or- 
dinary course  of  proceedings.  la  such  an  ex- 
traordinary case  I  think  it  bath  been  asoal  for 
the  parliament  to  interpose :  therefore,  what 
they  pretended,  under  favour,  that  this  sbouM  ^ 
not  be  evidence,  is  all  taken  off.  For  now  we 
aire  iii  parliament,  you  will  make  use  of  such 
informations  as  can  give  you  any  light  into  the 
matter,  and  may  obviate  and  curethe  distemper 
that  is. upon  us;  and  you  are  judges  of  year 
own  methods,  and  how  far  sir  J.  Fenwiek  hatk 
been  concerned  upon  the  instances  we  have 
given  you,  that  is  in  your  judgnoents.  As  for 
what  sir  Thomas  Powis  tells  you  ;  says  be, 
this  power  hath  not  been  executed  by  parlia- 
ments very  frequently,  but  it  hath  generally 
-been  done  where  persons  are  withdrawn  froai 
justice,  and  cannot  be  oome  at  in  tbe  ordiaary 
course.  Why,  we  are  in  the  like  case ;  it*  ss 
be,  we  cannot  come  at  justice  in  tbe  onUnary 
course,  and  that  by  our  evidence  having  been 
tampered  vrith,  and  drawn  -away  ;  then,  Sir, 
under  favour,  by  their  own  argaments,  it  is 
proper  to  oome  before  this  bonburalile  House ; 
so  that  notwithstanding  what  hath  been  ssid, 
we  do  think  we  have  given  you  evidence. 

And  as  ibr  what  they  said,  that  we  have  not 
given  any  account  that  sir  John  Peowick,  by 
giving  assurance  of  his  confession,  had  pro- 
tracted hia  trial ;  for  that  I  did  apply  myself, 
that  Mr.  Vernon  might  give  you  an  aooomt  ot 
it :  so  that  upon  the  %vTjole  matter,  we  mod 
leave  it  to  your  consideration,  and  hope  we 
have  given  you  good  satisfactipn,  tbattbeis 
bath  been  a  great  plot  against  the  goverameDt ; 
and  there  was  no  evidence  of  any  otbet  B»tter 
before  the  judges,  and  they  allowed  it  to  be 
high  treason.  Here  is  the  same  eviddice, 
only  we  have  not  one  of  tliem  viva  voce. 

Serj.  LoDiL  Mr.  Speaker,  I  shall  not  trouble 
you  nor  tbe  House  very  long ;  hot  I  humbly 
hope,  with  a  little  pains,  to  satisfy  tbe  House, 
that  most  that  bath  been  said  on  tbe  other  side 
is  not  much  to  the  purpose.  Sir,  I  will  con- 
sider, with  the  leave  of  this  House,  wbsttbe 
common  law  was  before  25  Edw.  3^  and  bow 
the  law  does  now  staaii ;  and  dmw  seme  cos- 
9e(|ueuces  from  tbence,  and  the  necessity  or 
this  case. 

The  statute  of  23  Edw.  3, 1  roost  obserrs  it, 
is  not  an  enacting  law,  it  is  only  a  law  decla- 
ratory ;  for  all  those  particular  instances  et 
treasons  that  are  mentioned  there,  were  t»rt- 
sons  before  that  law  was  made ;  and  so,  by 
the  preamble  of  it,  plainly  appears :  but  |bc 
judges  had  a  greater  liberty  upon  constructivt 
treason,  and  upon  accumulative  treasons ;  tod 
that  was  left  too  much  at  the  discfctwo  and 
liberty  of  tbe  judges  he!ow,  and  tbe  execouw 
power  of  the  law.  Then  that  siatute  comes  sod 
lestrains  the  judges  in  that  point ;  and  says. 
that  they  shall  not  give  judgment  in  a»f  cssei 
oftmMMi,  but  only  io  tiiM  cssss  paKMwlsrif 
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nentkiDed  there:  and  that  statute  says,  tbat  if 
anj  other  matter  which  shall  be  thought  trea- 
son should  Gome  before  them,  they  shall  not 
proceed  to  judgment,  but  acquaint  the  king  in 
parfiamenC  wim  it.  I  only  make  use  of  it,  to 
pro?e  bow  treasons  stood  Wore  that  act,  and 
noir  it  comes  to  be  altered  from  the  common 
law :'  and  I  am  sure  it  is  not  to  be  denied,  but 
that  one  witness  was  sufficient  at  the  common 
law:  bat  then  comes  1  Edw.  6,  c.  IS,  and  that, 
for  tbe  security  of  the  subject,  does  ordain, 
Tbat  in  cases  of  high-treason  there  shall  be 
two  wimesses  of  the  fact :  but  that  statute  does 
not  alter,  but  was  made  for  the  security  of  tbe 
mibj^  in  point  of  proof.  But  in  that  statute 
of  1  Edw.  6,  c.  IS,  that  does  profide  there  shall 
be  two  witnesses  in  cases  of  high-treason, 
tbere  is  an  exception  of  treason  for  counterfeit- 
ing and  forging  of  the  coin ;  and  that  is  the 
reason  tbat  the  law  is  taken  now,  that  though 
tbere  must  be  two  witnesses  in  the  cases  of 
other  treasons,  yet  in  the  case  of  coining  there 
needs  but  one.  The  offence  or  crime  is  never 
the  greater,  because  tbt^re  are  to  be  two  wit- 
nesBcs  to  prove  it.  In  this  case  tbat  is  here  be- 
fore yon,  we  €»nae  to  desire  your  he!p,  because 
one  of  the  witnesses  is  by  art  and  fraudulent 
means  withdrawn :  Does  that  purge  the  crime 
at  all,  or  lessen  it  ?  No  man  will  say  the  crime 
is  less,  but  it  does  prevent  a  regular  trial  before 
tbe  courts  below ;  and  tbat  is  the  reason  why 
we  did  come  here;  and  we  hope  this  defect 
shall  be  supplied  by  a  suectal  taw.  But,  say 
they,  it  is  very  hard  a  law  should  be  made  ex 
post  facto  to  take  away  a  man's  life.  It  would 
be  very  hard,  if  the  case  was  as  they  have 
stated  It,  to  make  a  crime  ex  post  facto  that  was 
not  80  before  ;  but  I  do  not  take  it  to  be  hard 
for  a  taw  to  be  made  to  repeal  another,  to  make 
a  matter  triable  that  was  not  triable  before. 

Suppose  a  law  should  be  made,  that  all  trea- 
sons from  and  aftor  such  a  time,  suppose  from 
a  time  before  the  fact  is  here  supposed  to  be 
eommitled,  as  May  was  twelve  months,  should 
be  triable  as  at  the  common  law ;  no  doubt  the 

Sffliament  may  repeal  a  law  in  part,  or  in  all. 
0  man  can  say  but  sir  John  Fen  wick  might 
be  tried  at  tbe  common  law  by  one  witness, 
before  the  statute  of  1  Edw.  6.  So  that  I  do 
observe,  and  humbly  stibmit  it  to  you,  that  this 
law,  by  the  act,  is  not  changed  as  to  the  crimei; 
Ibe  crime  is  as  it  was  before,  it  is  only  changed 
as  to  the  number  of  witnesses.  Tbe  instaacea 
that  have  been  observed  on  the  other  side,  with 
homble  aubroission,  I  think,  do  not  reach  our 
ease.  We  do  not  insist  that  there  are  two  legal 
witnessed  ;  we  do  confess  the  information  that 
bath  beeti  read  is  not  a  legal  proofs  but  this 
House,  in  their  legislative  capacity,  is  not  to  be 
confined  tA  the  evidence  that  a  jury  must  have 
below.  This  House  may  take  wKat  ways  and 
uuihods  they  please  to  satisfy  tliemselves.  Say 
they,  here  is  the  life  of  a  gentleman  that  is  oon- 
oemed:  1  know  all  good  men  will  be  tender  of 
the  life  of  a  man :  but  here  is  the  life  of  the 
king,  and  ibe  safety  of  the  kingdom,  the  peace 
and  safety  o(P  m  all,  thai  is  ooncerued  m  tbe 


same  case ;  and  let  them  put  these  things  into 
the  bahnce,and  consider  which  ought  to  weigh 
most. 

You  have  a  record  before  you,  of  the  convie^ 
tion  of  Peter  Cook,  who  was  indicted  by  tha 
same  witness. 

A  learned  gentleman,  tbat  is  of  counsel  for 
the  prisoner  at  the  bar,  did  make  the  same  oh* 
jections  as  are  made  now,  at  the  Old  Bailey  (it 
may  be,  there  are  some  other  particulars  now}'; 
and  after  all  tlie  debates  and  arguments  that 
could  be  used  at  that  time,  it  was  unanimously- 
resolved,  that  the  crime  was  high -treason  :  and 
if  it  was  high-treason  in  Peter  Cook,  it  is  d» 
less  in  sir  John  Fenwick,  who  was  piesent  at 
the  same  time,  and  engaged  in  the  same  busi- 
ness :  for  what  was  a  crime  in  one,  was  the 
same  in  both. 

I  think  it  is  too  diminutive  an  expression,  to 
say,  this  was  nothing  but  a  little  twittle-twattle. 
They  did  there  meet  upon  a  solemn  consulta- 
tion ;  and  not  only  once,  but  they  did  meet  a 
second  time ;  and  what  was  it  to  do  ?  It  was  to 
invite  a  foreign  power  to  invade  this  land,  and 
to  make  war  with  the  king  and  kingdom  ;  and 
they  did  promise  and  solemnly  engage  to  assist 
them  witn  armed  forces ;  and  it  was  proved, 
that  they  did  agree  with  Chamock  to  g^o  info 
Prance ;  and  Chamock  was  not  frilling  to  go ' 
the  first  time  he  was  desired,  till  he  found  they 
were  staunch  and  steady  in  their  resolutions  ; 
and  upon  a  second  meeting  they  were  all  found 
BO,  and  then  he  would  go :  I  think  that  is  an 
overt  act  of  treason,  if  there  be  any.  And  when 
he  came  back,  he  said  he  had  been  in  France^  ' 
and  brought  an  answer  to  the  message  he  went 
about:  This  is  all  now  laid  before  you.  But, 
say  they,  this  is  an  extraordinary  case ;  I  do 
agree  it;  but  because  it  is  an  extraordinary 
case,  and  for  the  safety  of  the  king  and  king-' 
dom,  it  is  fit  there  abould  be  an  extra6rdinary 
reme<ly. 

They  ask,  what  mischief  it  would  be  if  this 
gentleman  should  be  \efk  to  the  ordinary  coursa 
of  law  ?  It  hath  been  the  wisdom  of  all  ages  to 
make  a  law,  to  punish  such  as  by  their  artifice 
would  evade  the  law.  Here  ui  this  gentleamuy 
as  we  say,  guilty  of  high-treason ;  but  that  we 
submit  to  you. 

This  gentleman  was  in  the  posecution  of 
the  law,  and  might  have  been  tned  in  the  re- 
gfular  wav,  and  had  tbe  witnesses  upon  tbeic 
oaths;  (the  grand  jury  have  found  bWa  vera 
upon  their  oauis)  but  we  must  appeal  to  a  wor- 
thy member  of  the  House  (who  because  he  was 
a  member  we  did  not  caH  upon  him)  to  give  you 
an  account  how  he  did  delay  and  protract  his 
'  trial ;  and  now  they  know  he  cannot  be  tried  at 
all,  they  pretend  he  is  willing  to  be  tried :  and 
because  he  cannot  be  tried,  tbey  would  have  it 
as  an  aigument  that  he  should  not  be  punished 
by  any  other  means.    • 

Sir,  if  so  notorious  a  crime  as  this  is  should 
be  committed  against  the  body  of  a  nation,  and 
go  unpunished,  either  in  the  common  course, 
or  by  some  extraordinary  methods,  the  natioa 
wookl  be  ID  a  deubcliil  add  dangerous  case. 


«61] 


S  WILLIAM  m.         Proeut&igs  agohui  Sir  John  FefOvici, 


When  thi«  House  hath  i^asied  ttiecr  jadg- 
menU  in  this  matter,  it  will  go  to  another 
place,  where  it  will  hare  another  examiDation ; 
and  it  will  have  that  regular  consideration  that 
all  other  acts  hare.  We  are  in  an  extraordi- 
nary  case,  and  do  think,  that  this  extranrdioary 
case  does  deserve  an  extraordinary  punishment. 

Sir  B,  Shower.  I  beg  pardon  hut  for  one 
word :  no  man  does  ahhor  such  consults  more 
than  myself;  but  I  do  not  think,  that  discourses 
^re  such  an  overt  act  of  high-treason,  as  de- 
serves the  punishment  of  death. 

Sir  John  Fenwick  and  the  counsel  then  with- 
drew.   And  being  withdrawn, 

Admiral  RuueL  I  think  this  may  be  a  proper 
time  to  ask  questions :  if  so,  1  think  myself 
enough  coacierned  to  trouble  you  with  one  or 
two.  I  think,  in  the  paper  [meaning  Penwick's 
informations]  that  hath  been  read;  I  am  men- 
tioned twice.  These  are  the  questions  I  de- 
sire to  have  asked,  what  proof  he  hath  of 
this?  whether  ever  he  saw— ?  And,  what 
proof  he  has  that  I  sent  captain  Lloyd  over, 
and  that  I  gare  him  a  list  of  the  ships  ?  And 
that  I  said,  we  could  not  fit  out  SO  ships  in 
May  ?  and  whether  or  no,  since  this  revolution 
lie  bath  had  any  conversation  with  me  ? 

Col.  Cramford.  What  that  honourable  per* 
•on  says,  calls  me  up ;  my  name  is  mentioned 
in  air  J.  F.'s  paper ;  I  desire  ]^ou  would  ask 
himf  why  he  mentioned  me  in  his  paper,  as  he 
liath  done  P  And  that  you  would  n^uire  him 
to  make  proof  of  what  lie  says  in  relauon  to  me. 

Col .  Godfrey.  I  desire  some  questions  may 
be  asked  him  m  relation  to  a  noble  lord,  my 
lord  Marlborough :  if  he  be  guilty,  I  would 
liave  it  known,  and  I  would  as  willingly  have 
it  known  if  he  be  innocent,  as  I  believe  it  will 
80  appear.  I  would  have  him  asked,  whether, 
since  the  beffinning  of  this  war,  or  from  the 
time  of  this  king's  landing,  sir  J.  F.  did  ever 
apeak  to  him,  in  public  or  private?  Or  ever 
did  write  to  him,  or  receive  any  message  by 
word  of  mouth,  or  letter,  from  my  lord  Marl- 
borough ?  He  says,  that  some  service  he  had 
promised  king  James,  inclined  him  tonromise 
him  his  pardon :  1  would  know  what  tnat  ser- 
Tice  was?  And  in  relation  to  his  sending  Lloyd 
into  France,  whether  he  can,  by  any  body 
else,  make  that  appear  ? 

Col.  Cramford*  That  gentleman  hath  pat 
me  in  miua  of  one  short  question:  whether 
ever  he  conversed  or  spake  with  me  in  his  liie? 

Mr.  Bridfe$,  Whether  sir  J.  F.  hath  any 
)K>dy  .  hot  himself  to  support  the  hearsay  he 
hath  given  an  account  of?  And  I  desire  a 
otKStion  may  be  vkeA  him  on  behalf  of  the 
ouke  of  Shrevfsbui^ ;  what  proof  he  has  that 
the  duke  of  Shrewsbury  came  into  the  office  of 
Bccretary  of  state  agam,  by  the  operation  and 
consent  of  king  James? 

Mr.  Vernon.  1  desire  a  question  may  be 
asked  previous  to  that,  because  it  is  so  in  time ; 
bow  he  knows  that  noUe  lord  was  in  treaty 
^ritb  king  James,  befim  be  went  out  of  the 
iecrelMy*8  office,  when  be  inteaoMtbeve  ? 


Col.  GranmL  ,  I  desire  be  may  be  aslled, 
what  proof  be  cap  give,  that  my  lord  Bath  was 
to  betray  Plymouth  into  the  bands  of  king 
James,  or  the  king  of  France  f  aod  wluiteTfr 
else  my  father  is  accused  of  ia  that  paper  ? 

Mr.  Harlesf.  I  humbly  propose  it  to  yoo 
for  the  method  of  your  proceeding  since  yoa 
take  this  method,  whether  it  will  save  yoa 
time  for  you  to  look  upon  that  paper,  aod  uk 
him  as  to  the  several  parts  of  it,  what  proof  be 
can  make  of  it. 

Mr.  Howe.  I  do  not  oppose  sir  J.  Fenwick'i 
being  examined  to  this  paper ;  but  it  might 
have  been  more  to  your  credit,  if  you  had  ex* 
amined  him  before  your  vote :  [a  vote  made 
a  little  before,  by  which  that  paper  wss  ooof 
demned].  But  here  are  a  great  many  geoUe* 
men  rise,  to  ask  a  man  to  &at  which  he  docs 
not  pretend  to  any  proof  of.  The  best  way  for 
saving  your  time  is,  I  conoeive,  to  have  tbesS' 
veral  parta  of  the  paper  that  does  ooooem 
these  gentlemen,  read  to  him:  and  to  ask  bios 
upon  what  grounds  be  gave  the  king  that  ia* 
formatkm.  This  will  laid  him  into  all  that  be 
knows  of  the  matter. 

Mr.  Boicawen.  I  am  not  against  the  qiies* 
tion  tlial  is  proposed  last ;  but  you  may  ask 
him  that  at  lut  But  there  ia  a  nobis  lord  that 
is  reflected  on  in  that  paper,  and  thai  is  my 
lord  Godolphin :  I  desire  you  would  please  to 
aak  the  same  questions  as  to  him. 

Lord  Coningibjf,  I  did  intend  to  tske  care 
of  my  lord  Godolphin ;  there  is  a  ban!  re6ec- 
tion  upon  that  noble  person ;  but  under  (avoor, 
you  must,  I  tbiok,  let  him  know  you  have  such 
a  paper ;  and  then  ask  him  in  general,  what 
proof  he  has  to  the  particulars  <»  that  paper  f 
And  then  you  will  do  injustice  to  nobody. 

Mr.  Norris.  There  have  been  several  ques- 
tions moved  by  several  worthy  members ;  sad, 
I  think,  the  questions oogfat  to  lie  asked:  but, 
i  think,  there  is  one  previous  qnestiou  to  all 
these :  and  that  is,  when  you  tell  him  that  yoa 
have  such  a  paper,  I  th'mk  the  first  ooesliaa 
should  be,  whether  ever  be  delivered  thofs 
papers  to  the  king? 

8ir  R.  DelavaL    1  find  I  am  named  in  that 
paper  that  air  J.  F..  hath  given  ;  I  desire  thst 
part  that  relates  to  me  msy  be  read  to  him ; 
and  that  he  may  eive  a  reason  why  he  bstb       | 
said  so  of  me  and  Mr.  Killigtew. 

Lord  Waiden.  There  is  another  mentioned, 
and  that  is  commissary  Crawibrd  ^  I  desire  be 
may  be  asked,  what  proof  be  hath,  that  be 
gave  Mr.—  a  list  of  the  army  ? 

Chaneelhr  of  the  Esehequer.  1  can't  Maaas 
gentlemen  for  asking  questions  that  coaceni 
them  or  their  friends :  some  are  for  reading  ^ 
it  to  him,  ]  am  against  that:  bnt  yet  I  woold 
have  you  to  enquire  into  this  pnp^«  ^ 
being  you  intended  to  do  it,  it  might  nave  been 
as  well  enquired  into  before  Mr.  Digbloo  eatts 
last  to  him.  I  think  yon  may  put  yoaraelf  icto 
an  easy  method,  and  avoid  all  leading  q^st- 
tions ;  and  ask  bim  upon  ewtry  name  m  tbsl 
paper,  as  yvk  eoine  to  it.  What  be  knows  st 
tbatgeBtlemm?  Aii4aakbniw    '  "^ 
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Mr.  Smiik.  I  wts  vtemliDg'  up  to  the  nme 
pvrpote:  I  would  not  have  yoo  to  pot  words 
uto  his  month,  nor  let  him  koow  by  any  qoes- 
lisfi  what  amiwrr  be  is  to  imike. 

Mr.  Speaker,  Qeotlemen,  I  am  winiosf  to 
do  yoo  aoy  serrioe  I  can :  but  here  arelongf 
iafennatioDS,  and  1  never  read  them,  nor  know 
the  contents  of  them,  but  as  they  were  read  at 
the  table. 

Mr.  Att&mey  General,  1  think  tl^e  method 
lately  proposed  will  save  yon  a  great  deal  of 
line,  and  is  proper  for  the  discovery  of  the 
troth :  that  you  will  name  tKe  persons  to  htm 
ia  order  as  tbev  are  in  the  paper,  and  ask  bin 
b  general,  What  be  knows  of  those  persons? 
But  when  you  call  him  in,  I  an)  not  lor  asking 
htm  to  the  particular  things  he  bath  said 
against  them  in  that  paper ;  l^caose  that  paper, 
iMNi^  it  is  ander  his  own  hand,  is  not  hb  own ; 
and  if  be  knew  it  then,  be  knows  it  still. 

Col.  Mordaunt.  I  won't  pretend  to  propose 
aoy  tbio^,  only  lor  the  shortening  of  your 
time:  It  after  you  have  informed  him  there  is 
such  a  paper,  that  you  should  ask  him,  Whe- 
ther he  will  osf n  it?  And  then,  What  sort  of 
rif  be  will  bring  to  prove  it?  Yon  will  find 
will  ather  tell  you,  be  will  advise  with 
csoDsel,  or  whether  he  will  give  any  answer 
stall. 

Lord  CuttB.  1  have  only  one  question  to 
be  asked  sir  J.  F.;  It  is  not  a  question  that 
relates  to  an^  person  named  in  that  paper,  I 
think  there  n  no  one  person  that  he  hath 
named,  hot  is  eminently  known  or  believed  to 
he  IB  the  interest  of  this  government ;  and  none 
hot  what  are  in  some  post  of  trust  and  em- 
ptoymeot  in  it.  Then,  I  think  it  highly  ne- 
cessary to  know,  how  it  comes  to  pass  that  he 
hath  had  so  much  conversation  with  perBons  of 
that  dmracter,  and  none  with  those  people  that 
hs  hath  been  aeen  daily  to  converse  with?  And 
if  he  bath,  why  he  hath  not  discovered  them, 
at  he  hath  done  the  rest  ? 

Mr.  Speaker,  Is  it  yonr  pleasure  1  inform 
htm  we  have  the  informations  ? 

Mr.  Palmer.  If  I  am  not  mistaken,  when 
von  firrt  called  sir  J.  F.  before  yoo,  he  referred 
himself  to  what  he  bad  informed  the  king; 
and  referred  himself  to  that  paper,  as  often  as 

Fon  ssked  him  aoy  questions.    And  if  yon  ask 

lim  general  questions,  I  presume  he  will^ve 
you  the  same  answer :  Therefore,  I  think,  it 
may  be  proper  to  ask  him,  Whether  this  is  the 
paper  that  he  delivered  in,  or  not  ?  Or  other- 
wise, I  doubt  be  will  tell  yoo,  he  knows  no- 
thing but  what  is  in  that  paper.  Now,  if  he 
refera  to  that  papor,  yoji  may  ask  him,  if  he 
knows  it  again,  if  it  be  shewed  to  him. 

Mr.  Sloane,  What  this  gentleman  has  said, 
has  partly  interrupted  what  I  was  going  to 
offer ;  but  as  to  what  he  says,  That  when  he 
was  here  before,  he  referred  to  his  confession 
delivered  in  to  the  king;  we  did  not  tell  him 
we  knew  of  that :  But  be  pot  it  further.  That 
he  was  not  bound  to  accuse  himself,  and  that 
what  lie  said  might  be  given  in  evidence 
10  iw  he  was  m  the  right: 
4 


hi 


For  if  he  knew  of  any  body  that  was  concerned 
in  a  conspiracy  against  the  government,  that 
was  misprision  of  treason  at  least  in  him.  I 
don't  question  but  it  was  a  very  mischievous 
contrivance ;  but  if  he  should  confess  it,  with- 
out some  Bssurance  of  being  indemnified,  be 
proves  himself  to  he  ffiiilty  or  it. 

Mr.  Vice  Chamberutin.  You  are  now  npoQ 
the  method  of  your  nroceedings.  There  is  great 
suspicton  whether  this  paper  be  sir  J.  F.'s  own 
or  no.  If  you  will  tell  sir  J.  F.  that  in  th^ 
paper  in  your  hand  he  hath  laid  thb^  to  the 
charge  of  persons  of  trust,  whom  this  honst 
hath  a  good  opinion  of;  and  that  this  boos* 
desires  to  know,  What  ground  he  bath  for  it  ? 
if  he  does  not  think  fit  to  give  yoo  an  account 
of  it,  there  is  an  end  of  your  enquiry. 

Mr.  James  Montague,  The  house  seems  t» 
agree,  that  they  willhave  sir  J.  F.  sent  for  in  ; 
1  suppose  you  win  not  have  the  counsel,  nor 
solicitor,  by ;  and  when  he  withdraws,  I  de-» 
sire  he  may  be  kept  private  from  his  counsel 
and  solicitor. 

Lord  Cults,  By  sir  J.  F.'s  behaviour,  when 
he  first  appeared  at  the  bar,  and  by  what  ho 
said  then,  I  believe  nr  J.  F.  did  tell  you  to  this 
sense,  That  be  had  assurance  from  a  noble 
person,  that  what  he  then  said,  should  not  ris«, 
against  him  in  judgment ;  and  I  think  he  was 
told.  If  he  dealt  ingenuously,  he  might  expect 
&vour,  or  to  that  effect.  I  do,  for  ue  saving 
of  time,  mention  it  to  you,  to  consider  bow  far 
tbe  honse  may  give  him  security,  that  what  b^ 
here  says  shall  not  rise  np  in  judgment  against 
him ;  and  that  if  he  dealt  ingenuously  he  might 
expect  some  lavour  from  this  house. 

Mr.  Harley,  Ton  are  upon  the  nicest  thin^ 
in  its  nature,  that  possibly  can  come  beforo 
yon.  I  think  before  you  call  him  in,  it  ought 
to  be  understood  that  the  questions  be  very 
'plain. 

Mr.  Manky.  1  think  you  have  been  well 
moved  from  the  other  side,  That  we  shookl 
not  read  this  paper  to  sir  J.  F. :  And  I  am  of 
that  opinion  firom  this  consideration,  besides 
what  hath  been  mentioned :  We  are  herein  a 
judicial  capacity  as  well  as  a  legislative ;  and 
this  paper  1  take  to  be  an  examination  mftdH. 
upon  sir  J.  F. ;  and  as  my  memory  serves  me^ 
some  things  he  speaks  of  as  matters  of  lact, 
which  he  does  positively  assert;  which  being 
contained  in  the  same  paper  with  other  mattem 
of  hearsay,  if  ]^on  should  read  that  paper  to 
him,  and  a^  him  a  question.  Whether  that  be 
his  paper?  That,  I  doubt,  will  be  contrary  to 
the  rules  of  law :  For  it  will  be  asking,  Whe* 
ther  this  information  agsubst  himself  be  true  or 
false  ?  And  I  think  it  does  not  become  the 
dignity  and  honour  of  this  great  assembly,  to 
ask  bim  any  questions  that  may  make  him 
accuse  himself. 

Mr.  Vernon*  1  would  observe  to  yon,  thit 
he  has  not  considered  these  two  papers :  Tb# 
first  of  these  papers  I  think  the  bill  refers  to» 
and  that  is  under  sir  J.  F.'s  hand  ;'and  there 
he  does  charge  nothing  at  all  upon  himself,  but 
it  it  an  accusation  upon  tbe  persotis  named* 
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Sir  J.  Ftmnck.  Sir,  I  am  ander  pcMeeci- 
tionformy  life:  and,  I  bppe,  the  house  will 
please  to  eoiwider,  that  1  umw  nel  what  io- 
cuDvenieDcy  may  eome  upon  roe  by  it ;  and  I 
ho|}e,  the  house  will  excuse  me,  for  I  do  it'oot 
out  of  obstiiuicy,  but  for  my  owa  preserraiioo. 

Mr.  Speaker.  You  would  do  well  to  ad?ise 
yourself  well  io  this  matter ;  it  is  of  mat 
concernment ;  the  favour  of  this  house,  if  jroa 
deserve  it,  may  be  of  great  kindnesa  to  you.  I 
have  only  in  command  to  tell  you,  .what  the 
house  expect,  and  yoa  are  to  consider  how  to 
answer  it. 

Sir  J.  Fenwick.  I  hope  the  bouse  will  not 
put  roe  upon,  any  thing  that  will  hurt  myself: 
I  should  be  sorry  to  incur  the  displeasure  of 
this  house,  but  I  hope  they  will  consider  my 
condition;  and  I  am  sure  the  iustice  and 
honour  of  the  house  is  such,  that  they  will  not 
press  any  man  to  do  any  thing  that  may  hurt 
himself. 
.  Mr.  Speaker.  Sir,  if  you  please  to  withdraw. 

[Accordingly  sir  J.  Fenwick  withdrew.] 

Lord  CuUi.  I  would  humbly  propose  some- 
thing  to  yoQ  to  save  your  time,  and  remove 
this  inoonveniency.  The  house  have  beard 
what  sir  J.  F.  says:  I  cannot  but  aay,  that 
in  matters  of  blood  we  cannot  be  too  tender ; 
bnt  that  I  would  propose  to  you,  if  this  bouse 
approve  of  it,  is  this :  suppose  you  wave  tlie 
whole  matter  to  the  last  moment  of  pasaog 
your  bill,  and  then  J  shall  have  -something 
wore  to  say  to  you  in  tbQ  matter. 

Mr.  Clerk.  Now  I  think  it  may  be  very 
proper  for  you  to  proceed  in  your  iegislativs 
capacity.  1  am  glad  the  house  have  taken  so 
much  nains  io  the  examination  of  the  matter; 
and  it  is  no  smal^  satisfaction  to  me,  that  the 
gentleman  was  brought  to  the  bar  upon  this 
enquiry;  very  probable,  another  time  may 
induce  him  more  to  comply  than  he  does  at 
present ;  though,  if  I  may  s|>eak  my  opbion, 
there  is  little  hope  of  the  gentleman's  an- 
swering your  expectation  here:  and  I  think 
the  first  thing  you  are  to  do  now,  is  to  read 
your  bill. 

Mr.  Pulieney.  One  of  the  allegations  of  the 
bill  is,  that  his  trial  was  put  off  upon  several 
repeated  pretences  of  making  a  confession. 
Tne  counsel  for  the  prisoner  took  notice  that 
that  allegation  was  not  proved  <  the  coonsel 
for  the  bill  told  you,  they  must  refer  lo  a 
worthy  member  of  this  house,  w  bo  could  prore 
it ;  the  worthy  member  is  Mr.  Vernon.  1  sup- 
pose, before  you  enter  into  a  debate,  as  there 
will  be  after  the  second  reading  of  the  bul, 
genticmen  will  desire  lo  have  alt  the  ev ideuce. 
And  I  find  your  order  is,  that  Mr.  Vernon  do 
give  in  his  evidence  while  sir  J.  F.  is  a*  ^® 
bar;  and  therefore  I  humbly  move.  That  sir 
J.  Fenwick  may  be  called  in  while  Mr.  Vernon 
gives  his  evidence. 

Mr.  Speaker.  I  supjK)se  if  Mr.  Vernon  glides 
evidence,  you  wiQ  call  in  the  counsel. 

Members.    Ye8,yes.  ^        .. 

Mr.  Speaker.     Pray,  tb«p^  hw  Uie  mom 


Jn  the  first  paper  he  does  say.  There  was  a  \ 
•deot  number  to  manage  the  affairs  of  king 

James,  and was  sent  over,  but  they  are 

not  named ;  and  afterwaitls  he  went  about  to 
explain  it  in  the  seoood ;  and  the  bill  referring 
<miy  to  the  first,  I  suppose  you  v^ill  confine 
yourselves  only  to  the  firat  paper. 

Mr.  Chan,  of  the  Etch.  I  would  think  of 
flome  way  to  reconcile  these  things  you  are 

Soing  upon :  For  though  genticmen  are  in 
le  nght  to  press  for  these  questions,  yet  I  do 
not  think  it  the  business  Itefore  you.  Tliere- 
fpre  I  think  you  should  acquaint  sir  J.  F.  that 
tiiis  paper  hath  lieen  presented  to  you,  which 
litis  house  bath  thought  false  and  scandalous : 
But  before,  he  goes  away,  this  house  has  a 
linind  to  hear  what  he  would  say  to  it ;  and  let 
him  say  what  he  would  upon  that,  then  you 
would  not  lead  him  by  any  question.  The 
Ihrst  person  that  is  named  1  hare  a  great  re- 
spect for,  and  am  as  willing  he  should  be  vin- 
dicated as  any.  The  first  question  that  you 
ask  bim  is,  What  he  knows  of  my  lord  GodoK 
phia  ?  But  that  you  should  literally  ask  him 
^juestions,  as  the  paper  states  it,  I  don't  ibink 
it  proper  for  this  assembly  to  ask;  lor  there  are 
facte  beyond  the  Act  or  Indemnity,  many  of 
them.  After  you  have  done  with  the  paper,  I 
have  some  questions  to  ask  him :  I  take  these 
matters  to  be  false ;  but  I  shall  have  some 
^questions  to  ask  him  which  I  believe  will  prove 
tniel 

Mr.  Bridges.  Before  you  call  in  sir  J.  F.  I 
would  offer  one  thing  to  your  consideration  :  I 
think  that  paper  you  are  upon  is  written  with 
sir  J.  F.'s  own  band.  Why  may  it  not  "he  fit 
fi>r  you  to  ask  sir  J.  F.  if  that  be  bis  hand  ? 
Members.,  No,  no. 

Mr.  Speaker.  Is  it  your  pleasure  that  sir 
John  Fenwick  be  called  in  ? 

Which  Question  being  put,  it  passed  in  the 
affirmative.  And  he  was  brought  in  without 
fcis  oeansel. 

Mr.  Speaker.  Sir  John  Fenwick,  this  house 
does  understand,  that  you  have  p^iven  informa- 
tions against  several  iiersons  of  great  quality, 
that  have  been  in  the  government :  and  they 
do  expect  from  you,  that  you  should  deal 
clearly  and  candidly  with  them,  and  give  them 
an  account  of  what-  yon  know  in  relation  to 
those  persons.  1  am  cominanded  in  the  firet 
place  to  attk  you.  What  you  know  of  my  lord 
Godolphin,  in  relation  to  tliis  matter  f 

Sir  X  Fenwick.  I  am  under  a  double  pro- 
eecution  for  my  life :  I  know  not  but  what  I 
^y  may  turn  to  my  o>i  n  prejudice :  I  hope 
the  house  will  not  think  it  an  obstinacy  in  me ; 
and  since  this  house  have  done  me  tiie  favour 
to  bear  me  by  my  counsel,  1  hope  they  will 
please  to  consider  what  they  have  said. 

Mr.  Speaker.  No  doubt'the  house  will  con- ' 
■ider  what  you  have  said  by  your  counsel,  that 
is,  in  reference  to  yonr  own  defence ;  but  they 
do  expect  from  you,  as  I  told  you  before,  that 
vou  do  deal  candidly  with  them  in  what  you 
Lnoir  of  this  matter. 


ikMkhtikhmmfuie.'  flhtll  I  pot  te  qtie«limi« 
thalWi^.FfiBitickaiHlllM.eoQiMel  be  calM 
b,  wytoMr.  TenM«4o«i  give  bis  •fidenoe? 
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Wliieb  iiueftioo  passed  in  Ihe  affirmatiTe; 
and  air  J.  FenwidL  and  the  counsel  ah  both 
sides  were  brought  in. 

Mr.Spmker^  Ocntlcmeii,  yon  that  are  of 
sooassi  of  both  sides;  the  house,  b^oiethejr 
proceed  any  further^  waa  wHbog  to  hear  the 
tcftiBBany  of  n  worthy  naeniber  of  this ' 


wbich  bath.noi  yet  been  ffiven;  and  they 
an  wiUmg  that  sir  J.  Fenwidc  and  yon  shooM 
ke  present  while  it  is  given.  Mr.  Vernon,  wiM 
ysoplcsse to noqnaant the  house, Ace. 

Mr,  Fcmon.  if  I  understand  the  counsel 
ftr  the  bill  aright,  that  which  they  did  appeal 
to  ne  for,  was  nbont  the  protracting  of  sir 
J.F/strid,  and  upon  what  pretence  it  waa. 
Tlie  sceoont.  Sir,  that  I  can give-of  it,  is  this : 
that  sir  J.  F.'stnal  waa  put  off,  will  appear 
beitfifOBi  the  fmnent  ad|o«minentsof  the  scs* 
noBi  at  the  Otd-Bailejr  tor  aiz  or  seven  weeka 
tsgeibcr.  For  when  air  J.  F.  was  committed 
to  tbS'Tower  (which  was,  as  I  take  it)  on  the 
19tiB  of  June,  there  waa,  I  believe,  a  aessions 
to  bs  heU  soon  nfter;  for,  aa  I  remember  it, 
the  first  application  that. lady  Manr  Fenwick 
made  hr  putting  off  sir  J.  F.'s  trial  was  upon 
the  SOth  of  June ;  and  tbe  petition  waa,  that 
be  ini^  have  aome  friends  come  to  him  to  ad- 
vissbun  how  to  make  his  epplication  to  the 
Ido^ : '  OD  the  dOth  of  June  or  about  that  time, 
ny  lady  Mary  Fenwick  did  first  propose,  that 
•omebody  should  be  sent  over  from  sir  J.  F. 
to  tbe  king  upon  some  nutters  of  importauce, 
bat  did  not  deolare  what  they  were ;  but  only 
tbit  sbe  waa  told  there  was  such  matters,  and 
ibe  bad  a  proper  perioo  to  oend,  and  wouU 
ain|tiaiiit  the  lords  justices  with  the  man,  if  he 
night,  bare  leave  to  go  to  the  king :  but  afler* 
wards  my  kdy  Mary  Fenwick  said.8hecould  not 
provides  peraan  no  soon ;  and,  I  think  tbe  9d of 
July,  she  came  and  offereil  to  go  herself ;  and 
niil,  if  it  waa  not  as  much  for  the  king's  service, 
ssnr  J.F.'sbenefit,  she  would  not  undertake  the 
jooncy.  She  had  leave  to  go,  and  would  have 
opkulated,  that  the  trial  should  be  put  off  till 
m  relumed  ;  but  the  lords  said,  when  she 
•booU  return,  would  depend  upon  her  plea- 
mre;  bi|t  thev  would  write  to  the  king  at  the 
MBMtiaM^  and  gave  notice  of  her  intention, 
snd  that  the  trial  should  not  go  on  till  they  had 
aa  amwer  of  their  own  letter.— There  waa  a 
PMnge  in  tbe  tranapori-shin  going  to  Holland, 
sad  ny  lady  Mary  Fenwick  deaired  to  apeak 

» came  back  again,  and 
i  of  it,  and  said,  abe 
Jijoald  not  go ;  andaeveral  reaaona  abe  gave. 
Upon  the  7th  of  July  there  was  a  noble  tord 
tbat  waa  in  the  commission  for  the  admiuia- 
tntioo  of  the  govemmmt,  aaid,  he  had  bad  an 
■pplioatian  nnde  to  him  firom  another  noble 
pctr,  jny  kNd  Carliale,  who  desired  that  he 
vosklgo  to «r  J.  F.  for  that  he  had  been  very 
men  te  speak  with  Uss.  Thnt  mMc  lord 
VOL.  Xlll. 


with  sif  John  in  private,  ii 
1^;  tbe  same  mght  abe  c 
sikl,  she  had  considered  ( 


did  ocfQamt  the  lord  justices  with  it,  who  ae« 
quicsoed  in  what  be  tboiyfat  fit  to  do  in  tbe 
nwtter. — He  went  the  sameday  tosir  J.  F.  an4 
the  next  day  the  kmla  juatioea  met  again ;  hn 
then  lold  he  had  been  with  air  J.  P.  and  thm 
afar  J.  F.  bad  told  him,  he  had  aent  to  the  king  ; 
for  he  did  not  alWw  it  ahould  be  otherwisecqm* 
municated.  My  lorda  then  thooglit  it  mtm  fit 
to  stav  for  the  hug's  answer.  This  was  the  7th 
of  July  ;  and  by  what  accident  I  know  nolp 
but  no  manner  of  account  came  titt^the  7th  of 
August,  that  the  letter  was  received ;  but  tfan 
7th  of  Aug.  the  letter  was  acknowledged  to  ba 
received;  and  the  answer  that  then  came  to  it 
was,  that  the  king  had  not  received  any  great 
satisfaction  by  the  message ;  (I  know  not  what 
it  waa)  but  that  air  J.  F.  shonld  be  tried  ;  but 
withal,  that  noble  lord  acipiaintad  my  lordsjos- 
tices,  that  the  king  wu  pleased  to  write  to  him, 
that  what  sir  J.  F.  bao  to  say,  should  be  sent 
him  in  writing.  1 1  happened  at  that  time,  that 
this  judges  were  upon  tneir  circuit ;  and  there 
being  the  king's  directiona  to  receive  what  air 
J.  F.  had  to  say  in  writing,  that  noble  lord  did 
undertake  to  go  again  to  sir  J.  F. ;  and,  1  sup- 
pose, he  did  ssoeive  something  from  sir  J.  F, 
which  he  sent  to  the  king:  •  when  the  answer 
to  that  came  it  was  in  September,  and  that 
noble  lord  waa  at  the  Bath  ;  and  ao  it  required 
ahttietime.— Why  then  it  appeared,  thatthn 
king's  directkm  was,  that  what  sir  J.  F.  had 
sent  to  the  king,  he  should  prove  it;  and  he 
should  likewise  she«v  his  ingenuity  in  confessiog 
what  he  knew  of  any  other  designs  against  tM 
government:  and  the  lOth  SepL-^as  I  teke  it, 
I  was  directed  to  go  to  sir  J.  F.  who  was  then 
in  the  Tower,  and  to  acquaint  him  with  this 
message  from  my  lords  iostioea.  Sir  J.  F.'a 
answ.er  waa.  That  he  had  no  more  to  ssy,  or 
some  words  to  that  effect ;  and  tlien  be  nost 
prepare  for  his  defence  as  well  as  he  could ;  but 
if  he  could  speak  with  that  noUe  lord,  he  should 
be  glad  to  do  it ;  but  he  waa  not  come  from 
the  fiath,  and  direction  was  then  given  for  bis 
trial.  Again,  in  the  mean,  time,  that  noble 
lord  did  come,  and  be  did  go  to  sir  J.  F.  and 
he  brooght  an  account  from  nim,  That  sir  J.  F. 
would  prove  to  the  king,  and  make  out  what  he 
had  aaid ;  and  was  ready  to  give  the  lords  jus- 
tices satisfaction :  andupon  Uiat,  I  was  sent  to 
sir  J.  F. ;  I  carried  the  measaffe  in  writing, 
which  you  may  see  when  you  pkeaae ;  and  it 
was  to  ask  him,  Whether  he  waa  willing  Up 
make  out  by  proof,  what  he  had  already  aaid 
to  the  king;  and  whether  he  waa  ready,  in 
compliance  with  the  king's  directions,  to  givn 
the  lords  an  account  of  what  he  knew  of  anv 
deaignagainat  the  government?  I  carried  sir  J. 
F.  ^hia  meesage,  and  he  retomed  an  answer  in 
writing,  That  he  was  ready  to  make  out  to  the 
kmg  vrhat  be  aaid,  and  would  acquaint  the  lords 
with  all  the  natter  that  he  had  not  obaenred  to 
the  king ;  (hia  arraignment  waa  then  to  have 
come  on  the  17th)  hot  he  did  dictate  a  paper 
which  was  brought  to  the  lorda,  which  they 
thought  fitto  be  asnt  to  the  king;  and  the  trial 
waa  p9t  off  at  W  thpt  tines  andbcfiMitt 
9U 
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iHMlrfngcwm,  itwu(IWief«) 
tbe  bcffumiiig  <>f  Octolier :  mai  this  « tte  •«• 
#oo«i  1  hare  to  gi?e  y o«. 
'  Mr.  Speaker,  Ge«ileoMn,  yva  ooondor  that 
lliis  enrfeooe  is  giv«ii,  with  icbtion  to  thai 
ftsrf  «r  the  bill,  tluit  sets  isrtfa,  hsw  sir  J.  F. 
hu*  delayed  his  tml  hv  eifcrs  of  fonftssiwi. 
Yo«i  have  beard  what  the  e?ideiice  is ;  if  yon 
ha?e  aiby  thtnfir  to  ofaserf«  aato  that  peint,  yov 
aay  speak  before  you  withdraw. 

8ir  Tko,  Paaji,  As  to  this  naatler,  I  oaa 
^ty  «Ky » that  in  itself  at  lent  aooordiag  to  our 
mles  of  law.  it  b  not,  in  aoy  degfree,  treason : 
^hat  3roa  wHI  construe  it  to  he,  I  camiet  tell. 
IVe  think  it  is  only  what  is  rery  usual  when 
liersons  are  under  an  aocosation ;  they  will 
put  off*  their  trial  as  hmg  as  they  can :  perhaps 
their  witnesses  may  m  out  of  the  way,  or 
oomethinjor  else  may  be  the  reason  of  it,  sad  it 
does  not  carry  any  crime  in  itself;  at  least,  not 
«f  the  nature  that  this  hiU  is  of. 

Sir  Bor^A.  Skomer,  We  do  think,  with  sob- 
Mission,  that,  oonsideriar  the  nature  of  the  hill, 
and  the  particular  case  of  sir  J.  F.  wili  (in  some 
messnre)  soswei*  this  fact :  I  take  this  singly 
in  itself,  as  it  hath  been  obserred,  not  to  con  • 
aist  whh  honour ;  but  it  does  not  import  a 
crime,  fiir  any  man  to  use  little  insinuations  to 
put  off  his  trial.  But,  suppose  it  wasunlawful, 
«r  that  which  they  caH  prevarication :  I  hope 
It  is  far  from  makinig:  biro  gnikv  of  hieh-treason, 
which  is  the  ffreatest  crime  this  bill  desiffns  to 
Ijass sentence  for;  and,  I  hope,  you  will  con- 
sider, if  it  be  an  offence,  it  is  so  at  common 
law ;  and  the  same  evidence  will  prevail  to 
hringsii^gf.  P.  to  condien  punishment  by  the 
oommoo  niethods.  And  if  it  be  no  oflence,  1 
hope  you  will  not  by  law  make  it  an  olfenee, 
«oaslo  iniict  the  greatest  pumshmeiitlbr  this 
hrti#ce« 

Mr.  Speaker,  Mr.  SeijeaBt  Gould,  have  yon 
any  thing  to  say  P 

Mr.  Meij.  Goai^.  No,  Mr.  Speaker. 

Mr.  Speaker.  Then  withdraw. 

And  b^ng  withdrawn, 

Mr.  ^^fie.  I  propose  it  to  you,  Whether, 
if  the  paper  be  evidence,  it  shouki  not  be  rrad 
In  (he  presence  of  the  prisoner  f 

Member$,  No,  no.      ' 

Then  tbe  question  was  put  for  Caadiss; 
wluch  passed  m  the  affirmativ<e,  aad  they  were 
hrooght  in — Ordered,  That  the  cooneel  bo  dis- 
gorged any  further  attendaoce  at  this  time. 

Mr.  Meihwen,  There  can  be  no  debate 
firevious  to  the  readiog  of  your  blH.  I  desire 
tbe  order  of  the  day  may  be  read. 

Accordingly  tbe  Order  of  the  day  for  reading 
«f  the  Bill-  a  sfNsond  time,  was  read  by  the 
«lefk.  Then  the  BiU  was  read  a  saoond  time 
hy  fheclerk. 

And  being  afierwardsopened  by  Mr.  Speaker, 
«nd  he  having  expected  for  soma.time,  and  no 
member  rising  up  to  speak: 

Mr..^^er.   Shall  I  put  yovthe 
«f  commitment? 

Sir  The.  D^    Sir,  I  hope  you  will  not 


ii 
to 


totbaWi;  IsBMialtbm 
any  hUlihat  hath  bsm 


captioa 

iabe  t< ,  ^. 

braoghtiaamatwhiiti  kisataadcranhjett 
to  speak  of,*  Uie  pretence  of  the  bill  bong  for 
the  preservatioD  ofthe  king  and  govemmeBt: 
and  if  1  thought  it  was  reallyso,  I  should  U 
heartily  for  it ;  for  I  think  there  b  no  compa- 
rison between  tbe  valau  of  the  ki^^sttfe,aDd 
that  of  privale  perasos:  hot  that  bath  btw 
oftensaid.  but  BOC proved;  thesefors, I tbiak, 
I  amy  teli  you  my  masons  why  I  am  agaisM 
the  hill.  That  the  pariiament  harii  a  pomr 
to  make  aoch  a  bw,  ia  agvred ;  hot  I  thiokit 
ought  not  to  he  used  hut.  upon  extnordiBSft 
occasions,  whea  gveat  persans  are  esnccrsmi 


that  cannot  bo  otherwise  brought  to  jmtiGt, 
and  when  criasea  do  not  foil  under  thedens* 
minalion  ofthe  law,  whieh  is  aot  the  proeat 
caae.  ThisoBseis,that  agsBthiman  iscbsiyi 
withtreasoa;  and  it  is  posved  hot  by  one  wit» 
acaa;  though  the  coaaael  did  oay,  that  a saih 
aalt  to  levy  war  waa  aot  traaaon.  Now  citba 
it  wiH  not  be  tbe  crime  that  is  allcdged,  sr  it  ii 
not  proved.  Hera  you  are  jadysa,  prosteidisii 
witnesses  and  jury:  I  woahTkaow  in  wbit 
country  it  is  so  2*  Baaidea,  the  witneSMS  sis 
produced  here,  aad  not  uwom ;  aad  upon  tlw 
whole,  there  is  hat  'Oao  witaess.  Sir,  I  sai 
against  the  bill,  and  agaiast  it,  aa  hsiagsf  te« 
garoua  eonaei|uence. 

Mr.  PuUn^.  Thla  matter  hefors  you  ii  sf 
sach  a  nature,  that  as  a  debate  is  riling  apsa  it, 
I  hope  all  gontlemea  will  bear  one  anothw 
with  the  greatest  attention  that  amy  bs.  Tbt 
worthy  member  admits  you  have  a  power  to 
pass  the  bill,  and  I  do  aot  find  that  csatiitsd 
by  any  body ;  though  (with  aubaiissioB)  tbs 
latter  part  of  what  ho  said,  contrsdictod  wtol 
he  admitted  at  fovt;  but  since  that  is  sonseh 
agreed,  I  ahall  say  hot  little  to  it,  and  that  ii 
this :  that  without  such  a  power  as  tbif,  lay 
government  wouM  be  imuerfoct,  aad  uosM 
want  a  sufficieat  power  for  ito  osva  ptaservalioa, 
upon  extraordinary  ocoaaioos.  You  bars  iam 
told,  this  hath  been  an  antroddan  path  {  but,  I 
believe,  gentlemen  are  pretty  wall  ntikfisd  it 
hath  not  been  so  untrodden,  aad  aiany  pisea- 
dento  of  that  kind  have  been  quoted;  aadtW 
counsel  against  the  biH  have  adauttod,  dat 
there  have  been  lieqacnt  prseedents.  Aa  sb> 
jection  hath  bean  made  to  soma  of  than,  dat 


they  were  nsade  in  .ill  reigus;  bat  I  tsksilftt 
be  no  ol^eetioo,  that  the  preosdeat  was  mods 
at  one  timd  or  another,  sineo  it  is  agrssd,  tbit 
we  have  such  a  power,  and  that  that  bom 
bath  been  executed.— The  chief  matter  belbrs 
you  is.  Whether  in  the  present  osae,  tbers  it 
sufficient  ground  for  yoa  to  exsrt  that  pousrf 
And  upon  that,  give  me  leave  to  observs  tbs 
nature  of  the  crime  of  this  gentleman,  aad  tbs 
evidenco  that  bath  been  bro^hl  to  prMrs  bia 


guilty  of  that  crime.  Hb  crime  is  hiffb-treasoa, 
tbe  highest  crime  ki  the  hiw :  it  is  for  csa8pl^ 
ing  the  destruction  of  the  king,  and  tbe  over* 
throwing  of  tbe  government.  The  overt-set 
which  the  biU  tells  you  (and  which  is  bM- 
tiMM4  i»  tht  isdiilMii)  fli  Ui  iivWi*  iB  * 
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xfiftcb  mrt9.  Id  oiQfr  fe^sownpliin  his  ^si|fA« 
If  tba  crine  would  advitof  aggravtIiM,  aonr 
Mhernum  of  the  bill  woafd  agffratate  it;  but 
I  dink  it  ^M  admit  of  none.  The  coivitd  «l 
the  bar  made  a  doubt,  wbethcr  or  do,  that 
which  waa  laid  in  tbt  fadictmoot  did  amount  to 
a  nSciflnt  overt^ct  of  bifrh-treaion  ;  and  his 
af^mcnt  he  drotr  from  a  book  that  bath  been 

Caotbjali«riwdgmitieroaBof  the  boujo; 
dw  featfemaD  conid  easily  ba?e  aaflwerad 
kittNlf;  and,  I  presume,  did  not  speak  his 
•VD  opioioD.  For  thai  ffcntlemas  did  write  a 
book,  called,  «  HiBBfuesty  and  Ooteroment 
Tisdicsled  :*  hy  which  be  endearoured  to  oserw 
ibitwtheafsruiiieDtaia  the  other  book  of  the 
«dier  gCMtleaD0D.«^s  to  the  proof  beibre  yea, 
JOS  hare  had  the  lestimQay  of  M r^  Porter, 
vhaae  cndsnoe  hath  been  justified  by  tbs  se- 
Hfsl  coavidiom  groaoded  upon  it ;  and  by 
d»  ooofcrnion  of  aeveral  gentlemea,  thai  have 
aeatdthe  fiict  at  the  very  time  when  they  have 
Wta  gsing  out  ef  the  wsrM  :  and  there  halh 
km  so  etidcace  brouf  hi  by  the  priasner  at 
dw  bar,  that  shovld  iovalidste  Ihe  testioMk^  of 
tbit  geotlsmsii.  ilod  ss  (wilk  siAmisaien)  ytm 
bavs  see  uadouhled  evidence,  that  does  charse 
dM  primner  wkh  the  ihct  mentiondd  w 
tbtbill:  yon  have  other  proof  that  doea  Dd 
CMoe  op  withiu  the  letter  of  the  bw;  but  you 
bate  atrsoi^  carcnmstaatial  proof,  that  every 
UNtiennn  wiil  ap|ily  to  his  conscienoe  in  the 
^dgiDcnt  he  shall  give  in  thii  matter.  One  sf 
^  allegstioas  in  the  bill,  is,  that  he  did,  by  k«- 
|ea(cd  promises  of  makuig  a  confeasion,  from 
tine  to  time,  gain  a  delay  of  his  trial.  It  is  a 
gNst  presamptiOD,  thst  that  was  in  order  to  a 
*s^  thst  he  had  of  seducing  Mr.  Goodman, 
Ibtt  wss  one  of  the  witnssees ;  for  it  was  oh* 
Mved  to  you,  what  practice  there  was  in  the 
eaw,  vith  the  other  evidence,  Mr.  Porter;-*- 
ttr,  gentlemen  have  ol^eeted  the  consequences 
if  nakiog  a-  piuosdent :  yon  were  ««rr  waU 
M  kv  a  urovthr  gentleasan  thai  spela  the 
iiber  «y«  acai[  tne  place  where  1  am,  thai,  m 
tbe  case  of  a  good  parliament,  ii  ia  net  to  be 
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■Mgieed  that  tlwy  uiH  md(t  use  of  thiapre- 
tttet,  but  upsn  as  giada  ground  as  yon  base 
Ma ;  sod  sn  ill  parfiamenik  Ihigr  wiH  have  tbe 

Wais  raaaoA.  torn  ib^v  «iU  c^nv  aftgr  thp  flamA 


rtasoa,  for  they  will  copy  after  the  same 
tats  thst  have,  been  oaade  bsfore^  and 


^  not  stick  at  dtfing  of  it.  Besidee,  lei  gen- 
tkaMB  soaaider  the  way  of  aiwuang:  i  have  a 
paver  to  do  such  a  thing,  and  yet  if  1  have 
•Mb  agveuMi  as  hi  sni&cMnl,  I  slmlknot  osske 
*i*af  it :  to  say  you  have  a  power,  ba^  shall 
lateaevt  it,  is  iUfluad  as  to  ssy,  you  have  no 
Pfwer  at  all.  There  were  mnbu  precedsa^ 
^  ^  a  learned  genllcnaan  that  snohesgaioat 
IbebiMysnd  be  pactionlarly  quoteathaftof  my 
MStraflbrd;  and  this  aet  of  parhanaeat  that 
H'PMla  that  attainder,  was  in  part  read  toyoo : 
"■*!  air,  the  rssaona  given  in  that  bil^of  repeal 
^y  l<ad  filfafford  V  altoinder,  are«  that  it  wto 
I  in  a  tnauiltueua  swaaev,  whieh  i^n- 


.1 


**^ths  psrKsaMat  in  doing  of  it;  sad  tfiat'it 

iiatha  heose  of  lerds^  when  meet  of  tbe 

and  aikst^  the  kiag,,ishflD 


he  |iARa  his  eonsea^  by.eommisBien,  to  the 
possiDg  of  tbe  bill,  it  wse  with  great  nduetancyt 
It  is  certsin,  all  these  are  reasons  ihtt,  are 
given;  but  there  is  not  one  that  qiftesttoMtbe 
parliament's  power  ef  doing  it ;  thooglrnpoa 
the  trial,  gentlemen  msy  ^remember  there  wae 
s  doubt  in  tbe  biw,  whether  the  evidence  wss 
suffideot  Sir,  it  hath  been  urged  to  you,  df 
wbaiill  consequeooe  it  would  be,  and  how  much 
injustice,  to  make  a  law  to  puuisba  man  er  posf 
f9€t9 ;  but  that  the  parliament  may  declare 
that  to  be  a  crime,  which  was  not  so  before^ 
nobody  doubts;  and  without  that,  the.  ehiuse  in 
the  9dth  of  £dw.  3,  signifies  notliiag  i  .and  I 
do  netimsgine  it  is  a  greater  i^jnslioe  ta-sttp% 
pfy  ia.  poBDt  of  fbna,  sa  to.matter  of  evidence^ 
when  tne  fact  committed  by  Ihe  prisoner  was 
against  a  knewD  law,  al  tbe  time  whea  it  was 
commttted:  and  the  rather,  if  I  think  that  deK 
lect  of  form  in  the  courts  below  was  occa* 
siooed  by  tbe  prisoner.  It  is  a  matter  ef  Uoed, 
it  is  true ;  but  I  do  not  aim  at  this  gentleeaao's 
hie  in  it ;  but  any  man  must  believe  he  lauit 
be  QOncerned  in  great  mattrie,  to  bring  to  pass 
thia  great  dsaiga;  thev^fbve,  all  I  propose  by 
it  is,  to  gel  bis  coafeasion,  which  in  all  proba* 
bibly  we  migfal  have  had,  if  the  other  witneaa 
had  noaained  here.«-48ir,  upon  the  whole  ma^ 
teivldothink  we  have  power  to  do  this :  I  do 
think  liere  is  good  evidence  (I  speak  with  re- 
spect to  mvs^  to  think  him  guilty  of  this 
crime.  I  do  think,  if  this  bill  dses.tmscsrry, 
there  is  the  grsatest  blow  that  can  be  given  to 
your  constitution.  And  give  me  leave  to  use 
this  expresaion ;  I  think,  if  this  bill  miscsfry^ 
it  not  only  turns  this  plot  upon  yon,  bnt  maksu 
it  imppanUe  ever  to  come  to  wt  depth  ef  ai^ 
other;  and  for  these leaaeas,  I  aaa  for  commit 
tit^ofthisyiL    ,.      « 

Mr.  Nmpori,  Sir^  I  s«  unwilhafl:  to  tnMb- 
ble  you  al  any  time»  but  more  especially  at  this 
tim%  whea  1  am  afraid  I  sm  Ufce  to  spsak 
against  theopkiiouef  the  majorky  of  theheuse  ; 
ler  i  see  geoHemen  sve  ia  great  hasto  for  tha 
cemmilment  of  thiabsll.^Sir,  ia  ihiamsttor  I 
leuk  upoA  toyseU;  ss  every  gsotlemsa  hefe».  to 
be  a  jawlge;  aad.  tbseaforr,  A  will  iathis  casa, 
M  in  ^  othera,  go  aeoerding  to  the  diotttes  of 
my  awn  censcieaco :  I  must  he  saved  by  my 
own  lakh,  and  neveit  will- pin  m^  fiiith  npoa 
another  amu's  sleeve :  pethnpe  it  may  be  a 
weainiess  in  my  nature,  that-I  am  very  tender 
in  the  saidter  of  blood  i  but  i  hope  nentlemen 
will  not  be  in  so  much  haste  to^eommit  the  bill ; 
for  *  Ito  morte*  homiaia,  nullh  est  canotstk> 
'<  loaqa.'  A  genlkman  bekiw  said,  the  other 
day,  it  waa  |NMsible  ia  his.ow«t  private  opinioB» 
hesHghtbehevethauriMeaergiilty;  aadsona 
notiaawaa  taksiaot  tboae  wosds:  bot,Sir,  I 
woubftpaka  case  fw  argument'e  sshe,  and 
wotthi  haveit  token  no  otherwise ;  and  I  wookl 
go  a  tittle  farther  than  that.hoi|ounhle  gentla- 
rman ;  sad  supnose  4hat  1  knew,  of  my.  ovm 
privatoknoweledge,  that  sir  J;  R  was  gniky; 
yet,  Sffi,  writh  hosable.sBbttissioa,.as  a  judges  I 
da  nat  think  it  oughi  la  wei^  sua  iray  on  a»> 
-^  ~  wilhme;  and  eiKvy %jmi  my  WMaa 
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Ibr  it ;  for  i».a  judge,  I  tm  to  go  aooordiBip  to 
my  jodidal  knowledge,  ond  not  aceording  to 
tey  prifato  knowledge.  It  it  a  manm  *  Nil 
*  refert  ^iil  notot  juder,  ti  non  notot  fbnna  jn  • 
dieii  :*  and  it  puts  me  m  mind  of  a  case  in 
Hen.  4*8  reign :  two  men  traTelled  together, 
and  one  kilM  the  other,  and  the  judge  aaw  it ; 
aAerwards  that  judge  went  the  lame  circuit, 
and  an  innoeent  man  came  to  be  tried  before 
iNm  for  it;  and  yet  the  judge,  in  thatcaae, 
%a8  obliged  to  go  according  to  hie  judicial 
jRiowledge ;   all  the  jn^ge  conld  do  (the  man 


Procee£ng$  againsi  Sir  Jckn  Fentdcif        IGBi 

thla  eentleman  has  told  yoo,  is,  tftaTbt  pre* 
mised  to  make  an  ingenuous  caoafisiiou  :  but 
any  roan  might  have  easily  seen  Ihrongb  this 
confession,  that  it  wss  only  an  artifteato  abase 
the  king's  best  fridids ;  nay,  the  rather,  when 
this  gentleman's  brother  had  aenred  thin  very 
government,  bnt  two  or  three  years  afpa,  the 
same  trick.  We  know  my  k>rd  fVestoa  was 
attainted  of  high-treason,  and  then  he  must  do 
something  forliis  pardon  ;  and  hd  made  an  in* 
genuons  confession,  as  he  called  it,  whereby 


Mttg  found  guiltv)in~that  case,  says  the  book, 
was,  to  respite  the  juderoetit  and  execotion, 
and  to  make  application  to  the  king  for  the 
poor  man^s  pardon— The  evidence  that  ia  pro- 
duced, is  first  a  living  witness  ;  thto  next  evi- 
dence was  the  coofossion  of  Goodman,  taken 
before  a  justice  of  peace  ;  for  that,  truly  1  did 
not  think  yesterday  it  was  a  legal  evidence :  I 
Am  sure  in  a  court  of  law  it  would  not  be  ad- 
mitted ;  bnt  the  house  was  pleased  to  read  it, 
and  gentlemetr,  when  they  prMed  it,  told  us, 
•read  it,  *  valest  quantum  vslere  potest.'  Then 
if  you  strike  this  paper  out  of  the  case,  vrith 
linnible  sobroission,  there  is  nothing  left  but 
the  testimony  of  captain  Porter  ;  and  so  then, 
in  thst  cane,  you  have  but  one  witness.  It 
«would  seem  a  little  strange,  that  the  comoMNis 
«f  England,  that  lately  were  so  very  careful  ol' 
the  lives  of  the  subject,  and  were  so  desirous  of 
passiog  a  Mil,  that  did  provide,  that  where 
there  were  two  species  of  treason  in  one  indict- 
inent,  and  one  vritoess  to  one  species,  and 
eanother  witness  to  another  species,  that  that 
•ahouhl  not  be  good  evidence  to  convict  A  per- 
son of  high-treason;  thst  they  shouU  be  at-' 
^intinff  a  man  for  treason  npon  one  single  evi- 
dence r  Sorely  they  will  say,  w«i  baTo  mightily 
diaitged  our  opinions  since  last  sessions.  I 
apeak  not  this  upon  the  account  of  sir  J.  F. ;  I 
.  know  him  nut,  tbouffh  I  am  not  a  stranger  to 
bis  character,  and  Ihear.that  is  none  of  the 
best:  I  speak  it  as  it  may  be  my  case,  or  any 
^mab's  whatsoever.  God  knows,  we  live  in  an 
•unsettled  time,  and  how  soon  a  precedent  of 
this  nature  may  tarn  upon  any  man  wbatso- 
'  ever !— Amongst  the  great  inregnlarities  com* 
mitted  in  the  bte  reign,  I  thooght-  that  of  Mr. 
Alg^mooo  Sidney  one  of  the  greatest  strains  I 
mw  in  Westminster*  hall  ;  for  there  waa  my 
lord  Howard  a  witoess  against  him,  and  the 
next  endunee  was  a  book  that  he  had  wrote 
against  sir  Robert  Filmore,  which,  I  think,  is 
printed  since  this  revolution, 'and  I  have  it  in 
my  "tody  ;  and  I  hope,  1  shall  not  lie  banged 
for  it.  IVtwaaoonstmedtobeealcnhitedfor 
a  treaaon  that  bath  not  been  committed  above 
two  monlhs,and  waa  the  second  witocH  to 
convict  him ;  but  that  attainder  was  reversed, 
and  it  was  flt  it  should  be  so ;  for  I  thought  it 
a  bard  strain  to  convkt  him  upon  that  evidanae. 
I  am  very .  sorry  this  bill    is  brooght  into 


this  h^ose;  nor  cait  I  imagine,  afler^all  that 
bath  been  said  by  the  learned  gentleman,  why 
4hia  man  waa  not  tried  vrfaen  thm  were  two  po- 
im.    Atttht 


be  accused  most  of  the  great  men  ;  and  when 
he  had  a  pardon,  though  his  confoaston  wss 
under  bis  own  hsnd,  ami  delivered  to  the  king, 
he  denied  every  word  of  it ;  and  what  be  tokl 
was  to  save  his  own  life.  My  neighbour  cited 
you  several  precedents ;  I  have  looked  into  a 
great  many  of  them,  thej^  are  mebtiourd  in 
Rushworth's  Collections,  m  the  great  Aigu- 
ment,  that  Mr.  8t.  John  made  for  passing  tbe 
bill  against  mv  lord  Strafford;  and  as  to  ibne 
pnpcedents,  all  1  can  say  is,  I.  oouM  not  have 
come  up  to  them,  if  I  had  iived  in  those  tisMS. 
The  last  precedent  was  of  a  cook  that  put  poifsn 
into  tbe  pot  of  tbe  bishop  of  Rochester  ^  And 
what  did  they  do?  They  did  cnaet  that  he 
should  be  boiled  alive.*  I  have  a  mat  hs- 
ooor  for  the  present  bishop  ;>  but  if  it  had  -hap- 
pened in  hia  family,  I  shoohl  hardly  havacsn- 
sented  .to  the  like.f  «  Jodicandum  eat  ksgibos, 
«  non  exemplis.'  1  should  be  glad  this  gca- 
tleoMn  might  sofier  his  due  punishment;  bnt 
I  am  not,  by  any  means,  satis6ed  in  the  pass- 
ing of  this  bill;  and  as  to  what  gentlemen  say 
js  tbe  reason  why  this  man  was  not  tried,  bo* 
cause  it  was  thought  he  would  hava  made  an 
ingenuous  coufessmn:  Sir,  if  they  have  msde 
any  mistake,  I  will  not  help  it  by  the  paasiagthii 
bin  of  stiainder.    ]  ask  your  pardon  far  tmob* 

a  you  so  long :  1  am  a  jodg^  in  tbia  naatier, 
ought  to  driver  my  opinion.  1  hepe  ns 
doubte  but  r  am  as  aiealons  for  this  go- 


vernment as  any  nM»  whatsoever;  btttletwaat 
will  come  of  it,  I  cannot  give  my  vote  for  pern* 
ingoftiiiabill.. 

>  Mr.  &)itci/or  Genera/.  This  is  a  hill  for  at« 
taintingsir  John  Fcnwick  of  high- treaaon:  itis 
the  greatest  crime  we  knovr  in  the  tevr;  and,! 
think,  the  matest  crime  known  in  a  govern- 
ment   Itismneh  greater  than  marder,  or  any 

•  flea  Foster's  Report  of  William  Nieho* 
las's  caaa  (Ciown  Law,  pp.  €8, 69.)  «*  The  Sta- 
tute S9  H.  8,^  9,  is  pnnted  at  length  tnRss- 
tal's  edition :  and  by  the  preamble  it  appean, 
that  one  John  Roosa,  a  oook,  bad  poiaoncd  17 
parsons  of  the  bishop  of  Rochesler'afaoMly,two 
of  whieb  died.  John  Roose,  therefore,  by  a 
tetroq>eotlTe  law,  is  made  guilty  of  high  trea- 
aon, and  he  is  ordered  to  be  thrown  into  boiling 
water,  the  idea  of  which  new  puiiisbaieQt|N)s- 
tibly  arose  from  Roose's  having  been  a  oo  * 
Harrington's  Observationa  on  J  £dWard  6. 

f  flea  soma  partiaolan  oonoemtng  bim  la 
the  Introdoetien  totha  IViab  for  the  Kyefaooss 
Plot,  Vol.  9,  p.  MS,  and  10  the  Safen  Risbops 
Onis^yakJf,p.l83.  . 
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1}  mcmhmI  wkurtftM  rae  gpof vmoMOty 
•Ml  tbe  law  whereby  tbcie  crimes  M«  pun  Wied ; 
and^pmoM  ■houlo  be  deterrad  fron  cdnmift- 
liai^  thmB  crimce.  it  baUi  baeo  maiie  a  qoes- 
tioB  by  thefpeDtlemeB  at  the  bar  (I  tbiak  two 
orthaM),  wliether  tbia  matter  tbat  air  J.  F.  it 
rodieteid  aad  acenaed  of,  is  hiffb-treason  or  ooi? 
I  moatcoofrai  I  heard  sometbtliij^  of  it  witboat 
doora ;  aad  tbat  they  would  make  itout,  that  if 
be  waa  gfutlty  of  the  matter  cbarged,  it  was  not 
bi|fh*traaafHi.  I  tbonipht  it  somewhat  a  b<rfd 
matlfT,  but  did  not  think  they  wooldbara 
midertakeD  i|  iu  tbia  plaoe,  though  they  might 
faava  pretended  some  flaw  in  the  iodiotment : 
But  it  aeemt  they  bate  the  authority  of  a  good 
lawyer  hi  it ;  and  'they  have  quoted  one  learned 
author,  as  they  please  to  call  him,  though  1  take 
that  for  a  great  compliment :  h  believe  they 
may  mean  myself;  aad  they  hare  done  me 
some  honour ;  for  they  say,  my  kird  chief  jus< 
tioe  Halea  waa  of  the  sanm  opinion ;  and  then 
said  aometliingof  Dyer.  Now  he  bath  read 
efMDeibiiigat  hifge  out  of  tbat  author  bo  j|»ke 
af,  aod  cmllcngea  any  one  to  shew  any  opinion, 
that  ever  a  conspiracy  to  lery  war  waa  high* 
treason  witbin  the  statote  of  S5  Bdw.  3.  Now, 
I  wo«U  ffire  a  challenge  on  the  other  side,  that 
Bid  shew  me  any  opmk»n  before  that 
we,  that  a  design  to  depoaa  the  king 
is  not  bigh-treason  iR^thin  that  statute.  The 
BUtfaar  tbat  be  speaks  of  saya  that  expressly  in 
the  matter  of  my  lord  Russel,  and  tells  you 
particiilarly ;  and  in « The  Go? ^ment  Vindi* 
■  cated,'*  which  was  only  an  answer  as  to  the 
ptoaecation  of  my  lord  Russel,  there  are  several 
eases  cited,  that  a  design  to  depose  the  king 
was  bigh-treason,  and  agreed  to  by  that  very 
penoo ;  and  it  always  was  agreeil  to  be  high- 
tveaaan.  Then  take  the  state  of  this  cascj  and. 
tbat  of  my  lord  Russel :  The  great  matter  was, 
that  he  aent  some  persons  to  view  the  guards 
(it  waa  aaid,  in  order  to  seine  the  king) ;  this 
wsa  evidenee  against  nsy  lord  Russel,  lor  a  con- 
apiraey'to  levy  war :  But  it  was  said,  that  this 
waa  not  so  much  a  conspiracy  to  levy  war 
against  the  kmg,  as  against  the  guards.  But 
Una  ir  pf  »  qnite  difierent  nature :  Captain 
Porter  bath  given  you  an  account  of  it  (and  I 
think  Goodman's  examinatkm  is  to  tlie  same 
purpose,)  that  they  met  in  LeadenhalUStroet, 
and  conauhed  how  to  bring  king  James  back 
suaiii ;  aad  the  only  metbM  tbey  could  think 
sf,  waato  send  Charoock  over  to  king  James, 
tbat  he  might  prevail  with  the  French  king  to 
send  them  10,000  men,  and  they  would  meet 
bim  here  with  9,000  horse :  And  for  what  pur- 
"peae  waa  this?  It  was  to  bring  back  Idog  JameA 
again.  *  1  wonkl  be  glad  to  hear  if  those  gentlip- 
men  that  were  at  Sie  bar,  or  aay  body  eUe, 
eouM  aay^tbia  waa  any  thing  elsabut  a  design 
la  depeae  king  William :  And  they  cannot  shew 
me  one  law^j^s  opinion,  but  that  designing  to 
depose  the  icing,  waa  ever  caUed  imagining  the 
death  of  the  kin^,  withta  the  slaihte  of  S5  £.  3. 
The  first  resolution  of  this  matter  was  pretty 


f  Sau  Vol,  9|  p.  741. 


early;  Ithiokitwa4He^4.'stim^«Bdlba 
was  pretending  Richard  S  was  alive,  and  that 
he  was  the  kwful  king :  So  that  the  matter  ia 
tneason,  aa  it  is  cbaiged  in  the  indictment.— 
Then,  as  to  the  precedent,  that  it  is  an  HI  pre« 
cedent :  I  must  confess,  I  am  not  afraid  of  » 
prsoedent  of  this  kind :  I  should  be  ^^  if 
tnese  gentlemen  should  turn  back,  and  see  how 
many  attainders  have  been  by  act  of  parlia* 
meat.  But  1  dare  say,  there  have  been  mora 
men  destroyed  by  the  irregular  judgment  of  « 
commission  of  Oyer  and  Tenniner,  tbqn  by  all 
the  acts  of  parliament,  whether  lesal  or  illegal. 
— >As  to  what  they  say  of  my  lord  Coke,  who 
mentions  the  attainder  of  my  lord  Cromweli 
aod  sir  J.  Mortimer ;  the  geptlemaa  pretends 
to  repeat  my  lord  Coke's  words  at  Urge ;  but 
be  did  not  deal  so  well  as  he  ought  to  do  by  • 
you ;  for  he  should  .We.  told  you  all  my  lord 
Cobe  tells  you ;  that  Cromwell  was  neveir 
brought  to  answer,  never  pcriditted  to  say  any 
thing  for  himself,  neither  in  parliamenl^  nor 
whm  he  was.  Now,  pray,i6ir,  is  this  the  pre- 
sent case?  Hath  not  sir  John  Fenwick  been 
heard  by  yon  f  1  wouU  be  glad  that  gent]»> 
man,  or  any  body,  could  shew  me,  tbat  any 
'person  hath  so  fair  an  hearing  beibre  commia*' 
sioners  of  Over  and  Terminer,  as  sir  John  Fen* 
wick  hath  bad  before  you.  As  to  sir  John 
Mortimer,  it  is  much  of  the  same  nature :  My. 
lord  Coke  saya,  there  was  a  jealousy  of  sir  John 
Mortimer's  pretending  to  too  crown ;  and  be- 
cause tbey  suspected  him*  they  did  give. out,- 
that  he  said,  that  the  earl  of  March  was  heir  to 
the  crown  $  and  if  be  did  not,  be  would  pre- 
tend to  it  himself,  &c.  Now,  says  my  lord , 
Coke,  this  wss  but  a  bare  pretence,  and  no- 
tbioff  else :  He  speaks  ^m  ir  he  did  not  ever 
think  him  guilty  of  those  words,  and  says,  hav- 
ing indicted  bim,  they  not  being  able  to  proceed 
that  way,  they  made  it  good  bv  act  of  parlia- 
ment, and  be  was  condemned :  So  tbat  what 
my  lord  Coke  complains  of,  is,  that  these  per- 
sons so  oondemneu  were  never  heard ;  and  if 
this  be  the  troth  6(  the  matter,  these  preoedenia 
(with  submission)  have  no  affinity  with  yours. 
But  I  believe  this  may  be  said  in  tbia  case,  sir 
John  Fenwick  bath  Men  heard,  and  that  more 
than  ever  any  one  in  parliament  was  before,  in 
a  cantal  matter. — As  to  the  case  of  ray  lord 
Straobrd,  he  bad  ooorsel  assigned  him  to  sUmd 
by  and  bear,  but  not  to  prompt  him*  If  there 
arose  any  point  of  Uw,  he  was  to  propose  the 
matter  to  ibe  lords,  and  the  counsel  was  ^ 
assist  bim  by  their  direction.  And  in  the  cast 
here  before  you,  you  have  allowed  sir  Joha 
Fenwick  counsel,notonly  to  assist  bim  m  point 
of  law,  but  to  assist  him  in  point  of  fact  too« 
They  have  nsade  answer  for  him ;  so  tbat  I  say,. 
he  hath  been  tried  fairer  than  any  man  ever 
was  in  parliament,  be  it  upon  bill  or  upon  im- 
peachment, that  is,  as  to  the  matter  or  prece* 
dent.  Then  it  hath  been  said,  this  would  not 
be  good  before  the  judjgres.  I  must  coafem  it ; 
but  the  evklenoe  captam  Porter  gave  of  his  own 
knowledge  of  sir  John  Fenwick,  every  body 
will  agree  is  what  the  law  will  allow.*   B^t  ha 


u»Mie4  npga  the  endenee  of  a  stagle  wi 
Lil  Hi  Me  how  the  lew  eteods  npoa  the  wbele 


•o4  yoB  iMIghl  QPt  to 


Yeu  have  made  tn  actof  , 
lairt  fcenwMt  and  I  own  tha  law  was  before 
th*l,  that  there  sboald  be  two  witecfses  in  eeie 
of  tieasoh ;  IhH  all  that  me  no  forthev  thanto 
triab  in  the  KiBg*a>BeBdi,  and  isonmiifienefe 
of<>fcr  and  Terminer,  and  gwol^lelifery.  4od 
if  jov  look  u|Mn  thoee  eote,  it  ia  Tory  plain; 
for  thev  refcr  moelly  unto  the  jodgee,  what  they 
shall  do  in  Buob^aad  each  caeee :  But  then  yon 
^utt  eee  what  is  the  reason  of  niafckiff  those 
rales ;  I  think  there  wss  good  reason  that  you 
shonld  not  put  that  power  in  perMna  below, 
that  yon  hate  in  yourselves :  Von  give  them 
rnks  to  proceed  by,  and  they  are  to  keep  up 
strictly  to  them  s  you  may  act  by  other  raks. 
It  is  one  tbtnjp  when  I  command  my  servant  to 
do  sueh  a  thiog,  and  another  thing  when  1  aot 
myself.  And  Sibre  is  a  dilferenoe  when  a  ju* 
dloatme  is  by  ihw,  and  when  ii  is  by  maav ;  the 
law  pots  a  greater  confidence  in  msny  tnan  in 
a  few.  Tl^  ordinary  trial  is  bv  twelve  jurors ; 
baft  if  it  bn  a  mstler  of  an  high  nature,  aa  an 
attamt,  then  it  shaH  be  by  twenty  •ionr ;  and 
yon  do  preler  a  greater  number  in  every  thing 
ta  a  few.  It  ie  said,  though  a  jndge  do  think 
in  his  ooBscieaee  a  person  froilty,  yet  he  ought 
not  to  make  nee  of  that  private  knowledge ; 
add  a  esse  was  quoted* out  of  Hen.  4.  But  I 
think  that  judge  might  have  behaved  himself 
somaUiiflg  bettsr  than  be  did ;  and  sum  1  am, 
imw  Ike  wouU  be  blamed.  1  do  not  say,  that 
A  jndg*  upon  his  private  knowledge  ought  to 
iadge  i  he  ought  not :  hot  if  a  judge  upon  the 
hench  knows  any  thing,  wherebT  the  prisoner 
might  be  acquitted  or  convicted  ^ot  generaHy 
known)  then  I  do  sav,  ho  ought  to  be  callsd 
from  the  pl^oe  where  ne  sale,  and  go  to  the  bar 
and  give  evidencf  of  his  knowledge ;  and  so  the 
jndge  ia  Hen.  4.*s  time  ought  to  have  done,  and 
not  to  have  soifeivd  the.  prisoner  to  have  been 
oonvioledi  and  then  get  a  pardon  lor  him  }  for 
a  pardan  will  net  always  do  the  business :  for 
there  quay  be  a  forieilore  that  the  king's  par- 
don doth  not  restore.  But  though  we  aot  as 
jodges  hcre,do  we  act  only  asjudges?  I  thought 
we  were  as  well  triers  of  the  feet  as  jodges. 
There  is  this  difference  between  the  judicature 
of  Westminster -hall  and  this  court  s  They  are 
to  judge  upon  a  fact  found  by  a- jnry ;  hot.wa 
act  boUi  the  part  of  a  jury  m  trying,  and  also 
of  judges  in  judging  what  the  fact  amooota  to : 
8b  that  if  a  juryman  rosy  make  use  of  hiapii. 
mte  knowledge  to  ao(|uit  a  prisoner,  as  (I  think) 
nobody  doubts  hut  it  is  his  duty  to  do,  then 
every  gentleman  in  this  House  may  make  nee  of 
his  private  knowledge  to  acquit  the  prisoner, 
or  convk^  him.-«l  confess,  for  my  part,  I  am 
satisfied,  that  sir  Johti  Fenwick  is  gudty  of  this 
orime  for  which  he  stands  acooasd.  1  da  think 
this  crime  is  high <>  treason  ;  I  think  th^re  is  no 
duger  of  a  prawdent  in  this  case,  if  yon  cpn^ 
vfot  him,  bemg  convinced  upon  the  evidence 
yon  have  heard,  that  he  is  guilty  :  I  do  own,  if 
think  hais  notgniUy  of  niKlby 


i^iha  King'a'lht*  in  UalsnImH  HUriit^  |vs» 
Mm.  Moun^y'st  for  tin  porpoBagtveftin  eii* 
deBOOfha  oogbt  to  ba  agaiwi  tlie  bill  $  hot  I 
think,  every  m«A  that  is  of  tbatopinianeafbl 
to  be  for  the  bill.  I  am  one  af  these  that  dusk 
heis  gniky,  and  tbeiefora  am-  fov  oammittiiig 
the  biU. 

Mr.  ITarcoiirt.  I  cm  rs«dily  afpsa  with  tbs 
gentleman  that  spoke  lait,  that  h^trpasoB  is 
the  highest  crnna  in  the  law;  and  tether,  tbaft 
the  matter  of  the  indiotsneni  that  isamatiencd 
ia  the  rsoital  of  the  act  is  rnidenfaledly  high* 
treoeaa  ;  and  I  am  sura  he  will  agree  with  me 
in  one  thing  ako,  thai  the  mater  the  erine  ii 
that  any  person  is  aeousedof,  thoctsarertbs 
piaof  ought  to  ba  by  which  ba  is  coovwled.^ 
Some  gentlemen  have  began  their  diaceorm  ia 
rshuion  to  the  power  ;  bnt  sure  it  is  no  argu^^ 
ment,  becaoee  I  can  doathittg,thervforeI  wail 
do  it;  beoaose  w%  have  newer  to  repeal  lls«|na 
Charta,  and  afl  other  sBbasqnent  kws,  wineb 
have  been  made  ia  favour  of  life  andhberty, 
and  property,  by  the  same  oon^vpieoos  wa 
oughttodoit:  Ahettermnon  mwtbegivm 
me,  befoM  I  consent  to  this  biU.--Tbea  lor  the 

precedents,  it  is  said,  there  have  base  aMav, 
and  many  hnveheenmentioBed;  and  ill  Ibeogbt 


it  worth  while,  I  would  mention  maoy  » 
yon  have  aet  heard  of.  Am  te  prsesdfatin 
general,  they  aia  so  for  imitaUe  ai  tbey  ait 
gsoondcd  upon  true  reason,  and  agveeabls  to 
justice ;  but  I  do  aot  remember  any  ear  preee- 
dent  of  this  nature,  for  a  peraen  in  cestody. 
forthcoming,  to  be  tried,  yet  to  be  attaistod 
without  a  trial  ai  kw,  but  what  baa  besa  eai* 
venally  branded ;  and  theyr  all  eerm  ts  be  rs* 
proaches  even  to  thoee  m  reigns  in  which  tbqr 
were  usually  osade;  and  rather  to  be  ntt-M 
out  as  racks  for  us  to  avoid,  than  patterssw 
our  iimUition.-^Befoie  I  psirticolaHy  n*"^ 
the  fooU  how  they  stand  before  you,  1  woold 
bag  leave  to  obeerva  npon  the  general  metbod  (If 

your  proceedings,  and  lelt  yon  what  Ml9*>* 
me  in  it.^i  have  often  beaid  this  csMsd  t 
trial,  sad  that  wa  are  Ibojadgms  the  gfoU^ 
man  that  apoke  hvt  gave  «s  anetbsrtitle,  sod 
tnhl  us  we  weia  the  jury  also.  Ikoowostitti 
for  trearn*  hat  what  la  eonfirmcd  hy  MMot 
Oharta,  per  jmdiemm  fwrtasi,  by  a jarv»  wtb 
is  every  Bngliehnttn*s  binb-right,aod  isahr^ 
esteemed  one  of  ear  darling  privtligm»  ^P^ 
hgtm  tfrrs^  which  melodes  impeaehpif«^*|* 
parliament  j  bat  if  it  he  a  trial,  il  ^^J^ 
strange  one,  whece  the  pevasa  that  alMds  upas 
bistrialbatbachanoeto  he  baogrd,  bat  M* 
tobeaaved.  I  oan't  teH  under  what  eharaaMr 
to  consider  onraeiveo,  whether  we  «wiW<*  <^ 
jurymen i  1  never  heard  (da judge,  1  av ^^ 
not  of  a  ju^maa,  bafora,  bat  ha  ^J^^SH 
upanhisaatU:  I  never  beard  ysd  ««  J"^ 
hut  had  fttwer  to  eimmina  witaewf  upM  tiw 

to  Qomala  a  oleaF eight  and  hnevtledge^ 

foflti  leaver  heard  of  ajttdge,  but  ifoi««»^ 
(»me  bafora  him,  the  prisoaer  was  always  w^ 
ba  stood  upon  hiadeiivrmnoa,  and  had  nito»7 
a  power toeondemn  tbe.guilty,  l»^^ ***!!!! 
innooontt    Havewtthiepowarf  8«PP""^f^ 


the 

tiBit  lliatwt«mfp?e 

I  a  p«r«M  halli  mmAn  ImiB- 

cyfiiliy  appear  MttlM  Spaaker,  tiy  Im 

wtaar.tawiidmnibaiSkaffBiii  toNawgataf 
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Y«a  oM'l^iapoae  rfbha^Uiiiwha,  tliiMifb  yos 
vcmialMcdarimiiibawiwy:  but  iaaon  a 
«He«  the  party  m«at  aadei|^  a  ioaUa  trial, 
wMiiieaiiinnrytoan  tbarnln  Ihatai  beard 
•r.  IflaaajadfpeiBtliaoaaa,!  begftaavato 
tril  yt%  for  ny  awp  jnatifiaatiaa  aoly ,  wiMt  a 
Jeiatfia  I  have  aict  wkh  of  a  judga'a  dtaora* 
tin:  aiy  lord  cliiefjMNse  Coka  aaja,  k  is 
^diieenMrepcrlMn ;'  andby  that  diawttiatt  I 
bq^leiratoeaMMerthiseaae:  if  jodgca  malre 
tbalaw  their  ral«,  tbcy  om  Mter  err ;  bot  if 
dw  aaoertuD,  arbitrary  dictates  of  their  owa 
Aaeici,  wbieh  roy  hud  Coke  calk  the  erooked 
ctid  of  discretioa,  be  the  rules  they  go  by, 
eatosarAm  nsiMt  be  the  etRset  af  saah  jedg^- 
aMis.-»Asto  this  particnfair  ease,  1  did  eipMt 
frna  the  gantleman  that  spoke  test,  that  he 
ipeaM  bare  «old  voo  there  was  a  plaio  crideiiee, 
why  yoa  ahovldf  go  en  to  the  passing  of  this 
Wl ;  bat  ioBiaad  of  that,  I  an  surprised  to  hear 
•  tbiBg  BMatMHwd,  that  io  parliainentary  pro- 
ceediagi  a  man  may  be  hanged  by  one  vntae*; 
etrtibly  that  ia  not  to  be  lakeo  for  granted.--- 
As  10  thia  paHicBlar  esse,  1  weohl  Uke  captain 
iWler  an  upon  his  oath,  for  supposition :  You 
beie  ene  witness  aganst  sir  John  Fenwick  of 
high'tnaaon ,  and,  with  yoar  leare,  I  desire  to 
»what  you  have  more  in  this 


tVM, 


Yctlsfday  yon  feted  a  paper  to  be  read,  Good- 
mta's  narratiTe  er  examinatkw ;  it  is  a  dif- 
fcnat  case  new  you  bare  it  bHbre  you  to  de- 
teitniae  upon.  Yesterday  the  queatlen  was 
«dy  lor  hearing;  but  ffentlemen  now  consider 
how  fcr  they  ought  to  beliere  it,  and  the  other 
Hideoeewe  beard.  And  irst,  there  is 
airideoce  that  Cka^  Unpeted  with 
sodgave  hioa  a  sum  of  900/.  and  so  tb 


t<no 

OT  i^niit  wwawafti 
lean  never  ^aafbraatothkikitren^  < 
evidenM 


hath  bean  given  hi 
should  afbet  another  map ;  but  all 


mentary 


sodgave  him  a  sum  of  9007.  and  so  they  would 
isftr,  because  Porter  wm  tampered  with  to  be 
|sae,  therefore  Goodman  was.  It  was  toM  us 
rartbsr  (audi  desire  I  may  be  informed  if  1  am 
ateben,)  that  Clancy  aaid,  be  came  from  sir 
Jobs  Fenwi^ ;  and  afWrwards  my  lady  Mary 
Fanwick  aaid,  she  would  make  good  what 
Clsacy  had  said ;  and  liwn  these  aiguments 
|hey  ueouine,  that  sir  John  Fenwiok  knew  of 
k*  Give  me  leave  to  tell  you  a  role  I  never 
hetrd  eootradidBd,  that  preanmption  ia  to  be 
OMuieia  favour  of  life;  but  to  presume  a  man 
Vnihy  because  Porter  wai  tampered  with  by 
aaotbcr,  becaase  he  said  it  was  by  su*  John 
Fsawiek^  order ;  shall  we  presume  sir  John 
Feawiek  did  it  ?  Is  hear^say  to  be  evideneeP 
Or  is  a  man  to  be  had  to  the  gallows  upon  pre- 
vamptionP  Hew.  ef^,  and  with  hew  much 
nssoa,  bnve  we  heard  eidamationa  against 
jodgmenii  upan  pretumptkms,  iauenduas,  con- 
Hhictire  and  accumulative  treason  f  dEO.-— 
^tlsmm,  there  is  somelunher  evidence,  and 
that  ht^^f  what  wm  awam  at  Cook's  tiist ;  and 
**'HagamMMithotMnt  ilia lMv<n the Nooid 


ia  to  be  answeied,  by  catMag  il  paVria^ 
ary  procaedihgs.  Ife  doubt  it  is  no  e«U 
» Ml  tae  courts  iMdow,  but  they  aic  mm^ 
tianed  with  some  kind  of  diadain,  aa  vary  hieoB- 
aidevahle.  In  thia  case.  I  beg  leave  to  say  this 
in  their  rtadtcadon,  that  whatever  the  rules  wk 
Weatmbaier-  hall  are,  it  ia  not  therefhre  reaasft 
because  hia  a  rule  t  but  became  it  iaitiasen,  and 
leaaoa  appiurcd  of  by  hmg  experience,  thera- 
ferettisarula;  and  if  they  make  their  ndaa 
far  that  catme,  I  hope  that  ia  a  Maae  why  tua 
shotrid  imitale  them:  hot  I  would  not  havn 
thooa  rules  theaght  mattera  of  Ihrm,  but  sub- 
stance, er  more  praperly  |Nirt  of  the  law  Itsalf. 
— -Upon  the  whoW  matter ;  if  no  gentleman  will 
give  ua  a  reason  why  this  is  evidence,  but  Otta. 
witness,  and  that  not  opmi  oath:  and  if  weans 
te  come  to  our  parliamenury  discretiM  to  aup« 
ply  that  defect,  the  want  of  the  other,  It  ia  a 
discfction  I  will  disclaim  all  the  days  of  my 
Kfe.    And  1  hope  you  will  r«»ject  the  bill. 

Lord   CuiU.    If,  sir,   the  gentleman  that 
spdte  last  hadbeua  speaking  to  Wcstminsler* 
hall,  I  should  think  that  be  bad  shewed  a  great 
deal  of  reason,  and  spoke  with  agreatdeal  of 
judgment ;  but  since  1  tWnkyou  are  here  uMi 
a  quite  different  foot;  1  shall  not  follow  him 
(because  I  will  not  unnecessarily  detain  you) 
to  answer  every  particular. — ^I  remember,,  whan 
the  counsel  fbr  the  prisoner  first  spahe,  they 
took  notice  to  you, that  preceilents  were  pre- 
creatire,  and  one  begat  another,  and  they  aie 
apt  ta  multiply ;  therefore  I  do  think,  it  is  Of 
the  highest  asomeat  to  yon,  what  piaceilent 
yeu  make  to-night :  and  if  any  gentleman  can 
besatisficd,  that  the  precedent  of  pasang  this 
bill,  will  be  of  worse  conseouencethan  the  pre- 
cedent of  not  passing  it,  1  shall  humbly  aubmit 
1  do  think,  sir,  the  matter  befeie  you  is  of  the 
highest  importance ;  and  I  muat  confiMs,  it  Is 
,  wShagreatdealofsatjsfbctiontomyaelf,  that 
I  do  see  gaotlamen  aeem  to  apply  themaahpui 
with  a  great  deal  of  aeriottsn^ls  to  this  debate. 
Sir,  1  ^11  not  pretend  to  make  a  partieular  . 
answer  to  what  the  counsel  fbr  the  prisoner  did 
say ;  as  to  the  praeedenu  of  acts  of  parliament, 
1  think  this  anawer  is  sufficient  at  present  fir 
that,  that  if  we  have  no  precedents  we  are  under 
a  necessity  of  making  one.    It  is  told  us,  that 
of  all  the  precedents  none  will  justifjr  us  in  thia 
proceediog;  but  at  (he  same  time  it  urastba 
considered,  that  we  are  in  a  case,  the  Kke  la 
which  never  yet  happened  in  En^land.^Tbe 
first  thing  I  Miall  apply  myaelf  to,  is  the  juria- 
diction  of  parliaments ;  and  truly,  1  think,  it 
will  be  very  neceasary  to  say  a  little  upon  that. 
1  have  heard  none  call  this  power  in  question, 
the  thing  apenks  Hself ;   it  is  the  legislttivu 
power,  and  the  etymotogy  ef  the  woidteHayott 
what  it  is:  It  isa  power  that  can  makelawt» 
and  abd  sh  them ;  a  power  that  ia  auperiorta 
all  odierpoweia  whatsoever,  and  we  are  part  aC 
thatlagiilallr*ptw«r)jaiAtlMrelw0  IthaHraar 
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walks  the  slrefll%  oM  a  Hwiag  «miI,  that  dottbto 
ofhiioriiiie.  Bwk,  Sir,  I  wooMmilthia matter 
yaifaitker;  I  am  not  only  mnfied  in  my  uwa 
oooacieiioe  and  reaaoD,  of  the  ioatioe  or  your 
procawlinga^  whioh. ought  Meed  to  be  tbe 
nNmdataoQ  of  ofery  man*e  opinion  ;  but  1  am 
iatitfied»  tbat  in  this  way,  tbm  u  no  haidabip 
impoaed  upon  m  Joim  Fenwick,  if  bo  will  Iw 
bif  own  mend :  for  I  doobt  not»  upon  what 
thia  prooeadioir,   that  befbra 
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no  mora  to  tfial,  It  bang  n 
that  we  haf«  a  power  to  praccad  in  tbia  mat- 
ter.   Now  I  will  take  leare  to  obaerm  aome- 
Ibing  as  to  the  pacticnlar  caae  befoie  yon.— 
Though  a  gentleman  tbat  apoka  aome  time 
moe,  did  apeak  to  you  of  the  nature  of.  the 
crime;  yet,  with  auliinimion,  I  Ihink  there  ra- 
naina  sometbuig  to  be  added  to  what  ha  aaid. 
The  conspiracy  of  whieh  sir  John  F^wick  to 
ma  appears  guUty,  is  not  only  against  the  life 
of  the  king,  not  only  to  depose  the  king,  not 
only  a  conspiracy  to  raise  a  rebdlioo,  £it  at 
|he  same  lime  to  cootriFo  an  intaaion  from 
France,  and  bring  in  a  foreign  power.    I  know 
not  what  better  evprcmion  tojtell  my  thonghta 
,in,  than  by  using  a  term  which  physiciaoa  use. 
in  some  desperate  cases ;  tb^  tell  yon,  thereis 
n  complication  of  distempers  $  and  I  think  this 
is  a  complication  of  treasons:  this  is  the  high- 
est crime,  and  it  ia  attended  with  all  tbeai^[gra- 
vating  circumst^noes  this  crime  can  admit  of. 
Now,  in  giWng  onlr  opioion,  and  passing  oar 
judgment  upon  this  matter,  I  think  there  are 
two  considemtiona  ought  to  guide  tis :  there  is 
a  consideration  we  owe  to  the  prisoner  that  is 
brought  before  us :  ^pd  another  consideration 
which  we  owe  to  the  common  security.    As  to 
the  first  of  these,  it  being  a  mMter  of  bk>od, 
wherein  the  life  of  an  Englishman,  the  life  of  a 
man  of  his  qualitv  and  fiffure,  is  at  atake,  we 
ought  to  proceed  with  all  the  calmness  tbat  is 
possible ;  and  I  do  agree,  if  there  was  nothing 
nut  presumption,  tbat  ought  to  be  in  farour  of 
life.    But  pray  let  us  consider  how  this  matter 
■tands :  let  me  desire  those  gentlemen  that  are 
of  opinion  we  ought  to  bate  so  much  teoderoe}w 
for  the  prisoner,  to  lay  before  them  anotfier 
scene,  and  sort  of  consideration,  at  the  same 
time.    J  do  consider  the  hardship  (jf  I  may  use 
that  expression)  of  passing  this  sentence ;  I  do 
consider  what  a  coodilion  we  had  been  in,  if 
tbe  contrivance  tliat  was  Uid  had  token  effect ; 
that  is  the  weightiest  part  of  the  matter  before 
von:  and  though  it  was  disappointed,  then,  I 
Know  not  how  far  off  it  u  at  preaent;   thia 
ought  reallv  to  weigh  with  yon.    And  I  hope 
I  may  take  leave,  upon  thia  occasion,  to  obsenre 
to  you,  what  one  of  the  wiaest  and  best  of  tbe 
Romans  said  upon  an  occasion  of  this  nature : 
he  tells  yon.  That  a  man  that  would  consider 
his  duty  aright,  must  consider  the  matter  in  all 
ito  parts  and  circumstances ;  and  when  that  is 
done,  must  act  adequate,  as  well  to  tlie  com- 
munity, as  to  himself  and  his  neighbour.    I 
wouM  apply  that  to  tbe  present  case ;  and  wodd 
desure  those  gentlemen  that  expreas  so  much 
tenderness  in  this  case,  to  have  some  for  the 
government,  and  themselves.    It  was  told  yon. 
That  the  priaoner  before  yon  does  not  stand 
convicted  m  any  crime ;  it  was  told  you  at  tbe 
.bar,  that  the  most  we  oi^ht  to  pretend  to,  is 
no  further  than  to  leave  him  m  the  condition  we 
found  him:  I  think,  with  submission,  the  pri- 
soner stands  convicted  of  high-ti  easpu,  with  the 
highest  conviction  npon  earth,  and  thst  is,  the 
general  consent  of  all  mankind ;  for  I  will  bo' 
fioU  to  say.  I  da  verily beUeve^  thatthcm 
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things  are  broqght  to  the  last  extremity,  if  sir 
John  Fenwick  be  his  own  friend,  if  lie  be  so 
much  a  penitent  and  friend  to  theffOTarament, 
and  to  Msterity,  to  tell  truth,  and  lenvo  off  hia 
dissemtang,  snd  be  plain ;  I  doubt  not  bat  he 
will  find  favour.    Now,  Sir,  I  would  b^  -leave 
only  to  answer  one  or  two  objections ;  for  soma 
things  that  hare  been  said  againat  the  passbg 
of  this  bill,  I  do  not  think  material.    One  ob- 
jection that  seems  to  me  to  carry  the  greatest 
appearance  of  weight,  was  made  by  one  of  the 
counsel  for  the  prisoner :  he  said,  It  wooki  look 
strange  in  after  a^,  that  the  same  pariinment 
should  pass  the  bill  for  regulating  of  triala  in 
treason,  and  this  hill  of  attainder.    Sir,  1  desire 
you  will  plesse  to  observe  how  thia  matter 
atands ;  and,  in  the  first  place,  as  prarions  to 
that,  I  take  leave  to  obaerve  a  few  things :  it  is 
a  propoaition  generally  agreed  to,  and  not  to  bo 
denied,  that  that  which  ia  designed  for  the  pre- 
servation of  any  CDsatore,  ought  not  to  be  made 
use  of  to  their  destruction.    Now  this  treason 
bill   was  designed   for  your  preservatiott,  to 
screen  you  agaUwt  the  danger  of  arbitrary 
power,  and  the  malice  of  false  witnesses ;  and 
thia  bill  of  attainder  ia  biought  to  screen  both 
veu  and  the  government  from,  your  enemies, 
both  abroad  and  at  home.    And  I  think  the 
treason  bill  is  no  objection  upon  these  censi- 
deratioBS :  besides,  the  treason  hill  waa  only 
made  to  be  a  rule  to  inferior  courts. '  Tbe 
learned  gentleman  that  spake  last,  tokl  you, 
the  rules  of  Westminster-ball  were  not  rules^ 
becauae  they  were  observed  there,  but  because 
tbey  were  grounded  npon  reason.    Why,  Sir, 
in  answer  to  that,  I  will  only  take  leave  to  tell 
him,  that  that  which  is  reason  in  Westmijoster* 
hall,  does  not  carry  the  same  weight  here.    I 
think  that  matter  was  so  well  explained  by  tbe 
lefirned  gentleman  at  the  bar,  that  there  need 
nothing  be  added  to  it.  He  toM  you  very  well, 
it  is  one  thing  what  I  trust  to  do  by  my  ser« 
vant,  and  another  thing  what  I  do  by  my- 
self.   It  is  Tory  obvious  to  any  man's  under- 
standing, if  this  power  were  lodged  in  the 
judges,   what  uae  they  might  make  of  this 
unlimited  power ;  but  no  gentleman  can  mis-> 
trust  any  thing  that  shall  be  done  by  thia  house. 
---Another  objection  that  was  made  by  the 
counsel fi>r  the  prisoner,  was,  sa^rshe,  This  is 
evidence,  or  it  is  no  evidence ;  if  it  be  evidence, 
then,  saya  he,  why  do  not  yon  try  him  at  law  t 
If  it  be  no  eridence,  why  do  yon  admit  it  here.* 
Now,  Sir,  with  submission,  this  carriea  the  face 
andformofanaignment;  but  if  fou  take  it  te 
piceet^  I  think  thin  ii  no  CQBfinmc  weight  in 
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Ut  £»r»  Sb*t  the  icMoa  i|»bj ilkit  ««tler 
before  yoo,  is,  becftUM  by  fthe  abseoce  if  ooe 
of  t^  witiieiwi,  ■cofirdiDg'  to  ihe  formal  piurt 
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of  fihe  lavt  «r  Johtt  Feowicli  will  be  acquiuied ; 
but  it  is  goaenU  J  agreod,  thai  the  ooti8fH|ueooo 
of  so  great  a  crime  goiag  onpuiiisheil,  may  be 
da^rmiis  to  your  iHMPlerity,  Tbia  bill  of  at- 
tainder n  brouglit  into  tbe  Hosse,  that  you 
nay  supply  tbatfVBBt  of  foriBy  ^ou  beinir  coa- 
fiaoed  «Sr  tiie  nality  ef  hia.erioie.— Anotber 
ol^dctiaii  aaade  by  tbe  counael  at  the  bar, 
vat  aa  to  eeptaiu  Purler,  whom  he  reflected 
npoB ;  aaya  be»  aball  a  man  that  bath  owned 
buBialf  i^fulty  of  aocb  a  TiUainy  aa  tbe  murder 
of  thekieg,  of  m  middeo  have  soeh  credit  aa  to 
■aray  aritb  yen?  I  would  tabe  leave  upon  this 
to  repeat  to  you  what  my  L.  C.  J. 
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aooBtbebeQch  did obaerfe at Cbarnock'a trial: 
Aeaame  things  was  urged  and  preaaed  home 
by  Cbamoek;  ami  my  L.  C.  J.  was  pleaaed 
to  tifce  BQtiee,  Ibat  it  eoaaiated  with  the  wisdom 
aad  jaslice  of  all  ataloi  and  gnvernmenta  to 
aHaw  of  aaeb  eaidence,  becauae  without  it 
tbey  eauld  neeer  come  to  the  knowledbpe  of 
any  traann  or  eonapiraey ;  for,  he  added, 
vbaoi  will  you  hare  an  aocomit  of  tbeae  tbioga 
ftombaitbe  aetoraof  them?— And  tbetiefgre, 
vbea  they  are  pfnitaat»  aad  wttliag  to  atone 
%rtbeir  crime,  by  doia|f  all  tbe  aeniee  the? 
4n  to  tbe  aiate,  and  joatiae-  to  mankind, 
Vt  oagbt  not  only  to  receive,  but  encourage 
iheoL— When  the  danger  the  goyerameat 
woald  be  in,  if  yondidnotpaaatnia  hill,  was 
aifed ;  it  waa  anawered,  but  what  danger  will 
oa  and  your  poat^ty  run  in  not  paaaing  of  it  P 
i  tbiak  tbe  owtlar  appeara  ao  plaii^  Mrf  dear 
bdwe  yon,  that  when  all  the  otbe^partB  of  tbe 
I  are  panned  over,  I  aboold  thiok  it  are* 
upon  tba  Houae,  to  enler  upon  a  par- 
aaawer  to  it.  I  had  not  aaid  what  I 
have  aaid,  that  I  think  any  part  decisive,  but  to 
okar  myaalf  to  tbe  world  for  the  opinion  I  am 
fnngtogive;  and  pcrhapa  what  1  have  aaid, 
nay  g^%  oooiiaion  to  aoma  others  to  aay  acme- 
wfftbal  amy  be  much  more  to  the  purpose ; 
^ftr  tbereaaona  Lbave  given,  I  am  for  the 

Mr.  Sieeaa.    Sir,  I  aa  little  care  for  med- 

^og  in  matters  of  blood,  as  any  man,  and 

■bould  be  glad  to  avoid  giving  my  opinioit  in 

'^  caae;    but  I  think  it  is  incambent  upon 

f  vy  gentleman  that  hath  the  honour  to  ait 

■t«e,.io  paint  of  tmat ;    1  think  ithia  dutv  to 

^^wbam  berapicsentSytothekingand  king- 

^  ingMierBlyto  give  lua  opinion  when  be  is 

^aadaatiiiediait;  aad  if  I  was  in  tbe  least 

WBtisM,  1  abould  venture  the  dtaplcasure  of 

let  House  to  absent ;  but  upon  tlie  whole  esse, 

y^^  yroof  that  bath  been  given,  I  am  very 

<w  tbatrir  John  Fenmck  ia  guilty  of  this 

^nmnlbot  heiaaoeased  of;  and  that  it  ia^rea- 

HQ  whhaat  any  atiain,  and  wall  warranted  by 

pwdi«ti>^    1  wmrid  fimt  taka  notice  of  trfant 

**^^  year  jariadMan  m general;    Ire- 

"^■^itvassatdthiawaa  an  iaeraadiment 

^HagaaCbarta;  for.by tbat,nopenmiis 

'toWtiitifoihialife,  ipiby  ^judgment  af  bis 


peam.  Tboae  ganUeman  that  have  made  that 
objection,  have  intirely  forgot  the  other  |mrta 
which  is  the  oextseatence ;  Nee  8U|)er  ibimus^ 
'  nee  super  eum  mittimus,  niiii  per  rrgulare  ja* 

*  dicium  parium  suorum  vel  per  le^era  terrs.' 
What  do  tbey  make  that  to  be  ?  It  is 'true,  in 
the  ordinary  course  of  justice,  persous  must  be 
tried,  a  oomrooner  by  a  commoner,  and  a  peer 
by  a  peer ;  bu't  there  are  several  sorts  of  trials 
and  laws  in  tbe  lapd :  and  when  you  come  to 
consider  what  is  meant  bv  *  per  legem  terra,' 
yop  have  tbe  commons  lex  lerra ;  you  have 
tbe  statute  law,  and  hr  lociy  tbe  laws. of  par- 
ticular manors ;  and  there  are  several  sorts  of 
triala  besides  that  by  ju  ry ;  there  are  trials  by  bat' 
tie :  the  defendant  in  case  of  appeal  may  try 
it  by  battle^  and  he  that  ia  killed  los^  the 
cause.  Then  there  is  a  UiV  above  aH  these 
laws,  and  that  ia  the  law  of  ^irliameut,  which 
my  lord  Coke  calls  lex  parliamenii  and  lespar^ 
liamentaria  in  another  place,  which  he  says  isy 

*  ab  omnibus  inquirendat'  but  *  a  panels  oota ;' 
and  it  ia  not  fit  it  abould  he  known  bow  far  tbey 
can  go  (and  ao  it  ia  in  chancery),  and  that  is  a 
law  that  ia  unlimited,  and  that  in  one  of  the 
biws  saved  bjf  Magna  Charta.  1  8ay,there-> 
fore,  that  without  .any  incroacbment  upon 
Magna  Charta,  or  any  law  ivbatsoever,  yoo  en* 
ter  regularly  upon  hia  trial. — ^I  would  answer 
another  thing  tha  was  said  against  a  trial  in  , 
parliament;  and  I  mnat oonfesa,  I  idid  wonder 
to  hear  it  from  that  honourable  ancient  mem- 
ber, that  if  he  waa  to  be  tried,  he  should  rather 
chase  to  be  tried  in  Westminster>hall.  Whyf 
sir,  before  I  should  have  given  ao  sudden  a 
judgment  as  tbati  I  wouM  have  oonaiderad 
what  my  case  was :  If  1  had  had  such  a  case  aa 
count  Coniogamark,  a  bed  caase  and  a  great 
deal  of  money,  I  would  rather  be  tried  ttoa ; 
or  if  I  could  be  tried  aa.  sir  George  Wakeman 
was ;  but  if  I  bad  a  good  canaeymid  would  use 
no  oorruption,  insteadof  twelve  men  that  might  • 
be  corrupted,  I  bad  rather  be  tried  by  4  or  500 
gentlemen  that  are  beyond  it.  You  aee  how ' 
triala  went bekHv^thetnalofmyladv  lisle, that 
coold  neither  aee  nor  hear ;  aad  there  eamea 
person  to  her  bouse  that  was  proved  to  he  in 
Monmouth's  rebellien,  and  ahe  waa  burned  finr 
it.— Then  aa  to  tbe  case  before  jrau,  I  would 
olfer  my  reasona  why  I  believe  thia  gentleman  . 
tobeguiky;  here  ia  capt.  Porter,  he  hath,  pe- 
aitivelv  sworn,  that  he  had  another  meeliBgat 
Mrs.  Monn^oy'a,  and  there  tbey  did  oaaault, 
and  agree  to  send  Chamock  over  to  Franoa; 
and  <5hameck  was  directed  to  go  with  a  mea- 
sage  to  invite  a  foreign  p^ev  over  here.  ^o«r 
the  question  is,  wfaethor  be  b  to  be  believed  P 
and  I  would  go  upon  toe  aame  reasona  for  be- 
lieving a  witneas,  aa  tbey  do  in  Westminster  • 
hall;  and  will  go  as  for  afong  with  those gea- 
tlemea,  aa  to  the  credibility  of  a  witneaa  ;  bnt 

if  he  be  to  be  credited  in  WeatminBter-hall,  . 
wl^  is  be  not  80  here  ?  Aad  therefortvif  tbey 
had  brought  an^  testimony  againat  bis  eaedit, 
OS  made  him  guiltjf  of  peri«ry,  or  foigery,  it 
bad  been  an  wiiection  sgunat  bis  tsstimeny  $ 
bat  U  was  so  for  from  that,  that  tbey  did  oat 
8  X 


675] 


8  WILLIAM  DL 


•fler  to  prove  one  unrd  of  that;  botwhotweo 
■aid  was  said  from  the  ooanael,  and  thai  is  to 
go  for  no  efidenoe.  The  eonntel  did  indeed 
alledge  againtt  his  credit  ae? eral  tbinn,  but  did 
not  prove  any ;  and  if  they  had,  tner  would 
not  nave  taken  awoy  his  testimony  in  Westmin- 
ster-hall :  that  is,  that  he  was  coneemed  in 
the  late  intended  assassination,  and  treason : 
this  was  the  same  objection  ^at  was  made 
•betow  ;  ,  and  they  brought  witnesses  to  prove 
that  and^  some  other  thinn,  bnt  they  did  not 
weigh  any  thing ;  for  if  it  shonld*  be  an  objec- 
tion that  he  was  iii  the  conspiracy,  then  von 
can  have  no  evidence  of  any  viHainy,  for  they 
will  never  trust  honest  men  with  it.  Therefore 
I  do  take  it,  that  Porter  stands  before  yon  as  a 
very  credible  good  witness,  without  any  impnti- 
tion  whatsoever.  Then,  sir,  say  they,  be  is  not 

•upon  hfs  oath  ;  (hat  is  an  objection  to  your  jn- 
rmliction,  and  though  they  say  they  own  your 
jurisdiction,  yet  when  they  say  so,  they  speak 
against  jwvr  jurisdiction ;  and  by  the  same 
reason  you  can  go  upon  no  impeachment  what* 

>  ^soever;  for  you  can  in  no  case  give  an  oath. 
Then,  sir,  they  tell  you,  he  is  but  one  witness, 
'and  that  it  is  in  the  case  of  treason,  and  there 
oughttohe  two  witnesses ;  andthet«fore  though 
yon  have  jurisdiction  to  dd  any  thing  whatso- 
ever, yet  yoa  have  no  jurisdiction  to  go  upon 
this  cause.  Now,  sir,  beause  this  seems  to  be 
•the  most  fomiidahle  olnection  that  is  inasted 
no  agamst  the  proceedinffs  in  this  case,  1  beg 
your  leave  that  I  may  rally  answer  it.-^And 
takmg  it  to  be  true,  that  the  ftct  Is  proved  by 
one  witness,  I  conceive  we  may  proceed  in  this 
^usd,  though  they  can*t  in  Westminster- hall ; 
and  1  do  take  it,  that  therO  is  a  great  deal  of 
diflhrence  between  one  and  the  other;  and  I 
do  not  take  yonr  proceeding  upon  this  biH, 
heinjg  there  is  but  one  witness,  to  be  any 
•train,  but  what  you  may  extend  the  legislative 
to,  without  going  beyond  what  bath  been  done. 
I  therefore  beg  you  to  consider  what  the  law 
nrigmally  was  as  to  treason,  and  how  it  came 
to  be  altered.  Before  the  statute  of  35  Ed.  8, 
it  was  uncertain  What  was  treason,  and  what  was 
not ;  then  the  statute  came  and  reduced  it,  that 
as  to  all  inferior  courts,  these  are  your  treasons, 
and  no  other  shall  be  adiodged  so ;  bnt  the 
parliament  reserved  to  thenMelves  a  power, 
that  if  any  case  should  happen  like  them,  they 
were  to  determine  it  themselves.  So,  sir,  that 
at  that  time,  and  after  that  time,  one  witness 
lirasffood  in  case  of  treason:  as  now  it  is  at  this 
day  lor  robbeiy,  folony,  or  any  other  fact  but 
treason.  And  ^11  1  £d.  6,  one  witness  was 
good  m  all  treftons ;  Then  comes  two  sla- 
tttteain  £d.  e'stime,  and  the  first  takes  no- 
tice, That  since  the  U5  Ed.  3,  by  several 
atatntes  treaaons  had  been  made  which  were 
tmseasoaable,  and  therefore  repeals  them,  and 
OMkes  several  new  treasons:  Then  comes  a 
Piwiso  at  the  end  of  it;  *  Provided  always, 
« thai  no  person  whatsoever,  after  the  let  Feb. 

.>then  next  ooming,  shall  be  indicted,   ar- 

*  reigned,  condenmed  or  convicted  for  any 

•  •ffiwoe  of  treason,  4cc.  unlesa  the  oflend^  be 
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'  accused  by  twd  sufficient  and'  lawful  wit- 
*  nesses,  or  shall  willingly,  without  violence, 
« confess  the  sama.'  Now  that  Previso  relates 
only  to  the  treaaona  particularly  mentioned  m 
that  statute.  Then  cornea  the  next  statute  S 
Ed.  6,  and  pursues  the  same  words ;  But  now 
this  did  not  mean  any  facts  whatsoever  that 
were  left  to  the  jodgOMUi  of  the  parliament, 
because  theae  fads  were  not  within  their  cog- 
nisance. They  are  not  parliamentary  words ; 
indicted,  arraigued,  convicted,  bnt  only  used  by 
the  courts  below.  Why,  sir,  if  it  be  so  that  one 
witness  is  sulBoicnt,  here  von  have  not  only 
one  credible  witness,  hut  be  is  propt  up  ex- 
tremely well  by  collateral  ctroumstances ;  and 
though  I  do  not  allow  that  below  they  can  pro- 
ceed upon  one  witness  with  pregnant  cireum- 
stances;  yet  for  the  reasons  given,  consideriiig 
how  this  evidence  is  propt  up,  I  think  it  is  sun 
ficient  before  you:  For  there  was  anothev 
aitness  against  him,  and  it  hath  been  preved 
what  that  witness  could  have  said  if  he  was 
here;  and  it  is  plsin  that  men  have  died 
upon  the  aame  testimony.  I  must  oonfen* 
when  I  was  for  reading  of  Goodman's  examina- 
tion, &c.  I  was  not  for  reading  them  as  con* 
dusive  evidence,  nor  do  I  thmk  them  so  in 
any  sort,  either  the  conviction  of  Cook,  or 
Goodman's  examination  before  a  justioe  of 
peace ;  but  it  is  a  stronger  evidenee  in  this 
case  than  any  other,  beoins^  the  witness  is 
not  dead,  nor  is  he  withdrawn  by  the  means  of 
any  body  but  the  prisoner,  or  his  friends ; 
which,  as  I  take  it,  appears  upon  the  evidence; 
and  if  so,  I  think  it  comes  to  the  case,  That  if 
any  one  gets  my  deeds,  if  he  will  not  prodnca 
them,  they  shafi  be  presumed  to  be  what  I  ssy 
they  are.  I  must  confess,  the  acting  of  his 
wife  or  any  agent  mi^ht  not  be  evidence,  if  it 
appeared  they  did  it  officiously  without  hit 
knowledge;  not  being  Clancy  said  he  came 
from  sir  John  Fenwick,  and  it  was  for  air  John 
Fenwick's  advantage,  I  will  believe  it  was  by 
his  privity:  And  for  myself,  I  think  it  no 
strain,  if  in  this  case  we  take  him  to  be  a  good 
second  to  captain  Porter,  tliough  it  ought  not 
to  be  admitted  in  Westminster- ball. — ^Tlien  it  is 
said,  That  you  have  no  jurisdiction  to  proceed 
by  attainder  in  this  case,  where  the  person  does 
appear,  and  he  is  in  the  hands  of  the  law,  and 
ready  to  take  his  trial :  I  quoted  you  an  in- 
stance the  other,  day,  19  Car.  3,  where  tbcy 
attainted  persons  thai,  were  dead,  without  exa- 
mining one  witness;  and  I  have  viewed  all 
the  books  since,  and  there  is  nothing  appean, 
but  the  bill  ordered  to  be  brought  in,  one  read- 
ing, and  another,  and  some  petitions  for  making  n, 
of^saviogs :  There  is  one  rank  of  people  that 
were  dttd;  a  second  rank,  whichf  as  yon 
were  told  from  die  bar,  were  the  king^s  judges; 
some  of  which,  it  is  true,  were  tried  by  the 
law:  But  how  f  Not  by  the  direction  or  the 
parliament :  It  was  before  the^^  came  into  the 
hands  of  the  nailiament :  and  the  parlianaent 
takes  notice  they  had  been  tried.  There  was 
another  sort  that  was  never  tried,  hot  absented ; 
and  though  they  night  hnve'cnme  intq  l(a 
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Jiaodt  of  the  kv  aad  keeo  out^lawed,  the  par- 
UanwDt  tMk  oognittDoe  of  tbeiii«  and  attainted 
iJ^noftMaDO.  Sir,  I  do  take  notice,  that  there 
wai  a  foaiib  aott  of  people  connoted  at  that 
tine  (for  if  we  wove  confined  to  the  rolea  of 
Weitaiinster*haU,  no  donbi  we  oonki  not  giTea 
JeaMT  judgment  than  that  for  treaaon) ;  there 
were  the  lord  Moonaon,  air  John  D*Anvers,  and 
othen ;  and  the  atatote  recitea,  that  they  were 
-concerned  in  the  murder  of  the  king ;  yet  m 
legard  an  many  had  actually  aafiered*  they  did 
not  give  them  the  jodgment  of  treaaon  bnl 
to  forfeit  their  estates,  &c— This  is  to  ahew 
you  the  jurisdiction  the  parliament  have  over 
eieaces,  and  how  they  can  alleviate  the  puniah- 
ment  according  to  the  -circomatancea  as  they 
appear  belbie  them;  therefore  1  think  this ia  a 
plain  proof  that  we  have  a  juHadiction  to  go  on 
with  the  hill ;  and  at  the  same  time,  I  say  thia, 
I  would  put  it  out  of  the  case,  whether  the  pri- 
soner he  a  little  man  or  «  great  man,  that  if 
now  in  judgment  before  ua ;  and  1  would  put 
it  out  or  the  case,  what  a  good  thing  his  disoo- 
reiy  would  be ;  l  do  not  Uiuk  that  a  good  ar* 
gumcat :  .neither  do  I  think  it  any  argument  if 
this  man  eacape,  what  danger  we  shall  he  in ; 
But  1  do  give  my  judgment  from  the  argument 
•of  bis  guilt,  and  our  jurisdiction. 

Mr.  PeMom.  £br,  the  learned  gentleman 
that  spake  laat,  seemed  so  very  clear  in  hb 
opinion,  when  be  bc^^  to  apeak,  that  I  was  ia 
hopeehe  would  have  given  me  and«every  body 
satisfaction  an  this  great  point,  espeetatly  when 
he  began  with  Magna  Cbarta,  which  says.  That 
erery  man  shall  w  tried  by  his  peers,  or  b  v  tho 
law  of  the  land :  I  do  take  it  to  be  part  or  the 
law  of  the  land,  that  no  man  ahould  be  oon-9 
^lemned  for  treaaon  without  two  witnesses; 
but  after  that  he  did  lay  his  finger  upon  the 
sore,  be  tokl  vou,  the  great  olgection  was,  that 
the  courts  of  Westminster  ball  are  an  governed 
and  tied  down,  that  they  cannot  pan  any  sen* 
teace  for  treason,  but  upon  two  witnrsses; 
and  be  told  vou,  they  ought  to  be  tied  so :  la- 
deed  be  did  say  we  were  ifot  tied  ao:  fiut  1 
own  to  you,  he  did  not  give  me  any  satis^ictory 
reasoo  why  we  should  not  be  tied  so.  It  is 
said,  we  are  not  tied,  and  it  ia  impeasible  we 
ibonid,  for  no  actcan  tie  the  legislative  power, 
and  several  gentlemen  have  said,  tha^  though 
there,  are  aeveral  statutes  that  declare  thwe 
shall  be  two  witnesses  in  cases  of  treason,  yet 
they  do  say,  tha^  in  case  of  attainder  by  par- 
liament, one  witness  may  be  suflBcient.  Why 
m^T  it  not  he  thought,  that  these  ads  extend 
to  the  kjg^latiTe,  as  well  as  the  statutes  of  £d- 
S,  by  which  it  is  pminmed,  (hat  the  parliament 
may  proceed  upon  one  witaew  ?  And  I  take  it, 
that  there  betnff  no  such  hint,  it  is  a  presump- 
tion that  the  £r  terr^  doea  .crave  an  obaerva- 
tion  of  it  by  the  Iq^ialative  power. — 1  did  pre- 
aume  yesterday  to  tell  you,  that  Mr.  Algenoon 
Bidney  did  stand  upon  it  aa  hia  natural  right, 
tb&t  they  oouM  not  proceed  againat  him,  there 
being  but  one  witaem.:  I.  did  not  bring  hia 
CM^  as  parallel  to  thift  or  think  that  his  antho- 
niy  thonkl  inAunce  you  \  but  he  was  a  man 


that  bud  thai  km  to  liberty,  and  the  good  of 
his  oonntry,  that  he  would  not  hare  aaid  so^ 


even  to  save  his  life,  if  he  bad  thought  it  inoon* 
sistent  with  either  of  them  :  fiut  I  have  kioked 


upon  his  trial  sinch,  and  there  he  does  declare, 

the  just 


that  the  being  condemned  by  t 
is  the  law  of  God,  and  the  kw  of 
law  that  ia  obserfed  by  all  men,  and  in'  all 
plaoea  $  it  is  certain  he  reached  even  by  these  < 
words,  the  power  of  parliament ;  when  I  do 
an¥  power,  I  do  not  mean,  but  that  when  such 
atewia  passed,'' all  are  bound. by  it;  but  in 
some  senae  we  may  say,  jrou  cannot  do  what  ia 
not  just  for  you  to  do  ;  you  can  do  but  whatia 
juat  and  agreeable  te  Uie  trust  reposed  in  you. 
— ^The  gentleman  says,  be  thanks  it  «  strange 
opinion  of  him  that  aaid,  be  had  rather  be  tried 
by  a  jury  than  the  housie  of  oommops :  Indeed, 
il  he  oouM  be  sure  of  auob  a  house  ol'commona 
as  tliia,  he  mwhtsetract  what  he  had  said :  But 
I  have  seen  that  done  in  the  houae  of  'com* 
mona,  which  hath  not  made  me  estramely  lend 
of  that  trial.  I  have  sathere  when  6  or  7  no* 
blemen  hav*  been  dechufed  eneoaies  to  the 
kingdom  vrithoot  any  evidence  at  all,  and  tho 
reaaon  was  somewhat  like  what  it  is  new.  Tho 
power  of  parliaments  was  brought  in  aa  an  ar* 
gument  thm  ;  and  it  was  eakl,  it  watf  only  ia 
order  to  an  impeaohment,  but  no  impeachment 
followed  ;  yet  theae  nohlemed  went  with  that 
brand  in  their  foreheads;  and  if  any  distnrbanoo 
bad  been,  tbmr  had  been  exposed  to  the  fiiry  of 
the  people :  And  though  we  are  sure  of  this 
House  of  Commons,  and  may  be  of  aU  in  this 
reign,  yet  I  know  not  how  ihcts  may  ariae,  and 
WW  parliamenta  we  may  have ;  and  upon  that 
account  1  am  very  unwilhng  a  precedent  shoaki 
be  made,  at  least  contrary  to  tbe  usage  in  all 
manner  of  courts  whatsoever. 

ISir  Tko.  LUtUton.  Sir,  I  shall  not  troobfe 
yon  long  in  this  debate,  that  hath  taken  up  so 


mucbof  ypor  time  alreadv,  in  theconsideratMm 
of  some  matters  webave  been  upon ;  though  I 
did  think  your  time  not  very  regularly  apent. 


though  I 

till  thia  occasion  offered  itself:  I  hope,  there- 
lore,  now  it  will  take  op  lew  of  your  time.  I 
see  tbe  great  matter  that  was  insisled  on  be- 
fore, is  insisted  upon  still ;  and  I  do  thmk  we 
may  my  it  among  ourselves,  though  we  would 
not  let  the  counsel,  that  we  are  tied  up  in  this 
caae  by  the  rules  of  Westminser-hall ;  but  I 
believe  if  that  was  the  case,  and  the  qaestkm  ' 
was  BO  otherwise,  than,  whether  or  no  we  are 
tied  up  by  the  rules  of  Westminster  hall  P  I  be* 
lieve  It  would  receive  a  determination,  that  we 
are  not  bound  up  to  tboae  rules. — ^But  I  wili 
take  leave  to  tell  yon  what  I  think  ia  proper  for 
us  to  ground  our  judgment  on :  I  think  one 
g  rest  reason  even  of  thoae  who  are  winst  the 
precedent,  why  tbey  did  admttsir  J.  r.  to  have 
oooasel,  and  to  examme  witaesses,  if  he  had 


any,  and  to  orom  examine  tbe  < 
why  they  were  wiUiitf  to  bear  evidence  on  both 
■dea  in  theaatnre  ma  trial ;  the  great  reaaon 
waa,  heoanae  that  ia  a  caae  of  aO  great  oonee- 
ouence  aa  thia  is,  they  would  bare  the  best  in« 
tormntioa  tbey  «ooU  obtain.    Why  did  4bcf 
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ABsfaw  «•  Wfldftrmed,  ImH  that  sftarivudi  they 
cnld  ky  Ibeir  handi  opoB  their  hMitB,  ami 
give  theur  jadgiMiit  upon  th«rpriirateLOpiiiioD, 
whalhcr  ha  waa  gaihy  or  na  ?  liiey  aay  we  ara 
nai  to  ipveoiir  judgnieot  upon  our  private  Ofii- 
pioe,  i  alwaya  wiU.  (U  waa  not  loa^  a^  we  were 
not  to  hare  oar  religioa  oson  our  private  opi- 
nion neither :)  And  wh^  i  am  joatiicd  in  Uiat, 
I  will  relv  upon  it.  Whether  tbia  be  striotly 
legfal  eviMce,  I  do  net  lay  ao  much  weight 
•u4ion  it,  aa  whether  it  hath  aatisfied  my  con- 
Bcienoe  ;  and  1  believe  there  la  not  a  anan  in 
the  Ueuae  hot  is  ao  (upon  what  he  hath  heard.) 
and  doth  believe  that  air  J .  F.  ia  f  nitty ;  and  If 
we  beheve  he  is  irnllty,  I  wouM  he  glad  to 
kaew  by  what  mlas  in  the  worid  any  man  can 

E*  ve  hia  vote  againat  thia  hiU ,  being  of  that  be- 
if.  And  I  tell  yoo  why  I  diink  every  man 
helievcaao;  beoause  every  m^n  in  the  kingdom 
diat  bath  not  heard  aomoch  aa  we  have  heard; 
deeabelieVe  hiaa  to  heae ;  and  I  oannotthink  that 
lAmr  repceaentativea  onfy  abould  he  of  another 
opiniDn.-«^Wba*  evidenoe  have  you  had  ?  Yon 
kaire  had  capt  Porter's  evUenee,  and  that  wouki 
he  good  even  in  inferior  eoorta ;  and  beaklea 
that,  yon  have  the  evidenoe  of  what  Goodooan 
did  awear  hefive  the  grand-jury ;  you  have 
heard  what  he  did  awear,  and  the  grand-jury 
liid  believe  him ;  you  have  heard  likewise  what 
he  did  awear  in  another  cause  to  the  petit-jury, 
and  they  helieved  him^  and  convicted  the  pri- 
aouer  upon  it:  And  though  tbia  be  not  lespal 
poof,  strictly  ^Making,  will  any  body  say  tnat 
1  hare  raaaon  to  diabdieve  thia  man,  and  think 
he  had  awom  falaef— Ay,  but  here  ia  but  one 
witneas,  gentlemen  tell  ytm.  I  will  nnt  you  a 
ease  where  I  believe  thia  house  wouki  attaint  a 
aiap  without  any  wiUiem.  Suppose  two  per- 
^  sons  had  aeen  air  John  Fenwick  kiU  the  king 
(I  believe  we  ahould  not  have  nulled  him  in 
VMsces  in  a  barbnroua  manner,  hut  he  would 
have  had  a  trial)  and  suppose  bethre  his  trial 
Ibey  had  been  conveyed  away,  if  heihre  they 
hadswomtbistoa  grand-iury,  and  they  had 
found  the  bUl,  I  believe  thia  house  wouhl  have 
attainted  him  for  it.— Sir,  I  do  not  thmk  that 
we  ahould  stand  upon  theae  IMe  nkwtiea,  nor 
he  bound  by  tbo  little  fonnal  proeeedinga  of 
ether  courta,  when  the  government  ia  at  stake. 
Weateaanthhberto  tdiecarethatthe  public 
aafoty  do  not  aoflhr  any  miaehief  from  the 
^MQMeaof  it:  We  have  had  |dot  upon  plot, 
and  I  have  heard  ao  much  aaid  on  behalf  of  the 
Lancashire  plot  withoat  doora,  that  I  wish  we 
de  not  get  an  ill  name  upon  ounelvea  before  we 
have  done.  We  have  tbia  power  to  exeit  upon 
<urtruordtnary  oooaaions ;  and  here  ia  a  man 
that  hath  endeavoured  toaabvert  the  govern- 
ment and  well-bruig  of  them  that  sent  yoo  bt- 
tfaer.  I  hope  yoo  wiH  uae  It  now  ;  and  if  they 
knew  who  were  not  of  thai  opinion,  I  believe 
ihooethat  aent  them  would  baldly  aend  tbem 


pie  1  live  amonast, 
everyday;  and!  fa 


Mr.  tfaaw.  ^  aa  to  the  afgmuent,  that  if 
it  waa  known  how  we  rave  our  opittien,  those 
IbatareagaiaattUa  hilt,  the  paopie  would  not 
fbuwthaii^apui^:  lamn^ta^Mdoflhal;  I 


have  been  laid  oooftna^and  yetl  ftadth^  pee* 
9  me  better  and  better 
believe,  sir,  they  will  tleaiiv 
to  use  me,  when  th^  will  lay  other  men  uaMe. 
I  mustin  some  hwaaure  support  what  aeensed 
to  be  reflected  on  an  honourable  genUeaaau,  in 
that  he  aaid,  he  bad  tadier  he  tried  by  12  than 
400.    I  am  of  hia  opiaian,  and  this  is  my  rea- 
son for  it ;  I  have  my  lawful  challenge  in  caaa 
of  the  13 ;  'and  if  there  be  any  on  the  nannel  i 
have  oifendcd^  I  can  de»re  tMy  may  be  with- 
dmwn,  and  that  cannot  be  done  in  any  cmo 
here.-^But  gentlemen  put  the  stceaa  m  tiieir 
ailment  upon  that  wliieh  nobody  deniea,  and 
prove  it  handMmely ;  and  wdl  they  may  ;  for 
it  is  self-evident,  the  power  of  uarlwment  they 
insist  on,  when  nobody  pretenda  bat  we  have 
a  power  to  do  what  we  please  $  hot  I  must  my 
of  their  power,  what  Braeton  says  of  the  king^i 
power.    *  Hoc  tamen  non  potest  fooere,  qmid 
«  non  poteat  juath  foeere.'    It  ia  aaid.  We  are 
iot  tied  up  to  the  rulea  of  We^minater-haH ; 
wearenotao;  but  1  he|(  leave  to  tell  them,  that 
what  ia  rcaaou  and  justice  in  Westminater-haB 
ia  so  every  where.     And  1  do  take  tbeae  par- 
ticular pomta  we  apeak  of,  to  be  gnmndedupen 
reason  and  justice,  and  ao  for  we  are  to  pnmoe 
them.— Two  evidcneea  waa  not  given  aa  a  re- 
itraint  upon  Weatmhiater-hall,  for  fear  they 
ahould  do  something  that  is  ill,  for  they  are  an- 
awereble  for  every  thing  \bey  do  ill ;    hot  they 
were  allowed  to  the  people  of  Enghind,  that 
they  might  haven  foir  trial ;  and  it  waa  thought 
conformaMe  to  the  fowa  of  ,God,  the  law  of 
reason,  and  the  law  of  all  ^ountifiea,  that  no 
mm*n  Ufo  shall  be  taken  away  tipon  any  parti- 
cular occasien.     And  for  to  aay,  that  u  man'i 
lifo  may  be  taken  away  hy  two  whnemes  in  one 
phKse^  and  by  one  ia  another)  Is-  to  say,  that 
there  ia  no  certain  rule  to  proven  man  gaihy 
of  a  ^nme  that'may  forfoit  ma  lifo,  wmch  ia  oat 
admitted  m  miy   eoaatry  whaiioever.— Bet 
truly,  air^  we  are  going  a  little  fmHter;  forthe 
gentleoMtt  before  taM  you,  there  waa  oo  need 
of  two  witnesaaa,  one  would  aerve  $   hot  new 
they  go  n  Kttle  further,  for  they  lAl  you,  there 
n^eds  never  a  one  at  all ;  for  I  do  say,  if  every 
gentlematt  here  is  to  he  guhM  by  bis  privaie 
e|nmoa,  thereia  no  omn  hut  hefoie  he  heard 
this  cause  did  eoaecive  in  their  oamtoa  aome 
judgment  of  hia  guilt.  And,  ahr,  I  tkink  no  man 
but  would  bave'toM  you,  that  wouU  have  been 
an  unjust  judgment.-*»But  they  do  say.  That 
the  hill  of  trmson  that  waa  made  laat  aasiisBf 
of  parliament  waa  to  limit  Weatminairr-haH : 
an4  that  1  will  truat  tiiat  with  mvaelf,  whieh  I 
vriH  not  truM  with  my  aervant.  Why  tndy,  if 
I,  or  my  aervant,  waa  to  conaidt  an  enror,  or  a 
great  crhne,  I  had  rather  my  servant  did  it, 
than  myself:    but  I  do  not  thmk  that  my  ser- 
vant slioald  be  bound  up  fVom  doing'  aa  no- 
juat  thing,  and  mysrif  should  have  the  Ubertr 
to  dn  it..   Another  think  that  law  pravMed 
agamsl  was,  tiiat  people  i&oubi  not  be  bai^ 
trithout  BoffilBient  evidence,  aind  these  thiogB 
have  bean  hmg  complained  of:   but  I  never 
thaagbl^tthoevideaoB  of 
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BOirilaesiyiPMlId  be  mipiMrled  in  these  days. 
—Bat,  eir,  what  have  you  done?  We  have 
preretiled  people  heing  exe^ed  by  ao  arW- 
tnrj  power,  aad  m  an  uBlawfbl  way  io  Weit- 
Bnagler-hall :  bat  if  yeoghrelbb  example,  yea 
have  bmurbt  the  eaase  prooeedings  into  this 
bottfe,  aB«  tlMt  they  may  be  perpetually  eie* 
eoted  here,  aad  so  the  subject  wiU  be  never 
the  safer  for  the  bill  of  treasoo.-^And  1  do  be- 
fi^re  f&ewise^  Thfil  it  is  belter  that  a  very 
hanons  iaah,  or  a  miitake,  sboold  be  com* 
fliittod  in  Westmmster-haU  for  ten  years  to- 
gether, than  onoe  perpetrated  in  this  honse : 
ui  my  reason  is  this,  because  Westminster- 
ball  bavea  kw  to  be  tried  by,  if  they  transgress 
that  kw ;  and  there  k  a  way  bv  turning  ont.of 
jadges,  and  other  things ;  and  thk  hoose  hath 
BO  superior  power ;  and  when  they  do  a  thing, 
tbev  make  it  a  kw ;  so  thai  this  house  (ss  it 
balk  often  heiqa  observed)  can  make  thu  oa- 
lion  onhappy,  because  this  house  can  orily 
dtabKsh  aiWrary  power  and  misery  upon  thn 
aatioaby  akw.»«8ir«  as  to  the  evidence,  to 
siy  ssmdtbtM:  to  ft,  ihice  every  body  hath 
spoke  to  it ;  for  my  part,  I  do  confess  to  voa/ 
Ibe  Isttger  I  sit  here,  aad  the  more  I  nave 


besnl  M  Ihtt  trial,  the  leas  I  have  been  con 
vineed  within  myaelf,  that  these  witnesses  can 
bsow  sny  thing  of  sir  J.  Fenwibk's  guilt.  I 
kve  heard  ca^ia  Porter  give  hn  evidenoe ; 
botlbat  is  no  auflieieul  proof  to  me :  1  have 
heard  what  evidence  Goodman  did  give  to-  the 
giaod  jury ;  but  whether  they  did  ask  such 
fKStioas  as  I  should,  if  I  had  besn  of  the 
grand  jury ;  or  whether  they  did  eoniml  him 
vithevkl«Bee»  I  cannot  leH.  Thereftiw  though 
Ae  iprand  jar^r  was  convinced  by  ft,  it  is  no 
renon  to  convinoe  us ;  txcause  we  night  act 
k  eoavinced  by  tfie  same  evkknce  ^But  to 
go  farther ;  tMne  k  very  great  reason  to  be- 
aere  that  Qoodroan  was  not  then  at  this  place, 
and  that  net  one  word  that  Qoodman  says  k 
tree.  I  have  such  leason  tkr  what  I  say,  that 
if  Coak's  trial  had  been  before  this  bouse  (not 
to  amdgn  Westminster -hall,  though  I  think 
avare  asuperior  power,  and  I  may  say  what  I 

te  of  that  trial) ;  I  s»y,  if  Cook'b  trial  had 
befne  thk  hoase,  and  what  I  have  hekrd 
be  true,  i  do  tbiok  they  would  hardly  have 
fcood  Cook  gnH^  upon  QoodmaiCs  evidence : 
ftr  tbeie  were  three  as  positive  evidence  as 
Mdd  be,  that  he  was  not  at  the  pkee  when 
be  swore  be  was.  And  I  observe  a  little  faikre 
is  ctpeatn  Pbrter's  evidence  in  that  point ;  fbr 
I  do  not  think  it  proved  by  captam  Pewter, 
Ibat  Goodman  was  by  when  thk  discourse  was : 
ftr  he  saya,  he  spake  of  thk  tbin(r  at  Mrs. 
MottstioyV  and  dined  there.  \Mmberg,  No, 
m!  It  was  at  the  Bong's-head.^  Well,  there 
ys  bat  one  pkce  where  it  was.  Now  whether 
Optain  Porter  heard  them  talk  of  it  before 
Ooodroaa  came  in,  or  whether  Goodman  be  a 

e  witness,  he  having  heen   there  but  the 
pnt  of  the  time,  which  seemed  to  me  to 
■ethe  time  they  should  have  given  over  th«r 
hnk^ihe  knmess,  they  havmg1)een  ao.  kng 
but  tt  ddes  not  appear  la  ne 
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caa  be  a  goad  wteaaB.--.Baa  1 
take  it,  that  it  k  not  just  nor  1 
a  aaan  guilty  upon  one  witn< 
stantial  evidence.  1  did  mcntmi  a  case  where 
tliere  was  a  poaitive  witaass,  aad  a  drcum^ 
stantial  witness,  it  was  k  my  krd  Dekmem'a 
trial ;  and  yet  that  was  not  thoaght  a  cony 
vincing  argnment  by  the  krds  to  find  bin 
guilty ;  and  1  hope  no  consideration  will  ubiga 
ua  to  do  that,  which  1  am  eare  wa  ihoald  Mama 
them  fbr  doing.-~The  oonse^enoe  ef  this,  gen* 
tleaseBsay,theydonotfaar^  1  believe,  if  sir  JT* 
F.  had  been  toM,  when  he  was  major-gcaeralof 
king  James's  army,  that  I  should  i 


sit  upon  bk  life,  be  would  have  koghed  at  it* 
and  thonrbt  it  impossible;  buttheeantrary  baa 
happened:  And  1  have  aeen  parties  haagaoa 
another  with  such  vkknce.  1  vmf  God  wa 


1  piay  God  wa  ; 
may  keep  from  it :  1  do  not  know ;  we  are  all 
concerned  m  aoroe  nMasuie,  it  bavmg  been  tba 
uabappineas  of  thk  nation,  that  at  one  time  er 
another  every  body  hath  been  coneemed,  thafc 
they  may  have  a  proceeding  of  thkaort  against 
them ;  and  thk  sonMunts  all  that  at  present 
gentlemen  can  do;  fbr  it  eortbads  beyoad  al 
pardons,  and  wiU  reach  beyond  the  aot  ef  in<* 
denmity.  God  knows  who  BMty  be  aeiTed  an, 
notwithslandmg  ail  the  act  of  IndeoMUtv.-* 
Sir,  there  is  one  thing  that  k  said  fkrtber,  which 
the  geoHenaen  at  we  bar  oonclnde  with  aa  « 
aubasantial  argumeat,  that  we  do  not  aim  el 
sir  J.  F.'s  htoed  (Gedforiiid  we  should),  butal 
hk  coaftsskn:  You  will  hear  raad  the  biH 
OBce,  and  twice,  will  «Minimit  and  pass  the  biHv 
(sk  I .  F.  not  poalbsskg),  and  still  thk  k  not  to 
aim  at  hk  Mood.— But  it  happens,  perhaps, 
that  this  man  knows  no  more  of  tlna  matter  $ 
and  thk  man  k  racked  in  a  aoanaer  to  death, 
from  ifadinr  to  reading,  beeausa  he  doea  not 
confess ;  and  at  kat  he  comea  to  be^hanged, 
drawn  and  quartered  (instead  ef  high-t  eason) 
for  not  coafessiag  it.-^Thk  I  take  as  be  tha 
dangeronseat  part  of  aH  the  arguments  that 
have  been  mged:  For  thk  I  must  tell  you. 
That  according  to  my  private  opinion,  I  do 
believe  that  sir  J.  F.  doea  know  of  no  mora 
persons  concerned  <nor  da  I  heKeve  he  knowa 
all  that  he  says)  than  he  teHs  you.  He  balk 
not  been  a  Bsaa  that  hath  kept  company  wilk 
great  men :  He  bath  mieially  reboved  Iba 
poor  Jacobite  officers :  There  are  five  people^ 
as  I  take  it,  be  bath  told  yon  be  did  convefae 
with:  1  would  fain  know  iniriiat  nkt  any  mm^ 
oonveiaes  with  above  five  of  the  plottevsf 
There  may  be  a  plot  that  may  be  mast  daagsTii 
aos,  and  yet  a  person  that  knows  of  this  plot, 
may  not  know  above  two^  or  three  others  that 
are  ooncemed  k  it.— But  the  great  argnmeak 
k,  Take  care  of  your  goiciUBient*  In  tha 
flnt  place,  they  must  pappose  the  safety  af  the  ^ 
government  dependa  apon  hk  ezeeution,  or 
why  dothey  use  it  as  an  argumeat  f  Butlwkb 
they  would  shew  me  the  gavemmeat  would  ba 
one  penny  the  worse,  if  (be  bill  doea  not  paw. 
Do  you  want  examples  of  puitishfticm  to  deter 
men.  No;yottbadkwM  prosf  agrfnstibttr 
arftveperMMyCndtkeyhava  basn  csaeuted;. 
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Here  are  exatai|iles  made,  thai  nobody  ibr  tlie 
Atare  may  presameto  plot  to^her,^d  oot  bo 
ezecutod.**\¥bat  is  too  reason  of  this  bill 
then  ?  Why,  there  is  a  plot  ^in^  on.  Sir  J.  F. 
bath  been  imprisoned  this  six  months  or  more ; 
and  will  vou  hang  him  because  there  is  a  plot 
ffoingonr  What  oonaeqaence  is  that?  Do  you 
think  that  he  knows  any  thing  of  it,  or  that  be 
can  discoter  it?  It  hath  been  started  since  his 
confinement,  it  may  be,  and  he  knows  nothing 
of  it :  80  that  as  to  what  is  pressed  of  his  con- 
>  fession,  I  know  no  one  thing  woold  be  gained 
by  it,  that  conid  be  usefnl  f  o  the  government ; 
for  J  believe  all  hath  been  discovered  already 
that  be  knows,  and  that  plot  hath  been  utterly 
disappointed,  and  they  have  been  fain  to  make 
a  new  one.  Will  yon  proceed  10  a  bill  of  at* 
lainder,  unless  the  matter  be  of  the  greatest 
consequence?  The  preamble  of  the  bill  for 
•ttaintmg  the  duke  of  Monmouth,  gave  a  sub- 
stantial reason  for  it ;  That  he  was  in  arms, 
and  could  not  be  brought  to  justice.  That  im- 
plied, That  if  he  could  have  been  brought  to 
justhoe,  they  ^ould  not  have  attainted  him.— 
J  think  I  need  not  g^Te  you  more  arguments  in 
this  matter ;  1  wish  1  could  he?r  those  that  have 
been  ffiven,  well  answered.  1  shall  say  no 
inore,  but  L  know  this,  that  my  prirate  opmion 
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•hall  never  guide  me  in  this'<^.  It  is  not 
the  same  thmg  with  the  case  my  worthy  ooun* 
trj^roan  put :  In  the  case  of  religion,  my  private 
opinion  does  not  affect  other  persons;  indeed 
it  dees  the  papiats,  where  they  will  murder 
others  that  afe  not  of  that  religion. 

'  Mr.  Norris.  This  is  a  very  solemn  debate^ 
and  it  is  upon  a  very  solemn  occasion.  It  as  a 
case  of  blood ;  it  is  a  case  that  in  my  Ufe-time^ 
I  thank  God,  I  never  had  to  do  with  yet ;  and 
in  this  matter  wherein  I  am  now  to  be  judge,  I 
will  use  as  much  caution  as  any  gentleman 
within  these  walls-  I  am  so  conscious  to  my 
own  inability  in  what  I  have  to  say,  that  I 
cannet  expect  to  convince  any  body ;  but  what  I 
say,  is  to  discharge  my  own  duty,  and  satisfy 
my  conscience  in  that.  1  doubt  not  but  every 
gentleman  considers  the  station  that  he  is  in, 
and  the  trust  reposed  in  biro  by  those  that  sent 
bim  hither:  we  are  intrusted  with  the  lives, 
liberties,  and  proper|iea  of  every  man  in  £ngf 
land  s  and  we  ace  answerable  for  them  to  those 
thai  sent  us  hither,  to  our  posterity,  and  to 
ourselves..  In  this  matter,  many  things  of  great 
weight  and  importance  are  before  yod :  here  is 
the  fife  of  a  man,  the  preservation  of  the  king 
and  government,  and  the  power  of  parliamentB 
fo  be  considered.  Sir,  as  I  shall  be  cautious 
of  taking  away  the  life  of  a  man,  so  I  shall  be 
careful  of  the  preservation  of  the  king  and 
government,  and  the  power  of  parliament ;  and 
though  1  do  not  think  it  requisite,  nor  never 
will  givemy  consent  to  support  the  government 
or  honour  of  this  House  at  the  expence  of  inno- 
cent blood  s  yet  I  shall  not  be  afraid  of  giving 
noy  opinion  in  this  matter,  to  bring  a  crimmal  to 
punisbment:  besides.the  treason  he  hath  com- 
mitted, he  bath  crimesof  a  nature  almost  equal 
to  treaaoa;  and  for  which,  because  he  bath 


evaded  tbe  cimisaiice  of  Westmiaster-balli  Be 
is  now   brouglit  before  you  ;  and  tbei<e  ire 
several  instaneea,  where  this  House  bath  taken 
notice  of  offences  of  a  less  nature,  and  for  s 
less  reason  tlian  this  is  brought  before  you.-- 
To  quote  precedents  is  a  little  dry  subject ; 
but  however,  I  will  instance  in  one,  that  (( 
think)  does  assert  the  power  of  parliameols  io 
this  case,  which  has  not  been  mentioned  yet ; 
and  that  was  (as  I  remember)  in  3  Rich,  a,  of 
an  agent  that  came  from  Geooua,  who  was,  by 
a  misfortune,  killed  upon  a  quarrel  that  hap- 
pened in  the  streets ;  ne  that  killed  bim  was 
brought  4o  his  trial ;  it  could  not  be  brought 
withm  the  statute  of  S5  £d.  3,  but  be  wu 
brought  .to  his  trial,  and  it  was  found  only  $t  de- 
fendendo ;  but  he  being  a  public  minister,  it 
was  tbou|f  ht  fit  that  the  nation  should  take  mors 
notice  of  it :  and  he  was  attainted  afterwards 
by  parliament,  and  there  is  a  record  of  it  : 
they  did  not  think  fit  to  make  a  general  law, 
but  they  made  an  example  of  tbe  man  thai 
oonunitted  this  fhct— A  great  many  gentleioen 
have  supposed  this,  and  supposed  that,  aod 
what  ought  not  to  be  supposed ;  but  I  will 
make  an  easy  supposition  ;  I  will  snppme  that 
we  are  the  Commons  of  England  in  parliameot 
assembled ;  aod  if  so,  sir,  we  have  a  discre- 
tionary power  to  do  whatsoever  we  see  is  for 
the  good  of  tbe  kingdom ;  and  if  we  are  to 
be  circumscribed  by  Uie  rules  of  Westminster- 
ball,  and  we  are  to  do  nothing  but  what  they 
would  do,  to  what  purpose  do  we  sit  brre ;  if 
we  are  intrusted  With  this  poweir,  and  way 
exert  it,  I  think  here  is  a  fit  occasion  for  yoa 
to  exert  this  authority.— -Sir,  give  me  leate  to 
take  notice,  that  the  strain  of  argument  that 
was  used.some  years  ago,  is  verv  much  altered 
by  tbe  same  gentlemen ;  (I  will  mentioa  it)  I 
think  it  waa  1678,  when  the  bill  of  Exclusion 
was  brought  within  these  walls;  the  arguments 
ran  then  (for  I  have  seen  them  in  priat)  those 
that  were  against  that  bill ;  What  will  you  do  ? 
say  they ;  Will  you  do  this  thing  ?  Pass  a  judge- 
ment u^nst  a  man  without  hearing  of  tiim  ? 
Hath  he  been  brought  to  your  bar,  to  ansvrer 
what  you  have  to  say  i^inst  him  ?  How  do 
you  understand  that  be  is  guilty  of  the  crimes 
you  accuse  him  of?   And  they  dkl  not  uie 
those  arguments  against  them  that  were  for 
disinheritioff  the  duke  of  York :  But  the  answer 
then  was,  Do  yon  dispute  the  power  of  parlia« 
ments  ?  Is  there  not  a  discretionary  power  ia 
the  uarliament  ?  I  do  Uke  notice,  that  those 
gentlemen  that  used  that  argument  for  the 
bill  of  Exclusion,  now  use  it  a  quite  cootrary 
way.    Sir,  I  think  the  power  of  parliameat  is 
not  to  be  trifled  with.— It  hath  been  ur^, 
and  said  a  little  while  ago  by  a  genlleolao, 
That  he  does  not  believe  captain  Porter  is  a 
good  witness.    I  will  give  you  a  good  reasoa 
why  I  do  think  he  is  a  very  good  one,  and 
they  at  the  bar  think  so  too,  because  they 
would  have  given  a  great  reward  to  have  taken 
bim  off;  and  for  tbe  saipe  reason,  1  betiere 
Goodman  to  be  a  good  witness  too:  Sir  J.  F. 
was  satisfied,  that  Goodman  dkl  know  how  far 
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lie  w»8  eooeerned,  sdiI  be  hatii  been  prertiled 
with  to  be  one  of  tbe  way.^-Sir,  here  ere  a 
great  many  circumstances  that  agree  so  well 
together,  tnat  (I  tbink)  do  persoo  oia  iloubt  of 
sir  J.  F.*8  guilt ;  and^  I  think,  it  isin  this  case 
in  the  body  politic,  as  m  tbe  body  uataral,  when 
a  mau  is  almost  past  tbe  cure  of  physicians, 
when  a  man  hath  a  gangrene,  or  a  rotten 
member,  which  the  physicians  by  the  ordinary 
means  camot  cnre,  the  remedy  the  oollcge  of 
physicians  tbemselTes  in  that  case  woolcT  use 
IS,  tkev  would  say,  *  Immedicabile  Tulonsense 
*  reeidendam-est.* — I  am  of  opinion,  that  tbe 
legislatiTe  hath  this  power,  and  that  this  is 
proper  occasion  to  exert  it ;  and  to  compare 
small  things  with  great,  it  is  like  thunder  and 
▼engvance  in  the  hands  of  Providence,  that  is 
not  need  but  upon  extraordinary  oecasionBs 
and  4lien  it  oognt  not  to  fail,  lor  that  makes  a 
raan  tnfle  with,  and  despise  that  power  that  is 
notelTectoaUjr  able  to  exert  itself;  and  if  the 
swosd  of  justice  be  drawii,  if  they  find  it  rusty 
and  will  not  cut,  they  will  have  a  mean  opinion 


of  your  power  for  the  fature.— Gentlemen  are 
afreid  or  pneoedents  in  this  case ;  for  that  rea- 
aoo  1  am  for  committing  this  bil!,  because  I 
would  make  this  a  precedent ;  and  I  will  tell 
yon  why ;  Because  it  may  happen  in  futote 
ages,  that  ministers  of  state,  and  persons  con- 
cerned in  the  gOHremment,  may  be  fonlty,  (I 
think  I  may  suppose  that) ;  and  as  the  law 
stands  now,  be  is  but  a  hnngUog  politician  that 
cannot  rain  the  ffOTemment,  and  yet  not  come 
within  the  bill  of  treason  to  be  hanged  for  it : 
And  therefore  for  the  keeping  an  awe  upon 
ministers  of  state,  and  because  I  would  have 
this  House  always  have  it  in  their  power  to 
ponisb  future  offenders,  as  they  shall  see  cause, 
as  well  as  this  imfortunate  gentleman  at  the 
bar,  I  am  for  eonmitting  this  bill. 

Mr.  Tmch,  Sir,  the  question  now  before 
you,  arises  upon  acase  wherein  yon  have  t  man 
aocused  of  high-treason,  and  for  that  there  is 
but  one  witness,  which  by  the  roles  of  West- 
minster^hall  is  confessed  by  every  gentleman 
is  not  legal  evidence.  I  remember  tbe  other 
day,  when  this  evidence  was  offered,  and  an  ob- 
jectioo  made  to  it,  tbe  answer  was.  That  we 
ought  to  bear  it  (though  in  Westminster-ball 
tfaey  coold  not  do  it),  because  we  sit  here  as 
jodges,  and  we  can  distingnisb  what  is  legal 
evifKBoe,  and  what  is  not  Iq^^al  evidence,  uid 
can  eive  its  just  weight  to  every  part  of  it.  I 
do  observe  now,  in  tnis  debate,  some  part  of 
tbe  evidence,  which  no  man  can  say  coold 
have  been  given  aooordtng  to  the  rules  of  law, 
is  iasiiited  upon,  and  wei^bt  laid  upon  it. — ^And 
here  tfaey  nave  taken  into  consMwration  the 
power  of  parliaments;  and  the  method  of  par- 
liameDts  nas  been  insisted  upon.  As  to  the 
power  of  parliament.  Whether  the  parliament 
can  do  it?  And  whether,  if  the  parliament 
pleases  to  do  it,  they  are  tied  up,  as  gentlemen 
are  plcaeed  to  express  it,  to  tbe  rules  of  West- 
hall?  That  the  paHiament  can  doit. 


it  is  a  bard  matter  to 
lioutof  tM  reach 


say.  That  any  thing 
the  supreme  power  of  a 


,  the  legislative  adtiiopity  can  do  every 
thing:  Yet,  though  gentlemen  have  said  this, 
and  others  have  obMired,  That  there  wanted 
no  authority  to  prove  this,  being  self*evident ; 
^et  give  me  leave  to  instance  in  some  par- 
ticnlars  in  this  case,  with  the  authority  of^the 
judges  upon  it,  where  tbe  parliament  have  pro* 
ceeded  according  to  the  rules  of  Westminster- 
ball.— We  read  in  Hen.Sth's  time,  That  the 
lord  Cromwell,  earl  of  Essex,  was  attainted  in 
parliament ;  and  history  tells  us,  That  be  was 
attainted  by  a  law  of  his  own  making.  Now, 
says  my  lord  Coke,  That  seems  strange ;  but 
enquiring  of  an  ancient  person  that  lived  in 
thoee  days,  he  told  him  the  meaning  of  it ;  that 
bird  had  consulted  with  the  judges.  Whether 
or  no,  if  a  man  was  attaintra  by  parliament, 
and  was  not  brought  to  be  heard,  such  attainder 
would  be  good  in-  law  ?  The  judges  started  at 
the  question,  but  could  give  no  other  answer 
than  this ;  TMy,  if  such  attainder  be  made,  we 
know  no  law  to  find  iault  with  it,  for  it  is  done 
by  tbe  legblative  anthoiity.  It  fell  out,  Uiat 
the  instance  of  condemnuig  a  person  in  parlia-. 
taent  (not  according  to  the  roles  In  Weatmin* 
ster-hall)  fell  out  to  be  tbe  nobleman's  case  ; 
for  he  himself  was  so  attainted  immediately 
after.— jQive  me  leave  to  instance  m  another 
kind  of  authority,  the  authority  of  parliament 
touching  these  attainders,  and  what  has  been 
tbe  consequence  of  them ;  If  you  >i  ill  look  Into 
the  reoord  of  Rich.  2d's  time,  I  do  not  meaa 
tbe  reoord  that  hath  been  quoted,  nor  tbe  cas^ 
of  John  Imperiall,  for  killing  the  Genooa  am» 
bassador,  which  was  dedared  treason  in  parik* 
ment  ten  years  after  the  mao  had  beto  tried  in 
Westminster-hall  for  it;  but  I  mean  the  11 
Rich.  8,  how  many  were  attamted  by  the  pro- 
ceedings of  those  tunes ;  I  do  not  mean  by  acU 
of  parBament,  but  those  attainders  were  u  an 
extraordinary  manner,  not  according  to  th« 
rules  of  Westminster-hall :  And  21  Rich.  3, 
tbe  whole  pariiament,  and  its  whole  proceed- 
ings were  reverb,  and  the  parliament  annulU 
ed:  In  that  year  were  the  persecntors  of  the 
1 1th  year  themselves  attainted :  And  Slst  year 
of  Rich.  9,  the  act  that  repealed  that  parlia- 
ment repealed  the  pardon  too ;  bat  in  order  to 
come  to  the  attainder  of  those  persons:  that 
being  done,  was  not  enough;  for  tbe  lord 
Arundel  had  a  pardon  the  17tb  of  Rich.  9» 
Upon  that  they  made  a  law  to  repeal  his  paidon 
by  patent,  that  they  might  come  to  the  attsinder 
oftbattord;  and  that  lord  was  attainted  by 
act  of  paribunent  Bnt  1  must  observe  one 
thing  a  little  further,  that  that  very  parlia- 
ment, that  doubtiess  knew  their  owh  power 
well  enongh,  and  that  their  attaindc^rs'wsrf 
firm,  being  made  by  the  legislative  power,  yet 
they  had  a  Httie  jealoosy  themselves  of  then: 
proceedings ;  for  they  passed  an  act  to  muke  it 
capital  to  go  about  to  reverse  any  of  those 
laws;  and  another  act,  that  all  the  lords  and 
bishops  should  be  sworn.  Now  see  what  fell 
out  idWr:  Rich.  S,  was  deposed,  for  consenting 
to  those-laws;  and  Henry  4tb,  in  the  first  year 
of  bis  reigo,  abrogated  the  whole  pariiament, 
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bMtt  apoo  tiieift  mwortKniiy  prooecAttfi  of 
|MrliMiieBt-*-Av«  OK  Iwvc  to  cite  yon  •»- 
other  iiHrtaaee,  ood  that  m  nolicr  caiOy  m 
odioat  as  poHibie  ooald  be.  In  the  mofder  of 
B<itr.  9,  ttMiv  wao  Roger  Mortinier  ottaialed 
in  the  ftnt  year  of  Eder.  a,  aod  tbo  reoord  My% 
That  it  waa  notorioos  to  them  all :  and  what 


IhenP  Tbcyi^jpdfad  him  to  be  attainlad  in 
parliameot.  When  tinie  hod  a  little  von  off 
that  estraordinan^  aaal  (wfaieh  tmly  iraa  eoaa- 
anendable,  tboogh  it  had  tranaporled  tbena  a 
littletoo  tebeyood  the  mka of  jvatice), and 
they  camo  to  oonaider  what  preetocot  they  had 
■Mde  ibr  poattritT,  it  bad  another  face;  ior  in 
96  Bdw.3,  waatbntattainder  revcfwd,  haeawe 
he  waa  not  braof  hi  to  anawn  aa  bo  on^  to 
haifo  been.    There  waa  alao  an  net  fe  attahrt^ 

Sthecerlof  Amndel,  whieh  in  the  aame  «8 
w.  S,  waa  revevaedy  heeanaa  he  waa  not 
hraoi^ht  to  jadgment  by  dno  pracaaa  of  law.-^- 
Bnt  now  we  are  lohi,  wo  are  not  tied  hero  to 
Ae  rake  of  Westorinatea-halL  Gentlemen  do 
not  cnonghdiatMMpiiah  m  thiaawtirr ;  thoforaM 
of  Weatninattr-haH,  aay  aone;  the  rnka,  any 
Othera;  and  othera  aay,  there  ia  no  difierenoe 
hatwecn  theform  of  prooaedinga,  and  the  anlaB, 
ofWeatminater-hall;  bot  I  hope  no  gentlemen 
#a  Ihhik  hot  the  parGament,  UuMirh  they  have  a 
,  nowerto  act  asthey  think  fit  (aa  matnnoea  have 
Wen  ciTen],  ycttlio  paHiamentilaelf  are  tied  by 
thornleaofoommonjuBtioe.  Now  Iwooldhave 
gentlemen  that  aay  we  are  not  tied  by  the  rolea 
of  Weatminater-hpll  a  little  to  oonsidcsr  the 
matter.  Are  die  rulea  of  Weatminater-hatt  no 
other  than  what  aaaneoaaaary  Ibr  the ezeenting 
of  jnatioa  f  I  f  they  are  no  etbcr,  bow  can  we  be 
•iid  to  go  aceordinr  to  jnatiee,  when  we  gobe> 
Methoeeraioaf  I  dome  them  to  eooaider  of 
tfie  conaeqoenoa  of  this  proceedin|^;  there  is 
no  danger,  I  hope,  of  thiapariianieot:  bat  if  we 
ahalt  aay»  that  the  mka  of  Westminater-haU 
•re  net  aoeh  aa  are  nooemary  fin*  the  proeeed* 
inga  in  a  eooraeof  jnatiee,  weiAiaU  sbatethoae 
hwriera  of  onr  liberty  and  property,  I  am 
little  more  than  fftntlemen  think  of 
H;  and  ahall  we  declare  they  are  not 
y,  when  our  anomtort  have  thoag»ht 
ao^  and  their  wisdom  bath  derifed  ttem 
to  ns;  and  the  wisdom  of  the  nation  in  parli«* 
menthnth  eatriilisbed  these  rolm?— I  eantsay 
what  oonaei|noBce  may  Mlow  upon  this.  Th» 
Tpaitinamnt  ean  never  do  any  thing  to  endanger 
the  liveB  of  the  people  of  Enitland ;  hut  heseto- 
Ibre  parlinmenta  hnrebeeo  danmed  with  oe«o- 
ral  brands,  set  upon  them  by  snceeedlng  parlin- 
inenta:  aa  for  instanee,  ooe,  I  think,  m  the 
M  fi.  6, 99.  That  parliament  waa  wholly  ra- 
aa  packed,  and  passing  lawa  thraogh 
and  malice,  and  having  paased  no 
Now,  tnppoao  a  parliament  ahonM 
t  that  ahooM  not  oe  so  tender  of  the  libor- 
lim  of  the  people  aa  thia;  and  they  ahooM  be 
no  boM  aato  shake  those  laws  that  *are  made 
ibr  the  mice  of  joatlee,  if  they  have  so  good  a 
ynrtinment  to  guide  them  in  it:  will  not  thia 
Mmi  htdaoeneMt  to  fooh  n  pariiamittt  as  tbnty 


ifokui  Sir  Mm  Fetmdc^ 

to  shake  aSodrlswt  aid  libeltiaaf  B«i  leant 
trouble  yon  any  longer,  my  head  wW  not  give 
mo  leave.  I  am  against  the  bill,  aadhnvoofimed 
yoQ  my  reoarms,    "> 

Col.  Wk&rtm.  I  hope  raDeoMn,  m  a  mat* 
tsrof  IhianMnnent,  wiU  have  patatnee  to  hear 
one  another ;  and  ainee  every  ^fentiemnn  b'ta 
give  his  vote  in  this  ntatier,  I  desire  to  give  my 
reaaana  far  m  vote :  I  am  of  the  opmion  oif 
anothcv  gentmnan,  that  we  have  not  touched 
theaoreyet;  yet  I  do  not  think,  that  the  mlcs 
for  Westmimtsr  ball  are  mlea  ibr  ns.  The 
gentleman  tbit  apake  laig,  aahaalw^adaes, 
mado  n  very  florid  and  aletfant  speeoh»  and 
beauffltt  you  aeversl  tiam|daa  of  attainders 
that  nave  been  nwsdamned  fram  one  partiament 
to  another,  in  asfeial  rvigna:  but  I  4o  nat 
wonder  at  that,  when  the  orown  wontftom  ana 
te  another.  .An  inatanee  waa  given  in  the 
eaae  of  the  bird  Cramwell,  which  waa  spake 
tofremthebar;  and  air  Thoatas  P^ywya  laid  a 
great  atrsm  upon  k,  that  tfab  waa  mndemnnd  as 
a  wranfj^  judgment,  beeauao  be  waanot  heard? 
I  beheve  that  asay  be  a  rsaam  why  mmiyef 
thoae  attamdera  were  oendsmned  ;  perhapa  it 
might  be  a  cnstsm  of  onr  anrmlprB  to  pma 
bUb  of  attainder  without  hearfng  tin  |Mty. 
This  pemon  hath  been  heard,  ami  folly  hoaids 


ed,  hath  bad  so  fair  a  trial ;  and  thenlbiie  par- 
liaments hnving  condemned  biNaef  attaindet, 
bocanae  the  permns  have  not  bean  heard,  that 


will  be  no  reaaan  why  any  paiHament  ahonld 
oondcaMius.  A  gentleman toM you,  dntthe 
tow  of  God  and  manwna,nottoooodeum  anBan 
bat  upon  two  wjtnsmm  ;  hot  there  are  many 
instances  to  the  contrmy — ^Itiatold  yon,  that 
Foster,  here  helbie  you,  la  not  a  flood  evidcnee, 
bocaasehe  ia  notawotn;  and  mat  yoaareto 
go  by  the  rolee  of  Weatmmatar-haU.  Says  the 
gentlei         " '     '^ 


Mu  that  apake  last,  you  are  to  go  by 
their  rotea,  but  net  by  their  forms  s  Imustoou^ 
lem  there  hi  a  great  diffwenoe  betweou  them 
two ;  for  ufcrm  it  only  the  manner  and  mu* 
thod  by  whiah  we  pMeed  in  doing  of  any 
thing;  buttiaruloiatbefBundntionwoarsnot 
toerrfr3m;  butlcauHagrQuwoaiuupontbe 
same  rules  as  Westminstor-haU  is:  the  ndm  of 
Wcstmintter-hall  are,  when  a  mun  ia  brought 
upon  hia  trial,  thejui^  are  all  to  bO  upon  their 
oaths ;  by  whioh  oath  they  are  to  raako  n  true 
jndgeacnt  aooordiog  to  law.  Thia  io  aot  Aie 
case  here:  if  I  was  a  jmymau,  and  was  to  tiy 
a  man,  andonowitnaM  swore  against  this  man, 
and  no  other  witnem;  though  I  dKd  in  my 
eonsoienoe  bdiove  him  to  be  gnikr,  yet  m  that 
ease  my  conscienoe  is  disehaigeu,  md  1  must 
And  him  not  guilty:  bot  no  man  cannny  this 
re.— -What  are  we  now  a  diwng? 


is  the  caao  here. 

Here  is  a  bill  to  attaint  sfr  John 
bigh-treaaon :  if  1  reject  the  bOI,  1  do 
him  not  guilty ;  and  if  1  dothmk  him  guil^,  I 
do  declare  ngainst  my  own  judgment  $  Ibr  my 
judgment  hers  ia  net  bound  up  as  anaun'O  iudf- 
mentnpona  juiy:  fbt  his  judgment  is  bound 
op  to  proof,  nenofding  to  kiw|,  and  asy  iudg* 
my  oumballafc  mi»  i» 
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flM  pronil  DifM^ipo  bjr ;  and  1  think  erery  nian 
is  boand  io  justice  and  dut}'  to  his  cuuntry,  us 
he  believes  sir  John  Fenwick  to  be  guilty,  to  be 
fix-  the  committment  of  this  bill ;  aod  till  any 
genlleiBan  will  oonviooe  me,  that  this  is  not  a 
rale  I. am  to  go  by,  1  most  continue  In  this 
opioioo. 

Mr.  BqtfU,  lie  disorder  that  worthy  gen- 
tleuMLO  was  in,  makes  me  the  more  concerned 
for  feer  of  fslfing  into  it  myself.  I  hope,  in  this 
Miete,,  gentlemen  will  be  very  cautiuu^  of 
itsiiig  it  as  an  argument,  what  application  our 
votes  shali  have  without  doors,  and  with  those 
we  refiresent,  when  we  are  to  give  judgment,  as 
lar  as  in  us  lies,  for  the  life  and  death  of  a 
inaD  2  and  therefore  I  must  obsenre,  that  tlie 
eigemess  tbatisjustifiable  upon  impeachments, 
may  sot  look  so  well  now  we  are  judges  upon 
a  bill  of  attainder.  Y90  have  gone  over  the 
whole  oeurse  of  the  evidence,  and  I  believe 
that  this  debate  will  shew  ^ou  pretty  [ilainly, 
what  is  to  be  the  fate  of  this  bill ;  for  I  believe 
all  the  arguments  will  now  be  used  that  can  be : 
as  to  what  bath  been  said  of  extorting  a  cou- 
fessioo,  I  take  it  to  be  ouite  Q!Utof  the  cave.  '  I 
am  sorry  to  be  engaged  one  way  or  another  :  I 
weald  not,  if  I  could  help  it,  out  of  the  house, 
be  apoo  a  jury  of  life  and  death ;  yet  in  that 
case,  I  should  know  the  law,  or  be  told  it  by 
the  judges:  Butinthis  case,  we  are  both  jury- 
men ai3  jadges,  and  know  not  what  rules  we 
are  to  M  by ;  but  set  up  a  court  of  equity, 
whic^fa  nath  uo  bounds  hnt  our  own  consciences. 
— As  to  sir  John  Fenwick,  1  koow  him  not; 
as  to  his  caiMe,  I  am  snre  I  am  against  it ;  but 
bow  iar  I  think  him  guilty  or  not,  1  think  is  not 
the  single  pomt  to  be  considered :  I  must  cou- 
fflss,  there  nave  been  several  people  accused  of 
this  ODospiracF,  and  have  been  named  by  the 
evidsooe  at  the  trials;  and  I  believe  they  are 
mocb  alike  gnilty,  beins;  onon  the  same  evi- 
dsBoe ;  bat  as  to  all  that  natn  be«n  opened  be- 
fore yoo,  and  proved,  it  can  amount  to  no  more 
than  this:  There  is  but oqc evidence,  which  by 
the  law  would  not  be  a  good  evidence  to  con- 
vict him  in  another  place :  and  therefore  I  do 
agree  with  the  jjpentleman  that  spake  under  the 
gallery,  that  this  ti  a  very  extraoi'dinary  case ; 
mr  one  witness  is  not  sufficieut  at  law  to  con- 
vict bini«  and  the  law  would  be  vwy  different 
hereof.  I  am  to  judge  according  to  mv  own 
opinioof  aod  not  by  the  rules  prescribed  my  the 
law ;  but  though  this  proceeding  is  not  strictly 
aoeordiog  to  the  law  of  the  laud,  yet  if  it  was 
soch  an  extraordinary  case  that  rsquured  you 
to  dispense  with  those  forms,  and  come  to  this 
tttraardioary  manner  of  proceeding ;  I  think, 
for  nnjf  own  part,  it  might  be  supported  by  the 
nescssity  of  it :  for  it  is  imponible  that  it  should 
be  otherwise  in/piactice.  Thus  when  the  go- 
venwnent  is  at  stake,  and  nothing  will  preserve 
it,  boi  the  breaking  through  the  settled  forms, 
then  the  government  will  break  through  them : 
and  whatever  rule  you  prescribe,  it  will  always 
happen  so.^-Tliere  ,is  a  vety  extraordinary 
ease  sod  that  was  m  the  oonspinu^  of  the 
•late  of  Teoice,  above  JLOO  years  ago,  I  think, 
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set  on  foot  by  tjie  Slp^piards :  Then  the.  state^ 
io  get  the  whole  matter  but,  promised  a  par- 
doa  to  as  many  as  were  concerned  in  it ;  and 
after  they  had  promised  it,  and  treatetl  with 
thein  about  it,  they  thought  it  necessary, 
for  the  preservation  oi'  the  whole,  to  breauk 
their  faith,  and  they  were  all  ^ut  to  death. 
This  was  upon  poiut  of  preservation  of  the  go- 
vern ment — But  sir,  as  to  precedents,  give  m^ 
leave  to  say,  t  do  oot  give  that  authority  to 
them,  unless  I  ^now  all  the  springs  and  atian$. 
hlitones,and  transactions  that  were  tlieir  guide 
in  making  those  precedents ;  and  as  to  preco; 
dents  that  have  oeen  quoted,  when  tlie  parlia* 
ipent  has  declared  what  was  treason,  and  what 
was  not  treason,  or  have  declared  constructive 
treason,  th«y  may  be  grounded  upon  thestatu^ 
of  25  £d.  S.  But!  think  there  is  no  statute  upoi^ 
which  they  can  ground  the  condemnation  of  a* 
man  upon  one  witness. — tn  the  case  of  my  Iqrd 
Strafford,  upon  constructive  treasons,  it  was 
there  said,  that  it  was  a  fire  that  had  Iain  hif 
for  340  years,  and  that  it  never  l^roke  out  be* 
fore,  but  to  consume  him  and  his  posterity^  It 
was  answered  by  Pym,  If  that  was  the  case,  it 
was  not  for  want  of  law  to  justify  such  a  pro- 
ceeding, but  all  that  time  bad  not  produced 
such  an  offender.— 1  do  not  doubt,  but  if  any  one 
will  consider  the  late  conspiracy ;  and  if  that 
was  the  oMestion,  but  it  was  as  extraordinary 
as  any  thing  can  happen  ;  lor  it  was  to  sulye^ 
their  country  to  a  foreign  power,  which  is  very 
extraordinary,  and  several  persons  were  con- 
cerned in  it :  Bat  there  is  one  extraordinary 
part  which  I  do  not  remember  tliis  gentleman 
IS  accused  of;  and  that  is,  the  assassination. 
Treason  jtself  is  a  very  extraordinary  crime; 
but  give  me  leave  to  sa^,  that  extraordinaiy 
part  is  not  alledged  against  this  gentleman; 
and  this  bill  does  not  seem  to  be  brought  in  for 
that,  wherein  he  is  concerned  in  common  with 
some  others,  but  for  the  sabsequent  matter  al* 
ledged  in  the  bill.  '  This  bill  is  grounded  nots^ 
much  upon  that  he  is  guilty,  as  a  great  manjr 
more  are,  as  upon  several  circumstauces  whicw 
have  happened  to  nobody  else.  Give  me 
leave  to  instance  in  a  case,  now  in  my  head  (I 
beg  your  pardon  that  I  ramble,  it  is  from  thf 
awe  I  have  upon  me  from  this  assembly),  in 
Catiline's  coospiracy ;  and  if  tliat  was  our  cassi 
no  doubt  there  would  be  another,  sort  of  aigo* 
ment  lor  it ;  there  they  consulted  what  to  do 
with  Celhegus,  aod  the  other  conspirators :  be 
wa^  at  the  head  of  an  army,  which  only  expect- 
ed'his  orders  to  lay  Rome  in  ashes;  the  Ques- 
tion was,  Whether  they  should  break  thePor- 
cian  law;  and  for  the  safety  of  the  senate  they 
were  put  to.((eath  before  the  assembly  rose. — 
Now  to  come  to  this  part  of  it :  Though  sir  J. 
F.  is  a  great  offender,  yet  I  think  his  case  is  not 
so  extraordinary,  as  to  make  you  proceed  apoa 
this  bill.  I  do  take  his  living  or  dying  not  to 
be  of  that  consequence  as  this  bill  ol'  attainder* 
I  know  not  how  be  comes  to  be  so  considerabU 
when  in  hold ;  for  when  he  walked  about  town, 
I  never  heard  he  was  leared  or  regarded  .al 
that  time.--Bat  to  ssios  t^  the  allentiQiis  im 
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your  Kit,  opon  which  they  are  to  grmnd  ymir 
jadi^eot :  The  ^rit  |Mrt  it  a  neir  oooapi- 
racy,  that  \t,  f(miiiteiidtii|^  to  awate  a  j«aloiifly 
between  the  kitfi^  and  theae  noUa  peraona.  Aa 
to  them,  von  bate  already  paaawi  •  v(M  in 
their  juattfieation ;  and  I  think  their  actiooa 
may  jaatify  them  to  the  world,  as  much  as  any 
vote  of  the  house  of  oonhmona ;  but  whalerer 
that  may  be,  I  think  it  waa  a  foolish  piece  of 
conspiracy,  as  well  aa  an  ill  one,  fiar  one  when  he 
was  in  danger  of  bein^  hanged  for  one  plot,  to 
Venture  upon  another:  and  I  thin^,  there  waa 
itt  that  time  two  witneaMa  to  bring  him  to  hia 
trial,  and  that  is  an  allegation  in  the  bill.  And 
aa  to  the  protracting  of  hia  trial,  it-  ia  natural, 
and  so  justifiable,  whether  innocent  or  no,  and 
what  erery  body  atteropta ;  and  nobody  can 
Wonder  at  it ;  but  in  one  case  or  the  otner  it 
can  be  no  suificient  ground  to  attaint  him. — 
The  next  thtn^  that  is  said  is,  that  he  hath 
been  the  occasion  of  the  withdrawing  of  the 
arhlence.  Now  I  must  obaerre,  that  is  not 
alledged  in  the  bill,  **^^  *"  proved  but  by  hear- 
aay ;  But  suppose  it  was  true,  and  alledged ;  if 
any  man  concerned  in  treason  shall  endearour, 
by  friends,  or  otherwise,  to  ^t  off  an  eridence, 
can  that  amount  to  that  which  is  designed  to 
be  punished  by  this  bill,  to  tiigh -treason?  It 
ia  ttie  ]iart  of  those  that  are  intrusted  with  those 
matters,  to  bft  in  expectation  of  auch  prabtioea. 
What  are  gaob  for,  hut  to  keep  them  in  cna- 
tody  f  And  the  people  employed  in  those  bu- 
sinesses are  to  take  care  of  it.  Are  we  to  sup- 
ply a  defect  of  what  ought  to  bare  been  done 
ni  another  place  r-~8o  Uiat  I  do  say,  that  a 
precedent  in  an  extraordinary  case  is  no  prece- 
dent to  be  used  in  a  little  case.  It  may  be 
vrged,  but  it  is  but  a  pretence,  when  vou  hare 
paned  this  bill,  which  is  the  record,  tne  matter 
will*  appear  no  otherwise  than  are.  the  sugges- 
tions of  youi'  bin.  A  man  hath  aspersed  great 
permns,  which  is  a  great  fault  indeed,  (for  he 
n  not  charged  with  the  withdrawing  of  the  eri- 
dence)'therefbre  attaint  him  upon  one  eridence. 
I  think  by  this  bittyou  will  open  a  door  for  a 

grecedeni  of  all  treasons  of  the  same  nature, 
ir,  there  have  been  many'  precedents  men- 
tioned ;  I  will  trouble  yon  with  none,  because 
tnost  gentlemen  hare  read  the  argument  of  Mr. 
8t.  John's  in  this  caoe.  I  must  confess,  unless 
there  was  that  necessity  as  is  pireteoded,  which 
t  do  not  see,  I*  do  not  see  how  jroii  can  iustify 
JMiasingthis  bill  of  attainder,  erther  by  the  law 
iff  God^or  man,  in  any  nation  allowed.  I  must 
Confess,  I  hare  no  nunner  of  obncera  Bow  this 
question  goes ;  what  T  liar e  said  ia  more  to 
satisfy  my  own  jud^gment,  than  work  upon 
other  people.  I  am  not  satisfied  there  is  that 
necfessity  'that  is  pretended;  and  therefore  as 
my  judgment  feruoW  informed,  I  canHgive  my 
tote  for  committing  of  this  bill. 

Mr.  Smitk.  8ir,  1  own  myself  to  be  rerv 
unfit  to  speak  in  this  argument;  but  since  I 
am  tb  give  my  vote  in  a  matter  of  this  conse- 
quence, I  beg  leave  to  give  my  reason  why  I 
give  my  vote,  as  1  intepd'  to  do.  I  know  the 
bofora^  usy  botli  in  the  nature  of  the 


crime  and  puniahmeot,  aa  well  as  the 
Qoence  of  it,  requires  a  very  deliberate  oonsi- 
deration ;  but,  at  the  aaine  time,  I  do  take  the 
hazard  and  danger  of  th'ia  government  to  be  a 
matter  of  mat  conaequeoce  too. — ^Tbougb 
there  have  been  several  precedents  insUnced 
in  relation  to  attaindera ;  and  though  I  hate 
observed,  that  most  have  acknowledged,  that 
the^  might  be  justified  upon  extraordinary  oc- 
caaions;  yet  when  they  have  aaserted  that, 
they  have  told  you,  they  were  upon  a  wroD| 
foundation,  andf  so  were  laid  aside.  Now,  1 
think  it  no  great  matter  to  say,  that  those  at- 
tainden  that  were  made  in  rancour  upon  coo- 
tended  titles,  were  reversed  when  the  opposite 
party  got  the  power,  no  more  than  if  any  ac- 
tion, be  it  never  so  justifiable,  should  be  reven^ 
ed  when  king  James  comes  again,  which  I 
hope  will  never  be.  Is  it  any  argument,  that 
when  Ren.  4,  came  to  the  crown,  and  deposed 
king  Richard,  that  he  reversed  all  the  attain- 
ders in  his  time?  There  might  be  rrasoos 
might  away  with  persons  for  reversing  parti- 
cular acta  of  parliament,  which  might  be  rery 
good,  or  raiglit  be  not  so,  there  was  such  a 
change  of  government  at  that  time ;  but  they 
take  notice,  it  was  made  a  particular  article 
against  Richard  2,  as  if  when  the  power  was 
come  to  other  hands,  they  would  not  have  de- 
posed him  if  they  had  not  had  that  arganient; 
Neither  do  I  take  that  argument  to  be  of  anv 
weight,  That  attaindera  have  been  rerersed, 
because  the  people  have  not  been  heard ;  when 
this  gentleman  hath  had  as  itill  a  hearing  ss 
ever  any  person  had  upon  any  Bill  of  Attaindei, 
or  impeachnaent  whatsoever ;  and  be  hath  bad 
the  advantage  of  counsel  in  this  case,  wluch,  ai 
has  been  told  you,  was  excepted  out  of  tbt 
late  act  of  parliament,  and  of  the  most  able 
counsel  too.— It  js  said  this  is  a  matter  of  no 
great  consequence,  because  it  concerns  sir  J. 
F.'s  lifi;  singly ;  and  be  is  not  thooght  to  be 
so  considerable,  as  by  bis  escape  to  bring  tbs 
public  in  danger.  Now  it  hath  been  ah^avK 
one  principle  1  have  laid  down,  that  if  a  plot 
be  discovered,  and  pot  thoroughly  prosecutc<(, 
it  strengthens  and  grows  upon  you,  and  ten  to 
one  if  It  does  not  subvert  the  government.— 
Now,  God  be  thanked,  that  we  have  prcreole^! 
the  design  upon  the  king's  person,  and  several 
have  been  pnnisbed  for  it;  but  1  think  «r 
are  not  got  to  the  bottom  of  it,  and  that  w% 
ought  to  provide  against  it  iu  a  much  othtr 
manner.  Can  jny  one  think  that  sir  Wm. 
Farkyns,  or  sir  John  Freind,  and  the  rest  that 
are  discovered,  were  the  only  persons  concrrn- 
ed  in  tliis  conspiracy?  1  Uke  it,  that  tber«r 
have  been  much  greater  men  in  it  $  and  when 
i  see  such  a  struggle  both  co  get  people  out  ot 
gaol,  and  send  people  out  of  the  way,  and  all 
arts  used  that  can  be,  f  must  suppose,  vrbcit 
such  extraordinary  courses  are  uken,  that 
there  is  something  extraordinary  still  to  be 
done ;  and  I  would  not  have  meu  by  bribing  of 
witnesses  think  to  secure  themselves :  It  hath 
been  used  as  an  argument  to  lessen  the  matter, 
that  this  was  a  little  afler  the  act  of  iadsia- 
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nftj.    Ctt  mny  Ibiag  aggravate  a  thiog  moffa? 
Sir,  iImk  very  arguioMita  turn  agaioDl  them. 
We  ai«  ttrid  here,  that  we  mnit  nol  ceosalt  oar 
ovrn  private  iudgmeotB  in  the  mattery  and  we 
are  tald,  al  tne  tanie  time,  if  there  were  two 
witacmea  that  we  did  not  betieve,  we  muat 
Ml  find  him  guilty.    We  are  told  of  a  judge, 
that  though  he  kuewa  person  to  be  Dot  guilty, 
vet  it  waa  a  commendable  actioo  in  him>  tiiat 
Ae  ooodmmed  the  oian ;    But  that  hath  been 
very  well  answered  ahvady,  and  1  shall  not 
meddle  with  it  farther;  only  this  I  will  my, 
that  1  never  will  in  any  case  be.a  juryman  or 
a  judge,  where  the  coavictioo#of  my  own  eon- 
seienoe  aliall  not  govern  me,  but  au  evidence 
that  1  do  not  believe.    And  because  that  story 
was  tokl  you,  I  will  tell  you  another,  that  f 
think  more  commendable:    And  that  waa;  a 
man  was  tried  ibr  a  murder,  an^l  tlieve  was  po* 
siiive  evidence  against  him.    The  jury  went 
out,  and  sUyed  a  greai  while:    There  was 
eleveo  against  one  for  finding  him  guilty ;  but 
at  last  the  one  almost  starved  them,  and  they 
brought  the  man  in  Not  Guilty;    The  judge 
sent  for  the  gentleman,  and  deaireil  to  know 
his  reaanos  for  diffiN-ing  with  the  rest :   And,  at 
last,  upon  asMirahoe  that  nothing  should  be 
done  to  him.  Why,  says  he,  would  you  have 
me  find  the  man  guilty,  when  I  was  he  that 
killed  the  man,  and  he  waa  innocent?   Then, 
sir,  if  yon  take  the  evidence  as  it  is ;   I  think, 
ficit,  here  is  captain  Porter ;    I  do  not  find  anv 
body  excepts  to  hint ;    and  his  evidence  hath 
been  approved  of  by  several  juries,  and  several 
persona  ezecoled  upon  it,  and  notfiiug  mate- 
rial hath  been  obieoted  against  it.    I  will  not 
my.  That  air  J.  F.  hath  owned  a  great  deal  of 
tbts  himself;   he  bath  given  every  body  satis- 
faction bow  fsr  he  stands  guilty  in  his  opinion ; 
hut  it  is  brought  so  far  home,  that  there  was 
air  J.  F.*sown  letter  was  toconvey  him  abroad. 
Here  hath  been  attempts  upon  other  persons ; 
■Tou  hear  what  hath  been  done  by  the  solicitor, 
^ey  say,  he  was  not  his  solicitor  at  that  time. 
Here  are  very  pregnant  circumstances.    One 
gentleman  aaul,  you  ought  not4o  make  use  of 
Goodamn's evidence  here;   and  yet  he  could 
make  uae  of  every  thing  to  dis|Hurage  him ;  for 
lie  couU  say,  there  were  three  positive  wit- 
nesses against  him.— >Now  when  it  is  so  noto- 
rk>aa  wlmt  parties  there  are  for  king  James, 
and  we  find  persons  plotting  in  every  part  of 
the  kiagdom :    when  you  have  an  open  inva- 
awn  b^bre  you,  and  when  dtai^pi^  are  laid 
against  the  king's  life  every  day  :  if  this  be  not 
a  time  to  eiart  an  extraordmary  power,  I  sub- 
mit it  to  you. 

Sir  B4.  Temji^U.  Sir,  1  shall  not  trouble 
TOO  with  any  thmg  that  hath  been  offered  to- 
day. That  which  calls  me  up,  is  the  danger  of 
the  preoedeot  yoa  are  about  to  make,  and  the 
argnaieBtf  that  have  been  used  to  support  it ; 
which,  I  think,  are  more  dangerous  than  that. 
I  most  oonfem  k  ia  a  new  do«5rine  to  me.  That 
the  latwa  tint  are  oiade  by  the  parliaBftent,  are 
to  he  no  role  and  gmde  to  this  ^ooae.  Sir. 
ihc  hirtliTnght  wo  hmre  iaui  our  lawa;  and  I 


did  tier  think  till  now,  that  the  lawa  were  nol 
only  made  tor  Westmmster  hall,  hut  for  all  the 
aotyeots  of  £o|datid ;  and  especially,  that  they 
were  to  be  a  rule  to  the  parliament  that  o^ade 
them,  till  they  should  think  fit  to  alter  them. — 
Here  have  lieen  great  mistakes  between  the 
power  of  parliament  and  the  jurisdiction  of  it: 
the  power  of  parliament  is  to  make  any  law« 
but  the  juriMiction  of  parliaoieot  is  to  govern 
itself  by.  the  hiw ;  and  this,  ipve  me  leave  to 
say  it  to  you,  hath  been  the  opinion  of  all  your 
ancestors,  and  the  method  they  ever  used. 
Shall  we  make  a  hiw  herein  a.  particular  case 
against  all  the  laws  of  £ngland  ?  It  is  *  ultimum 
remedium  et  pemimom  ;*  you  may  use  it  in  a  ' 
case  of  abaidnte  necessity,  but  otherwise  it  may 
be  a  precedent  to  overturn  all.-— There  are 
several  ihiags  in  making  this  precedent,  ihat 
oveiihrew  *all  the  laws  and  liberties  of  £og* 
laud:    first,  you  ore  passing  judgment  upon  • 
man .  u|ioo  one  witness.    I  have  heard  a  stmngo  ' 
debate  to-day,  that  there  was  but  one  witness 
in  treason,  befbreihe  statute  of  Edw.  6.     You 
know,  that  in  case  of  treason,  there  was  by 
the  common  law  required  two  witnesses:  for 
if  there  was  but  one,  the  party  might  demand 
trial  by  battle,  and  that  was  the  common  law 
of  England.— There  isiuiother  thing  that  ia  ex«* 
traordinary :    here  you  are  going  to  pass  an 
aet  without  any  trial  at  all :   tor  to  my  thia  is 
a  trial  before  you,  the  commons,  is  a  mistake  | 
you  never  did  assume  a,  jurisdiction  of  trying 
any  person,  nor  can  you :   you  may  §at  your 
own  information*  bear  what  can  be  offered,  but 
it  is  not  a  trial,  where  wimessaa  are  not  upoa 
their  oat  ha.    There  is  no  manner  of  power  or 
jurisdiction  can  be  pretended  for  you  to  try  | 
tn  that  is  a  second  thing;     All  the  bills  of  at- 
tainder you.  have  bad,  faave.been  in  three  cases, 
where  the  pereons  have  been  either  dead,  or 
fled,  or  have  been  without  the  compam  of  tho 
law,  and  coold  not  be  bronght  to  answer :  and 
you  have  had  some  bills  of  attainder  after 
trials  bad  in  Westminster- hall;  but  never  n 
one  of  those  have  been  called  trials,  bnt  they 
have  beoi  generelly  reversed ;  and  for  what ! 
They  tell  you,  that  they  have  been  reversed  by 
one  party,  and  another  partv:   it  waa  in  tlw 
same kttig'a reign,  in  Rich.  9's reign,  they  were 
forward  and  backward,  aa  the  court  party  or 
the  country  party  were  uppermost.<i-*There  is 
another  thing  in  this,  that  1  think  of  a  most 
dangeroas  consequence ;  and  that  is,  that  you 
are  for  making  way,  for  what  I  know,  by  thia 
precedent,  for  a  rack,  for  so  it  is  said ;  this  is 
to  force  a  man  to  be  an  evidence.    Why,  give 
me  leave  to  sav  to  you,  it  is  a  new  way  not 
known  in  Engiand,  that  you  will  hang  a  maa 
nnlem  he  will  confew  or  give.evideuce;  bat  1 
think  it  u  something  more  than  a  rack,  for  hem 
is  hanging,  drawing  and  quartering  in  the  case  ; 
and  1  do  not  thuik  this  proceeding  will  make 
him  an  evidence  with  any  credit  or  repntation 
to  this  house,  nor  am  1  of  opiniofi,  that  he  caa 
discover  any  thiog  worth  such  a  prece^ient^-* 
Now  give  me  leave  to  say  one  thing  aa  to  the 
jnris^ctioii  of  parUameot     It  hath  ptasod 
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iMre  ftr  oarrent,  tlMt  the  pirlUaient  halh  a 
poirer  lo  declare  whaithey  will  treaaoo^  thon^ 
■0  bj  00  other  law ;  it  is  the  greatert  mistwe 
in  the  world :  I  heard  a  |(r!at  debate  iraoii 
this,  npoo  my  lord  Clareodon'a  Case ;  audit  ia 
•laiiiv  that  gtatute  relateaonly  to  oaaee  brouifht 
mm  ioferior  coiirti  to  parliameot;  for  it  aaya, 
that  if  aoT  other  caae  soppoeed  treasoo,  whtefa 
»  oot  in  that  atatute  apecined,  doth  happen  be- 
fore any  justioeB,  the  juatieea  ahall  tarry,  with- 
out going'  to  judgment,  of  the  treaaon,  till  the 
eauae  be  ahewed  and  declared  before  the  king 
and  bja  parliament,  whether  it  ought  to  & 
jod^  treaaon,  or  other  felony  ?  I  a|Mak  to  the 
jufiadiction  that  the  parliament  haa  by  that 
atatote :  it  ia,  that  if  the  like  treaaon,  for  at 
common  law  there  waa  a  great  many  treaaoaa, 
ahonld  fall  out,  and  be  bronght  before  ipferior 
coorta,  of  which  they  doubted,  whether  they 
arare  treaaona  or  no  ?  then  they ,  ahoold  lie 
brought  before  the  parliament,  to  judge  whe- 
ther they  were  treasona  or  felony :  But  bow 
•hall  they  judge  P  Bj^  the  lawa  io  being.  And 
who  ia  tma  judgment  in  P  Not  in  the  parliament 
by  bill,  but  only  in  the  hooae  of  lorda :  M nob 
loa  is  it^  that  you  may  judge  that  to  be  trea- 
aon in  tbia  hunae,  that  waa  not  so  by  the  com- 
mon law  before.    So  that,  sive  me  leave  to 

'  any.  therefore  there  ia  no  sooli  power  reaerved 
to  the  parliament,  to  declare  any  thing  treaaon 
that  is  not  treaaon  before. — 1  muat  aay,  it  ia  of 
the  last  oonaec^nence,  that  we  ahould  make  a 
law  io  a  particular  case,  to  take  away  from 
kim  all  the  liberty  that  belongs  to  a  subject; 

.Some  gentlemen  talk  of  the  great  favour  be 
hath  had  at  thiabar:  1  know  not  what  to 
think  of  it ;  I  am  aureyou  allowed  the  king'a 
eounael  such  priviWea  as  I  never  saw  before, 
and  that  was,  to  oifor  that  for  #tideoce  that 
every  body  acknowledged  waa  not  so ;  and  I  do 
not  think  any  body  would  think  it  a  great  fa- 
vour to  be  b^rd  in  thu  manner,  eapeeiaily  to 
things  not  in  the  bill.— It  la  aaid,  every  man 
annat  go  according  to  hia  private  opinion,  it  ia 
not  aaid  judgment  neither;  the  inatencea  that 
have  tfeeii  given  are  of  a  i|uite  different  nature : 
A  man  ia  not  to  ffive  hia  judgment  against  his 
knowledge  :  I  think  that  jiMge  ought  rather 
Bot  to  have  tried  the  cause  at  all ;  but  if  we  sit 
here  to  judge,  we  ait  to  judge  him  actoirding 
to  the  law  of  England,  and  then  we  rotost  judge 
him  according  to  Iftgal  proof.  Will  yon  sit 
upon  a  judgment  that  is  not  only  not  tied  to 
the  mlea  of  Westminster- hall,  but  b  not  tied 
to  the  lawa  of  the  land  :  and  atmint  a  man 
withont  a  legal  trie),  without  le^  evidence, 
and  ujpon  one  witness,  when  the  law  stiy»,yoo 
ahall  have  two ;  and  after  all,-  any  itis  a  reason^ 
able  proceeding?  I  know  not  bow  it  came 
about,  that  the  act  of  grace  waa  passed  ;  it  did 
not  rise  from  tbia  house;  If  it  hath  any  il^ 
conaeqoenoe,  let  them  answer  for  it  thai  were 
thecanseofit.— They  aay  the  government  ia 
at  atake,  because  the  plot  bath  not  been  foandf 
out  to*the  bottom.  That  ia  not  our  fault: 
This  man  hath  been  long  enough  ia  enatody  ;  if 
ha  ba^h  trifled  with  the  goyenimeot,  1  am 


ST? 

that 


he  bath  ii  . 
think  there  ia 


,^  bat  if  It  ha 
this  eaaa,  of 


arag  m  tbia  eaaa,  or 
make  yoa  makm  tfab 


Sir  Wm.  SirkkitauL  Mr.  Speaker,  I  vpoeld 
not  make  uae  of  any  ill  meoedent:  And  jet  if 
thepreoentoeQa8ion,aDd  theaeoeaaiU  Jt  tke 


kmgdom  required  it,  I  wooM  aaake  a  preee- 
dent.  I  am  glad  the  several  ill  preeedcote  are 
avoided  in  thb  eaaa,  and  I  wouM  be  beM  to 
aay,  whether  thia  gentlemen  aoiera  or  no,  no 
man  can  aay  tkat  he  hath  been  bared  to  death 
by  counsel.— Sir,  1  shoeM  be  an  tender  in 
pomtof  Uoed  aa%ny  man  ;  bet  I  do  think,  if 
the  safety  of  the  kmg  and  kingdom  ta  coneem- 
ed,  it  ia  not  one  private  ooan  that  we  must 
have  resneot  for  ao  as  to  let  the  public  aoiier 
by  it  1  do  think,  that  upon  this  ^Nwasien 
there  have  so  extraordinary  thinga  happened 
as  have  hardly  happened  in  former  agea  ;  that 
one  who  ia  known  to  be  in  a  cooapiracy  to 
hringover  a  French  power  with  a  Popiah  army, 
to  deatroy  our  lives  and  Ubeitiea,  alW  bis  trial 
haa  been  deferred  by  his  equivocatioiM  and' 
pratencea  tomakeagraatdiacavery ;  when  be 
comes  to  make  it  out,  he  accnaco  the  best  of 
your  friends ;  and  thia  ia  only  an  artiflee  to  get 
time  till  tb^  couM  get  the  evidence  net  of  the 
way ;  tbmk,  if  you  do  not  take  netMe  of  it, 
and  let  the  legislative  supply  that  deieet,  it 
may  be  of  ill  conseeuence,  and  may  enooorage 
any  one  to  commit  the  worat  of  miaohiefb,  upon 
hopea,  that  if  they  can  get  the  evidenoa  out  of 
the  way,  they  oball  go  anpnniabed. 

Sir  ir  Wmnmgtom,  1  ahtfll  trouble  yen 
but  a  little  while,  it  being  kite ;  hot  gentlOflMn 
aaying  it  ia  an  extraordmary  caab,  i  shall  give 
my  reasons  why  this  bill  ought  not  to  be  com- 
mitted ;  lor  every  member  here  now  is  a  judge, 
and  he  muat  take  the  blood  of  tbia  geotkiaan 


in  judgment^  either  to 
acquit  him ;  and  I  mdat  confeaa,  I  have  verv 
much  admired,  to  hear  that  doctrine  preached, 
that  every  matk,  ae  he  ia  aatiafled  m  bia  priv^ — 


conacience,  ought  to  judge  thia  man  fpiifty.  f 
desire  to  know  by  what  authority  we  ait  here  f 
We  ait  here  and  have  a  legialative  authority, 
and  it  ia  by  the  king'a  command  we  cooae  tags- 
ther ;  bot  at  thia  time  we^are  judmfadly  tryiag 
this  man  for  hia  lifb;   and  therefore  1  bnmbly 


conceive,  that  we  ocight  to  proceed  '  eeonad 
•  allegata  et  probate  ;*  and  fbr  aay  nan  m 
private  opinion  to  aay  be  it  guilty,  be  doea 


private  opinion  to  aay  be  it  ^iltv,  be  doea  not 
act  by  the  oommiaalon  be  site  here.  For  to 
tell  YOU  of  the  Lancaabire  Plot,  or  that  a  hmo 
shall  not  be  chosen  hereafter,  aeemd  to  be  ar- 
gument to  enflame,  bot  nothing  to  ibe^teMtoo. 
-—Now,  air,  1  will  humbly  oifer  to  yetar  tt»- 
aideratfoh,  and  the  jndgmttxt  of  the  bmtee,  wb^ 
I  think  we  cannot  judKckdly  oondemn  ibii 
man,  for  I  think  the  qoesttea  of  oonooliteMOt 
tobetheaameaaof  hiallfoabd  dMk.— I  da 
itgree  upon  all  the  precedente  ^goed  add  M 
that  have  been  died,  and  doubt  net  but  in  ck- 
iraordimory  ctsee,  it  la  inlbe  kvialliitive  power 
of  the  parnament  to  look  afler  w  aaiety  oftht 
"     '  *  "    "    irliy  this  does  oot 


kiogdoen  butl4i41 
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cM^lbrlwiiiiotra^ktotlienilet  cf  WmI^ 
■liMter-hiA^  bbt  oMoth^  tiflitreMOD  of  iIm 
tbii^;  fcrifitteraMMiii  WeMniMttr-liill, 
it  iiM^teMlMPP,Mklttwl  ooffhito  o?erooiM 
e?erfHiiay:  BiMjvlMmtgeiflemeoMy 


hftfe  one  witewg»  1  do  noi  nfirelMad  you  Hmt 
0B6  jMdwilMM^MMlI  wfl  giTe  voQ  my  IM- 
■Mibri^lbryimimiittBk«MptP0rier  flpoii 
iHtfurele,  MdooMUkr  wtwt  he  taya  opM  bit 
»«H,  and  tiMii  1  do  appeal,  if  yon  tak«  what 
lie  taya  upas  hia  word,  wh^iiar  Cfver  they  did 
kao^  that  a  hilloT  attauderproaaaded  againat 
aayiaanepoabaffaalBmatiatir   No;  iathat 


ciMi  yoQ  thooM  have  tanied  it  into  aa  impeaeh- 
neal,  if  the  Mng  looked  probride,  and  then 
yaa  had  the  witMn  upon  oath  $  ami  the  an-^ 
dent  method  of  bills  of  attainder  and  to  he 
fint  by.  the  iinneaehmettt  of  the  person,  and 
ihea  to  tiM  it  mla  a  bill  of  dttai^der.— Then 
•ee  what  it  ia  that  it  iniisted  on  by  the  kmgf'a 
eoonsel,  and  jr«eitad  in  the  bill,  that  there  waa 
aMl  of  indioloient  found  by  the  oath  of  two 
wilncmea,  that  is,  Porter  and  Goodman:  Un- 
der favoor,  I  think  they  are  not  to  be  oonnted 
■switaeMeaiiithe  point;  and  I  offer  this  aa  a 
reaion ;  and,  1  think,  it  ia  natmral  jnatiee  m  all 
cooiH  of  die  world,  that  if  a  man  be  acedted 
ua  malefador,  he  hath  the  liberty  to  crow- 
emaine  the  perwn  that  aocnsea  him.  Now 
»«  r«y  well  know,  that  in  €Me  of  billa  of  hi- 
dietnwot,  when  they  are  fiwnd  by  the  gttdid- 
joty,  they  net  or  admit  the  prisoner  to  put 
cnm-^ettiona,  beeanae  the  hill  of  tndietment 
ii  but  the  aeeuMtion ;  and  if  an  aoentation  be 
mnogh,  who  ean  beinnaeent  T  Why,  then,  If  it 
be  an,  then  this  oath  that  waa  giren  to  the 
giaod-jory,  is  not  soch  an  oath  upon  which  yon 
eta  pnt  soch  a  ▼alne.—Tbett,  9ir,  go  to  the 
piper  of  Goodman  j  which  yonwonid  read,  and 
eoander  the  validity  of  that ;  Goodman  being 
now  absent,  the  pntoner  hath  no  opportuni^ 
terrsm  examine  him ;  and  i  beseech  the  home 
ts  consider  the  ill  consequence  of  it :  Any  mi* 
aiiter  of  Slate  may  come  and  get  an  ezami« 
Mtion  befim  a  jitsik;e  of  peace,  or  secretary  of 
atite,  and  the  man  is  conveyed  away,  and  a 
Ml  of  attainder  is  clapped  upon  hia  back,  and 
thii  shall  be  read  as  ef  id^nce  agahist  him :  He 
ii  but  half  a  witness,  and  a  witness  upon  an 
iocosation,  not  upon  a  trial. — ^Tben  come  to  sir 
Jolin  P^widt's  partioular  cai» ;  sir  i .  F.  is  in- 
dieted,  issue  is  joined,  and  he  hntli  notice  of  his 
trial ;  and  one  of  the  wilnesaes  goes  away,  no 
uao  can  tell  npon  what  aecoont  he  went ;  I 
Bwy  beliere  why,  in  my  private  opinmn,  hot 
thathtfOtourjMcial  knowledge:  Then  if  that 
be  so,  was  it  ever  known,  that  when  any  man 
Was  indicted,  and  issne  joined,  hecaose  his 
trial  waa  defeired,  therefore  a  bill  of  attainder 
;  be  brooght  against  him  f  Here  are  pkits 
nt  the  government,  and  it  may  be  mrty 
ttiy  be  taken  op  for  it;  and  as  to  twenty,  there 
M  be  two  wmieeses,  and  the  other*  aMiy 
ye  the  good  lack  to  have  but  a  ainglo  witnesi 
vgiftM  IMB  t  wJN  yon  have  acta  of  attainder 
•t  f  Jf  this  had  been  iH  extn>^ 
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,  ciid^  whetem  the 
been  pattienlariy  eaneiried, 
■ghed  with  yon ;  ftr  no  asan  caa^shew  mw 
y  preoedeflt  of  a  bill  of  attainder,  hot  wberw 
■  open  act  of  hostility,  or  aM  ef  afreal 
ana  power  Were  concerned  to  annveft 
thegoremAMot.  Bntwhntissir  J.F.'ieaaaf 
0e  M  fat  enstody,  aoid  the  plot  ia  deleotad ;  if 
he  waa  run  away,  yon  might  atill  aupnoai  hn 
waa  jdotting  against  the  govemment,  necanna 
he  waa  fled  from  justica.  Oentieman  aay  the 
govamaMnt  is  eoncemed ;  as  it  is  la  every  1^ 
hmy  and  pMeuhw  taaaaan;  hot  most  thmw 
therefore  be  n  btM  of  attaindar.  lo  ponsb  itf 
When  there  is  a  bill  of  attainder,  it  SNlst  be 
from  an  immediate  danger  that  threatens  the 
government  estiddished,  that  snch  a  man  ia  at- 
tainted. Rot  1  do  not  see  that  air  J.  F.  hath 
aay  of  theae  dreoniatancea.  All  man  agree,  * 
That  this  b  an  extraordinary  way  of  proceed* 
kig :  Then  the  question  is,  Whether  nr  J.  F.*a 
caae  he  exthamlinary  ?  or.  Whether  he .  be 
BM>re  than  a  cammon  malefoctor  that  is  in  a 
wicked  conspiracy  ?  1  do  not  see  that  this  casn. 
of  sir  i,  P.'s  iseo  extraordinary,  that  if  he  be 
net  hanged,  the  g^emment  soniat  foil.«*>AMl^ 
nnder  fovour,  a  precedent,  when  it  ia  onoe 
made,  I  know  not  what  time  m^  nroduoa. 
from  it:  It  may  be,  after  the  death  of  ilia  ma^ 
iesty,  that  came  to  restsre  onr  liberties,  we  tnay 
have  Wicked  memherb,  and^  members  ahasaa 
sa  in  Hen.  Mh'i  time.  It  may  he  the  ebn* 
ditimi  of  every  anbiect  in  Enghmd.  Tlie  poWet 
of  parliament  we  mnat  govern  by  •reason  and 
oemaMininalice;  and  if  there  be  not  ao  orgaaa 
neoeasity  to  oae  this  extraordinary  remedy,  be- 
cause it  may  be  dangerona  to  posterity,  thstw- 
fore  I  am  againat  this  bill. 

Sir  Tho.  LiHleitm.    The  worthy  mtleman 
took  notice,  that  the  Lancashire  Plot,  and 


1  nsed,  were  used  only  to  ind 
1  canH  aa  well  guem  at  his  thougbls,  but  1 1 
lieard  him  several  times  bring  hia  wifo  and 
children  into  hia  speeches,  to  no  purpose  at  all. 

Sir  IV.  WinnmgtM.  I  have  a  wife  and 
children,  and  that  gentleman  none ;  thetetbre  I 
think  I  may  make  use  of  that  expression. 

Sir  Tko.  Seymmr.  »Ir.  Speaker,  I  have  at- 
tended  your  debate  with  the  best  attentisfe  I 
can ;  'and  I  have  heard  a  great  many  arguments^ 
and*  some  very  wild  ones  too.  1  hope,  how 
fngfatfnl  soever  things  have  been  opened,  they 
will  not  lead  your  nnderBtaadhtf  ont  of  tlM 
metliods  and  rules  of  jnslioe.  J  will  not  tak4 
upon  flw  to  tell  yon,  what  ia  nothing  to  the 
qoestioo,  as^  that  treaaon  ia  a  very  great  crimei 
or,  that  tiie  parliament  hath  an  onbounded  ee 
unlimited  power,  and  are  not  tied  to  the  mlea 
ofWeatmioaierhaHi  Ithmkthatja  no  parttC 
the  snbjeot  matter  before  you.«-That  nothing 
bomMi  or  can  iimh  the  paiKamet,  ia  #hait 
every  body  doea  admit  {  hot  it  is  the  right  ap«> 
plication  of  that  power  which  is  now  to  ne  con* 
sideredof:  For  you  may  jhdge  the  pnsoneri 
and  others  will  judge  yon.  The  world  will 
judge  yon,  if  yon  do  not  apply  that  povmt 
arigW-Forny  foft,  I  abaH  aveni  aa  BMsrh  aa 


«ui  btf  the  Mying  ofuy  thiaflf  Ihat  bi 
ipid;  andtberdore  I  lio|ie  yoa  will 
that  my  diiooane  most  be  wery  abort :  But 


tbi 
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tbav  ara  daprifed  of  one  aiidaiiee  thai  woaM 
maka  it  tmaon,  be  Aiay  be  poaiAed  Ibr  a  nil- 
deBnaaaor,  and  impriaoiied  fbc  bis  life  ^  and  I 
had  mucb  ralhec  be  dM^bmguiah  in  Ibat  coadi- 
tioQ^and  I  am  anva  iliatiMich  aafer  for  you,  for 
no  inoooveniency  can  arioe  tbat  vray ;  and  I 
lake  it  tbat  when  tboae  Ibat  are  oar  ^idei 
dispute  which  ia  the  way,  we  are  to  take  tbat 
which  ii  the  safett-^The  learned  have  diipni- 
ed,  whether  tbia  anatter,  aa  now  it  ia  charged 
upon  «r  J.  F.  he  treaaon  ;  1  will  not  take  upoa 
me  to  determine  it;  they  differ  aho«t  it ;  and 
when  they  cannot  determine  it,  will  you  by  a 
question  detennine  it  absolutely  P^-lJpoo  the 
whole,  there  bath  been  ao  muob  aaid  b^  ibt 
counsel  for  the  prisoner,  and  «o  little  said  by 
the  counsel  against  him,  and  ao  few  arpiaiceU 
ur^  against  him,  tint  J  must  atill  retain  Ibe 
opmion  I  bad,  that  there  ia  not  eridencs 
enoufj^b  for  you^  proceed  upon  tbia  bill  of  at- 
tainder. 

Mr.  Botceawn.  Sir,  I  ileaire  to  girt  my 
reasons  for  my  opinion  in  this  asatter.  I  have 
noperaonaldiagnataicainatair  J.  P.  Thegreat 
ar||iimeot  for  sir  J.  F.  against  this  bill  is,  tbat 
this  ia  an  extraordinary  prooeedin|r,  and  fcbrrt- 
foreaboahl  be  againstan  estraordmary  perssa; 
and  in  the  next  place,  that  it  in  against  the 
rules  of  law.  The  ruleof  the  kw  ia,  thattbera 
must  be  two  lif  mg  witneaaes :  an  to  tbat  mat- 
ter,  gentlemen  generally  agree,  tliat  it  is  witbia 
the  law  of  parUMnent  to  attaint  people  by  bill 
ol  attainder ;  but  they  any  they  baTebeen  ofteo 
roiaapplied;  which  1  do  eaaily,  believe,  becauaa 
some  bave  been  attainted,  uaA  have  not  beea 
beard;  and  aome  have  been  in  tnmultnoua 
timea :  but  tbia  gentleman  bath  bad  a  fair  trial, 
and  a  debate  in  this  house;  but  I  would  lain 
know,  though  they  confem  bUla  of  attainder 
may  be,  bow  it  can  poasibly  be,  if  the  lawyers 
at  the  bar  say  true,  that  it  must  be  upoa  oatbt 
and  you  give  no  oath  ?  To  say  it  may  begin  io 
the  bouse  of  logds ;  under  favour,  I  take  it, 
that  a  bill  against  a  commoner  casnot  begin  ia 
the  bouse  of  kwda.  And  if  you  cannot  bare 
wttneasea  upon  oath,  you  must  bare  as  modi 
evidence  aa  the  nature  of  the  thing  will  aferd ; 
tbat  isy  yott  must  bare  witnesses  to  cobviiica 
your  oooaeiences  in  the  thing ;  for  if  all  ibia 
great  assembly  areaausfied  in  their  conseienoei, 
that  be  is  guilty  of  inviting  an  army  of  Fieacb 
to  come  into  England,  I  am  astonished  U>  tbiok, 
that  you  abould  not  pam  this  bill  against  bin. 
I  think,  aa  to  tbia  witness.  Porter,  they  bare 
not  endeavoured  to  blemish  him ;  but  Ibeir 
aigument  aeems  to  run  nwre  upon  Goodinao'a 
not  being  present.  I  woaM  know,  if  there  are 
two  witnesses,  and  I  do  not  believe  then  in 
my  conscience,  whether  I  can  pam  this  billf 
But  I  appeal  in  tbia  caae  ra  ipm  ioquitun 


in  short  tbia,  tbat  I  do  not  give  my  judgment 
to  condemn  any  man  otherwiee  than  the  kw 
directa  how,  and  upon  what  terms  1  muiri:give 
it.  If  the  kw  hath  aaid,  that  treason  k  net 
io  be  treason,  unlem  it  be  proved  by  two  wit- 
Beasea,  I  am  never  to  givcmy  judgment  in  that 

^ase,  when  there  appeara  hot  one ^And  tbk  I 

take  to  be  the  state  of  the  caae,  not  to  enter 
into  mattera  of  preerdent  of  attainders ;  for 
those  are  only  inatanoea  of  ao  many  hets  tbat 
haTO  been  done.  And  in  all  tboae  inatances 
that  have  been  urerod  and  quoted,  when  fioDea 
liave  been  sedate  and  quiet,  marks  have  been 
pot  upon  tbem,  aa  waa  hinted  by  a  ^tleman 
tbat  apake  very  injEenkusly  upon  this  subject 
at  the  beginning  of  tbk  deMte ;  I  say,  marks 
have  been  put  upon  tbem  for  you  to  avoid,  but 
not  to  imitate.  I  take  it,  that  the  kw  hath  de- 
termined that  there  shall  be  two  witneaaea  to 
the  proof  of  treason,  and  there  is  no  treason 
that  hath  not  two  witneaaea  to  it.— There  k  but 
one  attainder  that  we  meet  withal  m  aacred 
history  and  that  k  the  attamder  of  Nabotii ; 
be  waa  attainted,  and  we  know  wbat  induced 
that  attainder;  he  had  nothing  tod^ect-aa  to 
the  formalitjr  of  the  prooeedingi  there  waa  aet 
«p  aipainat  him :  And  though  Jesabel'a  letter 
bad  diaposed  the  rukrs  to  deal  by  him  aa  they 
dkl,  yet  there  were  two  witneaaea  tbat  did  ap- 
pear against  him.— I  take  it»  that  two  wit* 
neaaes  are  requisite  for  the  knowled|Ce  of  the 
>  truth,  that  you  may  make  a  right  judgment 
whether  they  swear  right  or  no.  1  will  give 
yon  but  one  small  instance  more :  I  must  tell 
you,  Suaannab  bad  been  but  in  a  bad  condi- 
tkn,  if  one  witneaa  or  drenmatantkl  evidence 
would  have  nrnde  her  guilty.— A  gentleman 
here  says,  it  k  Apocrypha :  but  that  which 
weighs,  with  me  k,  that  there  may  be  inconve- 
niences  on  one  side,  and  there  are  no  inconve- 
nienoea  on  the  other.  I  know  not  what  may 
be  the  oonaeqnence  of  tbk  precedent,  nor 
s  it  may  bring  yoa:    I  know  the  oonae* 


qoence,  if  sir  J.  F.  be  not  executed  upon  a  bill 
of  attamder ;  for  nobody  will  believe  theie  ia  a 
neoeeeitjr  for  tbk  extraordinary  remedy  to  be 
applied  for  an  offence,  a  year  and  a  half  after  he 
bath  been  indicted  and  arraigned  for  it,  and 
they  might  have  proceeded  to  his  trial ;  and  I 
know  not  whether  it  ia  hk  liiult  that  they  did 
not ;  for  it  waa  not  in  hk  power  to  prevent  it : 
and  if  yoa,  upon  every  occasion,  come  to  sup- 
ply the  defects  of  ihero  that  are  remka  in  the 
government,  it  will  make  them  more  ao.— Aa 
to  the  matter  of  precedents;  Why,  it  may  All 
out,  that  by  tbia  precedent  an  innocent  man 
may  be  punished,  and  then  we  that  make  tbk 
precedent  are  gniky  of  hk  blood ;  and  if  he 
auffer  never  ao  reoaotaly,  it  will  be  required  of 
as,  if  they  proceed  from  this  precedent.  Now, 
if  air  J.  F.  he  not  executed,  unlem  in>  a  legal 
way,  wbat  k  the  oonseqnantie  of  that  ?  Is  it 
thataur  J.  F.  ahaU  go  aopnykbed?    Though 


the  thing  is  so  pkiu.  How  many  have  been 
attainted  and  suffered  for  the  same  crime,  tbat 
have  acknowledged  sir  John  Feowick  to  bare 
been  present !  There  were  seveilil  memben  of 
the  house  sunt  to  examine  air  John  Frekd  and 
air  W.  Parkyns  in  Newgale,  and  they  were 
with  thk  intention}  &at  tha  I 
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iotercede  with  the  king  ibr  »  pardon  for  them, 
if  they  discovered  the  full  of  the  pi«it  (it  was 
ootthe  death  of  air  W.  Parky  lis  and  sir  John 
Freiod  that  wa^  aimed  at,  but  the  presenratioD 
of  the  public) ;  and  when  tbev  vyere  examined, 
they  aid  acknowledge,  that  tCjey  were  pfivyto 
the  calling  in  of  the  French^  and  that  sir^n^ 
Parkyns  was  to  have  a  troop  of  horse ;  ttiere 
was  to  be  2,000  horse :  but  he  would  not  re- 
deem his  own  life  with  the  blood  of  others. 
l4ow  I  do  take  it,  that  there  is  evidence  against 
lir  J.  F.  sufficient,  in  a  parliamentary  way,  to 
attaint  him. — ^The  gentleman  savs,  the  con- 
•equence  of  throwing  ont  this  oill  would  be 
nothing,  and  that  sir  J.  F.  is  a  little  man :  1 
agree  be  is,  bat  it  is  the  consequence  of  briiig- 
ins:  in  a  French  army  that  b  to  be  considerol. 
Would  you  pave  the  way  for  them  to  come 
Of  er,  and  make  their  entrance  easy  ?  I  hope 
the  people  of  England  are  concerned  in  tne 
case,  as  well  as  their  wives  and  children.  If 
von  let  him  go,  what  will  be  said  P  1  have  not 
beard  one  say,  that  he  believes  he  is  not  guilty ; 
there  is  none  but  think  hinii  guilty ;  and  yet 
mil  you  let  hiro  escape?  What  encouragement 
will  this  be  to  your  enemies  ?  He  hath  not  d^ 
Died  the  matter  himself:  nay,  he  bath  not 
broogbt  one  g^entleman  to  vindicate  him,  that 
lie  is  a  man  of  a  hehaf  four  not  to  be  believed 
to  be  guilty  of  nich  a  thing,  which  was  done  in 
other  tnkls.  I  dedre^oii  would  consider  what 
tfaeTrench  king  said  of  his  brother  king  James ; 
Wjoonldhe  think  to  bring  innojper^  with  a 
protestant  amny  ?  I  am  siire  the  bnngmg  m  of 
a  French  army  must  be  for  the  destrnction  of 
the  people  of  £ngland,  and  the  proiestant  re- 
ligion,  and  will  bring  your  people  to  go  in 
wooden  shoes.  It  is  the  example  of  this  thing 
j[0Q  are  to  consider.  It  was  said  at  the  destruc- 
^  of  Garth  a^,  that  the  commonwealth  was 
always  to  be  niinded.  I  thiuk  you  ought  al waya 
to  be  mindfiil  for  the  preservation  of  England ; 
and  I  believe  he  is  guilty,  and  I  am  therefore 
forthebUI. 

Lord  Dighy,  I  shall  trouble  you  but  with  a 
word  or  two.  I  suppose,  as  long  as  we  act  by 
the  known  roles  of  justice,  and  the  laws  of  our 
land,  we  ahall  not  need  to  fear  any  censure  in 
oor  own  kingdom,  t>r  any  where  else ;  but  it  is 
•  rery  uncertain  thin^  for  gentlemen  to  be 
judges  in  the  case  of  hfe  and  death,  without 
any  rule  to  walk  by  ;  a  great  many  will  not 
allow  tat  any  role  at  all :  I  always  took  our  rule 
to  be  the  law  of  the  land,  and  that  even  oor- 
telves  are  tioond  by  the  lawli  our  ancestors 
have  made,  until  we  think  fit  to  repeal  them  ; 
ood  1  am  confirmed  in  this  case  by  one  parti- 
cular argument  from  the  bill  of  treason  that 
passed  last  sessions,  in  which  there  is  a  clause, 
that  it  should  not  extend  to  future  parliaments. 
The  only  argument  for  exerciaiog  of  this  power, 
h  the  extraordinary  case  of  this  gentleman, 
^beo  a  gentleman  speaks  of  tlic  power  of  par- 
liameot,  I  take  it  to  be  the  just  power  of  par- 
liament: I  think  a  man  may  say,  a  parliament 
cannot  do  what  they  cannot  justly  do.  But  all 
^cnUeoMD  allow,  that  this  |M)wer  ought  not  to 


be  exercised  but  in  an  extraordinary  case  where- 
in  the  government  is  nearly  concerned.  1 
believe  very  few  but  think,  that  if  it  had  not 
been  for  the  vindication  of  some  particular  gen- 
tlemen we  never  had  had  this  mi^tter  before  us  | 
and  then  1  will  leave  it  to  gentlemen' to  consi- 
der, if  the  government  cain  be  in  so  much  danger 
if  sir  John  Fenwitk  does  escape  ? 

Mr.  Brolkerton,    Mr.  Speaker,  f  perceive 
the  question,  Whether  this  bill  shall  be  com- 
mitted, 'arises  very  much  upon  a  stipposition 
that  seenis  to  be  granted,  that  there  is  uo  other 
hiw  to  trV  this  person  by ;  and  it  hath  been 
hinted,  tuat  berore  the  statute  of  Edw.  6,  one 
witness  was  sufficient :   Now^  if  I  shew  you 
that  here  is  a  law  in  being,  and  hath  con- 
tinued for  several  hundred  vears,  whereby  a 
man  maj  be  tried,  and  that  by  one  witness,  I 
think  it  is  something  that  hath  not  been  spoke 
to  yet. — 8ir,  I  ground  my  reason  and  opmion 
upon  Ae  authority  <^  the  law,  and  upon  the 
historians  of  all  times,' who  agree  in  the  thin^, 
and  come  down  to  my  lord  Coke,  which  is 
printed  by  authority  ;  and  he  is  express,  that 
where  there  u  but  one  witness  (he  treats  of 
what  witnesMS  are  necessary,  and  he  tells  yon 
two  witnesseij^  werereqnired  by  the  common  law 
of  treason,  if  the  person  was  tried  by  a  jury  ;) 
but,  says  be,  if  there  be  but  one  witnm  mease 
of  treason,  he  shall  be  tried  before  the  constable 
and  marshal.    And  in  treating  of  the  statute 
of  Hen.  8,  which  does  appointpow  treason  be-  ' 
yond  sea  shall  be  tried ;   says  he,  that  is  onlv 
where  there  are  only  two  vntnesses;  biit  if 
there  is  but  one  witness,  he  shall  be  tried  before 
the  constable  and  marshal ;  because,  says  he, 
the  statute  of  Hen  8,  does  not  take  away  that 
trial  before  the  constable  and  marshal ;   and 
for  that.  Sir,  ther^  are  several  precedents  in 
this  case,  of  persons  that  have  been  attainted 
by  a  court-marshal ;  and  if  the  accuser  was 
vanquished,  he  was  to  suffer  the  same  judg- 
ment the  defendant  was  if  he  was  jfound  giul- 
ty.     I  am  upon  a  gentleman's  life,  and  never 
was  so  before,  and  desire  to  be  never  so  again; 
there  have  been  several  precedents,  I^say,  in 
this  case,  and  my  lo;d  Coke  is  express  in  the 
point ;  and  I  desire  any  gentlenaan  to  shew  me 
any  law  that  hath  repealed  this.    In  case  of 
murder  ;  suppose  a  man  be  wounded  upon  the 
land  and  die  upon  the  sea,  and  I  could  shew 
several  cases  wnere  the  common  law  cannot  try 
a  man  by  jury,  but  he  shall  hie  tried  by  the  cus- 
tom of  merchants  before,  the  statute  of  Edw.  0; 
If  a  man  was  wonnded  in  one  country,  and 
died  in  another,  he  could  not  be  tried.    That 
which  I  aim  at  is  to  shew  you,  that  though  the 
common  law  should  fail,  yet  they  need  not  coma 
with  a  bill  in  this  case.    If  t^o  Englishmen 
beyond  sea  fight,  and  one  kill  the  other,  it 
cannot  be  tried  by  the  commou  law ;  how  tbea 
shall  it  be  tried  ?  It  must  be  tried  by  the  court- 
marshal.     It  was  sir  John  Amesley'scase  in 
Rich.  8d's  time;  and  Wells's  case,  and  lord 
Herbert's  case  in  H.  6th 's  time,  who,  there 
being  but  one  witnessi  was  accused  before  the 
constable  and  marshal. — [Mr.  Brotberton  was 
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here  infermptod  by  the  great^noifle  the  b^mie 
nitde  upon  the  novelty  of  the  element,  and  did 
iiot  go  on  further  with  it] 

Mr.  Paget.  Sir,  I  attended  to  the  debate  of 
this  day,  and  ha?e  not  hitherto  tronUed  you 
qiyself,  hecanae  I  did  expect  to  be  better  in- 
formed by  this  debate.  I  think  the  satwtance 
of  the  debate  of  this  day  hath  been,  not  so 
much  to  shew  us  by  whgt  rule  we  are  to  ^,  as 
to  shew  tts  that  we  ha?e  no  rule  to  ao  by  but 
our  juitgcnents.  Sir,  I  never  ,bad  the  honour 
to  sit  in  parliament  before  this  time,  and  there- 
fore cannot  quote  preoedeots  of  what  hjath  been 
done  in  former  p^liameuts;  others  have  taken 
a  great  deaj  of  oains  to  shew  yuu,  that  it  i$  in 
of  « 


the  discretion  of  gentlemeii^  and  they  are  only 
to  be  satisfied  in  their  consciences.  I  am  not 
fond  to  hear  myself  speak,  and  therefore  I  hojje 
1  shall  be  favoqrably  heard  at  this  time ;  and  } 
do  think  1  have  the  more  reason  to  speak  at 
this  time,  irom  something  that  fell  from  a  very 
honourable  {{entleman  at  the  bar :  If  I  do  mis- 
repeat  him,  .1  hope  he  will  excuse  me,  far  1  do 
Dot  do  it  with  an  ill  dengn :  But  I  think  his 
words  were  to  this  effect;  that  he  did  not 
know,  but  if  it  was  known  in  the  couotry,  that 
gentlemen  did  give  their  judgment  against  pass- 
ing of  this  bill,  it  might  hinder  the  election  in 
future  parliaments.  Sir,  since  there  seems  to 
be  so  great  stress  upon  our  determination  in 
this  matter,  I  houe  1  may  at  tliis  time  sliew 
^ou  m  V  rei^9ons  W|it  I  cannot  come  up  to  agnse 
in  this  bill;  and  I  shall  submit  it  to  them,  whe* 
ther  they  will  do  me  the  honour  to  chuse  me 
a^in?  I  mHSt  confess,  I  do  think  this  is  as 
nice  ar  case  f»  1  j»n  pretend  to  give  ray 
opinwn  in ;  and  as  it  is  so,  I  shall  desire  the 
best  assurance  of  the  truth  of  this  matter, 
before  1.  give  my  opioioq  for  the  passing  of 
Ijiis  bill.— Sir,  you  have  had  before  you  one 
evidence :  1  will  admit  him  to  be  as  mueh  as  a 
single  evidence  can  be:  as  to  the  paper  of 
Qoodman's  examination,  1  have  heard  that  and 
other  matters  too,  which  I  shall  not  repeat. 
But  I  do  remember,  that,  in  the  debate  of 
yesterday,  it  was  not  insisted  op  to  be  evidence : 
'and  if  not  so,  I  shall  only  take  the  matter  as 
depending  before  vou  upon  one  evidence  ouly. 
— Sir,  it  is  true,  I  believe  this  house,  as  to  its  le- 
Illative  proceeding,  is  nOt  tied  by  ihemethoda 
of  interior  courts:  but  I  hope  I  shall  be  ex- 
cused, if  in  .the  methods  of  prosecution  and 
conviction  of  offenders,  afler  they  have  been 
prescribed  by  the  wisdom  of  the  parliament,  J 
hope  t  slialt  be  excused,  if  1  believe  this  house 
caquot  take  away  any  person's  life  upon  less 
eridence  than  inferior  courts  could  do.— And, 
Sir,  I  shall  not  enter  into  any  very  lon^  vindica- 

"  tion  of  myself,  and  my  zeal  and  willipgness  to 
serve  the  government ;  I  never  was  empl6y  ed 
ia  any  otHer  government ;  and  f  think  my  ac 
tions  have  been  such  that  nobody  can  in^ance 
in'  any  xme  thing  that  hath  looked  otherwise ; 

'and  when  I  Wve  said  this,  I  shall  trouble  you 
no  farther  about  that :  but  there  hath  been  so 
much  stress  laid  upon  this  bill,  that  whosoe?er 
speaks  fffphtU  it,  /9%xi^  .^  speak  agajjoft  the 
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rivemment;  because  it  is  said,  the  passing  of 
is  so  necessary  for  the  support  of  the  govern- 
meqt  And  I  was  the  more  willing  to  offer  yoo 
my  reilsons,  because,  as  the  nature  of  this  de- 
bate has  been,  I  cannotsatisfy  myself  where  nj 
judgment  and  o|Nnion  shall  rest:  /or  if  it  m 
S9,  that  you  are  not  tied  to  have  as  mach 
evidence  as  inferior  courts,  and,  as  they  say, 
one  evidence  is  enough,  and  my  judgment  is  to 
be  guided  by  papers ;  then  they,  without  soy 
evidence,  may  be  enough  to  satisfy:  and  if 
you  take  up  with  less  evidence  than  bferior 
courts,  I  ciinnot  come  to  declare  how  little  eii- 
denoe  may  t^ke  away  a  roan*s  life. — As  to  the 
prisoner,  I  know  him  not;  but!  think  this  bill 
IS  for  .all  that  he  hath  to  lose,  and  is  for  all  tlte 
best  Englishman  can  lose  upon  the  like  occa- 
sion.—Sir,  I  shall  be  very  tender  in  giving  my 
opioi9n  for  the  bill,  unless  it  waa  very  clear  to 
me  that  it  was  reasonable.  Truly,  I  have  heard 
very  little  of  the  whole  plot,  or  of  this  matter 
that  hath  been  examined,  or  for  which  others 
have  been  executed ;  my  life  basbeeu  generally 
in  the  country,  and  I  have  not  had  the  curiostty 
to  buy  the  trials ;  and  as  this  is  the  first  person 
that  ftath  been  called  before  me,  to  give  my 


judgment  on,  I  hope  1  may  be  excused  for  tak- 
mg  this  liberty,  upon  such  evidence  as  appears 
before  us.  to  teU  you,  I  cannot  give  my  consent 
to  Uiis  bill. 

Sir  W.  LowtUr,  Sir,  you  have  had  a  very 
long  debate  in  this  house,  and  long  discourse 
from  the  bar;  and  though  the  counsel  was 
directed  that  they  should  not  dispute  the  priri- 
leges  and  authority  of  this  house,  yet,  ^  far  as 
my  judgment  carries  me,  their  whole  disooune 
was  against  it ;  and  most  of  the  gendemeo 
that  have  spoke  against  the  bill,  it  hath  been, 
because  it  hath  not  been  adequate  to  thepro- 
ceedings  in  Westminster-hall,  because  tneie 
hath  been  but  one  witness.  Sir,  if  there  had 
been  two  witnesses,  this  house  had  not  beea 
troubled  with  it;  it  is  a  case  of  a  very  extra- 
ordinary nature,  and  so  required  an  extraor- 
dinary proceeding.— It  hath  been  qoestiooed 
by  some  gentlemen.  Whether  one  witness  be 
sufficient  in  this  case  or  no?  Which  i  wonder 
at,  since  a  great  many  have  been  convicted 
upon  his  evidence,  and  every  one  of  them  has 
confessed ;  which  shews  it  to  be  a  notorioos 
truth.— There  is  another  inference  they  drair 
from  the  proceedings  here:  because  a  ffrest 
many  of  those  presents  of  attainders  bsTe 
been  ^reversed,  and  those  with  notes  of  ig- 
nominy. If  they  did  consider  the  times  they 
were  made  in,  and  the  times  they  were  re- 
versed in,  tliere  might  be  a  great  deal  of  cause 
for  it:  we  find  that  it  was  contrary  faclioos 
that  reversed  them,  and  that  makes  it  nerer 
the  worse.  And  truly.  Sir,  I  do  not  know  but 
where  circumstances  are  so  notorious,  but  they 
are  tantamount  to  a  second  witness,  as  I  ha^ 
heard  in  Westminster- hall,  and  in  cases  of  life 
too.  If  a  man  be  rounlered^  and  two  in  a 
room,  anJ  one  comes  out  with  a  bloody  sword, 
the  law  does  presume  that  man  miird«ed  bim, 
though  t^er9  is.  bo  particular  evideooe  that  he 
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Upon  a  BiU  ^AHaimkr. 

I  nHBfVOtctAy  Ihii  oinsmiiiteDoc 

ret  the  mfto't  life  ii  concemed  in  tbat 
►  that  ufMm  the  whole,  it  appears  to  me  that 
he  wgiiiltjy  aody  I  tlunk,  notbiof  can  bepHtiner. 
•^Tbcte  iaaMther  cuvamslance,  that  he  fled 
for  it ;-  and  that  it  a  MMOnption  oCa  man's 
nik:  fer  a  man  loees  his  goods,  if  he  flice  for 

.  Jir.  Harley.  It  would  be  ?ei%anfeasomible 
amliiiipflffthieottotrSQbleyoo  long:  after  snch 
adebate:  >lsbaUafoidTe|Ketitibnof  what  hath 
BWggciicd  to  yon  moeh  better  from  other 
na  tbian  woald-ha?e  been  from  me.  I 
of  great  oonoem,  and  it  is  my 
1  should  ever  sit  upon  a  thing 
I  will  disdiarge  my  con- 
avs,  and  give  whataivuments  occur 
to  me,  wliy  ram  against  this  bBT.  Gentlemen 
have  been  4>leased  in  their  arguments  to  enter 
vpea  the  debate  of  your  power  hnd  authority, 
and  have  made  that  a  fiart  of  their  argatnent : 
but  I  think,  with  subaussion,  we  need  not  dis- 
putetfaatataU:  it  is  admitted,  that  there  have 
MSB  hilbof  attaihder  passed  formerly,  and 
antiieri^  b  not  under  dispute ;  fer  the 


own  tftisa 
ittsfertmMtfaat 
of  thia  natnre;  but 


re  in  all  nations  have  a  power  lodged 
in  them,  for  the  safetv  of  the  whole.— Bnt  your 
proper  enquiry  is,  Whether  this  is  such  a  case 
as  yoi^  ought  to  exeraise  tbiseztraordinbry 
power ;  ooiae  regmun  $ub  grainor^  regno : 
Thongh  yea  have  this  absolute  autbority^  yet 
it  is  to  be  esecoted  by.  the  rules  of  reason,  and 
by  the  rales  (for  sach  there  are)  of  eternal  jns- 
'•line ;  and  I  look  upon  this  as  one  that  is  invio- 
lable, that  no  man  can  forfeit  his  life,  in  such 
acase  as  this  is,  without  two  witnesses.  I  must 
adhere  to  that,  because  I  have  heard  nothing 
10  thin  debate  that  can  make  me  quit  that 
sMxim :  And  it  is  such  an  ancient  land -mark, 
that  I  will  never  draw  a  eutse  upon  me,  .and 
my  poeterity  ,•  for  ren^jsving  of  it.  I  beg  leave 
that  i  speak  with  this  earnestness  to  you. — Gen- 
tlemen have' been  pleased  to  make  it  part*  of 
their  atgnments,  the  great  danger  the  govern- 
ment is  in  if  this  bill  does  not  succeed.*— I  will 
not  use  many  words,  but  I  think  that  argument 
ooglit  net  to  be  taken  in  the  gross,  but  to  be  ex- 
amined* Whether  this  argument,  of  the  hazard 
•f  the  government,  is  of  equal  poize  for  you  to 
break  the  etevnalrules  of  justice  ?  1  won't  quote 
the  case  before ;  every  gentleman  knows  it, 
(thoogfa  there  was  two  witaesses'  in  that  case  to 
put  an  innocent  person  to  death)  where  it  is 
uiyed,  the  Romans  will  come  and  take  our  state 
and  nation :  But  with-  how  much  reason  that 
waa  urged,  every  body  knows ;  and  how  fer 
the  ipov^nment  is  now  in  danger.  Let  us 
eeneider,  Is  this  genUeman  out  of  your  power  ? 
Is  the  government  in  danger  of  a  man  that  is 
'year  prisoner  t  Is  he  in  open  rebellion  against 
yoa  ?  If  thia  law  does  not  pass,  if  you  have  not 
your  hands  in  his  blood,  is  he  not  under  the 
power  of  the  law?  Did  not  he  tell  you  so  bun- 
aelf?  Every  gentleman  oo^ht  to  have  a  zeal  for 
the  government,  and  I  wish  it  was  visible  in 


every  tfainaelse;  but  if  thatbe  so,  give  us  leave 
alsote8pswwithsc9lfw«wlibertyiawlamM8l 
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.  Tbeaifjgumentistnniedtwowaysi 
Oh  one'  side  ^ou  are  told,  that  this  probably 
may  make  him  confess  something ;  and  by 
others,  he  is  to  be  made  an  example  of  punish- 
ment.  This  is  the  first  beginning  of  a  bill  of 
this  natnre :  but  thesame  reason  that  leads  yon 
to  th«,  must  lead  you  to  all  the  rest:  Thesame 
reason  that  is  urged  fer  this  biH  to  make  him 
cenfeei,  will  lead  you  to  brin^  in  a  bill  to  make 
him  a  good  evidenee :  this  every  body  most 
allow  tabe  the  consequence  of  iL— How  does 
this  bill  come  before  you?  It oomea before  you 
upon  a  villainous,  scandalous  aspersion  of  soma 
ffreat  men;  though  Iknow  thete  not  all,  yet  I 
have  a  great  value  for  them,  and  L  woaM  maka 
their  case  my  own :  but  if  they  were  the  nearest 
relations  I  had,  I  wonki  be  agamit  this  bill  ppoa 
their  account;  and  let  any  one  examine. the 

reieon  of  it Sir,  I  will  not  run  into  preoe* 

dents ;  but,  only  because  it  hath  been  to)d  you, 
that  the  precedenU  were  made  in  one  reign  i^y 
one  faction,  and  then  the  attamders  were  re* 
versed  in  another  reign  by.  another  fection: 
There  is  one  occnrs  to  my  mind,  which  hath 
b^en  touched  at,  and  u  at  least  of  instruction  to 
me.  There  was  a  case  in  Ed.  S*s  time ;  there 
was  the  deposition  of  a  king,  a  king  barbarously 
murdered,  and  his  son  upon  the  throne ;  and 
there  was  the  notoriety  oi  the  feet,  for.  which  a 
great  man  was  attainted  in  his  son's  reign,  and 
no  different  title;  and  four  years  after,  a  bill 
was  brouglit  in  against  the  earl  of  March :  And 
ene  of  the  artides  against  him  was,  that  ha 
had'precured  that  attainder  of  that  noble  lord, 
under  pretence  of  some  letter,  or  paper,  that 
was  signed  by  him ;  which,  if  it  was  so,  says 
the  remd,  was  no  evidence. — I  sajr  this  be- 
fore gentlemen,  to  shew  them  bow  thmgs  have 
turned,  and  pieeedents  that  have  been  made 
very  unanimously ;  but' in  bad  times  have  beea 
turned  to  shed  the  best  blood  in  England.,  It 
grieves  me  to  my  soul  to  hear  of  Mr.  Cornish,' 
whose  attainder  you  have  rev^naed,  to  hear 
that  quoted  as  a  precedent  in  tl^is  .house :  It  is 
not  whether  two  witnesses  be  the  rule  of  West» 
minster- hall,  it  is  the  rule  of  right  reason  ;  and 
it  is  a  maxim  in  your  law,  make  what  law  yoa 
will  against  the  law  of  God,  it  is  void :  And  thia 
is  the  kir  of  God,  and  riglit  reason.-^You  must 
provide  for  the  government;  and  when  yoa 
cannot  do  it  by  course  of  law,  then  armies  must 
do  it,  when  the  courts  are  shut.  I  hope  gen- 
tlemen will  not  put  a  hard  construction  upon 
what  I  have  said ;  I  have  done  it  to  discharge 
a  good  consdence. 

Mr.  Chanc.  of  the  Exch.  Sir,  I  am  for  the 
commitment  ot  this  bill,  because  in  mycon* 
scienoe  1  think  sir  John  Fen  wick  is  guilty ;  and 
because  I  think  the  power  of  parliaments  mav 
interpoee  in  this  matter:  And  if  they  have  such 
a  power,  I  think  they  may  justly  exercise  it  in 
this  case.  Gentlemen  ssy,  they  will  notdispnta 
the  power  of  partiament ;  and  yet  in  their  argu- 
ments they  tell  us,  we  are  not  to  prooesd 
otherwise  than  according  to  the  foriof  of  inferior 
courts.    And  if  the  parliainent  is  not  to  pro- 

,  coed  witheut  two  w^tnesNf  i&  th«  cue  of  tr«ft« 
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ioQ>  gin»4^1eftTe  to  wy,  there  b  no  toom  M 
lor  a  bill  of'  attudder,  anleai  ycm  miV  teke  tibe 
Jbuswess  of  i  o  forior  oooiis  apon  ^pottraelfco :  A^ 
^  I  am«obfideot,«s?i!Falgeollemeii,if  therewore 
two  wkoeswt,  would  me  it  at  ao  ar^umeot, 
what  have  yoa  4o  do  with  it  ?  Rfd'er  it  to  ^ 
ordioary  courts  of  jtiatioe ;  and  I  am  siue  that 
woaldheTmmaaoiiaUe.  Butldotbiaktfaat 
farlianf^Qti  hafro  that  power.  Mid  ibey  bairo 
always  uwd  it;  and  I  hfikifek  ia  lor  th«  ad- 
^rootage  of  yomr  oamtimiioB.  The  ioforior 
€OH.rtaa»  to  go  by  the  letter  of  the  law  )  aad 
whoever  oan  awid  that,  ia  to  eacape  pnnbh* 
tbent  there ;  hat  th'e  Icgiilatif  e  ia  not  to  he 
dallied  with :  jknd  if  the  offeneehe  of  that  na* 
lure,  that  inferior  ^iourta  cannot  reach  it,  they 
can^^o  beyond  all  lorma  to  preaenre  the  govern* 
ttient.  'Hiia  they  have  done,  and  upon  that 
principle  yoa  ait  here.  Waa  it  by  the  foma  of 
comoMM  joftice'  below,  that  you  declared  the 
throne  to  be  Taeant,  and  king  WiUiani  to  be 
lawful  king  P  la  it  upon  the  ordipary  nilea  of 
Weatniinater4iall,  that  hb  title  does  depend  P 
No,  it  dependa  upon  thia  maxim,  thai  the  par- 
liament of  England  are  iatruated^fbr  the  whole, 
and  may  conetitote  a  gorernment  for  the  pre* 
•enration  of  the  whole.  And  upon  the.aame 
irijgfht'priaciple  that  I  gave  my  vote  to  dedara 
him  nghtfal  and  lawfiU  kti^,  by  theaame  prin- 
eijjilea  I  declare  his  enemies  to  be  traitoni*-*- 
You  are  told  here,  it  ia  according  to  the  law  of 
God  and  nature,  that  there  muat  be  two  wit- 
Besaesin  caaes  of  treaaon:  I  do  not  pretend 
iDuchikill  in  other  porta  of  the  worid,  I  tliink 
It  is  our  particular  happineaa  to  hare  tbia  way 
•f  trial :  1  think  in  any  other  pkrt  of  the  world, 
if  he  had  dealt  thna  with  the  gDeeroment,  he 
would  have  had  another  manner  of  prooeedin^ 
Against  Mm,  than  to  be  condemaed  by  king, 
lords,  and  commona :  But  that  is  your  constitu* 
lioo,  but  it  does  not  hold  in  other  pfirte  of  the 
world. — Some  gentt^nen  lay  the  streaa  of  their 
ai;gumeni  upon  the  ill  conaeqtienoe  it  may  hare 
hi  another  reign  <  1  would  OTokl  ill  oonae- 
ouenoea  in  another  >eign  aa  much  as  I  oouM< 
tut  onr  immediate  care  ia  the  preserring  of  the 


present  coiistitation.-*Bat  if  gentlemen  are 
apprehensive,  that  by  such  an  example^  if  kkg 
Jmuss  should  return,  others  may  be  punished; 
if  we  aoay  judge  what  be  would  do,  by  what  he 
haih  done,  he  woulil  go  another  way  to  work  ; 
if  be  came  to  London,  he  would  piooeod  as  hb 
party  did  at  Dublin,  and  attaint  all  the  protes- 
tants  in  one  cpmmon  bill ;  that  b  the  precedent 
he  hath  aet,  and  he  will  follow.  And  therefore 
in  order  to  prevent  that,  and  in  order  to  punish 
onr  enemies,  and  to  preserve  our  conatitution 
and  preri^atire  ofparliament  in  all  poiota ;  and 
because  (am  convinoad  in  my  conscience  he 
bgttihy,  i  sludl  give  my  oonciuisence  for  com- 
mitment of  thb  bill. 

Col.  Granvik,  Bii^  I  would  not  presume  to 
trouble  you  at  this  time  of  ni^^bt,  was  the  do> 
bate  uppn  a  less  subject  than  it  is;  but  -since 
you  are  going  to  pronounoe  judgment  in  a  case 
of  life  and  death,  aad  that  this  bouse  iaabove 
any  ruksi  aad  we  hav«  ao  prasiikat  te  it,  bat 


is  to  Had  ottt^iififto  ndspio 
by;  the  nrio  that  I  shall  take  10  b,thsti 
would  deal  with  sir  Mm  Feawick  as  I  wooM 
have  maakiad  to  ^eal  wath  met  if  I  was  bar 
John  Fenwick'e  place,  and  worn  iadtaWd  ef 
bigh-treaaon,  and  were  not  aUowed  anf  trial, 

aoewdiBg 
ooUtbiak 


to  the  known  laws  of  the 


I 


fldy  bhndanji|^yapdt,letiBebeiievereagdlty. 
--The  laws  are  what  are  net  up  for  the  definm 
of  eaery  asan ;  aad  whenoaoe  wohrsafctfaBBBgk 
theBi,-whatever  our  end  may  be  at  that  tins, 
and  though  it  ma^  in  aome  manner  assoi  la 
justify  as,  hecauae  k  b  to  mouse  at  aa  ill  naa  I 
yet  pray  consider,  the  heat  of  bmu  may  bs 
come  at  aa  easily  aa  the  want  of  men.  And 
what  makea  aae  cautbaa  b,  that  my  haadi  aie 
guihkaactf  bloodiyet,  aad  I  will  iakecarebov 
IhegmtodiplhemiBit.  And  that  which  will 
makemecauthMwinai^caae  efthbnataieiiy 
whatl  readn  thootory of thelatotaBe,dat 
when  OBoe  a  aet  of  people  had  began  to  ^ 
their  beads  in  the  Uood  of  myknlfitiafiM, 
.aolhing  would  oaiet  them  till  Ihey  h«l  ateiaal 
their  hands  wkh  royal  Uaod.  The  bat  arc 
the  common  defeaoe  between  the  king  and  (bs 
pei^e;  but  the  king  b  aafeat  wbea  tkebwi 
are  most  sttidly  obaerved.— I  shall  net  prstesd 
to  talk  of  yoor  power,  which  hafo  no  other 
bonnda  bdt  your  justice  and  diserstion;  aad 
what  you  think  s6,  Will,  I  hope,  meet  with  ap- 
probation abroad.  And  in  thb  caw  1  shaH 
always  boagainst  what  b  called  a  trial  to^y: 
But  1  do  Bdt  think  it  any:  lor  Idothbkas 
are  an  unfit  court  to  dotaraiiae  tbb  matter. 
We  sit  in  ao-many  capadtiea,  it  b  hardtodis- 
tiagaiah  in  what  capacity  we  are  here:  auM 
are  accused ;  it  b  hard  to  be  aocaaed,  and  to  be 
ajudge  attfae  aame  time.  I  am  anm  1  amu 
amchcencarned  as  if  I  was  aeenssd  mysrif; 
and  it  b  lbs  my  ionoomoe  and  hooaor  that  I 
think  myself  boaad  to  apeak  agamst  thblall. 
For  as  no  reasntment  shall  nnafce  am  doaay 
thiagthat  buiyaet,  ae  I  fear  aothiog'that  ba 
can  aay :  and  I  will  never  ^  about  to  stss  bit 
evideaee,  by  crannning  a  hill  of  attamderoava 
hb  throat.-^Besklee,  it  ban  oafit  thing  for  soy 
gentleman  who  b  obliged  to  he  of  OMOsel  Iw 
the  kings  it  >>  ^^^  «■*  bim  to  ho  so,  •aad  at 
here  as  a  jadgo:  I  think  abo  t^  pmsNil  b 
this  nMoaes^  b  a  disrespectlbl  thing  to  theking 
Umsdf ;  for  in  thb  case  you  tura  the  tbieos 
of  mercy  mtotfaeseatofjudgmeot.  I^bebsf* 
who  should  have  all  the  ways  to  iaamlialabiv- 
self  with  fab  sulQeels ;  you  make  Jibs,  by  this 
proceeding,  to  praaoanoe  the  aantsaes'ihiBB- 
self  upon  the  life  of  a  aubjeet;  aad  itabsid 
toolierahiHtothe  kiaff  ia  saoh  a  auuiosr,^ 
whbb  you  obliaa  him  Ahcr torqeot  lt(«lum 
was  always  loAed  upou  as  an  hardship)  or  W 

Cm  eentaRce  apon  tbb  gentleaMn«  wfabn-ja^ 
ps  hb  gracbus  tomper  aad  ^\m  aafejriiwa 
him  averse  to.-i-flir,  it  b  totf.bto  to  gwe  yai 
other  aignmeats ;  you  base  beaeda  mat  mai^ 
bettarthanixangupa4  butlthiakihwbllbua- 
jast  in  itself,  aad  daagarous  ia  itoaonssaaensa; 
Ihi^yaalqllaflliaMitU. 
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Sr  Orfey*  Cm^  Sfarv  1  did  doI  tlnnk  to 
tnoUe  yos  in  Hm  dckUt^  but  ooly  f«r  tbe 
■lyiwtfiii  ilwt  k«ve  >am  iwcd  by  tMne  tbat 
ipiw*  i«tflly»  who  MMM  to  lay  ft  ir^  1<^  upoii 
aica,«toQHiii|^  oatbey  give  tMrvocew  tbis 
nattBTy  boetne  it  is  w  i^lion  to  tbo  bb>od  of 
a  mo.  I  bare  eooademl  tbe  poiot,  I  bope, 
vith  M  BHiob  cootioa  as  any  man  witfak*  tbeae 
walk,  and  bofie  to  ael  wilb  as  alriet  a  coDad* 
caoeaaaa^  mMm  wfaataaerev;  and  sball  b^glad 
to  be  inlonned  from  tboaa  gentlemen,  that 
have  laid  tiie  stress  so  hard  upon  religion,  bow 
tkey  can  sbew  me,  that  I  do  not  as  strictly,  as 
to allpoints  of  religion,  giTo  my  vote  for  pass- 
to|;  of  this  bill,  as  they  would  excuse  themselves 
irom  it  I  must  agree  with  those  gentlemen, 
that  yon  are  no  ways  bound  or  limited  to  the 
rales  of  W^tminster- hall;  and  therefbre  what 
wu  said  upon  that,  I  did  not  think  worth  taking 
aalicasfs  but  when  wnara  toU,  we  are  bonnd 
ap  bjr  tbe  faiwn  of  nataneand  religioD,  and  the 
kwef  Qed,iatbi8  matter,  this  ftouehes  me  so 
acaily,  that  I  nnal  desire  those  gentlcmea  to 
ibaw  me  in  seriptace  the  law  they  qoote.^ 
If  it  be  tbft  bw  of  natera,  and  the  law  of  Goil, 
tbat  every  nMn  that  diceiauat  be  eooaieled  by 
tatwitDeaaea,  m  an^  honourable  penon  oh* 
Mwcd,  I  wonder  it  ia  not  observed  by  aH 
CbriHian  oationB  and  govemawnta,  that  they 
Moaal  alL  govemad  by  this  law;  if  there  be 
tey  dination  from  tbe  law.  of  God,  that  no 
wn  is  to  die  finr  treason*withont  two  witntaiea, 
balfae  SMy  suffer  for  nmrder  and  feieny  with 
«»«ilaBak  New,  1  say,  I  nuist  dome  tbe 
gartlamaa  that  Maarta  U,  that  he  wouhl  be 
phaaed  toahevr  me  it  in  soriptave,  and  J  will 
be  eatirelv  of  his  opinion ;  bnt  till  I  hear  that 
nty  pkinly  proTed,it  ia  not  within  my  inadiag 
or  remeinbraacse,  and  thaniore  I  deaive  it  may 
have  no  weighL  And  now  I.  am.up,.!  shall 
give  my  reasons,  why  I  shall  give  my  vote  foi* 
this  biU.^The  reason  that  governs  me,  is  the 
panarration  of  the  government,  and  ^e  eom- 
BQBweaMi  under  which  1  live;  and  which  I 
tbiafc  Lan  m  the  station  wherein  I  aland  bound 
tftpnaene  bv  all  tbe  nilaa  of  jn^oe  ionagina- 
m.  Now  if  your  bur  hath  bonnded.  iaferior 
-ciarts,  hoi  hath  not^bounded  you  ia  tbis  mat- 
tar,  tboogh  yntt>  have  said  inferior  eonria  shall 
aet  dsloriaine  and  give  judgment  in  sueh  a 
^;  yel,  I  think,  you  are  dbt. bound  up  ao 
b«« :  bm  if  the  matter  be  proved  to  my  aatis- 
wioa,  I  aaay  me  my  jui%meot  according  to 
H»  evidence  that  oomea  betbre  me,  without 
m  nstrialion.^Dnt,  sir,  this  ooobt  not  to  be 
daaa,  it  ia  aaid,  but  uponextmordioaiy  oeea- 
"OM*  Yoift  were  told  sonae  timesinoe  of  the 
^  af  4ba  duke  of  Monmouth^  but  it  was 
ivid,  Ibaiha  waa  attainted  because  he  wasm 
Ml,  and  coahl  aot  be  oom4  at  otherwtae: 
Ntl  Ibink  thiaia  a  parallel  eaaeto  that,  if  not 
Jltwb  alipager:  for  heee  is  a  parson  that  hath 
y  Mcnaad,. and  fully  proved  tohairebean  in 
>«^HioQ|  and  ia  treasonable  |imcticea  with 
T^Hir  eat iaiea»  to  bring  an  invaaion  upon  yon, 
{{Bd  to  sabiortyonr  government  ;..and  though 
MMh  not  h^  praredto  havn  beaak  that 
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aingWacC'of  theasaaasioatioa,  yet  them  is  such 
a  eorrespoadeoGy  between  one  and  the  other^ 
tbal  I  do  look  upon  him  as  e^fdaHy  guilty  of 
both.  Therefore  this  having  been  so  fully 
proved,  and  tbe  person  that  stands  accuaed 
being  out  of  the  reach  of  the  common  oouraa 
of  the  law ;  what  remedy  have  you,  but  to  fly 
to  ypur  legislative  power,  to  attaint  him  upon 
the  grounds  and  allegations  of  your  bill,  that  ' 
one  witnesa  is  withdrawn  ?  And  1  am  very  well 
satisfied,  and  I  think  we  may  presume  it  is  bj 
his  own,  or  his  friends  encourajB^ement  and  pro* 
ourement.  And  I  do  take  this  to  be  as  rea« 
aonable  a  ground  for  your  bill,  as  any  thing  in 
the  otlMr  caae;  and  F  know  not  what  is  au  ex- 
traordinary case,  if  this  be  not  one  t  is  it  not 
an  extraordinary  caae,  for  a  plotlo  be  laid  -ibr 
tbe  tolal  aobvarsion  of  tbia  constitution,  and  our 
religron  for  ever,  and  we  cannot  coma' at  it  to 
puniah  it  another  way  ?  But  it  hath  been  laid^ 
tbe  aalety  of  the  government  does  not  depend 
upon  him:  if  we  acquit  him,  we  are  to  aoquil 
every  one  alike :  I  nope  tbe  government  doea 
net  depend  upon  him  alone  $  but  if  y)>u  clear 
bim^  theiFe  is  the  same  right  to  clear  any  cri- 
minal whataoever.  Sir,  since  U  am  brought 
up  upon  ffiviog  my  judgment  in  this  matter, 
(tlioagh  1  ootne  as  unwilliti^y  as  any  body  to 
it\  I  must^  acoording  to  my  eonacience;  and 
till  I  can  ae^aomethioff  of  tbe  law  of  God,  that 
baa  been  hinted  at,  made  oot>  I  most  go  aocord^ 
ing  to  tbe  law  of  Ihy  rettson ;  and  that  is,  that  i 
mnat  be  fw  the  bill. 

Lonl  JNorreyf.  1  will  not  pretend  to  tell  yon 
what  the  authority  of  this  house  is,  it  is  what 
they  pleada  to  mdie  it;  but  lamsurethev' 
will  ^uad  it  upon  good  reason ;  but  I  thiafc 
tbe  reason  chiefly  given  for  the  commitment  of 
tbis  bii,  leaves  you  a  latitude  to  do  what  yon 
pleaae,  and  give  no  reaaon  at  all ;  for. itis  ooly 
to  aay,  I  an  oonvinced  in  my  conscience  thia 
man  is  gniltv ;  no  nuUter  upon  what  proof,  no 
matter  whether  anv  proof  or  not :  ^ou  mav  be- 
lieve it  from  his  life  and  conversatioa,  ana  tbia 
corop«ay  he  keeps,  or  irom  bis  interest;  and 
that  may  be  argument  enough  to  find  a  man 
goilty.  .  But  tul  Z  know  i^  reason  better 
gmnnded  than  this,  I  cannot  be  for  the  oom-> 
mitment  of  this  bill. 

Sir  Chriit.  Musgrmve^  I  am  anre  at  tbia 
time  ot  night  I  am  unfit  to  speak  in  bq  gr^t.n 
matter :  I  must  coafess  I  should  not  have  trou- 
bled ymi,  if  it  bad  not  been  iii  the  ease  eC 
Uood.— You  have  had  a  great  debate  befofa 
vou  of  the  power  of  parliamenta,  and  that  hatl^ 
lieensttffioiently  argued ;  and  I  hare no|  learn-, 
ing  enough  to  give  you  any  precadents  thathav# 
not  been  already  quoted :  but  every  body  doea 
agree  in  this,  that  what  power  you  hare  of  thia 
kind,  ia  not  to  be  ezeecis^  but  upon  extraor- 
dinaiy  oocaaioas.  Now  I  would  be  glad  ti^ 
know,  what  thia  extraordinary  occasion  is  ?--» 
Every  body  idlowe,  that  treason  is  the  greatest 
erime  aman  can  be  guilty. of ;  and  the  chaign 
of  tbis  gentleman  is  high-treaaon :  but  tbcrO- 
fora,  in  thia  case,  most  yon  exerciser  ^isan^ 
thority?    Jfnj>  whwaiii  doei  tbia  ^ai^diffe? 
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from  ftoy  other  cate'bf  htgb-tnmiOD,  thftt  uoy 
other  person  tvill  be  unctisiii^  ogainst  ;the 
gbvemroeot?  All  the  dtiiereDce  I  can  make  of  it, 
tonaistr  in  two  points ;  the  one  ia,  thai  he  hath 
jireiraricatecl  with  the  goremroent ;  and  the 
Mher,  that  gentlemen  say  he  hath  been  a 
toeans  of  procrastinating  his  trial,  in  which 
time  an  evidence  hath  made  bis  escape.  I  will 
allow  yon,  that  it  is  a  very  great  crime  fbr  any 
one  to  asperse  so  great  men  as  he  hath  done ; 
%nt  I  would  ba  glAd  to  know,  whether  there 
lieing  such  an  ioffredieat,  it  be  snfficienl  to 
-attaint  him  upon  bigh-lreason  apon  that  ac- 
count.-—Then  as  to  that  of  a  witness  being 
t^ne,  genthemen  hate  said,  they  are  apt  to  be- 
lieve, and  there  is  great  presamption  that  be 
bath  been  the  oceasion  of  this  witness  being 
gone.  Is  that  an  ingredient  suAcieut,  though 
lat  present  it  hath  not  been  pn^ved  to  you  ?  But 
•if  It  had  been  proved,  I  shoi^d  not  however 
think  that  is  treason.  Then  if  this  be  the  only 
difference  between  this  gentleman  and  any 
other  person  that  shall  be  practising  to  snbVert 
the  government,  I  would  know,  if  mere  be  bat 
one  witness  against  any  man,  for  conspiring 
-agamst  the  king,  if  they  may  not  have  recourse 
•to  this  precedent,  to  proctod  ^^nst  him  by  a 
bill  of  attainder?  For  the  argument  is.  Who- 
soever is  endeavoarug  to  subvert  the  govern- 
ment, provided  there  lie  but  one'witness,  you 
are  obhged,  by  virtue  of  your  legislative  power, 
to  bring  a  bill  of  attainder  4^nst  him.  And 
what  then  ?  Of  what  use  is  the  great  care  and 
-wisdom  of  vour  ancestors,  and  yourselves,  that 

*  where  a  enme  b  so  great,  and  the  punishitoent 
so  great,  there  should  be  two  witnesses?— I  was 
mightily  siflrpriased  to  hear  gentlemen  tell  yon, 
that  two  witness  is  a  form  in  your  law,  and  a 
'form  in  inferior  courts.  I  never  could  believe 
that  was  a  form ;  for  according  to  your  law,  do 
'man  shall  be  deckred  guilty  (S*  treason,  unless 
'there  be  two  witnesses  agamst  him ;  so  that  it 
'gives,   in  a  manner,   a  determination  to  the 

crime ;  that  I  take  to  be  the  case. — A  gentle- 
<man  told  you  that  he  was  fully  satisfied  by  the 

proof,  that  this  gentleman  is  guilty :  .  But  how 
'  can  a  man  sAtis^  his  own  conscience,  to  con- 
'demn  any  man  by  a  law,  that  is  subsequent  to 

the  fact  P    For  that  is  the  case ;  and  pray  see 

'  *the  dangfSer  of  precedents :    It  now  wul  appear 

'upon  your  joomals,  that  yon  have  caused  to  be 

read  a  deposition  of  a  person  that  was  iaboeot, 

taken  before  a  justice  or  peace,  when  the'per- 

*  son  accused  had  no  opportunity  to  interrogate 
'  him ;  and  likewise,  that  yoe  have  heard  a  wit- 

*  ness  OS  to  what  a  man  swore  in  the  trial  of  ano- 
''ther  man:    All  this  will  appear  upon  your 

*  books;r-iAnd  truly,  I  would  be  glad  to  know, 

*  if  another  age  niSy  not  be  apt  to  think,  that 
'  ybu  took  these  to  make  good  the  defect  of  ano- 

*  ther  witness ;  and  then  I  most  appeal  to  you, 
if  yon  have  not  admitted  of  a  testimony,  wbich 
according  to  no  law  is  admitted. — They  say 

'  von  ar«  not  tied  to  the  roles  of  Westmmster- 
'MH,  nor  their  forms-     Is  there  any  law  in 

*  being,  that  says,  a  judge  may  hears  witness  as 
^^  what  was  sworn  upon  tb^  trial  of  luaother 


person,:  to  oondeAnn  him  that  was  not  party  to 
that  trial  P  If  there  be  no  such  Isw^  then  the 
rule  b  founded  upon  justice  and  comatien  ngbt, 
that  nothing  shall  m  brought  against  a  man 
when  a  man  was]  not  a  party  w&m  the  eatb 
was  made,  and  he  had  no  opportanity  to  en-  i 
mine  bim.<^I  thought  it  my  dniy  to  teH  yoa, 
that  when  you  have  made  this  precedent,  if 
any  person  shall  be  accused  of  treason  hot  by 
one  witness,  there  will  be  the  same  reason  to 
proceed  thus  against  him. 

Then  (being  a  little  before  eleven  a-dock  it 
night)  the  question  was  pot, 
.  Whether  the  bill  should  be  committed  ?  aod 
the  house  divided :  Ayes,  189.  Noes,  128. 
So  it  passed  in  the  affirmative,  and  the  biU 
was  committed  (o  a  Committee  of  the  wbolt 
house. 

Nov.  25.    The  boose  resolved  into  ia  Com* 
mittee  of  the  whole  boose,  upon  the  said  bil^, 
and  several  words  bemg  offered  as  an  aneod« 
meat  to  the  said  bill,  to  import  air  Jobo  Feo-    i 
wick's  being  guilty ;  at  last  the  words  that 
were  agreed  on,  were  these,  *  Of  whichtrenoa 
*  the  said  sir  John  Febwick  is  guilty :'   It  wis 
also  proposed  to  the  consideration  of  the  ttii 
Committee,  whether  the  lords  spiritual  sbsokl 
staud  in  the  enacting  part?    But  upon  looking 
into  the  several  acts  of  attainder,  it  appesreil   I 
they  were  unconcerned  in  all  those  acts  of  it-   I 
tainder,  in  the  enacting  part ;  and  so  the  Com-    I 
mittee  was  satisfied  in  that  point,  and  they  were 
left  to  atand  in  the  bill  by  general  consent;  nA 
the  bill  was  ordered  to  be  reported  to  the  hooie; 
and  afterwards,  upon  the>  report,  the  boon 
agreed  with  the  Committee  m  the  aferenid 
aqaendment  of  the  words,  importiDgsirJohB 
Fenwick's  being  guilty* 

Nov.  25. '  The  said  bill  ^unst  sir  Job 
Fenwick  was  read  the  third  time. 

Mr.  Methmen.  Mr.  Speaker.  I  have  not 
troubled  you  in  any  of  this  long  debate,  aod  do 
it  unwilhngly  now :  bat  I  do  think  it  evoiy 
man's  duty,  |n  a  case  of  this  grest  importinee, 
freely  to  own  bis  opinion,  and  give  bisreiiops 
for  it.  The  greatest  part  of  the  debate  bitk 
run  upon  two  things ;  the  inconveniency  of  bilk 
of  attainder,  and  the  having  them  too  fte^wot ; 
that  it  is  necerfary  to  have  them  someliawi, 
that  any  person  might  not  think  they  are  oot 
out  of  reach,  if  they  could  evade  the  laws  that 
were  made  to  protect  the  people. — I  tbinkf  in 
general,  that  this  hill,  as  every  other,  ought  to 
have  its  fate  upon  the  particular  circurostaoeii 
before  you ;  and  whoever  gives  his  sffiroistire 
to  this  bill,  ought  to  be  convmced,  that  sir  J. 
F.  is  guilty  of  high  treaton ;  aod  also,  tbst 
there  are  extraordinary  reasons  why  the  satiou 
does  prosecute  him  in  so  ei(traor«nary  Din- 
ner ;  and  I  do  think  one  of  these  is  not  sam- 
cient  alone.  If  between  the  indMSOneat  sad 
arraignment,  or  trial,  Goodman  should  hm 
died,  and  there  had  been  no  other  rsasou  tor 
attainting  sir  J.  F.  only  the  defeot  of  bis  en- 
denoe,  I  shooU  not  hare  titovght  ifc  •  suficiti^ 
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reuoo,  tlMi|^  we  should  ba^e  had  an  oppbr- 
toahy  of  beine  mfbimed  of  bit  partictilar  e? i- 
dcooe,  and  befiered  him  guilty  ;  and  if  sir  J. 
F.  does  not  appear  fpiilty,  I  do  not  think  any 
letfon  of  itete,  thooffh  lie  bath  pretaricated, 
aad  behaved  himself  to  the  diasatisfactton  of 
everj  body  ;  therefore,  I  think,  there  must  be 
both  these.— You  have  heard  the  evidence ;  I 
•ball  not  repeat  it,  bot  rather  come  to  these 
tbioga  that  nistinguish  shr  J.  F.'s  case;  only 
tbot,  you  have  feeelted  the  evidence  against 
•v  J.  F.  and  given  him  liberty  to  make  his 
defence,  and  have  fully  heard  him ;  which  I 
think  hath  altered  the  reason  of  a  great  many 
precedents  cited  from  my  lord  Coke,  and  other 
atttbofs.<^That  which  distinguishes  this  case 
is,  the  great  danger  the  nation  was  in  from  thn 
compiracy;  and  the  sense  the  nation  hath  had 
of  it;  and  I  find,  by  the  general  opinion  of  all 
,  this  danger  is  not  at  an  end.    There 
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I  likewise  to  be  an  opinion  as  general,  that 
sir  J.  F.  could  have  contributed  to  your  safety 
by  a  disDOvery.-^The  next  drcnmstance,  that 
sir  J.  F.  knowing  of  this,  and  the  expectation 
tbe  aatHNi  bad  from  him,  for  that  he  could 
Jisve  contributed  to  your  safety,  hath  made  use 
of  that  to  pat  off  his  trial ;  and  at  kuit,  hlw  made 
•neh  a  paper,  as  does  shew  an  inclination  to  dtf 
yon  ail' the  pnjudice  he  can,  and  tended  to  the 
mtiogof  new  dangers;  and  by  this  means 
sir  J.  P.  agaiost  whom  there  was  two  witnesses 
when  he  was  indicted,  hath  delayed  his  trial, 
ss  that  now  there  is  but  one  s  and  there  is  a  vio- 
Icatpresamption,  that  this  person  is  withdrawn 
by  the  practice  of  sir  J.  F.'s  (Hends.— There 

'  10  yet  with  me  as  pfreat  a  consideration 
'  or  these :  the  public  resentment  of  the 
Ihr  such  his  behaviour,  is  the  only  means 
bis  practice  has  left  you ;  «nd  it  seems  neces- 
isrj  for  your  safety,  to  come  the  next  best  way 
to  what  be  could  have  done.  Against  the  evi- 
,  denoe  that  hath  been  given,  there  have  been 
great  doubts  raised  ;  not  so  much  whether  it 
be  such  evideoee  as  may  incline  us  to  believe 
bim  to  be  gnihy ;  bot  whether  it  be  such  as 
you  should  hear  in  tbe  capacity  you  are  in; 
sod  whether,  after  it  is  found,  such  as  it  is,  that 
is  not  such  as  would  convicl  him  upon  another 
'  trial.  Whether  you  ought  to  credit  it,  and  that 
>boakl  isfluenee  you  to  give  your  vote  for  this 
biM  of  attaindier;  this  is  a  (lopbt  that  1  find 
weighsgeneraliy  with  them  that  differ  from  roe 
in  <Hjhiiou  about  this  bill ;  and  therefore  I  de- 
tire  leave  lo  speak  to  tliat  (Murticnlar.— It  is  said, 
|bst  yon  are  trying  of  sir  J.  F.  that  you  are 
jodges,  and  that  you  are  both  judges  and  jury  ; 
•ad  that  you  are  obliged  to  proc^  according 
to  the  same  rule,  though  not  the  methods,  of 
'Westininster-hall;  tecundum  allegata  tt  pro- 
ftsls^^Bot  the  state  of  the  matter,  as  it  appears 
to  me,  is,  that  you  are  here  in  jyour  legislative 
power,  onaking  a  new  law  for  the  attainting  of 
sird.  F. ;  and  for  exempting^  his  particular 
'  one,  snd  trying  of  it,  (if  you  wHl  use  tbat  word, 
though  improperly) ;  in  which  case  the  methods 
differ  fnm  what  the  law  requires  in  other  cases ; 
fcrthisis  pisfer  to  be  » law.  for  any  other  tiler- 
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wards.  lUethhilGB  this  being  the  slate  of  tbte 
case,  it  quite  pnts  us  out  oftl^  method  of  trials^ 
and  all  the  hws  tliat  are  for  limiting  rulai  for 
evidence  at  trials  in  Westminster-hall,  and 
other  judicatures;  for  it  must  be  agreed, the 
same  rule  of  evidence  most  be  observ^  in  bthet 
placesas  well* as  Westminsteiv ball,  I  mean  ih 
impeachmenta,  and  it  has  always  been  so  taken. 
— ^This  notion  of  two  witnesses  has  so  much 
gained  upon  some  gentlemen,  that  we  have  had 
some  ffentlemen  say,  that  this  is  required  by  tint 
law  of  nature,  the  universal  law  of  nature,  nay, 
by  the  law  of  God.  And  I  think,  if  it  was 
so,  there  would  be  no  doubt  but  it  will  obligh 
us.— But  dierefore  I  go  to  tbe  bottom  of  the 
matter :  tbat  any  man  deserves  to  be  punished, 
is  because  he  is  criminal:  that  this  or  that  man 
deserves  it,  is  because  he  is  guilty  of  a  crime, 
let  his  crime  be  made  evident  any  way  whatso- 
ever; for  whatsoever  makes  thelrnth  evident, 
is  and  is  accounted  in  all  laws  to  be  evidence.— 
Now  as  to  tbe  rules  for  examining  any  person, 
whether  he  is  guilty  or  not,  and  tbe  evidence 
that  is  allowed  in  all  nations,  no  two  natkios 
agree  in  the  same  evidence  for  the  trial  of  err- 
minals,nor  in  the  manner  of  giving  the  evidence 
against  them.  Your  triab  £ffer  from  all  other 
nations ;  not  only  that  yon  are  tried  by  a  jury, 
which  Is  particular  to  you  ;  but  that  the  wit- 
nesses are  to  be  produced  face  to  face  before 
the  offender ;  and  you  have  made  laws,  that 
there  shall  be  two  witnesses  in  cases  of  high 
treason ;  and  herein  you  are  the  envy  of  all 
other  nations.— Sir,  the  evidence  that  is  to  be 
given  against  criminals,  differs  in  the  same  na- 
tion where  the  offences  differ :  there  is  a  difler- 
ence  betwecA  the  evidence  that  will  convict  a 
man  of  felony,  and  the  evidence  that  is  to  con- 
vict a  man  of  treason ;  and  tbe  evidence  to 
convict  a  man  of  the  same  crime,  hath  been 
different  in  the  same  nation,  according  to  the 
reason  of  the  law.  No  doubt,  by  the  common 
law  of  England,  tbat  evidence  was  sufficient; 
which  was  sufficient  to  incline  the  jury  to  be- 
lieve the  person  guilty.  This  before  the  statute 
of  Edward  6,  though  that  was  made  upon  great 
reason,  and  appears  to  be  for  the  nubile  good, 
by  the  general  approbation  it  hath  received  ; 
but  I  do  not  think  m  your  proeeedinjp  bere,yoU 
are  hpund  by  it. — But,  sir,  it  is  said,  shall  we 
that  are  the  supreme  authority  (as  we  are  part 
of  it^  go  upon  less  evidence  to  satisfy  oorselv^ 
of  sir  John  Fenwick's  guilt,  than  the  other 
courts  P  and  shall  we  resort  to  this  extraordinary 
way  in  this  case?— Truly,  if  it  did  shake  tbe 
manner  of  trials  below,  I  should  be  very  unwil- 
ling to  do  it ;  but  I  do  take  it  clearly,  that  it 
cannot :  but  on  the  contrary,  I  think  there  hi 
no  stronger  argument  for  your  resorting  to  this 
extf«ordmanr  way,  like  to  that  of  the  caotklli 
which  your  law  hath  provided  fortheinnooency 
of  all  persons.  For  if  we  consider  all  those 
bws  that  have  been  made,  it  is  plain  it  must  be 
in  the  view  of  our  ancestors',  that  erimmala 
might  not  escape:  and  the  laws  are  made  fbr 
your  ordinary  trials,  and  for  those  .things  thst 
bappea  usually;  and  your  government  hatl^ 
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tbu  iidftaii^,  thai tbeyOMkicpto  that  which 
others  caawA :  for  in  a  very  wise  fovammeiit 

Si  wtt  obserred  by  a  penon  that  sat  m  tbii 
9046  the  last  time  this  was  debated)  the  ways 
punishiog  crimes  of  this  nature  are  extraor- 
dinary, wheo  persons  are  condemned :  they  are 
i|ot  only  nnbwd,  but  tbeyjire  condemned  be- 
fore tibey  are  accnsed ;  and  that  is  thought  ne- 
cessary there,  which  will  not  be  endured  here : 
.and  yet  that  government  hath  continued  so 
.]png»  and  no  endeavours  have  been  to  alter  it, 
.though  so  many  noble  families  have  suflfered  by 
it,  b^use  they  are  convinced,  aa  to  tbetr  con* 
stitution,  it  is  necessary. — ^The  next  ai^gument 
is  from  the  precedent  we  are  about  to  make; 
jxnd  whatever  the  other  precedents  have  been, 
what  you  do  now  will  be  a  precedent  for  yon 
and  your  posterity ;  and  whilst  that  is  used  to 
make  you  cautious,  and  temto  to  make  you  con- 
sider well,  whether  it  is  according  to  the  duty  to 
your  country  to  pass  this  vote  (which  no  doubt 
IS  the  only  question  before  you),  it  is  a  good  ar- 
guraent---Sir,  if  this  precedent  shall  appear  to 
posterity  to  be  a  precedent  concerning  an  inno- 
cent man,  or  a  person  whose  guilt  was  doubted 
of,  or  one  whose  guilt  did  not  appear,  and  this 
bill  should  be  carried  by  a  prevailing  party,  I 
do  agree  it  was  a  very  ill  precedent :  but  if  the 
'case  be,  that  this  precedent  will  appear  to  pos- 
terity, upon  the  truth  of  the  thing,  to  be  a  pre- 
cedent made  of  a  man  notoriously  guilty ;  of  a 
man  that  had  deserved  this  extraordinary  way 
.of  proceeding,  this  extraordinary  resentment  of 
,the  nation ;  and  that  nothing  could  have  hin- 
dered this  man  from  the  common  justice  of  the 
nation,  but  his  having  endeavoured  to  elude  it 
in  this  matter ;  and  if  it  appears  timt  you  would 
not  be  put  off  so,  but  made  an  example  of  this 
man,  1  shall  not  be  torry  it  should  appear  to 
posterity ;  but  1  believe  posterity  will  (as  I  think 
they  oiight)  thank  you  for  it-— Sir,  I  do  say  for 
my  own  partiicolar,  while  1  am  innocent,  I  slioukl 
^  not  think  my  life  in  danger  lo  be  judged  by  400 
'  English  gentlemen,  and  uie  peecage  of  England, 
with  the  royal  assent;. ana  when  I  reflect,  I 
oanoot  be  of  opinion,  tiMt  thegoveroment  coold 
have  procmred  a  pariiament  to  have  passed  a 
bill  of  attainder  9^wA  my  lord  Russel,  or  Mr. 
Cornish,  or  Mr.  ColMge,  I  dd  not  think  all  the 
power  ojrtbe  goverpttient  could  have  prevailed 
withtheparjiiynenttohavedoneit;  and  here  I 
.see  that  a  great  many  gentlemen  have  opposed 
every  step  of  this  bilf,  ror  fear  of  making  an  ill 
precedent ;  yet  those  gentlemen  de  believe  in 
their  own  consei^DCsa,  that  he  is  guilty ;  and  I 
cannot  think  that  any  person  can  m  in  w^  by 
.such  a  bill,  when  gentlemen  oppose  this  hill 
only  upon  the  nrndmtial  part,  though  thep  still 
confess  him  to  beg|iilty.-<-All  the  conclusion  I 
niake  tomyaelf  is,  that  I  do  believe,  I  am  con* 
irincod  in  my  conscience  (which  I  think  is  suf- 
fictont,  wh«i  I  act  in  the  capacity  1  now  de) 
Ihatsir  J.  P.isguilty:  but  thsro  arc  reasons  so 
.natfrMrdioary  to  sopport  this  bill  of  attainder, 
tl^at  I  do  not  see.  how  any  penen,  thai  is  so 
.  nonn»osdff  Mn  rejtee  to  gim  hit  iSnm^^to 


Sk GiMyrejf  Copley.  Sir,  lam  vcvf  sensible 
agrsatdeal  bath  been  said  upon  this snlgect; 
but  I  think  there  is  something  in  duty  ioeoin* 
bent  upon  efory  man,  especially  upon  m%  who 
cannot  concur  with  the  jceneral  sense  of  lbs 
House,  to  give  my  reasons  mr  my  disagrsaaneot; 
and  I  will  nsake  no  useof  aignments  fiitsuebss 
I  oannot  answer  myself.  A  great  deal  hathbssa 
said  upon  this  debate  by  gentlemen  leamsd  is 
the  law :  and  many  of  these,  though  they  hsvs 
said  they  vfonkl  not  speak  as  to  the  pewsrof 
parliaments,  yet  the  greatest  part  of  their  argo* 
ments  have  tonched  upon  your  method  of  pro^ 
ceedwgs,  and  to  shew  you  how  they  iaterfen 
with  the  rules  of  Westminster- halt ;  sogreatii 
the  force  of  custom  and  education :  but  lic» 
knowledge  some  have  brought  Us  arguments 
quite  of  another  strain.— This  ia  n  matter  sfse 
extraordinary  importance,  that  1  tttak  it  propw 
to  consider  what  rules  we  have  to  go  by ;  but  I 
take  the  punishuMntof  offiendora  im  orimisilf, 
to  be  the  necessary  support  of  all  govenmentf 
whatsoever,  without  whidh  no  government  osa 
continue;  but  all  societies  of  men  have  sup* 
posed  to  themselves  some  rales,  wheseby  it  may 
DO  known,  whether  offenders  are  guilty  or  no. 
— It  is  the  custom  of  our  nation,  to  have  two 
•positive  witnesses  to  prove  treason*  Nowitmay 
be  imagined,  that  1  make  use  of  this  ss  sa 
argument,  that  we  are  tied  up  to  these  rules: 
No,  I  am  "hot  of  that  opinion*  that  we  an 
bound  bv  the  rules  of  any  society  whatsoever. 
The  parliament  have  power  to  abrogato  all  laws 
that  they  have  passed,  if  they  think  good ;  sad 
so  certainly  eannot  be  ti^  np  by  any  rules  now 
in  being.  But^  sir,  there  are  the  eternal  niks 
of  equity,-gnd  justiee^  and  right  reason,  and 
conscience ;  and  these,  I  think,  era  unalterabis, 
and  never  to  be  swerved  from ;  and  therefore  I 
shall  take  the  liberty  to  see  how  feragieeabls 
our  proceedings  aro  to  these  rtilcs.-^Sir,  1  do 
look  upon  it,  that  it  is  a  rulo'agroeahlo  to  wbst 
I  speak  of,  that  no  man  shall  beaoeosed  by  bo 
knows  not  whom ;  and  that  no  man  shall  be 
accused,  but  that  the  evidence  against  him,  sad 
he,  should  be  coolirontedy  and  brought  fees  to 

face I  am  one  of  those  that  behove  as  J.  F. 

tobeguiltf ;  and  tbereis dear  proof  of  itby 
one  witness;  and  yon  have  added  to  this  an  in- 
dictment that  is  found :  but  I  HMMt  needs  ens, 
that  I  think  tl|at  u  be  n^fer  ftom  giving  spy 
addition  or  strength  to  the  evidonoo,  that  »bso 
thatisbronghtin,  Ibokuponthnsealeatohs 
lighter  than  thoy  were  before :  for  if  any  reeaid 
or  writing  that  is  sworn  to  behind  a  man^o  baek, 
shall  bo  brought  hftre  to  supply  another  part  sf 
the  evidence :  (and  if  not  so,  why  is  it  brougbt 
hem  ?)  and  if  that  be  to  be  interpreted  to-maks 
upapartof  thoevideoon»  I  do,  by  parallsl  rea- 
son, argiin^thnk  the  likemay  inakeup4bewbsls 
alonetimeoraoother;and  nMyhosnfernaoe 
use  o^  that  any  profligate  knave,  that  gives  in- 
fevmntion  before  a  justise  of  peace,  or  a  seere- 
tacy  of  stale,  this  may  rise  against  any  man 
whatsoever  when  heisobnoxiQos  to  the  ^e>*; 

art 

i«t 


r  a  peraMi  may  beacoiMed  fer  bisgood 
k  thia  roign,  and  Ovn  My  ht.ieisp 
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■SUMtboB,  nd  harui  the  bamd  of  lilt  life. 
— llMo««r,  Mtolheoaee«ky«t'tliisBMttcr, 
I  nmleaBte,  that  thMe  tliatbrowbt  Una  nrat- 
tar  hdt&9  «ia»  are  Havoh  wiaer  than  I :  aad 
tbwafaie  I-williiot«uiiiiM  what  reaaon  they 
had  to  ^  it:  W  It  ia  ao  little  agveeable  to  nae, 
I  wish  it  had  not  oome  here.  Bi|t  ia  it  to  he 
Boppaaed^  that  your  ifovenunent  ia  in  basard  of 
aay  mm  that  ia  iaat  m  NcwBata?  Can  any  man 
Ihak,  that  air  John  Fanwid:  can  do  any  thing 
iahia condition  to  hmaid  itf  Can  you  ezpeet 
Ihit  aman  that  hath  haen  aiz  monthatn  priaon, 
aad  oahody  came  at  him,  thai  he  may  moke 
nch  a  diaiof  ery  aa  may  be  worth  your  irbile  P 
bat  aiippoae  you  had  a  man  of  intention  and 
fndioe,  what  a  apnr  do  yon  pat  to  it  if  May 
not  a  man  of  porta,  when  be  bath  no  other  way 
tomfebimaelf,  may  not  be  frame  auoh  a  plot, 
as  amy  make  the  bestaubjedi  in  Enffland  trem- 
Ue?-*.Why  then,  air,  I  do  aay,  by  thiayou  are 
in  a  f ery  daogerona  way  toauffer  by  the  inven  • 
tioa  of  any  man  :  and  aiipiMae  he  abould  be  ao 
inaraot,  aa  to  know  nothing ;  or  ao  great  a 
Moakhewt,  to  be  able  to  invent  nothing,  wonld 
>0Q  bang  him  either  for  ignorance  or  inanlBci* 
€aey:  Imnatconfeaa,  I  dreedthe< 
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of  tbia  for  the  nation  in  general,  and  for  our 
poMffity.  It  in  not  air  John  Penwksk'a  life  I 
aigae  mr:  I  do  not  think  it  worth  a  debate  in 
thiahonae,  northeconaiderationcfaomatan 
mtakiy ;  bat  I  do  ny,  if  thiamethod  of  pro- 
oMdug  be  warranted  by  an  Bngllab  parliament, 
there  ia  an  end  to  the  defence  of  any  man  lir- 
iag,  be  he  never  ao  ioDocent^— 4Sir,  I  remember 
I  beard  it  mentioned  on  tbe  other  aide  of  the 
way;  by  an  honourable  person,  who  never  Iota 
any  aignment  want  ita  weifffat,  that  king  Jaroea 
attainted  a  mnt  number  of  peraoua  in  a  cata- 

Sae,  in  a  lump.  8ir^  am  not  afraid  of  what 
iuary  princea  do,  nor.an  Irish  parliament ; 
but  1  am  afraid  of  what  aball  be  done  here:  I 
Ml  eooeemed  for  the  honour  of  your  proceed- 
iagB,  that  it  may  not  be  a  preoedent  to  a  future 
pailianient  in  an  ill  reign,  which  I  am  satidied 
yen  would  not  do.  I  had  aoaae  other  tbooghta, 
wbieb  I  cannot  recollect.  Ice. 

Mr.  Foley  (the  UpeakePa  aon).  Sir,  tbe  wor- 
^gentleman  that  apako  ftrat  upon  tbia  debate, 
calU  me  op :  he  aaid,  that  he  thought  in  thia 
natter,  eveiy  one  ought  to  giro  the  reaaona  of 


bit  opinion :  and  in  giving  I 


I  of  my 


opiodHi,  1  do  aolemnly  proteat,  I  do  it  with  the 
•ameainoerity  aa  1  would  do,  if  I  waaopou  my 
aatb,  aad  of  a  jury.— The  worthy  gendeman 
aid,  that  if  there  could  be  any  danger  from 
^  precedent,  that  an  innooent  man  might  loee 
bit  life,  he  would  not  be  lor  it.  1  deaire  that 
be  wauldconaider,  whether  there  be  aknoat  any 
iailanemof  any  innocent  men  that  hove  leat 
tbair  lirm,  but  what  baa  proceeded  fram  preee- 


tbe  raaaanrl  «n  against  thia  bill  is,  becanao  it 
dma  net  appear  10  me,  from  the  evidence  that 
>a^  hma  gim  «i  4ha  te,  ^thnt  w  J.  1^,  ^ 


giillty.  Jbd  I  dothmk, that  which  knotlrgal 
evidence  ia  no  evidence  ;  and  1  do  think,  that 
al)  the  kwyera  that  hove  apoke  in  tbia  matter, 
have  allowed  it  to  be  no  lepil  evidence.  4nd  I 
deairegentlemen  will  conaider,  if  it  haa  not  been 
thouffbt  reaaonaUe,  that  men  ahould  be  qpn« 
victed  upon  each  cvklence,  why  now  it  ahould 
besaidto  beneoeamry?  1  tbiok tbe aaying of 
mvtordStralibrd  open  kia  trial  waa  this:  if  the 
pilot  waato  direct  a  ^p  in  a  dangereua  aaa, 
and  there  waa  no  hnoy  to  direct  bia  conrae,  if 
hethereaplit  hiaahip,  it  waa  esonaahle ;  hot  if 
there  waa  a  booy  up,  then  ho'waa  accountabln 
for  it. — ^Now,  comparing  ear  goverament  to  tho 
aaa,  there  hath  been,  many  rocka  and  aanda,  and 
many  men  have  k»t  their  Uvea  by  them:  hoi 
the  treaaon  hill  aeema  to  be  act  aa  a  booy  to 
avoid  that  aaitchief  for  the  future.    Now.  if  wo 

3>litQpo#theaerocka,I  ahall  think  we  are  hot 
I  pibta.^Upona  former  debate  wo  were  told, 
we  are  not  tied  up  to  the  rulea  of  Weatminater- 
h%11,  and  it  was  aufficient  to  juatify  a  man  in 
giving  his  vote  for  this  bill,  that  he  waaaattsfied 
that  air  J.  P.  waa  guilty :  aee  the  conaaquence 
of  that,  in  tbinss  that  1  have  aa  much  believed 
aa  1  do  tbia,  I  nave  found  myaelf  mistaken.-— 
When  a  jury  acta  aecording  to  legal  evidence, 
that  they  have  no  reason  to  mistrust :  when  n 
jnry  finda  accordingto  legal  evidence,  they  are  in 
no  manner  of  blame :  and  if  thia  man  be  inno- 
cent, when  you  have  taken  away  hia  life,  and  liia 
eatete,  and  mined  hia  family,  all  tbat'you  havo 
to  aay  for  it  ia,  ^t  yon  h%ve  acted  acoording 
to  the  beat  of  your  own  undcratandingajguideu 
by  your  own  private  opmion.«-Were  this  tbe 
case  of  air  J.  F.  only,  and  I  not  to  give  my  vote, 
1  reckon  him  ao  despicable,  ^nd  because  I  be- 
lieve him  to  be  a  traitor,  and  I  think  tbe  worae 
of  him  for  the  part  he  hath  acted  ainoe  be  wan 
in  custody,  labonld  notcon^n  myaelf  about 
it.  But  when  Iiapeak  against  this  hill,  I  speak 
on  the  behalf  of  all  those  that  may  hereafter 
adffer  by  auch  a  precedent  as  this.  Those  pre* 
cedenta  that  have  been  uiged,  do  not  come  pear 
this  point,  jkud  though  the  power  of  the  par- 
liament ia  above  that  of  other  courta,  yet  tnew 
hath  been  bo  precedent  that  comea  up  to  tbia, 
that  we  abould  pam  a  bill  to  attaifft  sir  J.  P. 
becauae  he  will  not  g^ve  evidence,  or  there  ia 
no  evidence  against  biro.  If  sir  J.  P.  be  to  bo 
hanged,  becauae  there  ia  but  one  evidenco 
againat  him,  any  man  in  the  world  may ;  oud 
then  1  think  every  roan's  life  dependa  upon  it, 
whether  thia  house  do  like  biro  or  not.  Conai- 
der what  a  reverae  of  opinion  this  will  be,  to 
what  former  pariiamenta  have  given  in  caaea  of 
the  like  uature.  1  think  if  thia  bill  doea  paaa» 
every  mau'e  life  will  beaa  ppecarioaa'*na  hji 
iDlection.— We  have  lieen  tohl,  how  much  dan* 
ger  the  giwemment  will  be  in,  if  this  bill  doea 
not  pass.  1  have  as  inuoh  neal  for  tbia  govern- 
ment aa  any  man ;  but  all  4he  goveraroent  ii 
ooneerned,  is,  Hbat  a  man  thai  you  thinli  e 
traitor  ahould  live.  And  1  do  think  the  govern* 
ment  4a  no  more  concerned  in  thia  life,  tha*  m 
theliving  of  any  Jacobitoin  Sngland.  Bftt  ea 
the^elbarhftvd,  I  think  the  Uvat  MilibcitHter 
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my  o#ii  informatiaii  Ihaa  to  denre  uiy  man's 
opinion  furUier  than  he  agrees  with  it :  I  sajr, 
most  sfeotiemeD  bcve  likewise  owned,  that  if 
tbey  tbought  ihis'an  eactraordinary  oua,  they 
would  be  for  this  bill,  i  do  say,  as  it  afipears 
to  me,  I  do  think,  if  ever  there  was  an  extra- 


thestilrieds  of  E'nglabd  are  ooncimed ;  and',  by 
this  bUI,  you  will  make  all  their  lives  and  liber- 
ties precarious. — I  am  not  for  bringing  the  blood 
•f  sir  J.  F.  upon  me,  or  my  postoity ;  nor  can 
1  consent  for  to  make  a  precedent,  Ihat  a  mad 
may  be  handed  withoat  evidence. 

Lord  Cuttt.  The  worthy  member  that  spako 
last  but  one,  told  you,  that  he  thought  thie  life 
of  sir.  J.  R  was  not  worth  the  consideration  of 
Uiis  assembly  :  I  do  differ  from  him  in  that.  If 
the  Scripture  tells  us,  that  the  tnost  insigniOcant 
creature  does  not  fall  without  God  Almighty's 
.consideration,  I^nk  the  life  of  a  genUeman 
may  be  thought  worth  ours^  The  worthy  gen- 
tleman that  spake  last,  told  us,  that  he  did  be- 
lieve in  his  conscience  sir  J.  F.  to' be  (pilty  : 
but  because  he  hath  found  himself  mistaken 
formerly,  when  he  believed  thfbgs  with  the 
same  appearing  certainty,  therefore  Hk  may  be 
mistaken  now.  I  hope  g;entlemen  will  not  press 
an  argument  upon  our  judgments,  from  prece- 
dents that  are  only  mistakes:  1  do  agree,  tt^t 
any  man  may  be  mistaken  in  a  thing  which  at 
thatitime  he  thinks  hiinseif  roost  certain  of:  but 
tall  tnat  mistake  appears,  I  say,  it  ought  not  is 
make  him  doubt  of  any  thing  that  he  does 
clearly  and  distinctlv  perceive :  if  otherwise, 
ihere  IS  an  end  of  all  religion  and  law ;  and  it 
shakes  the  foundation  of  the  most  certain  belief 
a  man  can  entertldn. — ^As  it:  appears  to  me, 
some  gentlemen  seem  to  lay  a  greater  stress  on 
wotab  things  than  they  deserve,  and  are  not 
pleased  to  answer  some  ai|^oments :  and  tfaere- 
ibre  I  desire  leave  to  speak  to  two  or  three 
points  in  short.  I  shall  not  say  any  tliin|r  of 
the  authority  of  parliaments,  it  speaks  itself ; 
nor  of  the  different  consideration  of  our  pro- 
ceedings, and-that  of  inferior  courts ;  thatseems 
to  be  agreed  :  but  I  shall  apply  myself  parti- 
cularly to  mention  some  things  upon  sir  J.  F.'s 
case,  and  in  that  take  care,  as  near  as  I  can, 
MOt  to  trouble  you  with  any  thing  I  have  said 
upon  this  subject. — I  cannot  but  observe,  that 
every  gentleman  that  speaks  against  this  bill, 
begms  with  an  introduction,  that  he  l»elieves 
him  criminal ;  which  does  somewhat  astonish 
'  me :  I  hope  they  will  explain  themselves  a 
little.  But  to  the  point :  as  to  sir  J.  F.'s  case, 
I  did  take  the  liberty  in  a  former  debate  to  ob- 
serve, that  it  was  not  opiy  a  conspiracy  against 
the  lawful  king  of  Bngland,  and  had  such  parts 
in  it,  but  also  in  bringing  in  atyraonical  and  fo- 
reign power  jijion  you.  But  there  is  one  con- 
adei-ation  1  did  not  mention  then,  because  I 
thought  what  I. said  carried  so  great  weij^ht,  it 
needed  it  not :  I  do  say,  not  only  as  a  Christian, 
as  an  Eogl'isnman,  and  as  a  subject  of  this  go- 
lemment,  against  which  he  hath  committM  a 
crime  of  the  highest  nature ;  but  1  will  say,  as 
a  man  of  honour,  that  he  hath  acted  contrary 
to  the  rules  of  honour.  I  think  sir  J.  F.  had 
made  a  much  better  figure,  if  he  bad  appeared 
ia  anus,  in  Flanders,  where  he  mi^^ht  have 
cbafged  this  prince  at  the  head  of  his  troops, 
thaa  basely  have  contrived  his  death  in  this 
matiaov.— lUr,  1  havo  only  one  thini[  mora  that 
I  desire  to  speak  to  y  for  irhai  1  say  is  mord  for 


ordinary  case,  this  is  one ;  andJf  ever  any  go- 
vernment' was  in  danger,  this  is,  or  may  be, 
upon  your  resolution  to  day.  A  great  deal  of 
stress  hath  been  laid  upon  this  argument,  that 
sir  J.  F.  is  inhold :  I  take  that  to  be  nothing, 
for  they  keep  a  combination  together  still.  It 
is  by  rewards  and  punishments  that  all  govern- 
ments are  supported.  Robberies,  that  were  so 
common  in  France,  that  you  could  not  walk 
after  it.  was  dark,  by  punishments  they  have 
been  brought  to  that,  that  you  may  me  from 
one  end  of  a  to  another  with  a  purse  of  gold  in 
your  hand.  And  if  you  think  it  a  trifling  mat- 
ter, that  widced  men  that  have  such  indinatknis 
should  escape,  1  do  not  doubt  bat  you  may  have 
plots  every  day. — I  do  notdoUbtbut  this  gentle- 
man knows  a  great  deal  that  he  hath  never  laid 
before  you.  I  would  not  be  thought  to  press  it 
as  an  argument  that  he  should  be  condemned, 
because  he  would  not  confess ;  but  I  will  be 
bold  to  say,  if  he  does  know  of  a  great  many 
persons  that  have  been  concerned  in  this  busi- 
ness ;  if  he  knows  of  a  rising  that  was  designed, 
when  this  conspiracy  was  to  be  executed  (and  it 
may  be  executed  still,  if  thing^  shall  be  ripe  for 
it) ;  I  say,  th6ugh  yOu  keep  him  in  hold,  it  will 
be  an  encouragement  to  them  to  g[0  in  the  ca- 
bals, in  buying  of  arms,  &c.  I  think  the  mat- 
ter before  you  is  no  less  than  the  fate  of  Eng- 
land, and  the  fate  of  £orope,  and  of  all  your 
posterity  ;  1  am  sure  it  is  :  and  give  me  leave, 
to  say  to  you  one  thin^  that  is  matter  of  fact, 
there  are  those  stories  insinuated  abroad,  and 
those  matters  of  facts  asserted,  with  relation  to 
a  conspiracy,  and  reviling  this  house,  that  are 
not  fit  for  me  to  repeat.  But  your  enemies 
last  year,  before  the  breaking  out  of  this  con- 
spiracy, had  the  same  sort  of  n^eetiogs,  and 
the  same  sort  of  discourse,  as  they  have  now. 
I  will  end  with  protesting  to  you,  that  I  deal 
with- sir  J.  F.  with  the  Same  candour  and  ho- 
nour, as  I  shall  always  desire  to  be  dealt  with 
myself 

Sir  Godfrey  Copley.  That  noble  lord  mis- 
underetood  what  1  said,  as  to  the  small  vdlue  I 
put  upon  sir  J.  F. ;  1  did  say,  that  sir  J.  F. 
considered  in  his  sincfle  capacity,  I  did  not 
thipk  it  was  worth  the  while  of  tlits  H,ouse  to 
act  in  their  legislative  capacity  upon  him. 

Sir  Ch,  Cariwrig/U.  I  think  this  biU  is  of 
very  great  moment,  and  ought  well  to  be  con- 
sidered before  it  passes  ;  for  when  it  is  passed 
it  will  be  too  late  to  retrieve  the  ill  conse- 
quence which  may  attend  it ;  there  is  so  much 
roguery,  in  the.  world,  I  think  it  hard  matter  to 
arrive  at  the  truth.  )t  is  not  long  ago  there 
was  a  plot  contrived  by  one  Young,  and  others, 
against  the  bishop  of  Ilochester  ;  and  so  cun- 
ningly contrived,  that  if  a  bill  of  attainder  had 
been  orooght  in  against  the  bishop  of  Roches- 
ter, beforo  the  tnitn  had  been  diacoferedy  Ido 
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aoi  kMir  what  n^t  have  betn  Ihe  conse- 
^oeoce  of  it  f  loppoie  nobody  qnostions  the 
tnitii  of  tins  plot;  Irat  €kMl  forbid  thatevery 
bod?  tbat  bath  been  named  for  it  should  lie 
goift^.  It  may  be  trae,  that  there  was  aoch  a 
meetoog  tbat  air  J.  F.  is  aocnsed  of  being  at, 
and  vetsir  J.  F.  might  not  be  there  ;  and  I  do 
aMtbiak  it  rafiicientlj  proved,  and  tiierefore  I 
caaoot  give  my  oonaeot  to  thia  bill.^ 

Mr.  MatUew.  8br,  I  bate,  as  well  aa  I  conid, 
attended  to  this  ddiate  in  tbb  matter ;  and  I 
did  oot  trouble  yon  in  the  bat  debate,  becaoae 
Iwaa  willing  to  take  all  th^  opportunitica  I 
oould  to  inform  myeelf.  It  is  to  me  an  eztra- 
mdioaiy  thing,  not  only  for  the  matter,  bat 
inaotierof yoor  prooeedinga ;  which,  conaider- 
ififf  all  circumstances,  sppeara  to  me  to  be  not 
ooly  Dot  oamaaon,  but  nnpreoedented  ;  and  as 
we  are  all  in  this  matter  ju^ffaa,  ao  1  hone  we 
ahall  apply  oniaelves  to  consimtr  of  it  with^that 
t^per,  as  may  lead  nstogirea  right  judg< 
meat  And  if  I  had  never  ao  mat  obligations 
ttpOB  me,  and  dependencies,  Siough  from  the 


crowo,  1  would  by  them  by,  at  least  tbe^ 
aboold  not  influence  my  judgment  in  this 
matter.  We  are  to  paas  judgment  in  a  matter 
of  life  and  death  upon  this  person ;  and  it  is 
viged  we  should  do  it,  because  the  common 
ooone  of  justice  will  not  reach  him  for  the 
criaie  objected  against  him,  which  is  high- 
tieaaoo ;  and  the  apeciea  «f  that  treason,  as 
it  is  laid  in  the  indictment,  ia,  &c.--Sir,  the 
erideoce  that  hath  been  given  to  aupport  it, 
lulh  been  the  affirmation  of  a  single  wrtness  at 
the  bar ;  indeed  other  things  have  been  al  • 
ledged  in  the  bill ;  but,  as  hath  been  said  in 
Westminster- hall  upon  another  occasion,  they 
look  like  pepper  and  salt  to  me ;  for  in  them- 
adrea  tbey  are  not  crimes  (I  speak  with  sub- 
Buasion  tp  your  judgments),  at  least  to  bear 
company  with  an  accusation  (tf  hirii-treaaon. 
—As  to  the  evidence ;  first,  capt  Porter  tells 
you,  Tbat  air  J.  F.  waa  at  a  meeting  at  the 
Kioff>s>bead,  and  at  Mia.  Mouutfoy^a  after- 
warda,  wben  there  were  treasonable  discourses 
aoMNigst  them,  and  Chamock  waa  directed  to 
go  into  France ;  but  the  end  of  that  is  not 
proved;  for  the  witness  that  toM  Tou  of  those 
Bieetings,  did  not  tell  you,  aa  I  observed,  that 
Cbanmk  did  go  to  France ;  and  what  be  aaid 
vpoD  other  occasions,  is  no  evidence  to  me. 
Aod  though  we  are  not  tieil  up  to  the  ruksa  of 
Weatminster-hall,  1  am  so  young  a  member,  I 
know  oot  what  methods  are  obMBrved  in  par- 
hMncnt,  that  1  may  in  aome  measure  make 
them  a  rule  to  me.— The  law  of  England  re- 
qoires  two  witnesses  upon  the  greatest  reason ; 
aod  it  is  not  only  the  pohcy  of  Eughmd,  but 
the  pneral  consent  (in  this  case)  of  the  whole 
world,  aod  it  is  grounded  upon  the  law  of  God. 
It  was  obieded  by  an.  honourable  gentleman 
the  other  day,  to  a  gentleoMm,  that  he  said 
the  bw  of  God  raqnured  two  witneaMS.  A 
gBotleman  who  is  very  near  allied  to  one,  from 
whom  he  might  have,  early  ioibrmed  himself, 
'B*^  us  a  ehallange,  to  ahew  him  where  it  was 
tobe  found:  if  he  wiU  look  into  Nuab«B  and 
VOL.  XIII. 


DeuteroDomy,  there  are  three  particular  texta 
very  plain  in  it.    The  reason  of  this  is  illus- 
trated in  the  story  of  Susannah;  hersafotyde* 
pended  upon  it:  and  tho  Jews,  when  they  pro* 
secttted  our  Saviour,  though  they  wanted  no 
malice,  nor  nothing  to  animate  them  to  put 
him  to  death,  yet  St  Matthew  tells  us,  at  Uat 
there  vras  two  witnesses  found  against  him: 
and  this  being  the  law  of  the  land;  and  the 
law  of  God,  must  be  my  rule;  I  must  have 
this  matter  proved  against  sir  J.  F.  as  full  aa 
the  bw  of  the  land,  and  the  law  of  God  re- 
quires.   The  other  evidence  brought  to  main- 
tain this  bill,  ia  what  is  sworn  by  Goodman  be* 
fore  a  justice  of  peace,  and  the  account  of  the  . 
evidence  given  by  Gdodman  to  the  Grand- Jury, 
which,  1  most  oonfen,  I  declare  1  am  wery  for 
from  being  conrioced  ought  to  have  weight 
with  ua :  but,  I  think,  they  must  lay  a  great 
weight  upon  it.  who  give  their  vote  for  this  hill ; 
or  otherwne  they  must  give  their  TOte  upon  the 
testimonjr  of  one  witness. — ^The  reason  for  this 
eztraordmary  proceeding  is,  it  is  urged,  there 
is  a  necessity  for  it ;  the  plot  will  be  lost  else, 
say  aome;  sir  J.  F.  says  others,  will  escape 
ewe.    As  for  the  plot»  I  wish  V)  God  there  waa 
no  such  thing ;  but  it  is  probable  the  best  way 
of  ending  this  plot  would  be,  if  his  majesty  in 
his  wisdom  thought  fit  to  interiiose  with' his 
merer  and  ^raee  at  this  time ;  and  lietter  than 
for  toe  legislative  power,  in  an  extraordinary 
manner,  to  take  off  a  person  against  whom 
there  is  not  a  legal  eridence.     Gentlemen  say, 
they  are  convinced  in  their  consciences ;  but  I 
Will  appeal  to  their  consciences,  whether  there 
be  legal  proof  against  him  ;  and  shall  we  then 
interpose,  in  ao  extraordinary  manner,  to  take 
away  hia  lifo  ?— Mo  man  pretends  to  answer, 
but  that  this  proceeding  may  be  dangerous  to 
posterity  :  if  be  bad  any  security  this  might  be 
done  without  that  danger,  it  ihight  be  some  en- 
couragement to  genttemen  to  come  into  it, 
but  since  it  may  be  dangerous,  are  not 'we, 
who  are  entrusted  by  the  people,  to  have  an 
equal  care  for  the  liberty  of  the  people  ?   We 
are  to  take  care  of  his  majesty's  life  an^  go- 
vernment ;  and  the  reason  is,  because  upon 
him,  land  his  ffovemment,  the  public  safety 
does  depend.    It  ia  Mtuspopuliy  iathe  {preat 
reason  tbat  the  law  takes  such  care  of  the 
king ;   and  aa  we  are  to  do  nothing  to  the  de- 
triment of  the  king,  so  we  are  to  do  nothing  for 
the  king  that  may  be  of  detriment  to  the  peo* 
ple.^An  honourable  lord  hath  been  pleased  to 
say,  we  are  not  yet  out  of  dani^ :   I  am  sorry 
•to  liear  it,  and  oould  not  think  it,  wben  so 
noble  a  lord  ia  so  near  the  king,  and  hath  so 
gfreat  a  share  in  taking  care  of  the  public 
saftty.     But  snre,  nothing  can  happen  irom 
tliis  p^Tion ;    there   bath  boen  care  taken  he 
shouM  have  no  coo  venation  with  any  body: 
If  1  thought  there  was  a  hazard  to  the  govern- 
ment, or  to  the  king,  and  no  way  to  secure  ua, 
but  taking  away  this  gentleman's  lifo ;  such  a 
rsason  aa  that  wonM  make  me  go  counter  to 
my  own  reaabn  and  judgment.     But  1  cannot 
be  of  opioioB)  that  a  man  of  sir  John  Fan- 
SA 
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«dck'«  flUe,  wiio  in  hiabegtcirciuiwtaiiQeSt  til- 
deed^  »  a  flieoUeinao  by  birth,  aod  hatb  •  g^- 
tlenun's  fortune^  but  is  naw  in  a  great  mea* 
BMre  wi&out  his  eitate ;  so  bis  fortuoe  camiot 
do  anv  hurt,  and  his  allianoe,  I  sapposa,  is  not 
coosiderabie  enough  to  do  any  neitLer. — ^Tben 
as  bis  ciFCumstanoes  dp  notmake  him  ao  icoo- 
aiderable  as  to  do  us  asy  hart,  le^  us  taka  cave, 
.t|iat  we  do  notio  auy  case,  by  his  blood,  wound 
jourselires.  Geutlemen  lay  but  little  stress 
.iipoD  the  dangerousness  of  the  precedeut :  1  do 
lay  more ;  aod  it  is  chiefly  upon  that  raaaon  I 
camiot  .oome  up  to  be  for  this  bUl.  I  would 
not  that  so  good  a  parliameot  should  lay  ihe 
foundation  of  any,  by  which,  in  after-ages,  the 
best  men  m  England  may  suffer.  It  is  said, 
an  ill  parliament  will  not  want  a  precedent,  bul 
will  make  use  of  their  power ;  but  they  wiU 
fidl  sooner  into,  if  led  by  a  good  parliament. — 
Sic,  this  is  a  matter  I  would  not  faave  presumed 
to*  have  troubled  you  in.:  for  I  cannot  tfiink 
any  thisg  I  nan  say,  will  have  any  weight  frith 
any  one  that  is  no^  of  my  opinion :  hat  as  an 
Englishman,  as  I  have  the  honour  to  be  of  tliis 
House^  when  a  thing  of  this  nature  oomes  be- 
fore us,  and  I  am  to  give  my  opinion  as  a  judge 
in  it,  I  was  willing  to  give  mj  reasons  for  my 
opinion.  I  think  this  bill  is  unprecedented; 
and  you  will  give  me  leave  to  say,  it  appeara 
to  me  to  be  unreasonable ;  I  think  it  contrary 
to  the  fundamental  rules  of  icason  and  justioe  $ 
1  doubt  it  may  be  dangerous  to  our  constitu- 
tion i'  and  I  fear  future  ages  may  have  reason  to 
repent  what  we  do;  and  therefore  I  am  ogainat 
this  bill,  and  hope  it'  will  pot  pasa.    . 

Sir  Wm,  Strickland,  fiir,  I  do  assure  you,  I 
shall  not  in  any  thing  of  this  bill,  or  any  Ihuig 
else,  ri^n  counter  to  my  conadenoe  or  judg- 
ment; bnt  I  do  think,  and  I  think  few  deny 
it,  I  do  think  in  joM^conscience  tba^  sir  J.  r. 
is  guiltv ;  and  thinking  so,  I  ought  to  condemn 
him.  I  do  think,  if  we  should  spare  this  gen- 
tleman for  want  of  form,  as  they  call  it,  now 
we  are  in  our  legislative  capacity,  and  there 
should  be  any  ill  effects  of  it ;  and  other  peo- 
ple, by  thinking;  they  might  avoid  punishment 
by  the  formf  of  Weslminster-hall,  shoukl  have 
the  like  imaglna^on  against  his  majesty,  and 
they  sliould  take  effect ;  I  should  think  myself 
in  a  great  measure  guilty  of  that  misfortane. 
1  think  ^he  kingdom  is  ooncemed,  and  the 
king's  preservation,  in  this  hill ;  and  I  hope 
you  will  pass  it. 

Mr.  Dolben.  I  am  against  passing  of  this 
bill;  aod  1  shall,  with  as  mudi  brevity  as  I 
can,  lay  beiore  you  niy  reasons  why  I  am 
against  it;  and  probably  I  should  not  hav« 
.  troubled  tha^ouse  with  them,  but  that  I  think 
it  necessary  to  justify  my  ojpuiion  in  a  case  of 
this  importance.  1  do  admit  that  the  fiust  that 
is  charged  upon  mr  J.  F.  is  an  overt-act  of 
high-treasom  within  the  85th  of  Edw.  3, 
though  I  must  take  leave  to  say  that  a  jadg- 
nent  upon  a  case,  at  least  as  atreog  as  this, 
has  lately  been  very  mndi  arvaigii^  and 
trovcrted:  but  it  is  not  my  mtait  to  ds 
the  nature  of  tlMs  ftct;  ftrlaai 


i 


that  toconaoltAMnrto  prbonse  In  awiaotrf 
this  kingdom  with  ibtwigo  ibvoes,  isnn  ovsrt- 
aot  of  compaasinff  the  £ath  of  the  king ;  and 
I  do  think  this  c&urge  does  amount  to  audi  as 
overt-act.  iBut  I  di^  leave  lo  refleot,  heir 
iar  overt-acta  of  this;natnre,  which  &U  dhed- 
ly  vpithin  any  speciea  of  treason  HMotioned  ia 
the  S5th  of  Edw.  S,  how  fiur  each  trauou  m 
cognizable  in  parliament,  and  vrithin  the  io- 
tention  of  that  stetale;  indeed,  that  they  are 
cogaiaable  by  the  abselote  power  of  parfia- 
mentytheieisno  doubt.  Sir,  thattfaesntole 
doth  first  ennmerate  aeveral  specieaer  braodMi 
of  &cts,  whkh  it  says  shall  he  adjudged  trea- 
son, that  is,  In  the  ooBrts«f  judicatore;  tod 
then  affaerwarda  it  goes  on,  and  aays,  <  If  soy 

*  other  caae  aupfraaed  txeaaan,  not  spectfied 

*  in  that  act,  dom  happen  hetfbse  any  jostioe, 
'  the  justices  shall  tarry  withont  any  going  tb 

<  judgment  of  the  treaaon  till  the  cause  fe 

<  shewed  and  declared  befoM  the  lung  and  bit 

*  parliaibent,  whether  it  ought  to  \^  jod^ 
'  treason  or  Heiony.'  Now^  Sir,  with  subnii- 
sion,  this  is  a  gveat  aigumant,  that  the  tBles» 
tion  of  thoae  that  made  this  law  was,  thsl 
these  treasons,  which  were  dmctly  underaiqr 
of  these  partioulars  eunmeralBd  by  the  slalole, 
that  they  should  be  left,  and  be  approprialri  to 
the  decision  ef  the  inferior  oourUi  bat  Oat 
facts  of  another. natnia,  irhich  did  net  esoe 
under  the  particulars  enomenEted  iatbe  aet,  at 
extraordinary  effenoaa,  and  asisfaBhavisar  tf 
magistmles  and  great  men,  and  the  like ;  tbete 
indeed  shooM  be  teserved  ftr  the  cnuridattiwi 
and  judgment  ef  the  parliamMit,  who  are  only 
a  match  for  powerhil  offeniers,  whom  the 
common  justice  ef  the  kiogdeat  csanot^p- 
pie  with.  Anfl  as  this  ^eeaaato  be  the  lolen- 
tien  ef  the  makers  of  theact,  so  I  think  the 
iostancea  genasally  have  been  pamuantto  dMi 
institution  ;  for  I  know  of  hat  one  single  n^ 
stance  of  any  one  that  ever  waa  attained  ^ 
bill  for  any  treason  that  is  ^ntained  uader 
any  species  enttmeialed  in  the  85th  Bdw.  5. 
It  IS  true^  where peinons  have  been  ootef  the 
reach  of  th«  law,  in  open  rehellien,  or  fled 
linm  juatice  ;  in  theae  cases  the  paHianeot 
haver  thought  fit  to  attaint  them ;  as  in  the 
caae  of  ar  John  Mortimer,  and  others  wbt 
made  an  escape  out  of  the  Towvr;  and  the 
caae  of  the  Bmckles,  and  liknwiae  the  cats  tf 
the  duke  of  Monmouth,  who  waa  In  epcn  le- 
belUon :  bnt  I  aay,  that  I  have  notfoondinny 
reading,  upon  the  best  anarch  I  oouM  oMhe, 
where  any  that  were  in  casmdy  were  atlaiBlsd 
by  bill  for  any  treason  within  95  Edw.  3,  tad 
tbatwastheoaaeofFerfaam;  bntlthinkthen 
is  no  precedent  of  any  man,  wte  is  not  only  ia 


M  no  precedent  of  any  man,  wm  is  not  only  n 
custody,  bat  halh  been  indicted,  arraigasd,  ssd 
issue  joined,  and  he  hath  put  himaelf  npoa  bb 
country  for  hie  trial;  and  the  person  aesastd 
was  to  be  convicted,  or  acquitted,  by  the  vcr- 
diet  of  twelve  men;  I  never  heaid  ef  any  is- 
stance,  when  after  all  thia  praceeding  a  psTMB 
waa  taken  off  foom  hia  trial,  and  debarrsdtbt 
hanafttctf  the  jadgmant of  hia  neai%  aod  tM 
hanafiloC  his  ^DhikSingafs,  and  tolHiytd,  vi^ 
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piis,  er  foUfaet^; '  Vnoftt  met  wkh  any  in* 
«ace  lilee  h,  nnkM  it  be  that  of  my  lord' 
fibeflM ;  and  I  Mief<e  nobody  Will  die  tiial, 
if  they  leflcct  npo*  the  preamble  of  the  act 
ftr  lefeiwng  bb  aHaiader:  for  in  the  pre- 
amble it  IB  aud^  that  the  tnrimlent  party  did 
aUenpt  dieproeoritt^  of  that  aotyonparpoaeto- 
ooadema  faim.  Tfaia'Sbewa  theooinioa  of  our 
pedeoMMM  in  lebuion  to  praoeeoin^  of  tUs 
ant;  tbejr  estc«m  it  oontraryto  tlie  fnnda- 
tomtal  nrieaor  jttilfo&and  r^bt,  wbiisbperlla- 
mmsy  at  welltaa  other  oeurta,  mnat  be  goTenn 
ed  by.  flo|ner  Mortimer  was  ailmted,  and 
aAoriMudabianlUttnderiMarerefied;  and  the 
nnea  deelaied,  becauaiB^  be  was  attainted 
agiiaatthegoodiawa  and  eostomsoftbe  king- 
dtai.  Ferfaarn'Oi  that  I  mentioned  belbre;  and 
dedaiedibr  thefntnre,  that  itsbonM  be,  &c.— 
Aaodyr  attainder  there  was  of  sir  Thomas 
Htny;  but  tbatwas-rererwd,  and  declared  to 
bsac^uaat  aM  law.  Then  there  are  the  attain- 
dsft  of  Bl  a?s«t3iiie ;  f  shall  net-  particiibirice 
ten ;  bat  bcsidenthal^  all'the  bislDryof  those 
tiaes^  and  law-books,  condemned  them,  as 
paoeedinga  againatall  la w  and  jnatiee.  There 
utbetutnteof  1  Edw.  6,  c.  19,  seemsdirectly 
leftlM  againat  those  attainders  in  the  preced* 
iag  reign;  ihr  H  nays,  that  the  proceedings  in 
mg  U.  B^Mime,  were  mnnded  upon  laws  that 
were CKfereaae and  terrible;  and  thereibre  that 
tboe  might  be  iho  proceedings  of  that  kind  for 
tbs  Aitv«,  it  redaeea  all  treasons  to'  the  ancient 
mndard'  qjt  06  Edw\  3,  and  ffoea  on,  and 
waciithat  no  tnan  shall  be  conneted  or  con- 
deaiaed  ftrtreaeon,  but  upon  the  testimony  of 
teaiawlbl  witaesacs.— Now,  I  take  that  to  be 
sgcnemi  law,  mnd-lo  extend  to  all  contictions 
sad  eoademnationa  for  treason;  and  cannot  bat 
dechremy  opinion  of  it,  that  it  most  extend  to 
bils  ofiattahMler,  siaioe  these  are  the  principal 
mdeasst^poweifuloonirictions  andcondemna- 
tioas<;  and  if  that  statute  dods  extend  to  bills  of 
tttMadHi  tfaeftpmy  consider,  whether  this  bill 
tifmaindsr  4iowbesapported  by  sadi  et  idence 
ai  the  statnte  rs^virea  P  There  was  indeed  one 
hmiM  iMmeas  produced :  but  instead  of 'the 
««bir,  they  hare  only  predneed  a  record  be- 
tween pwliea  not  coneemed  in  this  bill,  and 
tbedeposiiien»of  a  person,  whether  lirhig  or 
dead,  nm  cofiaUf;  and*  I  beliere  nobody  wi^l 
ny tbesadeiMMtioiiewill  be  eqairalentto  a 
Mond  wttoess. — 1  do  beKeve  a  great  many 
gtttlsmen  are  of  opinion,  thai  those*  rules  of 
evidence  are  not  to  ifiHde  yon  here:  Botl'beg* 
pardoftibai  I  cannot  possibly  beof  that  opinion ; 
I  rather  incline  to  my  L.  C.  J.  Vaughan's  no- 
ti0a,thalthoo|irbwe  are  not  bound  by  •the1i»rms 
of  law,yet  we  areboond  by  the  mies  of  law : 
eiery  body  aMowa  we  are  bound  as  toihe  nature 
ofthefiMtf  every  JMy  will  take  hi  maelf  bound 
by  the  statute  of  S5  ^w.  3,  to  form  bis  judg^ 
nrntaa  tn  thefaott  Why  are  net  we  then 
bsoad  by  these  aciaP  likewise  as  to  the  ert- 
dtnoe,  andthe  pteof  of  the  (bet  t  if  3^  Bdw.  3 
be  btadmgvione^  so  as  to  >  prescribe « us  iirubB 
tojodgatln^am^/whyaranot  tb^ystatntat 


of  Btfir.  ^binding  ti>iia^  to  the  eridence  of 
that  feet  ^-But  say  some  gentlemeo,  if  there 
be  net  two  witnesses;  that  is  from  sir  J.  F.  or 
his  agents.  Sir;  nb  gentleman  will  say,  that- 
thmre  hath  been  any  proof  of  that :  the  ?ery  bill> 
dees  not  charge  him  with  it ;  But  taking  it  for . 
gTanted;  what  shall  follow  upon  that  ?  Shall  it 
therefore  follow,  that  sir  J.  F.  sliall  immediately 
be  put  to  death?  I^,  God  forbid !  I  think  there* 
is  no  parity  between  the  crime  of  seducing 
away  a  witness,  and  the  judgment  of  death  : 
But 'I  think  this  a  more  reasonable  and  natural 
infbrence  to  be  made,  that  because  sir  J.  F. 
hath  seduced  away  a  wKness,  therefore  it  is 
just  to  make  a  law,  that  the  depositions  of  that 
witness  should  be  of  as  good  force  and  effect 
as  if  Ocrodman  was  here  to  giro  it  viva  voce  ; 
for  then^yon  will  not  take  from  bin  the  benefit 
of  biatrial,  nor  the  benefit  of  his  challenges, 
which  is  the  bhrth-rifrhtof  erery  Boglishmao, — 
And  one  thing  I  wifi  say-  further :  These  bills 
of  attainder  are  like  Sisipbns's  stone,  they  have 
ndled  back  upon  those  that  hare  been  the  pro- 
moters of  them.  It  IS  known,  that  my  lord 
Cromwell  was  the  first  man  that  promoted 
them  in  H.  8's  lime :  and  the  advice  that  he  gave' 
his  master  fi>r  the  ruin  of  others,  proved  fatal  to 
himself.— Sir,  this  is  the  last  time  we  shall  have 
the  opportnoity  of  considering:  this  matter.  1 
must  take  leave  to  declare,  that  my  opinion  is, 
that  if  I  t^msent  to  the  passing  of  th'rs  bill  against 
sir  John  Fenwick'slife,  upon  any  other  grounds 
than  socb  as  are  entirely  agreeable,  and  justi- 
fiable bv  the  laws  of  God  and  man,  I  am  guilty 
of  the  death  of  sir  John  Fenwick.  I  am  not 
satisfied  that  I  can  give  my  consent  to  this  bill 
upon  those  grounds,  and  therefore  I  beg  leave 
to  be  against  it. 

Sir'£«br.  Srymonr.  Tou  all  know  I  have 
borne  my  testimony  against  this  bill,  being  not 
persuaded  that  it  is  just :  Now  we  are  come 
to  the  finishing  part  of'  it :  and  I  shall  lay  be- 
fore you  those  reasons  that  prevail  with  ine,  and 
submit  tbem  to  the  judgment  of  the  house ;  , 
and  if  I  am  more  tedious  than  I  used  to  be,  I 
hope-the  occasion  is  such,  that  you  will  pardon 
me:  fori  wi)l  endeavour  to  contract  mysejf 
into  as  near  a  compass  as  I  can. — I  shall  not 
trouble  you  with'any  arguments  that  have  been 
biid  before  yon  already ;  iior  shall  I  enter  iote 
the  examination  of  precedents ;  a  great  many 
have  been  laid  before'you,  and  a  great  many  of . 
them  hare  been  reversed,  most  of  them ;  and  . 
the  reasons  why  they  have  been  reversed, 
beeause  the  penons  condemned  have  not  had 
the  due  benefit  of  the  law :  And  if  tliat  be  a 
good  reason  fbrreyersing  of  such  an  attainder. 
It  is  a  good  reason  why  you  should  not  do  it  i 
cannot  bnitake  notice,  that  the  beginnmg  of  this 
bill  in  the  house  of  commons,  is  die  first  step  of 
this  kind  that  hath  been  made  iu  parliament. 
except  tliat  of  the  duke  of  Monmouth :  and 
the  reason  of  it  I  take  to  be  this,  because  you 
bear  net  upon  oath  ;  you  condemn  not  upon 
ootb^;  You,  nor  the  party  under  accusatioa 
bare  that 'advantage  against  a  forsworn  evi- 
dence, as  thenft  is  io  the  other  house ;  the  me- 
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tbod  has  beeo  to  |mm  racli  bills  in  the  hoose  of 
lords,  and  transmit  them  hither,  npoh  which 
you  ttien  jodge.  I  think,  in  this  case  you  have 
no  efidenoe ;  and  instead  of  two  witnesses,  you 
have  no  witnesses  at  all ;  for  as  to  Goodman, 

*  De  non  apnarentibus  et  non  existentibos 
<  eadem  est  ratio.*  ,  As  to  Porter,  he  hath  been 
azamined :  But  when  you  consider  that  he  was 
a  per8<»n  eog^aged  in  this  conspiracy,  and  that 
1^  had  no  repentance  of  his  crime  till  he  was 
discovered,  and  then  he  comes  to  be  an  evi- 
dence ;  how  far  that  shall  sway,  every  man 
most  allow;  that  I  most  submit  to  you  :  But 
thns  much  I  may  say,  every  man  must  allow 
me,  that  in  far  less  cases  no  man  that  does 
swear  for  himself,  or  upon  his  own  account,  is 
to  be  admitted  as  an  evidence.  If  a  robbery 
he  committed  in  an  hundred,  though  a  man  be 
hut  to  pay  a  groat  towards  it,  be  shall  not  be 
an  evidence ;  how  much  more  then  in  a  case, 
wh«ni  a  man  comes  to  swear  to  take  away  ano- 
ther's  life  to  save  his  own  ?  For  he  is  not  in  the 
condition  of  a  freeman :  who  gives  his  evidence 
without  check  or  controul,  but  he  is  drudging 
on  for  his  pardon,  as  the  counsel  told  you, 
which  depends  accordinqf  to  the  evidence  he 
does  give  or  not  give. — For  my  part,  I  cannot 
(^  so  far  as  some  gentlemen  have  done,  to  say 
air  J.  F.  is  guilty  :  For  where  there  is  no  law, 
th^  is  no  trausgressiou ;  a  man  that  is  guilty, 
must  be  guilty  according  to  the  law :  and  tbe 
law  hath  required  and  said,  that  there  shall 
be  no  treason  but  what  is  proved  by  two  wit- 
nesses; and  here  it  appears  that  you  have  not 
one.  The  same  law  that  calls  it  treason,  says 
it  shall  be  so  proved :  iThen  if  you  pass  this 
hill,  yon  make  that  treason  which  before  was 
not  treason.— Sir,  the  law  does  require  two 
wjtoesses,  and  there  is  divme  aothority  .for  it 
too :  It  hath  b^n  hinted  at,  the  place  in  Num- 
bers, *  No  man  is  to  die  upon  single  evidence ;' 
and  it  says,  *  These  are  the  stototes  ^ou  shall 

*  observe   throughout   your   senerations  and 

*  dwellings.'  But  I  will  go  a  fittle  further,  be- 
cause a  worthy  gentleman  declared,  there  was 
DO  such  law  of  God.  He  will  find,  in  the  19th 
of  Deuteronomy,  a  case  just  as  it  is  here;  for 
the  case  of  high-treason  was  idolatry  at  that 
time ;  and  the  law  says,  *  Whosoever  shall  set 

*  up  idols  shall  be  stoned  to  death ;  but  it  says, 

*  No  man  shall  be  condemned  to  die  by  the 

*  month  of  one  witoess,  but  by  two  or  three 
«  witnesses  he  shall  suffer:'  I  thmk-ihis  is  po- 
sitive* enough.  I  shall  not  trouble  you  with 
more  instonces,  though  I  could  repeat  several. 
Sir,  the  law  enjoins  forms  strictly,  even  to  the 
least  circumstance :  If  a  man  be  condemned 
to  die,  and  aAer  he  is  condemned  to  die,  an- 
other take  away  the  life  of  that  man,  it  is  mur- 
der. I  win  go  further :  If  the  officer  that  is  to 
do  execution,  if  a  man  be  condemned  to  be 
hsnged,  drawn  and  quartered ;  if  the  officer 
ahot  him,  it  is  murder  in  him ;  so  that  men 
are  not  left  to  a  disa'etionary  power  to  act  ac- 
cording to  tlicir  consciences.  I  take  the  rea- 
son b;^  which  this  hilt  is  supported,  to  be  de- 
Uroctive'  to  all  haman  society  ;  for  if  that  be 


amaD  shall  act  aoooidaigto  Ub 
conscienoe,  and  not  aeoonling  to  the  ndes  tbst 
are  prescribed  him>  I  know  not  who  is  safe; 
for  how  can  an  innacent  asan  make  his  dcfeaee 
upon  that  principle  f   It  is  a  safe  coBBMlaitioB 
for  them  that  take  upon  them  that  way  of 
judging,  became  they  are  boond  by  no  niks ; 
but  what  hath  not  thai  done  almost  within  me- 
mory !   Felton,  that  killed  the  duke  of  Baek- 
ingham,  what  was  his  justification,  but  be  wis 
persuaded  in  conscienoa  he  did  well  in  so  do- 
ing? Ravilbc,  that  killed  Hen.  4,  in  France,  be 
justified  the  same  by  his  oonadanoe,  and  aid 
he  bad  done  a  gck>d  thing;  and  I  may  saytbis 
argument  of  conseienee  hath  acted  lOl  tbe  vil- 
lainy of  the  htft  affe,  and  1  ani  afraid  hatb 
gone  a  great  way  to  distarb  the  happioen  of 
this.    For  if  this  he  a  rule  to  this  house,  how  is 
the  king  bonnd  ?  I  thought  be  bad  been  boosd 
bybiw;  but  if  this  shall  be  admitted  as  sp  ar- 
gument, it  is  enough  to  say,  if  tbishoase te  ar- 
bitrary ,  the  kmg  is.    I  do  not  reflect  apoo  Ibis 
reign;  but  it  wul  he euough  to  say,  thoogb  he 
act  against  law,  and  torn  twen^  colleges  out 
of  doors,  his  conscience  |iersiiades  bim  Is  it 
We  see  how  unbounded  liberty  the  lords  take, 
they  are  become  masters  of  all  oar  ertates; 
and  I  wouM  be  verv  toth  for  my  estate  to  de- 
pend upon  the  feeble  tenure  of  a  lord's  eoa- 
science.    If  then  this  he  tbe  case,  as  it  is,  sc- 
cording  to  this  method,  I  desire  to  know  islo 
what  condition  we  shall  bring  ourselves  f— >Yoa 
have  been  told,  it  is  ezoected  from  yoo  by 
your  country,  that  you  abonld  emt  this  s«- 
thority  and  power :  Sir,  I  wookl  have  been  glad 
that  in  cases  more  reasonahle  we  had  enrlcd 
this  authority  and  power  of  parUament ;  1  wish 
it  had  gone  to  the  prevei^ing  the  debesiag  sad 
abusing  your  coiu;  I  wish  it  could  be  exerted, 
that  we  might  not  see  oursdvea  cheated  uoder 
countenance  of  an  act  of  parUament;  bat  ooa- 
trary  to  that,  you  are  fond  of  being  spnakW 
with  the  blood  of  sir  John  Fenwick.    As  loag 
as  the  govemment^is  not  in  danger,  1  believe 
tbe  country  would  be  glad  that  their  skknI 
might  run  secure  in  their  veins,  and  not  be  ta[»t 
upon  every  occasion  to  serve  a  tuna ;  »«  " 
you  break  tbe  laws,  what  man  can  proaiiie 
himself  security  ?    We  know  the  ooosequeoec, 
if  this  hUl  does  not  pass;   sir  J.F.  maybwis 
misery  all  his  timc^But  what  ^"^Ji^^^n^ 
may  make,  no  man  can  foresee.    'This  Wl» 
against  the  law  of  God ;  against  the  law  of  ne 
land ;  it  does  contribute  to  the  subfeisioD  oi 
the  constitutiou,  and  to  tbe  subverwoo  «  *» 
government ;   for  if  there  be  rules  to  be  »• 
served  in  all  governments,  and  no  f®^«""JJ^ 
can  he  without  them,  if  you  subvert  those 
rules,  you  destroy  thegovernmeot ;  and  tserej 
fore,   for   these  consideratums,   nobody  w»» 
think  it  strange,  if  1  give  my  negstiveto  mis 

,Mr.  Chane.  if  the  Eseheq.  Sir,  thegfntlenWJ 
that  spake  last,  hath  carried  the  reasoa  sgjisw 
thjs  bill  a  little  further  than  some  «^^^,  ^ 
seems  now,. we  are  not  to  reject  w****"^. 
want  of  one  witness  that  is  legal  in  W^ws" 
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itvhiB,  bat  it  seMM  there  is  no  efidtoee  at 
all ;  aad  by  eept  Porter'e  not  beings  pardoned, 
and  yetdradging  for  his  pardon ;  aa  to  all  that 
hate  been  condnnned  upon  his  testimony,  he 
bstfa  amigned  the  eridenoe  aa  not  snffioient^ 
sad  hopes  that  wiU  be  the  judgment  of  the 
home  open  this  bill.  1  think  if  the  house  re* 
jcctthis  bill  upon  that  afgument,  it  will  go 
fivthsr  than  nuuiy  mean  that  oppose  it. — ^An- 
other thing  he  says,  he  compares  the  oonvic- 
tkms  that  I  have  upon  my  judgment,  and  of 
c?ery  body  else  that  speaks  ftom  the  proofs 
tbstare  made,  that  he  is  guilty,  to  the  wfaimsey 
sf  two  or  three  madmen ;  whereaa  we  go  ac- 
oording  to  the  oTidenee  brought  at  the  bar  ; 
we  do  not  go  upon  the  whimsies  of  Ravillac 
sad  Fdftm,  but  upon  the  proofs  that  have  been 
made  here;  and  though  there  are  ^lot  two  wit- 
acases,  yet  upon  what  appears  in  proof,  I  am 
eoarinoed,  that  he  is  guilty;   and  upon  that 
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coarietion,  1  think,  aoeor£ng  to  the  duty  I 
owe  my  country,  and  the  constitution  of  Eog- 
kod,  when  a  bill  does  come  to  punish  the  man 
whom  I  think  guilty,  I  thmk  I  oiwht  to  be  for 
the  bill.  As  to  #hat  is  said  out.tff  Deuterono- 
my, that  the  law  of  God  waa  against  it,  if  you 
will  aivue  d  fcHion,  it  is  literally  true  in  the 
case  or  murder ;  but  whether  murder  or  trea- 
SOB,  there  is  the  life  of  a  man  concerned ;  and 
it  is  not  the  puniahment,  whether  to  be  hanged, 
or  hanged,  drawn,  and  quartered,  th»t  muees 
any  great  difference ;  andgiremrleaTetosay, 
if  you  go  to  make  precedents  from  the  Jewish 
kw,  tliin,  I  say,  the  law  of  England  is  against 
that  hw,  in  caae  of  murder:  and  by  the  same 
nasoD  you  may  desire  leafo  to  bnng  in  a  bill 
to  repeal  all  those  laws.— Sir,  if  this  was  the 
eternal  tew  of  God  and  roan,  where  was  this 
eleraal  bw  in  England  before  Edward  6th's 
time  ?  If  it  he  the  eternal  law,  that  there  must 
be  two  witnesses,  why  does  it  not  hold  in  Eng- 
land e?en  in  some  casea  of  treason  to  this  day ; 
1  mean  the  treason  of  dipping  and  coining? 
i^,  that  if  gentiemen  will  argue  the  nature  of 
theae  faults  are  what  the  law  of  erery  country 
ordaina,  and  that  is  the  law.^And  the  way  of 
eridenee  and  proof  too  differs  in  every  coun- 
try; and  I  may  affirm,  that  there  never  was 
■oy  govemosent  in  which  there  waa  not  a 
power  lodged  somewhere  to  be  exerted  upon 
extraordinary  occasioos,  beyond  the  legal  way 
ofprosscution.— I  don't  care  to  travel  into  the 
seteral  countries  to  see  how  their  coDstitution 
is,  but  I  believe  there  is  not  one  place  in  Eu- 
rope in  which  it  is  strictly  necessary  there 
diookl  be  two  witnesses  to  take  away  the  lifo 
ofa  nan ;  but  it  is  generally  so  as  it  is  here  in 
ail  ordinary  cases,  but  in  this  very  Utw :  this 
list  kw  does  not  fp  upon  two  wimesses,  but 
yon  have  a  proviso  in  it  does  absolutely  exempt 
proceedings  in  parTiament:  1  de  not  infer  from 
ihence,  that  yon  should  not  hare  two  witnesses, 
w  you  proceed  by  vray  of  impeachment,  1 
tbmk  you  ought;  and  sO  for  having  witnesses 
wpon  oath,  &c.  When  these  proceedings  are 
there  is  a  direct  proviso,  by 
is  exempted  from  tfaeoe 


rules.  Upon  the  whple  matter,  Tthbkthis 
man  is  guilty ;  I  think  the  precedent  would  be 
more  fatal,  to  say,  that  a  parliament  can't  pro- 
ceed in  such  a  case,  than  that  a  guilty  roan 
should  suffer.  I  thmk  this  bill  comes  before 
you  with  more  circuinstanoes  and  reason  to 
justify  it^  than  any  that  bath  been  brought 
here  before ;  here  is  a  biH  foimd  a^nst  him 
by  hiscountiy,  the  evidence  of  his  fnends  bar- 
ing tampered  with  one  of  the  witnesses,  con-- 
ffrmed  by  a  jury,  &c. — A  learned  gentleman 
saya,  he  would  come  up  to  make  this  paper 
evidence;  but  can't  come  up  to  makesucn  a* 
law,  by  which  every  man  that  is  concerned  ii^ 
that  flieposition  would  be  affected :  but  here  is 
somethmg  particular  in  this  case,  a  man  that 
hath  been  abroad,  and  hath  not  used  the  Kko 
artifice,  I  think  you  ought  not  to  use  the  Kke 

Kwer  to  punish  him,  that  is  not  guilty  of  the 
e  crime.    And  therefore  I  shall  oondode ; 
but  I  must  take  notice  of  onethmg^:  it  was 

a  that  thu  was  the  first  precedent  of  this 
begun  in  this  House,  but  that  of  t!ie  duke 
of  Monmouth:  but  I  believe,  if  this  bill  of  at- 
tainder is  not  to  be  begun  in  this  House,  h  is 
not  to  be  brouffht  in  at  all ;  for  I  believe  there, 
is  a  statute,  ttiat  the  life  of  a  commoner  is 
never  to  be  meddled  with  by  the  lords  oriffin- 
ally.  I  will  not  trouble  you  any  fbtther :  I  do 
in  my  conscience  think  ttiat  sir^.  F.  is  guilty, 
and  therefore  1  am  for  this  lull. 

Mr.  PeMom.  I  did  not  think  to  have 
troubled  you  thn  day :  I  did  rather  intend  to 
have  left  it  to  others  that  can  s|ieak  better,  or 
have  not  spoken  upon  this  suiject;  buttiiat 
which  hath  been  mentioned  by  several,  as  if 
th^  did  think  that  we  who  mentioned  the  law 
of  God  upon  this  occasion,  did  it  as  if  we  did 
thmk  the  law  of  God  was  laoding  to  you  at  this 
day:  I  never  thought  any  such  thmg,  other- 
wise than  as  to  the  moraMty  of  it,  so  farfiyrth 
as  it  is  grounded  upon  reason  and  justice,  and* 
tends  to  the  deuing  of  an  innocent  man ;  and 
so  for  we  and  all  matnkind  are  bound  by  it ;  and 
that  law  havmg  beoi  afterwards  confirmed  in 
the  New  Testament  by  our  Saviour  and  his 

rties,  at  least  approved  of  by  them ;  and 
having  been  oonnrmed  by  the,  law  of  Eng- 
land likewise ;  1  do-not  think  this  IS  a  fit  occa- 
sion for  you  to  pass  by  so  fundamental  a  law  as 
that  is :  and  I  conclude  with  this,  that  I  cannot 
satisfy  myself  in  my  conscience,  and  should 
think  some  misfortune  otiigfat  follow  me  and  my 
posterity,  if  I  passed  sentence  upon  sir  J.  F.'s 
life,  upon  less  evidence  than  the  law  of  EogUmd 
recraires. 

Sir  H.  CrrfU.  I  shall  endeavour,  as  much 
as  I  can,  to  give  you  little  trouble  in  this  mat- 
ter. But  because  it  bath  been  hinted  and  fe- 
marked  so  particularly  upon  me,  I  must  beg 
leave  to  dHttbarce  my  duty,  as  well  as  my  con- 
science, as  to  what  1  said  here  the  other  day. — ^ 
Sir,  I  do  rery  mtfch  forget  myself,  if  I  did 
assert,  that  there  was  no  such  place  in  scrip- 
ture that  required  two  witnesses:  the  thing 
that  I .  s^,  wss  thb,  that  if  any  gentieman 
could  shew  meany  rule  from  scripture  that  re« 


tU(,««>io  tboie  iosuuioes  Ibai  the  wocUif  i 
fatr.was  pkaced  to  make  use  of,  ol'  iUTiUae 
apilofFeltoii;  sfaaUthoaeeKtsaordiiMiycaaeay 
that  whicb  meii  did.in  heat  of  blood  aed  pri- 
▼at# malice:  shall  tbaaebe  broughl  to  bear  a 
purallel  with  what  is  done  in  parbameDt  fbr  the. 
jVaticffoftbeDatioo?  I  do  not  doubt  but  there 
ace  men  enough,  ia  their  >  ceoicienQeB,  at  least 
with  pretence  of  it«  will  justify  thedestmction 
of  your  goFerorotol^  and  vehgion,  and  every 
thing  elie^  a|ithqse  men  that  deny  theright 
of  your  goveiDiBent,  bayeoonaeieneeandJM- 
tape  enongh  to.  subvert  it,  if  they  could;  and 
tbei-elbre  I  ilo  not  so  much  wondinr,  that  many, 
nien,  without  dooieJiave  signed  in  that  Jiatwei 
<— But  I  say,  my .consoienoe  is  the  role  I  most 
go  by ;  and  to  me  the  question  is  only,  whethen 
si^  J .  P.  be  guiUy  or  not  (fuUty,  and  am-calM 
to  give  my  judgment  in  it ;  and  I  ihuik  I  Kna. 
bound  by  the  law  of  nature,  by  the.  lair.of  the. 
nation, and  I  see  nothing. in  the.loiir  of. God 
that  prohibits  me,  to  girejnyJudjifiauDtiaecoBd* 
ing  to  the  eridenosy  andtthe  opinion.  Iihafe  in 
niy  conscience  of  the  truth  of  it.— If  thene  be 
no  such  rule  that  reqnires  twowitnessw  landing: 
npon  me :  if  I  may  go  upon  one  witaesa^  if  1- 
b^eve  he  speaki  true,  and  that,  the  person  is 
giiilty^  tl)en,Iawb9iind.to,aetftHrilb« 
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i«ftioo  of  the  nUiea,  and  nU  eor  poiMty : 
tbev  that  i«ade^this<alteaBpt,  nsade  it  npsn  you 
aad.yoarpeiteiity.fer«ien:  itis  netseemiU. 
»  maClar  as  sdim  repttourti  it;  it  is  net  the 
psrsen,  so  nMiehaethenataMiof  the  fet^wu 
aaetoooMMler;  and  we  are  net  to  lei  men  ea- 
cape  nnnishmeut  afloording  to  their  grutagu 
(ir  their  saallnesB,  but  aewrding  tethe  natare 
of  the  faetjand  their  guilt.  Ithmkilhafethst 
fraedaoB,  and  I  am  so  little  bound  l»y  tbsoe  rales 
that  have  been  urged,  thai  if  both  witnews 
were  h'ere,  andgUTe  testimony  agntnsthim,  if  1 
did  not  beliefe  him  to  be  suilty,  I  would  kus 
my  life  rather  than  TOte  him  so;  butonthe 
oontiury,  if  here  be  snfikient  evidence  to  cob* 
▼inee  me,  though  not  aecordiiy  to  the  rolci  of 
inferior  courts,  1  will  not  sniyect  the  fteedom 
of  parimmenta  to  those  rules.— Sir,  yen  bsTt 
been  toU  formerly,  and  I  think  it  a  natter  of 
thai  weight,  I  beg  leuTo  to  urge  it  again,  be* 
oaoas  it  is  a  greal^reeson  that  guides  no  ia  diis 
matter;  if  you  lay  it- down  lor  a  docUine  in 
this  house  (for  a  rssolotion  here  taken  is  as 
much  n  rule  aa  a  hiw,  for  it  shall  he  bMughtes 
a  pieoadeni;)  wtA  thevefere,  if  ii  shall  belaid 
down  as  a  rule  here^  that  you  will  never  attaint 
any  man,  or  find  hioiguirty,  bni  open  two  wit- 
neeses,  1  thttJtthegevwqent,andall  yon  have, 


yiieiiiitwptwitneisw,  morula  theiOtt»oftna«> 
a^thau'inthe  eaae  of  murder  and  ftion3^I. 
ahnnld  bndad  to  see>it»  I  do^say^  that  the 
Viif^nrB  Mall  be  anile  tom%  asiftnas.thfr 
neiipttim  rsouirai;  bufr  IdottakethftJoinsk 
law.  not  to  be  an  aboolntefy  Utcealiyt  Undtnfjf 
upon  uaihena*  Andaste  theteatroutnTNum- 
lifir%  tha^very.  teat  of  scripture  is  peiticulariy. 
nivllitasaUy  applipaUe  to  murder;  and  if  thai 
faA<bindiag.  now,  we  have  been  very  mneh  mia> 
ppaided*by.our  predeoenora,  audi  think  we  are 
iMNUid  Uk  take,  it  in  hand,  to  repeal  all  laws 
that  axe  agninsi  it— fir,  he  is  pleased,  to  deny 
m^  in  some  messure,  theliberty  of  best^guded 
^r  our  consciences ;  truly,  I  don't  know  what 
liO  would  havegentlemen  go  by ;  truly,  let  him 
ipa  by  what  rule  he  pleases,  I  will  go  by  the  role 
of' my  conscienoe^  and-  will  not  do  anything 
agninst  it  upon  any  consideration  or  conse- 
oaenon  whalmver ;  nor  will  J  part  from  theii- 
faiEty  and  power  of  parlianaents,  for  any  mleor 
Ipw  of  interior  courts  whatsoever.^Sir,  you 
are.told,  you  ought  to  boignided  by.the  mlee  of 
law,  that  is,  not  the  tbrmn  of  law,  but  the  roles 
of  law.  (Sir,  I-wy,  if  these  rules  were  made  to 
bind^periiaaaents,  it  was  reasonable  they  should 
Im  bound  by  them;  but  if  they  wcre.made 
only,  to  bind  inlenor  courts,  they  were  fiur 
^nougli  ftem  being  intended  to  put  a. cramp 
meothepraceedhigaof  parliament;  and  if  yon 
afiall  subject  youraelvea4o  them,  yon  give  the 
]a|iyinrs.snA  n  power,  that  J  do  iiotdoubt,  but 
their  books  will  be  of  greater  authorhy  than 
ynuK  journale;  therefore,  in  considemtton  of 
that,  and  becanen  I  would  leave  that  which  is 
the  jighi.of  parliaments  to  my  successors,  I 
sMootf  submit  to  that— Therefore,  I  say,  I 
aune,cieer.to  the  point,  whether  sir  J.  F.  be 
guilty,or  not  J  only!  must  observe  a  littlehack. 


a  tottering  ftundation:  he 
baa  very  ordinary  stateaman,  thai  canasl  lay. 
hi&plei  so,  as  yeu^sball  nm  renebf him  by  two 
witnesses^^Tlierelbvev  ^  «oy,  I  think  it«  bcw 
comes  the  wisdom  of  parliament,  noitodedare 
themselves  bound  iathat  respect ;  I  would  have 
them  bound  by  justkie^  but  not  by^he  commoa 
mleoftlielaw. 

Sir  Robert  CotHm.  Sir,  I  do  find  that  gen- 
tlemen do  very  much  insist  an  thia  caai^  that  if 
a  gentlemen  does  believe  that  sr  J.  F.  ii  gniltv, 
hcmnsigive  his  vote  for  the  passing  of  this  bill : 
if  thatbe.se,  I  am  ghul  that  opimon  did  not 
take  phwe  in  the  Jast  reign;  ifiihad^l  amof 
opimon  1  should  net  have  been  here  now,  and 


I  believe  my  lord  Waninglon,  wko  was  very 
inetmmental  in  pramoting  tbia  revdotioo, 
weuM  not  have  died  in  hw  bed.'  My  lord  and 
I.  were  aocuaed  of  a  crime,  which,  1  heliefe,  if 
psaved  by  two  witnesses,  had  been  treasoa.  I 
have  heard  some  gentlemen  say  in  this  house, 
they  did  believe  my  lord  Warrington  fraa^uil^ 
(theogb  he.  was  not  guilty  ol^ihe  iact  asitMvss 
laid).  There  was  a  man  swpror  ^.  and  there 
wiBS  some  corrobonting  evidence^  but  aato 
Ak.  FJey,  and  myself,  iere  was  none,  boitbis 
partionlar  person,  and  they  indicted  us  of  mis* 
dnmeanor;  thoogh  it  would  have  beeatressoo, 
if  thero  had  been  two  witnesses.  Now  if  the 
s«me  fact  wastreason  when  proved  by  two 
witncpses,  and  but  misdemeanor  when  provnd. 
by  onok  methinks.  we«re  doingan  estmeniioaiy 
thing;  we  asa  g»ing,  after  the  feci  eommittad< 
to  makethal  .which la  but  a  misdcmaanor,  t»be- 
tsealMNi.  And  for  theae  and  other  reason^  I 
cannot  agree  to  tbe^passing  of  this  billi 

Lord  Sforrepi^  Sim  thougb^I  badalMUVs  en 
apprehensmn  loCihe  iH  oonsefienne«Mto:bll, 
yet4if  ver  if  aumhiUJioir  i 


iMlb-givw  W|gQn€ali4btt^biketteiiiore.tlNHi 
all  tiMt  i  htfe  hetrd  bdbre ;  f«r  he  «ily e,  tbepe 
wn^gmak  many  men.  If  they  nay  proceed  ac» 
eantNqj^  totbenr-cftnacitiHiea,  will  «obveit  tbb 
fotamiBcnt,  and  bring'  in  king  ienMs  and  arht- 
tnry  power:  nd  he  lelb  yoti,  tint  ef ery  p«e- 
eedttti  ID  tbia  iieuae  ia  equal  le  a  law,  awl  will 
joiiify  the  like  for  the  fuiorew  I  ain  aure  I  ua 
▼ery  uDwilKiig  lo  ■»!»«  preeedent  Ibat  aball 
jotnf|^  HMD  in  aneh  ill  aetiona,  in  aaying  their 
a*prompled  ■tiieao  to  it. 


[Then  a  (|aestion  was  pot  for  briag^g  in 
caudles ;  which  paned  in  the  affirmatire,  and 
they  were  broognt  in.] 

Mr.  fliMMon^  I  do  not  think  the  power  of 
pariianoita  in  ^inealion  in  tfala  caae ;  hot  tben> 
as  all  other  pow«ra,  it  muat  be  (bonded  upon 
jastioe,  and  nei^er  wed  bnt  npon  extraordinary 
ooeaMoa,  and  when  criminale  aire  not  to  be 
met  ivith^etherwise.  The  power  of  parliamenta 
is  ml  lessened,  if  thfa  bill  does  not  pass:  bnt 
the  question  ia.  Whether  tiiia  power  sMM  be 
everted  ia  tbia  eaae?  What  gentlemen  aa]^  of 
tMagginded  by  oonacienee,  bath  no  Weight 
^th  ma,  fsrtlier  than  that  is  governed  by  the 
bwofthetaid:  if  it  be  to  be  admitted  bi  tbe 
esse  ef  lifc  and  Ueod,  why  not  in  meum  et 
faasif  Wby  wasbebroogbttotbebar  then, 
tf,aeeotdingtonur  primte  judgment,  we  are 
tadetetmiaefliis  matter?  No  n^  tiiouglit  bnt 
be  was  gaiky. — I  beg  leave  to  mention  one 
IbiogthatBeometo my  knowledge:  After  the 
bid  and  eondenmatien  of  Mr.  Cook,  1  bad  an 
erder  aent  me,  that  1  might  aee  him  ;  and  1 
weot  to  him  1^  Tirtne  of  that  order ;  and  the 
greatest  part  of  the  time  I  spent  with  him,  be 
took  np  m  declaring  against  the  evidenee  of 
Ceodofln,  and  that  be  wouM  reoetm  theaa- 
cranm*  i^ea  it^  and  give  it  in  writing,  as  his 
dying  wonb.  I  saw  also  three  poaitiTe  wit- 
nesses eonfront  bkn  at  biatrial ;  and  when  I 
heard  him  say  this,  it  weighed  so  much  with 
ne,  that  1  have? ery  great  ground  of  ausptcion, 
^bat  GeodoMin  was  peijtm  in  the  caae  of 
Coder— Here  bath  been  popular  expressions  of 
that  no  man  can  apply  to 
where* 


rcaae,  or  aay,  tbiaa  case 

in  we  en^t  to  use  this  extraordinary  power . 
He  waa  in  the  banda  of  the  law,  and  nobody 
cen  say,  that  the  government  mna  sink,  if  be 
does  not  die.  If  we  go  fW>m  the  rules  of  jus- 
tice, I  believe  it  will  give  a  great  Mow  tq  the 
goremment. 

Mr.  Kertion.  Btr,  I  rise  up  only  upon  wblit 
that  worthy  ^gentleman  bath  ofered  unto  you  ; 
for  I  did  not  think  to  trouble  you  with  any 
thing  of  that  nature.  But  if  you  will  give  me 
Mire  to  aoauaint  you  with  what  I  believe  who 
have  been  later  with  him  tiian  tbia  gentleman, 
andmoeboAener,  Sir,  hedoeatell  me,  that  be 
» very  ftr  ftomdenyim^  what  hath  been  awnm 
•gainst  air  J.  F.  and  hknaelf,  coneemmg  the 


1  to  bring  over  the  French;  ibrbe 

yh  a  very  particuhMr  iemembrance  of  it :  And 


Jfthat  g«Btleman  waa  to  apeak  with  bim  u^w, 
^  wtttM  aatisfy  him,  I  belie? e»  in  that  poiQt. 
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Andamee  1  mn «p,  Ubbik  in«^  nwn  tfant 
apeaks  upon  this  acea^on,  should  Kbewisegive 
some  account  of  bimself,  m  what  manner,  and 
for  what  reason,  he  discbargea  bis  conscience 
here :  I  bope  I  may  Use  that  word,  sbice|f«n- 
tlemen  aaake  nae  of  conacictece  for  bis  acquittal ; 
and  a  nnm  oug^t'to  have  a  verjr  good  consci- 
ence tbr  his  oondemnatum.'— As  to  sir  J.  F.'a 
innooence,  I  wAakt  he  bad  given  no  occasion  lo 
have  it  caHed  in  question  :  And  since  be  did 
fill!  imder  this  accosa^on,  I  wii^h  he,  orlHf 
counael  for  bim,  woald  liave  taken  some  paina 
to  have  madehia  imiocency appear:  Bnt  I  do 
not  find  the  qa<^9tion  is,  whether  air  J.  F.  ia 
gniky  ?  Butawbetber  there  be  any  evidence  of 
nis  guilt  ?  And  I  tfhaU  tell  you,  in  Adrt,  my 
ofritMon  of  that :  I  take  the  proof  of  the  fact  to 
be,  in  general,  such  a  demonstration,  iis  the  na- 
tore  of  the  tbingis  capable  of ;  and  that  is  anf- 
ficient,  and  capable  to  convmce  a  reaaonUjH^, 
honest,  unprcgndieed  ram,  of  the  truth  of  what 
is  aaseited.  And  there  is  no  maaner  of  doubt 
lefty  whether  it  is  so  q^  no ;  nor  appearsthce  of 
any  possibility,  that  it  could  be  otherwise.  I 
think  -there  hath  been  that  proof  m  this  case* 
and  nothing  nttempted  to  disprovi^  it,  and  no« 
thing  hath  been  proved  on  air  J.  F.'s  behalf, 
that  any  wrong'batn  been  done  bim :  And  there- 
fore, in  abort,  my  sense  is,  tfaat-wbeieas  soane 
gentlemen  think  bim  guilty,  bnt  the  matter  not 
proved,  I  think  him  guilty,  becauseit  is  proved, 
and  there  hath  been  no  offer  made  to  dii- 
prove  it. 

Mr.  Brmky  Wanr.  Some  gentlemen  have 
spokeof  the  power  of  parliaments;  but  I  shall 
aay  nothing  to  their  newer,  which  I  have  learn* 
ed  Iran  my  lord  Coke,  ia  so  transcendent  and 
absolute,  tlmt  it  cannot  be  confined  within  any 
bounds :  But  the  more  just  and  honourable  it 
ought  to  be  in  its  jiroceedikigs,  to  give  an  ex- 
ample to  inferior  courts.  And  though  tbeiir 
power  cannot  be  denied,  yet  the  e^xerciae^it 
hath  been  often  censured  and  condemned ;  and 
acta  that  have  passed  in  one  parliament,  bavn 
been  in  the  same  reign  repealed,  tnd  aometimei 
severely  branded,  *  Id  possnmus,  quod  jure  pot- 
*  sumos.'  It  is  certain,  here  is  a  cfcfect  of  legal 
evidence  :  We  are  not  tied  here  to  the  forma 
of  Westminster-hall ;  but  certainly  with  sub* 
nnisrfon,  we  ought  to  tie  ourselves  up  to  the 
rules  of  Westminster- hall,  especially  when  they 
are  founded  upon  common  justice,  whith  la  tht 
same,  ia  not  mutable,  and  ought  tube  universal. 
—By  |be  law  of  the  hind,  no  person  ought  to 
be  convicted  in  cases  of  treason,  but  upon  two 
witnesses ;  the  biw  of  God  is  the  same.  How- 
ever, if  you  will  pass  this  bill,.  aU  persons  must 
acquiesce  ;  and  there  is  no  dii^puting  of  your 
power  afterwarda.  It  hath  been  an  argument 
used  to  daj,  that  the  aecnritv  of  the  govtm- 
ment  requires  the  nasnng  of  tnu  fafll ;  which  1 
think  to  be  a  goodT  one  too,  if  they  can  make  ft 
appear,  that  unlefta  yon  proceu  in  this  way» , 
the  government  ia  in  danger :  Though  I  mtiat 
observe,  it  waa  not  that  consideration,  butt)ie 
vindication  of  an  honourable  person's  reputa- 
tion, that  brought  this  matter  nnit  before  you. 
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-^It  doM  not  AppMr  to  me,  th^  ar  J.  F.'s  life 
.  or  death  am  enanger  the  gOTernmeot  You 
have  been  told  of  a  dengn  that  be  hath  been 
en^ed  in,  and  is  carried  on  at  this  time :  That 
an  mfaaion  from  France  seems  to  threaten  at : 
The  former  deai^^  bath  been  happil  v  disooTered 
and  defeated  ;  and  it  ia  not  probable  that  air 
J.  F.  should  have  any  great  share  in  any  that 
is  carrying  on  at  preMnt :  And,  as  far  as  I  can 
learn,  be  is  not  so  considerable  a  man  m  bis 
own  penon  or  interest,  that  we  need  fear  him. 
— ^An  honourable  perito  said,  if  we  do  not 
pass  this  bill,  they  that'sent  us  here  would  give 
US  no  thanks*  It  is  not  a  good  way  of  argomg ; 
hot,  I  beliere,  if  those  look  fbriiiLrd,  tl\ey  will 
thank  as.  Sir,  in  the  act  for  declaring  the 
rights  and  liboiies  of  the  people,  you  bafe  it 


aaid^  that  the  late  king  James,  by  the 
of  divers  evil  coansellors.  &c.  How  comes  it 
to  pass,  that  we  nerer  have  attainted  any  of 
them  ?  And  if  we  are  for  proceeding  in  this  way 
of  attainder,  becanse  it  pleases  them  that  sent 
us  hiUier,  I  daresay,  the  attainting  one  of  tbose 
men  would  grati^  those  that  sent  us  hither, 
more  than  the  attainting  twenty  such  as  sir  J. 
F.  It  was  pret^  well  ^[lown  what  share  some 
ffentlemen  had  m  bringing  in  of  popery  and  ar- 
bitrarv  power ;  and  I  will  take  the  liberty  to  say, 
that  there  is  nerer  a  gentleman  in  this  House, 
but  believes  tbem  to  he  the  worst  of  criminals. 
—Upon  the  whole  matter,  I  do  not  think  you 
have  any  occasion  to  exert  a  power,  that 
nobody  denies :  I  see  no  security  this  w^l  be  to 
the  government,  and  consequently,  no  necessity 
of  it  I  think  you  are  making  a  most  danger- 
ous precedent,  and  that  it  will  be  of  ill  conse- 
3uenoe  to  yon;  and  therefore  I  am  against 
bisbilL 

Mr.  Smith.  Sir,  I  will  be  as  short  as  I  can ; 
an^  if  it  had  not  been  for  something  in  this 
day^i  ddlHite,  I  should  not  have  troubled  you. 
As  to  what  was  said  by  the  gentleman  that  spake 
last,  of  making  examples  of  some  that  had 
been  criminal  in  the  last  reign :  how  that  came 
to  happen,  that  no  such  examples  were  made, 
I  shall  not  now  entertain  you;  but  I  believe 
roost  of  the  gentlemen  in  the  House  know 
jirettv  well.  But  I  take  the  matter  before  you 
js,  nhat  evidence  tou  have  to  prore  sir  John 
Fenwick  to  be  guilty  ?  and  whether  thm  be 
not  an  extraordinary  occasion  at  this  time  to 
exert  the  legislative  power  ?  I  shall  not  enter 
iato  the  matter  of  precedents,  those  are  out  of 
my  province;  but  ihave  read  some:  however, 
it  shall  not  pass  upon  me  for  a  rale,  because 
some  bills  have  been  reversed,  no  others  shall 
be  brought  in ;  it  is  possible,  that  the  reversing 
of  them  may  be  worse  than  the  first  bringing 
of  them  m. — But  to  apply  myself  to  the  evi- 
dence ;  I  cannot  but  observe  one  thing,  that 
aeems  this  day  extraordinary  :  we  are  told  by 
some  gentlemen  they  are  a^nst  our  prooeea- 
ing  upon  this  bill,  because  it  does  not  quadrate 
to  the  rules  of  Westminster-hall ;  and  at  the 
same  time,  gentlemen  take  liberty  to  make  ex- 
ceptions here  against  that  evidence  that  West- 
muister-hallhasallowid:  that  they  should  take 


exceptMMM  to  that  evidenoe  whieb  tbe  law  of 
England  allows  to  be  good  !  For  it  is  notori- 
ous, it  hath  beep  admitted  in  Westminster- 
hall  :  and  gentlemen  might  as  well  have  toU 
you,  that  those  men  that  sofoed  died  inno- 
cent, as  to  have  denied  it.  And  I  think  there 
b  a  further  stroigtbening  of  bis  evidence;  for 
there  is  not  one  mai^  who  hath  died  upon  his 
evidence,  but  hath  acknowledged  himself  guilty 
of  what  he  hath  charged  him  with. — ^As  to  tbe 
matter  of  the  other  evidence,  sir,  I  do  not  say, 
that  it  is  evidence  that  will  come  at  Westmin- 
ster-hall;  but  at  the  same  time,  give  me  leave 
^o  tell  you,  they  seem  to  lay  a  little  stress  apoa 
It,  when  they  tell  you,  they  believe  it  was  false 
evidence,  and  instance  in  what  Cook  vaid  to  a 
^[eutleman  of  this  House,  after  his  condemna- 
tion ;  but  I  think  thus  &r  I  may  say,  that 
when  you  sent  some  of  your  rnemwrs  to  exa- 
mine snr  J.  Friend,  he  did  own  all  those  per- 
sons to  be, at  that  place :  and  that  is  a  mach 
better  argument  for  the  validity  of  Goodman's 
testimony.  But  ak  to' the  matter  before  yoo, 
some  gentlemen  have  made  it  a  question,  whe- 
ther sir  J.  Fenwick  be  so  considerable  a  mas, 
as  you  should  proceed  in  this  extraordinary  a 
noanner  with  ?  Though  they  all  say,  you  may 
do  it ;  yet  at  the  same  time,  they  tell  yea  ibis 
was  never  put  in  execution,  but  they  were  in 
the  wrong  that  did  it.— Now,  air,  the  i|aestion 
is,  whether  you  should  make  use  of  this  power 
at  this  time?  Say  some,  the  pk>C  is  over:  I 
wish  it  was :  but  when  a  conspiracy  bath  been 
laid  so  deep  and  general  as  thia  was,  it  is  not 
the  hanging  of  one  or  two  that  will  make  uf 
safe ;  when  it  is  apparent  to  you,  here  is  all  the 
artifice  in  the  world,  all  the  endeavours  in  the 
world,  by  air  J.  F.'s  friends,  to  remove  Good- 
man oat  of  tbe  way ;  it  is  some  aigumeot  that 
be  had  something  to  say  to  him :  and  when  we 
see  prisons  broke  open  daily ;  we  have  known 
persons  murdered  in  the  streets  for  giving  eri- 
dence.  Very  notorious  is  the  case  of  uo^* 
worth :  you  have  plots  all  about  you ;  and  yd 
can  you  think  there  is  no  occasion  to  make  oas 
of  this  extraordinary  power?— I  would  baveu 
great  a  conviction  upon  my  conacienoe  as  I 
could;  but  it  is  very  hard  a  man  must  throw 
his  conscience  aside  m  the  case :  it  is  very  bard 
tohelieve,thatif  there  be  two  witnesses  pro- 
duced, though  I  do  not  believe  the  witpenes,  yet 
I  am  safe  if  I  condemn  the  roan ;  and  if  there 
be  but  one  witness,  I  am  to  acquit  the  man, 
though  I  believe  him  to  be  guiHy . — And  though 
they  fip  to  scripture,  to  tell  you  there  roust  ue 
two  witnesses,  yet  they  do  not  go  so  far  as  to 
tell  you  there  have  been  very  extraordinary 
things  done,  even  by  God  himself,  for  tbe  pre- 
servinsf  a  community.— And  there  is  the  reason 
of  it,  that  one  witness  may  take  awajr  a  man*s 
life  in  one  case,  and  not  in  another.  There  was 
a  thing  said,  that  was  one  thing  that  occasioned 
my  atanding  up :  a  gentleman  said,  truly,  it 
seemed  to  him  to  be  a  better  vfMv  to  pat  an 
end  to  the  plot  to  have  an  act  of  indemnity, 
than  the  conviction  of  air  J.  F.  would  be.^ 
8tf|  there  seems  very  little  reason  lor  acts  of 
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iodemDity,  when  we  hare  seen  an  act  passed 
to  lately,  wbich  has  not  restrained  persons,  nor 
broo^ht  them  to  a  sense  of  their  duty ;  and  we 
BaTo  heard  persons  own  at  yonr  bar,  that  the 
hct  was  cooimitted  iust  after  the  act  of  in- 
demoiiy.  S'u-,  1  do  heartily,  according  to  my 
tODspence,  vote  for  this  bill. 

Bfr.  Earcourt,  Sir,  I  am  sensible  it  is  very 
difficnh  to  say  any  thing,  and  not  seem  tedious 
at  this  time  of  night ;  but  1  take  it  to  be  my 
dotj  not  to  be  silent  in  this  matter.  All  the 
armaments  that  1  remember  haye  been  made 
Qse  of  iti  any  fhnner  debate,  or  in  this  day's, 
may  be  reduced,  in  short,  to  these  two  heads  ; 
the  danger  of  the  government,  and  gentlemen's 
private  opinion.— Sir,  as-  to  the  danger  of  the 
goTemment,  if  any  body  will  convince  me 
riiere  is  such  danger,  (1  promise  him,  if  it  be 
worth  bis  while  so  to  do)  1  will  be  his  proselyte* 
and  Tote  for  this  bill :  but  to  tell  me,  the  govern- 
ment is  in  danger,  and  that  the  fate  of  England 
and  Europe  depends  upon  this  bill,  is  certainly 
nther  oiTered  to  amuse,  than  to  convince. — it 
bath  been  asked,  Can  the  circumstances. that 
sir  J.  F.  is  in  admit  of  any  danger  to  the  go- 
TernmcDt,  which  hath  power  over  his  liberty 
svery  day,  and  may  restrain  him  of  his  liberty 
during  bis  lifef  A  man,  by  the  account  I  hare 
bad  of  him,  of  little  interest,  not  worth  nine- 
pence.  (1  have  no  acquaintance  with  him,  and 
10  1  may  eauly  mistake  his  circumstances.) 
But,  air,  whatever  his  eincumstances  are,  he  is 
in  safe  custody,  and  no  doubt  there  he  will  be 
iept;  and  to  say  the  government  is  in  danger 
by  such  a  man,  sure,  that  cannot  be  thought 
by  any  man  living  :  and  God  forbid  this  should 
be  the  case  of  the  government,  that  it  cannot 
support  itself  vrithoot  taking  away  this  unfor- 
tunate gentleman's  Kfe,  contrary  to  the  roles 
of  law!— -For  the  argument  of  private  opinion, 
it  is  almost  at  dangerons  as  the  precedent  you 
are  making.  I  wiH  not  argue  it  from  the^case 
of  the  peo|»le,  enthuaiasts  and  madmen ;  but  J 
will  urge  it  in  the  case  of  men  that  sat  in  jndg- 
oient.  If  opinion  is  to  justify  the  condemhing 
of  a  man,  let  us  never  more  call  the  verdicts 
sgiiost  Mr.  Cornish,  Mr.  Sidney,  lord  Rossel, 
tnd  oihersv  murders.  Ask  the  jury  ;  no  tloubt 
none  of  them  are  so  silly,  but  in  his  opinion, 
they  were  guilty.  But  if  opinion  may  condemn  a  ^ 
man  without  proof,  why  not  acquit  him  as  well, 
vhere  tliere  is  proof?  Such  a  practice,  I  am 
sure,  would  never  be  endured.  The  properest 
method,  I  think,  was  proposed  bv  the  gentle- 
man that  began  the  debate ;  and  1  beg  leave  to 
foilow  the  same'Steps,  to  consider  hisguilt,  how 
it  appears  to  us,  and  whether. there  be  any 
reason  for  this  extraordinary  manner  of  pro- 
ceeding -.The  redul  of  that  bill  are  the  argu  • 
meats  for  it ;  and  those  we  send  up  to  the  house 
of  lords  for  the  passing  of  this  bill :  and  first, 
jt  says,  that  sir  J.  F.  was  indicted  by  the 
testimony  of  Porter  and  Goodman,  &o.  It 
•ays,  tliat  several  days  were  appointed  for  his 
tnal,  and  at  one  of  those  days  tiie  trial  had 
eome  on,  if  it  had  not  been  for  the  discovery 
that  he  pretended  to  ipake ;  but  it  does  not  say 
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it  was  put  off  at  any  other  days  or  times,  for 
that  reason :  but  it  goes  on,  and  says,*  he  hath 
made  several  reflections,  &c.  instead  of  making 
an  inpnennoos  discovery;  and  then  it  recites 
how  that  Goodman  is  withdrawn. — 1  would  beg 
leave  to  put  gentlemen  in  mind  of  what  was  a 
great  inducement  to  bring  this  bill  in :  it  was 
said,  that  sir  J.  F.  and  his  relations  had  done 
it ;  that  they  would  prove  that  Goodman  was 
withdrawn  by  his  means.  Give  me  leave  to 
say,  that  there  was  no  proof  of  it,  unless  the 
hearsay  of  Clancy,  and  the  actions  of  my  latly 
Fenwick,  are  to  lie  evidence,  contrary  to  the 
known  laws  of  England,  to  affect  this  unhappy 
gentleman  in  the  case  of  his  life :  I  sa^,  if  any 
ffentleman  had  been  of  another  opmion,  no 
doobt,  he  would  have  offered  that  amendment 
to  the  committee. — As  to  the  discovery  that 
sir  J.  F.  hath  made,  it  does  not  appear  to  me, 
whether  it  be-true  or  false :  it  is  one  thing  to  - 
give  a  rote  to  clear  a  gentleman's  reputation, 
and  another  thing  to  carry  it  so  far,  as  to  give 
judgment,  that  the  person  that  made  those 
reflections  shall  die,  and  that  before  any  proof 
of  their  faIshood.^--Here  is  an  indictment 
found,  and  here  is  an  evidence  withdrawn ; 
that  is  all  I  am  satisfied  in :  and  supposing  the 
person  guilty,  it  is  no  manner  of  inducement 
from  these  arguments,  to  proceed  in  this  extra- 
ordinary manner.  But  I  would  consider  the 
matter  of  the  amendment  made  at  the  com- 
mittee [ « Of  which  treasons  he  the  said  sir 
John  Fenwick  is  guilty.']  I  can't  say  that ;  and 
therefore  I  cannot  vote  for  the  hilt.  If  he  be 
gpuilty,  it  does  not  appear  so  by  \e^  evidence; 
and  tnerefore  f  am  to  judge  him,  as  he  appears 
to  me,  and  an  innocent  man .  The  law  requires 
two  witnesses  to  convict  a  man  of  this  crime. 
It  is  the  greatest  crhne,  and  the  law  is  so  mer- 
ciful, that  it  will  not  ca]M)se  a  man  to  such  great 
penalties,  without  demonstrative  evidence.—: 
The  first  act  of  parliament  that  requires  two 
witnesses  is,  1  Edw.  6.  The  next  is  5  Edw.  6. 
And  upon  that  act,  (cive  me  leave  to  take  notice, 
that  act  ffoes  a  little  further  than  the  first ;  for 
tlie  5  Edw.  6.  does  not  only  say  tliere  shall  be 
two  witnesses,  but  it  goes  on,  and  says,— . 
which  two  witnesses,  (they  are  there  called  ac- 
cusers, but  mean  the  same  thing,)  shall  be  pro- 
duced in  person  before  the  party  at  his  arraign* 
ment,  and  shall  there,  before  >is  face,  maintain 
and  avow  what  they  have  to  say. '  So  the  par- 
liament particularly  provided,  that  there  should 
not  only  be  two  witnesses,  but  that  they  should 
appear  in  prqper  person,  in  open  court. — 1  beg 
leave  to  observe,  that  after  the  making  of  the 
first  act,  in  the  Snd  or  3d  year  of  Edward  a, 
there  was  an  attainder  of  sir  Tho.  Seymour,  in 
parliament,  without  hearing  of  him ;  and  that 
very  self-same  parliament,  within  two  'years 
afterwards,  seems  so  to  have  resente<l  that  mat- 
ter, that  they  made  that  provision,  I  have  men- 
tioned, in  the  5  Edw.  6.  and  to  secnre,  that 
that  ill  precedent  should  do  no  harm,  they  put 
iu  that  clause.  If  this  act  passes,  1  wish  we  du 
.not  repent  it  in  less  time  than  that  parliament 
did  the  attainder  of  sir  Tho.  ft;eymour.  Let  us 
SB 
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.  )m  giii<M  bv  tte  renflon,  tbejoytioe,  and  tfaedif- 
credoD  of  tm  act,  though  we  are  not  bound  m 
.  our  legisiative  capacity  by  the  pawer  of  it  I 
caouot  hut  oh^tfire,  that  from  themaldDg  of  that 
act,  po  person  has  heen  attainted  in  any  other 
manner,  till  the  duk^  of  MonoM>uth :  ao  great 
a  veneration  haa  that  law  alwaya  bad  in  aJI 
reigns,  though  a  mnltitode  of -conspiracies  ba?a 
happened  in  them  aU.  I  do  not  think  it  so 
matt'rial,  that  there  should  he  two  witnesKS, 
as  that  these  witnesses  sliould  be  beard  &ce  to 
face,  and  cross^exapined.  It  haih  been  told 
you«  that  it  is  naturaF  jnstice  and  reason  that 
there  should  he  two  witnesses.  A  gentleman 
asked  yop,  where  that  natural  justice  waa  he- 
fore  (he  statute  of  Ed.  6.  ?  $ir»  tbe  atatnte  of 
25  £dw.  3.  saysy  that  every  person  that  is  at- 
tainted, shall  be  '  ppoFablemeot  attaint ;'  and 
somewhat  ipay  be  from  thence  infor^  mone 
than  that  the  crime  should  be  prot ed,  fitf  so 
must  every  crime.  But  as  to  tbe  pr^mf  required 
by  that  act,  and  tbe  acts  of  Ed.  fi,  all  those 
ACU,  by  ?ery  learned  opinionst  have  been 
thought  decUrative  of  the  oooimiQn  law :  bnt 
that  IS  scarce  worth  the  enquiry,  aince  it  is  cer- 
tain how  the  U\r  standa  at  thtf  day.— An  hon. 
gent,  took  notice,  that  auch  evidence  aa  we 
Joave  had,  and  such  proceedings  aa  these,  would  ^ 
not  be  reasonable  in  case  of  impeachment;  but, 
distinguished  between  that  proceeding  and 
thia*  But  certainly  the  i«asnn  is  the  same,  it 
is  true,  tbe  same  persons  that  accuse  in  one 
case,  give  their  judgment  in  the  other ;  hut  io 
each  case,  aueh  privileges  as  are  just  and  rea- 
sonable, ouffht  to  be  aUowed  to  the  party  ac- 
cused.—I  snail  add  no  mora,  but  that  we  are 
making  'a  precedent,  which  cannot  be  made 
without  brfMtkui|[  through  all  tbe  fences  of  the 
law ;  and  when  it  ia  made,  we  kJnow  not  who 
may  suffer  by  it  . 

Sr  Rd,  T^mpU.  As  to  the  evidence  you 
have  before  you,  I  appeal  to  any  man,  wnc- 
ther  at  the  commea  law,  if  thers  waa  but 
one  witness  against  a  man,  whether  he  was 
not  at  liberty  of  demanding  trial  hy  battle? 
Those  acts  that  have  been  made  since,  are 
made  certainly  to  provide,  that  in  no  case 
whatsoever,  a  man  should  be  so  much,  as  ae- 
cuaed  without  two  witnesses  of  the  trssaoiu 
— ^As  to  what  hath  been  said  of  the  particular 
evidence  before  you;  wbal  bath  oeen  ob- 
served here,  is  a  good  objection  in  the  courts 
below.  I  do  not  say  it  does  djmble  a  roan 
from  being  an  evidence,  because  he  is  not  par- 
doned ;  but  he  is  not  so  good  an  evidence  as  if 
he  waa  pardoned ;  but  that  I  stand  upon  is 
this :  shall  you  come  here,  nnd  make  a  prece- 
dent in  this  phhce  to  condenui  a  man  to  the 
highest  penalties,  unon  lesa  evidence  than  you 
will  allow  i^y  body  else  to  do  it  ?  That  is 
vibat  waa  never  done  in  parliament  befoi'e. 
Will  you  make  a  precedent  m  parliament,  that 
at  any  time  they  may  bring  in  a  bill  hei«,  and 
judge  a  roan,  to  death  for  treaaon  upon  no  «vi. 
dencc  ?-^As  to  thi«  bUl  itself,  consider  what  a 
precedentynu  will  make:  there  is  nothing  that 
any  bill  was  conderaaed  Ar  in  jpacliameitp  that 


is  not  in  this  bill.  AflaaankiodoiaatpaKcaivt, 
that  you  have  bnt  one  evidteoe,  and  sucb  a  one 
as  I  have  told  yon;  and  whatever  any  mab's 
private  persuasion  k,  it  is  the  proof  most  go- 
vern von.  Then  this  is  a  law  «r  poft/tcUj 
^d  tnat  bath  alwaya  been  condemned ;  Jo^ 
make  that  evidenoe.  that  was  not  ao  before. 
Sir,  this  isi^beside^  making  a  law  in  anarticular 
case,  against  the  oonuonuTaw  of  England,  and 
the  r^ht  that  every  subjeothas :  It  is  making  a 
law  ta  hang  a  man  without  a  trial;  it  b  making 
a  law  here,  that  waa  introduced  bcse  upon  a 
preteuce  to  make  him  an  evidence.  Every  ooe 
.said,  that  they  did  not  aeek  his  blood;  ^dif 
that  be  the  aecret  inducemaDt  in  this  case,  it  is 
a  daiDtfpefnus  praoedent  The  earl  of  Exeter, 
when  he  brought  the  sank  intatbie  Tower,  every 
body  knows  tbe  fatcMiat  came  upon  him  aftcr- 
«ards.-^l.et  any  faajy  ftbew  ma  there  waa  any 
reaaonforreveiatiyanyactafpartiamcnt;  they 
are  all  agwnst  thia  bOL— Then  to  the  necessUy 
of  it;  l^nHimagineany  thing  (hat  bath  been 
add  to  you  upon  that,  i«  a  fpound  fbr  this  bill 
Pray  cimaider  first,  how  tb»  u»atter  came  he- 
fore  you;  it  was  iar  an  (^oouraUe  person s 
vindication,  and  it  waa  not  tranauMtted  to  yoa 
by  the  king,  but  by  the  hwouahle  secretary ; 
a  tcdd  you,  that  if  y^Hi  had  a  niiod  to  see 
these  pafecs,  and  requined  il^  be  had  leave  to 
let  ToaW^  them;  but  if  it  bad  been  a  thing 
of  this  oaaaequcsce,  that  the  gaveroman^  had 
been  in  the  utmnat  dai^;nr,  wimUi  itbave  been 
tmnsmitted  cnly  at  the  reqinest  of  a  private  gen- 
tleman, and  left  nam  you,  whether  you  would 
prooaed  upon  it  ar  no  r-^Bot  it  iaohaarved,  that 
theptotmaygoaaatin:  pray  if  this  geutlemaa 
beeutoif»dimtlNiteuratt?  Yo« are  secure  of 
bins  now,  that  ha  can't  act  in  it;  anthatlhave 
not  heard  the  leaat  ground  lo  convince  me, 
that  the  gDvenunant  would  he  in  ieaa  dsHsger  it 
this  gentleman  was  cut  off.-*SMr,  we  ace  toU 
here  cf  going  acoardiag  to  oiw  roaacieprft ; 
give  metoave  to  say  to  you  what  waa  instanced 
m  the  other  day:  that  in  the  worst  of  tuasi^ 
when  they  did  nd  stick  at  oMurdering  of  the 
king,  yet  they  stuck  at  this ;  tliey  would  not 
allow  any  man  la  aufier  upon  one  witnesa ;  and 
they  did  not  admit  of  depositions  against  my 
lord  Mordaont;  and  my  lord  llonlannt  saved 
his  life  by  it.  Yon  have  deponed  liag 
Jansea  for  oreaking  in  upon  the  law ;  and  did 
any  body  helii;ve  that  mr.  Hampden  waa  net 
goUty  of  the  treaaon  he  waa  charged  with  P  0t 
owned  it  before  thia  Honaa;  and  yetbewss 
tried  only  for  miademeaaer,  them  being  bat 
one  witness  againat  him ;  and  they  that  laaincd 
all  otlier  laws,  stuck  at  tlua,  and  would  not  vio* 
late  this  law ;  ao  that  I  think  there  ia  no  ne- 
cessity Ibr  making  such  a  precedent,  and  I 
think  it  would  bs  tbe  wocat  of  preoedeata. 

Mr.  Boicttwen.    I  have  obaerved  upon  thit 
debatethataome  persona  deny  that  ia  is  j 


able  at  apytime  to  proceed  upon  biUs  af  at- 
tainder,  and  yet  Ihdy  don*t  dii^ale  the  pawer  sf 
pariiaaaenta;  hut  at  the  eaoMi  time  aay,  thry 
ought  to  go  aoooadii^ to  the ruhsa  oriycstmia- 
atar^dmlL— JbMHiKr  aays,  it  ia  fka  anmathiaf 
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t^M  u  Bii  <ilhkttAiier. 


'  A.t>.\m. 


[last 


i^nclMf  #6  pTdoecd  by  ^mjf  df  imptftehtiiAit, 
or  ftrff  of  atMiDder :  I  tbtok  him  mach  out  6f 
tbeiray;  for  in  tbsteft»e,  tbe  f<m!«oblyftx« 
jQdgtt,  nkl.ydo  tre  tb«  pitMecdtora;  sotf 
yon  doo*(  use  romr  f^ratfltir^  poi^et  In  that. 
—A  irorthy  meild  m  tnioe  ssitf,  he  had 
oftfco  btea  iDiftitketi  hi  his  tmh  c6t\gdenee, 
wfien  be  tbmi&ht  htthself  v^ry  Moeh  fft  the 
right  That  tnight  he  uo ;  abd  frthere  ^i^asany 
loom  ratkmaHy  to  ){dp)iotfe,  fhat  sir  Jobti  Fen- 
wick  iras  not  guilty,  I  sbotfld  bti  of  obioidfl  to 
be  of  the  QiOr«  fhf  otmtbk  aide  ;  bdt  I  tak^  It, 
there  k  no  rcxMH  for  aoy  man  to  belike  but  be 
isgaihy.— flow  I  wotiM  examine  wlfft(({Tnoad8 
we  hate  to  beliere  him  gfoiltt.  Vpati  triala, 
wbed  tbey  charge  a  Jary  iritii  a  pfisoner,  one 
jnrt  f^  their  cbafgfe  u  to  euoaire,  whether  he 
fled  for  it  or  no  f  ti  li  AOtorfous  that  str  3,  F. 
fled  fbr  this,  nrfaieh  U  do  amafl  at^meut  of  his 
paH.  Another  la,  that  he  iraa  here  at  the  bar. 
aid  did  not  deny  the  hd ;  if  he  had  eonfea^ed 
it,  00  docdit  hot  yott  trould  hate  coochided  him 
gfdfCy  ;  and  When  b€  do<!flr  not  d«ny  it,  this  la 
the  fiest  door  to  ft.— ft  bath  been  toW  you, 
imay  bflla  of  atfaidd^r  have  b^^  reversed  as 
imjust :  it  hath  been  as  notorious,  that  the  ver- 
dicts of  twelve  inen,  and  when  men  have  bMo 
tHed  by  their  peers,  have  been  reversed  too. 
I  mQ  instanoe  fai  f  wo  or  three.  The  ilrst  I  be- 
gia  with,  ^asthatof  thedixkeof  Somerset;  but 
BobodY  conld  a<y  bbt  he  waa  guilty  of  the 
fiict,  fbr  bo  confe^d  it ;  but  there  was  a  pow- 
fM  enemy,  (hO  duke  of  Northumberland. 
The  aett  is  the  duke  of  Norfolk,  who  Was  at- 
tainted in  qoeen  Elizabeth's  time;  and  they 
i«ere  oOC  by  fftirfiament,  and  yet  both  Were 
retcrsed.  And  I  think,  aa  this  matter  Stands 
Aow,  s^me  grentfemen  are  of  opinion,  by  tho 
ertdence  they  bAve  heard,  that  he  is  J^ifty ; 
btft  f  thfnk  nobody  bath  saM,  that  It  flppeatii  Uf 
bim,  by  the  evidence  he  hath  heard,  fnat  he  is 
maocent.  Now  I  desire  to  know,  whether 
eveky  man  moat  not  use  hia  consdenee.  to 
jodgfe  whether  there  be  sufficient  evidence  r  1 
tckoowledge  tliere  2s  no  sufficient  evidence  to 
convict  him  in  tVestmioater-haM  ;  but  there  is 
niore  to  satisfy  my  conscience,  and  the  world 
abroad,  than  if  Goodman  Waa  here  ^  bealdes  his 
^  deayiog  it,  von  have  the  evidence  of  the 
persons  thai  died,  who  Owned  the  Saole  thing: 
^dlmeotion  that  the  rather,  because  they 
confessed  it  to  persona  sent  from  this  house ; 
^d  did  not  only  confess  themselved  to  be 
^ilty,  but  acknowledged,  that  there  was  sisch 
J  coDSpiracy  j  and  sir  Wm.  iHirkj&S  ackhoW- 
1^^  in  partiObhfr,  that  he  was  to  raise*  a 
froop  of  horse,  and  that  the  French  Were  to  be 
niTiled  over:  is  this  nothing  for  the  legislative 
power,  that  IS  to  secure  the  peace  and  welfare 
of  the  fi^vemmentf^Genuemen  say  there  is 
« [irest  deal  of  dmger  in  this  matter :  some,  if 
Jw  acquit  bim,  <Aher8,  if  you  condemn  him. 
n  yon  are  satbAed  he  is  guilty,  by  this  Nil 
yoQ  set  a)r  a  land^mark,  that  others  may  take 
<^f«  they  do  nof  come  into  this  prediOainent : 
<>t;  Ihe  oflier  band,  if  you  reject  this  bill,  yoa 
^n  give  sdf antage  to  your  enemie* ;  wlien 


they  atjfatl  iee  a  man  that  is  so  nmoriom^y 
eoocertied  in  eidliii^  in  a  l^ivnch  army,  th« 
worst  of  your  enemiea,  to  be  seot-fhe.  If  he 
be  guilty,  what  danger  is  tberb  of  the  pre- 
cedent? When  a  person  in  the  Irke  nature, 
that  bath  (led  fbr  ft,  that  does  not  deny  it ; 
wbeti  living  perwns  eonfeas  h,  and  dying  per* 
sons  oonftrm  it,  then  there  will  be  danger  itt 
such  a  person.— tJpOn  the  whole  matter.  I 
think  there  is  bo  man  that  ever  1  beard,  tnat 
does  not  believe  bim  to  be  gulHy ;  and  it  ii 
strange  yoo  ahonid  want  evidence,  and  ye( 
every  one  think  him  gulKy  j  tfnd  I  tidok  no 
man  nraat  be  acquitted  or  condemned,  but  ae- 
eordiuj^  to  a  man'ii  eodscience.— An  hon.  per* 
son  said,  Porter  was  no  jpiod  witness:  if  Good- 
man waa  here,  he  wooid  nm  be  so  much ;  and 
yet  we  muse  aecmit  him  iiecause  Goodman  is 
not  here:  and  therefore,  opon  the  whole,  t 
think  you  will  give  y«trr  enemies  a  great  ad- 
vantage, If  you  acqoit  1dm ;  and  if  you  con- 
demn him,  yoit  will  do  yontieltea  right. 

Mr.  Omptr.  Sir,  being  coneerned  in  pro- 
secntions  or  this  nature  tvimout  doortf,  I  hat6 
hitherto  declined  ctfooeming  myself  in  any  de- 
bate of  this  evidence,  though  nnconcemed  in 
the  conduct  of  the  evidence  against  sir  John  , 
Fenwick;  but  behig  to  give  my  opinion  atid 
vote  as  a  judge,  1  snail  crate  leave  to  give  my 
aenae  of  this  matter.— 1  wmild  beg  leave,  in 
the  ffrst  place,  to  make  n^e  of  a  distinction, 
whieh,  1  think,  Will  serte  to  answer  several  of 
the  arguments  that  have  been  made  use  of :  1 
think  thete  are  two  things  to  be  considered; 
first,  his  crime,  and  the  proof  of  that  crime ; 
and  then  the  Other  matter^  done  by  lifm  subse- 
quent, &c.— The  crinie  and  proof  of  if  that  hath 
been  given  ajramst  him  at  your  bar,  fa  the 
ground  by  which,  I  think,  before  God  and  man, 
I  ought  to  give  nsy  affirmative  to  this  bill,  bt 
which  you  judge  nim  to  die.  What  be  bath 
done  sub^uent,  convtttcea  me  hi  htv  judg- 
ment, that  we  are  here  in  a  proper  method  and 
eourse  of  proceeding  against  him ;  therefor^ 
let  no  man  say,  that  yoo  hare  condemned 
liim  because  he  hath  protracted  (ps  trial :  no, 
you  have  condemned  him  for  halving  been 
gtftlty  of  high  treason,  manifestly  proved 
against  him :  then  let  them  not  ^y,  on  fbe 
other  handl,  will  yoo  condemn"  any  man  that  is 
rft  any  time  guilty  of  htgb  treason  f  No ;  htft 
when  a  man  is  guilty  of  the  worst  dliteimxiii, 
and  this  wonfd  have  been  manffestfy  proved 
against  him  In  the  ordinary  course  of  proeeed- 
11^,  but  that  he,  undertaking  to  atone  for  his 
enme,  and  aerve  his  eountiy,  hath  protracted 
his  trial  tin  one  of  the  cvldenee  h  gOti«; 
and  then,  though  he  pretended  fa  haver  a  re- 
serve,  which  h^  would  make  known  to  tbe 
king'^  ]>erson,  yet  when  he  thinks  be  is  otft 
of  the  ordinary  reach  of  itfStice,  he  sera  th« , 
josttce  of  his  country  at  xWffance.  These  are 
grounds,  not  why  be  is  to  dre,  hot  to  ju5tlf)r 
out  prooeeding  m  this  manner.— »?r,  I  woow 
beg  leave,  in  a  few  words,  to  take  notice  <jf  a 
few  thiog^  sAid  in  this  matter:  gentlemen  are . 
afhnd,  that  thlt  Wit!  be  iitAie  tiM^  of  by  poi- 
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ferity  to  the  disadvantage  of  boneet  men ;  and 
voii  have  been  told,  that  precedentji  have 
be^un  with  the  puoisbment  of  the  guilty, 
and  then  have  been  carried  on  to  the  puuisbtaeDt 
of  those  that  have  not  been  so.  It  is  true, 
there  hath  beeq  a  very  bad  use^  made  of  rery 
just  acts  in  relation  to  the  public :  but  what 
do  gentlemen  infer  from  thatP  Must  we 
have  no  such  tbioss  as  justice  P  Must  not 
the  guilty  be  punished,  because  the  same  me- 
thods may .  be  made  use  of  for  the  punishing 
of  honest  men?  I  am  not  afraid  of  what  use 
posterity  will  make  of  it ;  if  there  come  times 
of  violence  when  there  are  no  parliaments, 
thejr  will  not  want  this  precedent ;  there  are 
others  that  have  been  cited,  that  >vill  much 
more  justify  fliose  proceedings  ;  nay,  this  may 
protect  the  innocent.     If  a  bill  come  to  be 

Jroceeded  in  against  another,  he  may  say,  sir 
.  F.  was  heard  personally,  and  by  his  counsel ; 
that  the  evidence  was  produced  before  him, 
and  confronted  with  him.  An  inooceot  man 
may  say,  there  was  that  extraordioarv  in  his 
crime,  which  is  not  in  mine :  he  would  have 
introduced  a  foreign  army,  and  afterwards 
have  aggravated  his  crime,  by  endeavouring 
to  abuse  the  king,  and  creating  a  jealousy  be- 
tween the  kincr  and  his  ministers.— Sir,  in  the 
next  place  it  is  said,  that  here  is  not  legal  evi- 
dence ;  which  I  think  is  a  mistake :  and,  say 
some,  though  here  is  an  evidence,  that  really 
convinces  ihem  in  their  consciences  (I  am  not 
ashamed  to  make  use  of  that,  word),  yet  they 
are  not  for  passing  this  bill,  becanse  there  is 
not  a  legal  evidence.  With  submission,  that  is 
a  mistake ;  before  1  Ed.  6,  one  witness  was  a 
good  evidence  in  high- treason.;  but  there  was 
variety  of  opinions  touching^  treason  before 
that  time ;  but  neither  the  firet  nor  the  5th  £d. 
6,  in  the  |)enning  or  wording  of  tliem,  nor  in 
the  reason  of  ihem,  were  intended  to  extend 
to  the  high -court  of  parliament;  so  that  for 
aught  that  hath  been  said,  though  one  witness 
corroborated  by  circumstances,  as  this  case  is, 
and  the  confession  of  the  party,  would  not  be 
legal  evidence  below;  yet  with  submission,  it 
is  a  legal  evidence  in  parliament,  even  accord- 
ing to  the  strict  rules  of  law  ;  because  no  law 
hath  made  two  witnesses  requisite  in  this  case ; 
so  that  it  is  a  convinqing  evidence  ;  I  think  it 
may  be  justified  to  be  a  legal  evidence  ;  and  as 
'  it  convinces  me,  that  I  cannot  resist  the  belief 
of  it^  I  must  tie  for  this  bill,  notwithstanding 
what  some  gentlemen  have  said,  by  way  of  en- 
deavouring to,  explode  conscience  as  a  rule  not 
to  walk  by  in  this  case.  One  instance  given 
against  it  was,  because  a  hangman  has  not  a 
disci^tionar^  power  to  execute  a  man  according 
to  his  conscience,  and  put  him  to  what  sort 
of  death,  he  pleases ;  as  if  we  had  not  a  better, 
and  more  legal,  and  discretionary  power  in  tbe 
high  court  of  parliament  than  tl>e  hangman 
bas.-^But  we  are  told  of  several  instances, 
where  mad,  and  hair- brained  men  have  made 
use  of  their  conscience  to  palliate  tbeir  extra- 
vagancies. No  doubt  it  bath ,  and  let  me  tell 
you,  religion  hath  been  made  use  of  to  a  pra. 


tence  to  tbe  worst  of  villaiiies  b  all  ;Bges ;  and 
yet  I  hope  they  will  not  argue,  that  Acre  ought 
to  be  no  religion  neither^  for  a  guide  to  men's 
actions.  When  men  come  to  be  judges,  I 
would  know  what  rule  thev  can  have  better 
than  a  sedate,  well-infondM  conscience  ?  Be- 
low, when*a  legal  evidence  is  ffiven,  yet  the 
jury  are  not  bound  to  go  by  that  legal  evidence ; 
they  are  when  tiiey  have  heard  it,  judges  oi 
the  fact,  and  are  to  go  by  no  other  rule,  than 
what  is  ridiculed  here,  even  the  rule  of  their 
own  conscience.  It  was  said  early  in  the  de- 
bate, by  a  member  of  great  reputation,  that 
this  (except  Monmouth's  case)  b  the  first  pre- 
cedent of  a  bill  of  attainder  that  began  in  this 
house.  It  seems  the  ancient  way  was,  for  the 
lords  to  give  the  witnesses  their  oaths,  and 
when  they  thought  fit,  they  sent  down  a  ImII, 
and  the  commons  were  to  proceed  upon  it: 
(>nt  I  think,  with  submission,  this  is  a  much 
better  way  ;  and  I  bad  much  rather  gpve  my 
consent  upon  bearing  convincing  evidence,  and 
that  the  party  has  nothing  to  say  for  bimsdf, 
than  upon  any  bill  transmitted  from  the  lords, 
and  no  other  evidence  than  that  they  thought 
fit  to  pass  it.  Some  gentlemen  have  set  a  great 
weight,  or  rather  mistaken  the  argument ;  say 
they,  sir  John  Fen  wick  is  not  a  man  so  consi- 
derable as  to  endan^r  the  government.  Ad- 
mit that  those  that  have  spoke  for  the  bill,  baTe 
not  made  that  use  of  the  argument ;  but  this 
is  that  I  lay  my  finger  upon  in  particular ;  it  is 
plain  he  was  to  be  general,  and  knew  a  great 
many  of  the  officers.  I  am  satisfied  he  hath 
not  made  that  atonement  to  his  injured  coun- 
try, that  he  ought  to  have  done.  I  am  satis- 
fied that  unless  this  bill  proceed  steadily  against 
him,  you  will  have  none  of  that  discovery.—— 
[Here  he  was  interrupted  by  the  noise  of  some 
gentlemen,  shewing  dissatisfaction  at  that  way 
of  arguing.]  Mr.  Co wper  proceeds.  Do  not 
let  gentlemen  pervert  this  argument,  and  say^ 
will  you  hang  a  roan  if  bedo  not  confess?  No: 
but  when  I  have  heard  proof,  that  be  is  gnilty 
of  the  worst  of  treasons,  and  hath  aggravated 
bis  crime  in  that  manner  which  he  hath  done» 
he  deserves  to  die ;  unless  he  will  merit  bis 
life  by  a  discovery  of  what  he  knows.  1  tbiak 
it  is  of  the  highest  importance  to  you,  that  can 
be,  that  you  should  come  to  the  further  know- 
ledge of  the  other  branch  of  the  conspiracy ; 
tlie  meeting  of  the  French  king's  forces  id  Eng- 
land. I  think  you  are  in  a  proper  method, 
and  perhaps  may  have  a  better  issue  of  this 
bill  than  his  death ;  but  if  not,  he  will  but 
pay  the  debt  which  he  owes  to  the  justice  of 
bis  country. 

Mr.  Paget,  Sir,  I  cannot  believe  but  I  shall 
be  beard,  as  to  the  little  1  have  to  say,  with 
some  uneasiness,  after  so  long  a  debate.  But, 
sir,  since  I  did  take  tbe  liberty  to  give  my  opi- 
nion, why  I  was  against  ^ia  bm  before ;  I 
think  it  as  reasonable  to  give'you  my  reasons, 
why  I  do  not  stand  convinced  by  the  arguments 
I  have  yet  heard.  And  that  I  may  the  better 
gire  you  my  reasons,  I  shall,  as  well  as  1  can 
reniember,  repeat  some  of  the  argumeots  thtV 
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have  been  wged  for  the  immui;;  of  it.  If  I 
mistake  not,  some  of  the  ar^ments  have  ran 
apoQ  the  power  and  prerogative  of  parliaineiil ; 
someupoD  what  waa  proper  eridenoeia  tbas 
high  court  of  parliament,  other  thao  what 
woaU  be  io  other  plaoea  ;  otbera  upon  the  ez- 
traonitDarineas  of  the  oocasioD.  Aa  to  the  firat 
of  these  ai^meoto ;  aince  gentlemen,  much 
more  ezpenenoed  in  rules  of  parliament,  do  not 
think  fit  to  deliver  their  private  opinion,  what 
rales  parliaments  may  in  reason  be  sup- 
posed to  have,  I  shall  not  say  any  thing  to  that. 
—As  to  the  arguments,  of  what  evidence  shall 
be  sufficient  to  adjudge  a  man  to  death  in  tliis 
house :  1  confess,  1  shall  at  all  times  be  very 
careful  how  I  give  my  opinion  in  matters  of 
life  and  death  ;  because  I  think  the  greatest 
csutioo  is  to  boused  in  thai  case;  andforthis 
treason,  i  caunot  consent  to  give  my  opinion  in 
one  case,  that  I  shall  think  fit  to  retract  in  any 
case  afterwards.  If  I  understand  the  meanini; 
of  tlie  bouse,  it  is  not  in  favour  to  sir  J.  F. 
himself  that  gentlemen  oppose  this  hill,  but  lor 
fear  of  ushering  in  a  precedent,  that  may  be 
made  use  of  affainst  a  better  man.  I  confeas, 
here  is  a  worthy  member  that  apake  htf  t,  said 
something,  ra  bis  suvument  that  hath  some 
weight  with  me.  I  did  apprehend  by  the  ge- 
neral debate  of  the  house,  that  the  parliament 
had  no  rules  at  all,  but  what  they  would  fix  to 
themselves :  but  I ,  have^a  good  regard  for  hia 
opinion :  but  if  he  says  true,  the  evidence  be- 
fore you  is  not  legal  evidence  in  Westminster- 
hall  ;  but  it  in  legal  ef  idence  according  to  the 
rni^  Ar^ww...^:^^  in  ^^  ^y^  court  of  parlia- 
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meat :  but  I  tliink,  truly,  if  they  may  6e  pre- 
samed  to  hare  any  rules  to  go  b  v,  nothing  la  so 
plain  to  me,  as  tlwt  a  rule  of  their  own  of  so 
late  date,  as  the  act  for  regulating  tiiala  in 
cases  of  treaaou,  should  be  a  rule  to  them : 
aod  it  is  said  in  that  act,  that  after  such  a  day 
no  person  shall  be  brought  to  trial  in  any  case 
of  treason,  ^c.  but  he  shall  be  condemned 
upon  the  evidence  of  two  witnesses;  and  I 
most  needa  say,  that  act  that  waa  passed  last 
aessions,  is  so  much  for  the  liberty  of  the  peo* 
pie  of  Enghind,  that  J  think  it  will  be  very 
hard  to  rmal  that  substantial  part  of  the. law 
80  soon  after  it  was  made. — As  to  the  extraor- 
dmariness  of  the  case,  I  am  sensttile  what 
stress  bath  been  laki  on  that  argument,  aa  if 
the  suengtii  ef  this  government  did  in  some' 
measure  depend  upon  >  your  dispoaal  of  this 
natter  one  way  or  tbe  other :  and  since  that  is 
the  case,  I  shall  s|ieak  tenderly  of  it ;  for  1  do 
as  much  abhor  acts  of  treason  against  the  go- 
vernment, as  any  man  that  hath  spoke  for  thia 
hiU :  I  think  as  the  crime  is  to  be  distinguished 
vrom  all  others,  as  being  a  more  than  ordinary 
crime,  so  I  think  the  peraon  that  b  concerned, 
UQst  be  extraordinary  :  and  I  think,  with  sub- 
missioo,  there  is  some  difierenoe  between  prin- 
cipals and  seconds  in  an  act  of  treason.  When 
you  cannot  come  at  anoan  being  at  the  head  of 
^  rebellmn,  it  may  be  reasonaUe  to  pnMeed  by 
bill  of  attainder;  but  I  think  it  is  not  to  be 
used  upoa  alL  occaaioMt  or  whea .  yoo  may 


at  a  pevsmi  another  way ;  whkh,  I 
think,  is  the  case  of  this  gentleman.  I  am  of 
opinion,  that  there  does  not  depend  more  upon 
sir  J.  F.  now,  than  when  he  was  first  taken. 
Why  he  waa  not  tried,  I  ahali  not  examine  the 
reason;  1  suppose  it  was  because  be  gave  some 
assurance  of  his  confession ;  truly,  I  have 
heard  no  other  reason  for  proceedmg  against 
him  now,  but  those  papers  which  have  been 
adjudged  scandalous,  and  are  ao  to  all  intents 
and  purposes,  I  do  think  truly  ;  but  the  liberty 
of  the  people  of  Engknd  is  very  much  coii> 
cemed  in  the  revocation  of  that  act,  which  was 
promoted  for  the  liberty  of  the  people ;  and 
none  of  the  arguments  that  have  been  used  can 
convince  me,  that  I  ought  to  give  judgment 
upon  less  evidenoe,  than-  ia  provided  by  tha| 
act 

Mr.  Sloane,  Sir,  I  hardly  thought  I  should 
have  needed  to  have  troubled  you  with  my 
thoughts  in  this  matter,  but  that  this  honour- 
able  gentleman  that  spake  Ust,  haa  gone  so  far 
in  bis  reason,  as  to  speak  to  matter  of  Jaw :  he 
seems  to  extenuate  the  fault  of  sir  J.  F. ;  and 
gives  it  as  a  reason  why  he  ahould  not  he  at- 
tainted by  this  bill,  for  that  he  was  none  of  the 
principais,  but  only  an  mccessary  ;  there  is  no 
gentleman  of  the  gown  but  will  tdl  yoo,  that 
there  is  no  acoesiaries  in  cases  of  treason,  but 
Ihey  ai?  all  principals,  and  equally  guilty  ;  and 
there  is  no  evidence  in  this  case  to  make  him 
accessary,  but  be  is  either  principal  or  nothing. 
—When  1  have  made  this  observation,  give 
me  leave  to  tell  you  my  own  thongbu :  as  every 
ived  by  hia  own  faith,  so  may 


man  is  to  be  saved 

my  salvation  depend  upon  my  opinkm,  ao 
ing  to  my  consoienoe  m  this  matter,  which  is 
for  passing  this  bjlt.— The  last  time,  I  gave  you 
my  reasons  why  1  was  for  this  bill ;  aud  yet  I 
have  not  heard  them  answered,  though  a  gon- 
tleman  said  I  answered  myself;  but  I  will 
state  the  case,  and  desire  him  to  reply  to  me, 
I  did  say  then,  air,  and  do  so  again,  that  I  do 
not  thiiiK  those  aoandatous  papers  any  reason 
to  provoke  you  to  pass  this  bill ;  and  I  do 
think,  if  he  ahoukl  be  threatened,  it  would  be 
a  blemish  upon  his  confession.  Another  thmg 
I  put  out  of  the  case,  that  he  is  a  man  so  dan* 
geroua  to  the  government,  that  if  he  escape,  we 
are  all  undone.  I  do  take  him,  that  in  his 
person,  interest  and  friends,  he  is  not  so ;  and 
would  not  have  that  be  a  motive  for  the  pass- 
ing of  this  bill ;  but  take  it  upon  the  evidence 
that  is  before  us,  aod  the  nature  of  our  pro;* 
ceedings ;  then  1  will  say,  we  have  great  reason 
to  proceed  upon  this  bill,  for  the  preservation  of 
the  government,  and  for  this  reason ;  whereas  it 
is  insisted  on  one  side,  that  here  are  the  lawsand 
libertiea  of  England  at  stake,  and  nobody  knows 
whose  case  may  be  next.  Sir,  if  we  do  not  go 
upon  good  grounds  and  reasons,  that  we  do  not 
fear  any  body's  followmg,  God  forbid  we  should 
ooake  this  a  precedent!  But  pray  tiurn  the 
tables  on  the  other  side,  and  see  what  the  case 
will  be ;  that  here  is  a  gentleman  that  every 
body  of  the  house  does  Iwieve  guilty ;  that  bo 
hath  been  iaaooMipiraoy  to  bring  in  the  Frenchf. 
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aid  teoK  tbekto^ 
^  iM  we  had  ae  p 


;  aadtbeM 


icsm^beftira 
bad  ae  jNwer  to  raieli  hkft ;  wbat 
wiU  be  ihe  preeedeat  oa  Uie  allwr  aider  It 
will  be  emy  to  take  o^oae  of  tbe  wkaeiaes  by 
•  neo  of  graet  etUtea,  and  tbfft  tbope  iono  com- 
iD^at  tbeaoy  eveo  by  tbe  parUtmaltbeaaOBlfco  i 
Una  l^ariiaaieDt  waa  chT  opiiiNNi,  that  fSktj 
ceold  bot  cone  at  tir  J.  F.  tbou^li  tbey  mttt 
of  opbioo  that  be  waa  gfoilty  .-^Bot  iioir«  Sfr, 
to  that  wbfcb  ia  theifueittoii :  it  is  aMowad  by 
every  body,  you  may  do  what  yoB  pleose ;  but 
without  slraiBai^  your  kjg^Wative  power,  I  ahell 
oibrnay  thoughts  aad  reaaooa  Ibr  it,  apoa  Iheae 
three  aomta:  that  the  fhet  ia  treaaoo ; .  that 
heia  i^ainly  guilty ;  and  that  wo  ha?e  a  phtin 
jfliMietioB  ID  thiacaae,  tti  tbeotdinaiy  metheda 
aftd  prooeedioga  of  parlkmeot— Sir,  the  fcel  ia 
treasoo,  the  meetio^  at  several  times,  and  con- 
apifiB^  and  oooaultiii^  tobriftfj?  hi  a  French 
power  to  depote  tbe  kingr.  You  hoTe  beeO 
loM  by  aevtral  persooe,  aiw  the  counaei  a.t  the 
bir,  that  aoeh  meethiga  without  aone  nther 
ofert-aet,  la  not  treason ;  hot  I  aiirm  the  eoa- 
tnwy,  for  that  is  aa  orert-act  of  eawipassmg  the 
deith  of  the  kin^:  and  sir  Berth.  Shower,  who 
dM  Insist  vpon  it  at  the  bar,  did  otherwise  aet 
bis  part  ii^  it  at  the  trial  of  Mr.  Cook;  f^r 
bo  ofeied  it  at  lirst,  hot  aftorwarda  hed«aerted 
ikaaAthng^heeoaldoetscasd  npon;  foritia 
tho^niOB  of  aH  the jodfca,  npoa  a  late  resottt* 
tiafi.<^-Thea,  Bw,  the  fact  beial^  treason,  ia  no 
aeter  f0ttfici&,  We  are  vet  makiBf  that  trea« 
aon  wbitli  wea  not  ao*  but  we  ara  only  iodgfoff 
of  Ae  ihct  that  waa  treason  hefbre;  thoofh  if 
it  wsd  adoobt  whether  it  was  treason  or  no,  the 
pailieiBeDthath  a  power  by  95  Edw.  9,  tojodge 
that  trasso»,  that  the  conns  below  bare  no 
power  of.  The  next  thing  is,  whether  there 
oe  saffieieiit  etideaee  of  his  treason  before  no  T 
I  wBI  pot  It  oat  of  the  ease  ae  no  eonefaai? e 
evhtsneeat  aH,  what  Ooodmaii  bath  otid  npon 
hiioath  jfhrfber  than  that  there  waa  such  a 
wttnesa  that  did  and  could  ow^or  aoeh  a  thfn|^, 
aod  that  he  waa  eKamhied  before  the  jory ;) 
aod  tbia  I  wiH  take  npoii  me  to  aay  (and  1  wijf 
ffire  any  reaaoo  for  my  opiaiOBY,  that  tbe  par* 
fiBnentia  not  obliged  to  two  wttneasea  by  any 
tew  sow  in  beiiv:  ft  hath  been  told  yew,  tb«t 
iretti  the  time  of  £dw»  9,  one  witMse  wtit  svfll* 
cioHttlll  the  statote  of  Edw.  0.  Now  f  will 
prove  to  yon,  fiom  the  statote  of  Fhii.  and 
Slary,  that,  by  tbe  commoar  law,  and  afl  the 
tine  between  the  reign  of  Edw.  9.  tmd  Edw.  6. 
one  witness  was  saftcfont  for  this  ireaoon.  For 
tbdataAote  of  Phil,  aad  Manrdoea  say,  that 
any  person  that  shall  brvri^  itom  beytind  sea 
ahy  Ihlae  tnd  eoonterfeh  e^rn,  or  be  eceCMSd  or 


may  I 

dieted,  arnuMod,  contieted,  or  ottahitid  hy 
sttch-like  evidence,  $M  nt  soch^like  maaner  as 
was  aOenstomed  before  the  first  year  of  km^ 
Edw.  6.  Now,  what  wta  the  reason  of  that 
atatuttf  before  the  atBtate  of  Edw.  6?  Thoao 
cOmierfeits  were  to  he  tried  by  one  witness  $ 
■BQ  uMueioie  ai  i ma  oay  bit  pre  eouuiei iviieis 


aad  atteffOroof  lalee  ^tift  hare  bees  aftAihtod  ft^y^ 
oBowitiMsa^    itiasBldBgahi,tbattfaOrebitlte 
law  of  BBtMs,  aad  the  tow  of  God,  to  the  oof»'- 
ttary.    Geatlomett  hare,  said  aereral  ttaies  aiT« 
rsady,  that  is  imirdier  and  felony  one  wH- 
new  iaantteieiit ;  whieb,  aavhiff  Mme  fitrff^ 
pam  of  the  jiadgiMBt  aa  to  tbe  foifoitareaini 
attaaMb^  of  the  bfood,  is  the  sane  penaHtetf. 
Woare  pot  in  thotaad  where  that  kwwaamforce'. 
fee  by  that  law,  as  to  Ooanmon  fHons,  there  was 
a  reaiitittfon  only :  Bot  1  wocdd  pnt  a  rentltf- 
maa  that  sits  by  the  bar  this  case ;  by  tlv# 
same  hnr  of  Deittereoomy  and  Mambers,  Ib^t 
be  hath  quoted,  adoltory  is  deith :  wHI  y<n  be 
ooatented  that  that  sbowd  beaoheref    They 
are  either  All  of  them  m  force,  or  nono  of  them 
ia  force,    1  do  aay,  that  by  the  statote  of  Edsr . 
S.  and  eror  after,  tiM  the  statote  of  Edw.  6,  one 
witness  waa  sufficiettt  to  convict  any  nan  ttf 
treason.    And  I  do  say,  that  the  statutes  <n 
Edw.  0  do  not  preclude  the  pariiament  from 
any  method  of  orDOM^Anga.    The  statute  aay^, 
that  no  man  tmell  be  iaibeted,  Btc,  nor  shaR 
tbey  prou.^  upon  such   indietment.    From 
wbieb  words  in  tfaesfatnte,  I  do  phdnfy  nmbe 
it  appear  to  ony  geuHeman  that  wilt  read  it,  if 
is  oawfiaed  only  to  the  ootrrts  of  VTearminster- 
faall:  For  certaia^^  yon  cannot  caH  a  biH  of 
attaiflder'to  he  b  ptaceediog  open  an  indict- 
ment;    Whet  I  aay,  to  onfy  to  ditcfaarge  my 
own  conseieBee,  and  to  salve  the  tender  coit . 
scieneeaof  them  that  hear  me;  and  therefore, 
I  desire  them  ntret  to  say,  that  there  ought 
to  be  two  iritnessei,  bHh^e  th^  answer  what  f 
hOTO  said  opon  that  stotute.    Then,  Sir,  you 
bavo  need  hot  of  one  witness,  and  you  hare  ta& 
captain  7  Porter  beforeyou;  who,  1thKrif,ttot- 
whhstanding'  all  that  hath  been  said,  is  a  cre- 
dible witness.    A  gentkiman  mane  some  oCgec- 
tkian  to  his  credit,  and  toM  you,  he  was  not  to 
be  believed,  because  he  was  rn  the  same  con* 

Sracy,  and  had  been  In  soch  a  riffainoos  ac- 
a  r '  But,  Sir,  the  same  (rentleman  bath  of^en 
oouAned  yon  to  tbe  nfles  of  Wostmiaster-ltaff ; 
and  he  hath  told  yotf,  it  is  a  wroug^  pb(ce  here, 
andlbBt  a  mfta  bts  not  so  good  a  trial  bereao 
in  Wcstwioster-bBi^lf  by?  the  thin|Mb«t 
WM*  spoke  of,  of  his  beraff  concerned  in  the  tts- 
sasainalion,  end  of  bii  bemg^  a  foHow-oonspira- 
tor  wHh  them,  which  i»  now  ifi^ped  <s  an  ob|ec- 
tion  before  yon,  is  nooopjcwou  m  Westtmoster- 
ball.  !  would  only  take  notice  of  nnother  ob- 
jection uiii  ffentlenau  made  to  the  witness, 
which  be  said  he  had  fVom  the  bar;  wbmfawas, 
tbatcttptain  Forter  was  not  pardoned,  and  he 
waa  now  drwtefi^  for  hit  inuvoh  ;  But  that  is 
so  for  nom  what  ought  to  be  ipioffid',  thBt  fac 
uiat  "tflid  it  ong^ht  to  he  reptimBBosd  for  it. 
He  made  knottier  <n||eovon  agamst  Im  beite^  a 
goodwitness,  ond  comptred  it  to  tbe  esse  of  an 
htmdredor :  bttt  he  did  not  remember,  that  tne 
mtntbafWBtircMedtaB good  witness;  andfhe 
reason  is,  because  ot  tbe  necessity  of  the  thni|^, 
and  tbst  no  otbcrt  can  be ;  and  (he  defomfaoit 
itt  an  hnndfed  cnnnot  be  n  wftneaf  becnoso 
there  may  be  otbore;  and  thatitf  the  reaMn  df 
thto  caor.    And  for  the  ptweeJeirti  br  R.  9tfs 
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^ _        diftrMee»  of  ihe 

,  «iA4b9  0tm  mtmtai  Ihe  oCher:  and 
thinr  wiM  Ml  ravened  vikui  tlie  pmi  of  ju* 
mfictnn,  lb»l  teftMe  of  tto  diab'ci)*  firbto  ^ 
'igi;  apd  Mbudy  Jbad  praleoded  to 
tbo  c«M  of  Um  lUgicideo;  Ibey  irore 
aoikAiolfcekv^I  MOMOttcfa  MwereMta- 
•UjtiiodMoraiboptriiMMiil;  MittlNipurlia* 
ft  piled  dUBwm  ittdgmeBl  oo  IImb  ;  tod 
tone  of  Aen  wen  m  caModjr.  Wliot  vao 
Md  yoii  «f  Cromwdl't  omo  mmI  olbera,  tiKy  go 
•if  Ihowa^e  umm,  Ihol  they  #cra  aot  iwaund, 


tkoogb  Ifaty  wero  wcoiiody 

CoL  Wkmrton.  A  MUBmon  lololy  told  yoa, 
we  hod  lately  paavd  an  ad  for  ttiaJf  ie  eaaoB 
ef  treat la^  aed  eov  we  era  ia  Ihia  pfocffdieg, 
ehooi  Atmt^  wirthinff  ibat  jseonttaiy  to  it: 
Thaiwethifig  that  woold  Miok  with  om,  if  I 
cosld  eot  aeawer  it;  bet  I  eppoal  to  erory 
gf  aHwaae  ie  thia  hoaw,  whaifaer  that  aet  haA 
any  watt  of  riiaiine  totriab  ie  pariiaaMBt ;  Ar 
that  b  ealy  to  dweat  the  eoorta  io  Weatmillalc1^ 
hall,  fbafttoeiythiatosay;  Ithiaktbeeri- 
deeee  wmf  §aU  bclbre  yen.  I  think  yoo  hate 
had  one  very  gjomA  witana,  and  the  oooneel  Ibr 
the  twiawiorhad  liharty  to.  oaefitwt  hm ;  If  be 
bad  not  hcoe  gaBlty,tho  piiNMr  at  the  bar 
woaM  bete  deniodit:  1  an  eonrhioed  of  the 
tnitb  of  it,  and  any  eonaoianea  ia  to  make  a 
jodMant  nfoa  it,  and  that  ia  all  we  can' 

llir«  Uffr€^  •  A  worthy  gmtlamao  of  the 
loag  robe  hm  t«kan  pavM  to  find  out  praoo* 
de^  to  jnrtily  oor  proooadMiga ;  and  another 
aaya,  tbm  ia  no.act  to  cireuaiM^ibe  o«r  pro- 
caedinga.  But  aaee  gontlomen  diftr  ao  mocbi 
it  giraa  aM  a  great  deal  of  oantion.  Thia  I 
Icnow*  then  ia  a  tew  of  the  knd  by  which 
yaraeea  oofht  to  be  gerenod :  I  take  thk  to 
he*  an  egtrnprdinary  aeethed  of  paeeoadiogy  and 
I  hope  the  lorda  will  take  aaore  care  of  the 
aaatter  then  the  cotooMina. 

Mr.  £d.  HmtUy.  Sir,  1  eaaootaatiify  myielf 
tohetethb  bill;  and  in  a iew  worda,  I  ahaH 
gire  toy  raawo  fiar  iL  It  hath  been  aaid,  that 
OM  pnraaaMnt  ia  aniiBMlad.  I  do  agrae,  that 
we  afe.not  tied  to  the  mlea  of  Wcatnunater- 
heU.  I  aball  only  mention  the  Moeon  why 
two  witneave  are-  leqniied  in  oaaee  of  high- 
traaaun.  Jf  any  will  look  into  the  biatory  of 
fia|[knd,  they  wiUIInd  it  bath  been  oAen  the 
dwign  ef  the  crown  to  tmnip  op  pkta  upon 
theairttieet;  end  theraieratheaaaoto  took  par- 
'     "  be  two  witneatoa  to 


proretbeftct:  Thia  ia  the  reaaen^  of  the  hiw, 
and,  I  think,  npon  it  the  libeHy  of  the  »ab|eet 
ia  founded;  and  therelbre  i  eannot  be  for  thia 


Then  the  faeation  for  passing  this  Bill  was 
put,  and  the  House  dirided.  Ayes,  189; 
Noea,15a. 

Behig  time  oarried  hi  the  afirmatif  e,  the 
Bill  wan  wit  np  to  the  Lords  for  their  cob'^ 


PKOCEBDmeS  IN  THE  HoVSC  OF  LoBOS. 

The  I^nla  took  a  rery  extraordinary  method 
to  force  their  absent  members  to  oorae  to  toww. 
They  aep.t  messengers  tor  them  to  brii^  them 
upi  which  seemed  to  be  agieatbreaebonthctf 
dignity ;  Ibr  the  pririkgeof  mahiegn  prosy 
wag  an  uadoohted  right  bekMttia^  to  tl|at 
peerage;  hut  those,  who  intended  to  throw  eat 
the  bill,  resoked  to  harea  full  Boose.  The 
bill  net  with  great  oppositian;  and  the  debatoi 
were  the  warag^at,  and  lostod  the  langeat^  «f 
any  that  had  erer  been. 

The  sobstaoeoof  theargumantsin  the  Hesse 
of  Lords,  broHght  against  this  way  of  pncead- 
iog  bj  biU  of  ettamder,  was,  that  the  Jaw  was 
til  men'a.socnritKt  aa  well  aa  it  os^t  to  be 
theirrule;  If thwwaaonee. broke tbmigh,i» 
maewasaaCi;  men  wouMbepreanmodgiMlty 
wiibout  l^gai  proofs,  and  be  ran  down,  aai 
doftnoyedbyatarrsot;  two  witnemes  eonmed 
neoemary,  %  ao  indispetahle  law  ef  jueike,  to 
urore  a  man  guilty:  the  law  of  God  giren to 
Moaea,a8  weliaa  theiaw  ef  Bogknd,! 
noeessatyt  And,  beaidea  all  toramr 

Uw  lately  mode  fe  triala  m  enseaof . 

waa  such  a  aacied  one,  that  it  waa  to  be  hoped, 
that  wen  a  parliament  wo  aid  net  mahe  a  hnnsh 
upon  it,  A  written  depoaitian  wm  ao  eva- 
denoe,  beopMisefhepenoaaoeuaedoaiddnathmw 
the  benefit  of  Oram  ioteivegatiog  the  witnaas, 


the 


^ iotelvegatiog  I ^— .•^, 

by  which  mueh  ftJaeswearing  waa  often  detect- 
ed :  Nor  eauU  tfaeendeneo  given  m  one  tridi 
he  brought  against  a  ama,  who  was  not  a  paity 
in  that  trial:  tba  evidence,  that  wna  efiltted  to 
a  grand  jury,  waa  to  be  examined  all  orec 
agam,  at  the  trial;  till  thatwea  done,- it  waa 
not  eridenee.    It  did  not  appear,  that  Fenwick 


bimaelf  was  coneemcd  in  the  pradioe  ., 
Portor:  What  hia  lady  did,  oonM  not  be 
charged  en  him.  No  eridenee  waa  biemhl^ 
that  Goodman  waa  practiaad  on ;  so  hisinth* 
drawmg  himaelf  could  not  he  charged  on  Feto> 
wick.  Some  very  bUck  thinga  were  peavei 
Geodamn,  which  wonM  he  atrsng 
to  eat  aside  his  fteatimony,  thongfa  he 
werepiejMnt;  and  that  proot;  which  had  been 
brought  in  Gook'a  trial,  against  Peeler^  evi- 
dence, was'agam  made  uarof,  to  prove,. that^ 
aa  he  waa  the  single  witoesa,  ao  he  waa  a  donbt- 
fol  and  aetpected  one :  nor  was  it  praper,  thm 
a  hill  of  thia  nature  ahonU  begin  in  the  Hosue 
of  Commons,  which  eouU  nottakeezamienlieno 
upon  oath.  ThsMwerethe  argoaaentefwed  by 
theLnds,  aa  well  aa  thoCkHnmons,  againittha 
biH. 

On  the  ether  aide,  bishop  Burnet  being  con- 
vinced, that  Penwick  waa  guilty,  and  that  thf 

of ^'- — "^ *-.^-f— «: 


^  by  way  of  attainder  waa 

not  only  lawful,  but,  m  some  oases,  neoeasary^ 
and  having,  rooreovjv,  by  his  seatoh  mtopar- 
Hantontary  proceodmgs,  on  snob'  ocoaaionay 
when  be  wrote  the  History  of  the  Refbrmation, 
seen  further  mto  those  matters  than  otherwiiO 
he  should  ever  have  done,  he  tlionght  it  incum* 


bent  upon  him,  when  his  opitiion  ,.^.««i »..»«. 
him  to  the  severer  side,  to  open  hfai  reaoenT'it 
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jastificatiOD  of  hii  vote ;   which  he  did^  to  this 
effect: 

*•'  The  nature  of  ffovemmeiit  reqnired,  that 
the  legblature  should  be  recurred  to,  in  extra- 
•rdiaary  cases,  for  which  efiSMStiial  provision 
coold  not  be  made  by  fixed  and  standiu|(  Uws. 
Our  common  law  grew  up  out  of  the  proceed- 
ings of  the  courts  of  law :  afterwards  this,  in 
cases  oftreason,  was  thought  too  loose;  so  the 
law,  in  this  point,  was  limited,  first,  by  the  fa- 
mous statute  in  £dw.  Sd's  time ;  and 'then,  by 
the  statute  of  £d.  4th's  time,  the  two  witnesses 
were  to  be  brought  face  to  face  with  the  pei^u 
accused ;  and  the  law,  lately  made,  had  brought 
^  method  of  treason  to  a  yet  further  certainty. 
Yet,  in  that,  as  well  as  in  the  statnte  of  £dw. 
3,  parliamentarj'  proce^ings  were  still  except- 
ed. Anil,  indeed,  though  no  such  provtnon 
had  been  expresdy  made  in  theacts  themsehrcs, 
the  nature  of  government  puts  always  an  ex- 
ception in  favour  of  the  legislative  authority. 
The  legislature  was,  indeed,  bound  to  observe 
justice  and  equity,  as  much  if  not  more,  than 
the  inferior  courts ;  because  the  supreme  court 
ought  to  set  an  example  to  all  others.  But 
they  might  see  cause  to  pass  over  forms,  as 
.occasion  should  require.  This  was  the  more 
reasonable  among  us,  because  there  was  no  na- 
tion in  theworld^  besides  England,  that  had 
•not  reoooTK  to  torture,  when  tbe  evidence  was 
.probable,  but  defective.  That  was  a  mighty 
restraint,  and  strode  a  terror  into  all  people  : 
and  the  freest  government,  both  ancient  «nd 
modem,  thought  they  could  not  subsist  withoat 
it.  At  present,  the  Venetians  have  their  civil 
jurisdictions,  and  tbe  Grisons  have  their  high 
courts  of  justice,  which  act  without  the  forms 
of  law,  by  the  absolute  trust  that  is  reposed  in 
ihem ;  such  as  the  Romans  reposed  in  dictators, 
in  the  time  of  their  liberty.  England  had  nei- 
ther torture,  niir  any  unlimited  magistrate  in  its 
oottstitation ;  and  therefore  upon  great  emer- 
gencies, recourse  must  be  had  to  the  supreme 
legiriature.  Forms  are  necessary  in  subordi- 
pate  cases  ;  but  there  isno  reason  to  tie  op  the 
supreme  one  by  them.  This  method  of  attain- 
der bad  been  practised  among  us  at  all  times. 
It  is  true,  what  was  done  in  this  way  at  one 
jkime,  was  often  reversed  at  another  ;  but  that 
was  the  eflQctoftbe  violence  of  the  times,  and 
.was  oocastoned  often  by  the  imustice  of  those 
attainders.  The  attamders  of^mferior  courts 
.were,  upon  the  like  account,  oflen  reversed : 
But,  when  parliamentary  attainders  went  upon 
good  grounds,  though  without  observing  the 
forms  of  law,  they  were  never  blamed,  not  to 
say  condemned.  When  poisoning  was  first 
practised  in  England,  and  pot  in  a  pot  of 
porridge  in  the  bishop  of  Hochester's  house, 
this,  which  was  only  felony,  was,  by  a  special 
Jaw,  made  to  be  hi^h  treason;  and  a  new  pu- 
nishment was  appoiDted  by  act  of  parliament. 
The  poisoner  was  boiled  alive.  When  the  nun 
(^Kent  pretended  to  visions,  to  oppose  Henry 
B*s  divorce,  and  his  second  marriage ;  andsaidf, 
if  he  married  anun,  he  should  not  live  hmg 
after  it,  but  shoiad  die  a  villain's  d^h ;  tbk 


was  judged  in  parliament  to  be  high 
and  she  and  her  accomplices  soifered  aioeord- 
ingfy.  AfWr  that,  there  passed  maay  aHain- 
dm  in  that  reign,  only  upon  depositKNia,  that 
w«ve  read  in  both  houses  of  v  parliament.  It  is 
true,  these  weae  much  blamed ;  and  there  was 
great  cause  for  it :  There  were  too  many  sf 
them  ;  for  this  extreme  way  of  proceeding  is 
to  be  pnt  in  practice  but  seldom,  and  upon 
great  occasions ;  whereas  many  of  these  went 
upon  slight  grounds,  such  as  tbe  sufleringsome 
passionale  and  indecent  words,  or  the  nshig 
some  embroidery  in  gannents  and  coats  of  anus 
with  an  ill  intent.  But  that,  which  was  indeed 
execrable,  was,  that  persons  in  prison  were 
attainted,  without  being  heard  in  their  de- 
fence. This  vrasso  contrary  to  natural  justice, 
that  it  could  not  be  enough  condemned. 
In  Edward  6's  time,  the  lonl  Sevmoor  wss 
attainted  in  the  same  manner,  only  with  this 
difference,  that  the  witnesses  were*  brought  to 
tbe  bar,  aiid  there  examined  ;  whereas  fbrmerly 
they  proceeded  upon  some  denositiona,  that 
were,  read  totbem.  At  the  duke  of  Somer- 
set's trial,  which  was  both  for  high  treason 
and  for  felony,  in  which  he  waa^  acquitted 
of  the  treason,  but  found  guilty  of  the  felo- 
ny, depositions  were  only  read  against  him  ; 
but  the  witnesses  were  not  broi^t  face  to 
face,  aa  he  pressed  they  might  lie.  Upon 
which  itwa8,'thatthefblfowiug  pwliamenten* 
acted,  that  Ae  accusers  (that  is,  the  witnesses) 
should  be  examined  face  to  face,  if  they  .were 
alive.  In  Elizabeth's  time,  the  parliament 
went  out  of  the  method  of  law,  in  all  the  steps 
oft' their  proceedings  against  the  queen  of  Scoli. 
It  is  true,  there  were  no  parliamentary  attain- 
ders in  England  during  that  long  and  glorious 
reign,  upon  which  those,  who  opposed  the  bill, 
had  insisted  much  ;  yet  that  was  only,  because 
there  then  was  no  occasion  here  in  England  for 
any  such  bill.  But. in  Ireland,  where  some 
things  were  notoriously  true,  which  yet  could 
not  he  legally  proved,  that  government  was 
forced  to  have,  on  many  dio&rent  occasions, 
recourM  to  this  method.  In  James  I's  time, 
those,  who  were  concerned  in  tbe  Gunpowder 
Plot,  and  chose  to  be  killed,  rather  than  taken, 
were  by  act  of  parliament  attainled  af^er  their 
death  ;  which  the  courts  of  law  could  not  do, 
since,  by  our  law  a  man's  crimes  die  with  him- 
self; for  this  reason,  because  he  cannot  make 
his  own  defence,  nor  can  his  children  do  it  for 
liim.  The  famous  attainder  of  the  eari  of 
Strafford,  in  icing  Charles  I's  time,  has  been 
much  and  justly  oensuted,  not  so  much  be* 
cause  it  pawd  by  bill,  as  becau^  of  the  w^w^ 
tice  of  it.  He  was  accused  for  having  said, 
upon  the  house  of  commons  refusiog  to  gtant 
the  subsidies,  which  the  king  bad  asked,  'That 

*  the  king  was  absolved  from  all  the  rules  of 

*  government,  and  might  make  use  of  force  to 
'  subdue  this  kingdom.'  These  words  were 
proved  onlv  by  one  witness,,  all  tfaci  rest  of  the 
council  who  were  present,  deposing,  that  they 
remembered  no  such  words,  and  were  poaittve, 
that  the  debate  ran  only,  upon  the  war  with 


?5Sj 


^^itm  a  BiS  tfAttainJ^. 
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SuotlnMT :  M  tbat  tboosb  « tliw  |i)ngd«iii/ 
sin^y  taken,  mast  be  tfoeantof  EfwtaDd,  jet  it 
might  well  he  meant  of  '  that  kiogdoni,'  which 
WIS  the  aubject  then  of  tbe  debate.  Sioee  then 
the  words  were  capable  of  that  fa«roorab)e 
lense,  and  tbat  botb  he,  who  spoke  tbem,  aod 
tbey,  who  beard  tbem,  affirmed,  tbat  tbey  were 
roeaot  and  understood  in  tbat  sense,  it  was  a 
iDQSt  pernicious  precedent,  first  to  take  them 
in  tbe  most  odious  sense  possible,  and  then  to 
destroy  him,  who  said  tbem,  upon  tbe  testi* 
mooy  of  one  stogie  exceptionable  witness. 
tV  bereas  if,  upon  the  commons  refuaiog  to  grant 
tbekiag's  demand,  be  had  plainly  advised  tbe 
king  to  subdue  bia  people  by  force,  it  is  bard  to 
tell,  what  tbe  parliament  might  not^stly  have 
done,  or  would  not  do  again  in  the  like  case. 
InCbsrles  S'a  time  some  of  the  most  eminent 
of  tbe  regicidea  were  attainted,  after  tbev  were 
desd ;  and  in  king  James'a  time  thedakeof 
Hoomoatb  was  attainted  by  IhU.  These  kst 
ituioders  bad  the^r  first  beginning  in  the 
bouse  of  commons.  Tbua  it  appear^  that, 
these  last  two.  hundred  yofirs,  not  to  mention 
nseb  antienter  precedents,  tbe  natioo  bad 
«pop  extrfordioary  occasions  proceeded  in  this 
parjiamentiinr  way  by  bill.  Thec^  were  also 
msny  preceoenta  of  t,M  method,  .iind  where* 
u  it  was  said,  that  an  ill  parliament  might 
cury  these  too  far,  it  is  certain,  that  tbe  natioi^ 
sod  every  person  in  it,  must  be  safe^  when 
tbey  are  m  their  own  hands,  or  in  those  of  a  re» 
pressQtatiTe  chosen  by  themselves.  As,  oo 
tbe  other  hand,  if  tbat  be  ill  chosen,  there  is 
BO  help  fpr  it ;.  the  nation  must  perish,  for  it  is 
by  Uieirown  faulL  They  have  already  too 
»aay  precedents  for  this  way  of  proceeding,  if 
tliey  intend  to  make  an  ill  use  of  them.  But  a 
precedent  is  oi|ly  a  ground  or  warrant  for  the 
m  proceeding  upon  the  like  occasion.  Two 
ndes  were  laid  down  for  all  bills  of  this  nature; 
fir^tbat  the  matter  be  of  a  very  eztraordioiirY 
it^rp.  Lesser  crimes  hat)  better  be  passed 
over  than  punished  by  the  legislature.  Qf  all 
tbe  crimes,  tbat  can  be  contrived  against  tbe 
iation,  certainly  the  niost  fieinous  one  is,  that 
^briogiog  in  a.  foreign  force  to  conquer  us. 
Jjhis  rums  bo^h  us  ^d  our  posterity  for  ever. 
Distractions  at  home,  bow  fatal  soever,  even 
.though  they  should  end  ever  so  tragically,  as 
^nonoe  did  in  tbe  mnrder  of  tlie  king  and  in 
»  militaiy  usurpation,  yet  were  capable  of  a 
cnsis  apd.  a  cure..  In  the  year  1660,  we  came 
1^  to  our  wits,  and  all  was  set  right  ^gain. 
vT  heteas  theee  is  no  prospect,  after  a  foreign 
wnqiiest,  but  of  slavery  and  misery.  And, 
bow  bUck  soever  tbe  assassinating  a  king  most . 
need  appear,  yet  a  foreign  conquest  is  worse ; ! 
It  IS  as^ttsinating  tbe  kingdom ;  and  therefore 
|he  inviting  and  contriving  that  must  be  the 
wkest  oicrimes.  But,  as  the  importance  of 
»«  matter  ought  to  be  equal  to  soob  an  unusual 
^ay  of  proce^iog,  so  the  certainty  of  tbe  facts 
OQ^ht  to  be  such,  that,  if  the  defects  in  legal 
proof  are  tp  be  supplied,  yet  this  ought  to  be 
i!L5P*  ^^  grounds,  as  make  the  fact 
"♦bsrged  appear  so  erideatlj  tme,  'that  though 
VOL.XUI.  ^» 


•  eo«H  of  bW"  coiiM  net  psocMdf  u^ieti  it^  yel 
no  mas  cookt  raise  in  himself  a  donbt  concern* 
ing  it.  Antiently  treason  was  judged  as  a  fe^ 
lonT  still  is,  upon  such  presumptions,  as  satis* 
fled  the  jury.  The  kiw  has  now  limited  thia  Xt^ 
two  witnesses  brought  face  to  face.    But  tb« 

Krimment  may  still  take  that  liberty,  whicl^a 
nied  to  mferior  courts*  of  judging  thia  roat« 
ter,  as  an  ordinary  jury  does  in  a  case  of  ftlony. 
In  the  present  case  tliere  was-  one  witness  viva 
«oee,  upon  %vbose  teistimony  several  persons  haA 
been  condemned,  and  hail  suffbred ;  and  these 
neither  at  their  trial,  nor  at  their  death,  dis<* 
pfoved  or  denied  any  cireomstance  of  his  depo* 
sitions.  If  be  bad  been  too  much  a  libertin* 
in  the  oouraeof  bis  lif^  that  did  not  desttojf 
bis  credit  as  s[  witness.  In  the  first  trial -this 
might  have  made  him  adoubtfui  witnete  ;  but 
what  had  happened  sipce  had  destroyed  the 
possibility  even  of  suspeeting  his  evideiioe;  A 
par^  bad  been  in  inteTest  concerned  4i>  inquire 
mto  his  whole  life,  and  ift  the  present- case  bed 
f\ill  time  ibr  it  |  and  every  oircamstanoe  of  bto 
deposition  had*  been  examined ;  and  yet  no^ 
thmg  bad  been  discovered,  that  oouki  somueli 
as  create  a  doubt.  AH  vvas  still  untoetbed^ 
sound,  and  true.  The  only  circumstjme^  ni. 
which  the  dying  speeches  of  those,  who  suflfeved 
on  his  evidence,  seemed  to  contradict'hitn,  was. 
ooneemingking  James's  coitimissioo  \  yet  none 
of  tbem  denied  really  what  Poner  had  depos- 
ed, wbkrh  was,  that  Qbarnock  Aold  him,  that 
tliere  was  a  commission  come  from  king  Jamea 
for  attacking  the  prince  of  Orange's  guards. 
They  only  denied,  that  there  was  a  commtssioii 
for  assassinating  him.  '  Sir  Jolm  Friend  and  sir 
Wm.  Perkins  were  condemned  for  the  consuK 
tatioa  now  given  in  evidence  against-  sir  John 
PenWick.  They  died  not  denying  it.  On  the  * 
contrary  they  justified  all  they  had  donie^  It 
could  not  be  supposed,  that,  if'  there  had  beeft 
a  tittle  in  tbe  evidenoe  that  was  fakie,  tbey 
should  both  have  been  so  far  wanting  to  them- 
selves and  te  their  friends,  who  were  to  be  tried 
upon  the  same  evidence,  as  not  to  bav^  declar- 
ed it  in  the  soVemnest  manner.  Thne  things 
were  more  undeniably  certain  than  (the.  evi- 
dence  of  ten  witnesses  could  poistUy  -b^ 
Witnesses  might  conspire  to  swear  a  falsehood ; 
but,  in  this  case,  the  cironmstanoes  took  away 
the  possibility  of  a  doubt  And  therefbre  the 
parliament,  without  takintsc  any  notice  of  Good*- 
man's  evidence,  might  well  judge  Fenwtck 
guilty ;  for  no  man  could  doubt  of  it  in  bis  o^vn 
mind.  The  antient  Romans  were  rery  jealous 
of  their  liberty;  but,  how-exect  soever 'they 
mij^ht  be  in  ordinary  cases,  yet,  when  any  of 
their  citizens  seemed  to  have  a  design  of  mak« 
ing  himself  king,  they  either  created  a  dictator, 
to  suppress  or  £»troy  bim,  or  else  the  people 
proceeded  against  him  in  a  sumnoary  way.  By 
tbe  Pordan  law,  no  citizen  conid  be  put  to 
det^tb  for  any  crime  whatsoerer ;  yet  such  re- 
gard did'the  Romans  pay  to  justice,  even  above 
law,  that,  when  the  Campaniatt  legion  haA 
perfidiously  broice  in  upon  Rheginni,  and  pil- 
laged it,  they  put  them  allto  death  for  it.  In 
3  C 
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the  evid«noe  was  clear,  and  tbe  daofer  estranie, 
the  aooonplicesioitweffeezecuteil,  notwilb- 
ataodipg  the  Pordan  law.  And  Urn  waa  dooe 
by.  the  order  of  the  aenale,  without  either  hear- 
Ij^tbefii  make  their  owd  defence,  or  ailautting 
$mm  to  claim  the  right,  which  the  Valerian 
law  ga?e  them,  of  an  appeal  to  the  people,  yet 
|hat  whole  proceeding  was  chiefly  directed  by 
the  two  graateat  asaertera  of  public  liberty,  that 
^er  Uf  ed,  Cato  and  Cicero.  And  Cnaar,  who 
opposed  it  on  pretence  of  its  being  agamat  the 
Porcian  law,  was  for  that  reaaon  auapected  of 
being  in  the  conledrr^y.  It  appeared  alWr- 
airardt,  how  little  regard  he  had,  either  to  law 
«r  liberty^,  though,  upon  this  occasion,  he  had 
made  uae  of  the  one  to  protect  those,  who  were 
In  aploi  agninat  the  olher.'^ 
•  This,  laat  ezpnsaion  was  much  resented  1^ 
Iboai^  who  were  against  the  bill,  as  carryinij:  a 
•evere  reflection  upon  them  for  opposing^  it ; 
-.and  indeed  the  biabpp,  tbouffh  he  ooly  omred 
ivhat  reasons  oco^ned  to  bim  to  justify  his 
votiogfor  the  bill,  fell  under  n  grkt  load  of 
isensure  on  this  occasion. .  In  condnsion,  the 
>iU  passed  by  a  small  majority  of  aeven  voioes 
4i4y,  there  being  66  for  it,  and  60  against  it 

A  Lai  eftkt  Lords  for  andogtmut  the  BilL 

'    MUhapi  JmT  the  BiU— Canterbury,  Litch- 

ield,  ^Sarura,  Chester,  Ely,  Oxon,  Norwich, 

Peterborough^  Gloucaster,  Bristol,  Lincoln, 

Chichester*. 

.    Lordti  Ttmpor^lfor  the  Bi//.— -Evince  George, 

Jforfolk,  Southampton,  Richmond,  St.  Albans, 

Bolton,  Schomberg,  Newcastle,  Oxford,  Der- 

S,  Suflbib,  Bridgewater,  Bolingbroke,  Man- 
ester,  RiTors,.  SUaaford,  Sunderland,  Sand- 
*  .wich,  Essex,  Maodesfleld,  Radnor,  Portfand, 
Momnonth,  Monti^e,  Marlborough,  Scarbot- 
^ough,  Warrington,  Bradford,  Romney,  Tan« 
JierFiUe,  AbeigaTenny,  Ddawar,  Berkley, 
Koffley,  Ewre,  Wharton,  Sidney,  LorehKSe, 
Howard,  Raby,  Vapghan,  Ward,  Culpeper, 
lAlcas,  Rockingham,  fierklev,  Comwallis,  Os- 
bom,  Ossnlston,  Chohnondley,  Ashhttmham, 
.Weston,  Herbert,  Haversham.    In  all  66, 

BUhap$  agduui  the  Bitf«— London,  Durham, 
Winton,  Ri^ester,  Exeter,  St.  David,  Heie- 
kbrd,  Bath  and  Wells. 

XonU  Temporal  jagainst  the  £i7t<^Leeds, 
Pembroke,  Sotnerset,  Ormond,  Northumber- 
land, Deronsbire,  Halifax,  Normaoby,  Lind- 
ffy,  Dorsrt,  Kent,  Huntington,.Nortbampton, 
Bristol,  Winchelsea,  Kingston,  Carmarthen, 
Thanet,  Scarsdale,  Bath,  Craren,  Burlington, 
Feveraham^Suasex,  Berkley,  Nottingham,  Ro- 
chester, Afatogton,  Carlisle,  Torringtou,  Here- 


*  As  to  Bishops  roting  upon  Bills  of  At- 
tsinder,  see  Leach's  Hawk,  and  the  books 
there  dted :  uid  1  Cbrit^tian's  Blackstone,  401. 
.See,  too,  lord  Delamere's  speech  against  tlw 
.bishops  voting  in  case  of  blood  upon  occasion 
of  k>rd  Danby 's  impeachment.  See,  alao,  Bar- 
vington's  Observations  on  Magna  Cbpiti.  and 
the  Stat.  S7  JBdw.  1. 
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ford,  Weyniouth,  Longunville,  Wilhmgfaby  of 
Ereaby,  Perrers,  Fitzwalter,  Willougbby  of 
Brook,  Chaiidos,  Hunadon,  Brteke,  Leigh, 
Jermyn,  Byron,  Clifford,  Granville,  Aruodel, 
Dartmouth,  Guilford,  Godolphin,  Jeffenes» 
Lemstcr,  Pawlet.    In  all  60. 

Protest  lAerf  0R.«--^The  Lords  who  were  for 
the  negative  entered  the  following  Protest  : 

<'  l^caose  bills  of  attainder  against  persons 
in  prison,  and  who  are  therefore  liabfe  to  be 
tried  by  law,  are  of  dangerous  consequence  to 
the  lives  of  the  subject,  and,  as  we  conceive, 
may  tend  to  the  subversion  of  the  laws  of  this 
kingdom. — Because  the  evidence  of  grand 
jurymen,  of  what  was  sworn  beforethem  sgainst 
sir  y  F.  as  also  the  evidence  of  the  petty  jory- 
men,  of  whst  was  sworn  at  the  trial  of  other 
men,  were  a€^mttted  here;  both  which  are 
against  the  rules  of  law ;  boidcs  that  they  dis^ 
agreed  in  their  testimony.— Because  the  infor- 
mation of  >Goodm^n  in  writing  was  reoeiveif, 
which  is  not  by  law  to  be  admitted ;  and  tbe 
prisoner  for  wadt  of  bis  appearing  ftce  to  ftee, 
as  is  required  by  law,  cooM  not  have  the  advan^ 
tage  of  cross-exaooining  him.— And  it  did  not 
appear  by  any  evklence,  that  shr  J.  F.,  or  any 
other  person  eraptoyed  by  him,  had  any  way 
persuaded  Goodman  to  withdraw  himaelf ;  and 
it  would  be  of  very  dangerous  consequence^ 
that  any  person  so  accused  shoald  be  condemn- 
ed ;  for  ny  this  means  a  witness,  who  shall 
be  found  insufficient  to  convict  a  man,  ahaR 
have  more  power  to  hurt  him  by  hia  absence, 
than  he  could  have  If  he  were  nrodnced  rirs 
voce  against  him.— And  if  Goodman  had  o^ 
peered  agabst  him,  vet  be  vras  so  infomons  m 
the  whole  courM  ot  bis  lifo,  and  particofauly 
for  the  most  horrid  blasphemy  which  was 
proved  against  him,  that  no  evidence  for  hiia 
could  or  ought  to  have  any  credit,  especially  in 
tbe  case  of  bkMd.  Ho  that  in  tbia  case,  tbert 
was  but  one  wimess,  rix.  Porter;  nod  he,  as 
we  conceive,  a  very  doubtful  one. — ^Lastly, 
because  air  J.  F.  is  so  inoonsidefable  a  man,  as 
to  tbe  endangering  the  peace  of  the  govern, 
ment,  that  there  needs  no  necessity  of  proceed- 
mg  against  him  in  this  extraordwary  manner. 
(Signed)  Huntingdon,  Thanet,  N.  Dtfnelm', 
itBath  and  Wells,  Craven,  CarMe,  Netting, 
bam,  H.  London,  Gil.  Hereford,  Willou&rhby, 
Kent,  R.  Feners,  Granville,  Fitswalter,  Halli- 
lax,  lindsey,  P.  Wnton%  Amndell,  Lemneter, 
Hereford,  Carnarvon,  Jooat.  Exob%  Jefireyi, 
Northnmberiand,  Ahtngton,  Hunadon,  C^andos, 
Scarsdale,  Normanby,  Weymouth,  Ttio.  Me- 
nev*,  Dattmoiith,  Suasex,  Northampton,  Bath, 
Tlio.  Roflen*,  Bristol,  Leeds,  Rochester,  Leigh, 
Wil1iy.de  Bivke.** 

The  king  gave  the  royal  assent  to  this  bill 
January  the  11th,  1697. 


The  WRIT  for  Executing  air  John  Fenwick, 
being  imder  the  whole  Broad  Seal,  and 
indosed  in  it. 
"  Oulielmiis  terlins  Dei  Gfatia.  Anolic, 

ScotiHi  FnmciK,  et  HibenuB^  Bm^  fUsiDcCl 
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ftaVicCom.  LondoD,  d  Vic.  Com.  Bfldx. 
fiiiulcip:  Com  JhHm^imbb  Fenwick,  bar.  per 
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Dli  apod  Weatmiost.  super  ▼icestmum 
diaiD  Oclpliria»  Aodo  Regoi  noetri  oictavo,  per 
prorogaSxHiem'teDt  edit  de  alta  |Mroditione  per 
ipsum  perpetrat.  et  eommiss.  attinetos  fait,  et 
ezecntio  auper  iode  adhnc  reaut  fticieod..et 
qoia  pro  oertia  cauaia  et  eoDsiderationtbas  noa 
spedaliter  aioventibQ9,totaa  exee^tionem  actua 
attinctore  proedict  auper  diet.  Jonaooem  Feu* 
niek,  prKter  ampntationem  Capitia  aui,  omitti 
Tolomas;  ideo  pmdpimoa  Tobia  et  per  prs- 
atata  fifmiter  iDJoogendo  maodamua,  qood  m 
et  taper  fioeaimom  tertium  diem  inatantia 
meoais  Januar.  inter  horaa  oonam^et  utided-' 
nam  ante  meridiem  eiuadem  diei  dictnm  Jo- 
baobem  Fenwick  io  Goala  noatim  de  Newgale 
sob  Coatodia  ▼eatra  nunc  exiatent  a  Goala 
prndicl.  naqae  ad  Tower  Hilli  docatia^ ei  Capot 
ipotti  Jabamua  Fenwidt  ad  tone  et  ibidem  am- 
{Nitari  et  a  Corpora  aoo  omnioo  aeparari  facta- 
tia.  Teate  aib  ipao  apod  Weatmonaat.  decimo 
octavo  die  Janoar..  Anno  Regni  noatri  octaTo. 
The  Label.  Chote." 

''  Vic  Com.  Land,  ei  Midz.  de  ezecotione 

fadeod.  John  Feowick,  bar.  authori- 

talePteLAttiiict.    CninrE." 


'  I  do  also  declare,  in  the  presence' of  G^, 
that  I  knew  nothing  of  king  Jamea'a  comity 
to  Oalaii,  ilor  of  anv^invaaion  intended  from' 
thence,  till  it  waa  publicly  known :  And  thn 
only  noGon  I  bad,  that  something  might 
attempted,  waa  from  the  Toulon  fleet  oomii 
to  Brest. 

•«  I  also  call  God  to  wilneaaihat  I  reoai? ed  thn ' 
knowledge  of  what  is  contained  In  those  papera 
that  I  gare  to  a  great  man,  that  came  to  ^  in 
the  Tower,  both  froni  lettera  and  measagea  that 
camefsom  France;  and  he  toU  me,  when  I 
read  them  to.  him,  that  the  prince  of  Orange 
had  been  aeqoainted  with  moat  of  thoae  thinga 


be 

tcomiqg 


f  might  have  expected  mercy  from  that 
prince,  becaoae  I  was  instromental  in  saving, 
hia  life:  For  when,  a(o«t  April  1695,  an  at- 
teanpt  formed  aninat  him  came  to  my  know'*' 


Ji 

by  delaya,  prevent  that  deaign;  which,  1  a 
poae,  waa  the  reason  that  the  hwt  viUatnoaa  pro-- 


i  partly 
It,  laup«' 


All  the  Punishment  beinff  remitted  but  Be* 
besdioff,  on  the  S8th  of  Jannaiy  1697,  air 
Jobo  Fenwick  was  brought  to  a  Scallbld 
crscted  on  Tower  Hill,  where  he  delivered 
tkia  PAPER  to  thoSherifia. 

"  Speaking  nor  writing  waa  never  my  talent : 
laball  tbertfore  giie  a  very  short,  but  feithfiil 
aiccoaot,  first,  of  my  religbn,  and  neat,  what  I 
niiTer  most  innocently  for,  to  avoid  the  calam- 
niaa  1  may  reaeonably  expect  my  enemiea  will 
cast  upon  me  when  dead;  aince  they  have 
HMMt  falsely  and  Boaliciooaly  aapersed  me, 
whilst  nnder  my  miafortones. 

"  As  for  my  religion,  I  waa  brought  op  in 
the  church  of  England,  aa  it  is  establiahed  by 
law,  and  have  ever  profeaaed  it ;  though  I  con- 
feaa  I  have  been  an  onworthy  member  of  it,  in. 
not  living  up  to  the  atrict  and  excellent  rulea 
thereof;  for  which  I  Uke  abame  to  myself, 
and  bamUy  aak  forgiveneaa  of  God.  I  come 
Mat  to  die  in  thai  Communion,  tmaiioi^,  aa  an . 
humble  and  hearty  penitent,  to  be  received  by 
the  mercy  of  God,  through  the  merito  of  Jeaua 
Christ  my  Saviour. 

*'  My  religion  taught  me  my  loyalty,  which 
I  blen  God  la  untainted ;  and  I  have  ever  en* 
desToiired  in  the  atotion  wherein  1  ha?e  been 
placed,  to  the  utmost  of  my  power,  to  sopport 
the  crown  of  England  in  the  true  and  fineel 
oomse  of  deacent,  withontinterruptioo. 

"  As  for  what  I  am  now  to  die,  I  call  God 
tp  witness,  I  went  not  to  that  meeting  in 
leadenhall  street  with  any  auch  intention ea  to 
iarite  king  Jamea  by  force  to  invade  thia  na- 
^;  nor  waa  I  myaelf  provided  with  either 
hone  or  aims,  or  engmd  for  any  number  of 
^%  or  gave  particular  consent  for  any  auch 
i^nsioi^  aa.  ia  noil  falily  iw«»  AgUDat  BM. 


ject  waa  concealed  from  me. 

If  there  be  any  persona  whom  I  have  in* 
jured  in  word  or  deed,  I  hcertily  pny  their 
narden,  and  beg  of  God  to  pardon  ihoae  who 
have  injured  mej  partieubrly  thoae  who  .with' 
great  zeal  have  aougMt  my  life,  and  broii|^t' 
the  guilt  of  my  innocent  bwod  opQn  thia  nation^ 
no  treason  being  proved  opoo  me.  ^ 

<*  I  return  my  moat  hearty  thanka  to  tbeaei 
noble  and  worthy  peraooa  who  gave  me  thcic 
asaistonoe  by  oppoaiog  thia  bill  of  •attainder,- 
withoot  which,  it  had  been  impoaaible  i  oooM) 
have  fallen  under  the  aentsBce  of  death.  Ged 
bleaa  them  and  their  poaterity^  though  I  aa*> 
fully  aatisfied  they  pleaded  thar  own  eanae^: 
whde  they  deeded  mine.    •  i 

<•  I  pray  God  to  bleaa  my  true  and  lawful: 
aovereign  king  Jamea,  the  queen,  .and  th» 
prince  of  Waica,  and  restoao  him  end  hia  poa*'. 
terity  to  thia  throne  again,  for  the  pence  and, 
proaperity  of  thia  neUon ;  which  ia  impoaaible^ 
to  prosper,  till  the  goverament  ia  aottled  upon  n 
rigbtfoot. 

**  And  now,  O  God  I  1  do  with  idl  humble- 
devotion  commend  my  aool  into  thy  handa,  the* 
great  Maker  and  Preserver  of  men,  and  lover/ 
olaoula;  beaeeching  thee  that  it  may  be  aK 
waya  deiar  and  precioua  in  thy  eight,  throngh 
themeritoofmySavkHirJeauaCbTiat.  Amen.* 

««  JOflM  FlNWlCK.'^     i 

Then  he  submitted  to  the  bkwk,  and  the! 
eiecotioner  aevered  hia  heafi  from  hia  body. 


•  In  the  flarieian  Miac  OMvs  republished. 
»'  Ceotemphitions  upon  life  and  I>each,"  &c. 
aa  the  composition  of  air  John  Fenwick.  Mr., 
Paric,  1  Htfri.  Misc.  549,  ed.  1808,  statm  that 
Philip  de  Mornay  lord  of  Plenis  Mariey,  waer 
the  author  of  thoae  Contemphittona,  which  wave 
printed  in  1675,  and  tranakled  from  the  Fremdi 
by.  the  celebrated  countcaa  of  Pembroke  hi: 
1590.  Uo.  If  air  John  Fenwick  were  not  the 
maker  of  the  tnnidaiaon  poblafthed4p  the  HarU' 
Miao#llai^f 


y»] 


iWUJUAMIIL  Proceedif^^ti^BUt^Ji*inhnm^  \^ 


3^5.  The  Case,  with  tiie  Proceedings  against  Major  Jobv  Bee* 
NARDi,*  Mr«  Couv T£R»  Mr.  Blackburn,  Mr.  Cas&els,  Mr. 
Chambers,  and  Mr.  Melprum,  on  Account  pf  the  Assassi- 
nation-Plot ;  8  William  TIL  a.  d.  169^.  [Written  by  Major 
John  Bemardi,  in  Newgate,  after  he  had  been  there  near 
thirty-three  Years  a  Prisoner,  (though  in  the  Historical  Part 
abridged)  without  any  Allowance  from  the  Government,  and 
who  could  never  be  admitted  to  Bail,  or  take  his  Trial.f] 


Major  John  Benitrdi  was  the  son  of 
rrancit  Bemardi,  deBoendod  of  an  aocient 
ttoUe  ikduiy,  eouots  of  tbe  holy  empire,  &c. 
This  Francis  wttsentto  Englsnd  by  the  serene 
lepnblie  of  Genoa,  with  eredentiala  from  tbe 
duke  and  gOTernorsof  that  slate,  in  the  eba- 
jracter  of  a^eot,  and  afterwards  of  that  of  resi- 
<tent,  from  1651,  ontil  after  the  happy  restora- 
Wi  of  kiogr  Chariest.  We  find,  that  on 
TaMay,  fl^.  ia,  1651,  on  a  Report  from  the 
3pe8ker,  <«  it  was  resolved  by  the  paHiament  to 
TM^ve  Franois  Bemardi,  agent  from  tbe  eom- 
moo  wealth  of  Genoa,  acooratng  to  the  rule  for 
notiVingr  agoents.''  And  on  the  fi2d  of  June, 
1660,  sigaior  Praneis  Bemardi  was  appointed 
nesident  ftem  the  said  commonwealth  to  Sng- 
Itod,  to  conarratnlaiCe  bis  majesty  on  bis  happy 
return  lo  his  klngdoass.  But  about  two  years 
afterwards  therepaMic  sent  over  another  per- 
son to  sueeetid  the  said  sisnior  Franeis  Ber* 
sandi ;  and  as  he  was  bora  ra  England,  at  the 
time  when  his  iatber  connt  Philip  do  Bemardi 
was  here  also  in  embassy,  and  loving  the  conn- 
try  as  the  place  of  bis  nativity,  he  lived  and 
d&d  in  this  kiiK|^domi  having  spent  near  thiKy 
thousand  ponnds  in  hospitality,  and  in  indulging 
ft  partjoalar  taste  in  gardening,  being  the  most 
famons  gentleman  in  the  kingtiom  of  his  time 
for  ftne  gardens.  He  lived  some  time  near 
Windsor,  when  first  out  ^f  bis  niinistry ;  hut  re- 
noved  afterwards  into  Worcestershire,  to  be 
more  remote  and  unknown.    Here  hjs  son 


*  Johnson,  in  his  Life  of  Pope,  has  gratified 
his  dislikeuf  king  WUliam  by  mention  of  "  tbe 
poor  conspirator  who  died  ktely" Jnearly  half 
a  centory  before  the  time  when  Jc^nson  was 
writing]  ••  in  prison,  after  a  confinement  of 
more  than  40  years  without  any  crime  proved 
minsthun.'*  fiernardt  has  an  article  in  the 
Btograpbia,  and  an  account  is  given  of  him  in 
tbe  Gentleman's  Magazine  for  the  year  1780. 

t  •*  As  many  peojile  are  unacquainted  with 
tbe  reasons  why  those  persons,  suspected  of 
beingconceraed  va  tbe  assassination-plot,  lay  so 
iMg  in  Newgate,  Without  bemg  either  bailed, 
trted,  or  diseharged;  this  account,  wrote  by 
Major  Bemardi,  (one  of  those  taken  up  and 

iiontlne4)willcEplaintheoaii8eofit"    Farm» 
edition.  ^. 


Jobh  began  to  entertain  thoughts  of  geltrag 
from  under  his  fother's  disd^ne,  who  osed 
him  with  great  eeverity ;  Sometimes  confining 
him  like  a  cftmi  nst  In  a  Ktlle  daric  room  for 
trifies,  allowing  him  oBly  bread  add  small 
beer ;  and  whilst  so  confined,  issbody  durst  re- 
lieve him,  or  let  him  out.  Thns  this  John  Ber- 
nardi  was  unhappily  destined  to  confinement  ia 
his  youth  by  an  unkind  ftither,'  and  in  his  old ' 
age  to  iindetYO  the  like  rtgM  fate  by  uopreee- 
dented  acts  of  parliament,  wRhoot  eeer  Mng 
heard,  or  proved  criminal  by  any  oosrt  io^the 
kingdom. 

Accordingly  John  Bemardi  escaped  from 
his  father  in  the  year  1670,  leavimr  hiln  asWp 
in  his  bed ;  and  going  out  of  his  gate,  he 
kneeled  down  on  the  grotmd,  protesting  and 
praying,  that  he  might  never  return  whilst  bis 
father  livedo  He  began  his  jonniey  towards 
Coventry,  and,  thoi)^  pursued,  had  the  good 
lock  to  esteape,  and  got  to  sir  Clement  Fisher's 
seat  at  Pteckington,  near  that  city,  whose  lady 
was  the  heroic  Mrs.  Jane  Lane,  who  pi^ote^ted 
and  conducted  fciog  Charles  3,  after  the  batde 
of  Worcester,  (so  often  mentioned  in  the  historv 
of  those  times)  and  who  was  veiy  intimate  with 
young  BernardPs  father:  But  sir  Clement  and 
nis  lady  vrere  goiie  to  London  two  days  before, 
whither  young  Bemardi  ft»Mowed  them.  On 
hearing  his  case,  they  did  not  persuade  him  to 
return ;  but  recommended  him  by  letter  to 
captain  Littleton  Clent,  a  relation  of  her  lady- 
ship's, then  in  garrison  at  Portsmouth,  and 
equipped  htm  with  neoessnries  and  money  for 
his  journey.  On  hb  airtval  at  Portsmouth 
the  captain  received  him  very  oUigingly,  and 
entered  him  in  bis  own  company,  and  tanglit 
him  all  the  duty  and  exercise  of  n  soldier. 
This  life  yonng  Bernardi  was  very  fond  of, 
and  passed  through  various  posts  (in  Holland) 
in  the  army ;  for  he  had  seven  commissions  in 
all,  five  of  which  were  conferred  on  him  by  his 
highness  the  prince  of  Orange,  the  sixth  by  the 
States-General  and  the  prince  of  Orange,  and 
the  seventh  by  king  James  9,  befi»re  the  revo- 
lotion.  He  attaiaed  the  rank  of  a  captain  at 
3f  years  of  age.  A^  the  siege  of  Maestncbt  be 
lost  an  eye,  and  was  shot  Ihroogh  one  of  his 
arms,  the  bones  of  which  wiere  dSshed  to 
splinters;  after  wrapping  his  nrm  in  ibevisp 


of  fcHOOnl,  heergirM  bodr  tothe  teoMli,  and 
fell  dovn  to  the  bolton  amongit  the  dead,  (the 
gteood  ben^eovaied  vlth  th«ai;)  when  eiol-  4 
dicr  onder  li»  eomoMBd  seeing  hiin  fall,  kiroped 
after  him,  look  hkB  op  m  hie  0006,  aiid  ran  to 
the  trepehee  with  1m«,  where  surgeons  are  al- 
ways wskiB^  on  those  oo<i88ions :  and  tbns 
Sired  his  eas^n  fnm  bleeding  to  death.  The 
prince  of  Orange  hearing  of  it,  iRHaediatelj 
prsflMttd  Bi^mardi,  and  ordered  brm,  with  the 
<Nher  wounded  officers,  to  be  conducte<l  to 
Bois-le-doc:  but  Bernardi  not  being  Me  to 
eeduie  the  jolting  of  the  carriage,  was  laid  on 
the  ground,  tdl  ins  fervant  went  to  get  men  to 
cirry  bimhacktotbeheeptta).  When  fie  was 
pretty  well  reoorered,  he  went  with  his  arm  in 
aaliii^  to  Utrecibt:  but  not  bemgable  to  do 
doty  tor  sone  time  in  his  regiment,  he  ro&de 
Us  addresses  to  a  maiden  lady,  well  born  and 
toed,  but  near  twice  as  old  as  himself,  lie  beiog 
then  about  HO;  but  her  fortune  being  consider 
aUe  for  one  in  so  low  a  post,  he  married  her  in 
Aynktm?,  and  lired  with  her  11  years.  In 
1687,  When  king  James  ft  demanded  the  six 
regiments  he  iiad  lent  the  Dutch,  and  they  re- 
fased  10  return  them,  idwut  sixty  officers  quitted 
that  service  4  amongst  whom  was  eaptaiQ  Ber- 
naidi,  who  thinkmg  it  his  duty  to  obey  the 
easinands  of  Ills  prince,  came  to  Engtand.  In 
M88,  when  the  prince  of  Orange  landed  in 
Bsgland,  and  succeeding  in  his  enterprize, 
kisg  James  9,  after  many  diflSculties  and 
dangers  riaqaed  by  him,  got  privately  ^way 
from  RofAester  orer  into  Fraik^ ;  when  major  • 
general  Kirk  was  sent  by  the  prince  of  Orange 
ts  ail  the  regiments  then  in  England,  with  an 
association  10  be  eigned  by  all  the  officers,  the 
conleoisof  wbieh  were  to  bmd  them  under  their 
haads  to  stand  by  and  defend  the  prince  against 
all  persoiis  whatsoever,  and  all  the  officers  that 
refused  to  sign  it,  wers  onlered  to  quit  their 
commands.  Captain  Bernardi  refused  to  sign 
socb  assoohrtion,  aAd  quitted  his  employ,  went 
to  London,  and  aolicited  fhr  the  pnoce  of 
Orange's  pass  for  himself  and  family,  being  m'x 
ia  number,  to  go  odt  bf  the  kingdom,  the  only 
favour  he  desired,  which  was  granted  him  ; 
tboR  persons  that  went  without  a  pass  being  in 
duiger  of  their  lives,  or  being  plundered  by  the 
mob.  Captain  Bernardi  got  safe  to  Calais,  and 
fooad  many  English  gentlemen  arrived  there 
fcrfore  him,  seme  of  whom  were  his  acquaiot- 
ssce,  and  in  great  distress  for  want  of  money 
to  bear  tlieir  chaiges  to  Parts,  having  been 
"*"'""  id  of  all  they  bad  by  the  tumnlts  in  Eng- 
Bemardi  navin^  got  to  tlie  value  of 
i  100/.  in  ctoaths,  hnen,  tent  and  field  equi- 
Me,  pawned  them  all  to  a  broker  for  less  than 
naif  their  value,  to  assist  some  of  those  ^ntle- 
Jawi ;  whereby  he  lost  his  goods,  not  havins^  an 
opportunity  ofre^eeming  them  in  time.  6ap- 
toio  Bernardi  arriving  at  St.  Gehnaips,  king 
James  8  told  bioDf  that  he  was  just  VToing  to 
Ir(iand,and  had  then  about  2,300  of  liis  sub- 
J«et8  arrived  at  8t:  Germaip's.  The  French 
King  granted  orders  for  tbiem  to  march  to  Brest, 
yhere  the  late  eari  of  Bover  was  ordared  to 
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meet  and  rsosivotMtt  ^  -InwaiiieMiliiiinlring 
James  went  to  Brest,  where  ^e  Fveiidi  king 
)iad  ordered  a  large  4leet,  of  about  thirtyive 
sail,  to  receive  him  and  his  ooldifrB,  and  land 
them  in  Ireland  j  and  b  getting  thither  wap  the 
famous  battle  with  admiral  IJorbert  in  Bantry* 
Bay.  But  king  Jameses  affairs  growing  bad  in 
Ireland,  be  sent  major  Bernardi  (made  %  major 
in  Irelaod)  to  Scotland,  to  accompany  the  esri 
ofSiealbrtli,then  ^ng  to  raise  menforldDg 
James :  but  receiving  the  news  of  king  Jan^es^ 
being  defeated  at  the  battle  of  the  Boyne,  the 
earl  of  Seaforth  dismissed  hi|  forces,  and  sent 
them  to  their  places  of  abode,'  without  consult^ 
ing  his  nncle,  bis  officers,  dec.  who  were 
greatly  exasperated:  whereupon  major  Ber^ 
Qardi  desired  to  go  to  England,  which  noiajor* 
general  Bouchan  approved  of,  and  sent  fbr  the 
laird  of  Glenooe*  to  come  wi^h  fprty  of  bis 
vassals  to  receive  Bernardi  at  Invergary,  and  td 
conduct  hini  to  the  braes  of  Monteth,  which  was 
performed  in  the  night-time,  for  fear  of  the  gar- 
risons that  lay  in  the  way. 

Bernardi  pr6ceeded  on  his  journey  frdkn  the 
bra^  of  Monteth,  under  the  conduct  of  a  guide 
appointed  him  by  colonel  Grahami^  and  arrived' 
at  £<finbnrgh  in  the  month  pf  November  1691. 
The  rulers  of  that  city  baring  heard- that  some' 
gentlemen  were  come  from  mt  bighl<u>ds,  or-' 
dered  their  gates  to  be  shut,  and  a  general 
search  to  be  made  for  them.  BernardPs  land-' 
lord  getting  notice  of  it,  conducted  him  out  of 
town,  but  half  an  hoyf  before  that  order  vr^9 
put  in  execution ;  otherwise  bis  ioumey  at  that 
time  had  terminated  in  the  Tolbooth,  or  some' 
other  prison  in  Edinburgh  ;  but  escaping  that 
and  other  dangers,  he  travelled  on  from  thence  • 
to  London,  meeting  with  no  more  difficulties  af ' 
that  time,  than  those  of  a  long  winter  journey. 
But  misfortunes  uiay  be  compared  with  evil 
habUs,  it  being  no  ea^y  task  to^et  out  of  either, 
when  once  unhappily  fallen  into  the  road  of 
thepo.  And  this  proved  |o  be  Bemardi's  case : 
for,  having  finished  bis  afiairs  in  London^  hy. 
disposing  of  some  effects  he  had  left  with  a 
friend  when  he  went  out  of  England,  and  by' 
sdfmg  his  Scotoh  horses,  he  purposed  lo  go' 
over  into  Flanders ;  and  meeting  with  two  gen- 
tlemen of  his  acquaintance  realy  .to  go  out  of 
'town,  in  order  to  make  the  same  voyage,  he 
went  with  tbem  to  Colcheater,  where  they  were 
recommended  to  a  master  of  a  ship,  who  was  in 
a  short  time  to  carry  over  a  lady  of  ^reat  qua- 
lity to  Ostend ;  but  the  wind  happening  to  be 
fixed  in  the  east,  the  )ady  ordered  her  trunks  tp 
be  put  on  phipboard,  and  then  went  to  a  gentle- 
man's house  about  five  miles  off,  charj^og  t|>e 
maater  to  send  for  her  as  soon  ay  the  wmd  came 

*  «*  Thip  laird  of  Gtencoe  was  a  little  while  [ 
afterwards,  with  bis  kdy  and  vassals,  bari>a- 
rously  ipunlered.  9ee  a  4to  Pamphlet,  intituled.. 
*  Murder  will  out.*  I^e  English  parliament  voted* 
this  « a  barbarous  Massacre."'    Former  Edit. 

For  the  proceedings  in  the  Burliament  of  Scot-^ 
land  iiespecting  the  Massacre  of  GkncoOi  sea 
the  present  voTume,  jK»f , 
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fair.  ^  Baraardi  and  his  two  friendi  met  with 
two  btbar  g«iitleiiieD»  who  wera  stimagera  to 
ttan*  ami  iSip  ttDkaowa  m  the  to^rn,  who  were 
4apme  thither  to  giet  a  passage  oyer  in  the  same 
ah^p.  They  joined  ^mpany,  and  lodged  alL 
together  for  eome  nights  at  Mr.  Cook's,  then 
postmaster  in  Cokherter ;  hut  baring  notice  of 
some  husy  people's  inaotsitiTeness  shout  them, 
Bernardi  and  his  two  friends  went  to  a  gentle- 
aban's  house,  about  a  mile  out  of  the  town,  and 

Je  pther  two  gentlemen  went  to  the  master  of 
e ship's  bouse.  The  second  night  aAer  Ber- 
oardi  and  his  two  friends  went  into  the  conntry, 
iptimation  was  giren  to  them,  that  sir  Isaac 
Re|M>Wy  a  justice  of  the  peace,  had  issued  out 
his  warrant  to  apprehend  them,  and  brin^  them 
Itefbre  him;  and  the  wind  coming  »ir  the 
same  night,  tbey  went  directly  to  the  master  of 
the  ship's  house,  in  order  to  go  on  board.  *  The 
master  of  the  ship  told  them,  that  he  had  sent 
%  messenger  for  the  lady  two  hours  before,  and 
fzpected Tier  in  an  hour  more ;  and  sent  one  of 
his  men  to  conduct  them  on  shiprboard,  and 
i^  he  would  follow  them,  with  tne  other  two 
gentlemen  at  his  house,  as  soon  as  ibe  lady 
came.  A  messa^  came  from  the  lady,  that 
she  could  not  possibly  come  before  the  i|ezt  dav 
in  the  afternoon.  Bernardi  and  his  two  frieniM 
continued  on  ship-board  to  avoid  the  justice's 
warrant  The  next  day  towards  the  erening, 
came  a  company  of  train«bands,  with  five  hun- 
dred mob,  to  the  quay,  where  the  ship  lay  dry, 
at  low  water,  about  two  miles  from  the  town. 
This  captain  of  the  train-bands  commanded  his 
men  to  go  ^n  board,  and  to  bring  all  the  persons 
they  found  in  the  ship  to  him.  These  orders 
were  obeyed  ;  and  Bernardi,  and  the  two  geo- 
tkmen  with  him,  were  seized  and  carried  di- 
rectly to  Colchester  gaol,  where  the  other  two- 
{[entleroen  and  the  master  of  the  ship  had  be- 
ore  been  made  prisoners.  The  lady  had  set 
mot  in  order  to  go  on  board,  but  being  told  what 
bad  happened,  she  returned  back,  and  never 
appeared ;  upon  which  six  justices  assembled 
tOM^eak  open  and  search  her  trunks,  exposing 
even  her  toul  linen  to  the  view  of  hundreds  of 
ppople ;  but  their  worships  could  not  discover 
who  she  was,  neither  had  Bernardi  or  any  of 
the  other  four  gentlemen  the  least  knowledge 
^  her,  butt  by  name  and  title,  which  was  the 
coudtess  of  Enrol ;  having  never  seen  her. 
When  the  six  wise  men  bad  finished  their 
search  of  the  lady's  coods,  they  strictly  exa- 
mined and  searched  meir  five  prisoners  sepa- 
rately, and  charged  them  with  having  treason- 
able papera  and  pamphlets,  though  no  such 
^ece  found  about  them,  neither  had  they  any  ; 
hut  s6me  such  things  were  found  amongst  tne* 
lady's  goods.  ThoM  justices  sent  an  account 
itf  their  proceedings  to  the  earl  of  Nottingham, 
then  secretary  of  state,  ami  thereby  repre- 
aented  major  Bernardi  and  the  other  rour  gen- 
Himen  to  be  acoomplicea  with  the  said  lady, 
and  committed  them  to  the  counter  gaol  at 
Chelmsford  $  firom  hence  they  wnt  to  their 
Spends,  and  got  themsdves  removed  by  Ha- 
beas "Corpus  to  London^  and  gave  bailbefaie  a 


judge,  tf  appeal  in  the  court  of  Kidgli-BeDeb 
the  then  next  term.  Before  Jtlie  tenn  two  of 
the  five  went  off,  either  by  eonpositioo  or  bilk- 
ing their  bail ;  but  Bernardi  and  bis  two  friends 
appeared,  in  hopes  and  expectatiofi  of  being 
discbaiged  by  the  court:  but  the  Attorney.  Ge- 
neral Qpposed  their  being  discharged,  baviag 
instmctioos  from  the  Seoetary  of  Stale  so  to 
do,  alledgiog  that  they  wen  goiltv  of  treason. 
The  court  onlered  them  mto  cuaiody  of  a  mes- 
si^ger,  where  they  remained  confined  nesr 
seven  months.  Benardi  having  for  many  years 
been  well  known  to  my  lord  Romney,  who  wss 
the  other  principal  $ecretarv  of  Buiet  writ  a 
letter  to  hia  lordship :  and,  oy  hia  fafow,  they . 
all  three  were  admitted  to  bad  again  upon  tbe 
first  day  of  Michaeknastenn,  to  appear  on  tbe 
last  day  of  the  same  teim.  Tbey  aMteared  ao- 
cordmgly ;  but  the  Attorney  General  still  went 
on  wiUi  his  charge  against  theui,  and  affirmed 
to  the  court,  that  the  treasonable  papera  found 
iq  the  lady's  trunk,  together  with  such  other . 
evidence  as  would  be  produced  in  Essex,  wu 
sufficient  to  bring  them  to  their  trial ;  sod 
therefore  he  mov^  tbe  court  to  hind  them  over 
to  Chelmsford  aasizes,  and  they  were  imiod 
over  accordingly,  twelve  of  their  friends  giviag 
500/.  fecurity  each  for  their  appearance ;  aod 
io  order  to  their  defence,  thev  applied  theni- 
aelveato  four.eminent  counsel  io  London,  sad 
gave  them  breyiates  and  large  foea  to  plead 
tneir  cause,  and  provided  coaches  to  carrjr  tbem 
down,  and  to  attend  and  bring  them  back  again, 
Tbe  day  before  the  assizes  began,  thc^  went. 
down  with  their  counsel,  sir  CTeawell  Levins, 
sir  Bartholomew  Shower,  counsellor  I>olben, 
and  another  whose  name  tbe  author  hath  for^ 
got  Tbe  six  prosecutiiur  justices  were  |[«i» 
tbere  before  tbem»  with  thev  aub|NBnaed  wit- 
nesses, who  were  all  beard  by  the  grand  jury 
the  next  day,  upon  an  indictment  prelerrM 
against  them  ;  but  for  want  of  sufficteot  evi- 
dence to  find  the  bill,  tbe  grand  jury  rejected 
it,  aod  gave  in  their  verdict  igneroBnis;  where- 
upon tbey  were  discharged  in  court  by  procla- 
mation ;  and  the  aix  justices  galloped  home  to 
Colchester  in  all  haste,  as  soon  aa  they  b^aid 
that  the  grand  jury  had  thrown  out  tbe  bill  of 
indictment.  This  prosecution,  under  cloM 
confinement  sometimes,  and  under  bail  at  other 
times,  continued  about  a  year  and  a  half,  which 

Eut  major  Bernardi  to  the  expence  of  some 
uodreds  of  pounds,  and  hni  two  fellow  fufferem 
to  as  much.  ^^ 

Major  Bemsrdi,  soon  after  he  was  dischsi^f 
went  over  to  Holland  with  the  earl  of  Notttsg- 
liam's  pass,  and  returned  again  within  the  tiaie 
limited  by  tbe  pass,  and  appeared  at  the  tecare- 
tary's  office  as  he  was  eiyoined,  tbst  my  loni 
mi^ht  know  he  had  not  exceeded  the  time  pre- 
scribed him  tp  return  in ;  and  by  so  doing  be 
obtained  some  favours  from  his  lordship  m»' 
wards.  Not  long  after  his  return  from  Flsa- 
ders,  be  judged  it  to  suit  beat  with  bis  chviun- 
sUnces  at  that  time  to  retire  inUKthn  00Qntiy» 
to  be  out  of  harm's  way,  and  less  bsUet^ 
company  and  es^ci^e }  .for  hiafi^*  hanflW* 
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joutncy  froBD  the  bighUnds  of  Scothod  t 
to  LoMOB,  with  the  andeferved  impriaoomeot  | 


eed  prfMeetttioB  which  he  saffered  by  the  offi 
cfoos  joitioe*,  hed  ?ei7  miich  impair^  hissob- 
staaee.    And  although  BolhiDf;  lets  than  his 
life  wai  aimed  at  by  the  Essex  justices,  yet  his 
•Dfierioffs  then  were  bat  flea-bites»  in  compari- 
■on  to  the  onpieoedenled  btfdships  laid  upon 
him  aooD  after.    He  retorned  ttom  a  pleasant 
cooutrv- house  near  Brentford,  where  be  bad 
resideil  aboot  a  year  and  a. half,  and  where  be 
employed  much  of  bis  time,  and  some  expeoce, 
in  improving   and   beaotif^ing   the   gardens 
there ;  bni  the  premises  seii^  made  o?er  to 
doctor  Want,  prebend  of  Salisbury,  m  part  of 
his  Indy's  portion,  Bemardi  was  obliged  to  quit 
the  house  on  that  aoooeuit,  and  came  to  London 
at  Christmas  1695 :  a  fatal  remove  from  a  ouiet 
eonntry- abode  to  a  sea  of  troubles,  which  in 
great  measure  is  to  be  imputed  to  bis  misfor- 
tune in  meeting  with  one  captain  9ookwood  by 
accident  at  a  tavern !    Captain  Rookwood  was 
then  lately  come  from  France,  and  had  been  an 
aoqunintance  of  Beroardi's  of  about  seven  years 
landing,  though  tliey  bad  not  seen  each  other 
tor  some  years  then  last  past.     Rookwood 
frankly  told  Bemardi,  that  ne  was  quite  iired 
out  in  foreign  service,  that  his  brother  bad  a 
good  estate,and  interest  enough  to  obtain  leave 
for  him  to  come  home ;  and  that  be  was  come 
over  to  that  end,  but  kept  himself  a  little  private, 
until  his  brother  had  gained  him  a  licence  to 
appear ;  it  being  then  made  criminal  by  a  law, 
for  auy  subject  to  come  from  France  without 
leare  Vrom    the   government.     Within   two 
months  or  thereaboiiis  after  Bemardi's  arrival 
in  town,  a  horrid  conspiracy  to  assassinate  and 
murder  bis  late  majesty  king  William  was 
discovered,  and   many   proclamations   came 
forth  offering  1,000/.  reward  for  securing  each 
man  inserted  in  thf>$e  proclamations.    &veral 
were  taken  up  on  the  nrst,  and  more  were  ap* 
inebeoded  daily  upon  the  repeated  proclama- 
tions.    paptain  Rookwood  came  to  Bemardi 
on  a  Saturday,  soon  after  the  horrid  plot  broke 
out,  and  his  countenance  and  behaviour  seem- 
ed to  discover  him  to  be  under  some  disturb- 
ance of  mind.    Bemardi  thereopfra  asked  him, 
if  any  evil  had  hapnened  to  him  ?    To  which 
he  answered.  No ;  out  said,  that  if  any  body 
shoohl  be  so  malicious  as  to  give  information 
of  bis  being  come  over  at  that  time,  he  should 
>oertainly  be  taken  up.    But  it  seems  bii  name 
was  in  a  proclamation,  which  came  oqt  upon 
that  very  day,  to  seize  bim  as  one  of  those  who 
were  concerned  in  the  said  assassination -plot, 
though  Bemardi  bad  not  then  heard  any  thing 
.of  tlM  matter,  and  Rookwood  concealed  it  from 
him,  intending,  as  appeared  by  bis  behaviour 
afterwards,  to.  spend  that  evening  with  Ber- 
Jiardi;  hot  Bemardi  told  him,  that  he  was 
under  a  promise  and  engagement  to  sup  that 
night  at  a  tavern  on  Tower- hill.     Captain 
•Rookwood  thereupon  earnestly  replied,  that  if 
the  meeting  there  was  not  upon  private  busi- 
«nessy  he  d^fed  he  might  be  one  of  the  com- 
pany ;  with  whi9b  Bemardi  re«dily  eomplied, 


and  be  and  Rookwood,  with  ether  eompwjr^ 
supped  there  aeceidiogty ;  and  making  it  too 
hte  to  go  home  to  their  lodgings,  Rookwood 
and  Bernardi  stayed  all  night  at  die  tavern,  aiMd 
went  to  bed  together  there*  The  next  morning 
being  Sunday,  some  constables  and  other  armed 
men  came  mto  the  house,  and  entered  the 
room  where  Bemardi  and  Rookwood  wereia 
bed,  and  producing  their  warrant  to  search  ftr 
and. seise  them,  they  demanded  submission 
thereto.  Bemardi  and  Rookwood  readily 
yiekled  to  their  authority,  not  making  the  least 
resistance,  and  set  up  and  dressed  tbemsdvcn 
as  soon  as.possiUy  they  could ;  but  the  constat 
bles'  orders  being  to  carry  them,  and  all  the 
people  bekMngioA  to  the  t^vem  before  the^re- 
corder  of  Lou&n»  who  was  then  gone  to 
church,  they  were  obliged  to  remain  in  the  ta- 
vern until  noon,  guarded  by.  twenty  men.  Tbie 
delay  gave  Bemardi  time  and  oppertunity  to 
make  some  inquiry  into  the  cause  of  ell  thai 
hurly-burly.  The  senior  constable  told  him, 
tliat  a  neighbour's  servant-maid  caase  tothe 
tavem  the  night  before,  and  seebg  some  g«n- 
tlemen  at  supper,  she  asked  a  drawer  who  they 
were?  And  he  making  her  a aurly  aeawee» 
she  went  with  her  brother,  a  journeyman  shoe- 
maker, directly  to  the  recorder^  and  gave  infor- 
mation, that  some  evil-minded  men  were  at  the 
tavern,  and  that  the  people  of  the  house  refused 
to  discover  who  they  were ;  and  therefore  it 
was  reasonable  to  believe,  thai  they  might  bo 
such  persons  as  the  govemmeet  then  aougbt 
for,  by  divers  procUmations.  It  was  then  near 
the  latter  end  of  Febmary,  and  the  before 
mentioned  horrid  conspiracy  .was  discovered 
about  the  middle  of  the  same  month.  The 
constables  liaving  notice  of  the  recorder's  being 
at  home,  they  carried  Bemardi  and  Rookwood. 
with  all  the  tavern  fomilv,  before  him,  who  ex- 
amined them  very  strictly  and  separately,  and 
told  them  that  he  could  do  no  leas  than  commit 
them  at  that  disturbed  time,  though  he  found 
no  other  cause  than  aospksioD  for  so  doing; 
and  therefore,  as  a  favour,  wouki  send  them  to 
the  two  Compters,  and  not  to  Newgate,  that 
they  might  with  less  difficulty  and  ezpenoe  ob- 
tain tlieir  liberty,  when  the  storm,  waa  Uown 
over.  He  ordered  the  tavem  iamily  to  give 
bail  tlie  next  day.  Bemardi  and  Rookwood 
remained  ouiet  under  their  respective  and  dif- 
ferent confinements  near  a  month,  without  aojr 
communication  with  each  other,  either  by  letter 
or  message,  in  all  that  time.  Captain  Chat- 
noek,  King,  and  Keys,  wcse  taken  up  on  the 
first  proclamation,  which  oame  forth  on  or 
about  the  29d  dajr  of  February ;  and  were  tried 
and  convicted  of  nigh-treason  March  11,  ie96« 
4,  and  were  all  three  executed  on  the  I8th.. 
Upon  the  S3d  of  March  came  forth  another 
proclamation,  in  ^hich  Bemardi's  name  wan 
inserted^  and  a  reward  of  1,000(.  was  thcrebjr 
ofiered  to  apprehend  Jiim.  Captain  Rookwood 
repoauitf  an  entire  eoofideooe  in  the  frieodahip 
of  one  Mr.  George  Harris,  intrusted  him  witfi 
the  knowledge  of  hi«  and  Bemardi's  befaiir 
praaoneii  in  tti^  jonoiiplen,  ei  before  j'datKg, 
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Jlmtime'iiSm  to  %e  Mmtv^;  Unil  tMio^ili 
^itptM  Ilo»k^niod  Mpw  in  a  jirocl^iiMtioii» 
wMeU  ealiie  forth  bstOiedaj  befbrtlie  aad^ 
B«rmHnli;#eiitog«tb6r'lo  tbetavern  on  Tower- , 
liiH,  and  «r  wUeh,  withMI  Antfit,  he  ba4  been 
•fiplriMl  at  Ihrtimeaf  hn  fint  ooa^  to  Ber- 
mMt^wfav  then  knew  aochtfegf  of  the  uaAtpe ; 
yet  ca|iilatii  Roekweed  thonght ftc  toconeeal 
tbeeantf  fireii  the  kaotHedge  ef  Behtardi  as 
lengrw  he  dould,  and  judj^git  eondnelTte  to 
liUr  eaiety,  he  changed  his  name,  and  prevaiM 
on  Bemaidi,  by  earnest  intteatf^  to  do  the  like ; 
•hnt  widbear  aeqnainting  him  with  the  proclama^ 
MOyaa  a  tensen  for  his  so  doing.  Ca|itani 
'RMlBwtod  was  ofWn  visiefid  in  the  oomjpiter  by 
his  wMMon  the  said  Bfi'.  Hams,  to  whom  he 
had  eoammiicated' these  particulars:  And  as 
eeM*nfi  the  prfwlamiatiott  of  the  2Sd  of  March 
came  fbrth,  whieh  was  the  last  that  was  pab- 
Jtshedi*  npyfdhend  oonspirators/and  was  pub« 
lishfld^at some  wc«hs' distance  from  the  rest, 
HaHk' Went  and  discovered  captain  Rook  wood 
and  Benardl  for  the'  reward,  and' they  were 
tAanrontiif  thedmfjiters  by  a  detaohment  of 
the^guavdl,  inthe^digMof  the  94th  of  the  same 
.■MPmr  of  Mai«b>  and  were  carried  to  the  Tilt- 
yaiii  MMMii  (mit  sanrmined'  by  the  lords  of  the 
cesMeMtbsMtiday,  and^oonraritted  March  S5, 
laM/Hihweiirteeaerate  Newgate,  loaded  with 
henry  iittnajVuid*  put  intlMeparate,  dismal,  dark 
and  ethikihg'  apanoMnCs;  not'  bemg  aMowed  to 
apMk  to  eneb  ether  from  thetime  of  their  bein^ 
•lahewout  el'  the  two  comptera.  Bemardi  did 
neiMr  see'Rltoliwoo^afWwardv.  who  waa  aeofi 
aAeir  tried' dnd^condmnned,  and  was  execate<l 
•I  Tyboni  wjfh  Cranbnrfie  andfjowiek,  on  the 
99lh  day  Of  Apiillblfe^iAg; 

It  may  be  her#  demanded;  how  came  Ber- 
tt«i4i  not  U>  ifnderttn  Ae  hke  late  With  Rook- 
weed^  To  whieh  he  answers,  that  it  waM  not 
byfafddr,  hoe  lbi»<want  of  evidence  to  han?' 
iMMErdl;  thenMio  have  taken  awsy  his  life 
atHattnne^wiSiont  proof,  had  been  tender 
werqf ,  eotn^aied'to Hw  ewelty  of  the  severe 
■nd'VHigeedllttenieAt  hehas'since  endm-ed. 
Nen<  of  tlM^tdtseof eners  of  the  said  hbrrid  plot, ' 
whtrweiw  about  ten  or  twelve  in  number,  ever 
'SO  much  asmemiMed  Bettiardi's  name,  unless 
flnrri*  migbt^makelome  riientioto  of  him,  who 
had  no  ottier  knowledge  of  him,  bur  by  seeing 
him*  and- his  friend  Rookwood  sbmetihies  to^ 
ihei^$  in  which' etise  he  mig^  speak  truth  with 
respce#  tn  Bematdl,  but  no  fiirtb^.  Harris's 
Tiew^wnethe  t,O0O/.neward,  which  he  reoelved, 
and  whieb  mott  ne  doubt  witli  him  have  been  a 
eonsMemtien  hishly  prefer^Ueto  captaiiv  Rook- ' 
wo^d'S'friendshTiHiihouffh  the  captain  had  be^n' 
a  tnle  friend^fU'  Hiarntf  for  many  yeat«;  and  ac- ' 
cordlAg*te  all  aoeonnts,  as  kind  to  him  as  a 


goed^lhihep toiild  possiMy  be  to  a  'bel<yved  too 
mwi  was  proved^  by  one<of  the^ 


GapMhi  Rook^ 

chieP  disoo^erere  bf  the  consi 

been  'one  nlglMln'  their 


to  hav<e' 
lyandf  eoundh,' 


and  then  unhappily  to  have  given  his  consent' 
to  thedesigiiediloodyact  Bgninsfkii^Witliam,! 
whlehHseit^hlm  hia  lifeb  Had' or  eonld' Ber-> 
•BaMH'^Uhat^iie  have:  tiseii  ^tevNi  UrtotfaeiH 


vile' and  pemioMs'ebdiieilB,  with  neipeci  u»lhil 
honrvi  and  most  dishonourable  des^,  bis  reok 
and  hMjg  servKO  most  necessarily  have  ren- 
dered him  a  weiodme  guest  las^gst  tiie  cod« 
spiralovs,  and  oonsequemly  he  must  have  shared 
captain  Rookwood*s  ihte,  without  any  pessiUe 
BMans  of  esca|iiug  it.  Those  who  suffrrcd 
death  np6n  the  'aMbunc  of  the  assassloBlion* 
ooupiracyt  were  eight  in  number,  aameljs 
captain  Cbamoek,  Kiiig  and  Kevs,  major 
Lowidk,  captain  Rookwood.  and  Cranborne, 
ami  sir  Wilham  Perkina  ana  sir  John  Freiod. 
8ir  John  Fenwibk  suflbred  for  another  species 
of  treason,  as  shall  hereinaflerhe  particultrly 
relttcnd  and  explain^.  The  nine  oefore-men- 
tioned  being  executed,  there  stilt  remained  many 
close  prisoners  in  Newgale  upon  that  account  \ 
hot  evidence  being  wanted  to  convict  any  more 
of  them,  tlie  Babias  Corpus  act  was  suspended 
for  nine  momhs,  to  prevent  them  from  gaining 
their  liberty  by  law ;  and  this  was  dene  with  a 
viewof  fiMing  out  evid^ce  against  them  within 
that  time.  The  suspension  of  the  act  expiring, 
several  of  them  entered  their  pray  er  at  the  then 
next  eessions  and  term»  to  be  tried  and  admitted 
to  baif.  The  first  who  entered  sach  their  prayer 
were  three  gentlenlcn  who  were  brotben,  and 
related  to  the  earl  of  Bath,  captain  8tow,  cap- 
tain Walbank;  and  Mr.  Btackbtim,  and  some 
others,  and  they  were  all  beiletl  out  and  (!is- 
charged,  thougn  they  were  taken  by  proclama- 
tion, and  a  thousand  pounds  reward  was  paid 
for  each  of  the  first  five  persons.  The  remain- 
ing number  in  confinement  then,  were  only 
Behiardi,  captain  Counter,  Mr.  Cassels,  Mr. 
Metdttim,  and  Chambers;  and  they  being 
locked  np  close  in  separate  dismal  parts  of  the 
gaol,  and  most  of  them  unknown  to  each  other, 
could  ndther  communicate  er  «lo  any  fbin§^  fi>r 
themselves  in  order  to  the^r  liberty,'  nor  could 
know  ^hat  had  been  done  for  others :  Bot  the 
good  BUCtiesB  of  those  before  mentloaed  caused 
their  fVieotbi  abroad  ofiicioosly  to  enter  nrayert 
for  them  at  the  second  sessions  af\er  the  Hsbeas 
Corpus  act  came  lU  force;  whereupon  tbej 
were  all  of  them  taken  out  Of  their  clctteiioles, 
and  were  carried  to  the  Old- Bailey,  in  order  to 
be  fried  or  bailed.  Mr.  Constantioe  Phipp?, 
(who  was  aAerwards  lord  chancellor  of  Ireland) 
was  appointed  tbetr  counsel  to  move  for  tbem, 
and  asked  Bernard!,  if  any  application  had  beea 
made  to  the  solicitor  of  the  treasury  f  Ber- 
nard! ansWei^d,'  no ;  alledging,  that  as  there 
was  no  law  to'keep  them  any  longer  confined, 
their  friends  judged  it  needless  to  apply  to  any 
body  for  fhvour;  little  dreaming  that  an  act  of 
parmiment  ^uld  be  i»btained  to  secnre  and 
eontiude  their  further  confinement,  a  practice 
never  known  or  heard  of  before.'- A» aeon  as 
they  were  produced'  in  court  in  orrderiii  be  tried 
or  bailbd;  the  solicitor  of  the  treasury  stood  up 
land  Wbisneredtbe  judgee'«pon  the  bench :  and 
thouj^H  that  sessional,  being  a  seasions  of  g[sol> 
delivery,  could  not  lawfully  be  determined 
w^ithOut  either  trying  or  bailing  these  sute- 
pnsoners,  the  judges  being  obliiftd  by  law  ta 
deiff^rihe^aoPj  yet  upen  the  vhivcnag  a> 
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tin  of  Ibe  floKcitsr  of  the  treatury,  tli«  judfelt 
•djoiirMd  the  oonrt  for  a  fortnight,  and  imttie* 
ditteljF  after  a  biU  waa  broug^it  mto  pariiameot, 
and  CB  aet  ptiacd  widun  that  time  io  cohfiiie 
tben  fiir  a  twelveaMmtb,  on  a  anppo^  proba- 
UJkj  fliill  of  finding^  out  aomo  endence  agafnat 
tbem  in  that  time.*    Bat  how  came  it  that  the 
lame  prudent  preeaotion  ibr  the  safety  of  the 
rtate,  and  to  brings  rile  conspiraton  to  condign 
poDiabment,  waa  not  made  use  of  a<);aiost  those 
mat  wajed  thdr  trial  at  the  aesaions  before, 
umI  thereby  obtained  their  diachar^  and  some 
of  whom  were  committed  ubon  the  oath  of  one 
witoem?    It  will  not  sure  be  difficult  to  aolre 
this  question.    Mr.  Solicitor  of  the  ir^a^ury 
Bcitber  spoks  aloud  nor  aoftty  a^ust  them ; 
and  why  he  waa  ao  ^ood-natured  may  be  easily 
ai^dcrstood,  bavingf  no  doubt,  been  properly 
talked  with  by  them ;  which  wasa  very  unmiKu- 
nsle  omission  in  the  conduct  of  Bemardi  add 
bis  fellow  soiferers,  in  not  pro^ly  bespeaking 
Mr.  Solicitor'a  ftvour  fbr  thctta.    And  here  a 
▼eiy  singular  and  daplonAle  paaaaffe  happened, 
rdauog  to  Mr.  Bliickburii,  1^6  lieing  bailed 
out  and  discharged,  with  those  who  had  first 
eatei^d  tbehr  myers  to  bti  tried,  was  taken  up 
•gain  ntton  the  sam<^  account,  and,  without 
tty  ftcdi  chargii  or  information  against  him, 
pot  into  the  cusCody  of  a  messenger,  at  the  time 
when  the  BooM  of  Commons  were  passing  the 
{kU  for  centinniog  the  confiUeHieirt  of  the  fire 
m.fflentioB)Nl  sfate^prfsOn^rT;   and  the  bill 
vin^  Carrie*  up  to  the  House  of  Lords  fbr  their 
coocorrenoe  thereto,  Mr.  Blackbufti  was  added 
to  the  said  fatd  number  in  the  fords  hduse.  by 
^y  of  amendiflkent  to  the  bill,  and  sent  agun  & 
New^e.    Mr.  Chambers,  another  of  the  last- 
nentioned -state-prisoners,  who  had  idso  en- 
toad  his  prayer  at  the  term  with  tl^rsi  to  b^ 

*  By  an  aet  8  W.  3.  '*  to  attamt  such  of  the 
P^noDs  conoskii«d  in  th^  latd  hotrid  e<taspiracy 
J?»s8inate  bis  muesty^s  royal  person  wfafo  are 
M  from  justice,  unW  thay  render  th^tiisdres 
to  justice,  and  for  continoing  seteTal  others 
vftbesaid  conspirators  in  cilitody ;''  in  the  last 
<^"ii>«  of  whif^  are  these  words :  ''And  where- 

*  the  persons  beTeafler  named,  viz. ^-Coun- 

^»  Mo  BcAmardi,  Robert  Casuals,  Robert 
Hekinim,  Jatnea  Chambers,  and  Robert  Black*- 
f*^}  barebofeu'committed,  ahd  are  stiff  in  cns- 
yym  NewfailC,  for  i)M  said  conspiracy  and 
''^■oa :  Be  it  «na6ted  by  the  attlbority  afore- 

■"W.  that  th«  B^d Counffer,  John  Ber- 

>ttrai>  Robert  Cassels,  Robert  MeMrum,  James 
^hsmben,  and  Robert  Blackburn,  and  such 
^^  persons  who  shaH  herebfWr  render  them- 
"^^i  or  sMI  be  appi«bended,  and  agahuit 
]*|»«n  there  ahall:  be  erideboe  upon  oath  of  their 
J^^  ooncemed  in   the  said  barbarous  and 
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^y  conspiracy  of  assaiamatiog  the  pers6n  of 
Ptt«»«red  matojty,  shaltbe  detained  and  kept 
^  ^stody,  nithottt  bail  or  mainprize,  untH  the 
*J*  wy  of  Janvlary  1697,  unless  they  shall  be 
r^  bailed  by  order  of  cbunrll,  ngned  by 
^  'w^his  mtgaaiy's  mosc  honourable  prity-  ( 


cooncil.** 
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tried  or  baited,  was  brought  op  Io  the  court  of 
King's-bonch  by  Habeas  Corpus,  in  order  to  be 
bailra ;  hut  one  of  his  bail  refusing  to  swear 
himself  worth  500/.,  Chambers  was  remanded 
back  to  Newgate,  where  he  remained  with  the 
rest,  under  3ie  parliament's  confinement,'  tilU 
feleased  by  deatti.    The  first  act  expiring,  a 
second  (9  W,  3.  c.  4.)  was  soon  passed  to  con- 
tinue them  in  prison  another  year ;  unle»,  as 
in  the  formor  act,  they  should  sooner  be  bailed 
or  disoharged  by  order  of  council,  signed  by  six 
priry-counsellora.    And  at  the  end  thereof,  aH 
proS|>ect  of  finding  out  any  eridence  asainst  them 
seeming  to  b6  entirely  ranished,  a  third  act  (10 
and  11 W.  S.c.  13.)  was  passed,  confining  them 
during  the  pleasure  of  his  late  majesty  kin^ 
William.    And  even  aome  of  the  members  of 
that  pariiament  afterwards  told  Bernard],  and 
others  of  the  number  so  miserably  confined, 
that  the  very  intention  of  that  act  was  purely 
to  lay  them  under  dutiful  obfigairons  to  kin^ 
William  for  their  liberty,  and  mereby  also  at 
the  same  timfeto  pay  his  majesty  a  compli-^ 
meut ;  and  that  the  members  cKd  not  in  thtt 
least  doubt  Of  bisna^tety's  clemency  to  them, 
but  that  in  a  little  time  he  would  set  them 
free^      King   William    was  afterwards  ac- 
cordingly applied  to  id  their  favour,  not  long 
befiihe  his  death,  by  the  late  earl  of  Burlington ; 
and  his  mageMt  was  graciously  pleased  to  pro- 
mise  hiii  loi^SUip,  that  he  would  delirer  them  * 
io  a  shoit  time.    But  the  king's  illness  and 
4tMt  following  soooi  afterwards,  and  before 
any  order  was  giren  for  thdr  discharge,  the 
good  and  gracioua  design  of  his  majesty  for 
the  delireranbe  of  these  unhappy  men  {if  he 
really  intended  it)  wa^  most  untlMlunately  firus-    ■ 
trated  and  prerenfed.     The  act  for  their  con-* 
finement,  'by  the  demise  of  king  William,  be- 
ing determined,  (as  they  were  advised)  they 
entered  theii'  prayer  at  the  next  scissions  to  be 
tried  or  bailed,  but  were  opposed  by  the  at- 
torney-gentnlj  and  neither  was  'granted.    Af« 
terwards  another  act  of  parliament  (1  Ann.  at. 
1,  c.  29,)  was  jproetored  to  be  passed,  confining 
them  during  the  pleasure  of  queen  Anne.    Her 
majeaty  was  graciously  pleased  to  release  cap-  ' 
tain  dounter,  the  first  named  in  the  said  acta' 
of  confinement.     Major  Bemardi  thereupon  « 
petitionisd  the  queea  tor  his  lib^y,  and  fire-   , 
vailed  upon'  his  grace  th^  late  duke  of  Buck- 
ingham, theti  lord  president  of  the  council,  to 
deiivh'  his  petitioi^  to  her  majesty ;  which  waa 
so  done  at  the  intercession  of  her  grace  the 
duchess  of  Buckingham  bis  consort,  and  her 
lady  mother  the  late  countess  of  Dorchester, 
both  of  theni  being  96  verV  good  as  strenuously 
to  move  his  grace  to  undteruke  it,  urging  that 
such  acta  of  compassion  and  charity  were  ge- 
nerous atid  excellent  hi  persons  of  quality,  and 
well  becoming  a  good'  and  great  man  in  high' 
station.     Tbeoueen  was  graciously  pleased, 
upon  the  dtik^^s'  motion,  to  consent  to  Ber- 
nardi's  liberty  ;  but  his  ^oe  afterwanls  cau- 
tioosl;^  laying  the  pedtion  before  the  privy 
council,  it  waa  b^  mem  referred  to  sir  Ed« 

I  ward  Nonhey,  the  then  attorney- general,  which 
3D 
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might  give  htm  an  opportaoity  to  obstniot  Ibe 
queen's  intended  clemeney,  for  politic  or  other 
reasons.  Upon  this  reference,  it  took  up  some 
time  and  ^ipence  to  attend  and  solicit  tne  dis- 
patch of  Mr.  Attorney's  report,  which^  when' 
made,  neYertbeless  appeared  to  be  in  Ber- 
nardi's  favour.  The  lord  president  called  for 
the  report,  in  order  to  have  the  sentiments  of 
all  the  lords  in  ooancti,  how  and  in  what 
manner  Bemardi  should  be  delivered  and  dis- 
charged :  but  (he  lato  earl  of  Oxford,  then 
lord  treasurer,  at  the  same  time  took  the  op- 
portunity to  move  that  Mr.  Blackburn  might 
nave  his  liberty  as  well  as  Bemanli;  .and 
thereupon  his  g^race  the  president,  and  his 
lordship  the  treasurer,  differed  in  council  about 
the  respective  discharges  of  Bernardi  and 
Blackburn,^  whereby  both  their  pretensions  to 
their  liberty,  though  so  near  succeeding  (to 
all  appearance)  dropped,  and  never  could  be 
revived  again  to  the  queen's  death.  How  far 
those  two  great  statesmen  were  siucere  in 
attemptiQ^  the  liberty  of  Bemardi  and  Black- 
burn, or^itber  of  them,  or  played  booty,  God 
alone  koows*:  the  windings,  turnings,  and  la- 
byrinths of  politicians  not  being  easily  traced 
and  found  out  byja  w^lUmeaning,  honest  man. 
The  earl  of  Oxford  afterwards  was  often  ap- 
plied to  in  their  behalf,  and,  sometimes  by  pear- 
sons  of  greater  honour  and  quality  than  him- 
self; ami  his  lordship  made  more  promises 
than  he  bad  buttons  upon  his  coat,  waistcoat, 
and  cloak,  and  some  of  them  upon  his  honour, 
that  these  prisoners  should  soon  oe  set  at  liberty, 
if  they  would  but  have  a  little  more  patience ; 
but  all  his  lordship's  promises  were  by  him 
either  forgot,  or,  through  his  most  refined  po- 
licy, neglected  to  be  pmormed. 

By  the  demise  of  th^  queen  they  had  again 
liberty,  by  virtue  of  the  Habeas  Corpus 
act,  to  pray  for  their  trial  or  to  be  bailed  ; 
and  in  order  thereunto  they  entered  their 
prajrer  accordingly,  at  the  first  Old  Bailey 
sessions,  and  were  by  that-  court  referred  to 
Michaelmas  term  following.  They  retain- 
ed three  or  four' emioent  counsel  at  law,  and 
feed  them  to  move  and  plead  for  them.  Seven 
or  eight  motions  were  made  that  term,  at  dif- 
ferent tiroes,  in  their  behalf,  and  several  rules 
of  court  were  obtained  at  great  ezpence,  be- 
fore they  could  bring  the  then  attorney  ••general, 
sir  Edward  Nortliey,  to  appear  and  defend  their 
motions.  At  last  the  then  lord  chief  justice 
Parker  told  serjeaot  Webb,  (one  of  the  coun- 
sel for  the  prisoners)  that  the  court  consented 
to  their  being  brought  to  the  bar  by  Habeas 
Corpus  on  the  Monday  following,  being  the 
last  day  of  the  term,  in  order  to  admit  them  to 
bait,  bidding  the  serjeaot  in  the  mean  time  to 
direct  his  clients  to  eive  in  the  names  of  such 
substantial  men  as  they  intended  to  bring  iifto 
court  to  bail  them«  This  glimmering  favour 
proved  only  as  a  little  enlightening  before  death, 
as  will  appear  by  the  sequel.  The  prisoners 
were  accordingly  brought  up  by  their  keepers 
from  Newgate  to  the  court  of'^King's-bench, 
the  last  day  of  the  teim,  when  the  chief  jus- 


tioe  before-named,  having  notioe  of  tb^r  be- 
ing there,,  was  pleased  to  ask  sergeant  Webb, 
their  counsel,  if^they  bad  bail  ready  in  coartE 
And  being  answers  in   the  affirmative,   his 
lonbhip  was  plea^  to  reply,  that  wonders  were 
to  be  done  prcaently ;  wonders  indeed,  and  such 
as  were  never  heard  of  before !    The  prisoners 
were  called  and  brought  into  court,  and  there- 
upon the  same  gentleman  made  an  harangue 
against  them  of  above  an  hour  long :    and  al- 
thongh  towards  the  end  of  his  very  bitter  and 
invectivespeech  againstthose  helpless  wretches, 
who  were  obliged  to  receive^  all  bis  lire  ant 
huflb,  he  was  so  ingenuous  as  to  declare,  that 
he  had  never  bearcT of  any  evidence  chtfging 
them  with  the  crime  they  were  committed  for  ; 
yet  be  was  pleased  also  to  declare,  that  he  was 
very  well  satisfied  of  their  guilt,  by  the  pro- 
ceeding of  the  first  parliaodent  aeamal  them, 
and  would  therefore  remand  them  back  to  New- 
gate, which  accordingly  he  did.  At  the  meetioB^ 
of  the  next  parliament  matters  were  so  ordered, 
that  another  act  (1  Geo.  1,  st.  2,  c.  7,)  was  pre- 
pared and  procured  to  pass  both  houses  very  ex- 
peditiously, to  continue  them  in  prison  dmring  his 
late  miyesty  king  George's  pleasure.    If  it  wu 
intended  still  to  debar  these  unhappy  men  from 
the  benefit  of  the  law,  it  would  have  been  charity 
to  have  told  them  so,  when  they  ento^  their 
prayer  to  take  their  trial  or  be  bailed  at  the 
demise  of  queefi  Anne,  and  not  to  have  drilled 
them  on  with  hopes  of  relief  all  that  long  term, 
when  none  was  mtended  them ;  impoverishing 
them  at  the  same  time  by  ^reat  expence  of 
counsel's  fees,  and  otherwise,  in  attempting  it, 
to  the  reducing  and  bringing  them  into  a  starv- 
ing condition  m  gaol.    Several  petitions  were 
afterwards  deliverad  to  bis  late  majeshr  king 
George  in  the  name   aud   behalf  of  these 
wretches,  imploring  his  sovereign  compassioo, 
and  setting  forth,  as  an  instance  <^  his  great 
mercy,  upon  another  occasion,  his  pardoning 
many  condemned  for  actual  treason  against 
his  majesty's  person ;  whereas  these  had  been 
long  miserably  confined  as  prisoners  of  state, 
purely  upon  bare  suspicion  only  of  being  con- 
cerned in  a  conspiracy  against  a  deceased  mo« 
narcb,  of  which  the  feast  proof  could  never  be 
made  out  against  them ;    yet  their  petitions 
were  not  minded.    The  court  of  England  bath 
the  least  regard  to  petitions  of  any  court  ia 
Europe,  and  so  it  hath  been  for  many  reifns 
past ;  which  neglect  is  chiefly  to  be  imputed  to 
the  prime  ministers  and  other  great  men :  his 
majesty  having  a  petition  put  into  his  hand,  ^ 
uerally  gives  it  to  one  of  the  lords  near  him, 
where  it  is  too  often  thrown  aside,  and  never 
heard  of  more.    In  most  other  courts  particu- 
lar days  are  appointed  to  read  petitions,^  in- 
serting in  the  margin  of  each  petition,  to 'the 
effect  following,  viz.  Consented  to,  or  not  coo* 
sented  to ;  and  an  office  is  settled  wherein  to 
lodge  petitions,  where  the  deliverers  take  tbem 
out,  and  by  that  means  all  petitioners  soon 
know  how  far  they  are,  or  are  not,  to  prevail 
upon  such  their  saomissive  lod  most  bomble 
application. 
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By  the  demise  of  bis  late  'majesty  king^ 
Gesrge  tbe  first,  which  happened  at  Hanover, 
00  or  about  the  llUi  day  of  Jone,  1727,  Ber- 
aardi  and  his  two  fellow- sufferers,  being  all 
the  surrirora  of  tbe  said  miserable  state-mooa- 
meots,  bad  agaio  liberty  hy  law  to  pray  for  a 
tria!  or  to  be  admitted  to  bail ;  whereupon  Ber- 
nardi,  on  the  16tb  day  of  June,  1727,  moved 
tbe  court  of  &iiig>s»bench  by  bis  counsel  for 
an  Habeas  Corpus  to  brin|f  hiin  ap,  io  order  to 
be  tried,  bailed,  or  discharged,  accordio|^to 
law ;  sncb  coirasel  at  the  same  time  apprising 
the  court,  that  Bernardi  bad,  so  long  ago  as  tbe 
35th  day  of  March,  1696,  been  committed  to 
Newgate  by  the  late  dake  of  Shrewsbury,  then 
secretary  of  state,  on  suspicion  of  being  con- 
cerned in  a  horrid  conspiracy  to  assassinate  bis 
late  majesty  kine  William  S,  but  without  any 
proof,  there  not  being  so  much  as  the  oath  of 
one  sinp^e  witness  made  against  faim,  nor  was 
it  specified  in  bis  commitment  that  he  was 
charged  upon  oatb ;  and  no  proof  at  any  time 
atWrwards  ever  appearing  against  him,  to  in- 
duce tbe  bringing  him  to  a  trial,  several  acts  of 
parliament  had  been  mode  to  keep  him  in  pri- 
son, and  by  tbe  last  of  them  he  was  confined 
during  the  pleasure  of  bis  said  lalemsjesty 
king  George  1,  by  whose  decease  Bernardi 
vai  become  intituled  to  his  liberty,  there  being 
BO  hw  tlien  in  force  to  detain  him  in  prison  ; 
aod  tbe  court  then  made  a  rule  for  such  Habeas 
Corpus  accordiofflv ;  though  the  motion  was 
strimgly  opposed  by  the  attorney-general  sir 
Pbttip  Yorke,  who,  though  a  young  man,  had 
spraog  up  quickly  to  that  great  post  in  the 
law,  through  the  early  favour  aod  countenance 
of  the  before-mentioned  chief  justice,  and  his 
own  shining  merit,  built  upon  so  nursing  and 
adrantageous  n  inundation.  Mr.  Attomey- 
Oeneial  (but  sore  He  was  only  in  jest)  objected 
is  particular  to  the  motion  as  not  proper  or  re- 
golar,  without  producmg  the  original  commit- 
SMot,  which,  for  want  of  due  care  in  keeping 
aod  preKtving  the  records  of  Newgate,  after 
upwards  of  31  years,  and  the  change  of  tbe 
t«vertl  keepers  within  that  time,  was  not  then 
to  be  bad ;  but  that  weighty  objection  was 
over-ruled  by  the  court.  Afterwards  sir  John 
Fortescne  Aumd,  then  one  of  the  judges  of  the 
coortof  King's-bench,  and  now  oneof  tnejudges 
of  his  majesty's  court  of  Common-pleas,  de- 
clared in  court,  that  the  aame  matter  had  been 
Bwvednpon  the  demise  of  queen  Anne,  when 
^  cfaier  justice  Parker  before-mentioned  de« 
<;iared  his  opinion,  that  the  court  had  a  discre- 
tiOBuy  power  either  to  bail  or  discharge  the  pri- 
soners, then  brought  up  to  the  court  of  King's- 
beoch  by  Habeaa  Corpus  in  the  like  case ;  yet 
Q^enheless,  st  the  same  time,  he  remanded 
them  back  to  Newnte.  BemardiS  counsel 
thereopon  waved  the  Habeas  Corpus,  and  desir- 
ed to  take  nothing  by  his  motion,  as  conceiving 
uie  expence  only  certain,  (which  Bernardi  waa 
{U«ble  to  bear)  and  the  snocess  doubtful;  and 
■^des  the  jodffeo  oommissions  were  not  then 
[niewed,  who  of  thenMelves'  could  not  subsist 
■^S^tban  ux  months  firoai  his  preMot  ma- 


jesty's accession  to  the  crown.  It  was  there- 
fore thought  expedient  and  more  adviseable  for 
Bernardi  to  seek  relief  by  petitioning  the  king 
for  his  royal  favour  and  clemency,  than  to 
make  any  farther  trial  to  be  discharged  or 
bailed  by  the  court  of  King's  4>ench.  A  bill 
was  soon  alVer  brought  into  parliament,  and 
speedily  passed  into  an  act  (1  Geo.  S,  st  l*. 
c.  4,)  to  continue  his  imprisonment,  with  his 
other  two  fellow-sufferers,  Blackburn  aod  Cas  • 
sels,  during  his  present  majesty's  pleasure.  A 
printed  Case  was  delivered  to  all  the  lords  and 
commons  against  the  bill,  while  the  same  was  ^ 
under  the  conaideration  of  the  two  houses,  as  is 
hereinafter  set  forth.  And  Beraardi  preferred 
several  Petitiona  to  the  king  and  queen,  both 
before  and  after  tbe  said  last- mentioned  act 
passed^;  the  tenor  or  purport  of  which  Caae  and 
Petitions  are  an  foHowetn,  viz. 

The  most  sad  and  deplorable  Case  of  Robert 
Blackburn,  John  Bernaroi')  and  Robert 
Cassels,  humbly  o&red  against  the  Bill 
now  depending  in  Parliament  for  conti- 
nuing tneir  Imprisonment,  aAer  a  Con- 
fineroeilt  worse  than  Death  by.  them  aU 
ready  undergone,  of  upwards  of  one-and- 
thirty  Years  io  Newgate. 
"In  March  and  Anril  iG96,  they  were  com- 
mitted :  tbe  crime  tncy  were  charged  with  in 
tbqir  respective  commitments  was  high-treason, 
in  conspiring  the  murder  and  assassination  of 
his  late  majesty  king  William  3,  but  witliout 
proof,^there  bemg  not  so  much  w  the  oat^of 
one  sTngle  witness  made  against  any  of  them, 
nor  is  it  specified  in  their  commitments,  that 
they  were  charged  upon  oatb :  that  no  proof 
appearing  against  them  whereby  to  bring  them 
to  a  trial,  several  acts  of  parliament  bad  been 
made  to  keep  them  m  prison,  the  last  of  which 
lef^  them  to  bis  late  majesty's  pleasure,  and 
then  hj  the  demise  of  tbe  king  they  were  be- 
come mtitnled  to  their  liberty :  that  the  per- 
sons charg^ed  with  this  most  horrid  and  de- 
testable crime  were  originally  six,  namely, 
James  Counter,  Rob.  Meldrum,  Jamea  Cham- 
bers,  Robert  Blackburn,  John  Bemai-di,  and 
Robert  Cassels :  Counter  waa  set  at  liberty  by 
queen  Anne,  and  Meldrum  and  Chambers  died 
in  prison;  so  that  there  were  then  remaining 
onfy  the  last  three  of  these  miserable,  wretched 
and  most  unfortunate  prisoners,  who  soleginlv 
disclaim,  and  from  their  hearts  ever  did  and  do 
abhor  and  detest,  the  said  villainous  crime  so 
laid  to  their  charge  as  aforesaid :  and  although 
their  number  was  then  reduced  to  three  as  m- 
fore- mentioned,  yet  nevertheless  b;^  that  bill 
they  were  intended  to  be  further  confined :  that 
they  were  reduced  to  extreme  miseries  by  their 
said  tedious  ^nfinement  of  one-and-thirtv 
years  and  upwards,  in  a  melancholy,  disma!, 
and  loathsome  gaol,  and  by  their  great  age,  in- 
firmity,' and  poverty ;  and  though  they  bad 
been  confined  close  prisoners  of  state  in  New- 
gate Ibr  upwarda  of  one-and- thirty  years  as 
aforesaid,  vet  they  had  never  had  one  pomy 
alWwaiioe  mm  the  govenuncDt.^ 
4 
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'*  Wberefinre,  and  in  xegwd  to  the  mipreee- 
dented  and  anparallded  bardships  of  thar  case, 
it  was'hoDibly  boped  the  said  biU  sboald  not 
pass.  (Subscribed)    Robbrt  Blacsjidrii. 

'*  New§[ate,  JoBit  Bernabdi. 

.  July  6,  1T«7."  RoMBT  Cabsem.*'  > 

Copies  of  oommitments  follow,  whereby  it 
plainly  afYpears  that  none  of  the  said  three  pri- 
soners were  committed  upon  oath. 

".  These  are,  in  his  miyesty's  namet  to  an* 
tborise  and  reouire  you  to  reoeiTc  into  your 
custody  the  body  of  — —  Bemardi,  herewith 
«ent  you  for  hiflfh  treason,  in  coospiritt|r  ^^ 
assaspinatipn  and  Qiurder  of  the  kinff ;  and  you 
are  to  keep  him  safe  until  he  shall  be  delifered 
by  due  course  of  law  i  and  for  so  doing  this 
shall  be  your  warrant.  Gtren  at  the  court  at 
Whitehall,  the  3Mh  of  March,  tOd^. 

"  Shbbwsburt." 
•<  To  the  Keener  of  Newgate, 
or  his  Dqraty.*' 

N.  B.  The  commitments  of  Mr.  Blackburn 
and  Cassels  are  to  the  same  effect  with  Ber- 
uardi's. 

None  of  the  said^six  prisoners  were  com- 
mitted opon  any  oath,  except  Counter,  who  was 
Ghar(;ne4  upon  the  oath  of  one  witness,  as  may 
appear  by  the  following  true,  copy  of  his  com- 
mitment : 

"  Middlesex. 
<*  Receive  into  your  custody  ihe  body  of 
John  alias  James  Gunter,  alia^  Counter,  alias 
Bumsey,  herewith  sent  you,  charged  before 
me,  upon  the  oath  of  Geoi^e  Harris,  geut.  for 
high  treason,  in  conspiring  to  as^ssinate  his 
majesty,  and  to  proctve  an  invasion  of  this 
kingdom  by  the  French,  being  the  person  men- 
tioned in  his  majesty's  prodamation,  and  there 
called  Counter,  aliaiT  Rumsey ;  and  in  order  to 
a  further  examination,  yon  are  him  safely  to 
keep,  until  he  shall  be  discharged  by  due  course 
of  law;  and  for  so  doing  this  shall  be  your 
warrant.  Given  under  my  hand  and  seal,  this 
SdtbdayofMay,  1696. 

«  S.  LoTBLL,  Recorder." 

A  Copy  of  the  Keeper's  Certificate,  setting 
forth  that  none  of  the  said  three  prisoners 
were  committed  upon  oath ;  which  Cer- 
tificate was  annexed  to  one  of  Bernardi's 
Petitions  to  the  king : 
"  Whereas  James  Gunter,  alias  Counter, 
alias  Rumsey,  James  Chambers,  Robert  Mel- 
drum,  Robert  Blackburn,  Robert  Cassels,  and 
John  Bemardi,  were  committed  to  Newgate  in 
1696,  tbc  conspiring  to  asiassinate  his  late  ma- 
jesty king  William  the  3d,  as  appears  by  co- 
Sies  of  their  several  commitments,  signed  by 
amcs  F^ll,  the  keeper  of  Newgate,  and  by 
his  head  tusokey  Bndenbam  Rouse,  which  I 
have  seen  and  examined :  I  hereby  certify,  that 
Bpne  of  the  before-named  persons  are  charged 
upon  any  oath  specified  in  the  said  copies  of 
their  respectire  commitments,  except  the  above- 
said  Counter,  who  stands  chaigisd  in  lua  com- 


mitmentfor  the  said  crime,  upovthreatfa  of 
one  Geoige  Harris,  gent,  pirea  ander  my 
hand  this  15th  day  of  August,  17i^. 

•«  TaoMAB  Aiuv.** 

True  Copies  of  Petitions  to  the  King  and 
Queen,  and  of  an  Affidarit  of  two  eminent  sur- 
geons, are  hereinafier  set  forth  as  foUoweth : 

To  the  King*s  Most  BxctUent  Majesty : 

The  most  homble  PBTtrioN  of  Major  Jobs 
Bernardi, 
«  Sheweth, 

"  That  your  petitioner  now  is,  and  for  up- 
wards of  one-and -thirty  vears  last  past  has 
been  a  state  prisoner  in  Newgate,  cAmmittsd 
the  25tb  of  March,  1696,  by  the  then  md  of 
Shrewsbury's  warrant,  as  secretary  of  state, 
9fid  therein  charged  with  high- treason,  in  con- 
spiring the  murder  and  assassination  of  his  hte 
majesty  king  WilUam ;  but  without  any  proof, 
or  so  much  as  any  inJbrmatkm  upon  the  oath 
of  one  single  witness,  that  your  petttioaer  could 
efver  hear  of:  neither  hath,  in  all  the  said  time 
of  tbirtr-one  yeai?  and  upwards,  any  prose- 
qution  been  had  against  jo^  petitioner  for  the 
said  horrid  supnosed  crime,  which  vour  peti- 
tioner doth  disclaim,  and  from  his  heart  erfr 
did  and  doth  abhor  and  detest. 

<*  That  by  two  act^  of  iodemntty,  the  one  in 
the  third,  and  the  other  in  the  aeveoth  year  of 
the  reign  of  his  late  majesty  ^rour  moot  par 
cious  father  king  George  the  font,  the  cnma 
alledged  against  your  petiUnoer  in  his  com- 
mitm.ent.  is  pardoned ;  but  by  the  said  acts  the 
imprisonment  of  jfour  netitwaer  was  oontkiaed 
during  his  late  mijesty 's  pleasure. 

«  That  vour  petitioner  is  advised,  thai  by  the 
demi^  of  his  said  late  mi|iesty,  yoiir  petitioner 
became  intituled  tp  bia  hbcrty,  and  ought  not 
to  be  detained  in  prison  by  My  kw  now  in 
being ;  and  has  verv  lately  applied  to  yoar 
majesty's  judges  of  the  court  of  King*s-Bencb 
to  be  discha^ped  from  his  confinuMUt,  bot 
without  success. 

M  That  your  petitwaer,  by  hia  an  l^mg  im- 
priaonroent,  is  rsduced  to  gesat  stoaita  and 
went,  and  great  infomity  of  body;  and  his  life 
is  in  danger  bj^  his  dose  con&ieinent  in  New- 
gate, as  by  affidavit  of  two  eminent  anigeons, 
herewith  produced,  and  sworn  before  one  of 
your  roijesty's  judges  of  the  King'a-faencfa, 
and  filed  in  the  said  eonit,  nay  appear.  And 
your  petittoner  is  now  upwards  of  seTcnir 
years  of  8£e,  great  and  the  best  part  of  which 
time  has  been  very  uncomfortably  worn  oat 
by  your  petitioner,  in  a  melanch«y, 
and  loatlisome  gaol,  where  it  has  oei 
petitioner  above  TOOL  for  his  h)dging'. 

*'  That  in  regard  to  all  snch  your  petitioner's 
sad  and  deplorable  ctrcnmstanoes^  and  ad- 
vanced oki  age,  your  petitioner  most  humUy 
ho(>es  he  may  be  deeined  a.  fit  olgect  of  your 
majesty's  charity  and  clemency,  and  more  cs- 
pe^aUy  a$  this  juncture  of  your  nuyesty's  ac« 
Ion  to  the  throne. 
Whainfore  yonr  petitMMMT  doth  i 
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Uj  bMMih  vMr  mjevMr,  tbal  1m  nay ,  ibr  the 
picMnI,  for  toe  benefit  of  bis  hetltb,  and  to  lave 
expence,  be  reiDOved   from  Newgate  to  the 
iuog'a-bencb  priaoo,  tilL  auch  time  as  yoor 
mijnty  shall  graeiously  see  cause  to  order 
yoor  (petitioner's  absolate  discbai|^. 
«*  And  your  petitiooer  shall  ever  pray,  &e. 
^  £x  Parte  Joaiumis  BEBNAitDi  Ar* 
in  Banco  Regis." 

"  John  Wheeler  the  elder,  and  John  Wheeler 
the  younger,  his  son,  both  of  the  city  of  Lon- 
don, surgeons,  jointly  and  sererafly  make 
oath,  that  major  John  Bemardi,  who  now  is, 
snd  for  upwards  of  one-and-thirty  years  last 
past,  as  these  deponents  have  been  informed, 
aod  verity  believe,  hath  been  a  state- prisoner 
in  Newgate,  hath  frequently  had  very  ill  fits, 
occasioned  by  a  miserable  lameness  and  swell- 
ing ID  bis  arm,  by  humours  flowing  to  an  old 
woood.  And  these  deponents  further  say, 
that  they  have  attended  bira  many  times  m 
such  illness,  for  about  twelve  years  last  past, 
as  his  surgeons,  kying  his  arm  often  opoi  to 
the  bone  by  larc^e  incisions,  which  have  con- 
tinued open  and  running  wounds  for  several 
months  after  every  snco  operation ;  and  bis 
torments  occasioned  thereby  have  frequently 
brought  fevers  upon  him,  to  the  endangerhig 
bit  life.  And  these  deponents  farther  say^  that 
in  these  depoDents'  judgment,  the  cause  of 
contracting  such  sharp  and  gross  humours  hath 
proceeded,  and  doth  procc^  from  the  length 
ipd  closeness  of  his  confinement;  which,  if 
continued^  wilt  still  endanger  hu  life,  in  these 
deponents*  judgment ;  and  the^ther  (y  reason 
of  his  advanced  old  a^,  he  being  now,  as  these 
deponents  have  been  informed,  and  do  believe, 
Inwards  of  seventy  yeals  of  a^e. 

*'  JOBM  WHEELER. 

«<  John  Wbe^ur*  JQB*" 
^^  Jurat'  apud  Serjeants- Inn,  in 
Chancery- Lane,  l5  Die 
Jnoii,  1727,  coram       Ja.  B^YNOLns." 

To  the  Kiug'k  Mnst  ExoeUent  Majesty : 
llie  bumble  Petttion  of  M^jor  Jobm  BsiNiBDiy 

"Shewetb; 

"  That  your  petitioner,  by  an  aet  af  parlia- 
neat  lately  made,  being  entirely  left  to  your 
nsNity's  most  graeioas  pleaaare,  after  having 
■ufertA  near  tbmy-two  yeara  d^sa  imprison- 
ncatin  Newgate,  on  saspicion  of  being  eon* 
Qvaed  in  a  most  horrid  oonspiracy  against  Iris 
ate  ai^esiy  king  William. 

*«Thatyoiir  petitioner  hath  always  pr^ad 
«d  petitioned  to  be  tried*  as  oASa  as  be  oouM 
dait-byiaw,  to  be  acquitted' or  cspdemnad ; 
V^  haopnid  never  be  beard  or  brangfal  bafbM 
My  Murt,  t»  have  his  guilt  or  innossnsa 


^  Thai  yaw  petitieuer  was  not  efaar]ged  upon 
U^sMb,  of  his  hfkag  a  eanspirslsr  in  tliat, 
'^^^  i^  which  is  evident  by  his  eouMuit- 
*^:  naoNn  esev  being takan on  for  hish 
^■"■Mif  Md  so  ehaiged,  bat  lhesaai»i«ns' aU 


your  petitioner,  hereanlo  aiH 


waya  necified  and  aaprtastid  in  his 
ment  (as  your  petitioner  is  advised).  For  ia« 
siaaee,  Mr.  Counter  is  only  charged  upon  tba 
oath  of  one  evidenee ;  the  diirtinetion  sofficiettdy 
appeareth  by  the  copy  of  his  commitment, 

nexed. 

<•  That  your  petitioner  bath  humbly  set  forth 
his  great  Sjipe,  infirmitv  and  poverty,  by  » 
former  petition  ddivcred  into  your  majesty's 
most  gracMua  hand;  your  petitioner  being 
above  seventy  years  old,  suffering  insupperta« 
ble  naiseriea  by  frequent  uloerationa  m  his 
liflsbs,  occasioned  by  his  king  and  dose  esn- 
finement,  attested  upon  the  oath  of  two  ami* 
nent  sofgupns,  and  annexed  l»  his  former  patti* 
tion  to  your  majesty. 

"  Your  petitioner  therafoie  most  hnoibly  im* 
ploi^  and  supplicates  your  mi^esty,  in  your 
soverswn  compassion  and  great  goodness,  to 
grant  Siat  your  petitioner  may  ne  removed 
from  Newgate  to  your  maiesty's  Bench  prison 
fbr  the  present,  tor  the  benefit  of  more  ah-, 
and  less  expence,  until  your  majesty  may  be 
graciously  pleased  to  grant  your  petitioner  entire 

<'  And  your  petitioner  shall  ever  pimy,  &c.? 


To  the  00860*8  Most  Esodloit  ] 
The  humble  Petition  of  Miyof  John  BxBNAxni, 

•<8heweth-, 

<«  That  your  petitiaoer  bath  besua  doss  pri- 
soner ^  statu  in  Nswgate  near  tliirty*two  years, 
and  in  now  destined  to  a  hMgur  eonflnosient, 
by  an  act  of  parliament  hitdy  made  to  that 
end,  leaving  your  pntitionar  to  his  majes^'s 
most  mdoua  pleasure. 

*«  That  your  pelitianer  was  not  committed 


hand  tfaiaday. 

•«  That  your  pctitisMr  and  the  rest  liad  thdr 
Casa  ddiaered  to  the  BMaabenof  both  Houses 
of  parlkment,  whilst  the  aet  fbr  their  longer 
imprisonnsent  waa  under  tbdr  consideration  ;  a 
copy  of  which  is  hereunto  annexnd. 

•«  That  yoor  petitioner  is  one  ef  the  oldest 
coHMnission-ofliseta  in  the  fcingdoa,  having 
ssrvcd  the  stnlss  of  HoUand  Mean  years  by 
tba'king  of  Bngland^s  aonsent  and  anpiab»> 
tion  ;  your  patiSener  bearing  fiveof  hia  then 
highness  the  prinee  af  Oranga's  eammissiona 
in  sevami  statioas  af  banour,  tha  first  of  which 
beam  data  above  lUW-foar  years  ago ;  and 
your  petitianev  halh  been  much  wonndsd  i* 
theaaidearvioe. 

"That  your  pelitiattst's  giandfather  and 
fittber  were  hsth  counts  of  ttia  empire,  lie. 
though  his  ssid  father  and  y«Br  petitioner  were 
bath  bom  solgects  of  this  kmgdons. , 

"  That  yaur  petitiauar  hath  his  beforenien- 
tionad  comaissions,  and  the  iaiperial  palssrt^ 
is  produce  io  testimony  of  the  truth  thereof. 

•<  That  your  petitieser  hath  altendy.  suffeRd 
a  MniihnMM  n  ttasusnid-fthL  VTOrsa  than  a 
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^said  DofoTtQoate  prisoner,  thereby  praying',  for 
the  reasons  .therein  contained,  that  kie  mi^i^ht 
for  the  present,  for  the  benefit  of  bis  beidth, 
anckto  sare  expenee,  be  removed  from  New«> 
gate  to  the  King's- bench  prison,  till  such  time 
as  his  majesty  should  graciously  see  cause  to 
jorder  his  absolute  discharge,  as  by  the  said  pe- 
tition, reference  being  thereunto  had,  more 
folly  may  appear.  That  in  the  reign  of  his  late 
majesty,  in  the  time  of  the  Preston  rebellioo, 
many  prisoners  under  coiideipnation  and  sen- 
tence of  death  for  high  tr^on,  (but  repriered) 
for  tlie  sake  of  their  health  obtained  an  indul- 
gence of  a  remoyal  from  one  prison  to  another, 
where  the  closeness  of  their  confinement  en- 
dangered their  lives,  as  is  now  the  case  of  the 
said  unfortunate  Bernardi,  who,  although  be 
hath  already  undergone  a  confinement  worse 
than  death,  was  committed  only  upon  suspicion 
of  a  very  horrid  and  most  detestsi>le  crime,  in 
conspiring  the  murder  and  assassination  of  his 
late  majesty  king  William,  but  without  any 
proof,  or  as  much  as  the  oath  of  one  single 
witness  against  him  ;  neither  bath  any  proof 
been  found  against  him,  or  he  brought  to  any 
trial,  in  upwards  of  one-and-thirty  years 
time ;  and  as  he  hath  been  always  ready  and 
desirous  to  take  bis  trial,  be  hatu,  from  tiri>e 
^totime,  regularly  entered  his  prayer  to  be  tried. 
**  Your  petitioner  therefore  doth  most  hum- 


present  or  Tioleht  death,  and  never  could  obtain 
the  favour  to  be  brought  before  any  court  of 
juatiee,  to  have  his  guilt  or  innocence  proved  ; 
kept  in  prison  near  thirtjr-two  years,  by 
'methods  never  heard  of  before ;  and  is  tiow 
nigh  worn  out  with  old  age,  decrepidness,  and 
poverty. 

'*  Your  petitkmer  therefore  roost  humbly 
implores  and  beseeches  your  majesty,  in  your 
sovereign  compassion  and  pity,  to  move  the 
king  to  grant  the  prayer  of  your  most  misera* 
hie  petitioner,  which  is  but  one  prison  for  ano- 
ther, until  the  Kingof  Kings,  in  bis  divine  pro- 
vidence, shall  deliver  your  petitioner  out  of  this 
changeable  worid,  or  that  his  majesty  may  be 
l^dously  pleased  to  grant  him  more  liberty 
wit. 
.    **  And  yoar  petitioner  shall  ever  jvay,  &c."* 

To  the  dneen's  Most  Excellent  Majesty : . 

The  humble  PtrrrioN  of  Abigail  Bernardi, 
Wife  to  the  most  unfortunate  Major  John 
Bernardi,  who  hath  for  upwards  of  one- 
and  thirty  years  last  past  be^  confined  a 
State- Prisoner  in  Newgate. 

'<Sheweth; 
"  That  your  petitioner  on  the  25th  of  June 
last,  did  deliver  to  the  kmg's  most  excellent 
majesty  an  humble  petition  on  the  behalf  of  the 

»  To  Blackburn's  Petition,  to  the  same  effect, 
was  added  the  following  certificate  : 
.  «'  Middlesex,  ss.  These  are  to  certify,  That 
upon  search  made  amongst  the  records  of  the 
sessions  of  gaol- delivery  of  NdWgate,  hdd  for 
the  county  of  Middlesex,  it  appears  by  the  said 
records,  that  on  the  2nd  day  of  April,  1096, 
Robert  Bkckburu  was  committed  to  the  said 

faol  of  Newgate,  by  the  right  honourable  the 
uke  of  Sbrewi^ury,  principal  secretary  of 
state,  for.  hieh  treason,  in  conspuring  the  as- 
sassination of  the  late  king.  And  I  do  further 
certify,  thai  at  the  sessipns  of  gaol-delivery  of 
Newgste,  held  for  the  said  county,  at  Jusuce- 
hall  iU  the  Okl- Bailey,  in  the  suburbs  of  the 
city  of  London,  on  tlie  (Hh  day  of  September, 
1696,  the  said  Robert  Blackburn  was  delivered 
to  bail  by  the  court,  for  his  personal  appearance 
at  the  next  sessions  of  gaol-delirervj  to  be  held 
for  the  said  county,  to  answer  to  all  such  mat- 
.ters,  as  on  his  said  late  majesty's  behalf  should 
.be  objected  sgainst  him ;  and  not  to  depart  ibe 
court  without  licence ;  .and  in  the  mean  time, 
to  be  of  his  good  behaviour  ;  that  then,  &c. 
At  which  said  next  sessions  of  gaol- delivery, 
to  wit,  at  t(ie  sessions  of  gaol-delivery  of  New- 
gate, held  for  the  said  county,  at  Justice-hall 
aforesaid,  on  the  14th  day  of  October,  1696, 
.the  said  Robert  Blackburn  personally  appeared 
in  open  court ;  and  was  by  the  saiil  court  dis- 
charged of  his  recognisance.  And  I  do  hereby 
further  certify,  that  it  appears  by  the  said 
records,  that  on  the  7th  day  of  January,  1696-7, 
the  said  Robert  Blackbnrii  was  committed  to 
the  said  gaol  of  Newgate,  by  sir  William 
•"      ■  • '  his  1 


TrumbaU,  knighty  one  of  . 


sir 
late  mi|iesty's 


most  honourable  privy-counci),  principal  secre- 
tary of  state,  for  high  treason,  in  conspiring 
the  murder  and  assassination  of  the  said  king. 
Dated  this  10th  day  «f  August,  1708,  in  the 
7th  year  of  our  sovereign  lady  Anne,  by  the 
grace  of  God  queen  of  Great  Britain,  &c. 

"  S.  Uarcoubt,  clerk  of  the  peace, 
and  gaol-delivery  of  Newgate, 
for  the  county  of  Middlesex." 
-  It  appears,  by  the  foregomg  Certificate,  that 
Robert  Blackburn  was  committed  the  Snd  of 
April,  1696.  That  on  the  9th  of  September 
foilQwing,  he  was  admitted  to  hail.  That  the 
14th  of  October,  1696,  he  was  discharged. 
The7th  of  Januanr  committed  again  for  the 
same  fact ;  though  taken  up  at  the  Buoy  and 
Nore,  by  one  captain  Nash,  for  attempting  to 

S>  to  Fhinders  without  a  jiass.  By  captain . 
Iish  left  in  custody  of  a  messenger  niae 
weeks.  Then  committed  by  sir-WiUiamTmrn- 
ball,  knight,  to  Newgate,  nnd  never  examined, 
or  any  oath  against  him,  that  ever  he  beard  of; 
and  then  detained  till  an  act  passed  to  imprifon 
Counter,  Meldrum,  Chambers^  Bemanb  sod 
Cassels,  who  were  all  strangers  to,  and  never 
seen  by  Blackburn,  till  in  Newgate ;  and  then 
be  WAS  inserted  in  the  amended  bill,  which 
came  down  from  the  Lords  to  theCommoDS. 
He  has  been  now  almost  thirty-three  yeacs  ia 
prison,  and  no  allowance  from  the  government, 
though  a  state -prisoner.  He  was  not  one  of 
those,  for  whom  the  thousand  pounds  was  of- 
fered. These  several  allegations  have  been  re- 
ported true,  by  sir  £dwaiid  Nortbey,  and  air 
Robert  .Raymond :  thexj^oie  hq  hopes  Uk  hfst 
his  majesty's  relief. 
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Uy  beseech  and  mipplicate  your  majesW,  io 
yoor  soTereign  compassion  and  great  goodness, 
to  ioteroede  with  the  king's  most  excellent 
majesty  for  the  removal  of  your  petitioner's  un« 
fortnnate  husband,  the  said  major  John  Ber- 
uardty  from  Newgate  to  the  Ring's-bench 
prison. 
M  And  your  petitioner  shall  ever  pray,  &c/' 

To  dmdiide  this  point,  it  is  manifest  by  the 
befbre-redt^l  copies  of  petitions;  cases  and 
certificates,  and  atstinci  aAeppations  of  the  said 
major  J<lhn  Bemardi,  that  he  was  not  guilty 
eves  of  as  much  as  misprision  of  treason,  hav- 
iDg  never  had,  dhvctly  or  indirectly,  any  know- 
Mi^  of  the  said  homd  conspiracy. 

Here  are  two  pusages  to  be  curiously  en> 
quired  into  ;  the  first  of  which  is,  bow  Ber- 
nardi  came  to  be  put  into  a  prodatnation  P  The 
answer  to  this  is  not  at  all  difficult.  Un- 
doubtedly it  was  by  reason  of  Geoige  flarria's 
ioibrmation  of  hie  being  then  in  the  Compter 
with  captain  Rookwood ;  which  Rookwoodwas 
toeused  upon  oath,  though  Bemardi  never  was. 
And  this  seems  to  be  more  unquestionably  evi- 
dent, in  regard  the  proclamation,  wherein  Ber- 
nard! is  named,  did  not  come  out  tintil  the 
very  momiog  Inefore  Bemardi  and  Rookwood 
were'  taken  out  of  the  Compter  by  the  Guards 
at  nudnigbt/upon  Harris's  mfbrmation,  which 
was-five  weeks  after  the  discovery  of  the  Plot, 
and  Bemardi's  name  was  never  inserted  in  any 
former  proclamation. 

The  neict  and  second  ouestion  is.  On  what 
groands  he  was  first  connned  by  act  of  parlia* 
ment?  To  whi?Bh  Bemardi  answers,  that  the 
duke  of  Sbrewsibnry  having  inserted  in  his 
commitDBent  the  fi>llowing  positive  words,  viz. 
for  being  concerned  in  the  horrid  conspiracy, 
6cc.  though  not  a  syllable  of  any  charge  upon 
oath,  his  grace's  word  under  his  hand  was  not 
to  be  called  in  question  by  the  parliament,  in 
favour  of  a  poor,  inferior,  supposed  enemy  to 
the  government :  and  how  Bemardi,  or  any 
other  man,  could  have  the  confidence  to  set 
forth  so  positively,  by  petitions  to  the  king, 
and  a  case  to  the  parliament,  that  he  was  never 
charged  upon  oath,  if  he  had  ever  known  or 
heard  of  any  evidence  against  him,  and  in 
which  (if  the  contrary  had  been  fact)  he  might 
easily  have  been  contradicted,  is  not  to  be  ac- 
counted for.  He  affirms,  and  with  great  truth, 
that  he  never  lay  under  the  odium  of  being 
guilty  of  any  base  or  dishonourable  act  io  the 
whole  course  of  his  life,  until  the  commence- 
ment of  bis  present  deplorable  sufferings ; 
which  may  ^in  some  crMit  from  his  several 
promotions  in  commission  from  time  to  time, 
loth  abroad  and  at  home  :  and  laying  aside  all 
true  notions  of  honour,  no  mau  m  his  senses,* 
having  capacity  or  common  sense  enough  to 
judge  of  his  own  interest,  could  sure  be  so  in- 
fotaated  as  to  engage  in  so  horrid  an  a<ltion  ; 
becauae  no  prince  upon  earth,  being  a  Chris- 
tian, oould  or  would  ever  countenance  such*  a 
maa  aAerwards,  though  what  he  did  might 
torn  to  fiich  prince's  service.    Wc  have  an 


instance  of  it  at  home,  of  one  sir  Paul  Wbit- 
fonl,.  who  murdered  Dorislaus,  Oliver  Crom- 
well's ambassador  at  the  Hague.  This  base 
and  wicked  act  might  tend  to  the  service  of 
king  Charies  2,  when  in  exile ;  however  the 
kin^,  after  the  restoration,  never  suffered 
Whitford  to  appear  in  his  presence,  though  ha 
had  been  a  favourite  before;  and  if  his  ma-, 
jesty  allowed  him  any  thing,  it  was  done  so 
privately,  that  nobody  knew  it,  and  he  lived 
and  died  in  a  remote  part  of  the  kingdom. 

Bemardi  quitted  to  the  amount  of  about  500/.  ' 
a-year,  which  be  had  coming  in  by  employs, 
and  by  his  wife's  fortune,  upon  king  James's 
demanding  his  subjects  home  from  the  Dutcb 
service ;  and  it  may  be  therefore  reasonable  to 
believe,  that  Bemardi  was  in  some  esteem' ' 
with  the  kin^  as  long  as  his  majesty  lived  $ 
and  nothing  out  a  fool  or  a  madman  could  b« 
so  stupid  as  to  forfeif  such  an  advantage,  by 
engaging  in  a  vile,  wicked,  and  .most  disho* 
nourable  action,  which  neither  king  nor  sub- 
ject could  justify. 

It  may' not  be  improper  here,  for  manifesting 
and  clearing  up  Bemardi's  innocence  beyond 
all  contradiction,  to  give  a  particiriar  relation  of 
what  passed  before  Uie  loru  chief  justice  Holt, 
upon  the  evidence  given  before  his  lordship, 
upon  Bemardi's  beiuj^  suspected  to  be  con- 
cerned in  the  said  hornd  and  detestable  conspi- 
racy, the  witnesses  and  discoverers  of  which 
were  captain  George  Porter,*  Mr.  Le  Rue, 


*  This  George  Porter,  the  principal  evi- 
dence in  the  Assassination  Plot,  and  against  sir 
John  Fenwick  and  the  rest,  was  tried  for  the 
murder  of  sir  James  Hacket ;  and  his  Trial  is 
here  inserted. 

TheTauL  of  George  Porter,  esq.  for  the'mur- 
der  of  sir  James  Hacket,  of  Scotland,  knt. 
at  the  sessions  of  the  peace.  Oyer  and 
Terminer,  held  at  Justice-hall  in  the  Old- 
Bailey,  London,  on  Wednesday,  Thursday, 
Friday,  and  Saturday,  the  10th,  11th,  IStb, 
and  13th  days  of  December,  1684,  befbre 
the  honourable  sir  James  Smith,  Lord- 
Mayor  of  the  City  of  London,  sir  Thomaa 
Jenner,'knt.  one  of  his  Majestv'a  Serjeants 
at  Law,  and  Recorder  of  tne  aforesaid 
City ;  together  with  other  Justices  of  Loa- 
don  and  Middlesex. 

Jury.— Ralph  Box,  William  Moyer,  Walter 
C|oventry,  Jacob  David,  John  Pahner,  Ralph 
Izzard,  John  Easton,  John  Fauster,  R^^n^ 
Attley,  Thomas  Harrison,  Francis  Smith,  Wil- 
liam Drinkwater. 

George  Porter,  of  London,  esq.  was  indicted 
for  killing  sir  James  Hacket,  in  the  parish  of 
St.  Bride\  London,  on  the  11th  of  October, 
1084,  in  the  36tb  year  of  his  majesty's  reigiv 
The  case  and  circumstances  appearing  on  the 
Trial  were,  that  the  deceased  and  the  prisoner, 
being  at  the  Duke's  theatre  in  Salisbury- , 
Court,  after  the  play  ended,  a  .g*^t  'ferotvd 
happening  upon  their  coming  oat,  and  sir  Jan^ 
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dpiuD  Bbur^  captaia  FiilMr, 
BeiHMnky  Mr.  Baitrakn,  captaiD  Boyoe,  Mid 
tome  oChen,  wboae  oamcf  Mf e  esaaped  the 
muthor's  mnnory:  they  were  all  untered  ta 
aaiemble  at  tba  laid  lord  chief  juatice'f  cliai»- 
hers  in  Serjeants- inn  in  Chaneery-laoe,  which 
Ihev  did,  and  were  there  esamined  upas  eath 
by  bis  knrdsfaip,  in  order  to  Uie  trials  of  muor 
IJowiek,  m^or  Bemardi^  captain  Knightly, 
and  captain  .Rookwood,  whicli  four  were  de- 
aii^ned  to  be  tried  next  after  the  condemttatien 
and  execution  of  eaj»taan  Chamock,  Mr.  King, 
Mr.  Keys,  sir  Wilkam  Perkins,  and  sir  John 
Freind,  for  being  concerned  in  the  said  ?ileand 
villainoiis  ploL  Captab  Bovce  deposed  upon 
bis  eiaminataon,  that  he  had  known  major  Ber- 
nardi  a  captain  in  the  Dnioh  serf  ice,  where  he 
bore  a  Tary  good  character,  bnt  that  be  had  not 
seen  hiai4n  fi?e  years  Umb  last  past.  Mr.  La 
Rae  deposed,  Uiat  be  also  knew  mqor  Ber- 
nardiy  but  could  lay  nothing  to  his  charge ;  and 
tbat  the  last  time  he  was  m  his  company,  to 
the  best  of  his  remembrance,  waa  at  least  two 
y/nrs  before,  the  assassination-plot  was  disco- 
vered.   Captain, Porter  and  the  rest  dechuwd, 

■ -  '  ' V  ■    -■■  •  " 

endeavouring  to  make  way  for  his  cbildreD 
with  his  cane,  gently  moving  it,  happened  to 
i>08h  Mr*  Porter  on  the  back;  who  asked. 
What  the  meaning  of  it  was?  Bntsir  James» 
^s  he  designed  him  oo  affront,  took  no  notice 
of  what  he  said;  and  still  pressing  for  more 
room,  accidentally  bit  Mr.  Porter  on  the  note 
<^r  mouth,  and  made  it  bleed ;  upon  which  the 
prisoner  supposing  himself  to  be  affronted,  and 
jostled  or  brushed  by  the  deceased,  (who  bad 
the  cane  still  in  his  hand)  drew  his  sword,  and, 
without  further  consideration,  run  the  deceased 
mtolfae  thigh,  so  that  the  weapon  appeared 
both  ways,  cutting  likewise  his  fingers,  whilst 
he  struggled  to  draw  it  forth  ;  whereupon  the 
prisoner  recovered  his  sword,  (the  deceased  at 
thait  time,  sinking  down)  but  bad  no  further  op- 
portbmty  to  pinb  at  sir  Jan^,  here  it  was 
tfeiaed  by  a  gentleman  present ;  whereat  the 
prisoner  espressed  much  indignation,  and  get- 
ting it  once,  more  at  liberty,  stood  upon  his 
guard,  saying,  he  had  served  one  already  as 
be  had  deierved,  or  to  that  offset ;.  yet  the  de- 
<^eased,  after  the  wonnd  received,  went  home 
io.  a  ooacb,  and  lived  till  the  96lb  folk>wing, 
and  then  died  in  the  parish  of  St  Martin's  m 

the  Fields. ^The  defence  the  prisoner  made, 

#Mj  that  he-faad  received  a  posh  in  the  mouth, 
M'beverily  believed,  from  the  deceased,  and 
bf  thnt  means  became  so  rashly  unfortunate, 
as  to  ran  him' through  the  tnighr;  adding, 
tlMt  he  knew  not  the  person  that  fell  throogh 
this  occasion,  and  therafore  could  have  no  pre- 
roadftaled  malice  against  him,  te.  wherenpoa 
the  jury  retnrnhig  their  verdict,  found  him 
gailty.eif  manslaughter  only;  by.  which  means 
newaa  not  found  guilty  upon  the  statute  of 
stabbing ;  onon  which  statute  he  waachaiged 
with  a  saoond  indictment:  hut  the  next  heir 
brought  an  appeal.  JU  the  not  sessions,  held 
th»  Mb.MMl  Uth  of  JaMiary,   I68i»  Mr. 
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Mr.  tnNmk  or  that  they  never  bad  any  knowledge  of  aaisr 
BenMundi.  Thereupon  mayor  Berwurdi  was 
struck  out  of  tbe  number  or  list  of  Iheibnr  d^ 
si|ped  for  trial,  and  Mr.  Cranburne  was  ap* 
pointed  to  be  tried  in  his  rciom,  to  make  sp 
number  four.  They  were  all  four  tried  aoeord- 
ly,  and  condemned.  Three  of  them,  viz. 
ajor  Lowick,  captain  Rookwood,  and  Mr. 
Cranburne,  were  executed  soon  after.  Captain 
Knightfy,  who  pleaded  guilty,  was  by  gnat 
intercession  repneved,  and  some  tjose  after 
pardoned  upon  the  terms  of  banishment  Now 
folioweth  a  remark  upon  a  mistaken'  nslien 
fi«quedtly  broached  and  argued  abroad,  to  the 
great  prejudice  and  wrong  of  mafor  Bemaidi 
and  hia  two  remaining  ftllow-sufferen,  Bbck* 
burn  and  Cassels,  vis.  Thaft  there  was  oee 
evidence  ^against  them,  .and  olily  one  to  be 
come  at,  uey  having  artfully  spirited  away 
and  deooved  out  of  the  kingdom  one  other  en- 
denoe,  who  could  have  proved  Iham  oooosmed 
in  the  foct,  which  was  the  ground  and  foon- 
dftion^  the  parliament's  pMng  the  first  act 
for  their  confioemenr. 


upon  him  positively 


It    Bfajor  Bernardi  takes 
to  deny  that  foct,  and  ts 


Porter  prayed  the  court,  that  be  migbt  be  sd* 
mitted  to  bis  clergy;  but  was  aasfmsdi  that 
an  appeal  being  already  bmugfat  and  allowed, 
it  could  not  begrantedb  Thai  he  denredbe 
might  have  his  prayer  recorded  ;  but  thst  set 
bein^  practicable  in  such  esses,  he  was-oaly 
admitted  to  bail,  himself  enlsrinff  inis  a  recoK* 
nizaace  of  1,000/.  and  his  soretMS  500/.  each ; 
and  ordered  to  move  it  by  his  counsel  the  sac- 
ceeding  term,  atthe  King Vbeneh  bar.  Tboash 
aft  the  next  aessiottsheM  at  the  Old- Bailey,  tbe 
d5th  of  February  following,  Mr.  Porter  pleaded 
bis  mapesto's  most  graciouB  pardon  for  killiDg 
sir  Jamea  Hacket^  wbicb  waa  read  and  aHowed, 
and  he  discharged.* 

lliis  captain  Porter,  as  a  reward  for  ginng 
evidence  against  Chamock,  Kins^  and  Kejs 
(his  servant),  sir  John  Freind,  sir  mlliam  Per- 
kms,  Brigadier  Rookwood,  Mr.  Cranburoe,  sir 
John  Fenwick,  &c.  had  a  pension  settled  oq 
him  of  2C0l-  per  annum,  which  be  eoioved  till 
about  June  1728:  for  the  probated  the  will 
of  this  George  Porter,  late  of  tbe  parish  of  St. 
James's,  Westminster,  esq.  was  granted  in  tbe 
prerogsdve-codrt  of  Cantmury,  July  4, 1T38, 
unto  Elizabetli  Porter,  his  widow  and  execu- 
trix; so  entered  in  the  Pension-office  books, 
and  in  auditor  Harley's  and  auditor  Foley^s 
oflice,  July  1728.  Caotain  Fisher  bad  like- 
wise a  pension  of  200/.  per  9onum  for  beinff 
an  eviflenoe  in  that  Plot,  as  bad  others,  but 
less  sums. 


*  Captain  Porter,  in  Rookwood^  Trisl, 
(see  p,  182,)  vraaexcepted  agahist  by  tbepn- 
soner*s  counsel,  as  incajiahleoiFbei^g  a  edossii 
standing  convicted  of  tehmy,  for  kiUiag  ar 
Jamea  Baeket,  knt.  M  Car.  &.  Bnt  bsTisg 
got  the kinirVpanhiB,  waaaNoweA alefil ^^ 
new>  tkougli  not  bomi  in  thn  hand^ 
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tffifmihitMllriageHi  btfinorefalMaiu}  ub* 
true:  for  bo  ooe  evidence  or  diacoverer  of  that 
aboaaioaUe  comphmcy  was  ever  prevailed  on 
lo  aWeaod  or  qoit  the  land,  or  ever  abiented 
himself,  while  the  government  bad  any  use  or 
QoeawMi  for  him.  Mr.  Goodman  incfeed,  the 
•tage-pl^jery  had  been  a  copartner  evidence 
witti  capiaii  Geofige  Porter  agrainat  sir  John 
Frawick,  who  waa  cbai^ed  by  them  with 
beiagoonoemcd  in  a  diflereot  8|iecie8  of  trea* 
foo,  with  other  persons  of  qaality,  by  eodea- 
rooriag  to  procure  an  invasioii  from''France,- 
two  years  before  the  aasaseination^ptot  Iwoke 
•at,  though  dr  John  Fenwick  waa  not  accused 
hj  Gooilnan  and  Porter  till  that  time.  Tine 
k  is,  thai  the  said  Goodman  was  soon  after  in- 
flmooed  by  a  bribe  and  fair  promises  (as  is 
lupposed)  Id  quit  the  kingdom,  tbereb3r  to  nre- 
Teni  air  John  JF'en%Tic;k's  being  convicted  of 
bigb  treason  by  the-  common  law ;  which  oo- 
euioQ«d  tlie  parliament's  iMssing  a  bill  of  ai- 
tundcr  agauisl  him,  which  took  away  hia  life. 
But  that  waa  not  tlie  case,  in  any  respeet, 
•f  Bemardi,  Cottnter,  Meldrum,  Chambers, 
BlickborQ,  and  Cassela,  or  any  of  tbem  :  nei- 
ther was  Goodman  ever  so  much  as  mentioned 
or  charged  with  the  knowledge  of,  or  of  being 
io  any  manner  concerned  in  thcf  assassination- 
plot  ;  so  that  he  neither  was,  nor  could  be  an 
tvhieoce  against  any  one  upon  that  account! 

Prorideuce  waa  so  gracious,  merciful  and  in- 
dulgent to  major  Bemardi,  in  the  midst  of  his 
auseries  and  afflictions  in  Newgate,  as  to  pro- 
vide bin  a  second  virtoouH,  kind  and  loving 
wile,  in  ibeyear  of  jour  Lord  1715,  who  hath 
proved  to  liima  true  helpmeet,  having  by  her 
eood  management  and  industry,  and  great  and 
kiod  care  ol'  hiun,  contributed  much  to  his  sup- 
port and  comfort,  and  to  tfie  keeping  of  his 
neart  from  breaking,  under  thtf  worst  of  bis 
hardships,  difficulties  and  distress.  And  by  her 
he  bath  bad,  during  his  confinement  in  5^ew- 
gate,  ten  children,  who  in  respect  of  charge  and 
expence  under  his  strait  and  narrow  circum- 
stances, and  under  his  immurement,  or  being 
buried  alive,  have  been  no  small  burthen  to  him ; 
yet  be  esteems  tbem  great  blessings  bestowed 
upon  him  by  Almighty  God,  at  whose  tribunal, 
aiW  this  mtserahle  and  wretched  life  ended,  he 
KDovrs  he  shall  ajipear  innocent  of  the  hemous 
^  monstrous  crime  laid  to  his  charge ;  and 
for  the  bare  mistaken  suspicion  of  which  he  hath 
la  ihi-ee  reigns  (ami  for  near  a  year  and  three 
quarters  in  a  fourth)  been,  so  severely  treated : 
^  then  heshaU^  if  not  sooner  delivered  by  any 
«og  upon  earth,  God  Alraielity's  vicegerent 
bwe  below,  be  delivered  from  ibe  English 
basule  (vulgarly  called  Newgate)  by  the  great 
Md  merciful  God  himself  abovcf,  the  king  of 
•'Op,  and  only  ruler  of  princes..  It  may  not 
Kimproper  here  to  distinguish  our  said  £ng- 
hn  basUIe  from  thai  in  France,  and  to  shew  in 
*bat  circumstances  they  materially  differ.  To 
^hich  end  know,  candid  reader,  that  a  state- 
pnsoaer  in  the  Bastile  in  France  paya  not,  nor 
^  •qneezed  out  of  any  thing*  for  hw 
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any  thing  for  his  lodging, 
^1  Qor  ia  loaded  with  irons, 


nor  pot  in  danjjeons^'or  oflierwise  fll  used  in 
^irison ;  but  he  is  always  handsomely  provided 
for,  and  Alloved  a  Uberal  subsistence  by  the 
government  according  to  his  rank  and  degree : 
But  in  our  said  fingluh  Bastile  no  state- prisoner 
has  any  allowance  made  him  frOm  the  govern- 
ment, and  in  case  he  hath  not  of  his  own,  he 
must  lire  o)ion  charity^  if  he  can  be  so  happy 
as  to  meet  with  it,  t>r  starve :    and  in  case  he 
hath  any  known  substance,  he  must  expect  to 
be  squeezed  Out  of  a  great  part  of  it,  or  be  shall 
have  much  worse  lod^ng  than  many  a  tolera*' 
Ue  dog'-kennel  of  a  kmd  good-natured  country 
esquire  would  make,  "be  loaded  with  irons,  and 
used  worse  than  a  dog.    And  all  this  is  per- 
mitted or  connived  at,  under  a  government,  thfli 
voice  of  whose  people  is  almost  pet^etnally 
boasting  of  liberty  and  property,  tlie  words*  ii^ 
berty  and  property  being  ever  uppermost,  and 
at  their  tbngiies  end,  and  they  constantly  ex- 
claiming against  a^itrary  power:   But  God 
alone  knows  tlie  sincerity  and  soundness,  or  the 
hollowness  and  deceitfulnestf  of  men^  hearts^ 
Can  it  be  aceonnted  for,  that  so  much  oppres* 
sion  should  be  suffered  to  be  practised  in  a  fred 
and  Chri^isn  nation  (as  England  is) ;  and,  6n 
the  contrary,  that  so  much  humanity  and  relief  ' 
should  be  shewn  aud  used  to  state- prisoners  id 
distrelss  in  France,  under  an  absolute,  and  arbi- 
trary government  P  Sure  it  cannot  proceed  from 
the  French  being  more  honest,  more  polite^ 
more  humane,  less  malicions  and  reveivB^eful» 
or  of  a  more  generous  and  Christian  temper, 
than  the  Eoglish.    For  my  part;  1  am  so  iitf 
from  asserting  it,  that  I  will  not  so  much  as 
think  it.    But  this  I- will  affirm,  that  what  I 
have  before  observed  with  respeet  to  the  differ- 
ent usage  of  prisoners,  in  the  two.  several  basr 
tiles^of    the  different  nations,  is    not   mere 
strange,  than  true. .  And  now  1  have  nothing 
more  to  add  hereunto,  but  my  hope  and  earnest 
deaire,  that  such  as,. out  of  euriusitv.or  other- 
wise, shall  give  themselves  the  trouble  to  read 
this  small  tract,  will  be  pleased  to  Judge  fa- 
vourably of  me ;  to  which  intent  I  was  chiefly 
nftoved  and  induced  to' the  paina  of  writing  it  fn 
my  old  age,  and  to  prevent  an  infamous  and 
omotis.cliaracter  of  me  from  being  wrongfully 
and  injuriously  handed  down  and  transmitted 
to  posterity  ;  the  very  thoughts  of  which  have 
been  more  {grievous-  to  my  mind,  and  more 
piercing  and  wounding  to  my  spirit,  than  all 
the  rest  of  my  hardships  and  sufferings,  which 
will  ever  be  the  case  of  a  man  well  born,  having 
an  honeat  heart,  a  soldier,  and  a  man  of  ho- 
nour.   Such  a  man  can  ill  bear  reproach  and 
disgrace,  not  having  deserved  it,  and  .to  whom 
hisi  good  name  and  fame  must  be  ever  dearer, 
and   by  him  held  in  much  greater  esteem, 
than  any  other  thing  in  life,  nay,  even  thsa 
Ufe  itself,  and  the  author  being  old»  as  be^ 
foro  mentioned,  and  (as  he  doth  hereby  frankly 
own)  unlearned,  alid  not  sliilled   in   letters, 
havinsr  chiefly  been  trained  up  in  war,  and  not 
mucbihscholarsbip,  he  humbly  hopea  the  same 
may  in  some  measuro  plead  his^eusefor  such 
defective  words  aa  may  be  found  in  fhia  hia 
SE 
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HHtfotfUuietiihiai,ttemM  nv«nftftd  intlm, 
that  lie  hath  thereby  mrfivcd  ahnosiaU  his 
cantamporariesy  frieaoa,  aadl  apuqaiolaaca,  who 
have  ooiitributcii  to  hia  aopport.  And  k  b  sow 
toa  late  ia  the  daj«  aod  omler  cottfioemfnl  for 
hiai  to  hope  or  axiieot  la  maka  aay  new  ac- 
<|aaiiiluice  or  firieoda,  whereby  he  may  mp 
aay  adfaataga  or  aaMtaboe  «Mar  hia  preaent 
diffiaote  circunMtMwei^  ualen  thia  hta  little 
tract  maY  perchaooe  nkaka  htm  aotoe  frieade 
among  tna  good-natored,  geaeranai  aod  cha* 
ritabte  part  of  mankind,  who  shall  not  be  yoid 
of  all  «(nsa»  natioB,  ud  fellow>ieeliiig  of  aa« 
other's  stifferuig ;  nor  ha  perlhct  atruetra  Is 
all  haifianUyy  pity»  camniseratkm  and  earn* 
passion  $  nor  profane  that  sacred  petiSioBin  the 
Lord's  pra^,  rts.  Foriove^as  our  trespasses, 
as  wetarKive  them  that  trespaas  against  oi; 
aa  it  is  to  no  feared  many  do,  by  having  it  ia 
their  nsomhs,  when  they  themselfes,  widi 
hardened  hearts,  eaoaot  iorgive  eiren  the  inao- 
oant  aad  guiltless,  who  liara  not  trespassed 
Sfpinst  them.  And  so  the  snthor  coairiodt^ 
with  bidding  his  reader  heartily  iarewal ;  and 
in  attestation  of  the  truth  of  what  ha  haa  arritt 
he  takes  the  freedom  to  subscribe  his  name. 
Newgate,  JobiiBe«iubdi. 

March  1, 17S8. 

He  died  at  his  ehambers  io  the  Press-yanI  io 
Newgate,  the  latter  end  of  September,  17d6,ia 
the  8)id  year  of  his  age,  having  been  a  alsie- 
prisvaer  about  40  years  io  (bat  gaol«  withaal 
trial  or  any  allowance  from  thegotenimeftt* 
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short  narratire,  and  fMrthe  plaini 
uncorrectncss  of  its  stile,  l/glmtbs  or  misce- 
presentatioos  there  are  none  i  a  it,  to  the  best  of 
his  knowledge  and  memory  ;  nor  hath  ha  in- 
leationally,  orstall,  totbebestof  hisjudgmeat, 
herein  reflected  upon  any  person  whomsoever 
id  any  wise,  or  upon  the  power,  jostiee,  or  wia- 
dom  of  the  several  parliaments,  by  whose  re- 
newed actF,  from  time  to  time,  his  confinement 
in  prison  hath  been  spuh  out  to  so  jpreal  a 
length:  nor  upon  the  oourta  of  justice  and 
learned  judges  presiding  therein,  who  have  had 
the  several  opportnnitias  before-mentioBed  of 
discharging  or  bailing  him  aoeordin^  to  law, 
further  or  otherwise  than  as  any  reflection  noo 
any  of  them,  from  the  particniar  facts  by  him 
herein  plainly,  truly,  ahd  imnartially  stated, 
may  naturally  and  unavoidably  arise  and  rie- 
inlt. 

One  very  great  misfortune  it  hath  been  ta 
tiie  author,  and  the  last  that  he  will  trouble  his 
leader  withal;  and  which  wouM  scarce,  in  the 
case  of  another,  be  deemed  a  misfortune,  but 
rather  on  the  contrary  be  esteemed  a  very  great 
bleming,  viz.  That  he  hath  lived  to  sograat  an 
advanced  old  age,  which  most  people  would  na* 
turally  desire  to  do,  Kfe  generally  speaking, 
being  sweet,  and  the  very  thoughts  of  death 
abhorrent  and  shocking  to  nature ;  though 
death,  when  all  other  fnends  fail,  is  most  cer- 
tainly a  kiad  and  aura  friend  and  deliverer  in 
lime  of  need,  from. chains  and  gaols,  an  hell 
upon  earth:  But  to  exphun  and  make  out,  that 
the  author's  having  hved  so  long  hath  bean  a 


3^6.  Proceedings  against  Sir  Duncan  Campbell,  and  other.  He- 
ritors of  tlie  Shire  of  Argyle,  for  High-Treason  :*  1  &  2 
James  VH.  (of  Scotland)  a.  d,  1686—1687.  [Now  first 
printed  from  the  Records  of  Justiciary  in  Edinburgh.] 


CHniM  JoBTioiAMja,  8.  D.  N.  Regis  tenia  hi 
Fretorio  Burgi  de  Edinbuii^,  quarto  die 
mensis  January  1686,  per  nobilem  et  po- 
teatem  oomtoem  Oeorgiom  Comitem  de' 
Lialithgow,  Jostioiorium  Generalem,  et 
honoraUlcs  virus,  Jaoobum  Fonhs  de  Col- 
lintoune,  JustioiariB  Cterieum ;  Davidem 
Balfour  de  Forret;  Regerum  Huge  de 
Haroarm ;  Johanem  Lockhart  de  Castle- 
hill;  et  Alexandrnm  iSeattoune  de  Pit- 
Qiedden ;  Comissionarios  Jostiuiariie  dtcte 
».  D.  N.  11^9, 

Curia  legitime  affirmala. 

1/HE  said  dsy  anent  our  soveraigoe  lords 
criminall  letters  raised,  used,  and  execute  at 

*  "  Oct.  {%  1685.  Sir  Duncan  Campbell,  of 
Auchiubreck;  Mr.  Alexander  Campbell^  Ad- 
vocate, anil  many  oUx^rs  of  that  nrnamei  are 
cited  on  60  days  for  joining  with  Argyle.  An<l 
beiag  called  at  Criiniaia  Court  ob  Ui«  Xith  of 


the  instance  off  sir  George  M^KcDBie^  Af 
Rosehaogh,  his  majestie's  advocate,  for  bis 
hiffhnes  entrest  against  sir  Duncan  CampbeU, 
orAuchmbreck ;  Archibald  Campbell,  acne  ts 
the  lord  Neill  CampbeU;  DoaaM  Campbell, 
elder,  of  Bartireek ;  John  Campbell,  younger, 
off  Melforc;  Archibald  Csimiiwlly  off  Daoa 
(prisoner) ;  John  Caaspbell,  or  Knap ;  maister 
Alexander  Campbell,  advocat  r  Dongall  Camp* 
bell,  off  Kelbeme,  younger ;  the  deoeast  Alex« 
ander  MH;  Millan,  of  Drumore,  Donald  H*e 
Neill,  of  Crier;  Collen  and  Duncan  Camp- 
bells elder  and  youn«rer,  of  Blairrotibert ;  Dun* 
can  CampbeU,  of  Carrtdel),  ehter ;  Alexandiir 
CampbeU,  of  Marr ;  major  ■■  »  Hender- 
son ;  captetae  John  Foulertonne ;  Mr.  ■    ■  ■■ 


December  to  be  forfeited  on  probation,  were 
oootinued  to  the  6th  of  January,  1686. 

«' Jan.- 5th,  168G.    At  Criminal  Coort,  sir 
Duncan  CampbeU,  of  Auohinbreck,  and  thirty 
twomore^  Argykihire  heiilom,  mentiottftd  12ih 
9  ' 
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Fonoler,  «itayttar;  Mr.  Gtoige  Widiurl, 

preielier;  Mr.  Akntmler  Hastie;  

Joba  ChUbm;       ■■  John  Rodger, 

)  IB  BomivBtoiiMi,  Gfuer;  Waltelr 


Ootober,  1685,  •!«  Ibrfirited  for  joining  with 
Argyle  io  blfl  rebdUpo,  Tte  wiUmsms  a^ftiast 
iboD  wcra  the  laird  of  £llaiigpreiff,  ^c  though 
aadar  praccw  «f'  treason  themaelYes.  Among 
otbeia,  waa  C»nipboll,  of  Otter,  whose  estate 
Ibe  kiof  has  ^md  «o  oommissaf  McLean,  son 
to  tlie  bishop  of  Aiyyle.  There  were  sundry 
a|iparait  betrs  amoog  the  forfeiled,  whose  se* 
csod  brothers  were  on  the  king's  side  with 
Atbole.  It  were  hut  eharitjr  to  encourage  them, 
isnnkoliiem  doaators  to  their  brothers  fer- 
feitme. 

"  Jaaaarf  11th;  1086.  Campbell,  of  Ellaa- 
greig,  is  fbneiteil  for'  being  with  Aig^le ;  but 
be  relies  es  a  promise  of  the  Bsarqois  of  Athole's 
to  get  him  •  rcmiasiOD."    FouBtaiBhall. 

^  Jan.  4, 1686.  The  Advoeate  nrodnoed  an 
iodidoKnt  ikpon  the  auore  of  rebellion  against 
Csmpball  and  othcra.  *  There  are  a  ?ast  many 
persom  pat  tugelhar  in  this  iadiotment,  upward, 
1  tbnk,  af  lemr  aeore,  most  part  are  gentlemen 
^  the  name  of  CampbelK  1  name  Imt  some  of 
tbem  of  most  note:  Sir  l>onoan  Campbell,  of 

Aacbiabiedt;  Campbell,  of  Barbreck; 

Mr.  Arch.  Caoipbell,  son  to  lord  Neil  Camp- 
bell, irboBJk  we  had  Ibiteited  befiire,  and  how 
be  comes  in  again  here  I  know  not ;  Campbell, 
yottDg«r,ofMelfoFt;  Campbell,  of  Knap;  Mr. 
Alttaniler  CavpMl,  Advocate;  CampOeU,  of 
Kilberry,  joangar)  Alexander  Maonullan,  of 
Dmmmoie;  David  M'Neil,  of  Crer;  Duncan 
Campbelt,  of  Carridel ;  Alexander  CampbeH, 
sf  Otter ;  major  Hemyson ;  captain  John  Ful- 
krioB ;  BIr.  Geo.  Wiahart,  (I  mncy  it  ouffht  to 
beBaiclaj)preaoher;  Mr.  Alexauiier  Haatie, 
praaebar;  Uobert  Elpbiaton,  of  Lapness;  cap* 
taio  John  Heary;  Patrick  Campbell,  commonly 
called  Black  Falrick;  Patrick  M'Kater,  of 
lachrenoie;  Archibald  M'Levemoek,  of  Oab; 

Iver  M'lver  aliaa  Campbell,  of  Aiahoess ; 

Campbell,  qf  Earoatheo ;  CampbeH,  of 

Kililetea ;  .— —  Ker,  of  Kerahmd,  younger ; 
Jofaa  CampbeH,  of  Dargachie;  Rt  Cam|2)ell, 
bis  bmdicr ;  Dogal  MacUrisb,  of  Dunardrie; 
Alex.  Maeaiter,  captain  of  the  kte  Ai]gyle. 

^  Tbera  ia  nothiog  of  probation  agahiat  thoae 
penaas  ia  the  Regiitets ;  hot  they  are  remitted 
A»  the  aasixe,  who  briag  them  in  as  being  guilty 
■a  Ibe  raballioa  with  the  earl  of  Argyle,  and  the 
liicds  seatenoed  them  to  be  executed  and  de- 
nasBod  aa  tiailoa  whea  appreheaded  io  com- 
■lanibrfli. 

'*  Jan.  18th.  Duacaa  CampbcU,  of  Alien- 
peig,  yavager,  ooafessedi  his  accession  to  the 
sua  carl  of  Ai^gyle's  eebellioB,  oaala  himadf 
Wa  the  kiag'a  mercy.  He^  with  his  father 
<>abaCampbcU,  of  Alhiagveig,  are  aeateaced  to 
be  aascuted  July  9,  at  the  Crass  of  Edinbuwhi 
bat  rsmiaskiaa  were  got  by  that  time:  And  De- 
CMhkerf,  Caaapbell,  of  Balnavie;  Ctophdl, 
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BioiTbA; Robert  Elphinstone,  off 

Lapaeas ;  capUiin  ■  captain  John  Hen- 

drv,   in    Borroustounes ;    Patrick   Campbell 
called  Bkck  Patrick,  aone  to  Mr.  John  Camp- 


of  Barnag^d ;  Madachlan,  of  Dunad ;  Camp- 
hell,  of  Blairio-tihbert,  were  sentenced  to  be 
executed  and  demeaned,  &c.  in  common  form. 
This  is  all  I  meet  with  as  to  the  gentlemea 
concerned  with  Argyle  this  year:  we  shall 
meet  with  some  more  next  year ;  it  was  their 
estates  now  th^cy  were  seeking  for  more  than 
their  blood."    S  Wodrow,  587. 

I  have  BOt  observed  that  these  praeeedinga 
are  mentmaed  by  'Burnet  (who,  indeed,  aras 
iipon  the  continent  of  Europe  when  they  oc- 
curred) or  by  Mr.  Laings  yet  several  parts* 
cuhuv  in  tU«se  proeeediiigs,  highly  illustrate 
the  character  as  to  state  prosecutions,  of  king 
James  the  7th's  government  in  Scotland ;  aod 
of  the  pannels  included  in  the  dituy  of  this  first 
case,  some  were  absent,  and  some  were  dead  ; 
of  some  the  abodes,  of  some  the  Christian 
names,  and  of  some  the  surnames  are  omitted. 
And  the  proceedings  against  the  Campbells,  of 
AUaogreig,  exlitbit  a  most  remarkablespectacle, 
a/prosecution  to  conviction,  on  the  oart  of  the 
crown,  of  two  persons  charged  with  rebellioii^ 
who  were  tried  within  a  fortnight  after  tfaff 
crown  had  had  the  benefit  of  their  testimony 
for  the  conviction  of  others  who  were  charged 
to  be  their  associates,  and  who  it  should  seem 
were  their  neighbours,  their  friends,  and  thebr 
relatives. 

In  the  first  act  of  the  second  session  of  the 
first  (and  only)  parliament  of  kinsr  James  the 
7th,  1686;  (Actof  Dissohition  of  the  Lands  of 
Ce^DOck  and  Duchal) ;  aod  also  in  the  ninth 
act  of  the  same  session  (Act  of  Anoeacation  of 
the  Baronies  of  Muirhall  and  Melfort  to  the 
crown)  it  appears  tliat  Jamea  had  (March  19th, 
1686)  graUted  to  M^ifort  the  landa  of  sir  Dun- 
can Campbell  and  other  pannela  named  in  this 
first  dituy ;  and  also  of  Colin  Campbell,  elde^ 
of  Allengreig,  and  Dtincan  Cam|ibell,  vounger, 
thereof,  '<  which  fell  in  his  majeety'a  bands  by 
the  forfeiaave  of  the  forenamed  persons."  The 
unsparing  rapacity  of  the  court  devoiued  at 
once  thejackall  and  hia  prey. 

See,  also.  Act  18,  of  the  second  a^saioo  of 
the  first  (aud  only)  parliament  of  king  Wilhaoi 
and  qtteen  Mary,  a.  d.  1690 :  *  Act  rescinding 
« the  Forfeitures  and  Finea  past  pino^  1665.' 

Patrick  Campbell,  who  waa  produced  aa  a 
witness  on  the  part  of  the  crown,  upon  the 
trial  of  Campbell,  of  Oab,  and  others,  waa,  it 
appeara,  at  that  time  himself  under  »eoteaoe  of 
death.  Inihe  act  rescinding  the  forfeiture  of 
Fletcher  of  Saltoon  (efiap.  16,  of  king  William 
and  queen  Mary's  first  parlUment)  one.  of  tha 
grounds  of  reversing  the  judgment  of  Mr.  Flet« 
Cher  is  aUted  to  he,  that  the  witnem  againat 
him  was  under  th«  terror  of  death,  and  temp<^ 
tation  of  a  ifmission  as  steoding  chaigcd  wiih 
and  priswer  for  the  same  alleged  ciimas^  ami 
not  pardoned  till  he  had  dapODcd  in  CNWit. 


Donald  Campbell,  of  Bdnab- 

, —  Fttrickpi*  Arthur, 

Ansbtbild     M'lWernoch,     of 


Ml; : 

bie,  youDi^t:! ; 

4)f    Incbrine^;     ,     _. 

Oatter ;  Akxander  Forrester,  of  Knockreoob- 
heg ;  iTer  M^^Iver  alias  Campbell,  of  Asknish ; 
<be  deceased  Duffall  M^ATisb,'  of  Dunardrie; 
Alexander  Campbell,  of  Cunachan;  tbe  de- 
ceased Dugall  Campbell,  of  Aachterearlie;  — 

i offMielvemocb,  Neill  Campbell,  of  £0- 

naeban ;  Collioe  Campbell,  or  Allao^ig, 
cider;   Archibald  Campoell,  acne  to  Mr.  John 

•4}ampbell;  John  Campbell,  of  Kilrtahrie ; 

Kerr,  of  Kersland,  younger;  John'Nisbet ;  — 

^— Fleming; 'John  Jamesone, 

-In  Borrowstounes ;    Archibald  Campbell;  off 
Aachtermore;  John  CampMI,  ofDargachie; 
Robert,  Donald,  Archibald  and  Hugh  Camp- 
liella,  his  brethren  ;  Alexander  M 'Arthur,  cap- 
tain to  (he  late  Argyle ;  John  Oibsone,  son  to 
Andrew   Oibsone,   naevcband,   in    Glasgow  ; 
.  Dpnald  M^llvomock,  off  Ardmacbreek  ;*  make 
and  mentione,  That  whete  notwithstanding  be 
the  eoidmon  law,  laws  and  acfii  off  parliament 
•«ff  this  his  majestie's  kincdome,  and  constant 
practtq^  thereof,  particularUe  be  the  third  act 
first  parliament  and  threttie  seyent  act  second 
''  parliament  of  king  James  tbe  first,  and  be  the 
Iburteintli  act,  sixt  parliament  and  fourtie  nynt 
«cttwelvt  parliament  king  James  the  eecond, 
oynlie  serent  act  sevent  parliament  king  James 
the  fyth,  and  ane  hundred  and  fourtie  &nrt  act 
twelt  parliament  king  James  the  sixt,  and  fyfth 
«ct  first  sessione  first  parliament  king  Charles 
4he  second,  tbe  ryseiog  .of  his  n^ajestie's  sub- 
jects, or  any  number  off  them,  the  jouncing  and 
assenUjug  together  in  armes,  without  and 
contrary  'to  bis  majestie's  oomand,  warrtind, 
«nd  aotlioritie,  and  «be  abaitteing,  reoepting, 
.^ssisteing,  intercomoniog,  and  keepibg  oor- 
vespondence  with  such  rebeUs,  supplieing  them 
M'kh  red,  help  or  councill,  or  giveing  them 
Any  relieffe  or  comfort,  or  the  not  searching  for 
or  not  apprehending  of  them,  or  not  expelling 
theea  forth  off  the  cooofrey,  or  not  giving 
lymeoBS  intelligence  off  them  to  that  effect, 
are  most  detest&le;  horrid,  heynous,  and  abo- 
uinable  orymes  off  rebellione,  treasone,  and 
tese  majestie,  and  arr  punishable  by  A>rfaulture- 
,  if&lyf^y  lands,  and  goods;  and  be  tbe  eleventh 
act   first   sessione'  second    parliament   king 
Charles  the  second,  it  is  statute  and  Ofdained, 
that  in  t^me  coming  in  all  cases  of  treaaonable 
ryseing  in  armes,  and  open  and  manifest  re- 
bellioQe,  againrt  hk  majestie,  bis  advocat  fiftir 
thelyme  may,  and  ought  to  insist  against,  and 
posecute  such  persons  as  he  shall  be  ordered 
be  his  majestie  or  his  pririe  cotmcill  to  p^srsue; 
and  iff  they  lie  cited  and  doe  not  compear,  tbe 
justices,  notwiibstanHing  of  ther  absences,  may 
and  ought  to  proceed  to  consider  and  give  ther 
interlocutor  upon  the  lybell,  andiff  it  be  Ibund 

*.  The  Bam«r  names  appear  in  difierent  places 
lo  -be  differently  apeUed  in  tlie  ongipals. 
It  la  not  always  easy  to  decypfer  tlie  MS. 
Where  blank  spaces  appear  in  this  text  they 
ooQuritt  theoiigioals.  .  ,      . 
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relivaBt  to  admitt  the  sameki  to 'the  Imowkdga 
off  ane  assise,  and  upon  tbe  verdict  of  tbs  io- 
ouest  finding  the  samen  to  be  provine,  tke 
doom  and  senteooe  of  foiiaalture  ought  to  pra- 
ceed,  and  be  given  and  pronounced  in  tbe  suae 
manner  as  iff  the  persons -accused  hade  com- 
peired  and  were  present :  Nevertheless,  it  is  of 
veritie,  that  the  saida  sir  Duncan  Campbell, 
ArchitNLld  Campbell,  and  baiH  remanntper- 
s<^ns  defenders,  shadceing  off  all  fear  of  God, 
respect  and  regaird  to  his  majestie's  aathorilio 
and'jjaws,  have  presnroed  to  oomitte  and  vn 
guiltie  off  the  saids  crymea  in  sua  farr  ai  tber 
beingin  the  year  168$  years,  ane  hellish  and 
damnable  plott  and  coospiracie  entered  ioto 
by  the  lata  earles  of  Shaftsborry,  Enex,  Ar- 
gyll, and  other  rebdls,  subjects  of  this  bit 
majestie'a  kingdomes  of  Scotland  and  Englaod, 
for  killing  and  murdering,  at  least  seaaog 
upon  bis  niajestie's  sacr^   persone  sad  ha 
royall  brother,  our  laite  gracious -sovarai^ 
king  Charles  the  aecond,  and  for  raiseing  opeo 
warr  and  rebellion  in  both'  kingddm^,  and  for 
fumiahing  men,  money,  ships,  and  arnwt  to 
the  laite  earle  of  Argyle,  for  that  effect,  tod 
accordingly  the  said  laite  eatle  of  Af|nrle,  and 
aeverall  others,  rebella  and  traitors  with  theni, 
did  most  treasonablie  inrade  this  bis  majcstie^s 
kingdome  with  men,  shins,  armes,  and  aoooi- 
tione,  and  la|ided  with  them  in  tbe  west  high- 
lands off  Scotland,  upon  the  day  of 
May  last;   and  no  aooner  hade  they  laoded 
then  tbe  haill  remanent  persons  defenders  rata 
and  joyned  in  open  armes  and  rebdliooe  with 
them,  and  did  oonrocat  nod  gather  together 
hia  majestte's  leklgea  to  the  number  off 

tbonsanda,  within  the  ahyraa  of  Aigyllc 
Tarbat  highlands,  and  isles  tberabout,  agaioA 
his  majeatieand  his  authoritie,  did  issue  furth 
treaaonable  proclamations  and  declarations,  did 
take  in  and  maintaine  forta,  atreufftbs,  and  gar- 


is  against  bis  uiajestie  and  his  forces,  did 
robb  andplunder  tbe  goods  and  hooK of4iit  ma- 
jestie's  good  subjects,  randevouzed  and  exer- 
cised themselves,  did  aooutt  forth,  kill  aod 
murder  severalls  off  hta  majestie^s .  good  aoh* 
jects,  apd  did  oontinew  in  open  and  avoued 
rebellion  against  his  majestie  and  his  aotboritie, 
oomitting  all  acts  of  hostilitie  and  hi^  trea- 
sone, untill  at  ientb  they  were  dissipat  aod 
defence;   and  the  saids  haill  foraatacd  perMM 
did  most  treasonablie  harbour,  reoept,  iolv- 
oomoo,  converse,  and  oomspond  with,  ud  did 
abaite,  assist,  suplie,  gave  help,  redd,  cooooU, 
meatt  and  drink,  re^ifie  and  confert  to  tbo 
saida  bite  earl  off  Aivyle,  sir  John  Cochran,  off 
OchUtrie;    air  I^tnck  Hume,  of  F^wart ; 
Deoholme,  off  Westsheills ;  and  others,  ferfautt 
and  declared  tiraitora,  in  company  with  bim jn 
the  aaid  moneth  of  May  and  June  hit,  within 
the  aaids  western  bigbtands  and,  isles  did  not 
exact  dilligence  in  smrchuig  and  appeheodiig 
of  them,  and  expelling  them  fnrth  of  the  caos- 
trey,  nor  gave  not  tymeoua  netioe  ■•'  ""^ 
sren^e  to  oor  oninysten  and  oiBcers  for  tw 
effect,   Thrbw.tlia  (doeing  and  cemnw^jy 
whmo^  or  «ae  or  qMier  onh^  Mi^  4mi  "^ 
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JH"  High  IWoiofi. 

Galnpbdl  and  AvchilMld 
Cuipbell,  and  haill  remaneDt  penom  above 
Bamed,  have  oomitted  the  erymet  and  paiaes 
«f  bigb  treaaooev  rebdiiooe,  and  leaee  ma- 

:  jeetie»  and  ar  actors  airt  and  purt  tberaft  which 
beiof  foimd  by  ane  aasyse,  they  ooffbt  to  be 

.  paonhed  with  lyfe,  landa,  and  goo&,  to  the 
terror  and  example  off  others  to  oommitt  the 
iyke  hairefter. 

His  Jldafe$lk*$Adw)Cat  produced  thecrimittal 
lettcvs^  with  the.ezacatiops  theroff,  dnly  exe- 
cute and  indordt  against,  tlie  saids  delenders, 
sod  the  nearest  of  kine  of  such  of  them  as  ar 
desdy.  by  a  ptursevant  and  trampeter,  with  dis- 

.  played  coat,  sound  of  trunopett,  .oppeo  procla- 
natione,  and  usetngotbersolleinnittesnecessar ; 

,«oaipeired  Jykwayes  Patrick  Wilsone  Carrick 
purseTaot  executor  of  the  saids  letters  with 
Wiltiam  Uoome  pursevant  and  Alex- 

ander H*Naughtoune,  ind  waller  in  Edinburgh ; 
GeorgColle  Chapman,  iuLeitb;  James  Kello, 
ind  waller,  in  Edinburgh ;  James  Leith,coacb- 
man,  younger;  and  John  Goodwillie,  trum- 
petter,  his  witness,  and  being  solemolie  sworne 
IB  precence  of  the  justices  and  assyse  made  faith 
upon  the  truth  and  veritie  off  the  samen  in  ail 
poynts. 

His  MakMii^i  Jdvoeai  lykways  produeed 
ane  act  of  his  majestie's  pri?ie  couucill  for  per- 
tewing  the  |»er8ons  lybelled,  wheroff  the  ten- 
oorfwows:  -«'  • 

Edimbobgh,  September  11,  1685. 

The  Lords  of  the  comitte  of  his  m^jee- 
.tie*B  pnjfie  oouncill  ibr  publict  affairs,  doe 
.beirby  gi?e  order  and  warrand  to  his  ma- 
jesties adrocat  for  processing  befor  the  jus- 
tices,  sir   Duncan    Campbell,    off  Auchin- 

breck ;  ■  Campbell»off  Barhreck ; r 

Campbell,  of  Knap ;  and  all  other  persons 

who  ar  informed  to  have  been  eiigadged  with 
Argyle  in  the  laite  rebellione,  betbr  the  tord 
justice  generall,  justice  ^clerk,  and  remanent 
commissioners  of  lusticiarie,*  upon  the  head  off 
treasone  and  rebeiJione»  and  previously  to  exa- 
mine wittnesses  thereanent  beibr;  the  saids 
lords  conforme  to  his  majesties  letter.  Ex- 
tracted by  me.  Sic  Subscribitur^ 

CoLUNE  M^KenxiC)  CI.  St.  Con. 

The  Jiaill  persons  insisted  against  by  hh  ma. 
jcs<i^s  advooate^runo  loco^  ffor  ther  forfanl- 
toreat  this  dyett  fio|k>w :  sir  Duncan  Campbell, 
eff  AucbJubreck  ;  ]>onald  Campbell,  off  Bar- 
krcck;  Nr.  Archibald  Campbell,  son^lo  the 
knd  Neill  Campbell ;  John  Campbell,  younger, 
off  MrJfort;  John  Carobell,  of  Knap;  :Alr. 
Alexander  .Campbell,  advocat  v  Dugall  Cam- 
keli,  off  .Kilberry,  younger;  Alexander 
M«filillan,  off  I>fnrootr ;  DonaM  M'Neill«  of 
Crcir';  i>unoan  Campbell,  off  Carridell ;  Alex. 

ttderCampbeiUoff  Oatter;    Major .: — , 

Hsarysone;  eapt^ioe  JohnFoulertoune^  Mr. 
^eorgWishaft,  preacher;  Mr.  Alexander 
Heastie ;  <  Robert  Elphingstoune,  off  Lapnes ; 
capUina  John  Heavy ;  PotridK  Campbell,  sOne 
to  Mr.  John  CampbeU,  called  Black  Patrick  ; 
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Pkitriek  M^Arthar^  off  loehtenie,  John  M 
bemock,  of  Oab,,  iver  M'lver  alios  Cai 
off  Asknish  ;  Di^ll  M'Tavish,  off  Donaindre ; 
Neill  Campbell^  off  ^voarchan ; 


Campbell,  'of  kuldavid 
Kersland,  younger ; 


Kerr,  off 
, -Flevmeing;  Jobn^ 
Jame8one,'in  Borrowstouaes  ;  John  Campbell, ' 
off  Dargashie ;  Robert  Campbell,  his  brothers 
Alevaiider  M'Afthur,  eaptalne  to  the  late  Ar- 
gyle ;  John  Roger,  guner,  sometyme  in  Botp 
rowstounes;  and  'mdter  Brown.  His  ma« 
jeatie's  advocat  dedares  he  insists  against  the 
fomamed  persons  for  their  being  in  rebellione 
with  the  late  Afgy  le  in  manor  mentioned  m  their 
dituy.  And  the  saids  haill  fomamed  penuias,  aa 
also  Mr.  Thomas  Forrester,  minister ;  John 
Guthrie,  Alexander  Campbell,  off  Sonnacbans 
John  Nisbitt ;  andDonald  M'Jlremick>of  Ard- 
mabrick ;  being  oft  ty  mes  called  to  have  com* 
peired  befor  tbe.saids  lords  this  day  and  pfaMM 
m  the  hour  of  cause,  to  bavetmderiyen  the  lav 
for  the  treason  above  specified,'  mentioned  in 
ther  dittay,  aa  they  who  wer  lawfullia  for 
that  effect  Uiwfull  tyme  of  day  bidden,  and 
tbey  nor  non  of  them  compeired.  The  kwdsjiis* 
tice  generall  an>l  justice  derk,  and  reouuienl 
eommissioners  ot  justiciarie,  therfor  be  the 
mouth  of  John  M'Kenzie^  macer  to  the  canrt, 
decerned  and  adjudged  the  haill  fqrnamed  par* 
sons  to  be  ootlyes  and  fugitives  from  bis  ma- 
jestie's  lawes,  and  ordained  them  to  be  putto 
^e  home,  and  all  titer  moveable  goods  and 
gear  to  be  escheat  and  inbrought  to  his  ma* 
jestie*s  use, 'for  ther  odntempt  ai^d  disobediMoe^ 
which  was  pronounced  for  doome. 

iNTERLoaurroR. 
The  Lords,  couforme  to  the  tenor*off  thle*for* 
said  elevtent  act,  first  sessione,  second  parlia«^ 
ment  king  Charles  the  Second,  did'  proceed  td 
consider  and  give  thdr^Interlocutor  upon  the 
lybel  against  the  perms  insisted  fgainst^ 
wheroff  the  tenor  fibflowels  :*-»The  Lords  Jmr* 
tice  General!,  Justice  Clerk,  and  Commission-i 
ers  off  Justiciarie,  haveiog  considered  the  ly*' 
ben  persewed  by  his  majestie's  advocat  against 
the  petsons  above  named,  with  his  majestie's 
advocates  declaration,  wberby  he  restncts  th^ 
lybell  in  ther  being  in  the  rebellione  with  tha 
late  Argyle  relivant,  and  remitts  the  samen  to 
the  knowledge  of  ane  Assyse. 

A^SISA. 

Sir  Wm.  Hop,  off  Grantoun; 
Francis  Ross,  off  Ajj  "^" 
Robert  Hepbume, 
John  Skeen,  off  Hallyairds ; 
Alexander  Henrysone,'Off  Newhavin  ; 
Sir  Wm.  Moray,  of  Newtonne; 
Sir  John  Hamtay,  off  WhythUl ; 
Sir  Jas.  Ritchardsone,  fff  SmittoiMM 
Waller  Scot,  of  Letbtt^  ^    »  .      '7 
Davkl  Hepbume,  of  j^pkfoord  ; 


Patrick  Skirvine,  of  S^  Kaithemas 
James  Kerr,  Barber ; 
Johir  Lindsay,  Merta|«pd  ; 
'  William  Browne,  J 
Jameaf   ' 
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Bl»|iiitonte,ogf,iMiw|  ctytrttK  Jo4«  lUory ; 
Patrick  Cm\M,taiM  Bbwk  Vatakk,  im  to 
Mr.  JebD  CiMopMI ;  PMriok  if 'Anitiv,  •ff 
iochieuy;  1?^  M*lf«r,  alUw  Campdell,  ^ff 
A»|iBi|«i|  D«fliU  M'Aviab,  off  DuoMdrie; 
Noill  CmdiMI,  off  EiMMbaa ;  John  Cimp- 
beUof  ILiyalifine^.^ — Kerr,  off  KcriUnd, 
voongw;  JohQCimpiiellyOfflHfeaihie;  Rih 
beit  Cambell,  hit  brother';  un  Aleiuiler 
M< Arture,  captaine  to  the  Uite  Arg;yle ;  all  off 
them  in  ariiMa,  iritb  ArcbbaKd  late  earia  of  Ar* 

Sle,  and  with  the  rest  off  the  ffeheHs,  at  Tir- 
[ ;  and  att  aereraU  other  plaoea,  in  the  wert 


^he  A^HnelmrfuMie  swon»a,  no  oUig«li(NNr«ff 
JinrNiiheo9iitrau'. 

Hit  Mafe9tkU  Advocate  for  in-obatione  ad- 
duced the  wittDeesea,  efter  depooing,  who  wer 
all  lawfidtie  swome,  pursed  off  aiaTice,  prgu- 
dioe»  ill-will,  batr^y  aodpartiaU  couociUt  tpej 
Are  to  tajf: 

DttacM  Comp^ellf  jom^ri  off  ABaitgwig, 
«gad  tweatia-aicfht  yean,  or  tberby,  married, 
^umd  aod  awonie,  depons,  That  he  did  aee 
w  Duooan  Gamabell,  off  Anehinhreek,  io  com- 
|Huiy  with  Archioakd  laite  earle  off  Argyle,  aod 
vith  the  other  rribeUa,  io  Ju&e  laat ;  aod  that 
he  did  aee  him  in  armea,  and  particularlie  at 
Taiiit,  aod  tlie  caetle  of  Allaugreig ;  depoaa 
ibat  he  did  aee  Donald  Campbell,  offfiarbreek,' 
ID  company  with  the  auds  rebelle,  in  armea  at 
Tarbat;  depoaea  he  law  Mr.  Arcbbald  Camp- 
Mi,  aone  to  the  lord  Neill  Campbell,  aimed 
^tb  a  aword,  with  the  rebeila  atTaibat,  and 
that  he  did  aee  John  CampboH,  vouogfcr;  off 
M eMbrt,  in  company  with  4he  rebefls,  and  lyk- 

aaaya  lawe CampbeU,  of  Knap,  in  com- 

sany  with'  the  rebeila,  in  armes  at  the  place ; 
ieponca,  he  aaw  Mr.  Alexander  CampbMt,  ad- 
i«acat,  in  company  with  the  rebelle,  in  armee  at 
Tarbat;  depones  he  saw  Dugall  Cambell,  of 
KiUberry ;  Alexander  McMillan,  off  Danmoir ; 
Donald  McNeill,  of  Creir ;  Duncan  CampbeN, 
•ff  Carriddl;  Alexander  Campbell,  of  Ottar; 
Captaine  John  Foulertoone;  Robert  Elphins- 
leuneA  of  Lapnes ;  Pattriok  Campbell,  called 
BhMk  Patrick,  sonc  to  Mr.  John  Cam|ibell ; 
John  M'Artare,  of  Ipahrenie ;  ArobtbaM  M*!!- 
vnmoch,  of  Oab  ;■  If  er  M^Irer,  allies  Camp- 
|iell«  ^  Aishneiiak ;  Du^dl  M'Avisii,  off  Drn- 
yardrje;  NeilV  Cambell,  off  Eunacban;  -r.^ 
CampbeU,  off  ^lldevin  ;  «-**-  Ker,  of  Kers* 
yaldi  younger ;  John  Campbell,  off  Darga- 
ahie;  and  R<A)ert  CampbeU,  liia  brother; 
Alexander  M<Arture,  captaiue  to  the  hiite  Ar- 
gyle ;  all  off  tbem  in  coinpaay  with  the  late 
jrgyle,  and  the  other  rebell6,in  armea.  in  June 
lait,  in  the  West  Iligbtands;  iiartaculadic  soma 
-  9ff  them  he  sawe  at  Tarbat,  and  the  reat  off 
them  with  AUangreis;,  cansapatet ;  for  be  was 
present  and  aaw  what  be  Las  deponed,  and 
|his  is  the  tmtb  as  be  shall  answer  to  God ; 
depones  he  knowes  the  haiU  persons  above 
Bamed.  (Signed)  Duncan  Campbell. 
LniLniioow,  J.  P.  D.  Com. 

Duncan  CampMly  alder,  off  AUadgreig,  aged 
4ftie-dx  ye^ra,  or  llierby,  maried,  puii^  and 
awome,  depones  that  he  sawe  sir  Duncan  Camp- 
bell, of  Auchinbreck;  Donald  Cambell,  off 
.  Barbreck ;  Mr.  Archibald  Caosbell,  sonu  to  tiie 
lord  Neill  Cambell;  John  Caaftpbell,  younger, 
off  Melfwt ;  John  Cambell,  of  Knap ;  Mr. 
Alenndrr  Cariibell,  adrucat;  Duncan  Camp- 
bell, of  Knbeirry,  younger ;.  Alexander  McMil- 
lan, off  Drumoir.;  DonakI  M*NeiU,  off 
Crier ;  Duncan  Campbell,  of  Carridell  \  Alex- 
ander Campbell  ,off  Oatter  ;  M^ior  i 
Henrysone;  captaine  John  Faolertouae ;  Mr. 
Coorg  Wiahart  slIr^^Alex^ndotfiaiitici  Bobert 


highlands, the  tyme  ly belled;  depones Alet- 
ander  M^Artnr  waa  captaine  off  the  esstell  of 
Allangreig,  which  Argyle  keept  out  afaiasttbe 
king,  causa  secwHa^e  [possibly  aeientie],  he 
sawe  as  he  heir  deponeil ;  and  tbia  b  the  trath 
as^e  sbaH  anawer  to  God. 

9k  Subscribiiutf       Oollin  Cambeix. 
LtKLlTHOOW,  I.  P.  D.  Com.  • 

Archbald  M'GAhonj  in  Cowall,  in  Glen- 
dewell  paroch,  aged  46  years,  of  therbjrf 
maryed,  purged,  sworn ;  depons  he  did  see  sir 
Duncan  Campbell«  off  Auchinbreck ;  DooaU 
Cambell,  of  Barbreck ;  Mr.  Archbald  CmP- 
bell,  sone  to  the  lord  Neill  Campbell;  Joun 
Campbell,  younger,  off  Melfort ;  Cant- 
bell,  of  Knap ;  Mr.  Alexander  Campbell,  ad- 
vocat;  DugaltCamphell,off  Kilberry,yottnger; 
Afexander  M^MiUan,  off  Drommoir;  Donald 
M'Neill,  off  Crier;  Duncan  Campbell,  el*  Car- 
ridell;  Alexander  Campbell,  off  Cater;  Major 

Heniysene;    Poulertoune,  who  was  a 

capuine;  Mr.  Alexander  Halstie;  Pitriek 
Cambell  called  Bbok  Patrick,  sone  to  Mr. 
John  Campbell ;  Patrick  M'Arture,  off  lochrer 
nie;  Archbald  M'II?emock,  off  Oab;  her 
M^Iver,  allias  Campbell,  off  Asfanisfa ;  DogaH 
M*Avl8h,off  Dunardrie:  Neill  Campbell,  off 
Bunachan;  John  Cambell,  off  Killdalrioe; 
John  Campbell  off  Dargashie  ;  Robert  Cam- 
bell, his  brother;  all  of  them  in  company 
with  Archibald  laite  earie  of  Argyle,  and  other 
rebells,  in  armes  in  GlendewtH,  in  CewaH,  ia 
June  kit ;  and  this  is  the  truth,  as  he  sbaH 
answer  to  God;  Axchibald  M^Gibbon. 

LtNunpoow,  I.  P.  D.Cem.* 

William  S(etinsone^  seaman,  in  Borrow- 
slounea,  aged  aughtehi  yoorea.  nnmaned, 
porged  and  awome;  dapaoa,  thai  he  casM  orcr 
m  the  ahip  called  the  Anna,  with  the  htte  earie 
off  Argyle,  and  the  other  reM*  »  hiseoai* 
uany,  and  that  thee  came  akmgst  with  them 
m  tne  ahip  captaine  John  Henry,  who  wai 
male  to  the  shine;  Mr.  Georg  Wiabait, 
sone  to  Mr.  WUUam  Wiahart,  minisler,  at 
KinneiU ;  Mr.  Atoander  Haktie,  a  pieacber } 

Ui^ Henry  sone;  John  Rodger,  same* 

tyaaa  in  BorrouatounM;  Walter  Browne, 
oouper,  in  Kincaidin^  on  tke  nartk  ayds  off 


Forth;.  John  if»— — .,    «.  -^— - — » 
whom  he  thinks  did  dwatt  in  the  i»ne»  aad 
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wkeo  Argyle  hmiii^  sme  off  them  lurfed  vrHH 
bim  to  KTve  feim  by  land,  and  tlifl  rest  kt^ped 
tke  8fai|iB ;  and  this  kthe  tnitb,  at  be  ahall  an- 
fiver  to  Gad  cadtA« 

Sk  Iktbttribitnr^     Wf  luam  Bnvmfnm. 
LoiLmioovr,  L  P.  D.  Com. 

Archbald  Cantpbtll^  off  Dana,  aged  $0  years, 
ertherby,  maryed,  ported  and  sworn,  deponea 
he  did  see  sir  Dunaan  Campbell,  off  Auobin- 
breck ;  Donald  Campbell,  off  Barbreck  ;  Mr. 
Archibald  Campbell,  sooe  to  tbe  lord  Neill  Cam* 
bell;  John  Caiiipbell,yoanger,  off  Melfort ;  John 
Campbell,  off  &nap ;  Mr.  Alexander  Campbell, 
adrocat;  Dogalt  Campbell,  of  Kilberry,  yr. ; 
Alexander  SrMillan,  off  Dnunoir;  'Donald 
McNeill,  off  Crier :  Duncan  Campbell,  off 
Carridell :  Alexander  Campbell,  on  Oatter ; 
Major  Henrysone ;  captatne  Jol|n  Foulertoune ; 
Robert  Elphiogstoune,  off  Lapnes ;  Patriek 
Cambell  called  Black  Patrick,  sone  to  Mr. 
John  Campbell ;  M*Artur,  off  Incbrenie ; 
Alexander  H'Ilvemock,joffOab;  Iver  M<Iver 
alias  Campbell,  off  Arshnish ;  Dupll  M'Avish, 
offDttnardria  ;  Neill  Cambell,  off  Eunacban  ; 
John  CanipbeUt  off  Killdalfina ;  John  Camp- 
bell, off  Daroashie:  Robert  Campbell,  his 
brother ;  and«  Alexander  M* Arture,  c^tatne  off 
Allaogreig,  under  Argyle ;  and  all  ott  Ibem  in 
sroies  wUb  the  kite  Aigyle,  and  the  other 
rcbttlis,  att  Tarbatt  and  all  the  way  they  went 
in  Jopa  last ;  and  this  is  the  truth  as  he  shall 
aoawer  lo  God. 

Sic  Subicribitur.  Arciibald  Qamdbll. 

IdNLrraoow,  I.  P.  D.  Com. 

Angut  M^Iver,  in  ,  in  Glasrie  parish, 

iged  fooTtie  years,  or  therby,  married,  purged^ 
sod  swome,  SepoinSf  he  did  see  Major  Hen- 
ryssae  in  company  with  the  rebells,  in  June  last, 
in  Argyle  sby rp,  tu  Cowall,  in  armes,  on  horse 
back ;  and  this  is  tbe  truth,  as  be  shall  answer 
ioQdd;  Depones  be  cannot  wreitt 

Sie  Subscribitur^ 

Lmtrmoow,  I.  P.  D.  Com. 

BMgali  M'Gibban,  in  Killmiehael,  in  Cowan, 
aged  S6  yearea,  unniarried,  purgad  and  swome, 
depones  he  did  see  captaine  John  Hearysone, 
in  srmes  with  Argyle,  and  the  other  rebells,  att 
Garloch-head,  and  all  allongs  with  the  r^lls 
in  Jane  last,  and  lykewayes  that  he  did  see 
major  John  Henrysone  in  armes  with  the  said 
rebells  all  allongs  \  and  also  he  dkl  see  cap- 
taine   Foullertoune,  and Camnbell, 

^KilMakme,  allallongst  in  armes  with  the 
saids  rebells  in  Jj^ae  last ;  and  this  is  the  truth 
■a  be  shall  answer  to  God. 

5ie  Suhcribitur^  Dogau  M'GmoN, 

LmLrraoow,  I.  P.  D.  Com. 

Bfter  leading  and  adduceingoff  tbe  q'lk  pro- 
^Mtione,  theloras  ordainea  the  assyse  to  inclose, 
>nd  retnnMf  ther  ferdid  tomorrow  at  two  o'clock 
iatheeftemoone.  * 

The  Lords. ba?eing60ssidered  the  sererall 
^  of  counoiir  produced  in  fiiTonrs  of  CoTlin 
CampbaU,offBlairiDtibert;  Duncan  Campbell, 
^SM I  hMkM  Ciapbetli  off  Dm ;  Ar* 


A.  D.  \6Se. 


\m 


cbAaM  Campbell,  of  AucbttaMtr;  Ardiibahl- 
Campbdi  brother  to  Dargashioy  designed  in* 
the  act  of  couneill  in  AminbrBCk ;  Donafd 
Campbell,  also  brother  to  Damshie,  de- 
signed in  the  act  off  eonnoill  in  »trouda?in  ; 
with  ane  act  off  tbe  Leineaent  court  of  Argyll 
andTarbat,  relateing  to  ane  act  off  connciH  in 
favours  off  Hugh  Campbell,  a«e  other  brother 
off  DtBP^hiaBr  desigiied  in  the  fbresaid  act  m 
Atrdtansh,  u|ion  the  clearing  offq'IkdeMgna*- 
tione>ther  wes  wittmiss  swome;  they  for  tbe 
causs  and  considerittinn^  mentioned  in  the  said 
acts,  with  consent  off  his  nuyesties  adfocat  ex* 
cuses  ther  absence,  and  contioew  the  dyel 
against  Hugh  Campbell  till  the  twelt  instant, 
and  against  tne  haill  other  ]>er8ons  till  the  first 
day  of  Pebroary  nixt  tu  some.  And  also,  with 
oonaentoff  hia  na^cstiw  adrocat,  conliBews  the  ' 
dyeU  against,  Donald  Caiilpball,  of  Balnabip, 
who  is  an  ishuaan,  and  was  not  <Htted  aither 
personallie  or  at  his  d  walling  house,  and  a^inal 
whom  ther  is  no  sufficient  probatione,  till  ibe 
said  first  day  of  February  nixt  to  come,  and  ex-- 
cusea  his  alwence. 

The  Lords  continewes'tbed  yet  as  to  the  for- 
faultures  off  Mr.  Thomas  Forrester,  minister  ;    ' 
John  Guthrie ;  Alexander  Campbell,  off  Sona-  , 
chaa  ;  John  Nisbett  and  Donald  M'llremick,     . 
off  Ardmabreck  ;  and  the  deceast  Dngall  Camp- 
bell, off  Aucbterharle,  till  Mnnday  nixt,  and. 
lykwayes   Alexander  Forrester,    off  &nock- 
reochbeg ;  till  the  said  dvet. 

Tbe  said  day  anent  the  criminal  prooes  off 
treasonejpersewed  at  the  instance  off  st^  Gor|^. 
M^RenziCi  off  Rosehaugfa,  his  majestic^s  ad*  _ 
Tocat,  against  the  deceast  Dugall  Campliell  $ 
designed  off  Auglyterharlie,  and  his  nearest  of 
kioe,  for  biain|ereat,  for  his  being  aoeessorie, 
to  or  engaged  in  the  bite  rebellkme  with  Arch- 
bald  somety  roe  earle  of  Aigyle,  in  manner  men-' 
tinned  in  the  dittay,  compeirand  hia  majsstie'a 
[adfocate]  for  his  interest  as  persewar  on  the 
one  |iairt,  and  on  the  other  pairt  competred 
Iver  M^Wer  alliaa  Camnbdl,  brother  and  aear- 
est  off  kineoff  the  said  defundt,  with  Mr.  CoHin 
M'Kenzie,  adrocat,  his  procurator,  and  gavtf 
in  a  petitions  to  tJi^  saids  lords,  repreaeating 
and  dedareiug  jbat  bis  eldest  brother,  John 
Campbell,  was  theuncoctraYerted  heritor  and 
proprietor  off  the  lands  off  AuchterbarMe,  ex-' 
tending  to  a  roerk  land  holdeo  off  the  late  Ar« 
gyle,  and  haveing  laitly  dyed  imnsedialaly  be- 
for  the  rebelUone,  without  airea  off  hia  owM. " 
body,  his  second  brother,  wlio  is  now  lyke- 
wayes dead,  ia  indyted  to  this  dyet,  and  tlio* 
petitioner  is  as  nearest  of  kine  citted  for  his  In- 
terest, and  since  the  said  Dugall  hia  seeoaii 
brother  was  nether  infei>,  seasit,  ner  in  pOa« 
sessione  of  the  said  estaite,  and  that  the  mel- 
lione  followed  iniediatly  cAer  his  eldest  bro* 
thers  decease,  and  that  he  hiroselfi  who  by  * 
lawe   is  uncontravertedKe  to  succeed  to  his 
eldest  brother  who  dyed  last.  Test  and  seased, 
is  a  loyal  and  honest  subject,  apd  was  actaallie 
ia  His  majestie's  service,  as  by  a  certifieate»' 
under  the  band  off  Pattrick  Stewart,  off  Bal- 
lachan,  oomander  off  the  marvfiiis  off  Atboltar. 


fgff]^  s  1  JAMES  II.   Proceedhgs  againH  Sir  D*  CaiOfhett  and  others,   [S0(^ 

'  Ml,  advoest;  DugkU  CamptoH,  off  Rilberry, 


lint  TCgimeiit,  anddaited  the  fjrth  day  off  De- 
cember last  w«a  instro^ed,  tberfor  be  craved 
that  sioce  tbo  his  said  brother  were  gliUtie,  yet 
that  hi*  forfitultare  couM  pntduoe  nothing  tn 
Lismajcotle,  hehaveiDg^  notbiu^  id  bis  per^ooe' 
hot  mt^t  tend  to  the  prejudice  off  the  peti- 
tioner ane  honest  ami  loyansabject  Thattlier 
lo]im.  would  ordaine  ther  name  to  be  delete  out 
off  the  vumonda  and  aist  all  farder  prooedor 

Thelotdsjusticegenerall  and  justice  clerk, 
andcommissiopers  offjusticiarie,  bareingcou- 
sldersd  the  said  petitione  and  disyre  therof, 
delay  to  gitre  answer  tberto,  but  remitt  tlie 
ei?ill  interest  to  the  judgpe  ordinar  as  accords. 

January  5,  1687. 
The  persons  who  past  upon  the  Assjrseoff 
the  Ai^le  heritolvjretarned  ther  Verdict  in 
preseo<^offtbe'saids  lords,  wheroff  the  tenor 


The,  Assyse  haveing  elected  and  chosen  sir 
John  Ramsay  abore  designed  chancellotir, 
they  all  in  on  voice  ffind  sir  Duncan  Campbell, 
off  Auiehinbreck  ;  Donald  Campbell,  off  Bar- 
hreck;.Mr.  Archibald  Campbeli,  sone  to  the 
lord  Neili  Carojibe)!;  John  Campbell,  youneer, 
off  Melfbrt ;  John  Campbell,  of  Knap ;  Mr. 
Alexander  Ckmpbell,  advocat ;  Dui^aU  Camp- 
bell, ofKillberry  7  Mr.  Alexander  McMillan,  off 
Bumoir ;  Donald  M*Neill,  off  Crier  ;  Duncan 
Campbell,  off  Carridefl ;  Alexander  Campbell, 

offOatter;  major  -^ Heorysone ;  captaine 

Johil  Poulertoune;  Mr.  George  Wishart, 
preacher ;  Mr.  Alexander  Heastie ;  Robert  EU 
pltistoune,  offLapnes;  captaine  John  Henry ; 
Patrick  Campbell,  sone  to  Mri  John  Campbell, 
called  Black  Patrick ;  Patrick  M*Arture,  of 
«  iTichraoie ;  Archibald  M<Ilvernock,  off  Dab  ; 
I^er  M*lTer  alias  Campbell,  of  Asbnish  ; 
Dugall  N^Arish,  off  Dunardre ;  Neill  Camp- 
bell, QffEvnachan; Campbell,  off  Kill- 

dfalfioa.;  — —  Keir,  off  Kersland,  y'r ;  John 
Campbell,  off  Darga^bie  ;  Robert  Campbell, 
fris  brsther  ;  Alexander  M*Arture,  captame  to 
the  Mite  Argyle,  Gnittie  off  the  crymes  off 
tpeasooe  and  rebellione  lybelled  against  them, 
in  respect  they  find  tlie  samen  sufficiently  ^iro- 

▼kie,  -and    lykwaj^es  ffind Fleymemg, 

John  'Jameson,  in  Borrowstounes ;  John 
Rodffer,  gunner,  sometymc  in  Borrowstounes  ; 
and  Wflitiir  Browne,  cfefrr  and  innocent,  and 
Hot  gviltie;  in  respect  ther  is  not  compitent 
probatione  led  against  them.  In  Terificatione 
wherof  this  our  Verdict  is  sub'  be  the  for- 
named  sir  John  Ramsay,  chancellor,  att  Edin- 
burgh, the  fbarth  day  off  Janwary,  1686  years. 
-  £k  SuhtcHhiturt  John  Ramsay,  Ch. 

.  The  Ixmls  justice  genendl,  justice  clerk,  and 
commissioners  offjusticiarie,  bavioijf  considered 
the  verdict  off  assyse  returned  against  the  said 
sir  Doncan  Can^pbell,  off  Aucbinbreck ;  Do- 
nald Campbell,  ^  Barbredc ;  Mr.  Archibald 
€am{>bell,  sone  to  the  lord  Neill  Campbell; 
John  Canipbell,  younger,  offlMelfort;  John 
^amfbeUioffKoapp;  |ttr,  Alexander  Camp- 


yooDger;  the  decease  Alexander  McMillan, 
off  Drumoir;  Donald  M'Neill,  off  Crier; 
Duncan  Campbell,  off  Carridell;   Alexander: 

Campbell,  off  Oater ;  major- Heorysone ; 

captaine  John  Fowlertowne  V  maister  Georg 
Wishart^reacher ;  maister  Alexander  Haistie ; 
Robert  Eiphingstoune,  of  Lapnes ;  captaine 
John  HeniT ;  Patrick  Campbell,  sone  to  mais- ' 
ter  John  Campbell,  called  Black  Patrick ; 
Patrick  M*Arture,  off  Inchrenie;  ArcHhald 
M^Jlvemick,  of  Oab;  Iver  M^Irer,  allias 
Campbell,  off  Asbnish ;  the  dcceast  Dngall 
M<Avish,  off  Dunardrie ;  N«ll  Campbell,  off 
£?i)achan;  —  Campliell,  off  Rildalrin  ; 
— ^—7-  Kerr,  of  Kersland,  younger;  John 
Campbell^  off  Dargashie  ;  Robert  Ciimpbeil, 
his  brother^  and  Alexander  M'cArtiire,  cap- 
taine to'.th  e  laite*  Argyle.  , 

They  tberfor  be  the  mouth  off  John  Lesstie 
derouster  (^  court  discerned  and  adjudged 
the  tiaill  fomamed  persones  (except  Alexander 
M*Millan  and  Dugall  M^Avisb,  who  ar  dead) 
to  be  execut  to  the  death,  demained  as  traitors, 
and  to  underlye  the  paines  off  treasone  and 
utter  punishment  apoynted  be  the  lawes  of  this 
realme  when  ever  lliey  shall  be  aprehepded,  at 
such  tymes,  places,  and  in  such  inaner,  as  the 
lords  justice  generall,  justice  clerk,  and  com- 
missioners of  justiciarie,  shall  apoynt,  and 
ordaines  their  names,  fame,  memorie,  and  ho- 
nours (and  the  name,  fame,  memorie  and  ho- 
nours of  the  said  deoeast  Alexander  M^Millair 
and  Dugall  M'cAvish  who  ar  dead)  to  be  ex- 
tinct, their  blood  to  be  tainted,  and  ther  armes 
to  be  riven  furtb  and  delate  out  off  the  books  off* 
armes,  so  that  ther  posteritie  may  never  bare 
place,  nor  be  able  beiref\er  to  bruik  or  ioyse  any 
hounors,  offices,  titles,  dignities^  lands,  or  po- 
sessions,  within  this  realme  in  tytne  come  ins:, 
and  to  forfault  omitted  and  tint  all  and  soodrie, 
ther  lands,  beretages,  tacks,  steadings,  roomeSft, 
posessiones,  titles,  offices,  gopds,  and  gear, 
whataomever  pertaiueing  to  Uiero,  to  oursovr- 
ralgne  lord,  to  remaine  perpetuallie  with  hit 
ntajestie  in  propertie.  Which  was  pronunced 
ffor  doom.  Wherupon  his  mAjestie's  advocat 
atkit  and  took  instruments. 


CaaiA  JosTiciARB,  g.  D.  N.  tenta  in  Pretono 
Burgi  de  £dr.  uodecimo  die  meosis  Jan- 
wa;^y>1687,  per  nobillem  et  potentero  Co- 
mitem  Georgium  Comitem  de  LinlithflfoWt 
et  honon^i^  viros  Jacobum  Foulis  da 
,  CollingVuoe  Justiciarie ;  Clericum  Joaiiem 
Lockhart  de  Castlehitl ;  Davidem  Batfou^ 
de  Forrett ;  Rogerum  HoMf  de  Harcarsp ; 
Alexandrum  Seatoune  de  Pittmedon ;  Pa* 
tricium  Lyonc  deCarss ;  Comroissionarioa 
Justicidrie,  diet.  S.  D.  N.  Regis. 

Curia  legittime  affirmata. 
Intran,  '  , 

Coline  Campbell,  off  Allangreig,  eldpr. 
Indicted  and  accused  ffor  the  cnm^  of  high 
troMoae  aod  rebellioat  menl.  ia«i!l  <^!^^3^«  ^ 
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Jot  High  Treason* 


the  M  men  is  rfcordit  upon  the  fiburth  of  Jan - 
wary  iostaot. 

Pertemer — Sir  Geore  M'KensiCy  of  Ros- 
btugli,  hif  majeatl^s  adVocat 

His  majestje's  adrocat  declaire^  he  insrsts 
a^^ainst  the  paonall  fibr  joyneingr  with  the  late 
^rle  of  Arg'yle  in  maner  mentioned  in  his  con- 
fessione. 

The  lords  flStids  the  ditta}P  relivant  as  the 
same  is  foondit  on  his  confessione,  and  remitts 
the  same  to  the  knowledge  off  an  asayse. 

ASSISA; 

Sir  Winiam  Hope,  of  Grantoune^ 
Francis  Ross,  of  Auchlossin. 
Robert  Heptime,  of  Bairford. 
John  Skeen,  of  Halyairds. 
Alex.  Henderson,  ot  Newhaven. 
Sir  Wm.  Murray,  of  New  to  woe. 
Sir  John  Ramsay,  of  Whythill.     ' 
Walter  Soot,  of  Letham. 
Barid  Hepburn,  of  RanderstonD. 
Andrew  Ker,  glover. 
Patrick  Skinrine,  of  St  Kathflrina. 
James  Ker,  barber. 
John  Lindsay,  merehand. 
William  Browne,  baxter. 
James  Buckertoone,  Wright. 

The  Assyse  lawfidlie  iwome ;  no  objeOtione 
in  the  oontrair. 

His  Mt^etiie^i  AAocat  for  prohatione  ad- 
duced the  nannell's  owne  Confessmne  and  the 
witnesses  etter  named,  wheroff  the  lenonr  fol- 

bwes: 

EoRffBintGB,  Janwary  11,  1686. 

,  Id  presence  of  the  justices  and  assyse,  Col- 
lin Cambell,  elder,  off  Allangreig,  bfang  exa- 
mioed,  confesses.  That  he  was  present  with 
the  late  earie  of  Argyle  and  the  other  rebells  in 
May  and  Jane  last,  m  Argyle,  Bate,  and  Tar* 
bat,  and  severall  other  places,  and  that  he  hade 
a  carrabine,  and  declares  he  is  heartilie  jiorrie, 
and  begs  God  and  his  majestie  pardoune  there- 
for, and  thai  he  ne?er  hade  designe  off  rebel - 
lioiie  againut  the  king's  majestie,  but  was 
abused  and  misled  by  his  chieff  the  fat  Argyle. 
Sie.SHb$crihitur^  Colun  Campbell. — 

James  Ffoulls,  J.  Lockbart,  David 
Balfour,  Roger  Hoge,  Alejcander  Seat- 
loune,  Pattrick  Lyone/ 

LmLrnioow. 

Archbald  ilif  Gt&ftone,  in  the  paroch  t>f 
Gleodewell,  aged  46  or  therby,  married,  porg- 
^1  and  swurne,  depones  he  saw  Collin  Camp- 
>j^n,  off  Allangreig,  elder,  in  company  with 
tne  late  Argyle,  and  the  other  rebells  within 
toe  isle  of  Bute,  in  June  last,  walking  up  and 
downe  and  ponrersing  with  them ;  depones  he 
Qid  not  see  him,  hare  armes ;  and  this  is  the 
troth  as  he  shall  answer  to  God. 

Sic  Subtcriluturf       Arcbbald  M*Gibbon. 

Hector  yPGiblmt  in  Cowall,  aged  26,  or 
therby,  unmarried,  purged  aid  aworae,  de- 
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pones  he  sawCotline  Campbell,  off  AUan^^reig* 
elder,  in  company  with  the  late  Argyle  and  the 
Other  rebells,  within  the  isle  of  Bute,  in  June 
last,  walking  up  and  downe  conversing  with 
them,  but  remembers  not  iff  he  hade  any 
armes ';  and  this  is  the  truth  as  he  shall  answer 
to  God: 
SU  Subscribilur^  Hector  M'Gibbon. 

LiNLrrHGow,  1.  P.  D.  Com. 

The  Lords  ordaines  the  assyse  to  inclose  ami 
to  returae  ther  verdict  the  morrow  at  twelve  a- 
clock. 

The  Lords  having  considred  ane  act  of  eoun-* 
cill  presented  ibr  Alexander  Forrester,  off 
Knockreochheg,  they  with  his  owne  and  his 
majestie's  advocats  consent  continew  |he  dytt 
against  him  ffor  his  alleadged  accessione  to  the 
late  Argyll's  rebeUione  till  the  last  Mffiday  ^tf 
March  nixt,  and  ordaines  him  to  find  cautione  . 
ffor  his  appearance  at  that  dyett,  and  therfor 

Cuts  him  letters  off  exculpatione  ffor  proreiog 
defenas  against  the  said  day. 
The  Lords  continew  the  criminall  actione 
and  caose  depending  at  his  majestie's  advocate 
instance  agaumt  Mr.  Thomas  Forrester,  mi- 
nister ;  John  Guthrie ;  Alexander  Campbell,  of 

Sonacban;    JohnNisbiU;  -^ Bogall  tt'R- 

▼emock,  off  Ardmacbreck;  the  deceast  DugaSI 
Camphdl,  off  Auchterhariie ;  ffor  ther  al- 
leadged accessioiie  to  the  late  Afgyll's  rebel- 
IkMie,  till  the  kst  Monday  off  March  nixt.. 

January  lath^  1686. 

The  Persona  who  past  upon  the  AMyte  t8 
CoUiile  Campbell,  of  AUangreg,  elder,  retoraod 
ther  Verdietinpreaenee  of  3ie  lords^  wherof  th^ 
tenor  fblbwes : 

The  Assyse  hsThig  tiifanif»ons!y  elected  m 
John  Ramsay,  off  Whythill,  ther  chancelar» 
finds  Collin  Campbell,  elder,  of  Alkuigreg,  bj 
h'la  own  jodidall  confessioDe,  gntlt^  off  being 
present  with  the  Kite  Argyle  and  the  other 
rebells,  in  May  and  June  last,m  Argyle,  Bute, 
Tarbat,  and  severall  other  places,  and  that  h« 
hade  a  carrabine,  and  off  oonrersinff  with  th» 
Ibrsuds  rebells  in  Bute,  in  regaird  ther  find 
the  same  sufficiently  provin,  they  jjurgMwitt- 
nesses:  in  verficatione  wherof,  this  our  Vbr- 
dict  written  be  Walter  Scot,  of  Letham,  is  sub* 
scrybit  be  the  above-named  chanoelloar  at 
Edinburgh,  the  eleventh  ^ay  off  J^uary,  1686 
yeares. 

Sk  Subtcribitury       John  Ramsay,  Chan. 

The  Lords  continew  the  pronunceing  off  doom 
and  senunce  against  the  said  Collin  Campbelly 
off  Allangreig,  elder,  till  Munday  nixt, 
lutran^ 

Hugh  Camnbell,  brother  to  John  Campbell, 
of  Dargasbie,mdyted  and  aocosed  ffor  rysdng 
and  joy  neing  in  arms  and  oppen  rebellion  wita 
Archbald  sometyme  earle  off  Argyle,  and  oth«T 
rebells  and  traitors,  in  the  raonetb  off  May  and 
June  last,  in  maner  mentioned  in  his.dittay. 

Perfover.— His  MajesUe's  Advocat. 

Proctcralor  tn  D^fsfWC.— Mr.  JabilSttwait, 
»F 
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The  said  defender  and  lira  procurator  de- 
clared, that  lie  was  so  faAr  from  beings  acces- 
tor^  or  joytieiny  with  said  laite  rebellione,  that 
upon  the  contrair  be  was  roost  eminentlie  ser- 
viceable to  his  majestie's  interest,  in  so  farr  as 
he  was  imployed  be  John  M'Arture,  cham- 
-berlaine  to  the  marquis  of  Montrose,  in  Cowal, 
as  ane  iotelliffencer  ffor  his  majestie's  service 
v»f  ainst  his  reoells,  the  q'Iks  intellig^encers,  are 
by  an  act  of  councill,  daited  the  twentie  nyntb 
off  July  last,  declared  free  of  all  pursuit,  ci?ili 
.or  criminall,  for  tlieir  conversing  with  ^the 
.Jate  rebells,  the  same  being  done  upon  public 
J.  faith  and  securitie,  and  under  secrecy  as  the 
caid  act  bears. 

And  for  farder  instnicttne  tliat  the  said 
jHugh  Campbell  was  one.  or  the  said  intelli- 
.  gencers  produced  ane  act  off  the  leivtenent  and 
•  sheriff  court  off  Ar^yle  and  Tarbat,  daited,  the 
^nteenth  of  October  last,  wherein  the  said 
'Hugh  Campbell  (who  is  thereiu  designed  of 
'Airdtarish)  is  condescendit  upon  as  one  of  the 
I  eight  persons  employed  by  the  said  John 
K^Artnre,  for  givemg  and  curry ening  intelli- 
^.gence  against  the  saids  rebells,  as  the  said  act 
nt  length  bears ;  and  for  cleareing  that  the 
>«aid  Hugh  Campbell,  who  in  the  act  of  the 
.■aid  leivtenent  court  of  Argyle  and  Tarbat 
.above  specify ed,  is  designed  in  Ardtarish, 
^  the  sam^  person  who  in  the  criminal 
letters  and  dittay  above  menUoned  is  de- 
Mgned  brother  to  Dargashie,  he  produced 
'^^  stid  John  M'Arthure  and  Mr.  Duncan 
M^Aithure,  minister  at  Kiilmodan,  who  being 
•  ••!«»nly  swome  in.  face  of  judgement  made 
nith  thereupon;  And  also  the  said  John 
il'Aithtira  did  lykways  solemnlie  depone  and 
.  swear  that  the  said  Hugh  Campbell  was  one 
-of  the  eight  persons,  whom  he  employed  as 
intelli^neeffs  for  bis  mi^iestie's  service.  The 
lords  jnstiee  s;eneral,  Justice  clerk,  and  com- 
missioners off  justiciaries  having  considered  the 
■aid  Hugh  Campbell  in  Ardtarich,  brother  to 
John  Campbell,  off  Daigashie,  his  defences 
,  move-mentioned,  verification's  and  instruc- 
tiones  tbereoff,  and  witnesses  depositiooes 
teken  theranent,  they  therfor  with  consent  off 
wa  miyeslie's  advocat  diserted  and  be  thir 
•presents  diserts  the  dyet  simpliciter. 

*^  Janwary  18, 1686. 

.^  DoDcan  Campbell,  younger,  off Allangreige, 
mdyted  and  accused  fibr  the  crymes  of  trea- 
■one  and  rebellione,  and  joyneing  in  armes 
JTth  the  late  Argyle,  m  manor  mentioned  in 
his  dittay  etter  recordiu 


His  Majesties  Advocat  restricts  the  lybell  to 
nifi  being:  in  rebellion,  with  Aigyle,  and  have- 
i^a  sword,  and  being  airt  and  pairt  off  the 

The  Lords  fiuls  the  ditUy  relivant  as  re- 
;.  stricted,  and  remitts  the  siunen  to  this  koow- 
Mfe  of  ane  assyse. 

'  ASSISA. 

•'  «r  Philip  Anstnriiber,  of  that  ilk. 
'— Drumond,  of  Riocartoune. 


John  Keime,  off  Gogar. 
James  Gordon,  off  SSeatioune. 
Sir  John  Sinclair,  of  Lopgformacus. 
Da.  Fotheringham,  of  Purie. 
— —  Stirtin,  of  Carden. 
Robert  My  hie,  of  Balfaig. 
William  Fisher,  glover. 
Thomas  Hunter,  feltmaker. 
William  Mitchell,  baxter. 
Pattrick  Chalmera,  feltmaker. 
James  Browne,  candlemakeri 
James  Norrie,  merchand. 
Charles  Robertsone,  brewer. 

The  Assyse  lawfully  sworn,  no  objectlooeii 
the  contrair. 

Hb  MajestieU  Advocat  for  probatione  ad- 
duced the  pannall's  owne  jadiciall  ConfeasioDt 
and  witness  ef^r  deponing. 

Duncan  Campbell^  younger,  off  Allan^'g, 
ye  ar  indyted  and  accused.  That  wher,  aot- 
withstanding  be  the  common  law,'  laws  and 
acts  off  parUamenC  off  this  kingdome,  and  con- 
stant practiq  tberoff,  particalarlie  be  tbe  third 
act  first  parliament,  threttie  seventh  actse- 
cond  parUament  king  James  the  first,  Ibor- 
teinth  act  sixt  parliament,  and  fourtie*Byne  act 
,  twelt  parliament  king  James  tlie  second ;  nynlit 
sevent    act  teventh  parliament  king   Jamtf 

the  fyAh, hundred  and  ffourtie  ffour  ft^ 

twdt  parliament  king  James  the  sixt;  and 
fj^th  act  off  the  first  session  first  parliament 
Inn^  Charles  tbe  second^  the  rysiog  off  bii 
majestie's  subjects,  or  any  number  offibett, 
the  joyneing  and  assembling  together  in  annef 
without  and  contrair  to  his  majestie's  comand, 
warrand  and  aotbority,  and  tftc  abaitteioff,  as* 
sisteing,  accepting,  intercomoning,  and  keep*  i 
ing  correspondence  with  such  rebelb,  sopljre-  i 
ing  them  with  help,  red  or  councill,  or  ffivong  j 
them  any  relieff  or  coofort,  ar  hoirid,  oyooui  ^ 
and  abominable  cry  mes,  off  rebellione,  treasooe, 
and  lese  majestie,  and  punishable  with  Ijrfe, 
land,  and  goods :  Nevertbelesse,  it  is  of  veriti^ 
that  the  said  Duncan  Campbell,  youngei,  <« 
Allangreig,  shackeins'  off  alt  fear  off  God,  re- 
spect and  regaird  to  uis  majestie  autlioritie  ssd 
lawes,  have  presumed  to  com  mitt  and  is  guiltic 
off  tbe  saids  crvmes.  In  sua  farr  as  ircbibald 
earJe  off  Argyle  haveing  in  prosecutiooe  of  a 
damnible  plott  and  conspiraci^  entered  into  be« 
twixt  bim  the  late  eartes  off  Shaflsberry,  £s8ex 
and  severall  others,  traitors  and  rebells,  vfil^'n 
this  kingdome  and  England,  invadit  Uiis  king- 
dome, with  men,  ships,  money  and  arnies,)n 
the  moneth  off  May  last,  no  sooner  bade  ht 
landit,  but  the  said  Duncan  Campbell  joinei)  m 
oppen  armes  and  rebellione  with  them,  nid 
ye  and  they  did  issue  forth  treasonable  do- 
darations  and  proclaiiiatioos,  did  convocat  and 
gather  together  his  majestie's  leidges  to  tpe 
number  off  ,  within  the  shyres  on 

Argyle,  Tarbat,  highlands,  and  isles  tKere- 
about,  in  oppen  rebellion,  against  his  majeftii 
and  hisantlioritie,  jlid  tajce  in  and  niAin)*"^ 
fforts,  strengths  and  garriflons,.agaiflst  hiiB  <"^ 
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his  fiorces ;  did  rob  and  pltmder  thfe  goods  ftnd 
Ihhbs  off  *hia  majdstle^  good  subjecl«»  ran- 
detouzed  and  exercised  youraelret,  did  scout 
fttrtb,  kill,  and  murder  Bererall  off  liis  ma- 
jestie's  good  bobjecte  and  sonldioum,  and  did 
coDtinew  in  opeo  and  avowed  rebellion  against 
bis  maiestie  and  bb  aQtboriiie,.coaiitteing  all 
acts  off  bostilitie  and  bigb  treasooe,  untill  at 
length  ye  were  disipat  and  defeat,  an^  ye  did 
most  treasooablie  barbour,  reoept,  iatercomon, 
eooYerse,  and  correspond,  with  the  said  laite 
earle  of  Argy  le,  a  fomult  and  declared  traitor, 
in  the  said  monetbs  off  May  and  June  last,  in 
tbe  said  westeme  highlands  and  isles  off 

.  The  wbilk  cry  roes  off  high  treason,  re- 
bellion, reoeptiog,  converting  and  inlercomon- 
ing  with  traitors,  and  rebells,  tbe  said  Doncan 
Campbell  as  actor,  airt  and  pairt,  which  being 
found  hy  an  assyse  ye  ougnt  to  be  punished 
with  forfaalture  off  lyfe,  land  and  guods^  to  the 
terror  off  othen  toeoraitt  the  lyke  heirefter. 
So  ffbllowes  hia  owne  judiciall  Cdnfessione. 

EniBniURGH,  Jan.  18, 1686. 

Duncan  CampbeU^  younger,  off  Allangreig, 
in  presence  off  the  justices  and  assy se,  hum- 
Mie  confesses  and  acknowledges  the  lvbell,aiiA 
that  be  rose  and  joyned  in  armes  witn  the  late 
ylrgyle  and  the  other  rebells  in  the  West  hi^h- 
laoiis,  in  May  and  June  last,  and  comes  in  his 
najestie's  mercie  and  will,  and  declaires  he  is 
beartillie  sorry  therfor,  and  begs  bis  majesties 
pardon  and  iher  lordships ;  and  the  counciHs 
recomroendatiooe  ffor  that  effect,  declares  he 
was  in  com|)any  with  Argyle  and  the  other 
rebells  at  Tarbat  and  Allangreig  tbe  tyme  ly- 
belled. 

Bic  SubtcribUur,  Duncan  Campbeex.— 
James  Foulis,  J.  Lpckbart,  David  Bal- 
lon r,  Roger  Hoge,  Alexander  Seattoone, 
Patrick  Lyobe. 

AnguM  M*Iver,  in  Glaserie,  in  Argyle,  aged 
fourtie  yeares,  married,  purged  and  sworne, 
depons  he  saw  Duncan  Campbell,  younger,  of 
Allangreig,  the  pannall,  in  company  with  Ar- 
gyle and  the  other  rebells,  att  Tarbat  and  Allan - 
i^g,  tbe  tyme  lybelled ;  and  this  is  the  truth 
as  he  shall  answer  to  God  ;  depones  he  cannot 
wreit.' 

Sic  SubtcrihituTt     Jahes  Foulis,  I.  P.  D. 

Gilbert  M^Keriur^  in  Collachie,  aged  ffour- 
tie- six,  snilutus,  purged  snd  sworne,  depones 
be  sawe  Duncan  Campbell,  younger,  off  Al- 
langreig, at  Tarbat,  in  company  with  the  re- 
bells the  tyme  lvbelle<l ;  and  this  is  the  truth 
as  he  shall  ansvi^r  to  God ;  depones  be  cannot 
wreiit. 

Sic  Subicribttur^    James  Foulis,  I.  P.  D. 

Tbe  Assyse  baring  elected  and  chosen  sir 
Philip  Aostrother  ther  chancellor,  they  all  in 
one  voice  fflnds  Duncan  Campbell,  younger, 
off  AlUogreig,  guilty  of  ryseing  and  j^y ning  in 
armes  with  the  late  Ar^yyle  and  the  mher  re* 
bdls,  at  Tarbat  and  Allangreig,  in'Maylind 


A.  D.  lew.  [m 

June  last,  conforme  to  bilB  owne  confessione' 


and  wittnesses  depositions. 

Sic  Subtcribitur^ 


'  Anstruthsb. 


Efter  opening  and  reading  of  the  q'lk  verdict* 
off  Assyse  the  lords  justice  clerk,  and  coromis-' 
sioners  off  justiciary,  tbeifor  be  the  month  off 
John  Leslie  dempster  Off  court,  decerned  and ' 
adjudged  the  said  Duncan  Campbell,  younger, 
off  Allangreig,  and  lykwayes  Collin  Campbell,- 
elder,  off  Allangreig,  his  father,  who  wasfbonlT 
guiltie  by  ane  assyse  on  the  tivelt  instant  ofP 
the  treasonable  crymes  above  specified,  to  be' 
taken  to  the  MercatCroce  of  Edinburgh,  upon 
Friday,  the  ninth  off  July  nixt,  to  come  be- 
twixt two  and  four  a  clock  m  the  efterhoon,  and 
ther  to  have  ther  heads  severed  from  ther  bo-* 
dies,  and  ther  name,  fame,  memory  and  ho- 
nours, to  be  extinct,  ther  blood  to  be  tainted, 
and  ther  arms  to  be  riven  fnrth  and  delate  out 
of  the  books  off  armes,  satbatther  posteritie  may 
never  have  place,  nor  be  able  heiref)er  to  bruiker 
or  joyse  any  lands^  heretages,  titles,  or  oflSces 
within  this  realme  in  tyme  comeing,  and  to 
have  forffault  omitted  and  tint  all  and  sundrie 
ther  lands,  heretages,  goods,  and  gear,  what- 
sumever  pertaining  to  them  to  our  soveratn^ 
lord,  to  remaine  perpetuallie  with  his  bighne^ 
in  propertie,  which  was  pronoimced  ffor  doomed 

February  1, 1686. 

The  diet  deserted  against  Alexander  Fjorres- 
ter,  in  respect  it  was  made  appear  to  tbe  privy 
council  that  he  had  not  voluntarily  join«l  th^ 
rebells,  but  had  been  made  prisoner  by  them«' 
and  forced  intoT  their  service. 

The  diet  continued  against  tbe  remaining 
pannalls  from  time  to  time  till  the  6th  of  De^ 
cember  1686,  when  the  ibllowing  proceedinga 
appear  upon  record  : 

The  said  day  anent  oor  sovereign  lords  cri- 
minal  letters  off  treasooe,  raised  and  execale  at 
the  instance  off  sir  Robert  Colt  and  Mr.  George 
Bannerman  his  majesties  solicitors,  by  warrand 
of  bis  majestie's  privie  councill,  against  Donald 
Campbell,  of  Oab^  Archibald  Campbell,  of 
Danna;  Cullin  Campbell,  off  Blainntibert  j 
Duncan  CamnbeU,offCttlgatro ;  Donald  Camp- 
bell, off  Belnabie ;  Duncan  Campbell,  of  Drum- 
ftinie ;  the  deoeast  Donald  Campbell^  bis  sone; 
Angus  Campbell,  of  Daltout ;  John  Campbell 
of  Ulva ;  Angus  M^Lauchlao,  off  Barngad  | 
and  AUand  M'Lauchlan,  off  Danoad ;  makand 
mentrane.  That  wber,  notwithstanding  be  tbe 
common  lawe,  lawes  and  acts  of  parliament  off 
this  kingdome,  and  constant  practiq  therofl^ 
particularlie  be  tbe  third  act  off  the  first  par- 
liament and  tbe  tbrettieaeventli  act  of  tbe  second 
parliament  off  king  James  the  first,  and  be  thjt 
fourteenth  act  of  the  sixt  parliament,  and  foarf 
tie  nynth  act  off  the  twelt  parliament  of  king 
James  the  second,  and  nyntie  seventh  act  of 
tbe  seventh  parliament  off  king  James  the  fy  tht 
and  hundrcfltb  ffourtie  ffourtb  act  off  the  tweU 
parliament  off  king  James  the  sixt,  and  first  acl 
off  thW  first  sessione  off  the  first  parlianaent  off 
king  Charles  tbe  seoond,  the  ryseing  off  hi# 
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majestie'ii  snbjet^,  or  any  Dumber  off  tben^, 
the  joyneing^  and  asfiembliDg  together  in  armes 
withoqt  or  contrarjf  to  his  majestie's  commaikl, 
warrand  or  authoritie,  aod  the  abaitteiog,  as- 
•iateiD^,  reoeptiDg|,  ioteroomooeiDg,  or  keeping 
oorrespondence  wit|)  such  rebeiJa,  suplyeing  of 
thero  with  help,  red  or  oouncill,  or  giveiog 
ihero  meatt  or  drink,  or  any  relaffe  or  coofor^ 
or  the  not  searching  for  or  aprehending  off 
theiDy  or  not  expelling  off  them  furth  off  the 
eoontry,  or  notj;ifeingtymeoas  intelligenoeoff 
them  K»r  thatemct,  ar  most  detestable,  horrid » 
liynoaa,  and  abominable  crymea  of  rebellione, 
treaaone,  and  leae  majestie,  and  ar  punishable 
by  forfaulture  off  lyfe,  land  and  goods ;  and  be 
toe  eleventh  act  firsf  sesaione  off  the  second 
parliament  of  king  Charles  the  second,  it  is  sta- 
tute and  ordained,  that  in  tyme  oomeing,  in  lUI 
.eases  of  treasonable  ryseing  in  armes  and  oppen 
«nd  manifest  retiellione  against  the  king's  ma- 
jestie, his  advocat  ffor  the  tyme  may  and  ought 
to  insist  against  aod  present  such  persons  as  he 
ahall  be  ordered  be  nis  majestie  or  his  privie 
councill  to  persew,  and  if  they  be  cited  and  doe 
not  compeir,  his  majesties  justic«;8,  notwtth- 
atanding  off  ther  absence,  may  and  ought  ta 
proceeifto  consider  and  give  their  interloquitor 
upon  the  lybell,  and  iff  it  be  found  relivant  to 
.adinitt  the  same  to  the  knowledge  off  the  as> 
ayap;an(l  upon  the  verdict  off  the  inquest  (find- 
ing the  sanie  to  be  provine,the  doome  and  sen- 
tance  off  forfaultec  ought  to  proceed,  and  be 
*  given  and  pronunced  in  the  same  maner  as  iff 
the  persons  accu^ied  hade  conrineared  and  were 
present.    Neverthelei^s.  it  is  off  veritie,  that  the 
auds  Donald,  Archibald,  Collin,  and  Duncan 
Campbells  and  the  other  persons  above  com- 
pleaned  opont,  shackeing  off  all  fear  of  God. 
respect  and  regaird  to  his  m'ajestie's  authority 
and  Iawes«  have  presumed  to  committ,  and  ar 
giiiity  off  the  saids  cry  noes,  in  sua  fan-  as  ther 
lieing  in  the  year  1683,  ane  hellish  and  damna- 
i>1e  plott  an^  conspiracie,  entered  into  be  the 
late  earles  off  Shaftsburrie,  Essex,  Argyle  and 
oflhers,  rebells  and  traitors,  subjects  off  this 
kingdome  and  off  England,  ffor  killing  and 
murdering,  at  least  seazed  upon  bis  sacred  ma- 
jestie's  person  and  his  royal  I  brother,  ther  late 
grtfcioBs  soveraine  kin^  Charles  the  second, 
and  for  raiseing  oppen  warr  and  rebellion  in 
both  kingdoms,  and  for  furnishing  men,  money, 
ships  and  armes,  to  the  late  earle  of  Argyle  for 
that  effect;   and  accordinclie,  the  said  la,ite 
earle  off  Arcryle  and  seVeralT  others,  rebells  and 
traitors,  with  him,  did  most  treasonablie  invade 
this  his  majestie's  ancient  kingdome,  with  men, 
ahips,  armes,  and  amonitione,  and  landed,  with 
4hem  in  the  west  highlands  off  Scotland,  upon 
the  day  off  May,  1685  years ;  and  no 

sooner  hade  they  landit,  then  the  saids  Donald, 
Archibald,  Colline,  and  Duncan.  Cainpl^Us, 
and  the  baill  remanent  persons  above  com- 
pleaned  upon,  rose  and  joy  ned  in  open  armes 
and  rebellione,  and  did  oonvocat  and  gather 
together  his  majestie's  leidge^  to  the  number 
off  ffour  or  ffyve  thousand  men,  within  the 
chyres  off  Argyle,  Tarbat,  highland,  and  iales 
.3 


therabout,  in  oppen  rebeifioD  against  his  ma* 
jestie  and  bis  aaUuHity,  aad  did  iasiie  forth 
ticasonablo  declarations  and  ^roclamatiMis,  and 
did  take  in  and  maintaine  forts,  atrengtbs,  aod 

Sarrispns,  against  his  majestie  and  his  tbroes, 
id  robb  aiki  plunder  the  goods  and  hmiss  off 
his  majestie's  good  subjeots,  ^randevouzed  aad 
exercised  themselves,  did  sooutt  fbctb,  kill  md 
murder  severall  of  hb  majestie's4pood  subjeds 
and  aouldionrs,  and  did  oontinew,  in  open  aad 
avowed  rebellione  against  his  maieatie  aad  his 
authoritie,  oomitteiog  all  acts  off  nostilbtie  and 
high  treaaone,  untiU  they  were  disipate  and 
defeat ;  and  the  saids  baiU  faroanMd  penoni, 
did  treasonablie  harbour,  recept,  inleroenM», 
converse  and  correspond  with,  did  abaite,  as> 
sist,  auplie,  give  help,  redd,  coiineiU,  rocstt, 
drink,  releiffe,  and  contort,  to  the  said  laits 
earle  off  Argyle,  sir  John  Cochran,  sometime 
off  Ochiltrie.;  sir  Patrick  Hume,  off  Pollwort; 
William  Denholme,off  Westaheills ;  aodotben, 
forfaulted  and  declared  traitors,  in  compaoy 
with  him  in  the  saida  roonetha  off  May  and 
June,  1685  ye^res,  within  the  saids  Western 
highlands  and  isles,  did  not  exact  dilligence  ia 
aearchiug  and  aprehending  off  them,  and  ex- 
{>elling  off  them  furth  off  the  counU-ej,  nor 
gave  not  tymeous  notice  nor  intelligence  to  oor 
miiiistersorofficers^ ffor  that  effect,  throne  tbe 
doping  and  comiiiittiog  wheroffor  one  or  other 
of  the  saids  deeds,  the  saids  Donald,  Archbaid, 
Col  in,  and  Duncan  Campbells,  and  tbe  other 
persons  above  coropleaneu  ufton,  bare  com- 
mitted the  crymes  and  incurred  the  paines  of 
high  treason,  rebellion,  and  lese  majestie,  and 
ar  actor  airt  and  pairt  theroff,  which  being 
found  be  ane  assyse,  they  ought  to  be  puoitihed 
with  lyfe,  lands,  and  goods,  to  the  terror  aod 
example  off  others  to  comit  the  lyke  beirefUr  j 
Compeired  the  saids  sir  .RobertColt  and  Mr. 
Geoi^  Bannerman,  his  majestie's  solicitors,  ts 
persewers,  and  produced  tjie  for^ds  criniiou 
letters  dewlie  execute  and  indorsit  against  tbe 
baill  persons  defenders,  and  against  the  nearest 
off  kine  to  the  said  deceaat  Donald  CampJieiij 
younger,  off  Drumfine,  by  a  purscvant  aod 
trumpetter,  with  his  majeatie's  coat  off  armes 
displayed,  sound  off  trumpett,  open  proclama- 
tion, and  useing  other   aolemnities  necesjar. 
Compeired  lykwayes  Patrick  Wilsone,  Car- 
rick  pursevant,  executor  off  the  saids  lelterr, 
Neill  McNeill,  writer,  in  Edinburgh;   Mn 
Douglas  and  James  Kelle,  residenters  there; 
James  M'Larran  and  James  Fergttsone,  ser- 
vitors to  Patrick  Stewart,  offBalachan,  vitoe" 
thertu,  iind  being  solemnlie  sworne  in  presence 
off  the  justices  and  assyserssittand  in^ud4g»e«|i 
made  faith  u|Min  the  truth  and  veriue  off  «»« 
sanien  in  all  points.    His  majestie's  [80licit«M»J 
produced  ane  act  of  privie  councill,  oroenog 
them  to  persew  a  procea  off  ffoiAultur  9^^^ 
the  persons  above  named,  wherofftheiem»r 
follows : 

EniNBimoH,  September  16, 16^' 
The  Loi^s  of  his  roajestie'spHviccoiiD«» 
being  informed  that  the  jmcsods  voder  wnnwi 
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Tiz.  Donald  Caiii|ilif»n,  of  Oab }  Archibald 
Carapbdl,  off  Dana;  CoHin  Campbell,  of 
Btaaiiatibert ;  Diucan  Campben,  off  CullfB^ra- 
toeb;  Donald  CaropMI,  of  Belloabie;  Dun- 
can Campbell,  off  Dnimfine;  and  Donald 
Campbell,  bia  sone;  Anfpis  Campbell,  of  Dal- 
to«t;  Joba  Campbeir,  offUlta;  Anpis 
M*Lauchlan,  off  Barnagad  ;  and  Alland 
M'Dmchlao,  off  Donade,  were  actually  in,  tfr 
aeeeaaorie  to,  or  aiit  or  pair!  off  the  late  Ar- 
gyll's rebellieiie,  doe  therfor  beirby  give  order 
and  wanand  to  bis  majestie's  solficitors,  with 
all  dilUg^enoe  to  peraewe  a  proces  off  forefalture 
affaioal  the  aaak  pcraona    before  the  lorda 


of  hia  roajestie's  justiciary  for 
the  Crimea  foramid,  and  that  at  the  poblick 
charge,  and  take  recognitioue  if  the  witnesses 
■be therein.    Extractedby  me, 

WnxuM  Pattersonb,  Clk.  Sci.  Cli. 

Compeared  the  said  Dancan  Campbell,  of 
Gallairo,  and  Donald  Campbell,  of  Balnabe ; 
An^s  H'Laucblan,  of  Balnagadd ;  Allan 
M*Liauchlane,  off  Dunade,  defenders,  and  en- 
tered tbemseWes  in  pannel  and  huroblie  and 
ingenooslie  confest  tbeir  guiltines  of  the  cry  mea 
alwYe  apecified  in  manner  after  mentioned ; 
and  the  said  Archibald  Campbell,  of  Danna ; 
Collioe  Campbell,  off  Blairintibert ;  Dancan 
Campbell,  off  Drum funie;  Angus  Campbell, 
of  D^tQut ;  Juhn  Campbell,  of  Ulra ;  being 
oft  tymea  called  to  have  compaired  before  the 
aaida  Lorda,  this  day  and  place,  in  the  hour 
of  cause  to  have  underlyen  the  law  for  the 
erymes  above  specitled,anil  the  saids  defenders 
aod  the  nearest  of  kine  of  the  deceased  Do- 
nald Campbell,  off  Drum  funie,  to  have  given 
in  their  detences  againvt  the  lybell,  and  objec- 
tions against  the  witnesses  add  assysors,  if  they 
any  bad,  lavi^ul  tymeof  day  bidden^  and  none 
of  them  compearand,  tlie  saids  Lords  therefore, 
be  the  mouth  of  John  M*Kenzie,  maoer  of 
court,  decerned  and  adjudged  the  said  Archi- 
bald, Collin,  Angus,  and  John  CamphellB,to 
be  denounced  our  sovereigne  Lord's  rebells,  and 
pot  to  the  bom,  and  all  tbeir  moveables, 
goods,  and  gear,  to  be  escheat  and  inbrooght 
to  his  majestie's  use,  for  their  being  outlaws 
mnd  fugitives  from  the.  laws  for  the  crimes 
above  specifyed ;  thereafter  the  saids  Lord)i  did 
proceed  to  consider  and  give  their  Interiocutor 
i  the  lybell,  whereof  the  tenor  follows : 


The  k»rds  justice  general,  justice  clerk, 
and  <9ommiasioners  off  justiciary,  having  con- 
atderad  the  lybell  persewed  be  his  majesties  so- 
licitors against  Donald  Campbell,  of  Bafnabie ; 
Archibald  Campbell,  uf  Danna ;  Duncan  Camp- 
bell, of  Culgatro ;  the  deceased  Donald  Camp- 
bell, of  Drumfnne  ;  Angus  M*Lanchlane  off 
Baroagad ;  Allan  M'Lachlane,  o^  Dunade ; 
GoUin  Cambell  off  Blairintibert ;  (against  whom 
bia  nwjestiea  soUicitors  did  insist  in  the  first 
plaoe)  they  find  the  said  lybell  relevant,  and 
lenilts  the  aame  to  the  knowledge  of  an  ainze. 

ASSISA. 

PattSoiki^iirMcthTen. 
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Robert  Hepbiime,  of  Bearfood. 

John  Muir,  of  Park. 

Major  Jamea  Murray ^ in  Potter  row. 

Alexander  Henry aon,  off  Newhaven. 

And.  Cassie,  of 

James  Bllies,  of  Soathsyde. 

John  8cott,  of  Vogra. 

Lauchlan  M^Pherson. 

Alexander  Hunter,  of  Mnrray«. 

Henry  Jovsie,  merchant. 

James  Murdoch,  taizloof. 

Alexander  Scot,  stabler. 

Janoes  Dykes,  shoemaker. 

Robert  Young,  wright. 

Sir  Robert  Colt,  his  miyaatie's' solicitor, 
craved  the  dyet  against  Oab  may  be  oontinocMl 
Hill  the  first  Thursday  off  Marcb  next,  and  he 
put  under  caution  for  his  appearance  then  ; 
and  craved  as  to  Duncan  Campbell,  elder,  of 
Drumfunie;  Angus  Campbell,  of  Daltout; 
and  John  Campbell,  of  Ulva  ;  who  are  da« 
dared  fugitivei^,  that  the  process  of  forfaultura 
against  diem  may  be  continued  to  tha  lanw 
day,  which  the  Liords  accordingly  did. 

X 

Thb  Probation. 

Duncan  Campbell,  of  Culgatro  ;  Donald 
Campbell,  off  Belnabie;  Antrus  M^Lauch- 
lane,  of  Bamagad ;  and  Allan  M'Lachlane,  of 
Dunade ;  being  interrogate  what  .ihey  had  |b 
say  against  the  lybell  raisetl  against  them,  for 
bemg  in  rebellion  with  the  laite  Argvie,  they 
judiciallie  in  presence  of  justices  and  assysers 
humblie  and  ingenouslie  acknowledges  and 
confesses  they  rose  and  joyned  with  the  late 
Argyle  and  the  other  rebells,  in  the  highlands^ 
in  May  and  June,  1685,  conferand  to  the  lybell, 
and  humblie  beggs  and  throwet  themseWet 
upon  his  majestie's  mercy. 

Sic  Subtcribitury 
DuNCATi  Campbell,  Donald  Campbux, 
Angus  M*Lachlane,  Allan  M*Lachlani. 
LraLmiGow,  I.  P.D. 

Donald  M^Neill^  of  Dallgasseck,  aged 
threiie-three  years,  married,  purged,  and 
sfv  orn  ;  depones  that  the  tyme  libelled  he  sawe 
Angus  M'Laochlane,  of  Bamagad ;  and  Allan 
M'Lauchlane,  of  Dubad ;  in  company  with 
the  rebells  in  Argyle  shire,  when  they  were  in 
armes  and  rebellion  against  the  king's  m^iestie 
and  his  forces  ;  depones  that  he  did  see  Collin 
Campbell,  of  Blairintibert  deliver  up  the 
castle  of  Camsootb,  which  castle  he  had  keept 
as  a  garrison  for  the  rebells  againat  the  kmff's 
forces  the  tyme  lybelled  ;  and  that  this  ia  the 
truth  as  he  shall  answer  to  God ;  cauta  teienHe^ 
he  was  in  the  king's  servMO  against  them,  and 
received  the  castle  ftom  Belnabie. 

Sic  Suhcribitur^       Donald  M^eill. 

Alexander  Campbell^  off  in  Kirkmichall 
of  Glaatde,  aged  39  years,  married,  purged  and 
sworn,  depones  be  did  see  Duncah  Campbell, 
of  Culgatro ;  Angus  M'LauchUo,  of  Bama- 
gad ;  and  Allan  M'Lauchlan,  of  Dunado ; 
Siree  of  the  pannely  present,  aod  Archibald. 
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Campbell,  olC  Danoa,  the  deceased  DooaM 
Campbell,  yotihger,  off  Drumfanie ;  m  com- 
pany with  the  rebeila  in  Argyleshtre  the  tjme 
Jjbelled  f  aod  this  is  the  truth  as  he  shall  an- 
swer to 'God  ;  depones  he  <»Dnot  writt. 

Sic  SuhKribitur^    Linlithgow,  I.  P.  D. 

Angus  Campbell^  of  Tunnas,  aged  fourtie 
Tears,  married,  pursued,  and  sworne  ;  depones 
*he  did  see  Pooald  Campbell,  of  Culgatro ; 
Angus  M*Lachlane,  of  Barnagad  ;  Allan 
M^Lauchlaoe,  of  Dunnade,  threeof  the  paanels 
present,  and  Archibald  Campbell,  of  Daona  ; 
and  the  deceast  Donald  Campbell,  younger  off 
Drumfunie ;  in  company  with  the  rel^lls<  in 
Argyleshire  the  tyme  lybelled  ;  and  this  is  the 
truth  as  he  shall  answer  to  God ;  depones  he 
cannot  writt.  Linutrgow,  1.  P.  D. 

!tfr.  John  Campbell^  son  to  Barbreck,  aged 
twenty-two  years,  uomarrie<l,  purge<l,  and 
fiworne;  depones  that  Collin  Campbell  of 
JBlairinlibert  wa&  captain  of  the  castle  of  Car- 
jiasereth  the  tyme  of  the  late  Argyle's  rebellion, 
and  ksept  out  the  castle  for  the  rebells  against 
the  king's  forces,  and  afler  their  defeale  he  de- 
livered up  the  same ;  depones  he  sawe  Archi- 
bald Campbell,  of  Danna,  in  company  with 
.the  rebells,  and  Donald  Campbell,  of  Belna- 
t  "bie ;  Duncaii  Campbell,  of  Culgatro ;  Angus 
M'Laiichlane,  of  Barnagad ;  Allan  M*Lauch- 
lane,  off  Dunnado ;  all  of  tliem  in  company 
with  the  rebells  in  Arcfyleshire,  in  arraes,  the 
tyme  lybelled  ;  and  this  is  the  truth  as  he  shall 
answer  to  God.  * 

Sic  Suhscribitur^  J  dun  Campbell. 

,  The  l^rds  ordained  the  Assize  to  inclose 
•ndretume  their  verdict  to  morrow  at  twelve 
^o'clock. 

«.  Tl^e  Lords  having  ordained  the  pannels  to  be 
earryed  prisoners  to  the  Tolbooth  of  Edinbuiigh, 
Mr.  John  Stewart  advocate  as  procurator  for 
them,  produced  au  act  of  privy  council,  whereof 
Ihe  tenor  follows ; 

Edinburgh,  December  6, 1686. 

The  Lords  of  his  ro^jesUe's  privie  council  be  - 
-^iog  informed  tliat  there  are  several  persons  this 
day  indir-ted  before  the  lords  commissioners  off 
hia  majestieV  justiciary  for  the   crymes  off 
.  treason,  as  having  been  in  the  late  rebellion 
with  the  late  earle  of  Argyie,  and  considering 
that  Duncan  Campbell,  sometyme  of  Culgatro; 
Angus  M*Laucblan,  some  tyme  of  l^arnagad  ; 
Allan  M'Lauchlane,  some  tyme  of  Dunade ; 
.  and  Donald  Campbell,  sometyme  feuar  of  Bal- 
« Babie ;  have  saiffe  condoots  for  sometyme  not 
. ^et  ezpyred,  doe.  therefore  recomeud  to  the 
I  wr^t  covunissioners  of  justiciary  that  in  case 
the  saids  persons,  or  any  of  tliein,  be  found 
flnijlty  of  the  spids  crymes  by  the  verjlict  of 
Assize,  that  in  respect  of  the  sains  saiffe  con- 
ducts yet  depending,  they  be  not  committed  to 
'  prison  ;  but  permitted  to  go  fVom  the  bar  to 
mjoy  the  benefit  of  the  saPd  saiflfe  conducts^ 
*  for  the  t^rroe  remaining  ;  in  respect  the  lords 
'  of  oouDcill  isto  recomeod  them  to  hiseacred. 

' •       •■ '    |i 


majestic  for  his  royaf  reipiasion  to  fhem  for 
their  lives  only.    Extracted  be  roc/ 
Sic  Subicribitttr^ 
Will.  Pattbrson,  CI.  Sc.  Con- 
Then  follows   a  continuation    against  the 
other  Campbels,  &e,   to   3rd   March   next. 
Absent  witnesses  fined. 

Ferdict  of  Assixe, 

The  said  day  the  persones  who  paiied  upas 
the  assvse  off  Archibald  Campbell,  of  Danna, 
and  others,  returned  their  vetdiet  in  f^rasenea 
of  the  saids  lords,  whereof  the  teoor  follows  x 
the  assyse  having  elected  and  chorea  Patrick 
Smith,  of  Bracco,  their  chancellor,  they  all  in 
one  voice  ffinds  the  lyhell  sufficiently  proven 
against  Archibald  Campbell*  of  Danoa ;  ColUo 
Campbell,  of  Blairintibert;  Dtmcan  Campbell, 
of  Culgatro ;  Donald  Campbell,  of  Belnabie  ; 
the  deceased  Donald  Campbell,  sone  to  Duncan 
Campbell,  of  Drnmfonie;  Angus  M*Lauch- 
lane,  off  Barnagad  ;  and  Allan  M^LAucMane, 
off  Dunnado  ;  and  that  for  their  being  in  re- 
bellion with  the  late  earl  of  Argvle,  and  the 
other  rebells,  with  him  in  the  highlands,  in 
May  and  June,  1685  years,  and  being  in  arroe« 
with  them,  the  whicn  verdict  b  sulracribed  be 
the  foresaid  chancellor  in  name  of  the  inquest, 
and  written  by  Henry  Jossie  clerk  elected. 

Sic  Subscrtbitur,  Patrick  Smfth,  Br.  Cban. 

The  Lords  having  considered  the  verdict  of 
assize  returned  against  the  persona  above 
named,  they,  in  respect  thereof,  decern  and  ai^ 
judge  tite  said  Donald  Campbell,  off  Balnabie  i 
Arebibald  Campbell,  of  Dana ;  Duncan  Camp» 
belli  of  Culgatro ;  Angus  M'Laochlane,  of 
Barnagad ;  Allan  M^Lacblane,  of  Dunnado  ; 
and  Colin  Campbell,  of  Blairintibert ; .  te  be 
execut  to  the  death,  demamed  as  tiaitorv,  and 
to  undergo  the  paines  of  ti-eason  and  mter 
punishment  appoynted  by  the  laws  off  thiv 
realm,  at  such  tymes  and  places  and  in  such 
wanner,  as  our  sovereign  lord  the  king's  most 
sacred  majestie.  shall  appoynt ;  and  ordatncs 
their  names,  fames,  memory,  and  honours,  off 
the  deceast  Donald  Campbell,  off  Dram,  to  hf 
extinct,  ther  blood  to  be  tainted,  and  thnr  arraes 
to  be  riven  forth  and  delete  out. of  the  books oiT 
armes,  so  that  their  posteritie  may  never  have 
place  nor  be  able  to  bruik  or  joyse  any  bonour^t 
offices,  titles,  or  dignities  hereaOer  within  this 
realm,  and  in  tyme  comeing  and  to  have  fore- 
faulted,  ommitted,  and  tint  all  and  sundrietliur 
lands,  heritages,  taxes,  steadings,  rooms,  pos^ 
sessions,  titles,  effects,  goods,  and  gear,  ^  hat- 
soniever  pertaining  to  them,  to  our  sovereign 
lord,  and  to  remain  perpetuallie  with  his  ma- 
jestie in  nropertie.  Which  was  pronounced  i^ 
doom.  Whereupon  his  mi^esties  solicitors  askcti 
and  took  instruments. 

MarehQyt€S7. 

The  said  day,  anent  the  criminal  aetidne  aild 

proces  of -treason,  formerlie  insisted  and^ea^ 

penewed  at  the  instance  of  his  majestie*s  ad- 

vocat,  against  Donald  Campbell,   off  (fsbi 
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Donctn,  elder,  of  DrumfuDie ;  Aogus  Camp- 
.l>ell,ofI>altot;  and  John  Campbdl  of  Ulva  ; 
ffor  tber  ryseing  aud  iovneiDg  in  armes  and  in 
rebellMbe  with  the  laite  Argyle  and  other, 
rebells,  io  naner  mentioned  in  tber  dittay, 
which,  with  the  former  procedar  tbereanent, 
16  recordit  the  sijct  of  December  last,  which 
eriminall  action  being  this  day  called,  oompeired 
sir  John  Dalrymple,  voanger,  off  Stair,  his 
taajestie's  advocat,  with  sir  Robert  Colt  and 
Jlr.  Georg  Bannennan,  advocats,  his  majesties 
•olaciters,  as  pcraewera  on  the  one  pairt,  and 
«m  the  other  pairt  c<fmpeired  the  said  Doaakl 
Campbell,  of  Oab ;  who  denyed  the  dittoy,  and 
crymea,  lybeUed,and  Angus  Campbell,  of  Dal- 
tottt ;  and  John  Campbell,  of  UlTa ;  wbocon- 
fat  in  maner  efier  specifit^ 

His  Mafaty^s  Adoocat  dedares  he  restricts 
the  lybell  to  the  pannalls  joynin^  with  the 
rebelis,  or  corresponding  or  courersmg  with,  or 
harbouring,  reoepting,  or  assisting  them,  or 
Imag  airt  or  pairt  of  the  rebellioDely belled. 

Mr.  John  SUwarty  advocat,  as  procurator  ffor 
the  pannalls,  allea^es,  that  that  pairt  off  the 
lybell  thai  the  pannall  Oab  was  perhaps  once 
seen  in  company  with  the  rebells,  that  per  $e 

.  is  not  rdivant  I  because  in  this  nulleular  case, 
it  sliMild  be  made  appear  that  tne  pannall  was 

.  ever  in  eMspanv  with  the  rebells,  which  is 
denyed  ^  It  is  omred  to  be  provine  by  the  per- 
sewers  wittnesiy  that  the  nannall  hade  a 
daughter  dead,  to  be  hurried  to-morrow  efter 
the  pannall  sawe  the  rebells ;  and  it  was  goeing 

'  to  the  Mttell  Tillage  to  gett  some  necessarys  for 
herbarriall;  flbraer  alleadges,  that  wearrein^ 
off  armes  per  <eis  not  relivant,  and  particolarhe 
haveing  on  a  sword,  alwayes  denyemg  that  the 
paikkoall  hede  any  or  wore  any  sword,  at  any 
tyme  that  ever  thev  rancountered  with  the 
tebellsy  because  in  that  countrey,  and  at  the 
tyme  of  that  horrid  rebel]ione,ther  was  no  man 
tnat  hade  a  sword,  but  he  hade  it  about  him  to 

'  rive  a  significatione  off  the  loyaltte  and  depen- 
dance  upon  his  majestic  iff  the  occasione  should 

.  offer,  and  to  defend  themselves  against  the  vio- 
lence off  the  rebells,  which  cannot  in  no  sence 
inferr  [such  ane  abominable  guilt  as  that  off 
the  cryme  off  treasone  lybelled. 

8ir  Robert  C0U9  ane  of  his  majestie's  soli- 
dtors,  oppons  the  lybel  which  is  most  reli- 
'vantlie  lybelled  upon  the  invasione  by  the  late 
.  ^^^^  *od  that  the  pannalls  are  airt  and  pairt 
off  the  said  rebellione  as  being  ey  r  actualhe  in 
armes  with  the  late  Argyle  or  those  that  rose 
in  that  rebellioii^or  as  assistors  tberoff,  or 
as  correspondera^with,  and  in  compan^rwith 
'  these  reMlls,  whither   in  armes  or  without 
'  armes ;   so  that  the  Ivbel  being  relivant  in 
the  severall  members  tneroff,  and  the  defence 
'  resohreing  in  a  naked  deny  al  off  the  lybell ;  and 
'  Campbell,  of  Oab,  for  whom  this  defence  is  pro- 
poned, haveiog  raised  no  exculpatione,  and 
harlpg  alledged  nothing  that  can  eleid  the  reli- 
',  vanoe,  the  daenca  qugbt  to  be  repelled  and  the 
ly  heal  admitted  to  the  knowledge  off  ane  inquest. 


in  order  to  its  being  provine  or  not,  And  lake  • 
instruments  upon  the  pannalls  procurators  ac- 
knowledgeinff  the  pannalls  being  present  with 
the  rebells  volnotarlie  at  that  same  place  men- 
tioned in  the  defence. 

Mr.  John  Stewart  oppons .  the  deftnce, 
which  is  no  ackaowledgement,  but  upon  th» 
conlraire,  ane  ezpresse  denyall  off  all  tbe  arti- 
cles off  tlie  lybell,  ami  that  which  is  aMeadged 
against  the  relivance  is  nowaves  answered,  nor 
could  a  lybell  of  that  nature  Ee  sustaiDed  sup- 
poseing  it  were  pitoven  that  which  is  insinuate 
and  the  defence,  because  the  pannall  perhaps 
one  single  tyme,  the  tyme  off  the  whole  re« 
bellione,  was  seen  in  a  httell  clacbaii  or  villagie 
wher  the  rebells  was,  about  such  a  necessary 
duty,  and  never  being  seen  with  them  befor  sr 
efter,iMr  in  company  with  any  of  theib,  tJMt 
he  hade  a  sword  about  him  at  that  tyme  it  oan- 
notinferre  the  treasonsble  converse  Jybellad; 

IimsBLOQtjrroB.  » 

The  lords  justice  general,  justice  dsrk  andl 
commisssioners  off  justiciarie,  baveing  consi- 
dered the  lybell  persewcd  at  the  instance  off 
his  majestic's  advocat  and  solicitors  against 
Donald  Campbell,  off  Oab;  Duncan  Campbell, 
elder  of  Drumfunie;  Angus  Campbell,  of 
Daltont ;  John  Campbell,  of  IJlva ;  with  the  de- 
bate above  written,  they  find  the  l;^bell  as  it  is 
restricted,  viz.  that  the  pannalls,  joyned  with 
the  rebells,  or  corresponded  or  conversed  with, 
or  harboured  or  recept,  or  assisted  them,  or 
was  airt  or  pairt  off  the  rebellione  lybelled,  re- 
levant separatim  to  infer  tbe  crime  and  paine  of 
treasone,  and  remitts  the  samen  to  the  know- 
ledge of  the  assyse. 

ASSISA. 

Patrick  Smith,  of  Methven. 
David  Hepbume,  of  Randerstoune. 
John  Muir,  of  Park. 
Major  James  Murray. 
Alexander  Hume,  off  Murrayes. 
John  Wint,  cordiner. 
John  Sandilands,  brewer. 
Alexander  Douglas,  felt  maker. 
Archbald  Douglas,  armorer. 
Samwdl  M'Lelan,  merchand.4 
Alexander  Scot,  stabler. 
Georg  Watson,  taizlor. 
James  Murdoch,  taizlor. 
Robert  Young,  wright 
Lanchlan  M'Pherson,  taizlor. 

Angus  Campbell,  of  Daltout,  and  Jolm 
Campbell,  of  Ulvar,  doejudiciallie  in  the  pre- 
sence of  the  justices  and  assy  sers  acknowledge 
and  confess  that  they  were  in  r«;bellione  wOh 
the  late  Argyle  the  tyme  lybelled ;  declaire 
they  cannot  wreitt  nor  speake  loglish,  and, 
therfor  his  oonfessione  is  signed  by  my  lord 
justice  generall,  and  John  M'Kenzie,  maoer, 
who  was  judicialle  swome  inteipreter . 

Sic  Subicribiturf  LiKLrirHcow 

JoBN  M*&BNZis,  ihierpretor. 
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Martin  Sinclair  alias  M^^akaird^  in  Kill* 
fuflhane,  aged  threttie  aught  years,  or  therbv, 
married,  parked,  and  swome ;  depons  that  tbe 
tyme  lybellea  of  Argyll's  rebellione,  he  did  see 
JDonald  Campbdl,  off  Oab,  in  company  with 
the  rebells  at  IKillmicbaell,  off  Glasrie,  at  tbe 
tyme  when  Mr.  Cfaaiies  Campbell  was  tber, 
with  about  tbe  number  of  two  bundreth  rebelb 
with  him,  and  that  Jie  did  see  him  walking  up 
and  downe  with  them  as  others  did  ;  and  that 
within  a  day  or'  two  eller  that  he  did  see  him 
at  KillmicbaelU  of  Inverglassie,  wher  Mr. 
Cbsrles  Campbell,  with  the  rebells,  went  to 
immediatlie  out  of  KiUmicbaell  off  Qlasrie, 
and  that  he  did  see  him  converse  with  Mr. 
Charles  Campbell  and  with  others  off  the  re- 
bells, as  the  rest  of  them  did ;  and  that  he  hade 
a  sword  about  him  ;  depons  that  he  did  see 
Doacali  Campbell,  elder,  off  DrumAinie,  ryd- 

;  ing  from  Ktilmichaell  off  Inverlessie,  with  a 
sword  about  him,  in  company  with  Mr.  Charles 

-  CampbeU,  and  the  rebells  at  that  time,  when 
the  rebells  came  back  from  KiUmicbaell  off  In- 
^eriesne  to  Kilmichaell  off  Glasrie  ;  depones 
he  did  see  Angus  Campbell,  of  Daltoiit,  in 
companjr  .with  tbe  rebells  the  tyme  Iy1>elled 
at  Killmichaell  off  Glasrie,  at  tber  first  ryseing, 
and  that  he  heard  that  John  Campbell  off  Ulva 
was  ther,  but  did  not  know  him  ,  and  this  is 
the  troth  as  he  shall  answer  to  God. 
Sic  Subscribilur,  Mabtim  Smcutnt. 

John  M^Lauchlan^  inMicfanan,  agedtbrettie 

Jeares,  or  therby,  married,  purged,  and  swome; 
eponsthat  the  tvme  off  the  late  AivyHs  re- 
bellione lybelled,  be  sawe  the  paanallDooald 
Campbell,  of  Oab,  in  Killmichael  of  Inverlas- 
sie,  where  Mr.  Charles  Campbell  and  a  pairtie 
of  the  rebells  were  for  the  tyme,  and  sawe  Oab 
apea^e  to  som^  off  the  rebells,  and  does  not 
khowe  what  was  the  sulgect  of  tber  discourse, 
and  that  he  sawe  him  walk  two  or  three 
with  th6  rebells,  but  does  not  know  how  long 
he  stayed  wilh  them;  and  sawe  him  stand- 
ing within  the  breadth  off  his  house  to  the 
|dace  wher  Mr.  Charles  Campbell  was  ;  de- 
pons that  he  knows  that  Oabs  naturall  sone 
was  in  tbe  rebellion,  but  knows  not  if  his  father 
rooept  or  coUTersed  with  him  after  he  was  in 
the  rebellione,  depones  that  he  the  deponent 
went  to  Oab  his  maister,  towards  the  begmniog 
•f  the  rebellion,  and  asked  him  what^he  and  the 
other  tenants  should  do ;  and  Oab  answered ,  that 
be  did  not  know,  but  thought  they  should  do  as 
the  rest  of  the  country  did  ;  and  depones  that 
tbe  greate8tj)airty  off  the  country  thereabout, 
went  in  to  Mr.  Charles,  afWr  Mr.  Charles  had 
threatened  to  home  their  houses,  and  bade  burnt 
one  house,  and  the  deponent  himself,  and 
Oabs  natural  sone  and  M^Regner,  his  domes- 
tic senrant,  and  four  or  fire  of  Gab's  tenants, 
as  he  remembers,  went  to  Mr.  Charles  ;  de- 
pones that  be  sawe  Angus  CampbeU,  of  DaU 
tottt,  and  Angus  Camptell,  of  IDIts,  with  the 
rebells  at  the  Tbrbat'and  Bote,  and  they  hade 
armas ;  and  that  he  sawe  Camnliell,  off  Drnm- 
funie,  at  Kirkmichadi,  off  Inrerlassie;    in 
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company  with  the  rebelk  wher  Mr.  Charles 
was  ther,  and  that  he  hade  a  sword  ;  and  thii 
is  the  truth  as  he  shall  answer  to  God,  depones 
he  cannot  wreitt. 
Sic  Subtcf^itur,  Linutboow,  I.  P.  D.  Com. 
John  M*Renzie,  Interpretor. 

PiUriek  CmnpbeU,  called  Biack  Patrick, 
some  tyme  fiactor  to  Auchinbreck,  aged  thrrttit 
yeares,  married  pui^ed  and  swome ;  depou 
that  the  tyme  lybdied,  he  did  see  Donald 
Campbell,  of  Oab,  in  company  with  tbe  rebells 
in  Kirkmichaeli  of  Glasrie,  whan-  Mr.  Cbsria 
Campbell  was  ther ;  and  depons  that  tbereftflr 
he  sawe  him  at  Kirkmichadl  off  Inverlattie, 
on  horse  back,  rydeing  doune  from  a  littdt 
bight  above  tbe  towne,  wher  Mr.  Charki 
Campbell  and  two  bundretb  of  tbereklls  wen, 
and  depons  that  he  did  see  Duncan  tJampbell, 
elder,  off  Drumfunie,  at  Kiritmicbaell  of  Glasrie 
with  Mr.  Charles  Campbdl,  the  tyme  farM 
and  fy?e  bundreth  of  tne  r^lls  together,  de- 
pones he  sawe  Angus  Campbell,  of  Daltoot, 
and  John  Campbell  of  Ulva  all  alk>ogst  with 
tbe  reliells  in  armes,  and  particnlarlie  at 
Bute,  Rosa,  Tarbat  and  Cowall ;  and  this  ii 
the  truth  as  he  shall  answer  to  God. 

Sic  Subieribilur^         Patrick  Caxpbeu. 

John  Pollock,  in  Killmichaell,  off  Glasrie, 
aged  sixtie  yeares,  married,  puived  and  swome, 
depons  that  he  did  see  Duncan  Campbell,  elder, 
off  Drumfunie,  in  company  with  the  rebelisat 
Killmichaell  of  Glasrie,  and^Mwe  him  rydiog 
into  the  town  with  seTeralls  of  them,  tbe  tyms 
of  Argyll's  rebelliooe ;  depones  be  sawe  Aiigss 
Campbell,  of  Daltout,  in  company  with  the 
rebells  walking  wilh  a  svirord  tbe  same  tyme 
and  places,  and  in  armes  ;  and  this  is  the  truth 
as  he  shall  answer  to  God. 

Sic  SubKribitur,         John  Pouoa. 

Robert  M'Indoer,  sone  to  Leugas  M^Iodoer, 
in  Killchowne,  aged  seventeen  yeares,  no- 
married,  pilVged,  and  swome ;  depons  that  the 
tyme  lybellM,  he  sawe  Donald  Campbell,  of 
Oab,  at  Killmichaell  of  Glasrie,  walking  up 
and  down  the  towne,  when  Mr.  Charles  Camp- 
bell and  the  rebells  were  there ;  depons  be  save 
Angus  Campbell,  of  Daltout,  and  John  Camp- 
bell of  Ulva,  walking  up  and  downe  with  the 
rebells  and  conversing  with  them,  when  Mr. 
Charles  Campbell  was  at  Killnncbaell  off  Glas- 
rie ;  and  this  is  the  troth  as  he  shall  answer  t» 
God .  Robert  M*Inoois. 

The  Lords  ordaines  the  assyseto  inckise  and 
returne  ther  verdict  to-morrow  at  ten  o'ck>ck. 

March  4th,  1687. 

The  said  day  the  persona  who  past  opoa 
the  assyse  off  Donald  Campbell,  of  Oab;  Duo- 
can  Campbell,  elder,  off  Drumliinie;  Aojp)* 
Campbell,  off  Daltoiit^  John  Campbell,  of 
Ulva  s  returned  ther  verdict  in  presence  of  tos 
saids  lords,  wheroff  the  tenor  ffollowes : 

The  Assyse  haveing  eieetsd  and  cbossa 
Patrick  Smith,  of  Metbf  en,  cfaancatlor,  Wf 
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ail  in  one  Toioeffiqd  Donald  Campbell,  of  Gab ; 
Duoctn  Campbell,  elder  of  Dramfnnie ;  Angfos 
Campbell,  off  Daltout ;  and  Jolib  Campbell,  off 
UIra,  were  penewed  ffor  the  cryme  off  trea« 
8one,  that  the  same  is  aufficiend^  provine,  ac- 
cordioi^  to  the  interloquitor  on  the  lords  /  off 
justidade,  and  thir  prewnts  ar  written  be  John 
Saodilaods  clerk,  and  signed  be  the  forsaid 
chaoceilor,  at  £dinbqr|^h,  tlie  third  day  off 
March,  1687, 

Sic  SuiacribUur^    Patrick.  Smtth  Bracco, 
Chancellor. 

Efteroppeiogand  reading  of  the  whilk  ver- 
dict off  Assyse,  The  lords  jastice  generally  jus* 
tice  clerk,  and  commissioners  of  josticiary, 
therfore  be  the  mouth  off  John  Leslie,'  demp- 
rterof  court,  decerned  and  adjudged  the  said 
Donald  Campbell,  of  Oab;  Duncan  Campbell, 
dder,  of  Dnimfunie ;  Angus  Campbell,  off 
Daltoat ;  and  John  Campbdl,  of  Ulva ;    to  he 


execute  to  the  death,  demained  as  traitors,  and 
to  underlye  the  paines  off  treasone  and  utter 
punishment  apoynted  be  the  lawes  off  this 
realme,  at  such  tymes  and  places  and  in  such 
maner  as  our  soverainelord  the  king's  most  ex- 
cellent majestie  shall  appoynt,  and  ordainea 
ther  name,  fame,  memorie,  and  honors,  to  be 
extinct ;  ther  blood  to  be  tainted,  and  ther 
armes  to  be  riren  fnrth  and  delatte  out  off  the 
book  of  armes,  so  that  ther  posteritie  may 
never  have  place,  nor  be  able  heirefter  to 
brnikeor  joyse  an^r  honours,  offices,  titles,  or 
dignities,  within  this  realme,  in  tyme  coming, 
and  to  have  forfaulted,  ommitted,  and  tint,  all 
and  sundrie  ther  land^,  heritages,  tacks,  stead- 
ings,>owmes,  possessions,  titles,  offices,  goods, 
aixl  gear,  whatsoinever  pertaineing  to  them 
to  our  soTeraine  lords  use  to  remaine  per- 
petuallie  with  his  higbnes  in  propertie.  Which 
was  pronounced  for  doom.  Whereupon  his  ma- 
jestie's  advocate  asked  and  took  instruments. 
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EomBURGH,  July  14,  1690. 

ANENT  the  ly belled  summonds  and  indyte- 
meoi  for  high  treasone  raised  and  persewed 
before  the  king  and  queen's  majasties  and  the 
estates  of  pariiaeDeot  writtin  in  Latine,  and  ex- 
pede  under  the  hand  of  the  deput  of  the  direc- 
tors of  cfaanoellary,  keeper  ct  the  quarter  seall 
conforme  to  ane  warrand  and  act  ot  parliament 
ftfter  mentioned  ;'  att  the  instance  of  sir  John 
Dalrymple,  younger,  of  Siair,  their  ma< 
jcsties  advocat  for  their  highnes  interest 
in  tbe  matter  nnderwrytten  against  John, 
viseount  of  Dundee ;   James,  earle  of  Dnm 

*  Tbe  celebrated  Graham,  of  Claverhouse, 
who  forms  a  very  conspiciious  figure  in  the 
Scottish  History  m  the  seventeenth  century. 
Vpon  the  meeting  of  the  Conventk>n  of  Estates, 
**  he  went''  Dalrymple  instructs  us, "  wherever 
tbespuit  of  Montrose  should  direct  him,"  a 
inodein  fictkm,  savs  Laing,  exceeded  oiily  by 
another,  that  bis  heroism  was  caught  from  the 
recitation  of  Ossian's  Poems.  He  was  killed  in 
ibe  baule  of  Killycranky,  (June  17tb,  1689), 
where  he  had  beaten  the  troops  of  king  William 
under  Mackay.  Pitcaim  has  honoured  him 
with  the  following  epitaph : 

UHime  Scotonim,  potuit  quo  soipite  solo 
Ubertag  Patris  lalva  fuwte  tu» : 
Tc  morieote,  novas  accepit  Sootie  cives, 
Aceepitqae  oovos,  te  morieote,  Deos. 
Ilia  tibi  sopercMe  oegmt,  tu  n6D  poles  illi : 
£rgo  Caledonis  nomen  inane  vaie. 
Toque  vale,  gentjs  pH8C9  fortifliime  doctor, 
Ultlme  Scotortiro,  atq[oe  ultima  Orame^  vale. 
VOL.  XIII. 


fermling ; 


■  viscount  of  Frendraught ; 

lord  Dunkeld ;  major  William 
Grahame,  of  Balwhaple;  Collooell  Alexan- 
der Cannan;  John  C lei) land,  of  Fasken;  Mr. 
Colin  M^Kenzie,  uncle  to  the  earle  of  Sea- 
forth ;  sir  John  Drummond,  of  Machany ; 
William  Crawfurd,  younger,  of  Ardmillan ; 
James  Crawfurd,  his  brother ;  .  Ro- 

bertson, of  Strowan  ;  David  Grahame,  brother 
to  the  deceist  John  viscount  of  Dundee,  for 
himselfe,  and  as  representing. the  said  viscoimt 

— Halyburtoun,  of  Pitcurr;  and  ■ 

Hajy  burton,  as  air  to  tbe  said  deceist 

Halyburton,  of  Pitcurr;    bis  father,  James 


Which  Dryden  did  not  disdain  to  tranalat* 
as  follows : 

«  Oh,  last  and  best  of  Scots !  who  did  maintain 
Tby  country's  freedom  from  a  foreign  reign; 
New  people  fill  the  land,  now  thou  art  gone, 
New  Gods  the  temples,  and  new  kings  the  throne. 
Scotland  and  thou  did  each  in  other  live, 
Nor  woaldst  thou  her,  nor  could  she  thee  survive. 
Farewell,  who  dying  didst  support  the  state, 
And  oouldst  not  fall  but  with  thy  country's  fkte." 

See  in  Laing,  vol.  4,  p.  S92,  2d  ed.  the  de« 
tection  of  a  misrepresentation  of  Dalrymple's 
relating^to  the  battle  of  Killycranky; 

Dalrymple  has  printed  the  following  Corres- 
ponden<:e,rumished  to  hfm,  he  says,  by  sir  Da* 
vid  Dalrymple  (Lord  Hailes)  : 

Lord  Sirathnaeoer  to  Lard  Dundee,  y 
«  My  lord ;  The  couoem  that  many  equally 
interested  in  us  both,  hw  for  your  lordship,  ab- 
3G 
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,«rKc«t0aD,«rDirHi ;  nrR 

CiifTWi,  rf Locfczern; O 

hisddactdne;    Dooald  M«D0mM, 
nfiicbite;  tbelunl«rM< 

Grant,  «rBdBuuitBoch: ^^^ — 8tew»t»«f 

Ippio; M-Kcao,  albs  H'DouU, 

ckW,  of  GlflocM;  AlriBBdcr  H'lVniM, 
jMingnr,  of  Gkagvy ;  Dooakl  »S^  af 
GaUabeUie;  aaJ  w John  M'Leu,  af  DiMraft, 
anddiven  otlicn  Ibeir 
i»Iioea.  TbeantbcDtick 
bh,  produced  in  maanei 

,  That  where  the  crymcs  of 

ptyaehyandeiintinowmgiaaiinea 
majfatiPt  aqd  their  h^ne»  an- 
tlionty  and  ^cnunenty  and  the  awianlting'  nf 
their  majeMief  fbrees»  the  garinnein^  of 
homes  and  atreneths,  the  harboorii^,  corrcs- 
pondio^,  and  aissoeiatinif  with  open  rcbeOs  and 
traitoars;  the  falling  npon,  wonndeing  ar 
rohbeing  their  niajeatica  foreea  in  their  retreale, 
are  high  crymes,  pani«hable  with  fbrfeitnre  of 
Ivfe,  tend*,  and  eooda ;  and  hj  the  third  act 
iirat  parliament  Kitti|^>  James  tlie  first,  it  is  sta- 
tute and  ordained,  Tbat  no  man  nottouiiy  ichell 
against  the  king's  persone,  nnder  the  pain  of 
mfanlting  of  l^rfe,  lands  and  goods  $  and  by 
the  thr^tij-serentb  act  of  his  second  parlia- 
mfpt,  it  is  statute,  that  nae  roan  wilfiilly  resett, 
entertaipe,  or  doe  fsToori  to  open  and  manifest 

stracting  from  tbat  respect  which  yonr  own 
Hkerit  made  me  hare,  cannot  hot  ociasion  re- 
grate  in  me,  to  see  that  the  courses  you  take, 
tend  inevitably  to  the  ruin  of  you  and  toutb,  if 
persisted  in.  1  cannot  therefore  but  wish,  that 
you  would  follow  the  duke  of  Gordon's  exam- 

e,  and  1  am  persuaded  it  will  be  found  the 
t  course ;  neiiiier  shall  your  friends  who  at 
tfab  time  dare  not  well  meddle,  be  wanting  to 
show  their  affection  to  you,  and  interest  in  the 
rtaadin&r  of  your  family,  and  I  hope  you  will 
dto  me  tne  justice  to  befiere  that  none  wishes  it 
belter,  or  will  more  efiectually  lay  himself  out 
in  it,  than,  my  lord,  &c.        oraATUNAVER." 

'     '» tnTemess,  -^^ 

."  Sd  of  Ju)y,  1689." 

Lord  Dundee  to  Lord  Strathnaver. 

***My  hyrd ;  Your  lordship's,  dated  the  Sd,  I 
received  the  I3tb,  and  would  hare  returned  an 
answer  before  now.  had  i  not  been  called  sud- 
denly to  Enrerlochie,  to  gire  orders  anent  the 
forces,  arms,  anil  amunitibn  sent  from  Irland. 
My  lord,  I  am  extreamly  sensible  of  the  oUi* 
gation  I  have  to  you,  for  offering  your  endea- 
▼onn  for  me,  and  giving  me  advice  iatbe  des- 

rratc  estate  you  thought  our  aftairs  were  in. 
am  persuaded  it  flows  fix>m  your  sincere 
goodness  and  concern  for  vats  and  mine,  and  in 
return,  I  assure  your  lordship,  I  have  had  no 
less  concern  for  you,  and  wfis  thinking  of  mak- 
m^  the  like  address  to  you ;  but  delayed  it  tiU 
thmgs  should  appear  more  clear  to  you.  1  am 
worry  your  lorUsbip  sboulA  be  so  far  abused  as 
ta  think,  that  there  is  my  shadow  of  appear- 
Mioeof  stability  in  thia  new  stractura  of  go- 
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ioc,  the  rfaeng  in  fetrof 
_  the  reacns  m  help,  redf  or 
ar'the  irttilfchig  af  houses  for  the 
nnlBtm^as  the  kmg^s  rndb,  are  crymes  fw 
which  the  pcfsonfiare  imniihibli  as  traiioors, 
agaiaal  whoaa  not  onhr  nrftflfhMCi  are  slloved 
to  proceed  in  ahaaDoeby  the  derenth  act  of  the 
lifit  sessiaa  aeesad^nrtaaMat  of  king  Cbaries 
2Dd,  hot  aba  by  the  69th  act  fnxhsBiciit 
6th  \aag  Jaaea  the  fyftti,  the  sammombof 
treaaeBeasay  be  peiaeweJ  •svnit  the  air  for 
the  treasao  cwmitted  by  nis  predecessor: 
NeveHhdcas  it  is  of  TcritT,that  thedeceist  Joba 
of  Dondee,  and  James  eaiie  of  Dom- 
of  Ftcndni^bt ; 
DaBkeld;  nB^orWaiounGnbsnie, 
Alexander  Ctonaa; 
JahftCieillnid/ofF^dEen;  Mr.ColhiM«ReDzie, 
udetotheearleofSeafoitb;  airJohnDmm- 
af  Maehaay;  Wflliam  Ciawfunl, 
',  of  ArdBMOan;  Jamca  CrawfarJ,  hit 
af  Strowao; 
Mr.  David  Grahame,  brother  to  the  nscoont 

ofDaodae;  thedeceist HabrbaitoD, 

of  Pitcurr,  and ._—  Halyhmtsn,  his  sooe ; 
lames  Edmanaloan,  af  Newtoon,  of  Dram; 
sir  Ewan  Cameron,  of  Lochaiell ;    ■ 


brother 


Terament  theae  men  have  framed  to  tbcm- 
selves :  thc^  iDada  yoo,  I  doobt  not,  beliere, 
that  Darie  (Lundonderry)  was  relieved  thret 
weeks  ago.  By  printed  aoconntr,  and  I  as 
assure  yon,  it  never  was  relieved,  and  ootr  is 
taken.  They  toM  yon,  the  Inglisfa  fleet  aod 
Dutch  were  masters  of  the  sea.  I  know  for 
certain  the  French  is,  and  in  the  Chanel;  in 
testimony  whereof  they  have  defeated  our  Scots 
6eet«  For  as  they  came  akvigst.  tbey  fell  od 
the  two  friggats,  hOled  the  captains,  sod  idsed 
the  ships,  and  brooght  the  men  prisoncn  i9 
Mull.  They  tell  yonSbombeiviagnDg  to  Ir- 
land to  carry  the  war  thither.  I  assure  voatbe 
kingiiaa  landed  a  considerable  body  of  forces 
there,  and  wfll  bmd  hioaaelf  anaooflst  oar  fneods 
in  the  Yreat  (whom  I  am  sorry  for)  very  soon. 
So,mylnnl,  havmg  giren  you  a  dear  and  tros 
proapi^  of  af&iri,  wUeh  lim  afraid  amongst 
yoor  fblkB  yon  are  not  i»ed  with,  I  leave  you  ts 
judge  if  I  ar  you,  yoiar  family  nr  mjm,  be  in«t 
in  danger.  Hossever,  I  acknowladaie  fraodjt 
I  am  no  less  obliged  to  yomr  lordship,  seeog 
you  made  me  an  offer  'or  your  assisunee  id  s 
tyme  when  you  thought  I  needed  it  Wbasa 
I  can  serve  your  hitdship  or  family  at  any  tiiDt 
you  think  convenient,  yon  nwiy- freely  empwy 
me.  For,asfar  a«  my  duty  will  all#w  me  m 
the  circun^stanoes  we  stand,  I  will  study  y^ 
well  as  becomes,  my  kird«  yoor  most  buisbis 
servant,  Dbwee." 

"  Struan^ 
«« 16th  July,  1689." 

See,  in  this  Collection,  other  paiilcoMn'col- 
ceming  Dundee,  toL  lly  p.  9i6,  et  seq. 
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CaaieroB,-  liji  cMot  ioii^;  fikmitil  lt«iK)ttiiMi 
3rMitog^,  of  Mni ;  tliekkinl«f  M'Nftu^totiii ; 

^i-a-  Grilit,  «f  BdlmdteHodi ;  — ^^ ^ 

Stewsrt,  of  AMki ;  ■■-^  M'Lmid,  aliis 

M'Dmaid,  eUi^»  ^  Okncoe';  Alexuder 
M'BoinM.  y»Dng«^,  Of  GleiwefTie;  Ddoakl 
M*N«iQ,  arGaleimeUie ;  and  sir  John  BI^Keiin, 
«f  ]>«i»«rt^  #ith  direne  o^ra  their  aasociata 
and  aecmnplicea,  innrting  abaken  crffall  fear  of 
God  and  rc^rd  to  their  ma^tiea  and  their  lands^ 
and  lore  to  their  fiatiTe  oountri^y,  (hey  did 
ryae  aod  continow  in  open  armea  afaioaC  their 
majcaties  authority  annd  goreminent,  the  firal, 
second,  tlirid,  or  ane  or  other  of  the  dayes  of 
Ihe  nionetii  of  Aprill«  1689  years,  or  ane  ot 
other  of  tbe  dayes  of  the  moneth  of  May  ther* 
after,  the  aaid  year ;  and  upon  the  — ^  day 
<f  May  or  ane  or  other  of  the  dayes  of  the  said 
Aoneth  and  year  of  God  foraaid»  tbe  said  de- 
ce»t  Jolfki,viseoont  of  Dundee,  and  the  other 
pmona  a'nentiobed,  did  come  to  the  tonne  of 
Fertfa  ia  lear  of  wear,  and  therein  in  ane  hos- 
tile maAifer  did  Aeise  and  carry  away  tbe  de- 
ffwt  iatrd  of  Bhdr,  and  other  officers  of  their 
BMjealiea  ferees,;and  detained  the  laird  of  Blair 
prisoner  in  the  castle  of  Dowart,  \ti  a  crueH 
and  sad  oondittooe,  till  he  dyed ;  and  upon  tbe 

day  of  JuAe,  one  thousand  i\x  hundred 

and  eiftity  nyne  yettrs,  or  ane  or  other  of  the 
dayes  of  the  said  moneth,  the  peirteo^  above- 
aanied  and  others,  beings  all  armed,  marebiog 
tojoynetiiefebdls,  did  atlAck  4  certain  num- 
ber of  their  majes^  throes  under  the  com- 
BMnd  of  captain  Alexander  Youngs,  in  Kyn 
t^re ;  as  aho  the  said  John,  ▼iscount  of  Dun- 
dee, James,  earle  6f  Dnmfermling,  and  the 
other  persones  aborenamed,  haveingf  raised  and 
assembled  sererall  thousands  of  rebells,  and 
hi^tand  reheNs,  [sic  in  orig.]  they  had  the 
toldoes9  to  march  throw  thecountrey,  oppress- 
ing and  destroying  their  majesties  good  and 
ioyall  anhfecCs,  and  to  oppose  then*  forces  ;  and 
npon  the  96th  day  of  Jully,  1689,  or  ane  oi^ 
other  of  the  dayea  of  the  fsaid  moneth,  the  said 
ataq'lt  John,  visconnt  of  Dundie,  as  flpenerall  or 
leader  of  the  persons  forsaids,  and  other  rebells, 
did  ID  a  plajio  battle  attack  their  majesties 
armio,  betwixt  the  Uair  of  Athole  and  tbe  pass 
of  Giilieebiankie,  and  did  kill  and  wound  se?e- 
rall  of  their  majesties  forces  and  g;ood  subjects ; 

and  therafter,  upon  the dayes  of  August, 

1689,  or  aae  or  other  of  the  dayes  of  the  said 
mooetfa,  or  ane  or  other  of  the  moneths  of  the 
sud  year,  the  said  James  earle  of  Dumferm- 
fiog,  and  the  other  persons  forsaids,  and  their 
accomplices,  did  attack  their  majesties  forces  at 
Dunkeld,  where  they  did  kil(  lievtenentcollonell 
William  C^leiUand,  major  ■  ■  Hendersone, 

and  sererall  others  of  their  majesties  officers 
and  faithftill  soohliera  ;  and  hareing  mett  and 
asMmbled  atlanerlochie  upon  the  firM,  second, 
•r  third  dayes  of  the  month  of  '  and  year 

of  God  fbrsaid,  or  ane  or  other  of  the  dayes  of 
the  months  of  they  entered  into 

treaaooaMercoospiracies,  bonds,  and  associa- 
tions, Ibrfumisbing  of  certain  numbers  and  pro- 
portiooa  ofarmed  men  for  the  mniitenanctf  and 
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(mppert  6f  lb«  rbftelRdn,  nhd  lent  out  parties  to 
mtitder  and  ^estro^  th^  jmijesUes  good  sub- 
jects, abd  to  roMS  dnd  herrifc  them  of  the)/'  gbod^, 
and  the  particular  acts  of  ivbelKon,  treason, 
ry^inr,  and  cohtittueing  in  iihneii  agaio^t  llicir 
nnijeatfes  atithorilj^  aiifl  government,  the  as- 
saulting of  theif  Iforces,  the  ^rt-isoneing  of. 
hottste,  arid  strengths,^  tbe  harbo\ireing,  eoS 
itspondihg  with  dpen  rebeftsiand  traitouris,  ai^d 
the  falling  upon,  wounding  or  robbing  their 
ma'tied  forces,  dhd  the  other  ctf^mes  abore- 
mentioned,  dpon  tfc^  da\te  rejt'ive  of  the  se- 
▼erall  hiontbs  of  the  Satd  yea^,  one  ibousan^ 
sit  hundred  and  eighty  nyne,  or  upon  ane  or 
other  of  the  dayes  nV  one  or  other  of  the  monethti 
of  the  said  year  I689t0ff  the  which  horrid  and 
treasonable  ciythes  abore  specified,  or  ane  6{r 
other  of  them,  the  hailt  forentfmed  persone^, 
and  ilk  ane  of  them  are  acto^  ant  and  pairC^ 
which  being  tbnnd  by  their  majesties  and  the 
estates  of  parfiiMient,  they  ought  to  be  pd- 
nished  as  h(irrid  traitoi^  ilnd  reSefls,  with  ior- 
faultttre  of  lyfe,  lands,  hotiour.  and  goods,  to 
the  terror  of  others  to  com  mitt  l!be  lyjce  ifl  tyma 
comeing  ;*  and  therefore  the  saids  haill  defend 
ders  atravenamed,  to  hare*  compeared  befor^ 
their  tfinij^ies  and  the  three  estates  of  narl la- 
ment wiHith  the  parliament  boiise  of  Edinburgh, 
at  ane  certane  daye  bygone,  to  hare  heard  and 
seen  sentence  and  decreet,  gfiren  and  pro- 
nounced ^inst  them  in  the  same  matter,  ah 
af  more  length  is  contained  in  (hesaidprincipall 
summonds',  which  Fontaines  tbeifein  a  warrand 
for  executing  theraot^  with  the  nsualt  snlemnl- 
ties  neoeasar  npon  twenty  fy ve  days  warning^ 
at  the  mercat  cross  of  the  head  burgh  of  th^. 
ahyre,  where  the  fomamed  persones  live  ;  and 
in  case  there  be  not  tutui  atccssiu  thereto  at  tbe 
bead  buigh  of  the  next  adjacent  shyre  where 
they  live,  confbrmeto  ane  act  of  the  first  sessione 
of  your  maiesties  first  .parliament,  daited  th^ 
first  dayof  Augufet,  1689  years,  as  the  said 
summonds  rais^  and  d^wly  execute  against 
the  haill  foruAmed  peraones  more  fully  proparts, 
Thesaid  sir  John  Dairy  mple^their  majesties  ad- 
rocat,  compeared  pei^^onally,  who  desyred  thcdt 
the  said  procesof  treasone  raised  before  the  par- 
liament at  hisinstanoe  against  tbe  representatives 

of  the  riscobnt  of  Dundee,  and Halybui*- 

ton,  of  Pitcurr ;  and  itgaiost  the  said  James 
earle  of  Dumfermling,  and  the  persous*  above- 
named,  and  others  in  this  kingdom,  who  rose 
in  actuall  rebellion  against  their  majesties,  and 
still  continow  in  armes,  might  be  called,  and 
accordingly  all  tbe  persons  against  whom 
the  I V bell  or  indytement  of  high  treasone  ik 
raised  were  thryce  publicly  called  by  mea- 
cers  at  the  barr  and  at  the  great  door  of  the 
house,  and  none  of  them  compearing,  the  said 
sir  John  Dalrympte,  their  ma'ties  adrocat, 
produced  in  presence  of  the  estates  of  parlia*- 
ment,  the  letters  and  indytement  of  high  trea- 
sone wrytten  in  Latine  upon  parchment,  under 
the  hand  and  subscriptione  ot  the  deput  direc- 
tor of  the  chancetary,  keener  of  the  quarter 
stall,  together  with  ane  other  duplicat  tberef 
x»f,  under  the  hatid  and  subscriptione  of  tho 
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said  depaty,  director  of  the  Chaooery,  keeper 
of  the  said  quarter  aeall,  item,  Ane  authenttck 
copie  of  the  said  letters  of  treasone  translated 
ioto  English,  togitber  with  the  foiiaid  act  of 
parliament,  dated  thd  first  day  of  August,  1689 
years,  ^herby  the  king  and  queen's  majesties 
and  the  estates  of  parliament  doe  grant  warrand 
to  bis  majesties  advocat  to  raise  aoe  indytement 
of  hi^h  treasone  befor  tbe  parliament,  against 
the  Viscount  of  Dundee,  tbe  earle  of  Dumlerm- 
lio^,  and  other  persones,  who  are  in  open  re- 
bellion ae^ainst  their  majesties;  and  Ivkways 
a^inst  all  such  persones  as  intercepted  any  of 
•  his  ma'ties  forces  under  the  command  of  major 
generall  M*JEUy  in  their  retreat,  and  killed, 
wounded,  or  robbed    them  of  their  cloaths, 
borses,  and  armes ;  and  thereby  tbey  declare 
that  a  citation  against  the  saids  persones,  at 
tbe  mercat  cross  of  the  head  bui'gb  of  tbe  shy  re 
where  they  duel),  or  in  case  ther  be  not  tuiiu 
accessut  therto  at  the  mercat  cross  of  the  bead 
borgh  of  the  nesrt  adjacent  shyre  shall  be  suffi- 
cient ;  and  after  production  and  readiog  of  tbe 
said  indytement,  /m  Latine,  wherof  there  was 
two  principalis  produced  and  ane  authentick 
copie  thereof  in  English,  and  tbe  act  of  parlia- 
ineDt*aboTcroentioned,  which  were  read  m  au- 
dience of  their  majesties  high  commissioner 
and  the  estates  of  parliament,  their  ma'ties  said 
advocat  did  produce  ane  executine  of  tbe  said 
summonds,  dated  the  7th,   Qth,   IQth,  12th, 
13th,  14th,  and   24th  .days  of  March,  1690 
years,  Under  the  band  of  George  Ogilry,  Al- 
bany hcrauld  ;    bearing  that  the  said  George 
O^ilvv,  Albany  herauld,  att  command  of  the 
saids  letters  of  treasone  raised  at  tbe  instance  of 
their  majesties  said  advocat  against  the  saids 
defenders,  and  by  vertew  thereof,  with  one  of 
their  ma'ties  trumpeters,  and  witness  there- 
unto subscryveing,  past  u^>on  tbe  said  7  th  da}' 
of  March,  to  tbe  mercat  cross  of  Coupar,  in 
Fyfe,  bead  bui^gh  of  the  s'refdome  thereof; 
and  upon  the  said  eight  day,  to  tbe  mercat  cross 
of  Forfar,  hekd  burgh  of  the  s'refdome  thereof ; 
and  upon  the  said  10th  day,  to  the  mercat  cross 
off  Aberdeen ;  and  upon  the  said  ISth  day,  to 
the  mercat  cross  of  Bamff ;  and  upon  the  said 
13th  day,  to  the  mercat  cross  of  Etgine  of  For- 
ress:  and  upon  the  said  14th  day  to  tbe  mercat 
crosses  of  Nairne  and  Invernes  rex'ive ;  and 
upon  the  saiil  24th  day,  to  tbe  mercat  cross  of 
Perth,  head  burghs  of  the  s'refdomes  thereof, 
and  thereat  ilk  ane  of  (he  saids  croces  rex'ive 
and  successive  in  their  ma'ties  names  and  au- 
thoriW  with  their  coatts  of  armes  displayed, 
sound  of  trumpet,  and  other  solemnities  reoui- 
siteand  necessar  open  proclamation  and  publick 
readiog  of  the  said  summonds  of  treasone,  he 
lawfully  charged  the  haill  persones  above  and 
aftermentioned,  viz.  John  viscount  of  Dundee ; 
J ames  earle  of  Domfermling ;  viscount  of  Freo- 
draught;  lord  Dunkekl ;    major  William  Gra- 
ham, of  Baqubaple ;  collonell  Alexander  Can- 
nan  ;   John  CMeili^nd,  of  Fasken ;    Mr.  Colin 
M'Kenzie,  uncle  to  the  earle  of  Seaforth ;  sii- 
John    Drummond,    of    Macbany ;    William 
Crawfurd,    younger,  of  Ardrailfan ;   James 


Crawford,  his  brother;——— 
sona  of  .Strowan  ;  Davkl  •  Gimban,  brother 
to  the  deceist  John,  viscount  of  Dundee,  for 
himself,  and  as  representing  the  said  visooiuit ; 
>Haly  burton,  of  Pitcurr ;  and — 


Halyburton,  as  airto  the  said  deceist - 

Ualy burton,  of  Pitcurr,  liis  father ;  James  H- 

inonstoun,  of  Newtoun,  of  Dowae ;  sir  Ewes 

Cameron,   of  Locbzeel  ; Cameroo, 

his  eldest  sone  ;  Donald  M 'Donald,  youoger, 

of  Sclate ;  the  laird  of  M*Naugbtoun ; 

Grant,  of  Ballindalioch  ; :— Stewart,  of 

Appin; M'Leao,   alias    M'Dosdd, 

elder,  of  Glenooe  ;  Alexander  M'Dooald, 
younger,  of  Glengarie  ;  Donald  M'Neill,.  of 
Qallibellie ;  and  sir  John  M'iLean,  of  Dowart, 
and  diverse  others,  their  associats,  and  accom- 
plices ;  and  all  others  the  succsessors  of  such  of 
them  as  are  dead,  and  your  tutors  and  curators, 
if  they  any  have  for  their  intrest ;  to  have  com- 
peired  befor  tbe  high  court  of  psrliaoMot, 
within  tbe  parliament  bouse  of  fidiabuiirb, 
upon  tbe  days  particularly  mentioned  ia  tbe 
said  summonds,  and  that  he  made  certibcitioB, 
and  affixtand  left  authentick  doubles,  with  a  list 
of  the  witness,  at  and  u|)on  ilk  ane  of  the  saide 
mercat  crosses,  befor  and  in  presence  of  the 
witness  mentioned,  in  and  subscryveiog  wit- 
ness to  the  said  executione ;  together  with 
another  excntione  under  the  hand  of  WiUiim 
Glover,  Rothesay  herauld,  hearing  that  u poo 
tbe  said  eight, tenth,  tuelt,  fourteio,  andfyfteea 
days  rex'ive  of  tbe  month  of  March,  1690 
years,  the  said  William  Glover  to  have  at 
command  of  the  said  summonds  of  treasone,  at 
the  instance  of  the  said  sir  John  Dalrymjile, 
their  majesties  advocat,  for  ther  bigbncs  io- 
trest,  agamst  the  haill  defenders  aboveaamed, 
and  their  accomplices,  past  with  ane  trumpe- 
ter, upon  the  said  8th  day  of  March,  and  year 
of  GKmI  forsaid,  to  tbe  mercat  cross  of  La- 
nerk,  head  burgh  of  the  s'refdome  thereof,  auJ 

rn  the  tenth  day  of  March,  and  year  of  Go4 
re  wryten,  to  the  mercat  cross  of  Air,  head 
burgh  of  tbe  s'refdome  thereof;  and  alseopoa 
the  said  12th  day  of  March,  and  year  of  Godi 
forsaid,  to  the  mercat  cross  of  Isverarie, 
head  burgh  of  tbe  s'refdome  of  Aigyle ;  aod 
upon  the  iburtcen  day  of  March,  aad  year 
of  God  above  wry  tin,  to  the  mercat  cross  of 
Renfrew,  bead  burgh  of  4he  s'refdone  thereof, 
and  upon  the  fyfieen  day  of  Marab,  and  year 
of  God  forsaid,  to  the  mercat  cross  of  Steriiogt 
head  burgh  of  the  s'refdome  thereof ;  and  there 
at  ilk  ane  of  the  saids  crosses,  respective  and 
successive ;  in  their  majesties  name  and  aotbo- 
rity,  the  said  William  Glover,  Rotbesav  he- 
rauld, lawfully  summoned,  warned,  aodcharg* 
ed,  ilk  ane  of  the  fornumed  persones  ab«][J- 
named,  and  others  contained  in  the  soani)^^ 
of  treasone,  and  ilk  ane  of  them,. and  the  suc- 
cessors of  such  of  them  as  are  dead,  he  toaw 
of  trumpet,  three  severall  ty  mes,  with  dispUyw 
coatt,  be  opep  proclamatione,  and  publict  read- 
ing of  the  said  summonds  of  treasone,  aofl 
using  other  solemnities,  necessar  to  cpiDpe*^ 
befor  their  majesties  high  ooort  of  parlitffl«* 
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to  be  hokien  wiliiiD  *tiie  pftiliiuneiit  boose  of 
Edmboigfa,  at  anecartain  day  bygone,  in  the 
ho«r  of  eaose  witboat  continaation  of  da^es, 
to  the  effect  for  tbe  caiist*t  and  made  oertihGa- 
tiea  as  is  ezpreitin  the  nid  summonds  of  trea- 
sone,  and  affixtand  left  ane  jostand  aathentick 
copie  upon  ilk  ane  of  the  saids  merest  crosses, 
respective  and  suooessiTe,  open  the  dayes  re- 
spective abore  specified,  tog^her  with  a  list 
of  tbe  witness  names  belbr,  and  m  presence  of 
Ibe  witness  mentioned,  and  designea  in  the  ez- 
ccmion  and  snbscryreing  witoess  tberto,  as 
tbe  saids  execotions  more  foUy  bears.  Ther- 
after  the  saids  George  Ogilvie,  Albany  herauld, 
and  the  said  William  Glover,  Rothesay  he- 
raald,  who  did  ezecote  the  saids  letters  of 
tressooe,  am^  tbe  witness  ins'rt  and  sob- 
scryviii||f  witnM  to  their  saids  eseoutiones 
respective  forsaids,  compeared  personally  in 
preseBoe  of  their  msjesties  high  commissioner 
sad  tbe  estates  of  parliament;  and  after  poblict 
resding  of  tbe  said  lybdl  of  tressone  in  Soots, 
and  the  ezecationes  of  tbe  samen  ;  the  saids 
beraulds  and  witness,  being  solemnly  swome, 
and  interrogat,  deponed  that  tbe  saids  execu- ' 
tions  formerly  subscribed  by  tbe  saids  beraulds 
and  witness,  were  trew  executions  in  all  poynts, 
in  manner  tberin  contained,  and  that  the 
samen  was  troe,  as  they  should  answer  to  God, 
as  their  oaths  and  depositiones,  wryten  upon 
tbe  back  of  tbe  saids  respective  executions 
and  sobscry  ved  by  them,  and  by  the  president 
of  jMffliament,  more  fully  bears.  Therafter 
their  majesties  advocat  did  obviat  three  objec- 
tioos  which  mi^ht  be  made ;  Primo,  that 
where  the  executions  does  not  bear  that  the 
narties  were  ceited  at  their  duelling  houses, 
but  only  at  the  mercat  ^ross  of  the  besd  burgh 
of  the  shyres,  be  represented  that  the  warrand 
given  by  the  parliament  for  raising  the  proces, 
docs  expressly  allow  that  manner  of  citation  ; 
Secundo,  Albeit  tbe  persons  cited  be  absent, 
yet  tbe  leading  of  probation  against  them, 
altho  absent,  is  expressly  warranted  by  tbe 

act  of  tbe  session  of 
parliament,  king  Charles  tbe  second,  in  anno 
1669 ;  Tertio,  tbe  dednoetng  of  orobation 
against  persons  guilty  of  treason  after  their 
death,  is  conform  to  the  sexty  nynth  act,  sext 
parliament  of  king  James  the  l^b,  which 
acta  were  read  in  audience  of  their  majesties 
high  commissioner  and  tbe  estates  of  parlia- 
ment, and  then  their  m^esties  advocat  de- 
clared, that  be  restricted  tbe  lybdl  to  tbe 
defeoders  their  being  actually  in  armes  against 
their  mi^esties,  after  the  fourth  day  of  May, 
1680  years,  (which  was  twenty  one  days  after 
the  proclamation  of  their  maiestics  king  Wil- 
liam and  queen  Mary,  to  be  king  and  queen  of 
this  realme)  or  sucb  of  the  saids  defenders 
who  joyned  with  any  of  the  lebells  wht>  were 
in  armes  after  tbe  said  day;  and  the  said 
James  earle  of  Dumfermliog ; ^-—  vis- 
count of  Frendraught ; k>rd  Dun- 

keld ;  major  William  Grabame,  of  Baqubaple ; 
coUonell  Alexander  Cannon ;  John  Cleil- 
knd,  of  Fasken  j  Mr.  Colin  M*Kcnxie,  unde 


to  the  carle  of  Sesforth;  sir  John  Drum^ 
mond,  of  Machannie;  William  Craufurd, 
younger,  of  ^rdmillan ;  James  Craufurd,  h'w 
brother ;  ■  Robertsone,   of  fikrowan  j 

James  Edmonston,  of  Newton,  of  Donne  ^ 
sir  Ewan  Cameroui  of  Locfazeel ;  — -Ca-* 

meron,  bis  eldest  sone;  Donald  McDonald, 
younger,  of  Sctoit';  Tbe  laird  of  M'Naugb- 
Grant,  of  BalUndalloch  '. 


Stewart,    of  Appin ;  — M*Kean   alias 

McDonald  elder  of  Glencoe ;  Alexander  McDo- 
nald, younger,  of  Glengarie;  Donald  M'Neill, 
of  GallabeTlie ;  and  sir  Jt)hn  M'Lean,  of  Do- 
wart,  and  also  the  said  David  Grabame,  for 
himself,  and  as  successor  to  tbe  late  viscount  of 

Dundee  ;  and Halyburtone,  of  Pit- 

curr,  son  to  the  said Ualy burton,  of 

Piteurr,  his  father;  being  lawfully  summoned 
by  beraulds,  with  displayed  coatts,  and  sound 
of  trumpet,  and  other  solemnities  requisite, 
to  have  answered  to  the  forsaid  indytement ; 
and  being  oft  and  diverse  ty  mes  called  by  macers 
in  the  parliament  house,  and  at  the  great  door 
which  was  cast  open  as  use  is  and  not  com- 
pearandi  the  which  lybdl  and  indytement  of 
treasone  persewed  by  their  majesties  advocat 
against  the  deceast  viscount  of  Dundee,  and  his 
representatives,  tbe  earle  of  Dumfermling,  and 
otiiers  contained  in  the  lybell,  with  the  execu* 
tions  thereof,  with  the  principall  indytement, 
and  the  authentic  double  of  the  samyne,  in 
English,  with  the  forsaid  act  of  parliament* 
impowering  and  muting  warrand  to  tbesaidi 
sir  John  Dalrymple,  their  majesties  advocat,  to 
intent,  raise,  and  prosecute,  the  forsaid  lybell 
of  treasone  against  tbe  saids  defenders  in  the 
way  and  manner  abovementioned,  *  being  at 
length  beard,  seen  and  considered  by  their  ma- 
jesties and  the  estates  off  parliament-;  and 
they  therewith  well  and  ripely  advysed;  They 
by  their  vote  and  interlocutor,  (and  tlw 
lybell  relevant  in  thir  termes,  that  these  per-' 
sons  were  actoally  in  armes  against  their  ma- 
jesties sfter  tbe  fourth  day  of  Mav,  16P9  years, 
or  joyned  with  any  of  the  rebdis,  who  were 
in  armes  after  the  said  day  relevant  to  inferr 
tbe  pain  of  treasone ;  After  prononnceiog  of 
which  interlocutor  tbeir  majesties  advocat^per- 
sewer  did  adduce' diverse  famous  witnesses^ 
lawftilly  ceited  for  proveing  tbe  povnta  of  the 
lybell  admitted  to  his  probanone,  wbo  haveinff 
oompearad  in  presence  of  their  majesties  higli 
commissioner  and  the  estates  of  parliament, 
and  being  solemnly  swome,  purged  of  partiall 
,  councill,  examineo,  and  interrogat,  upon  tbe 
'  poynta  of  tbe  lybell  and  indytement  of  treaSone, 
admitted  to  tM  persewars  probatiOtoe,  deponed 
in  manner  mentioned  in  their  oaths  and  de»  . 
poaitions,  as  the  samen  subscryved  by  them' 
and  the  prssident  of  parliament  extant  in  the 
proces  fully  bears ;  -and  sicklyke,  their  ma- 
jesties advocat  produced  the  wreits  aftermen- 
tioned,  viz.  Ane  bond  of  association  entred 
into  by  tbe  laird  of  Loehzeell,  Donald  M«Do- 
nakl  younger,  of  JSclait,  and  other  highlanders, 
wherby  my  bind  and  obleidge  themselves,  for 
his  mmesties  (the  kte  king  James)  service  aod. 


«Wj 
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tfaehr  own  ta&ty,  to  iMel  fti 

day  of .  Septemberi  1689  Teara,  and  to 
Wiotf  atoagvit  widi  tbeto  the  namber  of 
feacwle  men ;  tkat  if  to  say,  oaeh  one  of  tbcm 
tfmr  proportionall  pert  and  nunber^  W^' 
indarly  v'ria  oDumerat,  biit  it  it  thcdiy  de- 
^ared,  that  in  case  any  o^  the  rriielte  Uhiii  as*- 
aauit  or  attack  any  of  the  peraones  mentioned 
in  the  said  bond  of  association,  betwixt  the 
date  thereof  and  the  forsaid  day  of  randeronze, 
they  doe  soieaanly  promise  to  assist  one  ano- 
ther to  tl^e  ontmost  of  their  power ;  dated  the 
94th  day  of  August,  1689  years  ;  Item,  ano* 
ther  bond  of  associatione  betwixt  the  Tjscoant 
•f  Fiendraaght,  John  Graot,  of  Ballindalloch, 
and  others,  dated  att  the  15th  day  of 

January  1090  years,  whereby,  as  the^jr  pretend 
in  testimonie  of  thetr  loyalty  to  theur  aaersd 
ind  dread  soreraign  ;  and  ror  the  security  of 
their  freinds  and  good  nei^hbonrs,  they  vow 
and  protest  befor  the  Almighty  God,  and  on 
their  salvation  at  the  great  day,  to  goe  oa  se- 
erelly  and  with  all  the  power  and  strength  th^ 
have  to  stick  and  byde  by  one  another,  and 
When  aoY  of  them  shall  be  stressed  or  any 
tSirays  molested  by.  any  pairty  or  enomie  what- 
•Ottiever,  they  shall  repair  to  their  aid  with 
iH  their  stnmgtfa  and  power,  and  that  upon 
the  first  call  without  any  further  mnrr  or  de- 
Iny ;  and  <hat  Aey  shall  never  be  byaased  or 
Wroken  off  the  said  asaeciatione,  .widbout  the 
consent  of  his  majeslie's  generall  and  the  ma« 
Jsr  patrt  of  thetnselves.  So  help  them  God  > 
M  aWprodnoed  ano  letter  wryten  by  the  said 
#ir  Ewan.Cameroni  of  Lochzell ;  Mr.  Cofio 
H^Ktniie,  oNole  to  the  earle  of  tieafortb; 
John  Grant,  x>f  Ballindallooh  ;  the  laird  of 
M'Naughtonn ;  sir  John  M'Lane,  of  Dovart ; 
And  others  of  the  highland  elans^  direct  to 
BM^or  Geoerali  M*&ay  from  Birse,  the  17th 
day  of  August  1689,  in  answer  to  his  q'by 
they  aeknowledge  the  reoept  of  the  major  ge- 
neralPs  letter  fra  Strathbogie,  and  they  said 
tkat  he  gave  account  to  brig^ulcer  Cannon  from 
fit.  I'nstone,  to  wkick  he  gave  a  eivill  return, 
fer  by  telling  that  tfaey  saipport  tfaemselvea  by 
ietions  and  stories  (a  lliing  known  all  the  worid 
ofter)  is  no  railleing ;.  and  that  the  Christian 
means  (as  the  major  generall  said  in  bis-  last) 
they  make  use  of  to  adranoe  tlieir  ffood  cause 
by,  is  evident  to  all  the  world,  and  the  argu- 
ment they  use  to  move  them  to  address  to  their 
government,  is  oonsequentiall  to  the  whole ; 
tor,  instead  of  telling  them  what  Christians, 
men  of  honour,  good  subjects,  and  good  neigii^. 
hours,  ouglii  to  doe,  he  tdts  them  m  both  M- 
len  that  his  maiestie  (the  late  king)  hea  hott 
warrs  in  Irekmd  and  cannot  in  haste  4»me  to 
them,  which  tbo  it  were  alse  trew,  as  they 
know  it  is  not,  is  ondy  ane  argument  from 
satety  and  •  enterest ;  and  that  he  might 
know  the  sentiraenU  of  men  of  honour,  they 
declare  to  him  and  all  the  world,  they  sooroe 
his  usurper  and  the  indemnities  of  his  gorem* 
nient,  and  to  save  his  further  trouble  by  bis 
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frequent  invitations,  they  assure  him  that'tbey 
ate  satisfied,  their  king  take  his  owo^lyne  and 


way  to  manadge  his  dommioBt  and  ponish  his 
rebeUs;  and  albch  heshowklsend  no  asrtsiinca 
to  them  at  aH,  they  will  all  dye  with  th«r 
swofds  in  their  hands  beter  they  faill  mlheir 
lojraHy;  and  swore  allendgeattee  to  their  sove* 
reign ;  and  desyres  he  eoAy  then  judge  what 
effect  duke  Hamilton's  letter  bes  open  tbein-; 
bnt  that  the^  had  gotten  ane  honowable  fother 
for  thfU  stone  from  Ireland,  and  altho  thev  csa 
better  tall  him  how  matters  goe  in  Inland,  tad 


that  they  pity  those  on  whom  such  i 
influence,  yet  since  thvf  have  no  ohiers  toodbr 
conditions  to  any  rebefis,  the^  aHow  hisffrscs 
and  the  nu^r-generall  to  bdieve  on,  and  take 
their  measures  by  their  sueosss  tiH  his  majestis 
(the  late  king)  his  further  orders  9  and  tbey 
thank  the  major  generall  for  the  good  msaaisg 
of  his  inyitetion,  thoogh  they  are  ospfideBt  be 
had  no  hopes  of  succes,  and  that  they  will 
shortly  endeavour,  to  give  him  a  reqaytesl) 
andaJiat  those  of  them  who  live  kfialands  bats 


for  it  than  they:  And  after' podiMlion  ssd 
readiuff  of  the  saids  two  bonds  of  asnecisrisiwj 
and  missive  letter  abovemeutioncd,  in  aodieaes 
of  their  ma^tiea  high  ooromissisQar,  aud 
the  estates  of  parliamehl,  the  saki  sir  Jsba 
Dafarymple,  their  majesfies  advoeal^  dedsr- 
ed,  that  besydes  tbo  deposltiones  of  iM 
witness  adduced  against  air  Ewan  Camenuy  of 
Locbsseei  -,  ]>onald  McDonald,  yoangsr,  of 
Sdailt;  the  laird  of  M'Nnugblon  ;  and-— — 
Grant,  of  Ballindallock  ;  he  made  use  of  tbe 
saids  two  bonds  of  associstHMi  entred  intosMl 
signed  by  thelahd  of  Loebaeel,  and  other  higl^• 
ktndets,  at  the  castle  of  Bhnr,  in  August,  2689, 
and  the  other  bond  in  Janaary  1690,  snberyved 
by  the  risoount  of  Frendranght  and  others ;  bv 
which  beads  they  obleidj^ethemselvea  to  stick 
to  one  another  in  his  majesties  service,  wliicb 
by  the  place  and  peMons  oppeara  to  be  the  Itie 
kiae  James ;  and  farder  be  declared,  thai  hs 
made  use  of  the  saids  bonds  of  asaooiatione  aod 
anssive  letter  fiir  adminicokting  of  the  iiro*" 
bation  against  the  saids  pessona  subsciyvwf 
tbci«of,  and  desyred  that  the  prabatkm  adilticsd 
against  the  detenders  might  be  read  over  sad 
rotted  singly  an  to  every  one  of  fhe  defended, 
and  which  was  accordingly  done;  And  dM 
king  aod  queen's  majesties,  and  the  eslstes  of 
parliament  having  oonsidered  the  fofiaid  lybell 
and  ittdytement  for  high  treasone,  peisewed  at 
the  instance  of  thor  mijestica  adrocat,  sgaioit 
the  fornamed  pertonesi  defenders,  with  the  do- 
positions  of  the  witaesses  who  wereaddueed 
and  present,  and  deponed  in  tbe  sakl  ssattcr  of 
treasone,  as  to  the  poynte  admitted  to  the  loid 
advooat  his  probation  hi  HMoner  fonaid,  vis. 
agakist  the  deoeist  John,  viscount  of  Dnndss ; 
Mr.  David  Grahame,  brother  to  themidvtf- 
count,  tor  himself,  and  as  air  and  sueoew  i» 
tbe>aid  late  Tiseoont }  tbe  kird  Dnnkeld ;  msyor 
Wiltiam  Grabame,  of  Balmibaple;  ooltoneir 
Cannon ;  John  Cteilland,  0^  Vssken;  Jsincs 
emle  of  Duafeimlky^^^ — >^«sceonC0ff 
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fiir  m^  Treastm. 


FrendMoglit;  Bfr.  CoIKb  M'Kcwie,  ^pieie.  to 
the  earle  of  Sedortb; 


James  Cimwliinl»'  his  bvfiCher ; 
gUiowui ; RobertMm ; 


of  Nefrtoon  of  Dsom; 

of  Lochstell; ' 

CMMnm,  his  eldest  sone ;  ■  HaHybor- 

too,  of  Pitearr;  and  'HaHybattoac,  of 

Pilcanr,  hisaone ; Stewart,  of  Appu ; 

• • lI<Lean,  alias  M'Donald,  elder,  of 

Glenooe;  Alexander  AE'Donald,  yonngcr,  of 
Gleoffafie;  DnTid  McNeill,  of  &lloclieUy; 
urjJim  McLean  of  I>owart;  Donald  McDo- 
nald, yonngcr,  of  Sdaitt ; Grant,  of 

Battiodailocb ;  and  the  laird  of  AI«Naogbtonn ; 
that  the  fornaraed  peraons  were  actanJIy  in 
amies  aiPMnsI  their  mijealies  after  the  4th  dav 
of  May,  1689,  or  jojned  with  any  of  tberefadls 
wlio  wen  in  annes  after  the  saidday;  and 
haTuiig  also  coaadersd  the  bonds  of  association 
and  miasiye  letter  abo?ementioned,  prodoced 
by  the  lord  adTocat,  which  he  declared  he  made, 
nse  of,  ftr  adminicnhitioe  of  the  probation' 
a^nst  the  said  Donald  McDonald,  younger,  of 

Sdaitt ;  and Grant,  of  Balliud  Jloch ; 

they  fiuid  and  hereby  finds  the  forsaid  cryme 
of  treasone  as  it  is  found  relevant*  tiz.  that  the 
femnmed  yersones  were  actnally  in  annes 
aitfniBsl  their  majesties,  after  the  4th  day  of 
liay,  1699  years,  or  joyned  with  the  rebells 
who  were  in  armes  after  the  said  day,  snffi- 
ntly  TCfified  and  proven.against  the  said  John, 
cennt  of  Dundee;  Mr.  David  GraMime, 
bis  brother ;  major  William  Giahame,  of  Baqob  - 
nple ;  eollonell  Alexander  Cannon ;  John  Cleill- 
aod  of  Faskcn ;  Jamea  earle  of  Dnmfermlinif  ; 
— ^  riseonntof  Frendiai^t ;  Mr.  Colin 
M'Kensie,  undo  to  the  carie  of  Scaforth  ;  sir 
John  Drummond,  of  Maehanie;  William 
Crauftinl,  younger,  of  Ardmillan ;  James 
Cranford,  his  brother  ;  the  laird  of  Strowan ; 
Robertsone ;  James  Bdmonstonn,  of  Newtonn 
of  Doone  ;  sir  Bvin  Cameron,  of  Lochzeell ; 
«  Cameron,  hb  eldest  son ;  ■ 

Haly  barton,  of  Pitcunr;  -Stewart,  of 

Appin ;  M«Lean  alias  M'Donald,  elder,  off 
Gieoooe ;  Alexander  McDonald,  younger,  of 

Glengarie;  M'NeUl,  of  Galbclielly  ; 

sir  John  McLean  ofDowart;  Donald  M'Do- 
nald,  younger,  of  Shut;  Grant,  of 

Balliiidallodi ;  and  the  hurd  of  M^Nanghtoon ; 
haveing  past  sercrall  yotes  upon  adrysdn^  of 
the  prohalion  as  to  each  one  of  y'm,  upon 
iWtmounceing  of  which  interlocutor,  William 
Arle  of  Crawftird,  for  himsdfe  and  in  behalle 
qf  dam  Henrietta  Seton  oountes  of  Wigtoon, 
now  oountes  of  Cranford,  his  spous,  gave  in 
Ae  protestation  under  wryten,  representing, 
That  wheras  the  said  James,  earle  of  Dum- 
famling,  upon  ane  assignatione  granted  to  him 
by  the  said  oountes  of  Crauftinrof  two  thou- 
sand merla  of  her  joyntnre,  did  grant  to  the 
said  oountes  a  back  bond,  dated  the  9Dii  day  of 
Ifay,  1683  years,  declareii^  the  samen  to 
have  been  granted  in  trust  and  for  the  befaooye 
t»f  the  said  ccfDutcs  and  ber  iMdroD^  as  the 
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said  bnckhMid  bears;  as  also  that  the  said  WU. 
liam  earle  of  Craufurd  havings  ane  assignation 
fiom  the  deoeist  earle  of  Crawford,  bis  father, 
of  all  debts  and  soomcs  of  money,  hath  right 
to  the  soumes  dew  to  him  by  the  said  James 
earle  of  DumfermKng,  his  father,  on  any  ao- ' 
eount  whatsoever ;  and  fherfor  the  said  WiUiam 
earle  of  Crawfurd,  for  himself,  and  in  i 


^  the  said  countes  of  Cranfnrd,  his  spous^ 
protested  that  the  doom  and  sentence  of  for- 
faulture  to  be  given  and  pronounced  against 
the  said  James  earle  of  Dnmlermling  shall  not 
be  prejndiciall  to  their  saids  debts  and  claims  ; 
but  that  the  estate  to  be  fbrfauHed  shall  be 
burdened  and  lyaMe  therefore  ;  sicklyke  as  the 
said  sentence  of  foriaultiire  had  not  been  pro* 
nounced,  and  tbempon  asked  and  took  instru- 
ments, which  protestation  their  majesties  an4 
the  estates  of  iMurliament  have  admitted  and 
admitte;  and  sicklyke  captem  Charles  Strai- 
ton  protested,  that  the  doom  and  sentence  of 
fbrfauknre  to  be  given  and  pronounced  against 
the  viscount  of  Dundee,  shall  not  prejudge  him 
of  the'  soume  of  5,000  roerks  a'rents  theret^ 
contained  in  a  bond  granted  by  the  late  vis- 
count to  provest  KeoMt,  and  in  a  transhtion 
be  him  in  favours  of  the  said  captoin  Charlea 
Straiten,  and  which  bond  was  gmnted  several 
years  befbr  the  late  happie  revolution,  which 
protestetion  their  majesties  and  the  said  estates 
of  pariiament  also  have  admitted  and  admitte  ; 
And  therlbre  our  soveraign  lord  and  lady,  and 
the  estates  of  parliament,  by  the  moaih  of 
John  Ritchie,  denpster  of  parliainent,  deeeme 
and  adjudge  tlie  name,  fame,  memory,'  and 
honour,  of  the  said  viscount  of  Dundee;  and 
Halybnrton,  of  Pitcuir,  to  be  extinct. 


their  blood  to  be  tainted,  and  their  names  to 
be  riven  fuith  and  be  delett  out  of  the  book  of 
armes,  sua  that  their  posteritie  may  never  have 
place' nor  be  able  hereafter  to  brook  or  joysn 
any  honours,  offices,  titles,  or  dignities,,  m 
tyme  comeing;  and  the  said  persons  to  have 
forfanlted,  amitted,  and  tint,  all  and  sundry 
their  lands,  heretadges,tacks,sleedingB,  roumes, 
possessions,  goods,  and  gear,  moveable  and 
immoveable,  whatsomever  pertaining  to  them, 
to  belong  to  their  majesties,  and  to  remain  per- 
petuaUy  with  them  and  thdr  successors  in  pro- 
perty ;  And  lykeways  their  majesties  and  the 
estetes  of  parliament,  by  the  month  of  the 
said'  John  Ritehie,  dempster  of  parliament; 
decern  and  adjudge  the  said  Jamea  terie  of 
Dumiermling  ;  ■  viscount  of  Fren- 

draught ;  — -— _  lord  Dunkdd ;  muor  Wil- 
liam Grahame ;  ooHondl  Alexander  Cannon  ; 
John  Cleilland,  of  Fasken ;  Mr.  Colm  M'Ken- 
zie,  unde  to  the  earle  of  Seafbrth  ;  sir  Joha 
Drummond,  of  Maehanie ;  WilHam  Craufurd, 
younger,  of  Ardmillan ;  James  Craufurd,  hia 
brother ;  the  laird  of  Strowan ;  Robert^ ; 
Darid  Grahame,  brodier  to  the  viscount  or 
Dundee ;  James  Edmonston,  of  Newtonn,  of 
Dono ;  nr  Ewin  Cameron,  of  Lochaed ; 
Cameron,  his  eldest  son;  Donald 


M«Doradd,  younger,  of  Slait ;  the  laird  of 
IfMaagtatmm;  .Qfant,  of  BaUtadal*- 
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.  Stewart,  of  Appin  ; 
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loob;  —         ^  ..      , 

M'LetD  alias  McDonald,  ekkr,  of  Gloncoe ; 
Aiexaoder  M'Donald,  yonnger,  of  Glengary  ; 
Donald  McNeill,  of  Gallahelly  ;  and  sir  John 
BI'Lean,  tp  be  execute  to  tbe  death,  denunced 
as  tiaitoure,  and  onderly  the  paina  of  treasone 
whenever  they  shall  be  apprehended,  and  that 
•t  such  tymes  and  places  and  in  such  manner 
•8  their  majesties  or  the  estates  of  parliament, 
or  the  commissioners  of  justiciary,  shall  ap- 
poynt;  and  ordains  the  saids  persons,  their 
name,  fame,  memory,  and  honours,  to  be  ex- 
tinct, their  blood  to  be  tainted,  and  their  armes 
to  be  riTCD  furth  and  delett  out  of  the  books  of 


armes,  so  that  their  posterity  may  ne? er  ban 
place  nor  be  able  hereafter  to  brook  or  joyse 
any  honours,  offices,  titles  or  dignities  m  tyme 
comeiqg;  and  the  saids  persons  iroediately 
aboTenamed  to  haTe  fortlMilted,  emitted  and 
tint,  all  and  sundry  their  lands,  heretadges, 
tacks,  st^eediugs,  rounvi,  possessions,  goods, 
and  gear,  moveable  and  immoveable,  whatsom* 
ever  pertaineiBg  to  them,  to  belong  to  their  ma- 
jesties,  and  to  remain  perpetually  with  them 
and  their  successors  in  pro|)erty .  Which,  was 
pronounced  for  doom ;  and  whereopon  their 
majesties  advocat  asked  and  took  instruments. 
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Cuau  JusncuRLB,  S.  D.  N.  Regis  et  Regime 
tenta  in  Pretorio  Burgi  de  Edinburgh, 
septimo  die  mensis  Marty  169S,  per  no- 
biiem  et  potentem  comitem  Robertum 
Comitem  de  Lothian  Justiciarium  Ge- 
neralem,  et  honoiabiles  riros,  Dominum 
Colinuro  Campbell,  de  Aberuchill,  magis- 
trum  Davidem  Home,  de  Croserig,  Jo- 
hanem  Lauder  de  Fountainhall,  magis- 
trum  Archibaldum  Hope  de  Rankeillor,  et 
pagistrum  J  acobum  Falconer  de  Pheasdo, 
Comniissionarios  Justiciariae  dicti  S.  D.  N. 
Regis  et  R^inee. 

Curia  legittxmtt  affirmata. 

Intrati* 

Alexander  Uafyburionf 
William  Fraser,  prisonen  in  theTolbooth 
ofEdiabargh. 

InDYTED  and  accused,  at  the  instance  of 
air  William  Lockhart,  there  majesties  sollicitor ; 
sir  Patrick  Home,  and  Mr.  Hu^h  Dalrymple, 
advocates,  assessors  to  the  said  sir  William,  for 
the  majesties  interest;  That  whereas  by  the 
<^mou  law,  the  laws  of  this  and  all  other  well 
governed  nationes,  the  crymes  of  treasone  and 
rebellione,  and  the  aiding,  assisting,  abatei^g, 
suppleeing,  intercomoneing,  and  keeping  cor- 
respondence with,  or  doemg  favours  to  mani- 
fest rebells  and  traitours,  are  nunisheable  with 
forftultnre  of  lyfe,  lands,  ana  goods ;  and  be 
the  third  act  of  the  first  parliament  of  king 
James  the  first.  It  is  statute  and  ordained,  that 
no  man  openly  6t  notourly  rebell  aninst  the 
king's  perione,  under  the  pain  of  fortaulture  of 
lyfe,  lands,  and  goods ;  and  be  the  thretty  se- 
venth act  second  parliament  king  James  the 
ffirsi,  it  is  statute  -and  ordained,  that  no  man 
wilfully  recept,  mantain,  or  doe  favour,  to  open 
and  manifest  rebellora  against  the  king's  ma- 
jesties and  the  oomon  kw,  under  the  pain  of 
mrfaultore ;  and  be  the  twenty  fourth'  act  sizt 
yarliamaiita&d  fooity  oyoth  act  twdt  parlia- 


ment king  James  the  second,  it  is  statute  and 
ordained,  that  if  any  man  comitt  treasone 
against  the  king's  penmne  or  his  majeatie,  or 
ryses  in  fear  of  weir  againeat  him,  or  reeepU 
any  that  hes  comitted  treasone,  or  snppbes 
them  in  help,  redd,  or  counsell,  or  stuffs  the 
houss  of  them  that  are  conyict  of  treaapne,  and 
holds  them,  againest  the  king,  or  that  stufis  the 
houss  of  there  owne  in  furthering  of  the  king's 
rebells,  or  tliat  assailzies  the  king's  castles, 
shall  ^  ponibhed  as  traitours ;  and  if  any  per- 
sona or  persons  be  sUndered  or  susjiecC  of  trea- 
sone, they  shall  be  taken  and  remaine  in  firm- 
ance  while  the  tyme  they  have  tboled  ane  as- 
syse,  whether  they  be  guylte  or  foull ;  and  be 
the  nynty  seventh  act  parliament  seventh  king 
James  the  fyth,  all  persons  were  comanded  to 
apprehend  rebells  and  are  discharged  to  re- 
cept, supplie,  or  doe  favours  to  them ;  and  be 
the  hundretli  ffourty  and  fifourth  act  parlia- 
ment twelth  king  James  sixt,  all  his  miyesties 
subjects  are  discharged  to  supplie  or  inter- 
comune  with  traitors  or  rebells,  or  giro  them 
any  relieff  or  comfort,  or  any  help,  redd,  or 
counsell,  but  to  doe  there  outmost  ailigepce  to 
apprehend  or  expel  1  them  out  of  the  county 
in  manor  specified  in  the  aaid  act ;  and  be  the 
fyfth  act  session  first  parliament  first  king 
Charles  the  second,  it  is  declared,  tliat  it  shall 
be  higb^reasone  for  the  sul^ts  of  this  realme, 
or  any  number  of  them,  lesa  or  more,  upon 
any  pretext  wbatsomever,  to  ryse  or  oontinow 
in  armes,  to  make  pea<!e  or  warr,  or  an v  treaties 
or  leagues  without  his  majesties  speciall  appro- 
batione ;  and  be  tlie  second  act  session  second 
parliament  first  king  Charles  the  second,  it  is 
declared  high  treasone  to  leviewarror  take 
up  armes  against  the  king,  or  any  comissionat 
by  him,  or  to  intyse  any  stranger  or  others  to 
invade  any  of  his  dominiones,  or  to  wrett,  print, 
or  speak  any  thing  that  may  express  or  dedara 
such  ther  treasonable  intentiones ;  and  be  the 
comon  law,  lawcs  and  acts  of  parliament  of  this 
kiDgdomi  airt  and  pairt,  ia  punishable  aa  the 
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Jar  High  Treason. 


A.  t>.  1695L 


[8?« 


priociinB  cmne:  NerertbotentI  if  of  teritv, 
ttiat  the  Buds  AlezaiMler  Htljbiirton  and  WiU 
liani  Prttcr,  bmtnng  sfaakeii  of  all  fear  of  God, 
respeet,  and  regaiiS  to  there  majeities  avtiio- 
rity  and  law«t,  hea  preanmed  to  comitt,  and  u 
guiltjr  of  ibe  crymea  above  ODeiitioned,  in  aua 
iarr  as  theaaid  Alezaoder  Halybarton,  haTeing 
eiileffvd  into  a  moat  wicked  and  damnable  com- 
binatioa  with  Michael  Midletoon,  IHUrick  Roy, 
and  David  Dnnbar,  tomelyme  prisoner  in  tlie 
BasB,  and  aereral  other  persona,  to  aurpriae  the 
fort  and  gariaone  of  the  Baas,  where  thcnr  were 
priaonen;  the  said  Alexander  Halyborton, 
with  his  accompliees,  did,  npon  the  — ^  day 
of  J  one*  last,  1691  years,  or  ane  or  other  of 
the  days  of  the  said  moneth,  aurpryae  and 
make  themselves  mabtera  of  the  said'fort  «nd 
putiaone  of  the  Bass,  attd  notice  beln^  giv^n 
thereof  to  the  lords  of  ther^  majesties  privie 
coanselU  tbejr,  by  there  act  the  seveoteintb  of 
June  last,  did  recommend  to  sir  Thomas  Li - 
vingstomi,  cooaander  in  chdff  of  there  majea* 
tits  forces  in  this  kinmlome,  to  take  snch  ef- 
fectual ooofse  ifor  reducing  of  the  said  fsland 
from  the  bands  of  the  foreraids,  who  were  in 
the  posscssiope  thereof,  as  he  shook!  think  fitt, 
and  ofdaioed  any  of  there  majesties  heraolds  to 
pass  to  the  said  ishnd  of  the  Bass,  widi  there 
coatts  displayed,  in  there  majesties  name,  to  re* 
qtiyre  and  comand  the  sakl  Alexander  Haly- 
bartoms,  and  the  other  personcs  above  named, 
hia  aoemnpliecs,  to  dely  ver  np  tfie  said  iaiand 
and  fort ;  and  also  to  render  themselves  pri- 
aooeie  oader  the  pains  of  treasons,  oerttfyehig 
them  if  Aey  reuned  the^r  should  be  trratted 
as  traittonrs,  with  all  rigour  and  severity, 
apd  that  without  mercie,  which  warraml 
tvas  accordingly  doely  execute  agatoest  the 
aaid  Alexanda-  HalymtrtOttn,  and  the  other 
personr  above  named,  his  accomplices,  as 
appears  by  the  act  of  privie  counsell  and 
the  herauMs  execution,  and  the  saiil  Alex* 
ander  HalyburtMin,  and  the  paids  other  pei^ 
soncs,  haveing  most  contemptuously  refused  to 
give  <diedience  to  the  said  charge,  tlie  lords  of 
pririe  oonnsell  did  emitt  a  procmnation,  of  the 
dait  ikh  first  day  of  Jolly  thereafter,  decbreing 
the  said  Alexander  Balybonrtoun,  Michaeli 
Midletoon,  and  the  asids  other  persons,  his  oc- 
complieea,  and  all  who  hade  joy  ned  themsehres 
with  them,  in  surprysing,  mantaiog,  or  defend* 
ing  the  sahl  raisone  of  the  Bass,  guilty  of 
open  and  saanifest  treasons  and  rebelfion,  and 
ought  to  be  persewed  aS  traitors  to  the  king,  and 
discharged  and  comandsd  all  there  miyesties 
subjects,  that  nopersone  presume  to  aid,  abate, 
assist,  harbor,  or  any  wayes  supplie  the  saids 
traittoora,  or  any  of  them,  under  the  pain  of 
bigh-treaftone;  and  that  they  doe  not  keep  coi^ 
respomlenoe  or  inieroommunciug  vrith  them 
wiUKmt  warraad  of  the  privie  council  for  that 

effeet,  under  the  pab  fbraaid,  oertifyeing  such. 

'-  .    —  ■ 

*  This  word  which  occurs  frequently  in  the 
JS.  is  uoifbrmly  so  written,  that  it  may  be 
^ane  or  Jany.  The  ctntezt  secns  tQ  require 
the  former.. 
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as  shall  dde  in  the  contrairie,  that  they  ahall  be 
hold^n  and  repute,  treatled  and  proceeded  againat 
as  airt  and  pairt  of  ami  accessory  to  the  fbrsaid 
cryme  of  troasone  and  rebellion  againest  the 
king  and  his  authority  with  the  outmost  seve* 
rit^  of  the  law ;  And  yet,  noiwitbstandiDg  the 
said  Alexander  Halybortono,  with  the  saidtf 
personcs  and  others,  his  accomplices,  did  most 
presumptuously  flro|tifis,  and  by  open  violence 
defend  and  numtain,  the  said  gansoae  of  the 
Bass,  agaimft  the  king  and  his  aodiority ;  As 
also,  the  said  William  Fraser  haveing  entered 
into  a  most  wicked  and  traitterous  contryrancd 
with  the  said  Michaell  Midletoun,  who  was  H 
declaired  tmittonr  by  the  forsaid  proclama-' 
tion,  and  -*-—  Crawford,  of  ArdmitlaUf  younger, 
a  fbrfiwhed  persone  and  others,  his  accomplices; 
for  supplyang  the  Baas  with  provisiones  after 
it  was  sorprysed  by  the  said  Alexander  Halv- 
burtoutt  and  the  other  perMios  aboye  nassed,  he 
the  aaid  William  Fraser  with  othets,  his  accom- 
plices, haveing  hyred  a  boat  under  pretence  of 
carryeing  some  provisiooes  and  hoshoU  furni- 
ture from  Leith  to  the  Blie,  upon  the  lady 
ArdrosB  accoropt,  ^d  there  being  a  certain 
quantity  of  meall,  bisket,  pease,  butter  and 
brandie,  ihd  other  provisions  put  sboard  the 
said  boatt,  and  when  the  boatt  was  sett  to  sea, 
and  ateering  over  to  the  Elie,  the  sai  J  William 
Fraser  and  hia  aocoinplioea  did  force  the  boat* 


men  to  alter  there  course  aodjioe  straight  to 
the  Bass;  and  when  some  of  the  boatmea 
seemed  to  be  refraotorie  and  unwilliiig,  the  said 
Williadi  Fraser  did  beat  some  of  them  upon 
the  face,  add  did  threw  about  there  nose ;  And 
when  the  boat  arryved  at  the  Bass,  the  said 
William  Fraser  was  very  active  in  helping  up 
the  provisions  to  the  rebells  in  the  Bass,  and  so 
aoon  as  he  came  there  hfi  was  made  gunner, 
and  did  fyre  several  canons  at  fisher  Boafib  and 
othera  as  they  cameby,  of  designs  to  haye  sunk 
them,  or  othenvayes  to  have  yielded  to  theae 
febdls ;  and  he  and  his  other  acoompHees  did 
keep  the  boatmen  prisoners  in  the  Bass  for  s^ 
veraU  daya,  and  bade  alsso^  stervsd  them.ibr 
hunger;  And  ordered  them  to  put  oH  a  red 
coat,  take  op  armea,  and  atand  centry  to  th^ 
aasiatanoe;  off  the  which  treasonable  crymes 
above  specified^  or  ane  or  other  of  them,  the- 
saids  Alexander  Halyburtoun  and  William 
Fraser  are  actors,  airt  and  pairt,  which  bc^og 
fbond  be  aneasAyse,  tbey  ought  to  be  punMicn 
with  fbrfaultor  cif  lyfe,  land,  and  gopds,  to  the 
terror  and  example  of  others  to  comitt  the  lyke 


Perjevar— Mr.  Hufk  DaJrympU^ 

I  amsMor  to  there  nMuestiea  soUicitor. 

Continued  till  next  day  at  9  o'ckick. 
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Alexander  Hafyhurtaun^ 
WiUiam  Fraur^  prisoiaers. 

Indited  and  accused  for  tl|e  eryne  of  ti«n« 
soqe  «i  fortyfyoing^ ^'^ —    ^ — "" — 


•B»jttitittaAd  Ui«rr  aotboritjr, 
tkf^eAim  there  \y\M '  u*iD  (In  ] 


*-  The  lorifo  justice  ||[enerall,  and  commiMioD- 
w  of  jtisticiaiie,  having  considered  the  hidyt- 
ttient  persewed  bjr  there  nuyeBties  soUicitor  and 
bit  a^jstants,  againest  Alexander  Halybor- 
toun  and  WiDiam  Ftaser,  prisoners,  they  fi^nd 
the  said  indy  tement  relivani  to  inferr  the  crymet 
'and  paines  of  treasono  lybelled,  and  remifts  the 
gkme  to  the  knowledge  of  ane  Assise. 

Sk  SuhiCribitur^        Lothian^  L  P.  O. 


•9*)  ♦W.&WU      Trido/Akxan4»Udifiiufmu3^W  [8J6 

Md  takeinr  1*»  an*  toti"V  ««"» .tb*eftoi6«i-    ih«  Ban,  smnliBg  tolli«niswaJl«a»«r.  with 
lici  fwt  a«d  garittiaeal  the  Bms^  agafaMil  tkara 

\  pMasoroia* 

P^sop^-— Mr.  Su^h  'DaltympU^  advocal, 
assewor  to  there  ffidjestie's  sotlirifor. 

Mr.  Hugh  DmW^mpk  prndaoed  aM  Mmnd 
•F  privie  ooubmH  ibr  peirseiHnr  ^kt  paniiatti« 
whef«oftbatmM)riUlaii«s:  «•  Edittborgb^  the 
t«  tweaty-ate  day  el'  JamiarT,  id93  yearea. 
M  The  lords  of  thara  Bii|fiilies  ptivia  coonsoll 
^  doe  berehy  perramptorly  appoial  aai  rtqoyia 
^(  tbare  majealMa  aalUcitor  or  hii  saayatanta, 
"  wkhoiit  delay,  ao  latent  and  prosacute  aa  i»- 
<«  dytmentof  irelwaia  be^  tlie  loidaaomona* 
t«  sMMTsof  yustisiafie  againert  Alexander  Ha* 
•«  lyliiirlaan,  and  Wilhaaa  Fraser»  pHaopara  in 
•*  theTolhootlt  of  fidiDhdTgh,  whink  they  warn 
i«  appaynled  to  doe  by  s  l^moer  Intarioqtiitet 
•«aMlhaatia|icisted.  £i«raotad  by  nta, 
^^SmbttrSk  D.MaiieaitF^CK&CoB." 

SNr  SadrrfCd/f  and  lllr.  Charles  Gray^zA- 
f  ocatta,  being  allowed  to  propone  defences  for 
fhe  panneik,  tbey  declaritd  that  they  would 
JfTopone  no  defences  for  the  pannalls. 

Mr.  Mftgk  Dtdrympkf  as  pvrsaaMirt  detyrad 
Aeml^  that  the  lybdl  naight  ba  advysad  and 
tted  ta  tba  hnawMga  of  iha  iaqaaat. 


-  Bonia,of  Nyaewalls. 


WilliaM  Gimittghame,  off  Bocbgiriiatt. 
'    Capt  Patrick  Cbalmcfs,  beTtmaker. 

..■'.  II  ■  ■■■•  Afakhiy  of  Balgowin. 

James  fii^wn,  taienfehant,  m  Edinbnrgh  * 

Jattea  liiVEagstaah,  tnerdiant^  yt*. 
*    John  BhIeksAMm,  periwig- mnkeri  JfOoofet. 
'    Alexander  Robertson,  glover. 
n'  Andrew  Bro*rn,  watchnmker. 

John  Bnioe,  feltmaker. 
'  4lobeH  Sandiehirrds,  nterehaml. 

Andrew  9lilner,  massoo. 

Alexander  Hai^s,  Wright. 

Alexander  Hol^rtson,  armorer. 
>■  Joho  Naismitb, Wright.- 

TbeAasyaelawfBMyswome';  nooljeadoQef 
the  law  IB  the  ooatrair. 

The  Persewer  for  probation  adduced  the  wit- 
nesses efterdeponeing. 

JoAW  Xicfflte//,  souldier,  at  CasCletOQB»  aged 
twenty -two  veares,  uoniarryed,,  purged  of 
iiialil*e,  prejudice,  hati'ed,  ill-will,  and  partiall 
couosell,  aod  solemnly  sworne,  depones  that 
wpaii  Ilia  fytteiat  of  June  the  daponant  b^ing 
'  maaiiyoMdla  fraiQ  aiassaU  «p  to 


saoa  olheia  of  the  auuidiers,  the  defonent  heard 
a  shot  of  a  gaua  goa  olf,  and  a  crya  Ibllawal, 
and  iniHiediately  tiioreafter  tha  d^Moeat  taw 
.Alexander  Ualevburtoua,  the  paaaall,  with 
eaaigae  lioy  and  eaaima  Dunkar,  who  wcr 
tlier  priaooara  io  the  Basstcanaa  to  the  wall 
haad,  with  three  gans  in  thera  haado  presented 
to  the  de|ioneBt  and  others,  who  were  in  tha 
boat,  lyoag  imediatly  under  tha  aatria  <tf  tha 
Base,  and  did  threatten  tha  deponent  and  the 
rest  who  warein  thaboatito  s^oottat  then^ 
and  kill  them  if  tbey  offered  ta  oooe  into 
tha  Baas,  ud  would  aot  insUntly  goe  away 
with  the  boat  ^  and  depones,  that  when  tha 
daponeat  caiae  laat  oat  of  the  Bass  to  the  said 
boat  tha  day  feiaaid,  he  left  Joha  Hamilton  iba 
aentinell  staaduig  upon  Ins  oantioell  post 
wholl  aad  sound  ;  and  that  be  waa,  after  the 
said  shott,  puU  down  to  the  boatt  with  the 
cran,  aad  waa  ahott  through  the  ahookler ;  and 
depones  that  tbey  ordered  them  to  stay  with  tha 
boaU  a  Utle  ty  me,  till  aaother  litle  baalt  beloog- 
ing  ta  the  Bass  came  into  the  cran,.  with  two 
barcells  of  aile  and  two  dozaa  of  wbyt  loareip 
or  theraby,  was  taken  up  from  tha  boat,  and 
ordered  themjto  stay  till  that  was  takeo,  ieait 
thara  remo?  eing  should  acarr  tha  little  boat 
faam  oonaaiag  ia  with  the  proviaiona.  Causa 
Kieniie,  ba  was  fur  a  aoasiderable  tvme  before 
a  aouldiar  io  the  Bass,  aad  as  w  and  kaew  Al£x- 
aoder  Halybuitounytbe  paoaall,aod  heard  Itirn 
4liatinctly  apeak  the  threatteniag  woijda  oTer  tba 
paaaaHa;  dapoaa  he  oaaaot  wreit. 

*  Sie  Sub$cribUur^       Lothian,  I.  P.  D. 

JUUkard  MidltUmm^  souldier,  at  Castletoua* 
aged  twaaty-eight  yearn,  aolaitK,  piirged  it 
nulioe,jMr4Qdice,  hatred,  itt*  will,  and  partiall 
[coQvoO]  aad  solaoanly  swonia,  depones  coa* 
formu  jmeedemii  ta  onmihm ;  and  fMer  adds, 
that  Hainilloa,  the  ceatiaell^  waa  all  bleedioff 
of  hia  wouada  whaa  bacame  to  the  boatt,  and 
4hat  the  firat  paiaaaa  thatappaared  to  the  depo- 
nent and  the  reat  who  were  m  the  boat,  imedi- 
atly after  aarpriaing  tha  Baaa,  was  Alexander 
HalyburtouB^  tha  paaael,  with  a  gan  in  bti 
hMMl  at  tha  stair  head*  and  tbreattened  the  de« 
poncptaod  tha  rest  who  were  io  the  boat,  if  they 
ofik^  to  come  up  to  theBasa  he  would  kiU 
them ;  and  the  deponent  bavetng  aaked  the 
aaaaaU  whathe  meoned,  tlia  aaid  Akxandff 
Halyburtooa  auswered,  that  what  ha  dad  was 
for  bis  liberation  out  of  the  Baaa,  aad  when  the 
pauuall  thraattened  thod^Mnant,  he  said,  if  the 
depoocut  and  the  reat  would  goa  away  with 
the  boat  and  not  aier  to  oome  up,  they  woold 
sustaia  ae  pre|ttdice,  atherwayea  na  would  kill ; 
and  ibereafttor  the  deponent  saw  the  paaoaU 
and  the  otiier  two  paraones  upon  the  wail  head 
in  the  Bass.  CatcMftrisafts,  hewapaaouUicr 
two  yeaiw  in  the  Bass,  and  knew  the  said 
Alexander  Halyburtoua,  and  aaw  aad  heard  as 
be  bes  deponed ;  land  tifb  ia  tha  tmath  aahii 
shall  answer  to  God,  and  dtponea  he  caaast 
wreitt.  lie  ;fetor>toar, 

LoTUuiv.T.  P«I>.C. 


S37 j  fit  Mg*  IVwtowi. 

Gwr^t  Potiamtt  MirclMmoaiit  iMmuiM, 
foknBly  twwne.  pnmd  «f  mtfiee,  Mjoiliee, 

yevts,  «r  tlieffdij,  mari^dl,  and  inttrrogat 
■pM  the  IriMth  end  veiitie  nH  one  cKecoUoii, 
usder  bis  ImhWI,  M«e4  the  twenty -finrt  «rjiiiie 
iMt,  io  •bedieaee  to  «iie  aot  and  wdDaofle  of 
«oaBMH,  dated  the  aiittiift  of  tlie  aaid  month  «r 


^esjiraoQen,  aoder  the  paine  ot'treasone,  aa 
the  md  aet  and  ordnance  napre  fnlly  beares ; 
depones  that  in  d>edience  and  conforme  to  the 
«aid  act  and  ordnance,  the  deponent  did  troely 
and  realtie  execute  the  same,  coBfomie  to 
the  tenor  of  the  said  execution  in  aU  points 
befbr  the  witness  therein  contained ;  which 
act,  ordinance,  and  execution,  were  judicially 
read  and  iBhow.en  to  the  deponent ;  and  farder 
depones,  that  eder  he  hade  execute  the  said 
act  and  order  of  the  coi;i^sell  in  the  way  and 
maner  contained  in  the  said  executioue,  a 
maa  ^ho  owned  his  name  to  be  Halyhortoun, 
vp^S^  tlie  depontot  o?er  the  waif,  and  told  the 
deponent  that  they  could  not  render  the  Bass, 
fTor  they  thought  raey  wonid  bein  nohettfcr  state 
then  they  were  in  before  eauta  paiet ;  and  this 
tt  the  truetb,  as  he  sliall  answer  to  God. 
^    ^  Snktcribitur^  G.  Porteous. 

Simie  Frtuer^  Ross  beranld,  aged  fburty- 
yean,  manyed,  f  ui^ged  of  maliee,  pr^dice, 
I^^rtiafl  eouasell,  and  soleuinly  swomc^  depones 
mfomus  precfdejUi  in  omnibast  with  this  ?a- 
riation,  that  he  does  not  remember  ttiat  the  per- 
Mo  who  spoke  o?er  the  wall  head  owned  his 
Utte  to  be  Halyburtoun;  hut  he  heard  the 
matan-  say  that  it  «aa  Alextnder  Halybur- 
iotti and eMignellidlelowi  with  him;  bathe 
caoidnotdii&ellyhMMr  faim,.thewuM  head 


^giahifhiron  theaiaix  wiMMtbe  deMnent 
^  which  aet  ttid  aidinaMa  af  eottnsal,  wtlh 
vaaMQuiion  tharaof,  were  showea  to  tiie/daee- 
>^.  C«»«aMaafi0jMtfs«,A(dfrdapeBaa,that 
VBtQ  tba  oaMia  waia  towed  up  the  rook,  to 
nehaatof  lATtiMaMry,  he  heard  of  th^men 
wbaspakf  fwer  the  wall  aay,  they  weiyid  not 
"«^  the  Iw ;  Md  tlua  is  t^6  truetb  at  lie 
*W1  antwir  to  Ged.  Sk^  Bubmarihkur^. 

BsNMr  Faaaie.'- 

Pfl^ncft  Stmn^m^  spirant  to  Honne  Ffet- 
^»  Pf  Saltoun ;  4ged  twenty  years,  roar^ 
»yed,  purged  of  mJke,  jvetudice,  hatred,  itl-' 
pU  viapartianQ0UQsell,.and  solemnly  swornej 
<iepoQ^'  ^i^onm  pr$c€iknii  in  omnibut^  es- 
^  that  fie  does  not  remember  what  wes 
g^aen  over  t|ie  mM»  <ho  he  heard  a  Toyce,  it 
?J^.«t  a  distance;  this  he  depones  to  be  a 
'^  ««he  shall  answer  toOod;  thewar- 
n"?^  W4er  rf4»un«*|l  being  pirtrficUy  read 

&c?«ti»cri«Pw,         Pat-Stxviww. 

/<A]i.  Aon*  eeijeant  hi  the  carte  ef  Leren's 
■55*?*»  ••S^  twoiHy-*  yeafs,  anraerryed, 
^*8«*«ii«w«nie^  ' 


F7"mA  ^f"  tiie  Baas  in  JoM  last,  M  wna  eoe  «r 
thoaa  Aat  ivea  imtoyedto  1^  at  Caadetoiia  to 
aMt  the  aaetioM  ef  these  that  wen 


weniwithia  thai 
kland,  «ad  that  about  the  «Dd  of  harireat  km 
waa  sent  in  with  adnuniner  and  two  mariners^ 
with  a  printed  act  of  indemnity,  to  make  ana 
eflfier  theveaf  to  him  who  eomnumded  tbb  guri- 
eoaiortuBBBelfand  theieuu  if  they  would  sair 
wdci  the  Baaw  to  his  auyasty,  and  accovdin*- 
|y  he  was  ipesnultod  toenter  the  rock  andcalM 
tor  the  oamoiandidg  uffictr,  and  one  Mr.  Midlei" 
toiRieaaaeto  him  luid  earned  hiaoadf  to  be  the 
perMn  who  xenMua&dad  these  in  cheiff,  to 
whom  he  delyveied  fameomiaaien,  and  fare 
him  the  act  in  hia  haoda,  who  al^er  reading 
thewof  hnffed  and  iffiaiiPil  aene  diewtidyed  ; 
butcannorbepasitsre  whether  Mr.  UaUyhur- 
tomi,the  panoeN,  sine  ereaant  iherc^  when  he 

if  he  eanw 


apeakieg  logetfaer  aneat  the  oaid  indemnity, 
and  heard  .  thasa  express  liieir  detestation 
againeat  the  present  aaefefoment,  and  heard 
tbam  say  tiiey  isaiild  leoaite  oamand  from 
none  but  kbg  Jamca,  who  waa  the  rightfall 
king,  and  that  he  kneiw  Mr.  HaHyhmioo,  and 
that  he  hade  aawoed  ahittt  him  and.  agnnt, 
and  that  they  detained  the  ^tepenent  prisoner, 
liPonThniwiay  at«wo  o'ehwk,  iiU  Friday  in  the 
ereniag,  wpan  the  pcetenee  that  the  kiagW 
aauMien  hade  taken  awar  theae  boat ;  and 
hareing  taken  a^  view  of  William  Fraaer,  pri- 
aoaer  attlie  her,  he  thinks  he'sawo  him  m  tkm 
fiaas  at  timttyme,  •when  he  went  in  with  the 
odbroftbe-indemnityseaHaspiiMO  andthiaia 
the  troth  aa  he  ahail  awnrer  to  GdL 


iSiC  ^2aort&i<ttr, 


jomi  8los8. 


Joaifa  Wukmriy  a  dmaarodr  in  the  eacieef 
Lerea^s  regwnent,  aged  thretty«4hree  yearn, 
mkrryed,^paig8d  of  analice,  .fSQadtee,  haired, 
ill-wiU,  and  partiall  oounsell ;  depqna  that  he 
wintalang  withaaricMit  filafMsfimn  Castle- 
toon  to  the  0aaB,  iethe  endef  hanrest  of  laet, 
with  ane'cAr  of  the indamvity  to  theib  who 
had-aurpiand  the  aaek,  and  that  the  eerjeant 
.  want  fbst  np,  wd  teft  him  and  the  two  mariners 
HLthedioat,  and^ataAerward»heandthcaQa 
manwereaailed  lor,  and  «  htte  fieglish  hey  was 
pwttby  thton  an  the  boat,  and  irben  he  camelip 
itoeawa  Mr.  HaUyhmton,  and  two  or  three 
» nsanisonma  uning  with  the  aerieant,  bet  did  wot 
hnew  what  peat  tMtwixt  them,  hat  they  thnmft 
the  two  seamen  in  to  the  holl,  and  did  detain 
the  aaijaant  and  the  4eponent  all  night,  and 
fawad  them  to  drink  kug  Jemeaea  health,  and 
ana  eth«r  boat  havemg  oame  off  Ihom  Mieland 
to  see  what  «i»aa  become  «if  them,  Mr.  Midte* 
tone  gare  oeders  tbratyletng  acanoniosheot 
at  it,  bet  Mr.  HaHvhttitoaMi  was  againatit,  and 
(he  deponeat  ^hibs  dM  distance  was  so  gseat 
aa  the  canon  wQufalhaae  done  neskaiih;-itfid 
larder  depeaa,  that  they  foseed  hhn  to  jmll  «he 
leathers  off  the  edMen  gooae,  end-that  when  he 
weagoeiog  away  witblri^  dmm,  M^. 
teutt'  ceusfMltoke  it'  and  hin  i 
htit 


«9] 


4W.ftM;.      Trial^AUxmHkfHa^rtonnndWfn.Friuer,    {SIO 


Kr.  Batlyborton  tba  pamwl ;  aad  depHMvbe 
«awe  Mr.  I]ftllTbuHon,itlie  paiimU,  !»▼«  a 
•^unn  io  bis  hand ;  aiirf  this  is  tbe  tmetb  as  he 
«batl  ansfrer  to  ciod ;  depoos  be  cannol  wreitt. 
Sic  SMbtcribitur^       LoriiuM,  I.  P.  D.  C. 

Da9id  Ckri$taU^  boatman  asd  skipper  of  tbe 
;Jaiiet,  of  Burntisland,  aged  tbretty-eiy^bt 
•  veares,  narryed,  pureed  4>f  Aaliee,  pr^iodice, 
all-will,  and  pariiall  cminseil,  and  soleranly 
ewome,  depones  that  in  tlie  moneth  of  August 
-last,  the  boat  called  the  Janet,  of  Bumtisiand, 
whereof  tbe  deponent  was  one  of  tbe  aaiUora, 
lieinfir  lyeing  then  at  Leith,  waa  frangbted  Io 
tbe  Ffyffe-syde  to  Gamesome  provisions  to  tbe 
north  side,  and  that  amongst  Qtfaer  passengers, 
William  Fraser,  the  pannal  now  at  the  banr, 
and  one  I^Iiddletonny  were  two,  and  when,  they 
*«rere  out,  these  two  petaons  and  others  fell  upon 
<be  depdnent  and  the  other  boatmen,  and  com- 
anded  them  to  change  their  coarse,  and  steir 
straight  la  the  Base,  and  the  deponent  and  tbe 
4Mher  seamen  ahowit^  their  onwilliogness, 
they  did  beat  them,  and  threatened  to  kill  them 
if  they  refosed;  and  that  Mr.  Midletoun  dki 
iMdd  a  loaded  pistoll  and  a  bygonett  to  tbe  de- 

Kients  breast,  who  was  then  sitting  atthe 
me,  and  that  when  they  came  to  the  Bass, 
4be  passengers  took  entail  the  nrorisions,  eon- 
eisting  of  uieall,  bisket,  butler,  branily,  &c.  np 
ito  the  Bass,  and  took  the  deponent  and  tbe  other 
-boatmen  aloag9t  witU  them,  and  keeped  tbeni 
there  about  the  space  of  six  days ;  and  that  lie 
•awe  William  Fraser  as  actire  and  busie  as  any 
«tber ;  and  that  be  heard  aeFeralU  ahotts  tbey 
tyme  be  was  there,  wbiob  he  eOnoravea  wece 
letelled  at  fisher  boattsgoeing  by;  that  be  and 
the  rest  were  forced  to  stand  oentries  in  the 
«igbt  tyme  $  and  ibia  is  Ibetrtietb  as  be  ahall 
answer  to  God;  depones  lie  cannot  wreitt. 
£ie  SubieniUur^       Lothun,  I.  P.  D.  G. 


Edamrd  Senia,  seaman  in  Burntisland, 
aged  thretty-four  yearea,  mairyed,  purged, 
and  aworne;  depdnea  that  be  was  one  of  the 
boatmen  ro  tbe  ahpve  mentioned  boat  that  took 

..in  ^  provisions  wliicb  were  pretended  to  be 
foeiag  over  to  ikx  Elie,  and  that  WHiiam 
Fraser,  tliepriaontrnowatibebarr,  waa.with 

' them ;  and  wfa%n  they,  were  abont  the  nortli 
svde  of  Insh  Keith,  the  possengen  oDnmaiidI 
them  h>  steer  towarda  the  Bass,  and  pnrtisn 
larly  William  Fraser  did  beat  tlie  deponent  on 

.  the  mouth,  when  be  did  not  oo  readily  complya 
wttb  his  demands ;  and  when  they  came  to  tbe 
Bam,  the  said  William  Fiaaer  waa  also  bumie 
as  any  or  the  rest  in  helping  op  tbe  provisions 
np  tbe  rock,  which  consisted  of  meall,  peine, 
bisket,  brandie,  and  other  thmgs ;  and  that  be 
nad  the  rest  of  the  seamen  were  ibrcibly  de- 
tained in  the  Bass;  and  that  be  saw  the  said 
William  Fiaaer  shoot  some  cannons  at  fiaber 
boats,  and  that  be  beard  his  neighbour  who 
ateo4witbbimoocentry  say,  that  they  pur- 

-  pond  hf  H  to  droon  the  boatts,  ^  whei^ 
Hwuif  ibe  old  ^^unner,  came  near  hand,  Mr. 
FmaorvottldjaotJethim.nMdlt  but  lude  him 


and  that  Mr.  FnMr  offered  tlie  depo- 
nent  a  reed  coat,  and  he  swore  he  woold  oeva 
lake  up  armca  against  king  William,  wbereoo 
lllr.  Halyburtoun  deayred  William  Fraser  to 
let  him  lulone  to  save  bis  oath;  and  depoact, 
that  they  were  very  ill  used,  faaveing  oolj  t 
peck  of  meall  in  tbe  week  among  four  of  tbem; 
and  this  is  the  trueth  as  he  ahall  amwer  Io 
God ;  depones  be  cannot  wreitt 

&c  SubscrihUur^    Lotbuii,  I.  P.  IX  G. 


Alexander  RanhiUcTj  seaman  in  Burnt- 
island, aged  fourty  ydrs,  or  thereby,  marrjed, 
purged,  and  sworne ;  depones  that  be  wasooe 
of  tbe  seamen  in  the  boat  forsaid,  and  that 
iibeo  they  were  about  In^bkelth  he  saw  Wil- 
liam Fraser,  the  panncll,  with  the  rest,ooffiMll 
the  seamen  to  steir  towards  tlie  Bass ;  aiM  is 
regaird  of  some  of  there  aversion  be  save 
him  beat  Edward  Serples  on  the  moutli,  aod 
take  John  Thomson  by  the  nose,  and  that  Wj- 
Ham  Fraser  wes  verie  bussie  in  Uie  dislosdeio|^ 
tbe  boatt ;  and  that  tbe  deponeiJt  being  taken 
prisoner  with  the  rest  he  saw.  him  snoot  on 
of  the  guQs  on  the  Bass  at  a  boat  goeiaf  kji 
and  that  he  would  have  forced  the  depoaeot  to 
put  on  a  reed  coat,  which  he  altogether  refm- 
ed,  but  he  was  necessitat  to  stand  centry  ia  die 
night  with  the  rest  of  his  neighbours,  wlieoeTer 
be  waa  comanded ;  and  depones  tliat  Mr.  Ha- 
lyburtoun carryed  very'  avilty  to  him ;  and 
this  ia  tbe  trueth  as  he  shall  answer  to  God. 
Sic  SubteribUur^    Lothian,  I.  P.  D.  C. . 

The  Persewer,  for  farder  probation  againeit 
William  Fraser,  adduced  his  owne  Petition,  and 
humble  Acknowledgement,  written  onibe  Uck 
thereoff,  whereoff  the  tenor  followes : 

Unto  tbe  ri^t  honourable  the  tords  jastiee 
jfenerall,  justice  ekn^k,  and  commissioners  of 
justiciary;  tbe  bnmble  Petitione  of  Willian 
Fraser,  prisoner  at  the  barr,  ahewetb,  Thai 
where  llie  petitioaer  upon  his  eometng  furdi  of 
tbe  Baas,  in  last,  in  order  to  bis  taking 

tbe  toiefite  ofliis  royall  mafesties  gneioos  act 
of  indemnity,  was  the  very  next  day  he  came 
to  Bdiiihnwh,  iothat  eiect,apptebeDde(l  pri- 
seosv^  and  m  and  represent  this  his  desigoe  to 
the  lards  of  pri  vie  oounsell,  by  a  fonner  |ieu- 
tion  thsming  himself  on  bis  royall  msjeitia'fl 
insrcin,  and  resolved  to  projpkiue  no  defence 
againest  hia  indyliQ«nt.;  and  now  staudiiig  ac- 
cused belor  your  lop*s  for  the  cry  mes  cootaiued 
in  m}r  ly bell,  in  prosecution  of  my  fonner  an- 
plication,  the  supplicant  a»  of  before  humblj 
rcpreeenta  to  your  lop's,  that  as  I  have  sincere- 
ly acknowledged  all  I  know  in  relatwn  to  these 
matters  for  which  I  ame  accused,  so  I  iniend 
to  propone  n«>thing  by  myself,  or  any  lawyers, 
in  my  owne  defence,  but  simply  remiUs  fli>'Kir 
to  his  royall  majesty,  for  his  CTseiOMf  pardon 
and  indemnity  ;  and  tberefncsHpittinbly  cravea 
^our  lopfa  .vrill  delay  toy  tryattlfilbismajes- 
tie*s  royall  pleasure  oe  knowen,  as  to  my  par* 
ticubtr  ease,  oc  otherwayes:  displkse  of  your  pe- 
titioner in  thir  ciroumstanoes,  as  your  lop's  ont 
of  your  ^innato  demcncie  and  gpodnet  ihu- 


811] 


fift  IKgh  Ttmmu 


think  fit.    ADd  th«  petitioiier,  his  poor  wyfo 
and  chiMreD,  shall  ever  prmj,  &:c. 

5«6  SuhiaMiuT^  Wax.  Fbasku  ' 

Fello^es  the  nid  WiDiaiii  Frater't  iudidall 
Acknowledgement,  written  on  the  bodk  of  the 
■aidPeiaMn: 

Edinbubob,  MoTck  7f  169S. 


WiUiam  FiMer,  the  peonaU  and  petitioiier 
within  deogned,  being  called  to  the  barrt  doeth 
judicially  aeknowled^,  in  pretence  of  the  lords 
and  the  assysers,  the  within  written  petition ; 
and  latder  adds  and  eckoowledges,  tnat  he  is 
guilty,  of  conenrring  with  the  other  persones 
in  the  lybell,  in  carryeing  in  prorisions  to  the 
Bass;  and  sarpryseing  the  boatmen«  and  mak- 
ing'them  ^prisoners,  aiMJ  carryeing  them  in  pri- 
aoners  to  the  Bass;  and  that  he  assysted  with 
the  rest  of  the  garrison,  to  detain  them  pri- 
soners, in  the  way  and  maner  ly  belled,  as  also 
did  concurr  with  the  rest  of  those  who  did  bold 
oat  the  Bass,  while  be  was  there,  and  is  sensi- 
ble of,  and  heartily  sorie  ibr  bis  guilt  and  ac- 
opariou  to  those  crynies,  and  docs  humbly 
tbiow  himself  at  there  majestie's  feet,  humbly 
begging  and  impk>retng  there  mercie  and  ele- 
meocie  may  be  extendi  to  him. 

Sk  SuUcrihUur^  Wnx.  Fiusbr. 

LoiBUM,l.P.D.C. 

The  Lonls  ordainetTthe  assyse  to  inclose, 
and  returne  there  rerdicte  to-morrow  at  ten 

•'clock. 

JIarcA  9, 1692. 

The  said  day  the  persons  who  past  upon  the 
Assyse  of  Alexander  Halybortoun,  and  nilltam 
Froser,  prisoners,  returned  there  Verdict,  in 
presence  of  the  saids  lords,  whereof  the  tenor 
I'dlowes : 

The  Assyaa  d1  w  one  voice,  by  the  iwrath  of 
John  Home,  of  Nynewalls,  there  chancellonr, 
doe  6nd  it  sufficiently  proven,  That  Alexander 
Halybnrton,  the  paanall,  while  prisoner  in  the 
Bass,  hade  aooessione  to,  and  joined  with  others 
in  surpryseing  the  garrisone  of  the  Bass,  and 
lykewayes  finds  it  proven,  that  the  said  Alex- 
ander Halybortoun  wcs  astn  with  a  pine  in 
ibe  said  ipland  theieafter ;  and  finds  niiliam 


A;IXiaM:  [Bif 

',  tho  nannall,  guiltie  of  the  crymes  ly.. 
belled,  oonforme  to  hb  subsory bed  conftsskra^ 
ind  the  probatam  addoced.'  In  witoein  wher- 
of  thir  presents  are  subscrybed  be  the  ohan- 
celkmr  att  fidiaboigh.the  8th  day  of  March* 
sixteen  hundred  and  ffoor  score  twelve  years. 
Written  be  Jamct  Livugston,  dork  to  the  said 


Sic  AiiserOi/ar, 


Jo.  HoHi,  Oan. 

Ja.  LiVINGROif,  Clk« 


Doom  continued  till  the  16th  March  instant ; 
thereafWr  to  24th. 


The  Lords  commisrionen  of  justiciary  bave- 
ing  oonstdered  the  verdict  of  assyse  returned 
againest  Alexander  Halybartonn  and  William 
Fraser,    prisoners,    upon  the  aynth  of  this 


instant,  w'hereby  the  assyse  doe  find  it  suffi- 
ciently proven,  that  the  said  Alexander  Haly* 
burtoon,  while  prisoner  in  the  Bass,  bade  ac- 
cession to  and  joyned  with  others  in  surpryse- 
ing the  ff^rison  of  the  Bass ;  and  doe  lyke- 
wayes  find  it  proven  that  Alexander  Haly- 
bortoun was  seen  with  a  gnne  in  the  ^id 
island  therMiVer ;  and  whereby  the  saU  assyse 
doe  find  William  Fraser,  the  pannell,  guilty  of 
the  crvmes  lybelled  againest  bim  combrme  to 
his  subscrybed  confesskm  and  probatione;  they 
therefor,  be  the  month  nf  John  Ritchie,  demp^ 
ster  of  court,  deceme  and  adjudge  the  saids 
Alexander  Halybortoun  and  William  Fraser,  to 
be  taken  to  the  marcat  crocs  of  Edmborgh, 
upsB  Wednesday  the  96th  of  May  nist  lo 
come,  betwixt  twa  and  four  a'dock  in  the  after- 
noon, and  there  to  be  hanged  on  a  gibbet  till 
they  be  dead ;  and  ordaincs  there  names,  lame, 
memorie  and  honours,  to  be  extiAct,  and  theqB 
armes  to  be  riven  forth  and  dilate  out  of  the 
books  of  armes,  sua  that  there  posterity  may 
never  havepfause  nor  be  able  herefter  to  brook 
or  joyse  any  hopours,  offices,  titles^  or  digni- 
ties within  this  realme,  in  tyme  CQni<Nng,  and 
to  have  foriaulted,  emitted,  and  tint,  dl  and 
sundrie  their  lands,  herelagest  tac|^  rteadmgs, 
ronmes,  possessbas,  goods  and  gear,  wbal- 
somever  pertaining  lo  them  to  our  soveraigne 
lord  and  lady,  to  remaine  |»erpetnaUy  with  thene 
majesties  in  property,  which  w  pienonoed  for 
doom.  Sic  Subfcrikitur^  C.  CAMroux.-*-. 
David  Hone,  Jo«  Li^uder,  J.  Fatonnar. 


W] 


iW»lrf<*     Proceet&^s  mgamti  Jamei  JIBtUbtPun  and  others^    [84( 


999.  l^rpceedings  a^inst  Captam  JA«fC9  Middletovn  and  others, 
fer  High-TraMon:  5  Williaiu  &Maiit:  a*d^  16$%.  [Now 
£ffit  publUbed  from  the  Records  of  Justiciary  at  Edinburgh.] 

C«BU^  JmMUttfci  S.  D.:if.  Kflgrii  ct  B^nie  wheras  by  the  common  li^e  and  tbe  lawes  of 
teote  in  Awtori^'  Burgi  de  Edinbuivh,  tUi  Midi  «U  other  wt\\  mowmmtd  iMtMNis,  tbe 
decimo  moo  die  meesw  Febr««irij«  mule-  aimeaof  iream  jnd  fcbMaa,  jnd  open  eaaitj 
atmo  sexcentesimo  noDO^esinio  quarto  per  tad  hot$Jikj  afpainit  thmt  flwjtrfie,  and  ^ 
lionorabiles  firo8,l>ominij*  ColinnCamp-  flidmg,  aaHitiafy  ahaltiagv  <«PVi^eiBfir«  ^'^^'' 
Mi  ie  Abevoolidl,  Megwm  Davi^em  «omuMie«  «id  kecpiar  oorraapandiBoe  wiib 
Borne  4e  OraoarifTt  Domiaij  Joaaiiaa 
Lauder  4e  FemlBiBbaU,  ma^iMtewB  Ar* 
'  ohibiddoniilApedeilaBkeiUor,  etmagia- 
Ckurn  Jaoabam  Falooner  d«  Pbeiodo,  eoB- 
aiinioiiariai  JMlkiwil  4iflt  S.  D.  y.  Bi^ 

.     .   Curia  l^lttime  affirmata, 

Kflitttm-  * 

Gepta^  Jama  MiiUiouny^ 

Wdliam  Wcihatn^ 

ir!/iiiiis  ^icAo/son  Jate  soulJiers  in  tlieBaas, 

John  Trotter^  late  mi^robant  in  Edinbms^b, 

Alexander   M^Lekh^  seaman  io   Dinqbar, 

All  pd^Qperslo  Ibe  Tolbooih  of  Edeabuxgb. 

InDVTBD  and  aoooaed  at  the  ioslaooeorajr 
li«wa4tow«rt»  their  awfettice  adreeat,  that 


•The  OMfaogvaphj  of  the  noord  m  fn- 


j-  In  tbe  small  and  rare  Collection  of  Jaco- 
hitieal  Trai^,  (Mecooirs  of  lord  ?iscouot  Dun- 
deiV  &cO  fiublisbed  in  London^  I7i4,  is  giTeo 
the  followiq;:  article  tf^Allng  lo  tUe  case  of 
Ibfse  persons: 

'' Jiu  Siege  qf  the  Bom. 

«  Vb*  B«m  ie  aetraof  ieckia  the  Frv^  ef 
fcrlh,  etedkiff  betuFeea  FUe  mid. East  Lo- 
Man,  liMitn  Ave  miles  ef  Dwibar,  in  which 
4here  weis  a  gBrvismi  ef  Afty  smq,  oommaaded 
tyeeaptemand  bis  reepectife  offioeiv,  wfaeraef 
Changes  Maithnd  was  govcroour,  16a8>  and 
Isftnded  it  simivoiMly  ler  his  master,  king^ 
Jamcsy  till  1690.  Then  havinfip  small  hopes  of 
kin^  James's  restoiation,  wanting  provisions, 
ammnnitiop,  and  other  necessaries,  was  forced 
to  give  it  up  to  tbe  gOTernment,  who  made 
Mr.  Fletcher  of  Sahon  goTemour,  he  having 
four  of  king  James's  officere  prisoners,  they 
boldly  surprised  the  garrison  and  sent  all  tbe 
soldiers  ashore,  wbich  being  report^  in  tbe 
country,  where  there  were  many  loyal  fami- 
lies, they  were  supplied  with  men,  provisions, 
and  ammunition.  Intelligence  thereof  being 
carried  to  France  to  king  James,  there  was  a 
ship  sent  with  all  sorts  of  provisions  and  stores, 
ana  two  boats,  one  that  carry *d  two  |»attareroes, 
tweke'mosqoels,  and  rowed  withtwelTe  oars, 
and  another  smaller  boat 

**  Bat  afterwards  their  prorinwa  ftUiog 


■g,  and 

or  traitoas,  or  enpen  estinBies,  are  pa- 
mshabie  with  the  Ibrfiuikim  of  lyfe,  lands,  aoi 
gnoda,  and  partieabrlie  by  the  aflt  laaBss  fiifi 
pari.  1st,  ca|^  Sd,  it  is  8tatnte,thAnoeiBia 
er  nelsuriie  BsbellaffBinii  the  kisg^ 


opouhe  er  nelsuitM  BsMisMBinii  tbe  tmf§ 
persene  under  tbe  pain  ef  ^wlaltare  ef  Us, 
lands,  and  caodB;  and  by  tlie  act  ST  parh.  9id 
Ja,  lat,  itMslaUtfe^tliatnoemanmBelt,piaBp 
Saine,  nr  dee  Iheeiir  to  <ipen  and  OMoifest  i«* 
hflils  ngaioit  the  kiag'e .  majestie  under  tbe 
fonaaid  peine;  nod  1^ she  net  Ja. 4, pari. «, 
cap.  94,  and  pari,  le,  cap.  40,  it  k  slelsit, 
that  if  may  «amarite  tmaseni||ainst  the  kiog^ 
persone  or  bis  auyesie,  er  rysee  tn  fear  ef  weir 
against  htm,  or  rcceUs  oraamilics  any  that  lies 
comilled  treason,  in  he!p,  redd,  or  coonsell,  or 
stuffes  tbe  bouses  of  those  that  are  eouvist  of 
treason,  and  holds  them  against  Jlie  king)  the/ 

short,  tbe  garrison  sent  the  twelve  oar'd  boat 
by  nii^ht,  to  bring  eif  sense  sheep  and  other  ne- 
cessiines,  which  they  frequently  received  trom 
their  friends,  aud  toe  goveroment  being  is- 
fornied  tliereof  ^cqt  soiue  companies  toward 
the  coast,  who  surjprized  several  of  Ibe  garri- 
son, wlien  they  came  ashore,  and  thereby  tbeir 
communication  with  tbe  land  beiuff  stopped, 
they  went  out  by  night  in  their  neats,  aod 
took  sseeral  ships,  one  laden  with  aah,  whsoco 
baring  taken  what  was  oenvenient,  she  was 
raneomed  Arom  Edinbuitirh  \  a  Dotish  degfrr 
which  they  phmdeved  end  nnt  off  egau  ;  and 
a  ship  laden  with  wheat  whieh  they  tfaongbtto 
haeeeanTed  te tbe  Bass;  bntthewiod  prov- 
ing contrary  drove  tliem  to  the  nonet  ef  Moa- 
trose,  whose  she  ran  aehsre,  and  the  msn 
getting  safe  to  land  dispersed  in  the  conotry ; 
and  falliog  again  short  of  provisions  they  west 
in  tbeir  boats  to  tbe  isle  of  May,  where  tbey 
took  several  sheep,  and  what  coals  their  boat 
could  carry.  But  the  government  bQng  eo« 
raged  at  their  repeated  boldness,  king  Wil- 
liam ordered  the  whole  revenue  of  tbe  kiog- 
dom  to  be  expended  on  tbeir  reduction,  and  on 
that  account  sent  two  frigates,  one  of  shty  and 
another  of  fifty  guns,  who  kiy  battering  two 
days  without  doing  any  damage  to  tbe  gsr- 
rison,  though  tbe  ships  bsd  several  of  their 
men  killed,  and  their  ngging  and  sails  cot  aod 
shattered,  and  their  ships  so  much  damnified, 
that  they  cost  tbe  treamury  of  Scotland  aboot 
500/.  to  repair  them. 
«« iRerwards  there  were  two  shtpe  if  pointed 


m 


fir  High  rmupfli 


Afji.  16^ 
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•ball  be  pimibeA  ii9trutckn^«ml  bytbeoet 
Cha.  3»  part  1«  sasf.  1,.  cap.  5»  it  ia^qedarcd, 
tba(  U  ah^U  be  bigb  trcaaon  ibr  ibt  subjects  of 
fbia  rcabnei  lc»  or  more,  ta  rjrae  or  conCiiieir  in 
arnca  tipmi  pralaxi  wbatsomer^  wk^out  bis 
majesSita  a^Miali  approbation  ^  aa  aUo  by  tbe 

CQOstaotly  toatiand  thajk  aenrice,  wbereby  tbe 
garrisoB  waa  reodcrad  UDcapabia  of  procuring 
any  provisions  by  tbe  u^a  oi  the  boats ;  bow- 
CT^y  tbera  came  aftev.  aome  time,  a  amall 
privateer  from  ])«Dkirk,  laden  with  rusk  and 
9tber  ncoeasaries :  but  Uie  garrison  became  so 
weak  of  meny  that  they  bad  not  hands  enough 
to  hoist  np  tbe  rusk,  but  were  obliged  to  borrow 
ten  sarlors  ta  assist  tbem,  anol^bea  tliey 
bad  got  oolv  aeren  bajgp  into  the  ^rriaon,  tlie 
laigeat  of  tne  two  abipa  bore  down  upan  tbe 
ptivateer,  who  was  Itircedto  cut  her  cables 
to  prevent  ber.  being  ran  dowp*  so  that  tbe  gar- 
risoa  was  then  in  worse  condition  for  holdiag 
out  than  beibaet  having  ten  sailors  added  to 
tkeir  Bttmbpr,^and  only  seven  baga  of  rusk, 
which  cooU  acrve  bat  a  abort  time  %  where- 
lore  the  governor  waa  obliged  to  put  eadi 
matt  of  the  garriaon  to  the  allowance  of  two 
ouncaa  of  raw  rusk  dough  in  24  boors.  About 
that  time,  Mr.  Trotter  waa  taken,  and  con- 
deaBAod  for  aiding  and  aasiating  the  place,  and 
captain  Alexaader  Hallyburtoni  captain  WiU 
liam  Praaer,  Mr.  Wilfiam  Witliaoa,  and  Ar. 
William  Nioolsoo*  who  belonged  to  tbe  gar- 
rison, vrere  tafceo  on  shore,  ai3  condemned  to 
ha  liaoged ;  and  the  day  ef  Mr.  Trotter's  eie- 
piUion  being  come,  tba  gibbet  waa  erected  at 
Castle- town,  and  he  being  brought  to  the  place 
a  gnn  waa  fired  from  tbe  Bass,  amonoat  the 
crowd,  which  terrified  tbem»  and  obliged  jthem 
to  remove  the  gibbet  to  a  farther  distance, 
where  he  was  banged.  Tbe  rest  who  lay  in 
prison  at  Edinbuigb  under  condemqation,  were 
reprieved  fr^m  time  to  time,  till  aetat  Itfoertr 
by  the  capituhition.  ** 

'<  At  last  tbe  garrisoB  beinf^  reduced  to  five 
or  six  daya  provuaon  accordmg  to  the  above- 
neationed  allowaaee,  put  out  a  flag  of  truoe^ 
wfaei:eiipoo  the  govei;nmept  sending  to  know 
what  yiey  waatad,  ^he  garrison  repFied,  that 
ttfey  woold  aoiTender  npon  terms,  aad  drew  up 
their  own  articles,  upon  which  the  honourable 

KcoBocil  aent  two  of  their  number  to  tbe 
to  acipiaiat  them  what  conditions  they 
woald  gnmt. 

"  Tlie  governoor,  who  had  saved  some  bot- 
tles of  the  best  French  wine  aud  brandjjr,  and 
aooie  fine  bisket,  made  them  drink  plentifully, 
lelliog  them  there  waa  no  scarcity  of  provisional 
and  nnleaa  be  bad  bis  own  terms  be  would  not 
sorrender,  delivering  at  the  aame  time  hia  arti- 
cles to  4mr  lordahipa,  and  a^r  they  were 
jfooe,  be  ordered  all  the  capnta,  coats,  and  hata 
m  the  garrisoD  to  be  put  on  tbe  muzzles  of 
inasyaeliH  to  make  them  believe  the  place  yfm 
full  oif  men  {upon  which  their  kiruibips  re- 
toned  to  tbo  oomifil,  and  reported  bow  they 
were  treatad,  and  that  tbe  ^lisoD  waa  io  ev^ 
ce^peet  veil  pcoTidoi,  ivhieh  iiuliMed  the  be- 


9od  act  sess.  3,  ef  the  same  pasKameBt,  it  io 
deidared,  tliat  it  ahall  be  bigb  treason  to  levio 
warr  or  to  cake  up  armeoagalaaC  the  kiog»  or 
to  int^se  atrangers  or  otbers  to  invade  aay  dT 
bia  dominions  ;lykeas  it  is  declared  and  statute^ 
by^tbe  2(i  act  of  this  present  pariia%  Aited  the 
ir  June,  1689,  that  it  is  h&gh  treason  in  an j 
subject  of  this  kisgdo'me,  by  writeing,  speak*- 
ing,  or  any  other  mainer  of  way,  to  disowen, 
^uarrell.  or  irapugne  their  mi^ties  roy all  power 
and  authority,  or  right  and  title  to  tbe  crowne  i 
andalso  by  the  common  lawe and  l^wes,  and  acts 
of  parilanient  of  this  kingdome,  the  holding  out 
or  assisting  and  aiding  others  to  hold  out  ia 
armes  or  oUierwsyea  aiw  of  Uye  king's  forts  and 
strengths  a^inat  the  king,or  tbe  usurping  of . 
the  same^  without  lawe  or  warrand,  or  airt  and 
pairt  of  any  of  the  crunesfbr^akls,  are  ponisba- 
ole  as  tresson  :  Nevertheless  it  isof  vcr&y.  that 
the  sakls  caotain  James  Midletoune,  William 
Nicolson,and  William  Wethem,  baveing  abakai 
eff  all  fear  of  God  and  reffsird  to  their  majes- 
ties authority  and  lawes,  did,  about  the  moneths 
of  Novemb^  or  December,  ane  or  other  of  the 
dayes  of  the  aaida  moneths,  in  theyeire  1691, 
or  in  tbe  moneths  of  Jannarie  or  Iebmarie»  o^ 
one  or-otber  of  the  aooneths  of  the  yeire  166!), 
or  one  or  other  of  the  dayes  thereof^  or  in  the 
moneths  of  Janwarie,  Febwarie,  March,  ApriU, 
or  May,  1693,  or  ane  or  othei'  ofthe  daya  ther* 
of»  by  or  without  commission  from  the  latekkg 
Jame$,  come  under  the  comniand  of  eoUoncIl 
William  Grahame,  or  aonie  other  person  from 
Dunkirk,  or  some  other  paui  beyond  sea,  with 
tbe  other  petsones  in  your  company  for  reemit« 
ing  tbe  ganson  of  tbe  Bass,  that  at  that  tymia 
hud  ost,  and  still  holds  ont  rebeUioosGesgainsI 


noorablecouncil-to  comply  with  the  gOTempr*a 
articlea,(Wbich  were, 

.  f.  **  That  the  gamson  ahonld  oome  ashore 
with  their  awards  abottt  tbeMi^  and  there  sbooUl 
he  a  ship  appdniad  by  the  government  with 
fresh  provisions  to  traasbort  soch  of  them  as 
were  willing  to  go  to  Dunkirk  or  £lavre-d»* 
Grace,  and  that  in  a  month  afier  the  surrender, 
those  who  pleased  to  stay  at  hoaiey  m%ht  liva 
without  distuibance. 

]1.^<  Tbat  air  they  had  tafien,  or  what  ber 
loBged  to  them  afkr  they  aarprised  the  plso^ 
they  ahould  be  allowed  to  dispose  of  to  the  beat 
advantage,  together  with  their  boatSf  and  aB 
things  pertaining  to  any  of  them. 

JIL  ^'  That  such  of  them  as  dmuld  hidina 
to  go  abroad  mieht  stay  in  Bdinlturgb,  ^  iiatil 
the  ship  was  ready,  witnoat  molestation,  and 
have  so  much  a  day,  aceordiog  to  their  several 
stations^ 

i  V.  *<  That  all  who  bad  belonged  to  the  gar- 
rison, or  had  aided  otr  saitstBd  it,  should  m% 
the  benefit  ofthe  capitulation  \  and  those  mh^ 
were  di^ersed  over  tlie  kTngdom,  should  baviii 
a  time  to  come  in }  and  those  who  Were  con-, 
demoed,  in  prison^  or  otherways  diatvessisd^^ 
iliOQld  be  set  at  hbertv  the  aaltiiB  day  the  gar»' 
risen  should  eome  ashore,  without  any  fees,  or 
otlsar  charges  wbalaoever." 


847] 


SVf.&M.     Proeeedhtgt  agamd  James  MiddltUmn  and  oiker$f    [848 


their  mi^jeitieiy  And  there  tbey  and  each  of 
them,  gettiDjg^  and  tftking  armes,  nnder  the 
commaDd  Michael  Midletoun,  or  other  com- 
mandant upon  the  place,  did  stay  and  contiuew , 
in  the  'gariaon  to  keep  out  that  ffort  against 
their  migesdes,  att  least  they  abodandcoo^ 
lioved  therin  with  the  saids  rebelb  and  gave 
Ihem  their  presence ;  and  notwiih«tanding 
tliey  the  saida  James  Midietoune  and  William 
NicoUmn,  were  with  others  latelie  charged  to 
aofrenderthe  said  flfort  under  tho  paineoftrea- 
eon,  yet  tbeyidisobeyed  the  said  charge  and 
stand  tberfor  denuoced  rebells ;  and  Thrther 
iher  was.  a  proclamation  with  letters  ofinterco- 
inoning  out  againrt  them,  notwithstanding  of  all 
which  the^  continowed  their  said  rebellious 
practices  tn  keeping  out  the  said  fibrt,  and  in 
Gliding  and  assisting  the  garrisone  therof  soe  to 
doe,  untill  thatlallie  in  the  moneih  of  May  last, 
or  therabout,  they  were  apprehended ;  lykeas 
the  said  William  Wetham  faaveing  come  in  on 
or  other  of  the  dayea  of  the  roonetbs  of  the 
yeires  fbrsaid,  and  joyned  or  taken  pairt  with 
the  saida  rebells  and  rebellious  garrison,  by 
presence  or  otberwayea,  for  some  dayes  or 
moneths,  did  therafter  goe  out  and  went  abroad 
to  England,  Flanders,  and  France,  and  to  St 
Germanes,  in  all  or  one  or  other  of  these  pkioes, 
•  corresponding,  acting,  or  conspyrein^  traito- 
rouslie  aguost  ther  majesties^  and  with  their 
enimies,  until!  that  comeing  back  lately^  with 
what  iotellt|^nce  and  help  be  could  bnngto 
his  accomplices  in  the  Bas&,  he  and  the  other 
two  peraones  above  named  did  meett  togetlier, 
and  m  their  retume  to  the  Bass  were  stoped 
about  the  darkning  of  the  cTening  near  to 
Wbvt  Kirk,  where  after  some  resisteoce  madsr 
by  them,  they  were  taken  by  some  of  the  kind's 
trne  leidfes  and  bronf|;fat  iu  prisoners  to  Edm- 
buigh ;  Lykeas  the  said  John  Trotter'andAlex- 
ander  M*Leish  baveing  also  shaken  off  all  frar 
of  God  and  regaird  to  their  majesties,  and  the 
lawes  and  gOTemment,  and  turning  most  unna* 
tufall  and  wicked  enimies  to  their  majesdes  and 
their  native  countrie,  have  from  the  beginning 
of  the  snppryseing  and  revolting  of  &e  said 
rock  and  lort  of  3ie  Bass,  which  wes  in  the 
inoneth  of  June,  1691  yeires,  and  sin<jp  that 
tyme  in  one  or  other  of  the  dayes  of  the 
moneths  of  the  yeire  1691,1699,1693,  1694, 
and  untill  of  late  they  were  takc^  aiding,  as- 
aastidg,  helping,  supplyeiog,  recepting,  har- 
bouring, corresponding,  or  interoomoning,  with 
the  fbnaid  enimies,  and  rebells  in  the  Bass,  or 
one  or  other  of  them,  and  hade  fumished  them 
with  meatt  and  drink,  house,  harbour,  victwall, 
or  something  els  usefull  or  comfortable  to  them, 
or  hade  sent,  caried,  or  caused  carye  to  them 
meatt  and  drink,  or  something  else  helpefull 
or  comfortable  to  them ;  or  hade  intelligence 
with  them  by  word,  write,  message,  or  some 
other  way,  or  hade  sent  or  caused  send  letters 
or-messages  to,  or  reoeaved  letters'  or  messages 
from  them ;  and.  particobirlie  he  the  said  John 
Trotter  in  the  moneths  Df  November  1691,  or 
lanwarie,  Februarie,  or  March  169!2,  or  in  ane 
tr  other  oftke  dayes  thereof,  or  on  oae  or  other 


of  thedaysabovo  lybeHed,  hade  letters  or  other 
messages  by  word  or  write  sent  to  him  ont  of 
the  Baas,  from  the  said  coHooeU  Grabane, 
with  a  demand  of  sopplie  of  some  neoesssriei, 
such  as  ane  iron  chain  and  staple  for  their  boate, 
and  iron  and  leather  with  other  paiticolari  iie« 
cessarje  or  usefull  for  the  saids  rdiells,  which 
letters  being  left  at  the  house  of  one  George 
Hoge  in  Weintoun  or  some  other  house  therew 
therabout,  to  be  driy  vered  to  htm ;  he  gott  the 
same,  and  according  to  the  direction  thereof 
mett  with  the  bearer  and  told  him  so  nnich, 
and  promised  that  what  was  demanded  sbouM 
be  sent  into  the  Ba^s ;  and  the  said  bearer 
baveing  a  letter  of  charge  from  the  said  Gn> 
hame  to  be  defy  vered  to  the  said  John  Troiter 
out  of  his  own  hand,  that  he  might  forward  it 
to  Frdhce  by  the  way  of  Rotterdame,  and  whidi 
Graham  said  was  for  the  late  Inng  James,  ba 
the  said  John  Trotter  gott  and  tooke  the  said 
letter  from  the  bearer  when  he  mett  with  bim 
att  the  place  called  Kitlenaked  or  tberdwoi, 
and  said  he  should  be  carcfull«f  it,  and  not 
pleased  that  it  was  not  left  att  Wintoune  with 
tlie  other  letters  that  he  might  have  gott  it 
sooner ;  lykeas  he  tlie  said  John  Tkotter  bade 
att  several!  tymea  drunk  the  late  king  James 
bis  health  ;  as  also  by  themeanesand  procare- 
jnent  of  IVotter,  there  was  provision  of  batter, 
bisket,  cheese,  and  the  lyke,  sent  from  Cockea- 
nie  and  other  placea,  in  one  or  other  of  the 
dayes,  moneths  and  yeires  above  lybelled,  and 
further  in  one  or  other  of  the  dayes  of  Mareh, 
169S,  or  in  one  or  other  of  the  moneths  of  the 
said  yeire  or  other  ye&«s  lybelled,  be  the  said 
John  Tit)tter  bought  and  purchased  a  boat,  and 
sent  her  with  provisions  or  shoes,  stockent,  hot* 
ter,  and  suggar  loaves,  and  the  lyke  into  the 
Bass,  and  bis  accompt  sent  therewith  contain- 
ing more  particulars  then  were  sent;  be  was 
therafter  challenged  by  ane  express  from 
pic  Bass,  who  mett  witli  him  at  the  place 
called  Kitlenaked  or.  tlieiabout,  and  be  an- 
swered diat  he  sent  these  things  as  be  gott 
them,  and  he  payed  for  them  confbnne  to 
the  accompt  sent;  and  he  the  said  Jobs 
Trotter  in  ane  or  other  of  tho  dayes  of  the 
moneths  of  the  yeires  forsaid,  sent  Ibr  oae 
William  Robertsone,  skipper,  in  Port  Seatoiw, 
to  come  to  him  to,  Wintoune,  and  ther  be  melt 
with  him  in  companie  with  ■       M*Goraa 

and  : M'Clean,  who  were  <Jed«»J 

rebdls  come  ftom  the  Bass ;  and  he  proposed 
to  the  said  Robertson  to  lend  his  boat,  aad  to 
serve  in  her  with  some  men  that  be  and  the 
rebdla  were  to  pntt  on  board  to  surprise  cajH 
tain  Btird's  ship,  which  was  appointed  to  watch 
the  Bass,  and  offerred  him  ffourtie  pound  steer^ 
ling  for  that  service,  but  Robertsone  refosei^^t 
he  the  said  John  Th>tter  treated  with  bim  (• 
carye  in  some  provisions,  as  meall  fWrn  iMtOi 
ana  some  drinking  bear  firom  Aberdoor  to  the 
Bass  in  his  boat ;  and  he  promised  to  btoafor 
this  last  busines  to  repaire  to  him  the  k»8  of  a 
boat  that  the  rMtU  of  the  Bass  M^ 
from  him,  and,  gave  him  a  crowns  in  earnest ; 
andthcaaida'  ■MfGofanand—.     ** 
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mOleuiyttfheiRmetimetoki  tliiat  he  bwle 
g«tt  tbffeltie  nand  starlin  to  make  provisioD  for 
tfae  Baa^  and  tbat  he  hade  not  made  them  'but 
JMepI  the  money,  and  theraAer  roeitibg  again 
with  RoberlaoDe  be  gave  him  two  dollars  more 
tolenooQrage  bim^  in  bis  undertaking;  and 
mating  witti  liim  in  Leitb,  be  ga?e  him  monev 
to  hay  a  nomber  of  hamea  for  the  Bass,  wbicn 
Robeftsene  did,  and  be  tfae  said  Trotter  gave 
faint  aioiiey  to  pajr  them ;  lykeas  the  said 
John  Trooer  peraittiog  in  bis  said  wicked  and 
tniterous  practices  in  the  moneths  of  Decem- 
ber and  Janwacie  last,  or  in  one  or  other  of  the 
dayes  Cfaerof,  or  in  one  or  other  of  t)ie  dayes  of 
ye  oMMieths  and  yeires  above  iybelled,  came  to 
'Dambar  and  having  changed  his  name  (the 
better  to  cover  his  tratterous  tnfecqueings) 
Imn  Trottec  to  Dods,  be  with  the  said  Alex- 
ander  MKl^leish,  both  or  either  of  them 
treated  with  certain  seamen,  viz.  William 
Smdlie,  Aleiaader  Wood,  George  Ker,  and 
Robert  Spevia,  and  one  or  other  of  them  to 
earye  tbem  into  the  Bass,  and  gave  them  good 
deed  for  that  end,  and  also  threatned  them  if 
tbey  wooM  not,  and  they  refuseiog  be  left  with 
Aleznoder  M'Cleish  a  letter  to  be  sent  into  the 
Basa,  which  was  sent  in  by  the  same  seamen, 
and  Alexander  M'Cleish  received  a  letter  in 
answar  Mm  the  Bass  directed  for  him,  which 
waa  aealied  upon  him. when  he  was  taken, 
aod  he  ordoored  the  wife  of  James  Hamilton, 
in  Dumbar,  in  whose  house  he  was  taken,  to 
bame  the  said  letter,  with  two  letters  more  that 
he  gave  her ;  lykeas  there  were  found  upon 
bim^  when  he  was  taken,  or  at  feast  he  left 
witb  his  said  landlady,  severall  recepts  and 
acoomptsand  other  notes  and  papers,  either 
«vrilen  by  hinaself  or  others,  all  relateing  to  the 
said  treasonable  correpondence  with  and  sup- 
plieinff  of  the  saida  rebells  in  the  Bass,  which 
Were  heM  as  repeated  brevitatts  cauta^  and 
ahoald  be  showen  to  him  or  bis  lawiers  before 
his  tryeall,  and  then  should  be  produced  in 
jodgment  against  him ;  as  abo  he  the  said 
Alexander  M*Cle»h  did  upon  one  or  other  of 
the  da^eg  of  the  moneths  and  yeires  forsaid, 
meitt  with  the  said  skipper,  William  Robert- 
M'Govan  and  M*Clean, 


ati  Aberdoor,  aboot  the  fumishinff  the  rebells 
in  the  Bass ;  and  Utely  in  November,  Decem- 
ber, orJanwarie  last,  and  upqn  one  or  other  of 
the  dayes  tberof,  he  the  said  Alexander  M'Leish 
bvred  the  forsaid  four  seamen,  and  treated  with 
aO  or  one  or  other  of  tbem,  to  earye  in  two  men 
in  tbeir-boat  to  the  Bass,  under  pretext  tbat  they 
were  to  carie  them  only  to  a  snip  lyeing  out  at 
sea  aboot  nyne  or  ten  a  clock  att  night,  but  so 
he  hade  contrived  it  that  those  two  men  being 
armed  should  constraine  and  force  the  seamen 
to  c^ye  them  to  the  Bass,  which  tbey  lyke- 
wayes  did,  calling  when  they  came  near,  a 
Hackel !  a  flacket !  which  was  the  name  of 
one  of  the  said  rebells,  and  probably  of  one  of  the 
said  twp;    and  the  seamen  baveing  gott  a 

Siioje  for  their  painea,  he  the  said  Alexander 
^Cleish  changed  the  said  guinea,  and  destri* 
bote  the  money  amongst  them  att  their  re- 
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tame^  and  bid  them  keep  the  matter  qnyet,  for 
it  would  bang  tbem  as  well  as  himselle ;  and 
iherafter,  on  one  or  other  of  the  days  forsaid, 
he  again  treated  with  the  said  seamen  to  earye 
in  ale  to  the  Bass,  and  de facto  brought  a  bar- 
rell  of  ale  to  the  boat  syde  tbat  they  might 
take  it  in,  but  tbey  refused  it ;  and  further^ 
upon  one  or  other  of  the  dayes  forsaid  he  by  red 
tbem,  giveing  them  ale  and  money  to  goe  into 
the  Bass  with  a  letter,  which  they  caried  in 
and  delyvered  at  the  Bass,  and  gott  and  brought 
ane  letter  in  an9were  backagaine  and  delyvered 
it  to  him  ;  and  he  was  also  present  wbeir  the 
said  Trotter,  under  the  name  of  J>ods,  and  he 
and  Trotter,  or  either  of  tbem,  treated  with  the 
said  seamen  to  earye  in  the  said  Trotter  to  the 
Bass,  as  lykewayes'  to  serve  Trotter  to  and 
from  the  Bass  for  a  yeire  if  could  have  agreed 
with  him ;  and  in  these  villanous  and  traiterous 
practices,  be  and  the  said  John  Trotter  were 
surprysed  and  taken,  and  by  the  haill  forsaid 

Sraetices,  and  by  his  accession  therto,  the 
aill  forsaid  persones  all  or  each  of  them  are 
guilty  of  the  crimes  of  treason  and  oppen  hos- 
tility or  conspiracie  ajg;aiust  their  majesties, 
at  least  were  open  enimies  to  their  majesties 
and  the  kingdoroe,  or  airt  and  pairt  of  the  se- 
men, which  being  found  be  ane  assyse,  the 
oo^ht  to  be  punished  by  fforefaulture  of  their 
lyfe,  lands,  and  goods,  to  the  example  and  ter- 
rour  of  others  not  to  doe  the  lyke  in  tyme 
coming. 
Sic  SubtcribUurf  Js.  Stewart^ 

PerMwars.— Sir  James  Steoart,  yr  nuyestiev 
advocdt ;  sir  James  Ogihie^  of  that  ilk,  yr  ma- 
jesties solicitor. 

Procurators  in  defence. — Sir  Patrick  Hume  ; 
Mr.  David  Forbes ;  Mr.  John  Frank. 

My  k>rd  advocat  produced  acts  and  war- 
rands  of  oounciU  for  processing  and  persewidg 
of  the  fomamed  panualls,  for  high  treason, 
befor  the  justices,  whereof  the  tenors  followes : 

EoENBURO,  Jlioyao,  1693. 

Their inajesties  high  commissioner,  and  the 
lords  of  priv^e  councill  do  heirby  give  ordonr 
and  warrand  to  sir  James  Stewart,  their  ma- 
jesties advocat,  to  raise  and  prosecute  ane  in- 
dictment of  high  treason  befor  the  lords  com- 
missioners ofjusticiarie,  against  captain  James. 
Midletoun,   William   Wotham,  ane  English- 
man, some  tyme  padge  to  the  earle  of  Dum-' 
barton,'  and  William  Nicolsone,  late  serjeaot 
in   collonell  Pottors  regement,  in    Flanders, 
under  the  king  of  Spaine,  three  of  the  rebells 
in  the  Bass,  seased  since  their  coming  from 
thence,  and  now  prisoners  in  the  Tolbooth  of 
Edinburgh.  (Sic  Subscribilur,)  Tweddal,  Mel- 
vMl,  Drumlanfiprig,  Argyll,  Erroll,  Lin- 
lithgow,  Strathmore,  Annandale,  Sel- 
kirk.   Extracte  by  me. 
Sic  Subscribitur^   Pa.  Monckieft,  C.  St.  Con. 

Edenbvrqb,  Feb.  1,  1694. 

The  lords  of  their  majesties  privie  councill^ 
doe  hereby  approve  of  the  committment  of 
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•totuie,  and  reoomends  to  m  Janet  Stewart, 
their  majerties  adrocat,  to  laiae  and  Iblow  finlfa 
a  crimiian  indictiiiait  bdbie  tlie  lotds  jvitioe 
{penenll,  justice  detk,  and  oommMBKNien  of 
josticiarie,  ajniost  the  ibrnamed  penooca,  and 

HamutOD,  for  hi^  treaaoo  and  oorrea- 

poodiiig  with  their  majestiei  enemiea  and  re* 
bdlsiotboBaai.  f&&(6«mMltirJTweddale^ 
Chan.  Sovtherland,  Leren,  Forfiv,  Kin- 
tore,  Raitii,  Rom,  Balbaveo,  T.  living- 
alon.  Extracted  by  me. 

Pa.  MoNCBiEFr,  C.  8.  Cor. 


My  lofd  adrooat  dedasea,  he 
Midktonn,  Wetfaaoi,  And  Williaai  Nicoboo, 
for  bariog  joyned  tbeauelTca  to  the  vebdb  in 
the  Baaa,  and  borne  arma  with  them  in  boMinr 
oat  that  fort,  and  aa  beine  atrtand  pairt  of  their 
rebellion,  cooibfine  to  the  iodytaaeot  exhibet 
•goiaatthem. 

Sbr  Tairiek  Hume  for  captain  James  Midle- 
toun,  William  Nicolson,  and  William  Wetbam, 
the  pannalkj  allw^yes  Jenyeiiig  tbeindytment, 
and  faaiO  members  and  qualifications  therof, 
alieadges  ffiret,  that  that  paiit  of  the  indylmait 
beariog  that  the  be  the  common  lawe  and 
lawei  and  acta  of  parliament  of  thia  Idng- 
dome,  the  holding  out  or  atajfiting  others  to 
hold  ont  in  armes  or  otherwayes  any  of  the 
king's  ffurts  against  the  king,  or  the  osarafaig 
of  the  same  without  his  lawe  or  warrant,  is  no 
otherwayes  reterant,  then  as  the  samen  is 
founded  upon  the  speciall  tawes  and  acH  of 
pariiament  mentioned  m  the  indy  tment,  which 
doeth  not  meit  this  case. 

2.  The  particokr  tyme  when  it  is  alleadged 
the  saids  crimes  were  committed,  is  not  con- 
descended upon  as  ought  to  be  in  all  criminal! 
udytmeots. 

3.  Whereas  it  is  alledged,  that  the  pannalb 
eame  under  the  command  of  collonell  Gra- 
hame,  or  some  other  person  firom  beyond  sea, 
with  others,  for  recruiting  the  sarison  of  ibe 
Baai,  it  is  not  relerant  to  inferr  the  crimes  It- 
belled,  because  it  beior  acknowledged  by  tbe 
ind  vtroent  that  the  d^enders  were  souldiera, 
and  came  over  under  the  command  of  a  su- 
perior officer  they  behoved  to  obey,  so  diat  the 
coming  over  not  bemg  voluntar  or  ane  act  of 
choise  of  the  defender's  owoe,  but  it  bemg 
acknowledged  thai  they  were  commanded  to 
It  bv  superior  officers,  whose  command  they 
could  not  disobey,  otherwayes  they  would  have 
bem  shott  to  ^eath  upon  the  place ;  if  it  were 
true  that  the  defenders  came  over  in  manner 
Wbelled  it  could  not  inferr  a  crime  against  them, 
larr  less  the  crime  of  treasone,  according  to 
that  excellent  rule  in  kwe.  Leg.  167,  « de  Ke- 
'  gulis  juris  qui  Jusu  Judicis  veil  superiors,' 
wbicb  is  all  one  '  aliquid  facit  non  videtur  dob 
*  malo  facene,  qua  parere  necesse  babet,'  es- 
peciallieseiog  it  is  acknowledged  that  the  de- 
fenders did  not  goe  in  here  to  recraite  the 
Doss  m  this  kiuffdome,  but  were  sent  from  be- 
yond sea  when  they  were  in  the  demies  power, 
•Ad  oouU  not  resist  their  eommaads. 
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when  they  were  in  the  BanscaoM  be  noe  erinei 
beeanaelLey  wertf  stfll  in  the  same  haaaid, 
and  onder  the  oameimprBariemiof  tearof  h^ 
ing  banged  and  shott  to  deatk,  in  eaiee  tkey 
diisbeyed,  and  whatever  nright  have  beia  pr^ 
tended  if  they  had  bein  once  at  ' 
alt  thevown  hbertie,  ana  tiwi 
sub|ecled  themaelves  to  the 
seing  it  is  admowMged  thai  Hiey  were  ia  the 
power  of  the  cncmie  bcAre  they  cane  star, 
aaa  were  sent  own  lieyoad  aea,  under  csia- 
mand,  as  their  comeiag  over  nem 


dciatMNi  conU  lie 
tinewing  in  ames  tn  the  Bm  after  they 
came  over  could  be  no  crime,  seeing  they  were 
fliill under  the aame  coinniand  andimpreiMB 
of  fear. 

5.  Whereasit  islybeOed  that  die  panndiM 
gett  and  take  annes  in  the  Baas,  allways  <»• 
nying  the  same,  itisnotrdevant,neloiily  ftr 
the  reaaoDB  Ibresaids,  hot  also  for  this  realm 
that  the  simple  presence  in  armes  with  m 
eumie  is  not  refenmt  to  intbr  the  pain  of  trei- 
son,  imless  there  be  some  act  of  hcsdiilieer 
othcrpublie  deed  that  did  deariife  Inlimtttheir 
des%ne  of  opposing  tibe  gofmniaerit,  and  tbc^ 
Ibriiistliatthelawes  andacts  of  parinoMBt 
lybdied,  are  only  against  oppen  and  ncMorioil 
rebeOs,  which  neoessarilie  imports  tfaattbcie 
must  be  some  publict  or  open  adt  of  bosdityi 
other  then  the  simple  havti^  Of  armes  to  auke 
a  partie  guilty  of  treason  ;  and  ibr  that  reMon 
the  lords  of  justiciary,  in  the  case  df  K4ieodf 
of  Assint,  who  was  conveiued  Ibr  g^rimrinj^ 
the  house  of  Ardbreck,  and  contoeating  their 
majesties  leidges,  to  the  number  <lf  400  mea, 
they  Ijy  hiterfocntor,  in  FfvdirQarie,  1074,  n- 
fused  to  sustain  that  indictment,  in  rebtionlo 
the  raiamg  of  men,  or  disposing  any  of  tbon 
in  companicB,  under  collours,  to  be  refefant, 
except  it  were  alleadged  that  they  were  eOO 
men  and  upwards,  and  were  under  coUoon 
and  mustered,  or  under  weekRe  or  davty  pay, 
and  that  an  this  was  done  after  the  pabkcsiim 
of  the  letters  of  fire  and  sword  against  him. 

6.  That  alternative  in  the  indictment,  that  li 
least  the  defenders  oontinewed  to  abyde  in  the 
Bass,  with  the  other  persons  that  were  in  it, 
and  cave  them  their  presence,  b  not  refer ssl, 
for  ffaimple  presence  with  armes  be  not  rele- 
vant^ farr  less  simpfe  presence  without  anocf, 
especially  the  defenders  being  sent  to  the  Bas, 
from  abroad,  and  being  under  command  tf 
said  is. 

7.  Whereas  Stislybdied, that JamesirKMIe- 
tonne  and  Willam  *Nico!son  were  withodiers 
charged  to  Surrender  the  said  fbrt  under  Ibe 
paine  cf  troason,  yet  they  disobeyed,  vpon 
which  they  were  denanced  and  intercomoiMd, 
and  continewed  to  keep  out  the  ffort,  and  aidiof 
and  assisting^  the  gari^son  y'r  of  it  Is  not  rele- 
vant; first,  because  if  it  conHI  be  made  spp^ 
that  the  defenders  were  in  tho  Bas,  no  so» 
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MfaM  cometo  tborkvipwMge,  jH il  wat  nd 
k  iMr  powfT  to  («?e  gtven  obedienoe,  be- 
cvtK  it  wM  acknowk^i^  by  tbe  indictiBeDt 
thaftUmy  wcraqiHlfrtbeooinDMiid  of  Alicbael 
MicUlelpiiiie,  or  sonie  other  oooiiDandaiit,  and 
whale?  er  effect  »  charge  m^t  heve  hade 
ilgaiDet  a  coQiioaiidMiff  officer,  yetit  waaoerer 
heard  of  that  a  aingle  aoldier  in  a  garrison 
whieh  was  obarg^  to  render  ia  goilty  of  trea-  ! 
aott,  ^hen  .the  aoneiior  offioery  whoae  oom- 1 
■lan^lieisehliged  to  obey  bo  long  as  be  la 
under  Mia  command,  r^fuao  to  surrender  the 
ganiaop;  so  that  it  not  being  in  the  defenders 
power  to  anrrander  th^fibit,Uair  notdonng 
At  aAer  the  fihaige  can  nerer  be imputed  to ', 
them  aa  »  crime :  3.  As  it  was  pot  io  their 
power  to  somo4^  the  ffoit,  so  their  sMtyiiy 
there  after  tbo  charae  cannot  be  understood  a 
keepiaig^oat  of  the  mrU  or  aidiiy  or  aasisting 
the  garriann  :-^.  The  pretended  keqiing  out 
ofthe4hrt,oraidingandaapistingthe  garrison 
after  the  ehacge*  lining  OD\y  lybeiled^in  gene* 
nJLtennepb  is  not  retevaut,  unlsaa  aomeiiar- 
ticufaur  acta  of  keeping  out,  and  aiding  aud  as- 
sisting, hade  bein  condescended  upon ;  and  it 
is  nat  Jy helled,  that  aiUar  the  aaidchwge,  the 
sai4a  Mtddleloone  orNicolaone  did  uae  any 
acsia  of  hostility,  Qorao  much  aa  that,  they  dad 
bear  acmea  in  the  gvison  ator  that  tvme ; 
5.  The  pretended  (&rge  is  ^to  jure  nufi  Sii  to 
William  NicoUnn,  seinff  he  is  not  designed, 
hut  his  name  only  pett  JiMme blank  Nicolsone; 
awl  it  is  clear  by  the  act  of  parliament,  that  all 
eg(eeutioqs  wh^fhe  purttie,  name  and  sur- 
name aie  notsett  doun  with  their  designations, 
the  same  are  null :  6.  They  gave  obe9ienoe  to 
the  charge,,  aeing  it  appears  by  the  execution 
that  the  charge  was  giren  the  fyfth  of  Mav  ; 
and  it. is  ack^owledi^  by  the  indytment,  that 
the  said  James  lllidleloun  and  William  Nicol- 
.  son,  cpme  ont  after  the  13th  of  the  said  moneth, 
which  is  some  few  days  therafter :  so  that  if  it 
oosild  he  made  appear  .that  they  hade  bein  in' 
the  Bass,  y^t  It  m  efident  that  they  laid  hold 
iipoAthe  fifst  occasion  to  leave  the  garriaooe, 
saaing  it  is  acknowledged,  that  they  came  out* 
some  ftw  da^es  therafter :  7.  As  to  James 
l^idktoun,  if  it  could  be  made  appear,  that  he 
was  in  the  .Bass,  which  is  denyed,  it  is  offered 
to.  be  proven  that  he  cameout  before  the  chai^ 
was  ffiren  to  surrender  the  said  fort,  the  charge 
BOt  .Mng  given  till  the  ^fcfa  of  May,  and  be 
came  out  the  sabbath  day  before  the  Sd  of 
lUy- 

S.  Whereas  it  ia  alleadged  aa  to  William 
Wothvim,  that  he  came  in  about  the  tyme  for- 
aaid,  aiid  was  some  tyme  in  the  Baas,  and  did 
tbereaiWr  goe  abroad  to  England,  Flanders, 
France,  in  all  these  places  corresponding  and 
^oof^yn^n^  against  their  majesties,  and  that 
be  came  back  with  iateligence,  alwayes  denye- 
ing  ^e  same,  yet  it  is  lUt  relevant,  not  only 
for  the  .reasons  forsaids,  but  lykewayes  ter 
tliir  reasons,  thai  he  being  ane  Engjisbmani 
bonie,  k!^«r«sbut.s  youn^  |N>y  the  tyme  of  the 
BevolutioD,  about  mrUsin  yeires  of  ^ge,  or 


£86* 


^ ;  |uid/beiiig  att  that  tyme  the  earle  of 
?s  padge,  he  *" 


Dumlarton^a  padge,  he  went  over  to  prance 
with  the  earle,  and  gott  a  pass  from  the  king 
to  goe  over  to  France,  with  his  servants,  and 
the  pannall  continowed  with  the  earle  till  he 
died  ;  anid  be  is  not  yet  above  nyntein  yeires  qf 
age,  aoe  that  he  was  incapable  to  conspj^re  or 
corrdpood  against  their  majesties;  2.  It  is  ac- 
knowledged ny  the  indytment,  that  as  be  was 
none  of  these  that  surprysed  the  fiass,  so  he 
was  not  in  it  when  the  govemour  and  other 
persons  were  charged,  do  diely  ver  it,  nor  is  he 
mentioned  in  the  conncUl's  ordour,  which  is  the 
warrand  of  the  charge ;  and  albeit  he  hade 
bein  once  in  the  Basa,  yet  seiiig  he  left  it  some 
short  tyme  thereafter,  as  is  acknowledged,  his 
simple  being  there  cannot  iuferr  a  crime  against 
him,  ffar  less  the  crime  of  treason :  3.  That 
the  said  William  Wetbam  did  conapyre  and 
correapond  against  ther  nujestiea  and  with 
ther  eninues,  being  only  in  ^erall  tennes,  is 
not  relevant,  unless  the  particular  acts  of  con- 
spireing  and  corresponding  were  condescended 
upon :  4.  It  is  denyed  that  he  came  back  with 
inteljgenoe,  or  gave  any  help  to  thoae  b  the 
Baaa,  nor  ia  it  relevant,  the  inteligence  and 
helping  not  beiiup  cond^cended  upou. 

9.  Whereas  it  is  Ivbelled  that  the  defenders 
did  meitt  together  thinking  to  retume  to  the 
Bam,  but  were  stoped ;  it  cannot  be  so  much  as 
a  qualification  of  the  crime,  ffor  ffirst  what  their 
deaignewaa  being  ac^ttsaaimt  u  not  punishable, 
nixt  the  pretended  designe  did  take  no  effect, 
as  is  acknowledged,  and  soe  can  import  no 
crime :  3.  Their  meitting  together  could  be  no 
evidence  of  their  desiffne  to  f;oe  to  the  Bass* 
for  if  they  hade  aucn  a  designe  they  might 
have  made  it  much  more  effectwall,  by  goeing 
ain|^  allon,  then  goeing  altogethar;  but  it 
appeara  hy  the  whofl  tract  of  the  aflair,  even  as 
it  IS  mentioned  in  the  lybell,  that  if  it  could  be 
made  appear,  that  the  defenders  hade  facan  in 
the  Bass,  that  they  cameout  of  it  with  a  de- 
signe not  to  retume,  ffor  otherway  es  they  wou^l 
not  have  come  out. 

10.  Th&  indictment  of  treason  cannott  be 
sustained,  against  the  pannalls ;  because  it  is 
denyed  that  tliey  were  the  king's  subjects,  ai^d  • 
the  lawes  and  a^  of  parliament  against  treason 
is  only  in  relation  to  subjects  who  bare  dew 
alleadgeanee,  seing  the  crifne  of  treason  takes 
only  place  where  alleadgeance  is  dew,  as  is 
clear  from  all  the  lawiers  that  have  written 
upon  that  subject,  and  particularlie  Clarus. 
Lib.  parag.  Lese  Majest.  numb.  6,  who  is  po- 
sitive, *  Qnod  ille  qui  non  est  subditas  principi, 

*  non  dicitur  contra  eum  Committere  Crimen 

*  Lesice  Majestatis  et  it  eo  licet  ali^uo  pariicu* 
« lari  Jure  ut  offendi,   veluti   quia   officiatur 

*  de  foro  alicujna,  principis  si  taroen    ratioi^ie 

<  originis  veil  domicilij  non  sit  subditus  non 

*  dicitur  Committere  contra  eum  Crimen  Leges 

<  Majestatis.*  And  affirms,  it  hes  bein  many 
tymes  so  determined,  and  albeit  fforraigners 
opposing  any  king  or  state,  may  be  looked 
upon  as  enimiea,  yet  the^  are  not  guilty  of 
treason^as  is  dear  from  sir  Edward  Coke,  m 
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bis  title  of  HIph  Treason,  pi^  11,  where  he 
toakes  a  distbctioo  betwixt  a  flhmigfner,  who 
18  ape  enimie,  and  a  subject  who  ryses  in  re- 
'befiion,  that  ane  enimie  committing  open  hos- 
iiiy  in  the  natidn  and  taken,  is  only  to  be  po- 
nished  bj  the  marshall  lawe,  or  ransomed,  but 
that  he  cannot  be  indicted  of  treason. 

11.  It  is  alleadged  separatim  for  James 
Midleton,  all  way  es  adbereing*  to  the  (brsaid  de- 
fences,  that  it  is  offered  to  be  proTen,  that  he  is 
a  fforraigner,  being  a  Flandrian  home,  att  least 
faolden  and  repute  to  be  so,  so  that  as  to  him 
there  cannott  be  the  least  question,  that  the  in- 
dytment  of  treason  can  be  sustained  a^inst 

'biwi,  and  hf><c8n  onlie  be  treated  as  a  prisoner 
'of  w;irc ;  biit  there  will  be  no  neid  of  any  such 

Efohatione,  it  being  sufficient  to  give  him  the 
enefite  of  a  prisoner  of  ware,  semg  that  it  n 
acknowledged  that  he  came  from  abroad. 

12.  The  indictment  as  to  William  Wytharo 
and  Nicolson,  alviays  adhering  to  the  foresaid 
defences,  is  not  relevant,  albeit  it  could  be  proven 
that  they  were  subjects  borne,  yet  they  having 

2nftte  and  deserted  these  nations,  and  haveiog 
xed  and  taken  up  their  residence  in  fforraigne 
nationes  animo  remanendij  the  said  William 
Nico|;^rf  haveing  gone  abroad  about  20  yeirs 
hence,  and  ^ViJliam  Wytham  when  he  was  but 
14  yeirs  of  acfe,  they  cannot  now  be  considered 
•s  the  king  leidge  men,  but  as  fforraigners,  it 
bein^  the  constant  practice  of  all  nations  that 

*  Civis  originarius  renuncians  et  domicilium'also 

*  transfcrance  [alio  transferens]  civis  esse  desi- 

*  nit :'  as  to  :ill  effects,  as  is  clear  from  the  com- 
mon lawe.  Leg.  5,  parag.  ult.  dig.  de  captivo 
et  post  linun  [postliminio]  and  Gail,  Lib.  2, 
observ.  36,  ntini.  r,  and  tbe  lawiers  there  by 
him  cited,  and  Perez  upon  that  title  of  Cod.  de 
municipis,  [municipibus]  et  originariis  num. 

.  to  and  20,  so  that  the  said  Wilffam  Nicolson 
and  William  Wetham  upon  that  consideration 
lykewayes  can  onlie  be  looked  upon  as  pri- 
soners of  waiT,  and  are  in  the  same  case 
as  if  Ffrenchmen  or  other  fforaigners  hade 
come  to  recruite.tbe  Bass,  who  if  they  hade 
bein  taken  could  riot  have  bein  convened  for 
treason,  but  behooved  to  be  used  as  prisoners 
of  warr ;  and  the  lords  of  justiciarie  may  be 
pleased  to  consider,  what  may  be  the  conse- 
quence of  this  if  it  were  otherwayes  sustained, 
for  there  are  many  thousands  of  people  that 
come  from  France,  and  other  parts  of  the 
French  dominions,  who  hade  taken  up  their 
residence  in  Brittaine  and  Ireland  and  other  do- 
minions belonging  to  the  king  of  Brittaine,  who 
have  absolutely  quitt  France  and  the  French 
dominions,  and  are  now  no  more  looked  upon 
to  be  French  subjects,  but  suhjecits  to  the  king 
of  Brittaine  ;  and  if  any  of  those  or  others  of 
tbe  French  refugies,  whereof  there  are  verie 
many  in  the  kin^s  armies,  should  he  taken  pri- 
soners fiarhting  against  the  French  king,  then 
^  his  rule  the^ciiuld  have  no  quarter;  but  the 
French  king  might  proceed  against  them  for 
treason,  ancfyet  wee  sei  dayly  that  ther  is  no 
such  thing  practised,  but  when  any  of  the  re- 
f ogees  or  others  who  were  formeriie  French 
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SQ^eels  are  Udmn  priaonen  flghting  agaiine 
tbe  French  king,  they  are  treated  as  prisonat 
of  warr,  and  relieved  and  ransomed  as  other 
prisoners,  and  how  many  of  the  Britisb  snbjeeU 
are  in  the  French  armie,  and  actwallie  fij^iit. 
ing  against  oar  king,  yet  when  fijay  of  tScm 
comes  to  be  taken  prisonen  they  are  not  pa- 
nished  aa  traitors,  but  as  prisoners  of  warr,  aad 
the  king's  practyse  in  those  caices  oogbt  oer- 
tainly  to  be  the  rule  in  this,  and^  when  there 
were  manjr  prisoners  taken  at  Cremdak?,  ivheo 
actwallie  m  armes  feighiing  against  tbe  kin^, 
and  albeit  for  the  most  pairt  they  were  all  8arts 
subjects,  yet  ther  was  none  of  ihein  perseved 
for  treason,  but  were  all  of  them  treated  as  pri- 
soners of  warr,  and  were  sett  at  hberlie  opoa 
finding  caatkm  only  to  live  peareaMte  atid  not 
distuiv  tbe  government;  and  the  defenders, 
when  they  were  apprehended,  were  oot  in 
armes  nor  nseing  any  acts  of  hostility  a^iut 
the  goremment,  but  were  demainin^  them- 
selves  peaoeablie  in  the  countrie,  and  tbej 
should  nit  be  worse  treated  then  those  wbs 
were  taken  in  armes  actwallie  l^hting  against 
their  majesties,  and  dewreing  all  the  tyme  of 
the  late  civil  warres  in  Brittaine,  albeit  there 
were  many  prisoners  taken  upon  both  syds,  vel 
ther  was  non  of  them  persewed  for  trrasos,  wt 
were  used  as  prisoners  of  warr,  and  therfor  tbe 
pannalls  ought  not  to  pass  to  the  kndwledgeof 
ane  inqneat. 

Sir  James  Ogiivie  replies,  that  he  opponi  tbe 
lybell  as  declared  by  lord  advocat,  and  irbiehii 
relevant  notwithstanding  of  the  deleoeea  prs- 
poned,  the  crimes  lylidled  being  ezpresalie  ooa- 
trair  to  the  acts  Of  parliament  condesoeoded 
upon :  And  wheras  it  is  pretended  that  the 
saids  acts  doe  not  meit  the  caise,  it  is  aoswered, 
that  ther  is  no  disparitie  condescended  opoa  in 
the  defence,  and  lybell  and  acts  are  oppooed. 

2.  Wheras  it  is  pretended  that  ther  is  no 
spectail  tyme  condescended  upon,  tbe  indvt- 
ment,  is  opponed,  wherin  the  yieires,  moncUis, 
and  dayes  are  particularlie  mentioned. 

S.  The  pretence  is  no  weyes  relersnt  that 
the  pannalls  came  tVom  beyond  sea,  under  tbe 
command  of  a  superior  officer,  neither  docs  be 
lybell,  came  onlie  in  these  termes ;  for  first,  it 
is  lybelled  alltemative  that  they  came  by  com- 
mission or  without  it ;  and  altho  they  haoebeia 
under  command,  that  ean  no  wayes  earrind 
them  for  ryseiuff  in  armes  against  their  native 
«overaigne,  ana  assisting  those  who  msntaiBe 
the  ffort  of  the  Bass  against  antbority,  aid 
wheras  it  is  pretended  that  if  they  hade  dis- 
obeyed their  superior  officer  they  might  hare 
bein  in  hazeard  of  their  lives,  it  is  anawaioi, 
6rst,  that  is  denyed  that  they  were  in  any  such 
hazeard/  bot  esto  they  hade,  they  cao'  hiaoe 
non  bot  themselves  that  they  were  in  theie  cir- 
cumstances. 

4.  The  pretence  that  tliey  were  under  feu* 
and  haaeard  when  in  the  Bass  merits  no  answer, 
seing  their  goeing  there  and  conearring  with 
those  who  maintained  it  against  Ae  garer- 
menty  was  la  its^U'a  crime. 
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y  The  pretaee  is  most  fiivoloas  that  the 
Ijrbell  is  not  relevant  nnlesB  ane  act  of  hostility 
were  ly  belled,  lor  the  lybell  is  oppooed  that  thev 
wes  within  the  Baas,  beaiiiy  armea  for  bold- 
in|f  oTitoat;  AndthecaaeofM^Leodof  Assint 
is  nowayea  paralel  with  this,  for  he  had  only 
oonvoeate  some  men  for  nriaoning  bis  house 
and  defending'  himself  agfainst  the  carle  of  Sea- 
Ibrtb,  who  was  about  to  execute  leeall  dilli- 
gence  against  him,  and  therfor  the  lords  did 
most  jaatly  sostaine  the  convocation  only  to  be 
a  defofoement,  unless  apeciall  acts  of  hostility 
were  condescended  npon,  but  the  Baas  was 
theo,  and  ia  slill  maintained,  a^nst  hia  majea- 
ties  authorilie,  and  which  is  nottoar. 

6.  Whereas  it  is  pretended  that  simple  pre- 
sence ia  yet  lesa  relevant,  it  ia  answered,  that  in 
this  dreamatandat  case  where  one  of  his  ma- 
jeaties  flbrts  is  snrprysed  and  keeped  oat,  sim- 
ple preseDoe  is  nnquestionablie  relevant,  espe- 
dalhe  aeiog  ther  is  no  rationall  occasion  con- 
descended upon  for  the  pannalb  their  goeing 
there,  so  it  is  nnquestionablie  clear  that  thej^ 
randi  "* 
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I  aiding  captain  Midletoun  and 
othen,  who  were  in  armes,  mantaining  the  said 
A»rt  as  said  is. 

7.  As  to  what  is  pretended  against  the  rele- 
v»ncie  of  that  quahfication  of  the  lybeU,  that 
Midleloun  and  Nicolson  were  intercomuned, 
it  is  answered,  that  the  intereomnning  is  only 
condescended  upon  as  a  qualification,  seing  the 
holding  out  of  the  ffort  is  as  relevant  to  inferr 
treason,  heibr  they  were  intercompned  as  since, 
and  that  the  chai^ge  came  not  to  their  know- 
ledge is  most  frivolous,  seing*  the  heraulda  and 
tromneta  came  to  the  foot  of  the  rock  and 
aoonoed  their  tmmpets,  and  did  give  in  the 
Goppies  and  sommoods,  so  that  non  who  was 
then  in  the  ffort  could  be  ignorant,  but  the  in- 
tercomoaing  was  mainelie  designed  for  inter- 
pdling  his  majesties  oyr  snbfects  from  re- 
ceptins^  harbouring,  or  keeping  correspondence 
with  the  pannalls,  and  those  others,  who  were 
in  rebellion  with  them.  ' 

And  wberas  it  i»  pretended  that  they  were 
under  the  command  of  their  superior  officer, 
and  so  could  not  give  obedience,  the  ibrmer 
answer  is  opponed,  viz.  That  they  put  them- 
sdves  nddlesslie  under  this  necessity ;  9,  non 
€tmitat^  that  any  other  did  command ;  And  3, 
no  sojor  is  oblddged  to  obey  his  superior  officer, 
if  he  be  commanded  to  oommitte  ane  act  of  re^ 
hellion,  and  if  he  doe  it  is  on  his  perrill,  and 
bothe  he  and  the  officer  that  commands  an 
lyeaMe. 

As  to  the  pretence  that  the  charge  is  null,  in 
soa  ffarr  as  concenies  Wm.  Nicolson,  becanae  the 
execution  is  only  against  blank  Nicolaon,  with- 
out any  farther  designation  ;  It  is  anawered, 
thatjthe  execution  ia  opponed,  wherein  he  is 
designed  hhmk  Nicolson  in  the  Bass,  which  is 
sufficient,  but  esto  the  charge  were  null,  yet 
the  lybell  is  relevant,  altho  he  hade  never  bein 
chai]ged,  and  the  pannall  cannot  condescend 
on  any  irther  of  that  surname  that  was  in  the 
Bassattbemae;  whereas  U  is  alleadged  that 
tha  pMiall  Middhioim  «id  Nkokone   did 


fifis  obedienee,,becaase  they  were  tsken  within 
some  few  dayes  afler  they,  were  charged ;  it 
is  aoawered,  thia  ia  nowayes  relevant,  niiless 
they  had  actwallee  come  and  surrendered  them- 
selves to  some  person  in  authority  under  their 
maiesties,  as  ane  sheriff  or  magistrat  of  ane 
buqrb  royal],  and  this  ia  not  so  much  aspre« 
tended. 

.Wheseas  it  is  alleadged  for  Wetbam,  that 
it  is  denyed  that  he  waa  bringing  intelligence  ; 
itisanswered,  that  this  is  only  condescended 
upon  as  a  qualification,  and  appears  to  have 
bein  truith,  but  his  majesties  advocat  will  not 
burden  himself  with  the .  probation  therof,  the 
lybell  lieiog  relevant  without  this  aggravation. 
As  to  the  alleadgeance  that  he  was  but  fbor*- 
tein  years  of  age  att  the  Revolution,  and  that 
he  was  the  earle  of  Dumbarton's  servant,  who 
got  a  pass  for  himself  and  the  pannall,  and  his 
other  servants  to  goe  to  France,  it  is  answered, 
that  hia  goeing  to  France  is  not  any  pairt  of 
tlie  lybell,  seeing  what  is  offered  to  le  proren 
against  him  is  that  he  was  in  companie  with 
the  other  rebella  who  were  in  armeswithm 
tbe  Bass,  and  that  he  is  not  contained  in  the 
coundlls  ordour  meritts  no  anawere,  for  that 
might  have  bein  occasioned  by  the  ^nrant  of  the 
true  information  of  the  matter  of  ftct ;  but  it  is 
believed  that  he  was  not  there  att  the  time,  but 
that  be  was  out  getting  intelligcnoe  as  aaid  is, 
and  waa  taken  in  his  return,  and  to  that  pre- 
tence that  there  is  no  speciall  act  of  conspim- 
de  condescended  upon,  the  advocat  maka 
noe  farther  use  therof  but  as  ane  qualification, 
and  certainly  noe  person  is  guilty  of  perduel' 
lion,  but  is  alao  guilty  of  conspiracie. 

8.  That  they  were  goeing  back  to  the  Bass, 
is  lykewayea  onl^  insert  in  the  lybell  as  a  qua* 
fication,  and  which  has  bdn  evidently  true  io 
matter  of  fact,  seinor  they  winre  taken  and  ap- 
prehended about  Whitkirk,  when  they  were 
travelling  under  night 

9.  Wheraa  it  is  pretended  that  Midletoon 
waa  borne  in  Flanders ;  and  therfor  he  ia  noiie 
of  their  majesties  sub|«cts,  and  oweth  them  noe 
alleadgeance,  and  ao  caonott  be  guilty  of  per- 
dndlion ;  it  is  answered,  it  is  aduiowledged  to 
be  the  opinion  of  all  lawiera  that  treason  can 
only  be  committed  by  anhjects,  but  here  tha 
pannall  is  presumed  to  be  such,  ffor  first  his  pa- 
rents wer  home  in  this  kingdome,  and  he  himsdf 
has  a  Scota  name,  and  his  mother-in-lawe  does 
still  live  at  Fakirk,  and  therfor  he  is  presumed 
to  have  bdn  borne  himself  within  the  kingdom  ; 
but,  S.  He  was  found  in  rebdlion  within  the 
kingdome  with  severall  others  who  were  Scots- 
men ;  and  S.  There  can  be  no  instance  given 
that  ever  the  king's  advocat  was  putt  to  prove 
that  a  person  of  a  Scots  drename  taken  m  re- 
bdlion within  the  kingdome  was  ane  bom  snh- 
ject:  4.  Albdt  it  were  proven  that  he  were 
a  ffi>raigner,  yet  haveing  cdme  to  tbe  kingdome 
to  assist  the  subjects  against  their  native  aove- 
raigne,  he  is  therby  drt  and  pairt  of  their 
crime. 

Whereas  it  is  pretended  for  Wetham  and 
Nioel^oiifilut  aMMNigh  ibay  M^  ^^w  Bii* 
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iMifnfadi^yiithwriMdeidcwrtid  hb 
jeatief  oomiDioiif^  sm  had  aetwalUe  lelled  re- 
aideiKe  ehewhere  ;  ItisAiifwerody^Hwiio,  thai 
the  matter  of  fact  it  denyed  aa  beHi^  cidiim* 
fiious  ;  but,  dd.  Eato  it  n^are  true,  g»t  it  ia  ao 
wa^ea  relevant,  becaiipe  thesf  were  jml^eota 
ajk  origine,  and  tberelbir  are  abli  beiHid  to  give 
alleadgeance,  especiallie  when  found  within  the 
kingdome ;  and  3.  They  were  airt  and  pairt 
by  eoncurrinjgf  as  said  is. 
-  Whereas  it  [is]  pretended  that  it  mav  be 
-of  dangerous  consequence  if  the  pannalla  he 
M9UtBD^,  and  undei;goe  the  painea  Ivbelled, 
mmng  the  French  refufpes  who  were  in  his  ma^ 
jesties  senrice,  solne  of  whom  are  taken,  may 
•ofifer  upon  this  account ;  it  is  answered,  that 
the  pannalls  are  nowayes  oonoeirlMd  tbcrwith, 
4his  being  e  measuM  of  government,  and  their 
inajesiies  may  indemnifie,  or  ordour  the. ex- 
emption of  the  sentence  as  accords,  but  this 
oan furnish  them  with  no  lefpil  defence;  and 
whereas  it  is  pretended  that  in  the  late  dvill 
•warra,  noe  person  who  was  taken  piisoner  did 
ever  suffer  tor  thetr  being  in  armes ;  it  is  an- 
•wered,-that  the  eontrair  is  too  well  knewen, 
■cing  the  duke  of  Hamiiton,  the  marques  of 
MontCDS^  the  earle  of  Holland,  lord  Capdl, 
and  several  other  sabieeta  of  the  best  rank  and 
quahlie,  were  execute  upon  no  other  account, 
but  that  they  hade  hein  in  armes. 

And  wheras  it  is  pretended,  that  non  of  theoe 
tdcen  at  Cromdale  were  brought  to  a  tryall ; 
it  is  answered,  that  first  they  were  nndjuestwu- 
ablie  in  rebellion,  and  many  who  werem  armes 
att  that  tyme  are  forfauUed  upon  that  account, 
as  particttlarlie  the  earle  of  DumfermUoe,  vis- 
coOnt  of  Duudie,  viscount  of  Frandraight, .  the 
laird  of  Pittour,  and  many  others ;  and  if  noe 
person  did  lose  their  life  upon  the  forsaid  ac- 
count, it  is  but  allenarlie  the  effect  of  their  ma-, 
jesties  clemeneie  and  bounty,  in  respect  wherof 
the  defences  ought  to  be  repelled v and  the  pan- 
■alb  ought  to  pa«i  to  the  knowledge  of  the  in- 
^ncist. 

Sir  Pairkk  Hume  duplyes,  that  the  dances 
aMopponed,  whksh  stand  relevant  notwithsland- 
ing^tthereplye,iand  doeth  foUie  answere  all 
that  is  now  allea^,  only  he  will  take  notioe 
of  some  few  jparticolars  for  the  ferder  clear- 
ing of  the  defences,  and  first,  wheras»it  is  al- 
lcdged,that  the  particular  tyme  is  condescend- 
ed upon,  the  lybell  is  opaoned,  which  albeit  it 
eondescends  upon  moneths  and  yeires,  yet  se- 
iog^  the  iybell  takeff  in  all  the  yeires,  witbont 
condeseeadioff  upon  a  particuhir  tyme  when  it 
isaHeadged  the  crimes  were  committed,  it  is 
an  one  as  if  it  hade  betn  lybelled,  that  the  crime 
was  committed  on  one  or  other  of  these  yeires, 
and  snefa  ^  gaaerall  indictment  can  never,  be 

^  Whereas  it  is  alleadged,  that  the  Jybdl 

■Miitiene  the  crimes  as  paraleil  to  those  men- 

-tisBedin  the  acts  of  partianMnt  condepoeoded 

upon ;  it » answered,  the  acts  are  oppaned, 

laadflhe  indytmentliihiff  compared >wifth.  the 

*«is,4l  wiU  appear  that  t£e  <«K  avU  ialyUM 
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^.  Wher^itiaalleadg^tbatthii|}yi 
a^temativ:^  that  tb^  pawAk  «tli)er  tiikt 
without  coipnuiision    came  iner ;  it  ii  • 
swered,  that  albeit  the  lybell  W  thatlkf^ 
nails  oMPe  o^,  by  -or  witbost  i3mBim» 
from  the  la^e  king  Jamea,  yettbelykttlai 
that  the  pannalls  came  under  ooiiiBwi4tf# 
lopell  Gnihame,  or  some  iAhgt^mnnim 
Dunkirk,  it  b  sufficient  to  lib«ite  timpani 
for  treasone  that  they  came  nod^  ooMPni  4 
superior  officers  whose  comnaDdi  tbjit 
obleidged  to  obey,  and  whbb  liy  tkebnfll 
practice  of  all  nations  does  lib^t|ami 
that  circumstance  from  a  ponisbniil  km^ 
a  erime,  and  the  pfmnalb ivsieao^tfk^VM 
seeing   they  were  spuldieis  b  4be  M 
armiefi  long  before  the  Aevolutiea,  vsof/i  0 
Wetham,  who  went  over  with  bis  wiUraa 
that  tyme,  who  hanitf  qaitt  bis  nstive  m  lb 
trie  might  lawfullie  tidce  on  as  a  iqiBrdb  K 
toon ;  so  that  neither  their  cemeiog  anm  |i 
gseing  unto  the  Baas,  being  still  nods  9$r  |i 
mvnd  as  said  b,  could  make  then  1  joUi  k  n 
any  crime,  ferr  less  treason,  neither  tbuhl) 
curreij;^  to  the  holding  out  of  the  BmI)  M 
beiog  still  under  command;  andistodai' 
stance  in  the  ease  of  Assint,  the  ftnkilhl 
exactlie  in  thb  case,  and  the  paoiiiUi«ieiif 
much  more  iavourable  caae,aeii^  Antk0 
there  at  hb  owen  lihertie,  which  the  dMi 
were  not.  ^ 

Whereas,  it  is  aUeadged  ;  that  siiigh  )t 
sence  in  this  circumstanlbt  caise  ktatm 
in  keeping  out  any  of  the  king's  ffoitif  Ml 
there  was  no  ratii^nall  account  of  their  f4| 
thece ;  it  is  answered,  that  naked  pissactll 
an  ^imie,  was  .never  sustained  to  itS^i 
crime,  for,  if  that  were  sustained,  tbea  allfl 
sons  present,  whither  enimiea  orfrwidii^ 
be  guilty  of  treason,  and  the  aopMDt  d^ 
defenders  cotning  over  b  mentMosd  iatb 
dytment  itselfe,  Uiat  th^  came  fnmi 
and  under  oonwnand,  and  it  b  a  retie 
account  that  they  behooved  to  come  fier«i 
they  were  QommanUed. 

Whereas  it  b  aUedged,  that  the 
rendering  the  Bass  was  suffioeatl/ 
known  to  the  pannaUs,  it  b  afasolatl|  J^ag 
that  the  same  came  to  their  kno«M^»^^ 
execution  bearae  onTy  that  itwaseiilj|# 
a  huckek,  and  the  enlarge  beio|^.ma^  *0 
oipall  ground  of  the  inc^tmeot,  if  that  vH 
valid  the  indytroent  must  fall,  e , 
Nicabane,  it  being  bbak  as  to'his 
name,;  and  does  not  .bear  that  be  m  J^^ 
Bam ;  hut  whither  they  wore  lawfelhe 
or  not,  the  indytmepl  cannot  besvti 
^.the  defenders,  seing  they  were  a<Aia< 
city,  in  the  oifoumstaacea  tkeyvcrejaf 
obedaeqce,  being  under  the  coBUBaadjf  ^ 
and.  80  soon. as  they  gott  — *- 
-came.ottt,  and  it  was  not  ^^ 

to  u&derthemaelveitoamagistiai»IMY! 
aoe^siieh  charge, in  the  l^ltsfs,  M^^ 
'•nffittant  that  t£ey  came.  out,.  loAvbi^ 


Ml] 


jf&r  High  TriasM. 

QpoBi  llity  were  peaonUie  bt- 
hsKff^  tkemmkweB^  and  not  niAemg  anie 
MdriNttCieor  aatof  hartBiij in  tfaeoountm; 
Wh«M  it  k  alleadfed^  tbat  it  k  not  necManr 
for  their  maieatiea  advocat  tovrtffe  that  Midle- 
tarn  WW  a  bartie  iaigaet  of  tnii  nation  ;  It  is 
iostrerad,  Ibat  alMt,  wlien  ScMamen  dwaUiofif 
within  tliekltogtloDi  thonld  ryae  in  amies ordoe 
iojr  aei  of  tebellion,  ther  is  noe  netd  to  prore, 
tkit  ibtj  ire  (Mtne  anijects,  beoaoae  die  pro* 
MmptaOB  \^€k  agmnst  tliem ;  hat  when  per- 
BMieo  eomeiii^  firom  abroad,  cspecialhe  when 
they  haire  been  a  hwr  tyme  abroad,  the  pre- 
nnption  lyes  then  mr  them  that  thev  are 
flbrraigners  home,  and  therfer  my  lord  adrocat 
must  pnif9e  that  tliey  are  sobjeeta,  and  it  is 
not  enoogh  that  the  said  James  Midletoon's 
parents  were  bottie  in  SeotHmd,  and  that  lie 
KiflMeHe  is  of  a  Soots  name,  for  albeit  his 
parents  hade  bein  borne  in  Scotland,  yet  he 
himseMe  might  be  home  abroad,  as  tmeiie  he 
was,  and  there  areteany  of  Soots  names,  that 
are  ffbtraigners  borne ;  and  if  need  beis,  it  is 
positiTely  offerred  to  be  proven,  that  he  is  a 
Flandfian  borne.  Whereas  it  is  alleadged  that 
the  said  James  Biidletonne  and  the  other  pan** 
nails  theire  oomeio^  to  Ihe  kin(^ome,  and 
joy tting  with  rebdls  m  Srmes  agamst  tlie  jgo- 
vemment,  is  airt  and  pairt  of  the  erime ;  it  is 
answered,  that  they  cannot  be  pnnctpallie  lyea- 
Ue  for  the  reasons  forsatds,  neither  can  they 
be  IveaUe  as  airt  and  paiit  whieh  can  be  noe 
fkrther  extended,  bat  only  to  consider  them  as 
flbrraigners  and  strangers,  and  be  noe  more 
found  guilty  of  airt  and  pairt  to  inferr  treason 
then  if  native  Frenchmen  or  other  fforrainiers, 
hade  come  over  to  the  assistance  of  the  Bass, 
in  which  ease  the  oonld  only  have  bein  treated' 
as   prisonen   of  war    when   appiehooded ; 
whereas  it  is  aHeadged,  thatthe  pannalls  being 
subjects  ab  ort^iae,  are  so  oblelged  to  give  al> 
leadgeance,  it  is  answered,  thatthe  former  de- 
Ibnceastothatis  opponed,  and  the  defenders 
especialKe  MidletDUn   and  Nieolson  haveiog 
gone  ri»road  before  the  Warr  broke  out,  and 
bein^  netaalRe  in  the  French  serviee,  they 
havemg  qoitte  all  their  interest  in  this  king- 
dome,  and  taken  np  tlleir  reridence  elswhere, 
they  Were  noe  farder  tyed  to  alleadgeanoe  to 
that  priiice  where  tfa^  were  borne,  as  was 
plead  in  the  eue  of  the  bischop  of  Saram. 

And  whereas  it  is  alleadged,  that  in  Ae  late 
civill  wanes  many  persones  of  qualij^  snfibred  ; 
If  is  answered,  that  they  did  not  soffir  properKe 
ftr  being  taken  in  arm^,  bat  as  having  done 
ether  acts  against  the  government  for  the  tyme. 
Nixt  whatever  may  be  alleadged  as  to  chief 
commanders,  who  are  their  owen  masters  and 
att  freedome,  there  can  never  be  mie  instuiee 
given,  in  the  case  of  single  souldiers,  or  other 
uferior  perMoes  under  command,  and  that 
ever  they  were  conteened  fbr  traasone  or  snf- 
lered  a  ea^tall  panishment  upon  that  aecomit ; 
and  albeit  the  viscount  of  Dimdie,  my  ford 
Dumfhrmline,  and  others  were  forfiialt,  yet  all 
theoe  ware  chniT  commanders;  B^  non  of 
the  0oaidieri  uifdcr  Ihem.  or  who  were  taken 
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at  Oromdale,  were  either  fibrikalt,  or  made 
subject  to  any  ponishment,  but  Were  sett  at  li* 
bertie,  upon  finding  of  caution  to  secure  the 
peace;  and  which  was  the  practice  of  old,  be  . 
the  Israleits,  wherin  the  case  of  the  unjust  warr 
of  the  kinff  of  Syria  against  the  Israelits, 
the  armieofthe  king  ofSyria  having  (alien  in 
the  haada  of  tbd  Israeleits,  the  king  of  Ift-* 
reel  having  enquired  att  the  prophet  Elisha^  if  h* 
should  ^tte  them,  the  prophet's  answer  was^ 
Thou  shall  not  smite  them,  wilt  thou  smite  those 
whom  thou  has  taken  with  thy  sword  and  thy' 
bow ;  Sett  bread  apd  water  before  them,  and 
let  them  eat  and  drink,  and  goe  to  their 
master.  And  if  the  defimders  shall  be  other 
wayes  treated  then  prisoners  of  warr,  it  miffht 
be  of  verie  dangerous  consequenee,  and  Siia 
being  a  militarie  affair,  it  is  preper  to  be  deter- 
mine bv  the  rules  and  cnstomes  of  warr,  and 
dierfor  the  defenders  hiimblie  desyre  that  the 
lords  of  justtciarie  weald  be  pleased  to  re*' 
present  the  whole  case  as  it  now  stands  to  bin 
sacred  mayestie,  who  knowes  exactlie  weelt 
these  affaires,  that  his  maiestie  may  dedare 
his  royail  f^leasure,  whither  the  dafendera 
shonUi  be  treated  as  prisoners  of  ware,  and  m 
the  meantyme  to  delay  aiaie  iarder  nrocedure 
in  tliis  process  tHl  the  king's  pleasure  nc  known; 

Mr.  Jokn  Frank  alfeadgee  fer  Mr.  Wethomy 
that  he  being  still  minor  he  is.  not  oUeidged  to 
answere  to  any  crime,  by  whish  he  may  either 
lose  Hfe  or  limb,  as  is  most  dear  by  the  most 
andent  of  our  lawes  recorded  in  the  migeslie, 
book  S,  cap.  43,  parag.  11,  if  any  minor  b 
ohallei^fed  of  feilonie  and  be  within  age,  he 
shall  not  be  eosspeUed  to  answer  tberenenit; 
but  when  he  is  major  be  shall  amrwer,  mnjAl 
less  ought  he  to  be  oblddged  to  deibnd  in'  a 
criffliufdi  porsuite,  ^  ubi  colore  juvenile  po- 

*  test  dicere,  veil  tacere  <oood  deoere  potest** 
As  Our  oountrieman  M^Kensie  hes  dtnerved, 
and  since  by  the  late  aet  of  parliament,  act 
90,  pari.  1st  Charles  9,  mhiors  within  sixteen 
are  not  uunishable  with  death,  even>fiw  eume-» 
ing  or  beating  of  parents,  wbkh  is  and  at* 
trocious  homd  cnme  pUinlie  against  thd 
light  and  lawe  sf  nature^  iarr  less  ought  they 
fbr  such  crimes  as  are  ■*  in  aoidbns  juris'  uA 
imqnestionableby  theleameaestdo^iors;  and 
wee  have  ane  exodlend  ntle  in  lawe,  «Leg.  108, 
l>feg.  '\  de  regulujunSf  *  feib  in  omnibus  pona* 
'  libusjudiciiset  sstati  et  impmdeiitise  eaoeari* 
tur,'  ltiBfVirderaUeadgedforMr.Wetham,that 
he  being  ane  Englishman  borne,  his  eircum- 
stances  doe  plead  ane  exemption  from  4he 
crime  fbr  which  he  m  indyted,  in  respect  both 
the  natore  of  the  crime  and  the  probation,  and 
puvishmentvr'ofin  England  differs  fk'om  tba 
lane  of  Sootknd.  ' 

I       ■  I    .  •■■.**■■    ■mil  11  .  .1    I       II.    mt,»     nil  > 

«  This  should  be  *  ubi  colore  jilveni1i]^otail 

*  dicfere  vol  taoerefsod  d  nooese  potest'  It 
oecuis  in  Maakentte's  Cdmfaiak,  Fart:  1|  it. 
1,  s.  5. 

t  This  ohouldbeDig.'Iib.  50/tit.  tr,]«* 
108. 
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name,  it  dcngncfl  him  Bfieoboiie  in  the  Bas, 
and  with  the  rebella  there,  and  noe  other  Ni- 
colaoo  is  eradeaoeiided  on,  and  the  fbnaid  de- 
signation  of  all  of  them,  ia  premiaed  immedi- 
ately to  iheir  names. 

6 .  That  Midletoan,  or  any  of  them,  are  not 
Scotsmen,  is  not  ineambent  to  the  pewewer  la 
pro?e ;  the  peraewar  granta  that  it  is  a  neoci- 
sarie  qaality  to  the  crime  of  treaaone,  thai  the 
persone  accused  be  aitlier  via^iird  out  Jure  9iih' 
ditutt  hot  simse  Midletoan  and  all  othcn,  laart 
be  presamed  to  be  baveing  all  the  appMraaee 
of  Bcotsmeo,  and  being  found  in  compaoie  with 
Scots  rebeHs,  holding  out  treasonaUie  a  fort 
within  the  kingdome,  and  that  he  earn  from 
abroad  signifies  nothing,  since  the  rest  of  the 
companie,  that  came  with  him,  came  \yht- 
wayes  from  ahroail,  and  yet  are  uadooblediie 
Scotsmen,  ap  that  his  comeing  from  abrowi, 
in  this  manner,  doeth  raither  presome  bim  to 
be  a  Scotsman,  seing  Scotsmen  and  noa  else 
seem  to  have  entered  in  that  conapirade. 

But  7,  tho  be  were  a  stranger  all  ofcr,  yet 
joing  with  Scotsmen  in  their  treason  or  rebel- 
lion,  he  is  airt  and  part  of  treason,'  and  it  were 
ane  absurditie  unheard  of,  to  afiirme  that  t 
stranger  joining  with  unatural  traitors  to  tike 
away  the  Kfe  of  their  prince,  should  not  he 
^tty  of  treason,  and  for  what  is  objected,  tbit 
if  he  were  principall  actor  he  would  not  he  i 
traitor,  ergo  he  cannot  be  airt  and  pabrt  It  if 
a  fioa  M^tttVtir,  for  even  a  woman  asnatiag  a 
man  to  the  rapt  of  a  rirgine^  would  be  airt  and 
pairt  of  the  rapt,  and  a  spado  asaisting  in  the 
crime  of  adulterie  would  be  airt  and  pairt  of 
the  adulterie,  altho  both  uncapable  to  be  pna- 
cipal  actors. 

8.  To  affirme  that  a  oountriemans  residiogp 
elsewhere,  for  n^er  so  lon^,  wears  out  the 
character  of  his  ori^nall,  or  liberats  him  from 
his  alleadgance,  is  against  reason,  and  the 
opioion  of  all  lawiers,  nor  is  the  instance  of  the 
pleading  to  the  contrair,  by  reverend  chuieb- 
men,  worth  the  notioeing,  and  as  for  Wethaoi,. 
tho  ane  Eoglishmao,  yet  he  ia  a  ^oi^  as/as, 
which  as  to  both  priTiledges  and  crimes,  coo- 
foonds  the  two  kingdonws,  and  hesydes  he  ist 
rebell  here,  against  hii  natorall  prince. 

9.  As  to  the  late  civill  wares,  it  is  oertaio 
that  none  were  deroained  as  traitora,  hi»c  taifi 
and  in  Monmouth's  iuTasion,  it  is  weell  cooo^h 
knowen,  bou  pri?at  souldiers  were  demaiaM, 
and  he  is  ill  read  in  the  warea  betwixt  the 
bonae  of  Lancaster  and  York,  that  hath  vX 
found  hundreds  of  prirat  souklieis  hanged  op 
botif  sydes. 

10.  As  to  the  instance  of  the  Syriaos,  it 
seems  the  defender  forgoU  that  that  companie 
waaa  companie  of  pure  fforraigoers,  forioj 
thing  that  appears. 

11.  As  for  the  representation  to  the  king) 
eraveii,  the  loitls  will  noe  doubt  doe  in  tbat  as 
they  'shall  see  cause,  but  for  the  conspqueoces 
that  this  instance  of  justice  may  import,  tbey 
will  certainly  be  of  adf  lUitage  to  the  ga»w"|- 
ment,  but  cannott  break  the  least  measure  of 
^r  ware,  fior  besyds  that  it  may  detcruom- 


Mv  Lord  Advocat  tripliefe,  to  the  answers 
and  aaplyes,  the  ind^tment  and  replyes  are  op- 
poned,  and  as  to  the  indytinent  not  being  spe- 
dall  and  particular,  as  to  the  tyme,  dav,  and 
moneth,  it  is  answered,  that  the  crimes  charged 
doe  import  a  tract  of  tyme,  some  of  the  pan- 
nails  being  longer  and  ahorter  tyme  in  their 
rebellion,  but  the  lybell  hath  definit  limits,  and 
k  does  not  appear  that  the  pannalls  are  pre- 
judged of  any  defence  competent  by  the  la- 
titude contained  in  theindytment,  in  which  case 
the  persewer  would  have  condescended  more 
particulariie. 

8.  The  crime  snbsnmed  upon  are  the  same 
with  these  condemned  by  the  act  of  pariiament 
Jybelled  on. 

3.  The  indytment  beares  the  mainer  of  the 
pannalls  their  comeing  to  the  Baas,  because  it 
was  so  formed  npon  their  own  confession  be- 
fore the  counoill,  but  it  is  not  lybelled,  that 
they  come  either  by  command  or  commission, 
bat  eirpnesslie  that  they  came  by.  or  without 
commission,  and  only  under  command  of  Ora- 
hame,  which  is  ane  aggravation,  and  noe  ei- 
tenuation,  tbat  they  came  in  a  formed  com- 
panie to  invade  their  own  oountrie,  and  assist  re- 
nells  against  their  king  and  aoverai^e,  and 
tho'  tbey  liade  come  by  command  as  is  not  ly- 
belled, yet  it  hade  been  noe  defence,  since  noe 
nomikiand,  especiallie  of  a  fibrxaigne  prince, 
can  defond  in  the  case  of  treason  ;  and  if  the 
defenders  logick  were  |pood,  a  regement  of 
Scotsmen,  invading  their  .native  conntrie  by 
command  of  the  French  kine,  shoold  be  free 
of  treason  or  rebellion,  which  is  abanrd,  nor 
in  such  a  case  is  there  the  least  distinction  be- 
twixt commander  and  sojor,  all  these  pretences 
heiog  j^roundless  in  the  case  of  treasone. 

*4.  Simple  presence  as  lybelled,  tliough  it  be 
not  sollie,  is  yet  relevant  in  that  circumstantial 
case ;  where  a  Companie  of  men  posesses  them- 
selves of  a  ffort  and  holds  it  out  against  the 
government,  and  aome  joyne  and  abyde  with 
them,  and  give  noe  account  for  what  els  they 
came  there,  and  if  simple  presence  in  this  caice 
ahooM  not  be  suatained,  it  might  happen  that 
the  faaill  rebella  might  escape,  becauae  tbey 
might  be  seen  and  discovered,  over  the  walls, 
and  yet  not  one  of  them  sein  in  armes,  but  the 
persewer  is  not  straitned  in  this  point. 

5.  The  indytment  lybells  the  charge,  and 
intercomoning  only  as  ane  aggravation,  for 
though  noe  apch  charge  hade  bein  given,  the 
keepers  out  of  the  Bass  are  nottorious  rebeUs, 
who  have  sh^ed  tbeir  hostility  against  their 
king  and  oountrie,  both  by  holding  out  the 
ifort  forciUie,  and  bv  many  other  nottour  acU, 
and  when  rebelb  do  either  take  a  ifort,  or  ap- 
p^r  in  the  fetlds  in  armes,  the  chargeing  thcim 
to  render  or  lay  down  is  only  aoe  act  of  fovour, 
and  the  interoomuning  enahewing  is  only  te 
putttheleidgesinfiid/a/de;  but  the  holding 
put  of  the  ffort  by  armea,  ia  rebellion,  and  the 
joining  with  each  rebelb  in  armes,  are  guilty 
thereof;  but  beayds,  and  for  superabuodanoe, 
the  charge  against  Nioohoneand  all  of  them, 
is  lawfulT,  beauMW  tbougti  it  bear  not  his  font 
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ton]!  ovmriemcD*  wlierof  we  hare  too  manj 
abroftd,  from  invading  their  ooantrie ;  it  maj 
also  be  of  singular  influence  to  reduce  the  Baas; 
and  aa  to  the  warea  abroad,  the  rulei  are  better 
Uid  down,  and  more  certainly  obienred,  on 
both  ayds,  then  that  the  case  of  the  paonalla, 
which  ia  everie  way  special!,  should  make  the 
leaataltieration ;  and  in  effect,  hou  fair  and  iust 
soerer  a  ware  may  be,  yet  traitors,  as  well  aa 
S|iyes,  are  knowou  to  be  excepted  on  bpth^sydes, 
and  how  this  exception  may  be  leas,  or  more, 
obeerred  in  the  ciemencie  or  politick  of  the 
Inog'a  and  princes,  on  both  ayds,  it  concemes 
not  thia  tryaall  and  justice. 

19.  For  what  is  objected  out  of  the  Majestic, 
it  deaenres  noe  aaswere,  being  absolet  and  in 
effect  oontrair  to  the  loioweb  law  of  all  the 
worltd,  where  minors  are  judged  doli  capaca  as 
to  crimes  apeciailie  attrocious,  crimes  socb  as 
treaaoQ,  in  the  first  place,  and  though  by  oar 
act  of  pailiament  a  minor  committing  a  crime 
under  1^  yeics  of  age  be  sometyme  excused  a 
p^oid  orduuuidj  yet  it  signifies  nothing  in  this 
caioe,  besides  the  Majestic  apeaks  of  ffelionie 
and  not  o^  treason ;  and  the  ffelionie  appears  to 
be  aome  feudal!  delinquencie  against  the  supe- 
rior, or  da  the  author  its  lyke  hade  nc^  been 
soe  farr  out  of  purpose. 

As  to  Wetbam's  youth,  and  being  ane  £og- 
lisbman,  it  ia  allreadie  answered,  and  thertur  it 
ia  crared  that  the  pannalla  may  pass  to  the 
knowledge  of  ane  inqueist. 

The  Lords  continow  this  tmall  till  the 
twentie  first  instant  att  one  a  docK  in  the  after- 
noon, and  ordaines  the  pannalls  to  be  caryed 
back  to  prison,  and  the  witnesses  and  aamers 
to  attend  ilk  peiaone  under  the  paine  or  5300 
merks. 

FebruarU  31, 1694. 

My  Lard  Adroeat  dedarea  he  inaiata  at  this 
dyet  againat  John  Trotter  and  Alexander 
M^CIeiah  for  the  Crimea  lybdled  against  them, 
and  cravea  mterloeator  upon  that  pairt  of  the 
JybeU. 

Interlocutor. 

The  lorda  commissioners  of  justidary  haTe*- 
ing  considered  that  part  of  the  inUytroetit 
againat  John  Trotter  and  Alexander  M^Cldsh 
the  pannalla,  they  find  the  same  relevant  as  it  is 
lybelled  against  them,  to  inferr  the  crime  and 
paine  of  treason,  and  remitta  the  same  to  the 
knowledff e  of  the  assyse. . 

8U  SiUfierildlur,    David  Home,  I.  P.  D.  C. 

My  lord  advocat  craved  the  lords  interlo* 
qaitor  upon  John  Trotter  and  Alexander 
M*Cletsh's  confessions  emitted  uponihe  nyn- 
teinth  instant  in  thdr  lordsbips  presence  and 
before  the  whole  assyse  in  face  of  court;  whi- 
ther the  same  be  a  judidall  and  probative  cop- 
fessiooornott 

The  k>rda  fiinds  the  forsaida  confessiona  awn 
emoiitted  before. them  and  the. assyse  to  be 
both  jndidal  and  probatire. 

Sic  SuUcribitur^    David  Home,  I.  P.  D.  C 
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Patrick  M'Cara,  late  baily  of  }re  Gannogat. 

James  Edmodstoun,  merchant  in  Edinburgh » 

Robert  Hepbume,  of  Bearfoonl.  .    . 

William  Somervaill,  wright  in  Edinburgh. 

Geoige  Yorkstonn,  goldsmith,  there. 

Sir  Andrew  Murray,  of  Murrayshall. 

James  Cleihmd,  younger,  merchant  in  Edin- 
burgh. 

David  Cathcart,  of  Glendnsk. 

Alexander  Thomison  Deacon,  conveener, 
there. 

Thomas  Young,  late  bailzie  of  Edinburgh. 

Thomas  Young,  merchant  in  Edinburgh, 

Thomas  Hamtftoun,  masson,  there. 

John  Fergusson,  tanner,  there. 
'  George  Dalgleish,  lorimer^  there. 

John  Lindsay,  merchant,  there. 

The  Assyse  lawfulHc  sworne,  no  objection,  of 
the  law  io  ye  contralr. 

My  lord  advocat  for  probation  addoced  the 
witnesses  after  deponeing,  viz. 

Jama  Dauglatj  vintiner  in  Edinburgh,  aged 
threttie  eight  ydres,  maried  purged  and  swome, 
depones,  that  the  three  accompts  marked  by 
my  lord  Crocerig  as  praceses  or  the  court,  are 
the  deponenta  band  write,  and  two  of  them 
snhscrtved  by  him,  and  that  he  bought  the 
treea  with  the  butter  and  cheese  mentioned  in 
the  accompt  of  ffyve  and  fyftie  pund,  att  the 
pannall  Jonn  Trotter's  direction  in  the  moneth 
of  Aprill  last  past,  and  that  the  pannall  gave 
the  deponent  the  money  for  paying  tberof :  that 
after  the  boat  was  taken  at  Aberuour,  ihe  pan- 
nall John  Trotter  told  the  deponent  that  the 
twelve  trees  or  barrells  that  were  bought,  were 
designed  to  be  sent  into  the  Bass  with  beer  or 
ale,  that  the  said  pannall  sent  the  deponent  to 
Cockennie  to  Normond  Blackadder,  younger,  in 
summer  1699,  when  the  English  ship  was  at 
the  Bass,  to  see  if  there  was  a  boat  come  there 
to  uke  away  the  tbinga  that  were  sent  there, 
which  Normond  told  there  was,  and  that  the 
thinga  were  gone,  and  deponea  he  heard  thO 
things  that  were  mentioned  to  be  gone,  were 
cheese,  butter,  and  biscatt,  that  Jdin  Trotter 
payed  the  deponent's  horse  byre  when  he  went 
to  Cockennie,  depones  John  Trotter  has  been, 
frequentlie  iq  the  deponent'a  house,  and  hei 
sdn  him  drink  king  Jameses  health,  when  it 
was  begone  to  him  ^by  others,  and  hes  seen 
Wetham,^neof  the  pannalls,  in  the  deponent'a 
boose,  with  Trr>tter,  who  passed  under  the 
name  of  Grdn  a  cady  in  Lesslies  regement, 
and  depones  that  John  Trotter  did  not  tell  the 
deponent,  that  the  butter  or  cheese  that  he 
bought  at  hia  direction  was  to  be  sent  or  de- 
signed for  the  Bass,  att  that  tyme  or  any  other 
tyme,  causa  icientia  patet;  and  this  is  the 
trneth,  as  he  shall  answer  to  God. 

Sic  SubtcrMtur^  J.  Dowglass. 

NimmmdBiackadder^jonngtr^  in  Cockennie, 
aged  80  yeires,  married,  purged,  and  sworoe, 
deponea,  that  in  the  ydre  1699,  there  came  te 


the  depoiWDt  Ibal  the 
Bf 'Cleiab  toM  biin  tint  iUte  I«q  nen 
goemg  into  the  Bosi,  Md  thai  when  they  cane 
to  the  B«»,  ope  ef  the  tiro  «ien  vhiilei,  ud 
Hieoth^reelled  a  HedKett!  aHMskett!  mk 
the  Bom  anwered  tbena,  and  tended  the  tiro 
men  at  the  Baaa,  and  thejr  ^mTethedepooeot 
oodth^otheraeaaienagiiiiiie;  depooeBwbni 
they  oame  ashoaie  t&  pannaU  Akonader 
M«Cleiflh,  obaoged  Iheiri^mie,  and  gavecf  crie 
one  of  them  fywe  shillinso »  dqienei  that  when 
thedeponeot  ivent  m  wi£  the  letter  to  the  Bw, 
the  pumall,  Atennder  MK)leiBh,  rnxM  inre 
themcarye  in  a  twentie  pyot  barrell  of  ale  to 
the  Basi,  hot  they  weald  not  take  it  in,  «od 
that  the  rest  of  the  deponent^  oiewe  toU  bim 
thathehadbrooghtitto  the  eand  end  ftr  tint 
effect,  but  he  didnotaee  it  himselfe;  depooei 
that  the  nannall  M>€leiah  forhade  hhn  aod  (he 
rest  of  we  craive  to  lett  their  goeiog  tothe 
Baasbe  knowen,  for  H  would  Mf  tiieia  is 
weell  as  htm ;  depones  he  oaanot  write;  aid 
this  is  the  triith  as  he  Shan  amwere  Id  Oed. 

DatidHoml 
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the  deponent's  honae  aooae  things,  siich  as   4»«lockitt night; 

batter,  cheese,  and  biakat,  which  Janes  Douglas 

the  fbrmer  deponent,  came  to  the  depontot's 

house  to  enquire  after,  that  the  papnall  John 

Trotter  said  to  the  deponent  that  he  was  to  s^nd 

these  things  to  the  north :  depones  that  there 

came  a  boat  from  the  Bass,  toTortseatouu,  and 

receaved  these  things  Irom  the  deponent,  which 

he  knew  thereafter  to  be  the  S^  ooat :  deponef 

that  John  Trotler  told  him  afterwards  4iat 

these  things  were  sept  into  the  Bass :  depones 

that  John  Trotter  would  have  had  liim  to  send 

in  more  things  to  Bass,  bat  be  refused;  and 

being  interrogat  if  he  saw  the  forsaiid  goods, 

depones  that  bis  servant  lass  receaved  them, 

but  he  saw  them  not  opened  up,  but  he  knew 

them  to  be  provisions ;  and  this  is  the  truth  as 

he  shall  answer  tp  God. 

Sic  SubtcribituTf       Nor.  Blackadder. 

Jamft  Say,  latelie  lievtennent^  sone  to  the 
deceast  eollonell  James' Hay  of  Naugfatonn, 
Mlnld  not  f urge  faimselfe. 

William  Smaill^  aeaman,  in  Dunbarr,  age^ 
ffourty-tbree  yeirea,  naarriad,  pai^gedy  and 
swome,  depones  |hat  about  two  nopn^bs  fx  m 
weeks  ague  he  sawe  the  pannall  John  l>otter 
att  Dumbar,  and  that  at  tyme  the  paimaU 
Alexander  M'Cleish  was  wi|b  Ttotler:  oepoaei 
j^be  panuall  John  T/otter :  desired  the  depop^t 
to  cary  him  intathe  Bass,  and  ofierred  to  hyre 
liis  boat  fora  twelve  moneth  to  goe  to  and  from 
the  Bass,  and'  when  the  deponent  refused  to 
pary  Trotter  into  the  Bass,  Trotter. threatned 
to  cutt  the  lugs  out  of  his  head,  and  theiafter 
John  Trotter  sent  for  the  depoAent*.to  JomesBa- 
miltoun's  house  in  Dun»barr;  that  Alexander 
JME'CIeish  the  pannall  said  to  the  deponent,  that 
Trotter  hade  given  hinok  ten  shilliDgs  to  distri- 
bute to  the  deponent  and  his  oeigmiours,  and 
that  when  the  deponent  and  other  three  of  thetn 
returned  from  the  Bass,  the  said  M'Cleish  gave 
each  of  them  a  sbilliug  besid  drink,  that  AUac- 

ander  M*CUish  the  pannall  |;aTe  ope  of  the 

crew  called  Robert  Spavin  a  Tetter  to  carry  to 

the  Bass ;  depones  that  Alexander  M^Cleish 
.the  pannall  by  red  the  deponent  and  hiscom- 

.panie  to  goe  to  the  Bass  with  the  letter,  and 

that  the  said  M'Cleish  spuke  to  the  deponent 

aboutgoeiuff  to  the  Bass  with  the  letter,  biit 

did  not  see  M'Cleish  dely  ver  the  letter  to  Spe- 

Tin ;  depones  the  letter  was  carded  to  the  Baas 

by  the  deponent  and  the  rest  of  the  crew, ;  and 

was  deWverad  by.  Robert  Spevin  ; ,  depones 

Robert  opevin  brought  back  ane  answereirom 
^tbe  Bass,  which  he  carryed  to  M'Qleish  the 

[pannall's  house,  bat  did  not  see  him  dely  ver  it; 

depones  that  Alexander  M'Cleish  gave    the 

jdeponent  and  everie  one  of  the  crewe  three 

shillings  for  that  voyad^e ;  depoues  tbat  the 

A^ednesday  before  Christinmass  last,  Aleyauder 

M'Cleish  the  pannall  sent  for  the  depoa^t.and 

bis  crewe  and  spoke  to  them  about  caryeing 

two  men  aboard  of  a  ship,  depones  that  these 

.two  men,  after  the  deponentand  they  w«ra  gone 

,a  little  out  to  the  sea,  forced  them  'to  earye 

«tfaein into.  thcBais,  and  this  .mtm  ■  about  ton 


Alexander  Wood, 

aged  tfarettie  jeires,   lumcu, 

swome,  dapooes  that  the  Wedoesfay  befbr 

Christmmass  last,  Alexander  fifOl^h,  the 

pannall,  desicedtbe  deponent  and  his  crewe  to 

carye  two  men  aboard  of  a  ahipe,  and  dcsvrel 

them  to  inake  fiajrte,  ^d  he  woi^d  pay  wm 

when  they  oronght  the  goods  ailioiire;  thit 

M'Cleish,  the  pannall,  wait^  upon  the  tiro 

men  to  the  bofXf  And  lussed  them  before  tbty 

went  abroad  ;  depones  that  when  the  boat  was 

gone  a  litle  oft  the  shoare,  the'  two  men  forced 

them  to  carrve  thevfk  to  the  Bass,  and  tbtt 

they  landed  tne  two  men  att  the  Baiis,  and  the 

two  men  i^ve  them  a  goinefi ;  that  when  ttiej 

came  10  the  Baas  the  tvN>  men  called  a  Hadft! 

a  Hackbt !  And  the  Baas  answered  thsm;  de- 

ponea  that  when  they  cane  ashoase  ^m 

they  came  to  the  pannall,  Alexander  WlMi 

bouse,  and  he  clianged  the  gninie  to  them, 

and  they  told  JU'Leish  that  they  hade  patt  the 

two  men  to  the  Bass;  depones  that  afterwards 

M'Leish  tbe  pannall  sent  for  tiie  deponent  to 

oome  to  tbe  pannall,  John  Trotter,  who  tha 

passed  under  the  name  of  Dods,  and  tbe  said 

Trotter  passing  under  the  name  of  Dods  woald 

have  hyred  the  deponent  and  his  crewe  to  carje 

him  into  the  Bass,  and  oflferred  them  mooej) 

and  threatened  to  cutt  the  Inggs  out  of  thtf 

head  when  they  refused ;  dermics  thenfter  the 

pannall,  Alexander  M'Leish,  hyred  tbed^ 

neut  and  the  other  seaman  to  goe  in  totbeBi0 

with  a  letter,  ^d  gave  to  evene  one  «f '^'^^ 

shilling  in  Bailzie  ffiiaa  cdlar,  and  they  viev 

with  the  letter,  .f^d  Robert  SkKTUi  caiyed^ 

the  letter;   and  that  the  said  Rob«t  Sfff^ 

brought  back  ane  answere  of  ye.letter,  wbicfi 

Robert  €^in  caryed  to  the  pannall  ilexai- 

derlf'Leirfies  house,  and  the  deponeotaj^ 

him  delyver  it  to  M*Leish,  the  naimaU,  to  d» 

^enhuid;  aod  the^ainall^lt^i/*'' 


Jit  fi%i  7iiAulM» 
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ererie  oHV^f  them,  whcttlkey 
with  the  letter,  three  thilliDgt  fltBrittji^  ami 
some  «le;  aod  at  that  tyitM  the  pttaoail, 
M'Leisb,  bade  them  keep  their  tongaes  to 
.thema^es;  depones  he  cannot  write;  and 
this  is  the  tmeth  as  he  shall  answereio  Ood. 
iSic  SuUcriUiur,  David  HoMS. 

I  seaman,  in  Dum- 
nd  above,  maried, 
.     „     ,  »      *     en  canformis  precc' 

denti  atfainst  AiejCander  M*Lei^,  the  pannal, 
.iD^iil  tie  ca^jein  j^  the  two  men  to  the  Bass, 
exce^  that  he  d'm  not  see  M'Leisb  kiss  the 
two  men ;  and  that  he  was  one  of  them  that 
earyed  in  tRe  lietter  to  the  Bass  att  Bf  ^Leish 
the  pikhiia]1*s  desire,  and  ^hen  they  returned 
iKth  tne  an^er  IVom  the  Bass,  which  was 
given  to  M^Leish,  M^Leish  gave  everie 
one  of  Ihem  ihree  shiltmffs,  and  bade  them 
keep  flie  bnsieoes  qnyet,  because  it  was  dan- 
strodslo  make  it  knoiren  ;  depones,  that  he 
Ses  seen  the  pannatl  Johh  Tto^r,  ait  Dumbar^ 
and  tb^t  he  passed  under  th6  natee .  of  Dods ; 
depom  he  eannoi  write ;  aad  tins  is  the  truth 
as  he  shall  answer  to  God. 

Sic  Subtcribituff  David  Home. 

WiiB^  ^oberiscfHf  of  Powcreick,  seaman 
and  shijj|tter  atl  Portseatoun,  ag^  S5  yeires, 
onmarlof,  pureed,  and  sivome;  depones  that 
in  Hay  last  J^n  Trotter,  the  pannall,  sent  to 
Portseatban  to  the  deponent  to  oome  to  Wintoun 
to  him,  ai|d  att  that  tyme  when  the  deponent 
came  to  Geoive  Hog's  house  in  Wintoun,  he 
ibund  /ohn  Trotter,  the  pannall,  in  oompanie 
with  BI'Lean  anil  M'Gowne,  tvro  Bass  rebelb ; 
depones  that  att  that  tyme  the  pannall  John 
Trotter  proposed  to  the  deponent  to  lett  him 
have  bis  boat,  and  he  would  furnish  it  with  men, 
to  goe  seaaKe  captain  Burd's  shipe,  which  was 
sett  to  guaird  ttie  Bass  from  getting  provisions, 
and  that  he  made  faue  offers  to  him  for  that 
parptAe;  And  v^ben  the  deponent  revised  the 
tirit  prOpoMll,  tbea  the  pannall  John  Trotter, 
made  a  aooand  to  the  deponent,  that  the  depo- 
nent aright  carye  in  provisioBa  hindoelfe  to  the 
fhm ;  and  that  the  pannall  Jolm  Trotter^  was 
to  give  him  money  for  providing  therof,  alt 
Leitb  or  Aberdour,  to  which  proposall  the 
depoocotligreed,  and  at  that  tyme  got  a  leg 
doUar  fitAH  him,  and  the  maney  th4t  the  d^po- 
neat  bes  gott  att^sevttall  tymeS  woldd  amount 
to  threttj^-two  pfturis  seots,  axd  iilimediatly 
after  their  being  att  WinttHiii  ihey  melt  a 
seeoad  tntoe  att  Niddrie,  and  theraAer  at 
BdtnbtH^,  where  thh  deponent  gott  a  eroinie 
from  the  ninnaU  TretHH' ;  dfepopea  that  the 
deponent  heaht  M«Qovan  and  wLean  Makne 
Trotter   tb*  pannall    for   faavoittg   recehved 


Ity  pood  sN 
Ibe   Bass, 


sUfi  Ime  for  ftiraishing  •rovisions 
■  •  -It  yr'in. 


thrett] 

for 

depods  that  the  moniey  whieh'tlie  depbnent 

iceeavedy  was  iiir  his  pabies  fior  ^oeintf  to  the 


Baas;  and  this  is  the  tratb  aa  be 
to  God.    .   . 


-   A.  IX  1899:  |370 

UyLn^MooeaH  for  ftrdttr pf«batao»  ad- 
duhed  thepttmalPs  jadioaaU  Cooialsioo)  wbemlS 
the  tenors  IbUaivres: 

EoiNBVRGff,  t€b.  ISf,  i6§'i\ 

In  preiaaea  of  the  kiadB  oommisaioaeKk  o€ 
JnalkSarie  and  assieera  siltasri  in  jodgmteafl, 
Jofab  Trotter  the  pannatt,  eoaiessea  tbal  sinoe 
the  BMmelikof  August,  1#9I,  he  has  fteoadntiy 
assisted  the  Baas^itk  meat,  drink,  and  otter 
tbhiffs  comfortable  lo  |bem»  and  hea  held  eorres* 
MOdcilce  otherwajea  with  the  rebells  in  tbo 
Bass  frequently  till  the  aMMWlh  of  Maveh  knf^ 
and  iiaoe  ttaieb  UM  he  seat  in  a  letter  to  the 
rebeUs  in  the  Baas,  which,  was  none  of  Ua 
oWen  writiogi  and  reocAied  aBaanswera  freaa 
thein;  decboea that Ibr 4be  tyme  praceediDg 
Bf  arah  laal,  it  waa  b«l  three  tyoaaa  (hat  be 
smplied  themy  wm*  An*  in  Angost,  1691,  att 
whicb  tyme  ha  sent  by  Qackek  and  others  of 
the  sajtts  rdbeHa    hisket  and  maill,    which 
Hacbet  bought  himselfe,  and  was  shipt  att 
Leith  for  the  Bass  and  the  pannall's  pairt  i»aa 
to  gri?e  Backet  his  advice  bow  to  manadge  his 
boteenes }  declalres  that  the  boat  was  a  6ran- 
tisland  boat,  but  he  kndwes  neither  the  name 
of  the  boat  nor  of  the  master ;    declaires  the 
second  tyme  was  in  Februarie  or  March,  1692« 
att  which  tyme  tbe  pannall  sent  in  some  tu- 
bacco  and  other  small  ttfinzs  from  F!isheraw< 
with  Grafiaiki^'s  man ;  and  at  that  tyme  lie 
sent  in  two  letters  with  Charles  Maitland  to  thd 
Bass ;  the  tliird  tyme  was  in  December  169%  or 
Janwarie  therafter  or  therby,  att  which  tyme 
some  of  the  rebells  came  ashore  and  brought 
money  with  them,  and  the  pannall  directed 
them    how    they   should    ffett    butter    and 
cheese,  and   bisket  for   their  money ;     de- 
clares that  about  March  last  be   mett  with 
skipper  Robertsone    att  Wintounc,    and'the 
skipper  being  to  goe  to  the  north,  the  pannall 
desyred   him   to   speak  with  M'Govan  and 
M<Clean,  two  of  the  rebells  in  the  Bass,  and  att 
their  desyre  he  gave  Robertson  money  ;  and  he 
thinks  the  said  Robertsone  ipett  with  them  af- 
terwards, and  he  himselfe  told  Robertsone  tliat 
he  thought  they  would  propose  to  Robertsone 
to  goe  to  the  Bass,  and  they  would  gratifie  hioi 
fbr  it,  and  declaires  that  be  gave  IBtobertson^ 
money  to  buye  twelve  barrefls  to  carrye  to 
AberJonr  to  fill  with  beer  or  ale  for  the  Basif, 
which  money  he  gott  from  the  Bass  men;  de- 
dalles'  that  he  believes  the  four  dollars  men- 
tioned in  ane  accompt  under  his  hand  was  ^iven 
be  him  .to  tbe  Bass  men,  and  acknowledges  the 
said  accorapt  to  be  his  hand  write ;  and  that  it 
was  accompt  dcawen  n^  to  send  to  the  rebells 
in  the  Bass,  that  tliey  might  send  out  money  to 
pay  it,  which  he  knew  they  hade  in  tbeir  hands 
as  tbey  said  to  him :  and  that  tbe  said  noemro- 
randum  was  ^rawea  out  at  tr  de^re ;  acknow* 
ledges  the  article  of  ffyftie-fVve  pund  mention- 
ed m  his  aooompt,  payed  to  James  Douglass  foi 
things  to  be  sent  to  tbe  Bass,  but  they  wer^ 
nev^r  seat  to  the  Bass  nw  to  i^rtteasmin ;  de- 
dairea  dbat  he  sant  from  U^Tsbatr  fis  tha  eoddl 
m  bagiawg  of  iaawafia  last,  ft  )m- 


871] 


SW*StVL     Proceedingi  agauui  James  AEdtBeUmn  and  oikert,    [872 


terffom  m  frehid  of  Haoket's  to  Hftcket thai  ia 
the  Ba« ;  dedaires  that  he  gott  a  letter  with 
the  boat  that  returned  iVoni'  MidletoaD,  the 
present  goverooor  in  the  Bais ;  declairea  they 
used  to  call  hhn  John  i>ods  and  he  hes  gotten 
the  letters  with  that  direction ;  oonfesMs  that 
the  butter  and  eheese  that  he  adf  ised  oollondl 
Grahame  the  govemoor  of  tiie  Bass  man  lo  boy 
for  the  Bass  in  December,  1099,  were  carycSl 
to  Portseatoon  by  Grahame's  man,  and  by  him 
and  his  oeighboDr  transported  to  the  Bass  nnder 
colloor  that  they  were  goeing  to  the  English 
•hipe  lyeing  in  Cockenieroad  as  the  papnal  was 
informed  ;  confesses  th^t  all  his  correspondence 
and  supplie  was  according  to  the  dates  aboye 
marked,  riz.  before  March  1693^  except  the 
letters  which  he  sent  and  reoeaved  in  Decem- 
ber or  Janwarie  last;  he  declines  any  defence, 
and  throwes  himselfe  in  their  majesties  mercy. 
Sic  Subtenbttur^  Jo.  Trottsr. 

David  Hovb,  I.  P.  D.  C. 

Alexander  M*LeUhf  the  pannall,  confesses 
that  he  sent  in  a  boat  with  two  men  to  the  Bass 
in  December  last,  and  that  tbe  men  were  carved 
in  and  left  there ;  and  that  tbe  seamen  wuen 
tbey  came  back  told  him  they  hade  gott  a  pii- 
niefor  ibeir  paines,  and  he  cnain^^'tbc  gumie 
for  tbeoi ;  that  he  sent  in  this  £>at,at  Charles 
Maitland's  desyre,  who  siid  to  him  that  he  was 
warranted  by  my  lord  c|ianceilor  to  send  in  the 
boat,  rorbrina;ing  out  of  tbe  Bass  goods  belong- 
ing; to  Charles  Maitland,  and  that  Mailland 
said  to  the  pannall,  that  tbe  two  men  were  to 
sett  out  tbe  goods  and  come  out  themselves,  and 
never  to  rcturue  agatne ;  confesses  that  in 
Januarie  last  he  gott  a  letter  from  the  pannall 
John  Trotter,  directed  to  Hacket  one  of  tbe 
Bass  rebejls,  and  dely  vered  it  to  a  seaman  to 
carye  it  into  him,  but  knowes  not  what  wes  in 
the  letter ;  confesses  that  tbe  seamen  brought 
back  aoe  answere  and  gave  it  to  him,  which 
he  gave  to  the  pannall  John  Trotter ;  confesses 
that  the  seamen  that  caryed  in  the  letter  to  the 
Bass,  spoke  to  the  pannall  to  send  in  a  barrell 
of  ale  to  the  Bass,  and  that  he  did  profid  a 
twentie  pint  barrell,  but  it  was  never  given 
to  them  ;  confesses  he  gave  the  seamen  twen- 
tie shilling  starling  of  tbe  money  he  gott  from 
John  Trotter  for  caryeing  in  the  letter  to  the 
Bass ;  confesses  that  Charles  Maitland  told 
him  that  one  of  the  two  men  that  he  sent  into 
the  Bass  was  Hacket,  and  that  the  seamen  told 
him  that  when  they  oame  near  to  the  Bass  the 
two  men  in  the  boat  cryed  a  Hacket !  a  Hac- 
ket! and  that  Maitland  did'nottell  him  at  the 
tvme  when  the  two  men  ^ent  in  that  one  of 
them  was  Hacket,  but  told  it  him  afterwardK. 
He  declnies  any  defence  and  throwes  himselfe 
upon  mercie. 

Sic  Subicribituty      Alexander  Maclisii. 
i  David  Home,  I.  P.  D.  C. 

Interloquitor. 

The  Lords  declairea  the  confessions  of  John 
Trotter  and  Alexander  M'Leiah  are  not  receav- 
ed  by  the  k»fda  ai  a  aabmisBion,  in  regaird  my 


IS  to 
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lord  mknnA  dedaina  he 
probatioo. 

Sic  SuUcriUttir^  Davm  Hohb. 

The  lords  ordaine  the  assize  to  inclose,  and 
retame  their  verdict  to-nnorrow  at  twelve 
a'ck>ck. 

Verdict  cjsaimit  Troiter  and  M*LaA  ;  FA.  i9, 
1694. 

The  said  day  the  persons  who  past  npon  the 
assize  of  John  Trotter  and  Alexander  M'Cldsb, 
prisoners,  for  supplidng  and  corresponding 
with  therebells  in  the  Bass,  retamed  their  ver- 
dict in  presence  of  the  saids  lords,  whereof  tbe 
tenor  followes :  The  Assize  haveinff  elected  and 
cboisen  Thomas  Young,  late  Baiizie,  in  Edin- 
burafh,  their  Chancellor,  and  Robert  Hepbume, 
of  Bearfoord,  their  clerk,  and  haveine  heard 
and  considered  tlie  lybell,  and  the  lords  their 
interloquitor  thcmpon,  they  all,  with  one  voice, 
find  the  pannall  John  trotter,  what  be  his 
owen  confession  in  judgement,  and  the  wit- 
nesses de[>o8itions  adduced  aj;ain8t  him,  guihy 
of  treasonable  supplyeing,  furnishing,  corres- 
ponding, and  keeping  intuligence  with  the  re- 
bells  in  the  Bass,  several  tymes  before  the  let- 
ters of  intercommoning,' dated  the  13th  of 
April),  1693,  and  since  by  keeping  cotrespoa- 
dence  witli  the  said  rebefls,  by  sending  in  of  a 
leiter  to  them,  and  be  reoeaving  ane  answere  to 
tbe  said  letter  from  them ;  and  sicklyke  the 
said  assyse,  all  with  one  voice,  finds  the  pan- 
nall Alexander  M*Leish  what  be  his  owen  con- 
tessione  in  judgement,  and  be  the  depositions 
of  the  witnesses  adduced  against  him,  guDty  of 
keepios^  correspondence  with  the  rebellB  in  the 
Bass,  JEe  sending  in  of  a  letter  to  them,  and  of 
receavidg  a  letter  from  tliem,  and  of  sending  ia 
^f  men  to  them,  in  witness  wherof  those  pre- 
sents are  siibscryved  be  the«aid  chancsellor  and 
clerk,  att  Edenborgh,'  the  31st  of  Febnisrie, 
1694. 

Sic  SubtcribUury     Thomas  Young,  Cha. 
Robert  iHepburkk,  Clerk. 

The  Lords  oontinow  the  prononnctng  of 
doome  and  sentence  agauMt  the  saids  pannilb 
till  the  twentie  sixt  instant  att  two  a  dock  in  tbe 
afternoon. 

February  26,  1694. 

The  lords  commisssioners  of  justiciarie  have- 
ing  considered  the  verdict  of  aaaise  retunied 
ag^ainst  John  Trotter  and  Alexander  M'Leiab, 
prisoners,  whereby  the  said  John  IVotter  is 
round  guilty  Of  treasonable  soppKeiiig,  fumisb- 
ing,  corresponding,  and  keeping  inlelligeocc 
with  the  rebelto  in  the  Bas8,sevenal  tymea  before 
the  letters  of  intercomuning,  dated  the  ISth 
of  Aprill,  1693,  and  aince  by  keeping  of  corres- 
pondence with  the  saids  rebells,  by  oendhig  io 
of  a  letter  to  them,  and  receaving  ane  answere 
of  the  said  letter  from  thom;  and  tbe  fsid 
Alexander  M*Leish  is  found  giiiity  of  keeping 
correspondence  with  the  rebeUa  in  the  Bsas,  lie 
sendioff  in  a  letter  to  them  and  of  receaving  a 
letter  mm  them,  anS  of  sending  in  nca  ts 
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them,  tbe  Muds  lords  therfore,  be  the  month  of 
John  Ritchie,  demmter  of  court,  deoeme  and 
Bdjiid^e  tbe  aaids  /obo  Trotter  aod  Alexander 
M'Leah  to  be  taken  to  tbe  mercat  croce  of 
Edinburgh  upon  Wednetdaj  the  88th  day  of 
March  next  to  come,  Jbetwixt  two  and  tour 
aclock  in  the  afternoon,  and  there  to  be  hang- 
ed on  a  ^bet  till  they  , be  dead,  and  or- 
daines  their  names,  ffiime,  memorie,  and  ho- 
nours, to  be  extinct,  their  blood  to  be  taint- 
ed, and  their  armes  to  be  riren  furth  and  de* 
late  out  of  the  books  of  armes,  so  that  their 
posterity  ma^'  not  have  place  nor  be  able  here* 
after  to  brmke  or  jovse  any  honours,  titles, 
offices  or  dignities  withio  this  realme  interne 
comeing,  and  to  have  forfaulted,  ammitted 
and  tint  all  and  snndrie  tlieir  lands,  heretages, 
tacks,  steedings,  roumes,  possessions,  goods  and 
gear  whatsomerer  pertaining  to  them,  to  oar 
soreraigne  lord  and  lady  to  remaine  perpetwal- 
lie  with  their  majesties  in  propertie,  which  is 
pronunced  lor  doome. 

Sk  Suhcribitur,         Datid  Home.  P. 

C.  Campbell,  Jo.  Lauder,  Ar.  Hope, 

J.  Falconer. 

Capt  Jamet  MiddUloun^ . 

William  Wotkame^  Prisoners. 

WUIiamNiooUonef 

Indyted  and  accused  for  the  treasonable 
keeping  out  of  the  rock  and  fort  of  the  Bass; 
agamst  theh'  majesties  and  their  government, 
and  oth^  treasonable  crymes  lybelled  against 
them,  ut  in  diebus  pracedentimu, 

Furmerij^^ix  Jamei  Stewort  ther  m^esties 
adrocat ;  sir  JemM  OgihU. 

Ptocuratori  in  defence.---^  Patrick  Hume ; 
Mr.  John  Prank. 

The  lords  commissioners  of  justiciary  baring 
considered  tbe  indytment  raised  and  pursued 
att  tbe  instance  of  their  m^esties  adrocat 
against  captain  James  Middletoune,  William 
Nicolaone,  and  William  Wotbam,  prisoners, 
with  the  debate  thenipon,  they  find  the  indy  t- 
meut  relevant  to  infer  the  paynes  lybelled ; 
and  hariog  considered  the  special!  defence  pro- 
poned for  captain  James  Middletoune,  that  he 
waa  bom  abroad  in  FUnders,  ffinds  the  same 
relevant  to  take  off  the  cry  me  of  treasone,  but 
not  to  liberat  him  from  a  capitall  punishment ; 
buf  if  be  can  make  it  appear,  that  be  or  his 
commander  when  they  entered  the  Bass,  were 
cloatbed  with  a  comoussione  from  tbe  common 
enemie  in  this  declared  warr,  the  lords  remitts 
the  punishment  to  bis  majestic,  and  repells  the 
hailf  remanent  defences  and  duply es  preparsd 
for  tbe  pannalb,  and  remitts  the  mterloquitor  to 
the  knowledge  of  tbe  assyse. 

Sic  Subtcribitur,     David  Home,  I. P. D.  C. 


Sr  Pttridc  Nisbet,  of  0eau. 

Jamea  M«Lorg,    bte    dean   of   Gild,   of 


Rob^  Hepburn,  of  Whitbuivb. 
6amnellM«Lellan,  merchant,1n  Edinburgh. 
James  Clelland,  merchaot  in  Edinburgh. 
Pat.  Thomson,  merchant,  in  Edinburgh. 
Sir  David  Camegy,  of  Pittarow. 
George  Clerk,  late  baillle,  of  Edinburgh. 
Pitriek  Johnson,  merchant,  there. 
Thomaa  Young,  merchant,  there. 
Robert  Cuthb^  merchant,  m  Edinburgh. 
George  Hume,  late  baillieof  Edinbnrgh. 
Thomas  Fisher,  merchant,  there. 
Thomas  Hamilton,  maaon,  there. 
Sir  Thomas  Kennedy,  ofKJrkhill. 

The  As6yse  lawftilly  swome,  noe  objectione 
of  tbe  law  m  the  contrair. 

My  Lord  AdvoeaU  for  probatione  adduoed* 
the  witnesses  after  deponeing,  riz. 
•w  Esp/aa  Cr«c^/b0r<i,1ieutenent  to  captain  Alex*- 
ander  Stevenson,  in  sir  James  Moncrsiff's  regi- 
ment, aged  threttie  six  years,  unmarried,  pujqgr. 
ed,  and  swome,  depones  that  about  Jully  past  %f 
twelve  moneth,  the  deponent  went  to  the  Bass  t» 
bring  out  some  Dutch  seamen,  which  a  Frenck 
Gaper  brought  up  to  tbe  Bass,  and  that  at^ 
that  tyme  tbe  pannall,  captain  James  Middle-> 
touiie,  came  out  from  the  Bass  in  a  boat  to  thn 
deponent,  and  asked  the  deponent  if  there  wa» 
an^r  commissionat  officer,  aboard  the  boat,  i« 
which  the  deponent  was  ;  and  the  said  pan- 
nell  did  then  delyver  a  letter  or  open  memb^ 
randum,  to  signifie  to  theguvemment,  that  thfr 
saids  prisoners  wera  in  the  Bass  and  desyreing* 
them  to  rdeive  them  u  prisoners  oi  warr, 
which  letter  or  memorandum  the  deponent  re- ' 
ceived  from  him,  and  beiojg  interrogat  if  he. 
sawe  the  said  pannall  or  anv  other  ornis  com-: 
panic  in  the  boat  with  him  nave  armes,  depone 
be  saw  them  have  noe  armes,  and  depones  thai 
hi  the  said  moneth  or  in  the  moneth  of  Aoffusi 
therafter  the  deponent  by  order  from  sir  Tho- 
mas Livingslone,  did  goe  a  second  tyme  to  the 
Bass  toreoeave  the  saids  prisoners,  and  at  that 
tyme  he  did  se^  the  pannell,  captain  Jam<» 
Middletoune,  in  the  Bass,  and  apoke  with  him» 
and  tbe  paniiell  came  out  with  the  deponent  ta 
Castletonne  and  therafter  went  away  m  his 
shift  towards  the  Bass,  and  depons  that  in  Fe- 
brewary  sixteen  hundred  and  nynW  three,  the 
deponent  saw  tbe  pannall  James  Middletoune 
a  tnird  tyme  upon  tbe  rock  of  the  Bass,  the 
deponent  having  gone  in  there  by  order  ftx^m 
my  lord  chancellor  to  brin^  out  James  Hay, 
and  that  when  he  parlied  with  the  gbvemour, 
the  pannell  was  pr^^sent  with  the  governor,  aa 
one  of  his  company,  and  aH  ther  present,  the 
pannell  as  weeU  as  others,  so  far  as  the  depo- 
nent remembers,  did  say  that  James  Hay  bemg 
one  of  their  own  number,  and  a  dcsercier,  was  not 
a  prisoner  of  warr,  and  tbe  deponent  left  the 
pannall  in  the  Bass ;  depones  that  the  det>onent 
m  the  saids  moneths  of  Jully  and  August,  sixteen 
hundred  and  nyniietwo,  and  February,  sixteen 
hundred  and  nyntie  three,  was  commander  of 
the  pairtie,  that  was  lying  att  Castletoun,  as  « 
guard  against  the  rebdto  in  tbe  Bass,  as  being 
UieninfdbeliiMie^  depones  be  sanr  the  lebella 


875]  5W.&M.    Proceedings t^akutJimnrndOetouHfindMcri^   [g78 


iDtlieBflistakeAbukMidcuylieriip  to  the 
BajB  in  the  hinder  end  of  barrest  1693,  depraes 
that  in  coDfereoce  with  the  Baumeny  he  newd 
them  say  that  they  wonU  keep  oot  the  Bass  as 
long  as  they  had  bread  and  water.  Cauta  tden- 
tUpattt^  and  this  is  the  truth  as  he  shall  an- 
swer to  God. 
Sic  Subscribitur,  BsPUkN  Graufusd  . 


Oawin  Jokfutone^  sone  to  John  Johmtoohey 
tneasenger,  in  Omnfriea,  late  sonldier  in  f be 
Bass,  aged  thictty^fonr  yeares,  married,  purged, 
and  swome;  depooea,  That  in  Adgost,  109], 
the  deponent  himselfe  went  into  the  Bass,  snd 
about  foor  moneths  thereafter,  the  three  pan- 
Delk,  captain  James  Middletonne,  William  Ni- 
colsone,  and  William  Wothame,  arryved  att 
the  Ban,  in  company  with  leivttenant  oollonell 
William  Orabame,  and  were  feoeived  by  tbe 
garriaone  as  friends,  not  oonthmed  there  for 
soma  moneths ;  bot  that  they  did  not  cary 
armca,  neither  did  the  governor  bims^fo  eaiy 
fniis,  nor  iny  otbera  but  the  common  soMiert 
when  they  stood  eftntries :  and  that  the  three 
ynmella  were  all  reckoned  gentlemen,  Mnd  dis- 
tmgoisbed  from  tbe  rest  of  tb«  oommctaality  of 
the  Bass.  Depones,  that  tbe  Said  Mrtennant 
wdlonell  William  Grah8me,'in  whose  company 
the  paonalls  came  to  tbe  Bass,  bi^^t  kmg 
Jameses  commisttone  alongst  with  him,  and  thb 
d^nent  heard  it  read,  but  there  wai  no  dtb^ 
present  but  himselfe  when  be  heard  it  tedd ; 
and  that  the  said  eommimiobe  made  Mldii^ll 
Bfiddletonue  goteraoor.  Depones,  that  he 
knowes  the  Bass  wag  boldinif  out  Aggbist  f  b^ 
goremment  of  their  majtaties  king  WHKam  ind 
^ueenMary;  depones,  that  he  ezpresi  bis  de^ 
ayve  to  gett  out  ot'tbe  Bass  to  Micbaell  M tddlfe- 
toune  tb«  govemour,  but  be  refitted  it,  and 
spoke  sbar^e  to  bim,  but  the  dto^tient  bitoied 
l6t  rt»t  of  the  gtetl6men  of  the  Bass,  And  par- 
tieuhirtytbepalidellsfbrk«qibigbimiti.  De^ 
(dnes,  that  be  sa^re  the  pannelb  Midl^toHn  aihl 
KKblsoDi^  all  th6  tftn^  in  tbe  Bdtt,  Me  tb^ 
tftne  tbey  came  to  it  m  Hay  IM,  and  ibat  he 
cinnot  be  tfbsiH^e  wblai  it  ^ito  that  Wotbam 
caiHe  dut  of  tbe  Bate,  cai^  icientukphitL  imd 
Chia  the  truth  as  he  dhall  Mbwmr  to  God. 
flu3  SUbicHhitut^        GaWEN  Jdtlf^Toit. 

Robert  M^Farlane^BOvA^et  in  nuuor  Mon- 
ro's company  in  sir  James  fltoncrein^s  regi- 
m«it,  aged  tweaty-two  yeares,  married,  purged, 
and  sworne;  depones,  that  when  lei? tenant 
Crawfoord  went  in  to  tbe  Bass  anent  theDutcb 
seamen  in  August,  1692,  the  deponent  went 
alongst  with  biro,  and  did  see  the  pannell 
James  Middletoun  in  the  Bass;  and  at  the 
same  tyme  he  came  ashoar  to  Castletoune  with 
leivtenant  Esjilan  Crawfoord,  and  theralier  saw 
him  ^oe  on  towards  the  Bass  again,  caum 
icientia  he  was  one  of  the  souldiers  of  the  g^- 
nsone  of  Castletoune  that  was  watching  against 
ttie  Bass :  depones  he  sawe  the  pannall  Mid- 
dletoune  with  noe  armes  but  a  short  baygonet; 
depones  he  cannot  wry  te.  And  this  is  the  truth 
as  he  tthall  answer  to  God. 

Sic  Subicribitur^  l>AVip  Hoks,  P. 


Juki  H19,  latdy  ktHnnant,  aone  to  the  de- 
oeist  coIloneU  James  Hay,  of  NaocbtODoe, 
aged  thretty-two  yeares,  nnmairied,  puifed, 
and  swome;  depones,  that  the  depooe&t  came 
in  company  with  oolloneU  Grahame  from  Dns^ 
kirk,  to  recruit  the  Basa,  and  that  Middldmn, 
Nicolson,  and  Wotham,  the  pannells,  weiem 
the  company  with  them ;  and  thatt  when  tbcy 
ariTf  ed  ail  tbe  Bass  it  being  in  the  night  tyme, 
and  the  Bassmen  snpposing  they  might  be  eoe* 
mies,  did  at  first  refuse  them  entrsnce,  bot 
after  they  understood  them  to  be  ffieods  diey 
reoeaved  them  all  as  recruito  to  the jarritoae; 
depones  that  they  arryfad  att  th^BMsialbe 
moneth  of  December,  1691 ;  depones,  that 
during  the  tynse  that  the  deponent  was  in  the 
Bass,  which  was  till  the  March  thereafter,  be 
sawe  the  three  pannells  in  armes  upon  datv  by 
tunes  as  it  fefl  them ;  depones  he  did  bctr 
king  James's  commissione  read  in  the  Bass, 
and  that  all  that  were  in  tbe  Basa  wereealM 
to  the  reading  of  it,  and  that  the  paonelk 
brother  MichaeU  Middleloon's  name  was  filled 
up  with  consent  of  all  present.  Depones,  that 
the  three  pannells  were  upon  duty  by  order  of 
Michael  HidHoun,  gorernour,  aher  his  nime 
was  filled  up,  and  that  by  carying  of  armes, 
and  that  the  Bass  dbl  at  that  tyme  bold  on^ 
affaintt  their  majesties  king  Wiliiahi  and  qifeeq 
Mary,  as  they  still  doe ;  dnd  tb^  dipAe&t 
when  he  .came  oot  of  the  Basa,  be  left  tbem 
there,  and  they  were  in  the  Baas  with  bim  all 
the  tyme  he  was  there;  depons  that  is 
Febrwary,  1693,  the  deponent  went  back  to 
the  Bass,  and  at  that  tyme  he  did  see  the|an- 
ndls  Midletoune  and  Nicolsone  in  the  gamsone 
of  the  Bte,  mid  at  that  tym^  tad  #as  made 
prisoner  by  the  garrtsone ;  iteponell,  that  irbeb 
lie  went  in  to  the  Bass  last  he  went  in  by  order 
of  the  goremment,  causa  paiet ;  and  this  is  tbe 
truth  as  he  shall  answer  to  God.  And  being 
mterrogat,  if  the  depontot  of  any  in  bilf  oom- 
pftny  GAm^  to  tb^  Bas«  be  tertuc^  of  a  comm^ 
iicil^'  from  tbe  Fr^b  king,  depdntt,  iiitt 
tli«  deponftdi  kniiffi'eft  of  noe  commissiobe,  est- 
oe^t  on«  Mba  St.  Germans,  signed  fty  the 
Engiisb  ftub-sect^tary  there,  #hicb  appiotes 
the  d)Bpon^t  by  name  and  Mr.  Nicolsone  tbe 
p66nlfll  with  MbM  to  be  pitcb^  upon  to  cotoe 
tdlhfeBai^. 

Sk  Subseribiiur,  JA.  Hit. 

William  JRabertsone  of  Powcreiff,  skipper  or 
seaman,  at  Portseatoun,  nichU  tumt, 

John  ktid,  servant  to  sir  Wilfiadi  Baird,  of 
Newbyth,  agfed  tbr^y  yHres,  married,  pvg- 
ed,  ftnd  swome ; ,  depbnes  that  aboint  ftie  tweo- 
iy  third  day  of  May  last,  aboot  nbie  adock  at 
mght,  the  deponent  being  at  m  place  csiled 
^^KS>  '^  ^^  Lothian,  wifti  some  eompdoy 
taking  a  drink  of  ale,  the  thbee  plmnelis  went 
by  At  tbe  fyme,  faaveing  m  mnpany  two 
swords,  two  iNiygonets,  and  a  gi»'  n,  and  tbe 
deponent  and  his  coinpany  obeervii^  them, 
followed  them  to  Bankhead,  aad  OTtrtooke 
them  att  the  east  end  of  the  toin^  and  adced 
them  wbo  they  were,  and  where  they  w€fe 


^77] 


^  High  Treatatu 


A.D.  WdlSL 


[8W 


» DOT  giye  any  good  acoomit  of 
lereapon  tbe  ieooomi  aod 
vay  did  apprehena  them,  with- 


godiilf,  and  they  «dd  tiiey  were  eoeiiig  to  Tan- 

niDghaiDe,  and  the  d^ooent  aued  who  they 

kaew  4b(pre9  and  the  penwlla  oonhl  teU  of  Aone 

Ibey  knew  there,  DOT   ' 

thcflualrea;   wbereoi 

some  other  cooipaDy 

eat  makii^  any  renstance',  edksa  uientuB  patet^ 

and  tins  is  the  tmeth,  aa  he  shall  hnawer  to 

God. 

Sic  SubecrUntur^  John  Reid. 

WiKain  finme,  gfardner  to  nr  WiDiani 
BaM,  ef  Newfovtb,  aged  twenty  lyre  yeares, 
maiiied,  ^utgdy  and  swomey  depones  con* ' 
formis  precedenii  in  omniku. 

William  Burn. 
David  Homb,  P. 

Tbe  tords  ordatnes  the  Aasyze  to  mdose  and 
rotaiae  their  Terdiot  to*inorrl»w,  at  twelve 
acloek. 

Ftbruary  97,  lOM. 

The  said  day,  the  perpones  who  pa^t  npon 
the  aasvse  of  captain  James  Midletoppe^  Wil- 
liam Nicolsone,  and  Wflfiam  Wothaine,  pri- 
abnefs ;  returned  their  Vercfict,  in  presence  of* 
the  aaids  lords,  whereof  the  tenor  fotlowes : 

Tbe  Assvse  havii;  g  elected  and  choeaen  sii" 
Thomas  j£enne.\  ,  of  Rirkhill,  their  chan- 
cellor, they  all  ^ii  one  voice  6nd  it  proven  by 
the  depositions  of  the  witnesses,  That  the  three 
panndjs,  viz.  Capt^n  James  Middletoone,  Wil- 
liam Nicolsone,  and  William  Wotham,  arryved, 
at  tbe  Bass  in  December,  1691  years,  in  com- 
pany with  leivtt.  coll.  WilUam  Grahame,  and 
con&nped  and  aboii*;  there  sevcarall  moneths 
with  MicbaeO  Middletoone,  who  commanded 
the  Bass,  by  virtue  of  a  comii}i8sione  from  the 
late  king  James^  holding^  oui  against  the  go- 
vemtDent  of  their  majestie's  king  niOiain  and 
qneen  Jiffaty;  as  witness  thir  presents,  9ub- 
scry ved  by  tbe  said  ^sir  Thomas  Kennedy,  as 
chanceikNT,  and  tbe  said  Robert  Hepbame  their 
derk,  att£djDbiirgb,.the  twenty  sixth  day  of 


Febmary,  sixteen  hundred  and  nyntie  four 
yearns. 

SU  SubseriHtuff  ,  Tho.  ££nnedt,  Canc^ 
Bob.  Hepbubne,  Clerk. 
Continued  till  the  1st  March. 
March  1, 1694. 

Tbe  lords  commissioners  of  jostidary  ha? inff 
considered  tbe  verdict  of  assyse,  returned 
affainst  captaine  James  Middletoune,  William 
Nioolaone,  and  William  Wotbam,  whereby  h 
is  found  proven  by  the  depositions  of  the  wit- 
nesses, that  tbe  saids  three  pannells  arryved  at 
the  Baas,  in  December,  sixteen  hundred  and 
nyntie  one  yeare^  in  company  with  leivten- 
nantoollonefl  William  Grahame,  and  continued 
and  abode  there  severall  moneths  with  MicbaeQ 
Middletoune,  who  commanded  the  Bass,  by 
virtue  of  a  commission  from  the  late  king 
James,  holding  out  against,  tbe  government  Sl 
their  majesties  king  William  and  queen  Mary; 
the  saids  lords  therafor,  be  tbe  mouth  of  John 
Ritchie,  dempster  of  court,  deceme  and  adjudge 
'  '  •     -  ' Wlllia 


the  saids  >»kptain  James  Mijletoune, 
Nicolsone,  and  William  Wotham,  to  be  taken 
to  tbe  marcat  crose  of  Edinburgh,  upon  Fry^ 
day,  the  sixth  day  of  Apry  le  next,  to  come  faie- 
twixt  tuo  and  four  acloek  in  the  afternoon,  and 
there  to  be  hanged  on  a  gibbett,  till  they  be 
dead,  and  ordainis  their  names,  fame,  and 
memory,  and  honours,  to  be  extinct,  their 
blood  to  be  tainted,  and  their  armes  to  be  riven 
furtb,  Slid  delete  out  of  tbe  book  of  arm^,  sua 
that  their  posterity  may  never  have  place,  nor 
be  able  heirafter  to  broiKe  or  joyse  any  titles, 
dignidea,  or  offices,  withjn  this  reaime,  in  tyme 
comeing,  and  to  have  foriault,  emitted,  and  tint 
all  and  sundry  their  lands,  beretsges,  tacks, 
stddings,  ronms,  pocaessioitf,  good's,  and  gear 
whatsomever  pertaining  to'  them, 'to  oiirjipve- 
raign  lord  ano  lady,  to  remalne  njecpetually 
wiSk  their  maiesties  in  propertie,  wbicnispio* 
noQUced  for  doom. 

Sic  SubscHHturt  Daytd  Homb,  P. 

C.  Campbeily  Jo.  lauder,  A.  Hope,  /. 
Falconer. 
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b  preceded  by  a  Letter  as 


*'  Sir ;  Id  answer  to  yours  of  the  Ist  of 
October;  I  herewith  send  yoo  from  the  Records 
of  our  parliameut,  a  true  and  authentic  Ac- 
'  count  of  the  Maasacrt  of  Glenco,  as  you  righ- 
teonsK^  call  it.  I  wish  this  noatter  could  bare 
been  forgotten  to  eternity  ;  but  since  yon  say 
it  is  altogether  needful  for  the  Tindication  of 
the  justice  of  our  country,  against  many  fidse, . 
daoderous  accounts  that  are  daily  ^ven  of 
that  bustnesB  in  Enghmd,  I  am  wilhng  you 
mint  what  I  now  seiHl  yon ;  and  that  you  may 
be  furnished  to  answer  all  objections  against 
the  truth  of  this  "'  ' 
any  El 
besitii 

Commission,  the  Address  of  our  ^^^riiament 
herewith  sent  you,  and  the  Duplicates  of  the 
kMd  Stair's  Letters,  are,  or  were  at  least  in  the 
Soots  Secretaries  Office  at  London  :  or  if  they 
•hoold  happen  to  be  withdrawn  from  thence, 
they  maj  mibrm  themaelres  fully  ui  the  t^uth 
of  this  from  Mr.  Johnston,  who  was  at  that 
time  secretary  of  stiUe  for  Scotlaod,  and  had 
the  lale  queen  Maty 
and  search  into  tlie 
for  her  majesty 


'Anno  Dom.  1693.  per 
'tionem,  potestatem  conceasunns  de 
'  Gulielmo  Dad  de  Hamilton,  aliiaqoe,  pro  ei- 
*  aminaodo  et  inquireodo  de  cede  quoromlui 
'Cognominis  de  Macdonald  alioraniqoe  de 
'  Gleoco.  Anno  Doro.  1698.  et  de  modo  dde 
'  metbodo  CommisBioras  ^usdem  ;  nibiioim- 
'  nus  Inqbkitio  qosjtunc  facta  erat  in  proeeca- 
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COMMISION  for  Trialof  the  Slaugfhter  com- 
mitted at  Glenoo,  upon  the  iSth  day  of 
February,  1698. 

GULIELMUS  Dei  Gr.  Mas:.  Brit  &c.  Om- 
**  nibns  probis  hominibus,  ad  quos  prcsentes 

*  litene  aostre  pervcnerint,  salutem.    Qoan- 

*  doquidem  nos  considcraotes,  quod  etiamsi  nos, 

^  *«  From  an  Article  entitled,  <<  The  Mas- 
'^sacreofGlenco:  Being  a  True  Narratiire  of 
•<(  the  barbarous  murder  of  the  Glenco  men  in 
*^  the  highlands  of  Scotland,  by  way  of  military 
^'  execution,  on  the  13th  or  February,  169S. 
**  Containing  the  comuussion  under  the  great 
'*  seal  of  Scotland,  for  making  an  inquiry  into 
^  that  horrid  murder :  the  proceedings  of  the 
*'  parliament  of  Scotland  upon  it :  the  report 
**  of  the  commissioners  upon  the  inquiry,  laid 
**  before  the  king  and  parliament,  and  the  ad- 
"  dress  of  the  parliament  to  king  William  for 
*' justice  upon  the  raunlerers.  Faithfolly  ex- 
**  trscted  from  the  Records  of  Parliament,  and 
"published  for  nndeceiring  those  who  bare 
**  been  imposed  upon  by  false  accounts.** 

The  NaifatiTe 
follows : 


e  truth  of  this  Narratife,  yon  may  inform 
y  EngltshaMUi  of  quality,  that  is  wilting  to 
sstisfied  m  the  matter,  that  the  Report  ofthe 


partioolar  dhwetions  from 

to  posh  on  this  inquiry, 

bottomofthat  horrid  mm 

wasgrieredat  the  heart,  that  the  r^ntMion  i^ 

the  king  her  husband  shouM  hare  ioflbred  so 

9Mh  by  that  afiair.    I  wwdd  bM,  howcrer, 


thai  Bfr.  Johnston  should  know  any  thio|r  of 
your  design  to  publish  this:  for  though  yoa 
know  as  well  as  1  that  his  diligence  to  serre 
and  obey  the.queei^  in  this  matter,  was  always 
judged  here  to  be  one  of  the  chi^  causes  sf 
our  nation's  losing  that  aUe  and  honest  miois- 
ter ;  yet  he  is  so  nice  in  point  of  honour,  thai 
he  chused  rather  to  be  unjust  to  himself,  and  to 
lie  under  imputations,  than  to  gire  any  part  of 
those  p^ers  to  be  published,  though  freqaeDdy 
uiged  to  it,  because  be  said  it  would  be  onde- 
cent  in  him,  that  had  once  been  his  majestj'l 
secretary,  to  do  any  such  thing.  Therefore, 
though  you  are  carefully  to  con<^  this  maUer 
froro^bim  till  it  be  published,  yet  as  soon  as  it 
is,  I  must  pray  you,  if  you  think  it  proper,  to 
^o  and  tell  him,  that  I  Mg  his  pardon  for  mak- 
mg  this  appeal  to  him,  wituoot  his  iea? e : 
and  though  I  may  suffer  in  his  good  opioioo 
by  what  1  hare  done,  ^^et  if  thia  pubbcstioo 
may  any  ways  oblige  him  to  do  himself,  hit 
late  master,  and  his  country  further  justice,  by 
telling  what  he  knows  more  of  the  matter,  I 
shall  be  the  easier  under  his  displeasure.  I 
bad  almost  foigot  to  notice,  that  the  duke  of 
Athol,  the  lord  Chancellor,  and  mar^uiss  of 
Auandale,  all  now  at  London,  were  members  of 
the  commission,  who  made  the  inclosed  report; 
and  howsoever  scrupulous  they  may  have  been 
in  point  of  honour,  to  communicate  any  papen 
rehUing  to  this  matter,  they  cannot  in  boDOOr 
but  own  that  this  history  is  authentic,  tS  sny 
of  the  English  nobility  think  fit  to  mquire  of 
themaboutit:  but  you  most  {le  careful  to  let 
none  of  them  know  any  thing  of  your  deaigo 
to  publish  it,  or  which  way  you  have  this  in« 
formation ;  though  if  they  ahould  come  to 
know  it,  I  chuse  rather  to  incur  their  displea- 
sure, bv  appeaUng  to  them,  than  to  omit  aoy 
thing  tnat  lies  in  niy  power  to  Tindicate  tbs 
honour  and  justice  of^>ur  country." 
<(  Edmbuigh,  Not.  1, 1703." 

And  atthe.end  of  the  Narratife  aresnbloiBed 
the  following  Observations : 

«  It  is  said  that  some  of  the  persons  did  ^ 
a  remission  from  king  William ;  concernuig 
which  it^ii  to  be  obacrred,  first,  that  the  takiaf 
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re^fecting  the  Massacre  ofGleneo* 


^.  D.  1695. 


•  tiooe  diete  TulniGCioiiis  defectiva  erat,  wm^nt 
•etiamperpendentet,  QUod  Methodiis  maxime 
*effieaxpfo  plena  iDformatione  aocipeodiade 


BmMoo  IB  a  tacit  aeknowledgiDg  of  the 
f  and  taking  anon  them  the  gnilt :    next, 


ofa 

crime,  and  taking  upon 

tikat  aoy  aoch  remianon  ia  mill  and  Yoid,  and 
will  DOC  defend  them,  becanae  it  did  not  proceed 
opoD  letters  of  Slains,  nor  ia  there  any  aasith- 
mnt  made  to  the  neareat  of  kin ;  jt  being  ex- 
ptenly  provided  bjr  the  136  act,*'par.  8  Jac. 
dMfith,  that  rem^ons  are  nail,  unless  the 
Mrty  he  assithed ;  and  by  J57  act,  par.  IS. 
Jac  6.  And  it  is  farther  to  be  observed  from  that 
ad,  tltat  albeit  respites  and  remissions  had  been 
formerly  tfranted  tor  several  enormooa  crimes, 
jfct  the  deifendants  were  ordained  to  be  crimi- 
aaUyparsued  notwithstanding  of  the  same; 
aad  t&e  said  act  is  ratified  l»y  the  173  act, 
par.  13,  Jac.  6,  against  the  granting  of  remis- 
■oos  and  respites  to  the  committers  of  murder, 
siaugbler,  and  other  atrocious  crimes  therein 
fflentioned,  where  there  are  not  sufficient  letters 
oTSlaios  shewn ;  and  that  no  respite  or  remis- 
Mon  be  admitted  in  judgment,  except  the  same 
be  compounded  with  the  treasurer,  and  sub- 
icribed  by  him,  at  least  past  his  re^^ister.  And 
act  178,  It  is  provided,  tnat  no  respite  or  remis- 
sion be  granted  lor  slaughter,  until  the  party 
skaithed  be  first  satisfied ;  and  if  any  respite  or 
(emisaon  shall  happen  to  be  granted  before  the 
party  grieved  be  first  satisfi«l,  the  same  shall 
be  ottU  by  way  of  exception  or  reply,  without 
ny  further  declarator.  Thirdly,  It  is  to  be 
obierved,  that  the  parliament  having  decbred, 
^  the  killiog  of  the  Glenco-men  was  a 
nonler  under  trust ;  it  is  clear  by  the  51  act, 
par.  u,  Jac.  6,  that  murder  and  alaughter 
of  a  person  under  trust,  credit,  assurance  and 
power  of  the  slayer,  is  treason  i  so  that  by  the 
■ud  act,  these  that  had  accession  to,  or  were 
auy  ways  airt  and  part  of  the  slaughter  of  the 
Gienco-men,  are  guilty  of  treason. '* 

Of  this  horrible  transaction  various  accounts 
•re  in  print.  It  is  very  pathetically  related 
by  Gilpin  in  his  Tour  in  Scotland. 

Hr.  LaiDg  (Hist,  of  Scotland,  vol.  4,  p.  241) 
obwrreaof  It: 


"  Tbe  outcry  against  the  massacre  of  Glenco 
WM  not  confined  to  Scotland  ;  but  by  tbe  in- 
doitry  of  the  Jacobites,  it  resounded  with  every 
aggravation  through  Europe.  Whether  the  in- 
liumao  rigour,  or  the  perfidious  execution  of 
tbe  orders  were  considered,  each  part  of  the 
bloody  transaction  discovered  a  deliberate,  trea- 
cheroos,  and  an  impolitic  cruelty,  from  which 
^kiog  himself  was  not  altogether  exempt. 
Instead  of  the  terror  which  it  was  meant  to  in- 
spire, the  horror  and  universal  execration  which 
it  eicited,  rendered  the  highlanders  irrecon* 
ctleable  to  his.  government,  and  the  govern- 
iMot  justly  odious  to  his  subjects.  His  friends 
^eavoured,  by  the  plea  of  inadvertence  and 
JMite,  to  transfer  the  blame  to  his  ministers ;  and 
Ijis  miaisteni  were  equally  earnest  to  vindicate 
theorden  as  strictly  legal  i(  or  as  analogous  to 

VOL.  XIIL  ' 


'  T^is  circumstantiis  Rei  antedictc,  erit  com-' 

*  missioin  hnnceflfectnm,  cumque  nobis  abunde 

*  satisfiictumsitdefacultatibusetaptitudineper- 

letters  of  fire  and  sword,  which  the  privy 
council  had  been  accustomed  to  grant.  But 
when  a  aecond  order,  signed  and  countersigned 
by  the  king:  with  such  unusual  precaution,  is 
combined  with  the  impunity  which  his  minis- 
tiers  enjoyed,  no  doubt  can  remain  that,  however 
the  execution  might  exceed  his  intentions,  the 
measure  was  net  concerted  without  his  know- 
ledge and  previous  consent.  No  enquiry  was 
made  at  the  time,  no  punishment  was  inflicted 
afterwards,  on  the  authors  of  the  massacre. 
On  the  contrary,  it  is  asserted  that  the  officers 
most  active  in  the  execution  were  preferred. 
The  best  and  perhaps  the  ^ust  explanation  of 
the  transaction*  is,  that  William,  bc«et  with  mi- 
nisters inured  to  the  sanguinary  measures  of 
the  former  government,  was  benrayed  for  once 
.  into  an  act  of  cruelty  inconsistent  with  his  cha- 
racter, and  with  the  mild  and  merciful  tenor  of 
his  reign." 

That  the  parliament,  which  met  in  Sep- 
tember 1692,  omitted  to  investigftte  the  Mas- 
sacre,, he  ascribes  to  the  detection  of  Neville 
Pain's  correspondence,  which  at  onoe  intimi- 
dated the  Jacobites  from  opposition,  and  indis- 
posed the  Presbyterians  (to  whom  their  esta- 
nlishment  had  been  recently  restored)  to  thwart 
tbe  government,  while  the  Jacobites  were  plot- 
tiag  to  subvert.  And  of  the  measures  which 
were  in  1695  taken  as  related  in  tbe  text  con- 
cerning the  massacre,  he  thus  writes : 

<*  On  the  death  of  Hamilton  and  Queens- 
berry,  the  marquis  of  Tweedale  was  appointed 
commissioner  to  parliament,  which  was  never 
summoned  except  to  provide  supplies.  Tbe 
money  voted  for  new  levies,  but  not  appro- 
priated in  the  former  session,  had  been  ungene- 
rously diverted  to  other  purposes;  and  the 
troops  intended  for  internal  defence  were  em- 
plo2^*ed  to  recruit  the  regiments  abroad.  The 
nobility  were  thus  disappointed  of  commissions 
for  themselves  and  their  frieuds.  The  people 
were  disgusted  at  William's  supine  inattention 
to  Scotland  ;  and  an  enquiry  into  the  massacre 
of  Glenco  was  so  loudly  demanded,  that  some 
extraordinary  concessions  were  required  from 
the  crown.  Au  enquiry  was  no  sooner  pro- 
posed, than,  the  parliament  was  informed  that 
a  commission  had  been  issued  to  investigate 
the  massacre ;  and  thanks  were  returned  lor  a 
measure  obviously  intended  to  supersede  a  public 
examination,  and  to  screen  tbe  oflendcrs  firom 

Eublic  justice.  But  the  result  of  tbe  enouiry,  * 
y  the  artifices  of  the  ministers  to  supplant  a 
rival,  was  reported  to  parliament  at  its  repeated 
request ;  and  after  a  diligent  investigation,  the 
guilt  of  the  massacre  was  transferred  to  Dal- 
rymple.  The  king  was  literally  tried,  and  ao« 
quitted,  by  a  vote  that  his  instructions  etm^ 
tained  no  warrant  tor  tbe  slaughter ;  but  the 
ofienders,  instead  of  being  surrendered  to  public 
justice,  aa  tbe  pa^knnt  re^Hested^  were  pac^ 
3L 
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7  WILLIAM  m.      Proceedings  in  the  ParUament  qfSeaOand, 


*  fonarom  infra  noninatarum  in  fines  lapra  ex- 

*  iiresaos ;  aciatis  igitur  noa  Domioaaae  et  cod- 
'  atituisae  teaoreqiie  pneaentiuin,  nominare  et 

doned  or  preferred.  Tlie  nccciaary  aappliea 
and  leyiea  were  -proTided.  The  epiacopal 
clergy  were  permitted,  on  aocepting  tbe  oaths 
to  jBrovemment,  to  remain  exemot  from  tbe 
jurisdiction  of  presbyteries,  ana  106  who 
were  persuaded  to  qualify,  retained  their  livings 
under  the  protection  of  tbe  king." 

In  the  <'  Complete  History  of  Enrope,  &c." 
for  the  year  1707,  in  which  year  lord  Stair 
died,  is  given  an  encomiastic  account  of  him  ; 
^  to  which  is  appended  a  defence  against  **  two 
things  commonly  objected  against  this  earl." 
With  the  first,  «<  that  being  lord  advocate  to 
king  James,  he  had  framed  a  proclamation  in 
Scotland  for  a  toleration,  wherein  the  king's 
absolate  and  disnensing  power  was  very  highly 
asserted,"  the  bloody  proceedings  at  Glenco 
have  no  immediate  connection. 

"  The  other  chaige  against  the  earl,"  pro- 
ceeds his  advocate,  *<  was  that  the  peremptorinesa 
and  severity  of  his  letters,  when  he  was  se- 
cretary of  state,  was  the  cause  of  the  bar- 
barous massacre  of  tbe  Glenco  men ;  a  matter 
of  fiict,  which,  if  considered  with  regard  to  the 
merit  of  the  persons  or  their  number,  was  in- 
considerable, but  has  been  very  much  taken 
notice  of  by  all  the  writers  of  the  life  of  king 
William,  and  others,  putly  because  the  Offi- 
cers entrusted  in  the  execution  of  a  military 
command,  did  not  only  exceed  the  warrant  they 
had,  but  broke  in  upon  the  nndeniable  rules  of 
hospitality  and  humanity;  and  partly  be-i 
cause  the  circumstances  of  that  matter  have 
been  greatly  aggravated,  to  serve  the  turns  of 
a  party  for  dLsparatj^ing  and  persecuting  the 
late  earl  of  Stair.  The  matter  was  carried  on. 
with  that  heat,  as  to  draw  the  late  king  Wil- 
liam directly  into  question  in  the  parliament  of 
Scotland,  which  the  enemies  to  tbe  memory 
of  that  g;reat  prince  have  la&oured  to  improve 
to  his  diaadvantage.  It  w^ere  too  long  to  ac- 
count for  that  here  :  as  for  the  king  himself, 
it  is  ridiculous  for  men  of  common  sense  to  ima- 
gine that  so  great  a  prince  should  have  singled 
out  a  low  and  obscure  mean  sept  of  thieves, 
who  ooukd  in  no  ways  either  be  an  ol^t  of 
Ilia  vengeance  or  jealousy,  but  as  they  were 
enemies  to  tbe  government ;  nor  can  any  man 
of  candour  and  ingenuity  imagine,  that  the 
earl  of  Stair,  who  had  neither  estate,  friend- 
ship, nor  enmity  in  that  country,  nOr  so  much 
as  knowledge  of  these  persons,  and  who  was 
ti^ver  noted  for  cruelty  in  his  temper,  should 
have  thirsted  after  the  bk>od  of  these  wretches, 
and  it  is  as  little  conceivable  how  a  commissiou 
under  the  great  seal  was  directed  to  no  ma- 
gistrates, nor  court  of  jufU(5atnre,  nor  to  any 
persons  having  power  and  authority  by  law,  to 
enquire  into  this  matter  for  several  years  after 
it  was  past:  nor  how  these  entrustea  with  this 
Commission  came  to  tread  the  very  steps  of  the 
•ourl  of  inquicitiooy  in  having  taken  an  okth 


*  conatituere  fiddisaimoa  et  dilectissimos  nottroi 
.  *  Consangnineosetoonailiarioa,  Joannem  mar- 

*  chionem  de  Tweddale  supremum  nostnua 

of  secreay  among  themselves  and  having  iiu- 
posed  it  upon  tneir  clerks  ;  how  they  Game 
to  make  use  of  different  tools  to  give  light  to 
that  matter  (as  they  pretended)  more  esMcially 
Ronmn  CathfkUca  then  in  rebellion,  and  Glea- 
gary  in  particular  the  chief  of  them,  and  ma- 
nager of^  a  great  part  of  the  intrigue,  who  be- 
sides his  Catholicity,  is  and  was  known  to  be 
one  of  the  most  obstinate  enemies  to  kiog  Wil- 
liam's person  and  government  ?  Or  how  these 
gentlemen  came  to  adventure  to  take  testi- 
monies oonceming  the  honour  and  life  of  any 
subject,  and  much  more  of  any  imployed  io  m 
majesty's  service,  and  yet  most  of  all,  which 
concerned  the  king's  honour  directly,  without 
giving  so  much  as  an  opportunity  to  any  body 
concerned  to  see  that  things  were  fairly  aod 
honestly  done,  orto  justify  themselves  or  their 
friends.  And  yet  all  these  circumstances  are 
no  less  undeniable  and  certain  than  tiiey  arc 
surprising. 

"  When  these  inquisitors  bad  thus  prepvetl 
matters,  reports  were  spread  of  great  ml 
stranffe  discoveries,  and  then  some  men  out  of 
zeal  fox  the  king,  whom  tbe  enemies  of  bis  go- 
vernment would  have  loaded  with  tbesecruelties. 
moved  the  pariiament  that  the  proceediogsof 
the  commission  might  belaid  before  the  House, 
to  which  the  king's  commissioner  was  pleased 
to  give  very  ready  compliance.  A  just  defer- 
ence to  that  great  assembly  forbids  too  parti- 
cular a  disquisition  of  all  that  past  u^d  that 
subject.  Thus  much  is  certain;  thetbioj^itwlf 
being  horrible,  some  body  was  to  be  blam«d. 
The  king  could  not  be  charged,  aod  indeed  it 
is  nndeniable,  that  though  his  royal  orders 
were  given  after  the  breach  of  a  paciiicatioD, 
and  in  very  precise  terms,  yet  they  did  con- 
tain a  warrant  for. mercy  according  to  circam- 
stances,  and  it  was  not  possible,  tliat  the  kiog 
could  know  that  his  troops  were  received  hos- 
pitably by  the  people  whom  that  warrant  prio- 
cipally  concerned. 

*'  The  blame  then  must  lie  either  upon  the  se- 
cretary, the  king's  general  in  Scotland,  or  tlie 
officer  that  executed  the  order.  To  lay  it  upoo 
the  officer  that  executed  the  order,  where  indeed 
it  justly  lay,  was  of  no  consequence  agaiost 
the  earl  of  Stair,  and  did  not  answer  some 
men's  design  :  to  lay  it  upon  the  general  was 
hard,  for  truly  he  had  been  prevaOed  with  to 
furnish  the  commission  with  a  good  maoy  ot 
the  earl's  principal  letters  and  the  king's  piio- 
cipal  instructions.  And  tliough  the  dispensiog 
of  the  mercy,  mentk>ned  in  the  king's  order, 
did  belong  io  the  general,  and  so  the  ezcrs 
seemed  more  naturally  to  touch  hiu),  yet^tbe 
report  of  the  commission  licked  him  clean,  for 
the  barbarity  of  the  fact  consisted  in  one  eii^ 
cumstance,  viz.  that  officers  recrix-vd  in  ho«- 
pitality  for  several  daya,  and  kindly  entertaia^ 
ed  by  their  landtords,  fell  upon  them  unex- 
pectedly and  murderad  them.  NoirthegeBerai 
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*  Guioellariiiiii,  et  Giilielftiuin  Comitem  d'  Ad- 

*  nandBle,  etfideles  et  dilectos  nostroi  Gonsilia- 

*  riot,  Jotttnein  Dominum  Murray,  Dom.  Ja- 


hong  at  EdiDbor^h,  and  bat  lately  retarned 
from  Loodon,  tbe  commissioa  presumed  that 
he  was  ignorant  of  tbe  troops  oeing^  friendly 
received  lo  Glencoe. 

"  It  remained  that  tbe  earl,  then  master  of 
Suir,  must  be  guilty ;  but  seeing  what  was 
done  against  him  was  neither  by  way  of  pro- 
eeis  nor  senten.ce,  and  was  carried  with  so 
much  baste,  when  he  was  in  Flanders,  at- 
tending tbe  king,  that  there  was  no  time  leH 
for  publishing  a  case  in  bis  defence  bv  bis 
friends.  And  that  a  case  being  printed  late 
that  evening  when  the  vote  pas^,  and  some 
c«mie8  of  it  being  delivered  to  some  members 
before  the  House  rose,  the  earl's  brother, 
though  a  member  himself,  was  fain  to  ask  for- 
S^lTeness  of  the  House  rather  than  be  sent  to 
prison ;  which  to  a  man  sicklv  and  weak  as  he 
was  then,  was  present  death,  besides  abandon- 
ing of  bis  friend's  just  defence.  I  say  then, 
that  what  was  done  in  parliament  uot  being 
doae  judicially,  nor  by  way  of  legislature,  ami 
doring  the  earPs  absence,  leaves  the  matter 
still  entire;  and  not  to  enter  into  a  detail  of 
tbttwhole  matter,  the  earl's  fiiends  made  the 
following  remarks. 

**  1.  That  the  orders  for  using  military  exe- 
cution against  Glencoe  were  uot  so  muah 
as  conntersizned  by  the  earl  of  Stair.  .  2. 
That  all  his  letters,  as  well  those  which  ac- 
compaoied*  the  orders,  as  those  that  pre- 
ceded the  military  execution,  made  mention  of 
tbe  power  the  general  had  to  shew  mercy 
ac6ording  to  occasion,  and  that  those  clauses 
of  tbe  earl's  letters  were  omitted  in  the 
report  of  .the  commission.  S.  That  the 
eari's  letter  writ  after  the  execution,  or  a 
few  days  before  it,  from  London,  could  never 
be  the  cause  or  warrant  of  any  excess ;  be- 
caoseit  was  impossible  in  nature,  that  those 
letters  could  come  to  the  general,  much  less  to 
the  knowledge  of  the  officers  entrusted  with  the 
execution,  seeing  the  post  in  those  places  with 
thetest  expediuon  must  require  7  or  8  days 
in  coming  and  aa  much  in  ffoing.  4.  Tbe 
wannness  expressed  in  ttieeari's  letters  against 
Glencoe,  being  always  tempered  with  a  power  to 
Uieeeneral  to  show  mercy,  conld  not  so  much  as 
be  toe  occasion,  much  less  the  cause  of  the  ex- 
ttssetcommitted :  and  the  indignation  expressed 
even  in  tfaie  later  letters  after  tbe  execution, 
^  yet  excusable,  upon  the  supposition  of  his 
being  ignorant  of  the  troops  being  received 
friendly  at  Glencoe,  which  was  more  natural 
and  easy  for  the  commission  to  have  presumed, 
than  that  the  general  then  at  Edenburgh 
•honld  have  been  ignorant  of  it.  5.  Another 
grou  circumstance  which  aggravates  the  bar- 
barity oonunltted  on  Glencoe,  was  bis  taking 
the  oaths,  but  as  to  this  it  is  to  be  observed, 
^t  neither  the  king,  nor  any  about  him,  had 
uie  least  intimatron  of  it  at  grantin|r  of  the 
^rdoi,  and  yet  upon  the  toppoaitioii  that 
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they  might  come  in,  even  after  tbe  time 
for  taking  the  oaths,  and  lay  down  their 
arms,  there  was  power  for  dispensing  mercy 
both  in  the  order  and  in  the  letters  that 
related  to  it.  And  in  tbe  next  place  it  was 
unjustifiable  in  tbe'^^qnmissioners  or  inquisitors 
concerning  the  matter  of  Glencoe,  lo  pretend 
that  they  proceeded  for  the  vindication  of  tbe 
government,  and  yet  to  draw  their  chief  lights 
from  Glengarry  and  Keppoch,  persons  noto- 
riously disaffected  to  it.  While  at  tbe  sama 
time  they  overiooked  the  council  books,  where 
they  would  have  found  at  large  the  rise  and 
circumstances  of  all  that  matter,  and  that  tbe 
king  baring  entered  into  a  pacification  with  tbe 
bighlanders,  then  in  arms,  ou  condition  that 
they  should  submit  and  take  tbe  oaths. by  the 
first  of  January  1691-2,  and  that  this  pacifi- 
cation (which  was  traversed  by  diverse  inte- 
rests well  known  to  some  of  the  inquisitors) 
not  being  likely  to  bare  all  the  desired  effect ; 
the  king  put  out  two  very  solemn  proclama- 
tions, intimating  that  after  the  day  none  of  the 
rebells  should  be  received  into  mercy,  but 
treated  u  ith  the  rigours  of  war ;  so  that  neither 
Glencoe  nor  any  of  them,  had  any  reason  to 
complain  of  unfair  dealing.  6.  By  the  stor^^ 
as  it  is  pieced  together  by  these  inquisitors,  it 
is  very  plain,  that  old  Glencoe  did  not  come  in 
till  the  end  of  December,  the  day  indeed  thdy 
thought  fit  to  omit  for  reason's  best  known  to 
themselves.  When  he  did  come  in,  he  did  not 
offer  himself  to  anv  one  irapowered  to  tender 
the  oaths,  but  old  colonel  Hill  governor  ot 
Inverlocby,  who  told  him,  he  had  no  such 
power.  This  governor  being  the  person  by 
whom  any  order  coifld  be  pot  in  execution, 
Glencoe  accordin^f  to  his  cunning,  thought 
that  if  he  kept  a  little  correspondenco  with 
him,  without  directly  submitting  to  the  govern- 
ment, he  should  be  safe,  but  to  make  all  sure^ 
He  was  forced  to  make  a  step  further,  and  some 
days  after  the  time  went  to  the  sherifl^s  deputy 
of  Argyleshire,  where  he  iook  and  subscribed 
the  oaths,  and  got  a  certificate  at  the  bottom  of 
the  paper,  of  his  having  taken  them  of  that 
date  ft-om  the  sheriff's  deputy  which  was  in- 
trusted with  himself,  and  was  sent  by  hira^ 
with  his  son,  to  be  presented  to  the  privy  coun- 
cil. But  diey  haveing  positive  orders  to  admit 
of  nobody  after  the  day,  the  clerks  would  not 
receive  the  certificate,  and  these  were  sufficient 
warnings  for  Glencoe  to  have  made  his  aopli- 
cation  to  the  general  or  to  the  council,  to  have 
his  case  represented^  But  having  some  de- 
pendence upon  his  intelligence  with  the  gover- 
nor of  Inverlocby,  and  as  it  appears  being  wil- 
ling to  play  fast  and  loose,  he  was  content  to 
keep  his  oaths  in  his  pocket,  and  to  make  a 
fiur  appearance  of  friendship  during  the  vi'iriter, 
that  he  might  be  safe  at  home  till  it  was  time 
to  go  to  the  field ;  nor  will  this  subtilty  seem 
any  ways  a  thing  octFaordinary  to  persons  thai 
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•ife  oon?eraaDt  with  the  genius  of  that  sort  of 
people.    Id  this  state  of  affairs  some  foot  were 
sent  ftom  the  garrison  of  Inverlochy  to  quarter 
in  Gienooe,  which  does  not  appear  to  have 
been  by  any  order.    These  troops  Glencoe 
received  with  all  the  appearances  of  friendship, 
and  the  officer  having  received  his  orders  dur- 
ing the  tioae  he  was  there  entertained,  had  not 
Ksolufeion  or  honesty  enough  either  to  declare 
ftir  war,  or  la^  down  his  oommission,  rather 
than  imbrue  bis  bands  in  tlie  blood  of  his  land- 
^  lord  and  his  children,  bat  chose  to  take  the  op- 
portunity of  an  order  gi?en  by  persons  wholly 
Ignorant  of  the  hospitality  and  submission  of 
these  unhappy  wretches,  and  executed  it  in  a 
'Way  that  is  for  ever  unjustifiable.     In  this, 
and  this  only,  consisted  the  airodty  of  that 
matter,  and  had  the  inquiry  been  directed  to 
find  out  truly  where  the  matter  lay,  the  officers 
had  received  condign  punishment.      It  is  true, 
the  report  of  the  commission  does  charge  these 
officers  for  their  behaviour,  but  as  the  report 
bore  hard  in  laying  the  blame  where  it  was 
not,  the  king  sus|)e€ted  the  sincerity  of  the 
whole,  and  nothing  followed  upon  it. 

Lastly,  the  keeuness  and  asperity  that  ap- 
pears in  the  earl's  letters,  proceeded  from  a 
cause  very  different  from  what  his  ene- 
mies  haveendeavoured  to  possess  the  world  of; 
«nd  the  truth  of  it  is,  be  had  pretty  good  rea- 
*>«»  to  wish^  that  if  the  higlilanders  should 
oreak  the  nacification,  and  draw  upon  a  whole 
country  the  seventy  and  cruelUes  of  wAr,  it 
should  rather  light  upon  an  obscure  small  sept 
ot  tennants,  considerable  for  nothing  but  their 
ndted  robberies  and  murders,  who  beingtreated 
with  the  rigours  of  war  might  procure  an  easy 
submission  from  the  rest.  And  the  earl  wu 
the  more  concerned,  because  he  was  thought 
to  have  a  considerable  part  in  advising  the  pa- 
cification,  whereby  the  broken  and  desperate 
"k"ii'"  ^^^  liigblands,  some  whereof  were  in 
rebellion,  even  before  king  James  went  away, 
and  had  defeated  a -parly  of,  his  troops,  who 
were  commanded  to  assist  in  executing  of  a 
sentence  upon  a  civil  contract,  might  be  brought 
m  to  be  good  subjects,  and  to  have  liberty  and 
property  m  their  native  country  :  but  for  this 
counser  the  earl  was  very  liberally  blamed  by 
the  enemies  of  the  government,  because  it  in- 
deed broke  their  interests,  nor  have  they  ever 
niade  any  considerable  appearance  since  ;  and 
by  others,  because  the  thingr  was  not  done  by 
thepi.  And  these  people  did  not  fail  to  solicit 
the  late  king  to  severities,  and  to  disparage  the 
pacification,  as  being  very  dishonourable;  and 
upon  that  occasion  the  merito  of  Glencoe  were 
set  forth  to  the  full,  and  a  certain  person  was 
sent  commissioner  to  manage  that  affair  at 
court,  who  was  witness  at  alfthe  deliberations 
Detere  the  miliUry  order  was  drawn  up. 

To  condudc,  it  is  plain  to  any  man  who 
DOQsiders  the  matter,  that  it  most  appear  very 
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stnuups,  tiiat  ever  the  king  or  his  iDimiten 
s|ioiild  have  been  suspected  accessary  to  so 
mean  a  cruelty." 

8ir  John  Dalrymple  in  bis  relation  of  Stair, 
says,  that  the  scheme  for  cnttiog  off  by  the 
means  of  «<  Letters  of  fire  and  sword,  an  in- 
human but  illegal  weapon,"  all  the  highland 
rebels  who  should  not  teke  the  oaths  within 
the  time  prescribed,  was  suggested  by  lord 
Breadalbane,  adopted  by  Dalrymple,  and  as- 
sented to  by  the  king.  And  be  adds,  that 
"  Glenco  with  all  his  dan  was  peculiaHy  ob- 
noxious to  lord  Breadalbane,  because  there  had 
been  freouent  wars  between  tlieir  people.  And 
sir  John  Dalrymple  thought  that  mercy  wooM 
be  thrown  away  upon  them,  because  they  bad 
been  in  the  irreclaimable  habit  of  making  ia- 
cursiona  into  the  low  countries  for  plunder, 
and  becaostf  he  had  himself  obtained  a  paidon 
for  them  from  king  William,  when  one  of  the 
tribe  having  discovered  his  accomplices  in  a 
crime,  the  rest  had  tied  him  to  a  tree,  &nd 
every  man  in  the  tribe  had  stabbed  him  with  a 
durk,  Glenco  the  chieftain  giving  the  lirst 
Wow."  I  perceive  not  that  Dalrymple  refers 
to  any  distinct  authorities  for  this  circuro&Uo- 
tial  account,  the  latter  part  of  which  is  some- 
what indistinctly  expressed. 

Burnet  states  that  the  proposition  of  noili- 
tary  execution  upon  the  Glenco  oien  origi- 
nated from  Breadalbane,  and. that  the  se- 
vere order  concerning  the  separation  of  that 
clan  from  the  rest  of  the  highUnders,  was 
signed  by  the  kin^,  without  any  inquiiy 
about  it,  "  for  he  waa  too  apt  to  aign  papers 
ia^  a  hurry  without  examining  the  impor- 
tance of  them ;"  the  conseqiKoca  of  his  suf- 
fering that  sort  of  business  to  aocnmnlate,  till 
it  became  necessary  to  dispatch  a  great  deil 
in  a  very  little  time.  And  he  refers  Uie  kill's 
permitting  the  matter  to  escape  public  isvesti- 
g?itibn  to  the  operation  of  his  tenderaess  upon 
discovering  how  many  had  parttdpatedka  the 
transaction. 

In  Dalrymple's  Appendix  to  part  8,  book  a, 
he  has  inserted  sisme  curious  documents  rela- 
tive to  Ihe  treaty  with  the  Highlanders,  and 
other  proceedings  about  this  time  respecting 
them.  The  following  are  those  most  nearly 
connected  with  Glenco : 

Secretary  Stair^  to  Lord  Breadaibane. 

Mv  lord ;  London,  Dec.  9«  1691. 

"  Yours  of  the  16th  past  waa  very  uneasy; 
it  is  a  little  qualified  by  that  of  the  llHh.^I 
know  not  hy  what  I  was  moved  to  write  to  yon 
eight  days  affo,  as  if  I  had  known  what  tbeia 
letters  brouffbt  me ;  and  though  what  I  wrote 
then  was  only  to  hasten  matters,  the  hogeriag 
being  of  ill  coose()uence,  yei  1  never  thought 
there  was  danger  in  the  miscarryiog  of  it.  I 
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i  1  was  detirona  of  ]^oar  retam,  upon  the 
fioisluiig  of  your  negoaation ;  but  without 
that,  or  the  having  prevailed  with  one  man,  b> 
what  I  never  wish  to  see.  I  am  convinced  it  is 
neither  your  fault,  nor  can  any  prejudice  arise 
to  their  majesties  service  by  the  ,chaBffe  of 
measures,  but  only  ruin  to  the  Hijrhlanders ; 
but  yet  at  the  present  settlement  it  would  do 
youradf  and  your  friends  no  advantage.  That 
person  you  suspect  to  have  blown  up  the 
M'Leans,  hath  great  access,  and  wants  nothing 
but  such  an  occasion  to  introduce  him,  and  to 
make  him  In  a  manner  necessary  to  do  what 
YOU  cannot.  I  doubt  not  all  will  come  right ; 
out  though  it  is  necessary  you  do  seem  to  come 
hither,  that  they  may  rue„  yet  you  had  not 
best,  in  my  opinion,  leave  it  i  and  here  you  can- 
not be  beuire  our  settlement,  as  I  apprehend,  is 
in  readiness.  I  shall  not  repeat  my  thoughts 
of  vour  doited  cousin;  1  perceive  half  sense 
willphiy  a  double  game,  but  it  requires  sulidi^ 
to  embrace  an  opportunity,  which  to  him  will 
be  lost  for  ever ;  and  the  ^rrison  of  Inverlochy 
it  little  worth,  if  he  can  either  sleep  in  his  own 
bounds,  or  if  he  ever  be  master  there.  I  repent 
nothing  of  the  plan  ;  but  what  account  can  be 
given  why  Argyle  shouid  be  forced  to  part  with 
Ardnamurchao.,  to  which  Lochiel  hath  no  more 
pretence  than  I  ?  you  rAunot  believe  with  what 
mdifferency  the  king  heard  this  matter,  which 
did  alarm  and  surprise  us  all,  and  confirmed 
the  bold  assertions  of  others  against  you.  1 
hope  you  will  be  able  to  document  sir  Ewen's 
and  Bir.  John  iVI*Lean's  commissions,  which 
are  necessary  for  your  vindication.  Ldeut.  col. 
Hamiltou,  deputy  governor  of  Inverlochy,  is  a 
discreet  man,  you  may  make  use  of  him.  I 
should  be  glad  to  find,  before  you  get  any  posi- 
tive order,  Uiat  your  business  is  done,  for  shortly 
we  will  conclude  a  resolution  for  the  winter 
campaign.  I  do  not  fail  to  take  notice  of  the 
frankness  of  your  offer  to  assist.  1  think  the 
clan  Uonnell  must  be  rooted  out,  and  Lochiel. 
Leave  the  M'Leans  to  Argyll.  But  before  this, 
Leven  and  Aigyll's  regiment,  with  two'  more, 
would  have  been  gone  to  Flanders.  Now  idl 
stops,  and  no  more  money  from  England  to 
entertain  them.  God  knows  whether  the 
13,000/.  sterling  had  been  better  employed  to 
settle  the  Highlands,  or  to  rarage  them ;  but 
siuce  we  will  make  them  desperate,  1  think  we 
should  root  them  out  before  they  can  get  that 
iielp  they  depend  upon.  Their  doing,  after 
tbey  get  IC.  J.  allowance,  is  worse  tb^i  their 
obstinacy  ;  for  these  who  lay  down  arms  at  his 
command,  will  take  them  up  by  his  warrant 
Be  assured  no  papist  will  be  exempted  from  this 
oath  of  allegiance ;  and  in  Ireland  they  must 
jtake  it,  by  act  of  parliament  now  made,  since 
the  supremacy  is  out  of  it.  You  may  assure 
yourself,  io  our  settlement  of  government,  yon 
nm  not  forgot  by  your  friends,  though  I  must 
lail  yon  tome  an  agWD  tmboldened,  who  had 
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given  over  to  ol^ject  against  your  being  as- 
sumed. My  dear  lord,  adieu. 

Secretary  Stair  to  Lord  Sreadalbane, 

My  lord,  London,  Dec.  3, 1691. 

"  The  last  post  brought  Tarbat  letters  from 
Glengarry  I  or  rrom  his  lady,  and  Rorry  upon  a 
message.  Glengarry  had  sent  to  him  to  Edio- 
bui^h.  This  hath  furnished  him  with  oppor- 
tumty  to  discourse  the  king  on  all  these  matters. 
He  tells  me  he  hath  vindicated  you ;  only  the 
share  that  the  McDonalds  get  is  too  little,  and 
unequal  to  your  sfood  cousins,  (really  that*s 
true)  and  he  would  have  the  money  given  to 
Glengarrv,  and  leave  Aivyll  and  bim  to  deal 
for  the  plea.  He  thought  his  share  had  only 
been  1,000/.  sterling.  1  have  satisfied  the  king 
in  these  points,  that  his  share  is  1,500/.  ster- 
ling, and  that  be  nor  none  of  them  can  get  the 
money,  if  Argyll  consent  not ;  for  that  destroys 
all  that  is^  good  in  the  settlement,  which  is,  to 
take  away  grounds  of  hereditary  feuds :  to  be 
brief,  I  will  assure  you  that  I  shall  never  con- 
sent any  body's  meddling  shall  be  so  much  re»  ^ 
garded,  as  to  get  any  of  your  terms  -altered.  * 
By  the  next  i  expect  to  hear  either  these 
people  are  come  to  your  hand,  or  else  your 
scheme  for  mauling  them ;  for  it  will  not  deby. 
On  the  next  week  the  officers  will  be  dispatched 
from  this,  with  instructions  to  ffarriiton  Inver- 
garry,  and  Buchan^s  regiment  %vni  join  Leven'St 
which  will  be  force  enough ;  they  will  have 
petards  and  some  cannon.  I  am  not  changed 
as  to  the  expediency  of  doinff  things  by  the 
easiest  means,  and  at  leisure,  but  the  madnem 
of  these  people,  and  their  ungiatefolneas  to 
you,  makes  me  plainly  see  there  is  no  reckon- 


that  case,  there  must  be  hostages  of  their 
nearest  relations,  for  there  is  no  legirding 
men's  words  whom  their  interest  cannot  oblige. 
Menzies,  Glengarry,  and  all  of  them,  have 
written  letters,  anirtaken  pains  to  make  it  be- 
lieved, that  all  you  did  was  for  the  intermt  of 
king  James.  Therefore  h>ok  on,  and  yon  shall 
be  satisfied  of  your  revenge.    Adieu. 

Lord  Bon/  Hamilton  to  the  Duke. 

London,  9th  ^an.  169S. 
"  I  know  not  if  the  news  of  the  Highlanders 
taking  the  oaths  will  put  a  stop  to  the  marchmg 
of  the  troops  that  were  desigiMd  for  that  par- 
poae,  bot  1  believe  it  will  not ;  but  that  the  or- 
ders for  theur  campaign  will  still  go  on. 

PropoeaU  concerning  the  HighlanderSy  by  lord 
Breadalbane' 

"  The  last  opinion  given  to  yonr  majesty, 
concerning  the  settling  of  the  Highlanders, 
having  had  good  success,  by  their  submitting 
to  your  govemmenti  laying  down  arms,  ana 
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tekiBg  the  o«th  of  sHegiance ;  h  reauuos  now 
to  propooe  to  yoar  majesty,  how  to  make  them 
inefbl  and  serviceable  to  yoo,  and  to  take  up 
anns  for  your  majesty  in  case  of  any  insurrec- 
tkNi  at  home,  or  invasion  Irom  abroad,  or  that 
joar  majesty  think  it  fit  to  1186  some  of  them  in 
tofeigu  parts. 

**  1st,  The  law  obliges  the  nation  to  rise  id 
nraas  when  required,  and  to  contiDoe  in  arms 
ftrty  days. 

'*  Sd,  That?  Tonr  majesty  by  virtoe  of  this 
kw,  ordain  all  the  highland  laodlords  and  chief- 
tihis  to  have  snch  a  proportion  of  men  ready,  as 
Ibeir  estates  and  interest  may  easily  raise  and 
provide,  without  making  the  levy  too  heavy  for 
them,  whieb  levy  may  be,  according  to  Uie 
calculation  made  thereof,  four  thousand  good 
and  effective  men. 

"  dd,  That  these  men,  both  officers  and  sol  • 
diers,  be  eorolled,  and  thereby  ready  to  be  cal- 
led fpr  when  required.    And  to  that  end, 

**  4th,  That  your  majesty  give  commission 
to  some  principal  man  in  the  highlands,  to  have 
the  charge  of  raising,  enrolling,  and  bringing 
them  to  the  field,  and  placing  of  fit  inferior 
ofltoers  over  them,  according  to  the  number 
that  every  tribe  Sends  out. 

*^  5tb,  That  tbb  principal  person  have  the 
pay  of  a  general  officer,  but  that  only  when  he 
B  employed,  to  defray  his  expence ;  who  is  to 
lecrive  his  orders  from  your  majesty,  or  your 
government,  or  from  tfaie  commander  in  chief 
of  your  standing  forces  in  that  kingdom. 

*'  6th,  That  Lochzeal,  in  respect  of  his  ex- 
perienee  and  skill,  and  his  interest  in  the  other 
dans  besides  his  own,  may  have  the  next  com- 
mand over  this  militia,  and  have  the  pay  of  a 
iDolonel  while  he  is  employed,  in  regard  he  is 
ambitions  to  serve  your  majesty,  and  he  is  a 
prolestant 

**  7th,  That  there  be  forty  capteins  set  over 
the  four  thensand,  of  such  as  every  tribe  may 
have  one  of  their  own  to  command  them,  and 
these  to  have  a  gratoity  at  their  return  home, 
after  they  are  dismissed,  as  they  behave  them- 
•elves,  and  do  keep  their  men  in  good  disci- 
pline ;  and  this  gratnity  to  be  bestowed  by  the 
advice  of  your  majesty's  government,  the  com- 
mander in  chiei'of  your  forces,  and  of  the  per- 
son who  has  the  priucipal  command  of  the 
highlanders.  That  as  soon  as  voiir  majesty 
settles  your  government  of  that  kmgdom  these 
two  GomroisBiuos  be  given,  that  they  may  imme- 
diately thereafter  go  about  the  enrolling  of  the 
men,  aocording  to  the  proportions  to  be  charg^ed 
by  nrockmation  on  every  landlord  and  chieftain, 
to  Be  ready  when  called  for. 

'*  8th,  As  this  establishment  will  encourage 
the  bigbtanders  to  be  faithful,  and  serve  your 
mdyesty,  being  commanded  by  persons  of  them- 
•ehresf  and  in  whom  your  majesty  may  oon- 
ftde;  so  it  wiU  eictremely  discourage  suc^  as 
deagQ  to  gvr^  distaibanoe  to  the  peace  of  ibat 


*  etiam  Tcfttes  pront  neccssariom  mvenjetar, 
'  sive  per  eorom  Juramenta,  sive  Dedarationa, 

*  et  tone  postea    dieti  Gomdussionarii  noUs 

kingdom,  and  to  embarrass  yomr  government 
there,  when  tbey  find  that  ydar  majesty  bu 
engaged  a  fbmudable  force  of  higblaoders 
ready  to  fidl  on  them,  contrary  to  their  ezjpee- 
tation,  and  endeavoors^if  keeping  them  trooi 
coming  in. 

*'  ftti.  Your  nujesty  has  these  forces  vithost 
any  charge,  except  for  a  few  officers,  and  that 
only  when  eofployed,  and  that  but  for  &  short 
time,  which  will  diacoss  any  commotion  cui 
be  in  that  nation  ;  and  it  may  be  asserted,  tbii 
there  cannot  be  better  militiamen  than  they  tre. 

*<  10th,  Yoor  majesty  has  net  a  fund  in  that 
kingdom,  nor  can  have,  to  maintain  above  three 
thousand  standing  forces,  which  are  so  few,  that 
it  is  a  matencoura^^ementforall  ill  designs, 
especial^  in  yoar  majesty's  absence.  Bat  this 
additkm  of  Ibor  thonsandbighlanders  will  alter 
the  case  exceedingly,  will  strenorthen  yoar  go- 
vernment, encourage  your  standrag  forces,  and 
disappomt  yoor  enemies;  for  they  may  besu 
ordered  88  to  be  ready  to  march  on  few  days 
advertisement. 

«*  11th,  It  will  b«  fit  there  be  a  major  or  two 
in  constant  pay,  for  attendmg  and  kiokiog  after 
these  forces,  and  to  serve  as  adjutants  for  rais- 
ing, bringing  them  to  the  field,  and  to  kee^ 
them  from  prejudicing  the  countries. 

**  IStb,  That  in  pursuance  of  this  dilig^ence, 
and  that  the  discontented  disaffected  parties  in 
that  kingdom  may  see  that  your  majestywill  trust 
and  employ  the  bigblanders,  (if  these  force  yoo 
to  it)  your  migesty  will  be  pleased  to  dispatch 
Locbziel  home,  contented,  and  obliged  to  yoor 
majesty's  royal  bounty :  it  is  but  a  small  saro 
he  pretends,  and  your  majesty  will  find  it  veiy 
well  bestowed.     ^ 

"  13th,  In  case  your  majesty,  at  aov  time, 
think  it  fit  to  employ  a  regiment  of  highlands 
abroad,  they  may  be  detached  oat  of  this  body 
of  men ;  and  in  that  case,  it  is  humbly  ofiered 
to  your  miyesty,  that  they  be  allowed  to  nse 
their  own  apparel,  and  their  own  arms,  aod  to 
be  disciplined  in  their  own  fashion,  and  to  be 
commanded  by  persons  having  Uieir  laoguagCt 
and  who  have  mterest  with  them. 

List  of  Chieftains  to  which  the  Proposals  rdaie. 

MCB. 

.     .    -  200 

...  50 

.     -     -  150 

...  100 

...  50 

...  100 

*.     .     -  50 

...    to 

,     .     .     ^ 
...    100 


Theearlof  Seafort,     -    -  - 

The  viscount  of  Tarbat,     -  - 

The  lord  Lovitt,     -    -    -  - 

The  earl  of  Sutherland,    -  - 

The  lord  Rhea,      -    -    -  - 
The  laird  of  Ballingonn, 

The  laird  of  Fouls,      •    -  - 

The  hurd  of  Straglasse,    -  - 

The  laird  of  Glenmoristoii,  - 

The  laird  of  Mcintosh,      -  - 
ADPberson  of  Clunie, 

The  laird  of  Rilravock,     •  - 

The  hurd  of  Grant,      -    -  - 
Tbelairdof  Balmdalocb, 


150 

100 
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receding  the  Massacre  ofGlenco. 
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'  trensmittent  renim  stalum  rei  anted ict»,  una 
'  cam  Probatiombos  et  Testimoniis  coram  ipmii 
'  adducendis,  ati  post  dehitam  et  plenam  iofor- 
« matioDeiD,  neoessarias  Directionta,  eateoua 

*  ooncediuniia  prout  nobis  coograom  Tidebitor. 
'  In  cojua  Rei  Teatirooniam,  preaeDtiboSy  mag« 

*  nam  Sigillum  nostrum  appehdi  mandavimus. 
'  Apud  Aobm  nostram  de  Kensington,  Tigeai- 
'  mo  nono  die  Mensis  Aprilis,  Anno  Domini, 

Tbedoke  of  Gordon, 300 

Tbeearlof  Mar, 300 

The  marquis  of  Atboll, SOO 

The  laird  of  AshintuUie,        -    -    -     .  SO 

The  laird  of  Weem, 50 

The  laird  of  Gamtnlly, 50 

The  laird  of  Strowao, 20 

The  earl  of  Perth  j '  -  J50 

The  earl  of  Murray, 100 

The  earl  ofMonteath, 100 

The  marquis  of  Montrose,     -    -    -     -  150 

The  laird  of  Luss, 50 

The  laird  of  Macfarlane,    -    »    •    .    .  SO 

Tbeearl  of  Argyle, 500 

The  eaH  of  Breadalbane,       *    -    -    -  250 

The  kdrd  of  Calder, 100 

The  laird  of  M'Lane, 100 

The  laird  of  Loeheal, 150 

ThecaptaneofClanronald,    -    -    •    -  100 

Sir  Donald  McDonald,  of  Fleet,      -    -  100 

The  laird  of  M«Leod, 100 

The  laird  of  Glengary, 100 

The  laird  of  M«Finzony,        ....  so 

McDonald  of  Keppoch, 50 

The  laird  of  Appine,         .....  50 

The  tutor  of  Appine,       ......  so 

The  laird  of  Locnbouy,    •    .    .    •    .  30 

One  cf  tke  Highland  Chieftain^s  CommUiiom 
to  treat, 

"I  Col.  MacDonell,  of  Kcppoch,  doth  here, 
hy,  in  my  oivn  name,  and  in  name  of  Ranald 
n^Donen  of  Insh,  Ronald  M*DodqII  of  Frocts, 
Donald  M'Donald  Coldonarge,  ^Eneas  M'Do- 
nell  of  Bohurtmy,  £neas  M<Done!l  of  Kill- 
brihonatt,  £nea8  M^Donetl  of  Tulloch,  Alex. 
M*Dooell  of  IiiTeroy ,  Neil  Keuncdy  of  Kearu- 
than,  Alex.  M'Donellof'TiinodensI),  and  the 
test  of  my  kinsmen  and  friends,  earnestly  de- 
sire  and  rcauest,  impower  and  cominissionate 
the  right  non.  John  eurl  of  Breadalbane,  to 
treat  and  conclude  with  the  present  govern- 
ment, ;for  procuring  to  me  and  my  foresaids 
friends  such  lending  and  concessions  as  be  may 
obtain  from  them;  hereby  promissing,  upon 
ray  oath,  in  my  ou  u  name,  and  for  them,  that 
I  and  they  shall  stand  and  adhere  to  such  terms 
as  his  lordship  will  procure  for  me  and  them. 
In  witness  whereof  I  have  written  and  sealt 
thir  presents,  the  twenty -fourth  of  June,  1691. 
*«  Coll.  Macdonald." 

One  (f  the  Highland^hieftain^t  Obligations  <o 
keep  Peace, 

**  1  Coll.  MackDoDdlof  Keppoch  dotb  for 
<nyaalf«  and  oa  bahalf  of  Rooald  Mackdonald 


*  Millesimo  Sexcentesimb  Nonagesimo  quinto 

*  Annoque  Regni  nostri  Septimo. 

*  Per  Signaturam  Manu  S.  D.  N.  Regis  sii- 
'  perscriptam. 

*  Written  to  the  Great  Seal  and  Reg.  May 

*  20, 1695.  «  Don.  Rannald,  Deput. 

'  Sealed  at  Edinburgh,  May  20, 1695. 

•Jo.  DlCKSONB.' 

of  Insh,  Ronald  McDonald  of  Fensett,  Alex.  - 
M'Donell  of  Inveroy,  Donald  M<Donell  of 
Cleonaige,  ^neaa  M*Donell  of  Bohontine^ 
iEneas  M*Donell  of  Killiehonat,  £neaa  Mac 
DonelL  of  Tollioch,  Neil  Kenoedie  of  Leonor- 
hane-raore,  Alex.  Kennedieof  Leoruthan->beig, 
Alex.  Mac  Donell  of  Firmadross,  £neas  Mac 
Donell  of  Auphnaooichine,  and  all  the  rest  of 
my  kinsmen,  fiiends,  and  followers,  engage, 
on  my  faith  apd  word,  that  I  and  they  shall 
submit  to  Che  present  goTemment,  live  peace- 
ably, and  commit  no  acts  of  hostility  nor  de- 
predations, nor  join  with  any  forces  from  abroad, 
or  within  the  country,  to  commit  any  such  acts 
until  the  first  day  ot  September  next,  profiding 
that  such  proposals  and  terms  as  shall  be  made 
by  the  earl  of  Breadalbine  to  the  present  go- 
vernment be  granted  to  me  and  those  abore- 
mentioned,  against  the  foresaid  day :  providing 
also,  that  no  act  of  hostility  or  depredations  be 
committed  against  me,  or  any  of  my  said  friende 
or  kinsmen,  before  the  abovesaicl  first  dav  of 
September  next.  To  these  conditions  I  do- 
hereby  oblige  myself  to  stand  and  adhere:  In 
witness  whereof  I  have  written  and  subscribed 
these  presents,  the  24tb  of  June,  1691. 

"  Coll.  Mackdonald.'*  n 

<<  There  is  a  tradition,  whether  true  or  not 
I  know  not,  that  when  lord  Nottingham  after- 
wards wrote  to  lord  Breadalbane  to  account  for 
the  13,000/.  which  had  been  given  him  to  be 
divided  among  the  Highlanders,  he  answered 
the  letter  in  these  woros :  '  My  lord,  the  High*- 

*  lands  are  quiet :  the  money  is  spent:  and 
i  this  is  the  best  way  of  accounting  between 
•friends.*" 

But,  according  to  Burnet,  Breadalbane  had 
honestly  brought  back  the  money. 


Tbc'foHowing  anecdote  is  highly  creditable 
to  b'un;un  nature : 

**  During  the  rebellion,  in  the  year  1745,  . 
the  clan  of  Glenoo  weite  quartered  pear  the 
house  of  lord  Stair.  The  Pretender  being  afraid 
they  would  remember,  that  the  warrant  for  the 
massacre  of  their  clan  ha4  been  signed  by  the 
earl's  father,  sent  a  guard  to  protect  tlie  house. 
The  clan  quitted  the  rebel  army,  and  were  re- 
turning home:  the  Pretender  sent  to  know 
their  reason.  Their  answer  was,  that  they  hatt 
been  affronted ;  and  when  asked  what  ibe  af- 
front was,  they  said,  *  the  greatest  of  any ;  for 
'  they  had  been  suspected  of  being  capable  pf 
<  vismng  the  injuries  of  the  father  upon  the  in- 
*  nocent  and  brave  son.* " 
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7  WILLIAM  IIL      Proeeedings  in  ike  ParUammd  gfSeotiand,      [S96 


Id  English  thus : 


«  WiUiaro,  by  the  mce  of  God,  kioff  of  Gmt 

*  Britaio,  &c.    To  all  good  men  to  whom  these 

*  presents  shftll  come,  rreeting.    Whereas  we 

*  Dave  taken  into  donsiderattoo,  that  though  io 

*  the  year  of  onr  Lord  1693,  we  gave  power,  by 

*  cxpess  instruetions,  to  William  duke  of  Ha- 

*  muton  deceased,  and  others,  to  examine  and 

*  inqntre  into  the  slaughter  of  certain  people  of 

*  the  name  of  Macdonald  and  others  in  Glenco, 

*  in  the  year  1699,  and  into  the  way  and  man- 

<  ner  how  the  same  was  committed,  yet  never- 

<  thelesB,  the  inquiry  then  made,  pursuant  to 

*  the  said  instructions,  was  defective ;  and  con- 

*  sidering  likewise,  that  the  most  effectual  me- 

*  tfaod  for  rcoeiviDg  full  information  of  the  true 

<  circumstances  of  the  matter  aforesaid,  must  be 

*  by  a  commission  to  that  effect ;  and  being 

<  very  well  satiMfied  of  the  abilities  and  fitness 
'  of  the  persons  under-named,  for  the  ends  be- 
« fore  expressed :  know  ^e  therefore  that  we 

*  hare  named  and  constituted,  and  by  the  te- 

*  nor  of  these  presents  do  name  and  constitute, 

*  our  right  trusty  and  well- beloved  cousin  atid 

*  counsellor,  John  marquis  of  Tweddale,  our 

<  faiffh-chancellor,  and  William  earl  of  Annan- 

*  dale,  and  our  trusty  and  beloved  counsellors, 

*  John  lord  Murray,  sir  James  Stuart  our  ad- 
«vocate,  Adam  CockbureofOrmistonoorjus- 

*  tkse  clerk,  Mr.  Archibald  Hope  of  Rankeiller, 
«  tod  sir  William  Hamilton  ofWhitekw,  se- 
«  nators  of  our  Icollege  of  justice,  sir  James 
'  ^P^^y.  ^^^  solicitor,  and  Adam  Drummond  of 

<  Meggios,  (of  whom  five  shall  be  a  quorum, 

*  and  granting  them  power  to  chuse  their  own 

*  clerk)  our  commissioners,  to  toke  precoffoi- 
<tion  and  make  enquiry  into  the  slaugbter 

*  aforesaid,  by  whom  and  how,  and  by  what 

*  colour  of  authority  the  same  was  committed  : 

*  and  in  order  to  the  discovery  of  the  same, 

*  we  give  power  to  the  said  commissioners  to 
'  send  for  all  warrants  and  directions  granted 
«  for  that  end  :  and  likewise  to  examine  all  per- 

*  sons  that  had  any  hand  in  the  business  afore- 

<  said,  and  likewise  to  examine  witnesses  as 

<  shall  be  found  necessary,  either  upon  oath  or 

*  declaration ;  and  afterwards  the  said  oommis- 

*  sinners  shall  transmit  to  us  the  true  state  of 

*  the  matter  aforesaid,  together  with  the  proofs 

*  and  evidence  thatshall  be  brought  before  them, 
'  that  afler  due  and  full  information,  we  may 

*  give  suth  direptions  thereupon,  as  to  us  shall 
*seem    meet   and  necessary.    In  testimony 

*  whereof,  we  have  commanded  onr  Great  Seal 

*  to  be  appended  to  these  presents.  Given  at 
'our  court  at  Kensington,  the  S9th  day  of 

*  April,  1695,  and  of  our  retgu  the  seventh. 

'  Superscribed  by  the  signature  of  the  hand- 
writing of  our  most  serene  lord  the  king. 

*  Written  to  the  Great  Seal,  and  registered 

<  the  SOth  da>  of  May,  1695. 

*  Don.  Ramald,  Depot.' 

•  Sealed  at  Edinburgh,  Mav  SO,  1695. 

*  Jo.  DlCKSONS.' 


PROCEKDINOS  Of  PARUAMEirr. 

Upon  the  32d  of  May,  1695,  this  i 
was  read  in  parliament,  and  the  Hooaa  voini' 
nem.  con.  That  his  OMiesty 's  high  commtmion- 
er  transmit  the  humble  thanks  of  the  porlia- 
ment  to  his  Majesty,  for  ordering  an  inqoiry 
into  that  matter,  whereby  the  honour  and  jos- 
tioe  of  the  nation  might  pe  vindicated. 

It  being  nr^  £at  the  commissioa  shoold 
proceed  with  diligence,  as  being  a  national  eon- 
oem,  and  that  the  discovery  be  made  known  to 
the  House  before  ite  adjournment ;  bis  grace 
assured  them,  that  he  doubled  not  of  his  ma- 
jesty's giving  satisfaction  to  his  parliament  in 
that  point,  and  that  before  they  parted. 

The  commissioners  proceeded  according  to 
order,  and  made  the  foAowing  Report : 

Report  of  the  Commission  given  by  bis  ma- 
jesty, for  inquiring  into  the  slaughter  of 
the  men  of  Gtenco,  subscribed  at  Halyrud- 
house  the  20th  day  of  June,  1693. 

John  marquis  of  Tweddale,  lord  high  chan- 
cellor of  Scotland,  William  earl  of  Annandale, 
John  lord  Murray,  sir  James  StuSrt  his  ma- 


jesty's advocate,  Adam  Cockbum  of  On^Mtoon, 

[ope  i 
keiller,  and  sir  William  Hamilton  of  Whitelaw, 


lordj 


justice  clerk,  sir  Archibald  Hope  of  Ran- 


two  of  the  senators  of  the  oolk^  qf  justice,  sir 
James  Ogilvy  bis  majesty's  solicitor,  and  Adam 
Drummond  of  Meggins,  commissiooers  ap- 
pointed by  his  miyesty,  by  his  commissiofi^ 
under  the  great  seal  of  the  date  the  S9th  of 
April  laat  past,  to  make  inquiry,  and  to  tidte 
tnal  and  precognition  about  tlie  slaughter  of 
several  persons  of  the  sirname  of  Bllacdonald 
and  others  in  Gleoco^  in  the  vear  169^  by 
whom  and  in  what  manner,  ana  by  what  pre- 
tended authority  the  same  was  committed,  with 
power  to  call  for  all  warranto  and  directions 
given  in  that  matter ;  as  also  to  examine  all 
persons  who  bad  a  hand  tberem,  with  what 
witaesses  they  should  find  necessary,  either 
upon  oath  or  declaration,  and  to  report  to  his 
majesty  the  true  state  of  the  said  msttcr,  with 
the  evidence  and  testimonies  to  be  adduced  be- 
fore them,  as  the  said  commission  more  amply 
bears :  having  met  and  qualified  themselves  by 
taking  the  oath  of  allc^isnce  and  assurance, 
conform  to  the  act  of  parliament,  with  the 
oath  de  FUUiif  as  use  is  in  such  cases,  did 
according  to  the  oower  given  to  them*  chuse 
Mr.  Alexander  Monro  of  Beircroft  to  be  their 
clerk ;  and  he  having  also  qualified  himself 
as  above,  they  proceeded  into  the  said  inquiry, 
to  call  for  all  warranto  and  directions,  with  all 
such  persons  as  witoesses,  that  might  git  e  light 
in  the  said  matter  ;  and  having  considered  the 
foresaid  warrants  and  directions  produced  be- 
fore them,  and  taken  the  oaths  and  dqiositioos 
of  the  witnesses  undernamed,  they  with  all 
submission  lay  the  report  of  the  whole  disco- 
very made  by  them  before  his  majesty  io  the 
order  following.  And,  first,  of  some  tbu^  that 
precadad  the  said  ilaQghtar.    Saoondly,  of  the 
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of  fact,  with  the  proofii  and  evideoce  )  nity  and  pardon  to  all  the  higblanden  who  had 


taken,  wbenaod  in  what  oiaDoer  the  same  was 
coamutted.  Thirdly,  of  the  warrants  and 
direotioDS  that  either  really  were,  or  wh%  pre- 
teoiled  for  the  CMmmitting .  it.  ^  And,  Lastly, 
The  oooDoiissionerB  honoble  opinion  of  the  true 
state  and  account  of  that  whole  husiness. 

Tbe  things  to  be  remarked  preceding  the 
niil  slaughter,  were,  that  it  is  certain  that  the 
lairds  of  Glenco  aud  Aochintriaten,  and  their 
followers,  were  in  the  insurrection  and  rebel- 
Iioo  made  by  some  of  the  highland  clans,  tinder 
tbe  command  first  of  the  viscount  of  Dundee, 
and  then  of  major  general  Bucban  in  the  years 
1689  and  1690.  This  is  acknowledged  bv  all. 
But  when  tbe  earl  of  Braidalbin  called  the 
heads  of  the  clans,  and  met  with  Uiem  in 
Aucballader  in  July  1691,  in  order  to  a  cessa- 
tioo,  tbe  deceased  Alexander  Macdonald  of 
Gleooo  was  there  wiih  Glensary,  sir  John 
Maclene  and  others,  and  agreed  to  the  cessa- 
tioD,  as  it  is  also  acknowledged  :  But  the  de- 
ceased Glenoo's  two  sous,  ^bo  were  at  that 
time  with  their  father  in  the  town  of  Aucballa- 
der,  depone,  that  they  heard  that  the  earl  of 
Braidalbio  did  at  that  time  quarrel  with  tbe  de- 
ceased Glenoo  about  some  cows  that  the  earl 
aQed^  were  stolen  from  his  men  by  Glenco's 
men ;  and  that  though  they  were  not  present 
to  hear  the  wonls,  yet  their. nther  told  them  of 
the  cballense.  And  the  two  sons,  with  Ro- 
said  NaciKuiald,  .indweller  in  Glenco,  and 
Rooald  Macdonald  in  Innerriggen  in  Glenco, 
do  all  depone,  that  they  heaid  the  deceased 
Gleoco  say,  that  the  earl  of  Braidalbin  at  the 
meetiBflr  of  Auchallader  threatened  to  do  him 
a  miscaief,  and  that  he  feared  a  mischief  from 
00  man  ao  much  as  from  the  earl  of  Braidal- 
bin, u  their  depositions  at  the  letter  A  in  the 
maigin  bears.  And  Alexander  Macdonald, 
Meood  son  to  the  deceased  Gleuoo,  doth  farther 
depooe,  that  he  hath  olWn  beard  from  his  father 
and  others,  that  there  had  been  in  former  times 
blood  betwixt  Braidalbin's  family  and  their 
clan,  8»  his  depositaon  at  tbe  same  mark  bears. 
Aod  here  the  commissioners  cannot  but  take 
Dotios  of  what  hath  occurred  to  them  in  two 
letters  from  secretary  8tair  to  lieutenant  oolo- 
ad  Hamilton,  cme  of  the  1st,  bnd  another  of 
the  3d  of  December,  1691,  wherein  he  ex- 
presses his  resentment  from  the  marring  of  the 
wrnin  that  should  liaTe  been  betwixt  the  earl 
of  Braidalbin  and  tbe  highlanders  to  a  very 
great  height,  charging  some  for  their  despite 
*^ost  him,  as  if  it  had  been  tbe  only  bin- 
draace  of  that  settlement:  Whence  be  goes 
on  to  bis  of  the  Sd  of  December  to  say,  that 
OQoe  tbe  government  cannot  oblige  them,  it  is 
oblipd  to  ruin  some  of  them  to  weaken  and 
jrvbteo  tbe  rest,  and  that  the  Macdonalds  will 
fall  is  this  net ;  and,  in  effect,  seems  even  from 
wat  time,  which  was  almost  a  month  before 
Ibeeipiring-of  the  kind's  indemnity,  to  project 
^ith  lieutenant  colonel  Hamilton  thai  some  of 
them  should  be  rooted  out  and  destroyed.  His 
ni^^»,  proclamation  of  indemnity  was  pub- 
btbed  IB  August  1691,  offering  a  free  iailem- 
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been  in  arras,  upon  their  oomins  in  and  taking 
the  oath  of  allegiance  betwixt  ttiat  and  tbe  1st 
of  January  thereafter:  And  in  oomptiance 
with  tbe  proclamation,  tbe  deceased  Glenco  goes 
about  the  end  of  December  1691,  to  colonel 
Hill,  governor  of  Fort  WDliam  at  Inverlochie» 
and  desired  the  colonel  to  minister  to  him  the 
oath  of  alliance,  that  he  miu^bt  have  tbe  king's 
indemnity.  But  colonel  Hill  in  bis  deposition, 
marked  with  tbe  letter  B,  doth  fai-tber  depone, 
that  he  hastened  him  away  all  he  could,  and 
gave  him  a  letter  to  Ardkinlas  to  receive  him  as 
a  lost  sheep;  and  the  colonel  produces  Ard- 
kinlas's  answer  to  that  letter,  dated  tbe  9th  of 
January,  1691,  be^^ring,  that  he  had  endea- 
voured to  receive  the  great  lost  sheep  Gleneo, 
and  that  Glenco  bad  undertaken  to  bring  in  all 
his  friends  and  followers,  as  the  privy  council 
should  order:  and  Ardkinlas  further  w'rites, 
that  he  was  sendioor  to  Edinburgh,  that  Glenco^ 
though  he  had  mistaken  in  coming  to  colonel 
Hill  to  take  the  oath  of  allegiance,  might  yet 
be  welcome,  and  that  thereafter  the  colonel 
should  take  care  that  Glenco's  friends  and  fol- 
lowers may  not  suffer,  till  the  ktnfi^  and  coon- 
dVs  pleasure  be  known,  as  tbe  said  letter  mark- 
ed on  tbe  back  with  tbe  letter  B.  bears.  And 
Glenco's  two  sons  above  named  do  depone  in 
the  same  manner,  that  their  father  went  about 
the  end  of  December  to  colonel  Hill,  to  tako 
the  oath  of  allegiance ;  but  finding  his  mistake, 
and  getting  the  colonel's  leUer  to  Ardkinlas,  hO 
hast^  to  Jnverary  as  soon  as  he  could  for  the 
bad  way  and  weather,  and  did  not  so  much  as 
go  to  his  own  house  in  his  way  to  Inverary, 
though  he  past  within  half  a  mile  of  it,  as  both 
their  depositions  at  the  letter  B  bears.  And 
John  5]acdonald,  tbe  eldest  son,  depones  far- 
ther at  the  same  mark,  that  his  father  was 
taken. in  his  way  by  captain  Drummood  at 
Barkaldin,  and  detained  34  hours. 

Sir  Colin  Campbel  of  Ardkinlas,  sheriff-de- 
puty of  Argile,  depones,  that  the  deceased 
Glenco  came  to  Inverary  about  the  beginning 
of  Janoarv,  1692,  with  a  letter  from  colonel 
Hill  to  the  effect  above  mentioned,  aod  was  ' 
three  days  there  before  Ardkinlas  could  get 
thither,  because  of  bad  weather;  and  that 
Glenco  said  to  him,  that  he  had  not  come 
sooner,  because  he  was  hindered  by  the  storm. 
And  Ardkinlas  ftfrther  depones,  that  when  he 
declined  to  give  the  oath  of  allegiance  to. 
Glenoo,  because  th^  last  of  December,  the  tune 
appointed  for  the  taking  of  it,  was  past,  Glenco 
begged  with  tears  that  he  might  be  admitted  to 
take  it,  and  promised  to  bring  in  aU  his  jieople 
within  a  short  time  to  do  the  like;  and  if  any 
of  them  refused,  tbey  should  be  Imprisoned  or 
sent  to  Flanders.  U|H)n  which  Ardkinlas  says, 
he  did  aifminister  to  biro  the  oath  of  allegiance 
upon  the  6th  of  January,  1692,  and  sent  a  cer- 
titicate  thereof  to  Edinburgh,  with  colonel  HilPs 
letter  to  Colin  Campbel,  sheriff  clerk  of  Argile, 
who  was  then  atEtUnburgh ;  and  further  wrote 
to  the  said  Colin  that  he  should  write  back  to 
him,  whether  Glenco's  taking  of  the  oath  wat 
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avowed  hy  the  council  or  not,  as  ArdkiiilflsV 
deposition  at  the  letter  B  testHies.  And  the 
said  Colin,  sheriff  elerk,  depones,  that  the 
foresafd  letters,  and  the  certiticate  relathig  to 
Glenco,  with  some  other  certificates  relating*  to 
some  other  persons  all  upon  one  paper,  were 
sent  in  to  him  to  Edinbarg^h  by  Ardkinlas; 
which  paner  bang  produced  upon  oath  by  sir 
Gilbert  Elliot,  cloic  of  the  secret  council,  but 
jrolled  and  scored  as  to  Glenco's  part,  and  his 
talking  the  oath  of  allegiance^  yet  the  commis- 
sioners found  that  it  was  not  so  delete  or  dashed, 
but  that  it  may  be  read  that  Glenco  did  take 
the  oath  of  allegiance  at  Inverary,  the  6th  day 
of  January,  1692.  And  the  said  Colin  Camp* 
Jbel  depones,  that  it  came  to  his  hand  fhiny 
written,  and  not  dashed ;  and  that  with  this 
certificate  be  bad  the  said  letter  from  Ardkinlas 
(with  colonel  Hill's  abo? e  mentioned  letter  to 
Ardkinlas  inclosed)  bearinp^,  how  earnest  Glenco 
fvas  to  take  the  oath  of  allegiance,  mnd  that  he. 
had  taken  it  upon  the  6th  of  Janu&rv,  but  that 
Ardkinlas  was  doubtful  if  that  the  council 
would  receire  it :  and  the  sheriff  detrk  did  pro- 
vince before  the  commissioners  the  foresaid 
letter  by  colonel  Hill  to  Ardkinlas,  dated  at 
Fort  WiOiam  the  Slst  day  of  December,  1691, 
and  beailng,  tliat  Glenco  had  been  with  him, 
but  sliped  some  days  out  of  ignorance;  yet 
that  it  was  good  to  bring  in  it  lost  sheep  at  any 
time,  and  would  he  an  advantage  to  render  the 
king's  goremment  easy.  And  with  the  said 
sheriff  derk,  the  lord  Aberuchil,  Mr.  John 
Campbe],  writer  to  the  rignet,  and  sir  Gilbert 
Elliot,  clerk  to  the  council,  do  all  declare,  That 
Glenco's  taking  the  oath  of  allegiance,  with 
Ardkinlas's  foresaid  certificate,  as  to  his  part  of 
it,  did  come  to  Edinburgh,  and  was  seen  by 
them  fairly  written,  and  not  scored  or  dashed ; 
but  that  sir  Gilbert  and  the  other  derk  of  the 
eoondl  refused  to  talse  it  in,  because  done 
after  the  day  appointed  by  the  nrodamation. 
Whereupon  the  said  Colin  Campod,  and  Mr. 
John  Campbel,  went,  as  they  depone,  to  the 
lord  Aberuchil,  then  a  priyy  counsellor,  and  de- 
sired him  to  take  the  advice  of  nriyy  counsd- 
lors  about  it;  and  accordingly  tney  affirm  that 
Abemcfail  said  he  had  spoke  to  several  privy 
counsellors,  and  partly  to  the  lord  Stairs,  and 
,  that  it  was  their  opbion  that  the  foresaid  certi- 
ficate could  not  be  received  without  a  warrant 
from  the  king,  and  that  it  would  ndther  be  safe 
to  Ardkinlas,  nor  profitaUe  to  Glenco,  to  give  in 
the  certificate  to  the  clerk  of  the  council;  and 
this  the  lord  Aberuchil  confirms  by  his  depost- 
tion,  but  doth  not  name  therein  the  lord  Stair. 
And  Colin  Campbel,  the  sheriff  derk,  does 
farther  depone,  that  with  the  knowledge  of  the 
k>rd  Aberuchil,  Mr.  John  Campbd,  and  Mr. 
David  Moncrief,  derk  to  the  coundl,  he  did  hy 
himself,  or  his  servant,  score  or  delete  the  for- 
•aid  certificate,  as  now  it  stands  scored,  as  to 
Glenco's  taking  the  oath  of  allegiance,  and  that 
he  gave  it  in  so  scored  or  obliterate  to  the  sdd 
Mr.  David  Moncreif,  derk  of  the  council,  who 
took  it  in  as  it  is  now  produced.  .  But  it  doth 
not  appear  by  all  these  depositions,  that  the 


matter  was  brought  to  the  council  board,  dnrt 
the  council's  pleasure  might  be  known  upon  it, 
though  it  seems  to  have  been  intended  by  Ard- 
kinlas^  who  both  writ  himsdf,  and  sent  Gokmel 
Bill's  letter  for  to  make  Glenco's  excose,  and 
desh'ed  expressly  to  know  the  coundl's  pktsofe. 

After  that  Glenco  had  taken  tiie  oath  of  al- 
legiance,  as  is  said,  he  went  home  to  his  own 
hou^ ;  and,  as  bis  own  two  sons  above  named 
depone,  he  not  only  lived  there  for  some  days 
quietly  and  securely,  but  called  his  people  to- 
gether, and  told  them  he  had  taken  the  oath  of 
ulc^ance,  and  noade  his  peace,  and  theiHore 
desired  and  insaged  them  to  live  peaceably 
under  king  William's  government,  as  the  dfr- 
positions  of  the  sdd  two  sons,  who  were  pre- 
sent, marked  with  the  letter  E.  bear. 

These  things  having  preceded  the  tlao^r, 
which  happened  not  to  oe  committed  until  the 
13th  of  February,  169S,  six  weeks  afterfte  de- 
ceased Glenco  had  taken  the  oath  of  all^fimeeit 
Inverary,  the  slaughter  of  the  Glenco  men  «u 
in  this  manner,  vis.  John  and  AlezanderBfaedo* 
ndds,  sons  to  the  deceased  Glenco,  depone. 
That  Glengary's  house  bdng  reduced,  the 
forces  were  called  back  to  die  south,  and  Gin- 
lyon,  a  captam  of  the  eaii  of  Argyle's  r^oent, 
with  lieutenant  lindsay,  ensuzn  Lindsay,  and 
six  score  soldiers,  returned  to  Glenco  about  the 
1st  of  February,  1692>  where,  at  their  eotry, 
the  dder  brother  John  met  them  with  aboat  SO 
men,  and  demanded  the  reason  of  dieir  coming; 
and  lieutenant  lindsay  shewed  him  hts  orden 
for  quartering  there  under  cdond  Hill's  haad, 
and  gave  assurance  that  they  were  ody  come 
to  quarter  9  whereupon  diey  were  billeted  in  the 
country,  and  had  free  quarters  and  kind  enter* 
tainment,  livmg  familiarly  with  the  people  ootil 
the  13th  day  of  February.  And  Alexander  fiir- 
ther  depones,  that  Gleulyon  bdng  his  wihH 
uncle,  came  dmost  every  day  and  tookhi< 
morning  drink  at  his  house ;  and  that  the  very 
night  before  the  slaughter,  Glenlyon  did  fhv 
at  cards  in  his  own  quarters  with  both  the  !»«' 
thers.  And  John  depones.  That  oU  Glenco  his 
father  had  invited  Glenlyon,  lieutenant  Lind- 
say, and  ensign  lindsay,  to  dine  with  him  upon 
the  very  day  the  slaughter  happened.  Bot  on 
the  13th  day  of  Fewoary,  being  Batorday, 
about  four  or  five  in  the  morning,  lieutenant 
Lindsay,  with  a  party  of  the  foresaid  soldiers, 
came  to  dd  Glenco's  house,*  where  having  cal- 
led ia  a  fiaendly  manner,  and  got  in,  tbey  shot 
his  father  dead  with  several  shots  as  be  was  nt- 
ing  out  of  his  be^ ;  ahd  the  mother  baring  ^ 
up  and  put  on  her  clothes,  the  soldiers  stnpjid 
her  naked,  and  drew  the  rings  off  her  finprs, 
with  thdr  teeth ;  as  likewise  they  killed  one 
man  more,  and  wounded  another  grievously  st 

*  Aubrey,  in  his  MlscenanlM,  relates  ihtt 
Archibdd  Mackeanyers  alias  Mackdonaldi  a 
second-sighted  seer»  had  warned  Gleneoe? 
**  that  he  would  be  murdered  in  the  night  ttoe 
in  his  own  house,  three  months  before  it  hap- 
pened." 

The  same  Author  HMkef  meption  tsn 
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tbe  sam  i)bp«i  \ABd  tlut  nlMm  tbqr  mj 
they  ba4  from  tbei/  mother,  and  b  ooiifiriiMd 
b/  the  depoattum  of  ArcbilMkId  Mftcdooald  in* 
direller  in  Glooco;  who  farther  depones  that 
GlcQco  was  shot  behind  hie  back  with  two  ahote, 
ooe  diroiigh  the  bead,  and  another  throuffb  the 
bodj ;  and  two  more  were  killed  with  him  ia 
that  place,  aod  a  third  wounded  and  left  for 
(lead.  Aod  this  beknowa,  becaose  he  came 
that  same  day  to  Glenco's  boose,  and  saw  his 
(lead  body  ly  inff  before  the  door,  wkh  the  other 
two  that  were  killed,  and  spoke  with  the  third 
that  was  wotmded,  whose  name  was  Duncan 
Dob,  who  came  there  occasionally  with  letters 
from  the  brae  of  Mar. 

The  said  John  Macdooaid,  eldest  son  to  the 
deceased  Olenco,  de^es,  the  same  monuBf^ 
that  bis  &ther  was  lulled,  there  came  soldiers 
to  his  boose  before  day,  and  called  at  bis  win- 
dow, which  gaTe  him  the  alarm,  and  made 
him  go  to  Innerriggen,  where  Qlenlyon  was 
quarteredi  and  that  he  ibund  Olenlyoo  and 
his  men  preparing  their  arms,  which  made  the 
depaoeatask  the  cause;  but  Glenlyon  gare 
himoaly  ^|ood  words,  and  said  they  were  to 
marah  against  some  of  Glengary 'a  men,  and  if 
there  were  iU  iotended,  would  not  be  have  told 
Sandy  aod  his  nieoe  ?   meaning  the  deponent*a 
hrotherand  hia  wife;   which  iDade  the depo- 
neotgoltomeaDdffoagaintohjsbed,andl  hia 
terrant,  who  hindered  him  to  al^,  raised 
him.   And  when  he  raae  and  went  en^  he  per* 
ttired  about  twenty  men  coming  towards  hie 
hooie,  ^ith  their  faayonete  fixed  to  tfieir  mos- 
hctg;  whereupon  he  fled  to  the  bill,  and  baring 
Aochoaion,  a  little  village  in  Glenco,  in  Tiew, 
he  beard  the  shots  wherewith  Auchintriaten 
nd  fiwr  mote  were  killed ;   and  that  he  heard 
•ho  the  shots  at  Innerriggen,  where  Qlenlyon 
had  csosed  to  kill  nine  move,  as  shall  be  here- 
aAer  decfaned.    And  this  ia  confirmed  by  the 
cooottriag  depceition  of  Alexander  Biacdonald 
his  hntber,  whom  a  servant  waked  out  of 
aleep^  saykKy  It  ia  no  time  for  you  tobe  ale^ 
ia^i  vhM  tfisy  are  kilhng  your  brother  at  tlie 
^S  which  made  Alexander  to  flee  with  his 
mber  to  the  hill,  where  both  of  them  heard 
the  ibresaid  shots  at  Anchnaion  and  Innerrig- 
Sep.   And  the  said  John,  Alexander,  and  Ar- 
chihsld  MacdonaM  do  alld^ne,  that  the  aame 
■Boning  there  waa  one  seijeant  Barber  and  a 
party  at  Anchnaion,  and  thai  Auchintriaten 
heing  there  m  his  brother's  house  with  eight 
aoK  flttiog  about  the  fire,  the  sddien  dis- 
^aiged  upon  them  about  eighteen  shot,  which 
hiUed  Auountriaten  and  four  more ;   but  the 
^|harfour,  whereof  some  were  wounded,  fall- 

Olenosehad  receired  concerning  a  former  dan* 
gcrprcfious  notice  from  the  same  seer,  which 
had  been  equally  neglected  and  equally  verified. 
It  may,  however,  be  thought  by  naost  readers 
«>  thb  first  prediction,,  that  the  danger  might 
hm  been  foreseen  without  preternatural  intd- 
hfence,  and  that  compliance  to  the  warning 
^KhthavebeengiviNi  withoutany  stupidity  of 
**  ~~>ei  sf  fiifdofity* 
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inf  ^vn  as  dead,  segeant  Bather  laid  bold  on 
Auchiatriaten's  brother,  one  of  the  four,  and 
askedhimif  he  were  alive?  He  answered,  that    , 
he  waa,  and  that  he  desired  to  die  without  ra^ 
ther  than  within :   Barber  aaid,  that  for  his 
meat  that  be  had  eaten,  he  would  do  him  the 
favour  to  kill  him  without ;  but  when  the  man 
wan  brought  out,  and  soldiers  brought  up  to 
shoot  him,  h«  having  his  plaid  looee,  flunff  it 
over  their  faces,  and  so  escaped;  and  the  other 
three  broke  through  the  hack  of  the  house,  and 
escaped :   and  this  account  the  deponents  had 
from  the  men  that  escaped.    Ana  at  Inner- 
riggen, whtfe  Glenlyon  ww  quartered,  the 
skiers  took  other  nine  men,  and  did  bind  them 
hand  and  fboif  killed  them  one  by  one  with 
ahot    And  when  Glenlyon  molined  to  save  a 
youn|^  man  of  about  twenty  years  of  age,  one 
oaptam  Drummond  came  and  asked  how  he 
came  to  be  saved,  m  respect  of  the  orders  that 
were  given,  and  shot  him  dead.    And  another 
young  boy  of  about  thirteen  years  ran  to  Glen« 
lyon  to  be  saved,  he  was  likewise  shot  dead : 
and  in  the  same  town  tlure  waa  a  woman  and  a 
boy  about  four  or  five  yean  of  age  killed : 
and  at  Anchnaion  there  was  alao  a  chikl 
and  nothiqg  fiMind  of  bin  but  the 
There  were  likewise  several  killed  at 
.daces,  whereof  one  was  an  okl  man 
about  eighty  years  of  age.    And  all  this  the      ^ 
deponents  say  they  afirm,  because  they  heard, 
the  ahot,  aaw  the  dead  bodies,  and  had  an  an- 
oottt  from  the  women  that  were  left.    An4 
Ronald  Macdonald,  indweller  in  Gleneo,  ftf^ 
tfaer  dspones,  that  he  being  livhtg  with  hia 
fother  in  a  little  town  of  Gleneo,  some  of  Glen- 
lyon'a  soldiers  came  to  his  fiither's  house,  the 
said  13th  of  February  in  the  morning,  and 
dragged  hia  fother  out  of  his  bed,  and  knocked 
him  down  for  dead  at  the  door;  whieb  the 
deponent  seeing,  made  his  escape,  and   hie 
fother  repovering  after  the  soldiers  were  gonq* 
got  into  another  house ;  but  this  boose  waa 
anortly  hamt,  and  bis  fother  burnt  in  it :  ai^ 
the  deponent  came  there  after,  and  nthered 
his  father's  bones,  and  burnt  them.    He  alas 
decides,  that  at  Auchnawn,  where  Auchin- 
triaten was  killed,  he  saw  the  body  of  Auclua- 
triaten  and  |bcee  more  cast  out  and  oovereil 
with  dung.    And  another  witness  of  the  same     - 
dedares,  that  open  the  same  ISth  <^Febru«ry, 
Glenlyon  and  lieutenant  lindsay,  and  their    . 
soldim,  did  in  the  morning  before  day  fall 
upon  the  people  of  Gleneo  when  they  weije 
aecure  in  their  beds,  and  killed  them ;   and  he 
being  at  Innerriggen,  fled  with  the  first,  bi|c 
beud  shots,  and  bad  two  brothers  killed  there, 
with  three  men  luore  and  a  woman,  who  were 
all  buried  before  he  came  back.    And  all  these 
five  witnesses  concur,  that  the  fiMreaaid  slaiigb- 
ter  was  made  by  Glenlyon  and  his  soldiers , 
after  they  had  been  quartered,  and  lived  peace- 
aUy'  and  friendly  with  the  Gleneo  men  about 
IS  days,  and  that  the  number  of  thos^  whom 
they  knew  to  lie  shun  were  about  $5 ;  and  that 
the  soldiers  after  the  slangbter  did  bum  the 
hou(Ns,baniaandgood^aiul  caniod  away  a 
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knied  denco  ind  abonl  thirty  iiz  of  his  meo 
that  moroiiiff,  and  that  there  remained  notluji^ 
to  be  done  by  the  lietiieimiit  cdood  and  his 
men,  save  that  tb^  bomt  some  hoaies,  and 
killed  an  old  man  by  the  fieutenant  eolooel'i 
ordera,  and  broaght  away  the  spot!  of  the 
country.  Ami  this  In  ita  sereral  parts  is  testi- 
fied by  John  Forbes,  major  in  eokmel  HtlPi 
regiment,  Francis  Farqnhar  and  Gilbert  Km- 
nedy,  both  tieoteoants  in  that  legimeot,  who 
were  all  of  the  lieutenant  colonel's  fMrty,  is 
their  deposittons  more  fnlly  bear. 

It  may  also  be  here  noticed,  that  some  days 
nfWr  the  slang-hter  of  the  Glenco  men  ins  om 
there  came  a  person  from  <  Campbel  of  Btl- 
calden,  chamberlain,  i.  e.  steward  to  the  E.  of 
Braidalhm,  to  the  deceased  Glenco's  sons,  and 
offered  to  them,  if  they  woold  declare  aader 
their  hands,  that  the  earl  of  BraidalbiB  was  free 
and  clear  of  the  said  alangbter,  they  might  be 
assured  of  the  earl's  kindneas  for  pioeoriiirtheir 
remission  and  restitution,  aawts  plaiD7d^ 
poned  before  the  commtaatoners. 

It  remains  now  to  give  an  account  of  (he 
warrants,  either  given  or  pretended  to  be  ffirca 
for  the  committing  of  the  foresaid  alaoi^ter ; 
(or  clearing  whereof  it  is  to  be  noticed,  that  the 
king  having  been  pleased  to  oifer  bv  proehnnt- 
tion  an  indemnity  to  all  the  higbiaiid  rebeh, 
whoahould  come  in  and  accept  thereof  by  taking: 
the  oath  of  allegiance,  betwut  and  the  first  ot' 
January  1693,  after  the  day  was  ebpsed,  it  was 
yery  proper  to  give  instraetiona  how  socb  of 
the  rebels  as  had  refused  bia  miyesty's  grace 
should  be  treated ;  and  therefore  bis  majesty, 
by  his  instructions  of  the  date  of  tiie  11th  of 
January  1699,  directed  to  air  Thomas  Lertoe- 
aton,  and  aupersigned  and  counteraigned  by 
himself,  did  indeed  order  and  authorize  sir 
Thomas  to  march  the  troops  agam&t  the  rebels 
who  had  not  taken  the  benefit  of  the  indemnity, 
and  to  destroy  them  by  fire  aad  sword  (which 
18  the  actual  atile  of  our  oommisaions  against 
intercommuned  rebeh)  but  with  thii  express 
mitififation  in  the  fourth  article,  m. '  That  the 
rebels  may  not  think  themselves  desperste,  we 
allow  yon  to  give  terms  and  qoarters,  but  in  this 
manner  only,  that  chieftains  and  benitora,  or 
leaders,  be  prisoners  of  war,  their  lives  only 
aafe,  and  all  other  things  in  mercy,  they  taking 
the  oath  of  allegiance  :  and  the  connnuoity 
taking  the  oath  of  allegiance,  and  rendering 
their  arma,  and  submitting  to  the  goverDmeat, 
are  to  have  quarters  and  indemnity  for  their 
lives  and  fortunes,  and  to  be  protected  4roo  the 
aold'i^ni,'  as  the  principal  paper  of  instructions 
produc«l  by  sir  Thomas  Levingston  bears. 

After  these  in^ructions  there  were  additional 
ones  given  by  his  majesty  to  sir  Tb^aoas 
Levingston  upon  the  16tb  of  the  Mid  moadi « 
January,  aupersigned  aodconntefaigoedhyhis 
majesty,  and.  the  date  marked  by  seeretaiy 
Stair's  hand,  which  bear  orders  for  giving  oi 
passes,  and  for  receiving  the  aobvWoDof  or- 
tain  of  the  rebels;  wherein  all  to  be  notiefd  to 
the  present  purpose  is,  that  therein  hif  iB^lf^ 
doth  judge  it  nock  bettolM  tkw  i^^"^ 
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Seat  spoil  of  borse,  noH,  and  sheep,  above  a 
ousand.  And  James  Campbel,  soldier  in 
the  castle  of  Sterling,  depones,  that  in  Janoarv 
16951,  he  being  then  a  soldier  in  Olenlyon's 
company,  marched  with  the  company  from 
Inverlocbie  to  Glenco,  where  the  company 
was  quartered,  aiHl  very  kindly  edtertained  for 
the  space  of  fourteen  days ;  that  he  knew  no- 
thing of  the  design  of  killing  the  Glenco  men, 
tin  the  morning  that  the  slaughter  was  com- 
mitted ;  at  which  time  Glenlyon  and  captain 
Drummond's  companies  were  drawn  out  in 
several  parties,  and  got  orders  from  Olenl^on 
and  their  other  officers  to  shoot  and  kill  all  the 
countrymen  they  met  with  :  and  that  the  de- 
ponent being  one  of  the  party  which  was  at  the 
town  where  Glenlyon  had  his  quarters,  did  see 
several  men  drawn  out  of  their  bedls,  and  par-> 
ticularly  he  did  see  Glenlyon's  own  landlord 
shot  by  bis  order,  and  a  young  boy  of  about 
twelve  years  of  age,  who  endeavoured  to  save 
himseK  by  taking  hold  of  Glenlyon,  offering  to 
go  any  whejre  Viih  him  if  he  would  spare  his 
life,  and  was  shot  dead  by  captain  Drum- 
mond's  order :  and  the  deponent  did  see  about 
eight  persons  killed,  and  several  houses  burnt, 
and  women  flying  to  the  hills  to  save  their 
lives.  And  lastly,  sir  Colin  Campbel  of  Aberu- 
rhU  depones,  that  after  the  slaughter,  Glenlyon 
told  him  that  Macdonald  of  Innerriggen  was 
killed  with  the  rest  of  the  Glenco  men,  with 
,  ool.  Hill's  nass  or  protectioD  in  hia  pocket, 
which  a  soldier  brought  and  shewed  to  Glen- 
lyon. 

The  testimonies  above  set  down  being  more 
than  sufficient  to  prove  a  deed  so  notoriously 
known,  it  is  only  to  be  remarked,  that  more 
witnesses  of  the  actors  theinaelves  mip^ht  have 
been  found,  if  Glenlyon  and  hia  aoMiera  were 
not  at  present  in  Flanders  with  Argile's  regi- 
ment. And  it  is  farther  added,  that  lieutenant 
cokmel  Hamilton,  who  seems  by  the  orders 
and  letters  that  shall  be  hereafter  set  down,  to 
have  had  the  particular  charge  of  this  execu- 
tion, did  march  the  night  before  the  alaughter 
with  about  400  men ;  but  the.  weather  foiling 
to  ,b^  very  bad  and  severe,  they  were  forced  to 
atajr  by  the  way,  and  did  not  get  to  Glenco 
against  the  next  morning,  as  bad  been  con- 
certed betwixt  major  puncason  and  lieutenant 
cololiel  Hamilton ;  so  that  the  measures  being 
broke,  lieutenant  colonel  HamDton  and  his 
men  came  not  to  Glenco  till  about  eleven  of  the 
clock,  after  the  slaughter  had  been  committed, 
which  proved  the  preservation  and  safoty  of  the 
tribe  or  Glenco,  since  by  this  means  the  far 
greater  part  of  tliem  escaped:  and  then  the 
fieutenant  colonel  being  come  to  Cannekich- 
leven,  appointed  several  parties  for  several 
posts,  with  orders  that  they  ahould  take  no  pri- 
aoners,  but  kill  all  the  men.  that  came  in  tlieir 
way.  Thereafter  some  of  the  lientenant  colo- 
nel's men  marched  forward  in  the  Glen,  and 
net  with  roaior  Duncason's  party,  whereof  a 
part  under  Glenlyon  had  been  sent  by  lieute- 
nant colonel  Hamilton  to  quarter  tiiere  aome 
days  before ;  and  these  men  told  bow  they  had 
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Boltlie  benefit  of  the  indemnity  in  doe  time,  j  the  rehdf,  are  not  able  to  oppeie,  and  their 
'     * '  he  obliged  to  render  open  mercy,  they  |  ohieftains  being  all  papiatB,  it  is  well  the  veO" 

mnce  falls  there ;  for  my  part  I  could  bare 
pished  the  Maedonalds  had  not  dirided,  and  I 
am  sorf^  that  Kippoch  and  Mackean  of  Gtencd 
are  safe.  And  tnen  afterwards  we  have  att 
account,  that  Loebeal,  Macnouffhton,  Appia 
and  Olenco  took  the  benefit  of  the  indemnity 
aft  Inrerary,  and  Kippoch  and  others  at  Inrer- 
ness.  But  this  letter  of  the  11th  of  January, 
sent  with  the  first  instructions  to  sir  Thomatf 
•hath  this  expression,  I  hare  no  great  kindness 
to  Kippoch  nor  Glenco,  and  it's  well  that  people 
are  in  mercy ;  and  then  just  now  my  lord  Argtie 
tells  me,  that  Glenco  hath  not  taken  the  oath, 
at  which  I  rgoice ;  it  is  a  great  work  of  charity 
to  he  exact  in  rooting  out  that  damnable  sect,  m 
worst  of  the  highnnds.  But  in  bis  letter  of 
the  16th  of  Jani|ary,  of  the  same  date  with  thel 
additional  instructions,  though  he  yrilee  in  the 
first  part  of  the  fetter.  The  king^oes  net  at  all 
incline  to  receive  any  after  tl)e  diet,  but  on 
mercy ;  yet  he  thereafier  adds,  But  for  a  just 
example  of  vengeance,  I  entreat  the  thievin|^ 
tribe  of  Glenco  may  be  rooted  out  to  purpose. 
And  to  confirm  his  by  ^is  letter  of  the  same . 
date,  sent  with  the  other  principal  dnnKcate, 
and  ad<fitkHial  instructions  to  colonel  Hill,  aflef 
having  written  that  such  as  render  on  nsenrf 
might  be  saved,  be  adds,  I  aballmtreat  yon 
that  for  a  just  rengeance  and  public  example, 
the  tribe  of  Glenco  majr  be  rooted  out  to  ynt* 
pose.    The  earU  of  Argile  and  Braidalbin  have 


still  bkinf  the  oath  of  allegiance  :  and  then 
its  added,  if  Mackean  of  Glenco  and  that  tribe 
csan  be  well  separated  from  the  rest,  it  will  be  a 
proper  Tindication  of  the  public  justice  to  extir- 
fiate  thai  sect  t>f  thieves.*  And  of  these  addi- 
tional instructions,  a  principal  duplicate  was 
sent  to  sir  Thomas  Levingston,  and  another  to 
colonel  Hin,  and  were  both  produced ;  and  these 
were  all  the  instructions  given  by  the  king  in 
this  matter. 

But  secretary  Stair,  who  sent  down  these  in- 
atructions,  as  his  letters  produced,  written  with 
his  luind  to  Mr  Thomas  of  the  same  date  with 
them,  testify,  by  a  orevioos  letter  of  the  date  of 
the  7th  of  the  saia  month  of  January,  written 
«nd  subscribed  by  hiialo  sir  Thonoas,  says,  You 
Iraowin  general  that  these  troops  posted  at  In- 
yemess  and  Inverlochie  will  be  ordered  to  take 
in  the  house  of  Innergarie,  and  to  destroy  in- 
tirriy  the  country  of  L<^aber,  Looheal's  lands, 
Ktppochs,  Glengaries  and  Glenco ;  and  then 
adds«  *  I  assure  you  yoorpower  shall  be  lull 
enough,  and  I  hope  th*e  Mlaiers  will  not  trouble 
the  sovemment  with  prisoners.  *t  And  by  ano- 
ther letter  of  the  9th  of  the  said  month  of  Janu- 
aiy,  which  is  likewise  before]  the  instroctioDS, 
anid  written  to  sir  Thomas  as  the  former,  he 
bath  tliis  expressron.  That  these  who  remain  of 

*  This  Order  is  thus  giren  in  the  Memoirs  of 
the  Haancre  of  Glenco : 

"  WiLLUM  H. 

*<  As  for  Mac- Jao  of  Glenco  and  that  tribe, 
if  they  can  be  well  distin^ished  from  the  rest 
of  the  Higlilaoders,  ii  will  be  proper,  for  the 
Findication  of  public  justice,  to  extirpate  that 
act  of  thjeros.  "  W.  JL" 

**  This  was  directed  to  sir  Thomas  Le^ing* 
ston  and  colonel  Hill.  And  the  parliament  has 
voted  thai  Levingston  or  Hill's  ordera  did  not 
exceed  these  instructions ;  nor,  indeed,  could 
they;  for  what  can  exceed  extirpation  !'* 

t  In  the  Memoirs  of  the  Massacre  of  Glenco, 
is  given  the  following  Letter  from  major  Dnn- 
cansoD  to  captain  Campbell : 

ic  Baliaeholit,  Pe6..12,  1609. 
**  8nr;  Yon  are  hereby  ordered  to  fall  upon 
the  rebels,  the  Mac  Donalds  of  Glenco,  and  put 
all  to  the  sword  under  seventy.  You  are  to 
hare  especial  care  that  the  old  fox  and  hia  sons 
do  upon  no  account  escape  your  hands.  Yon 
are  to  secure  all  the  avenues  that  no  man 
escape.  This  you  are  to  put  in  execution  at 
five  o'clock  in  the  morning  precisely,  and  by 
that  time,  or  very  shortly  mr  it,  I  will  strire 
to^  aft  you  with  a  stronger  party ;  if  I  do  not 
came  to  yon  aft  five  yon  are  not  to  tarry  for  me, 
but  to  fall  on.  This  is  by  the  king's  special 
Gomnand,  for  the  good  and  safety  of  the  conn- 
try,  that  thcae  misereanta  may  be  cot  off,  root 
and  bhmcb.  See  that  this  be  pot  in  comcotion, 
without  fend  or  favour,  else  you  may  expect  to 
be  touatcd  as  BottmAto  the  king  Of  govtm- 


promised  that  they  shali  have  no  retreat  in  their 
bounds,  the  passes  to  Ronoch  would  beseenred* 
and  fthehaxard  certified  to  the  lairdof  Weemato 
reset  them ;  in  that  case  Argik^s  detachment, 
witha]party  that  may  be  pooted  in  iaknd  Stalker, 
must  cut  tbem  off,  and  the  people  of  Appin  are 

me  of  the  best. 

This  last  letter,  with  the  instructions  for 
il  Hill,  was  receired  by  miyor  Forbes  in  his 
at  Bdinburgfa  ;  and  the  m^or  depones, 
that  by  the  allowance  he  had  from  the  oolonel, 
he  dkl  unseal  Uie  packet,  and  found  therein  the 
letter  and  instructions  as  above,  which  be  sent 
forward  to  colonel  Hill :  and  that  in  the  begin- 
ning of  February  1699,  being  in  bis  way  to 
Fort-William,  he  met  some  companica  of 
Argile's  regiment  at  Aelliahiers,  and  waa  s«r« 
prised  to  understand  that  xbes  were  mng  to 
quarter  in  Glenco,  but  said  notnugtill  hecasoe 
to  Fort- William,  where  colonel  Hill  told  him 


that  lieot.  col.  Hamilton  had  got  < 
the  afiair  of  Glenco,  and  that  therefore  the 
colonel  had  left  it  to  lieutenant  colonel  Ha- 
milfton'a  management,  who,  he.  apprehends,  bad 
concerted  the  matter  with  nuyor  Duncaaoo. 
And  eokmel  Hill  deponea,  tbalhe  understood 


ment,  nor  a  man  fit  to  carry  a  commission  m 
the  king's  aervke.  Expecting  you  will  not 
fail  in  the  fulfilling  beraof,  as  vou  love  yoor^ 
self,  1  aubseribe  tbeae  with  my  band. 

««^RonBT  I>imcAuaaiu'*  - 
<'  For  their  naicBtieaaarvice,  to  captain 
Robert  Oa0«baU|  af  GtadyoB.^: 
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dedared  Uiat  at  that  time  he  waa  immodialeiy 
returned  rrom  bis  jooroejr  to  Loodon,  aad  tluu 
he  koe^  notbiDg  ol  any  soldiers  beiog  Quartered 
ID  GleooOy  and  oul  v  meant  that  he  snoold  be 
proseeuted  as  a  rebel  standing  out,  by  fair  hos- 
tility :  and  in  this  sense  he  made  use  of  the 
same  words  and  orders  written  to  him  by  se- 
cretary Stair.  Tbereafler  colonel  Hill  gives  hn 
order  to  be  directed  to  Uentenaot  eolond  Ha- 
milton, in  these  terms :  <  Sir,  you  are  with  400 

*  of  mv  repmeoty  and  the  400  of  my  lord  A^ 

*  ey  le%  regiment,  under  the  command  of  major 

*  Duncaaon,  to  march  strai^t  to  tilenco,  sod 

<  there  put  in  doe  execution  the  orders  )[oa 

*  have  receifed  from  the  commander  in  cbirf. 

<  Giren  under  my  hand  at  Fort  William,  the 

*  Mth  day  of  February,  1698.'  And  tliis  order 
is  also  i^oduced  by  lieutenant  colooel  HamillM}. 

Thea  the  same  day  lieutenaot  colooel  Ha- 
milton wrote  to  m^or  Doncason  io  these  teran: 

*  Sir,  porsuaot  to  the  oommander  in  chief  and 
« my  colonel's  orders  to  me,  for  puttinff  in  eu- 

*  cation  the  service  against  the  rebels  of  Gleoco, 

<  whevein  you  with  a  party  of  Argyke'a  regi- 

<  ment,  now  under  your  command,  are  to  be 

<  ooncmed,  you  are  therefore  to  order  yosr 

*  affairs  so  that  you  be  at  tha  several  posU  as- 
'  sigiied  yon  by  seven  of  the  dock  to-morrow 

*  morning  being  Saturday^  ipd  fall  in  action 
'  with  them ;  at  which  time  I  will  eodeavoor 

*  to  be  with  the  party  from  this  pUoe  at  the 
« post  appointed  them.   ItwillbcBecesttrrtbat 

*  the  arenues  minded  by  lietttenant  CamDoel  oa 

<  the  south  side  beseeured ;  that  the  old  tbx  nor 
'  none  of  his  cubs  get  away :  the  orders  are,  that 
'  none  be  spsrod,'  northe  gOTerament  troubled 

*  with  prisoners ;'  and  the  copy  of  this  lart 
order  ia  produced  under  lieutenuDt  colonel  Ha- 
mikon'a  own  hand,  and  accordiigly  the  ihiigb- 
ter  of  Glenoo  and  bis  poor  people  did  ensoe  tb» 
nest  moming,  being  the  ISih  ef  Fcbrosfy, 
169f ,  in  the  manner  nanralad.* 

And  upon  the  whole  UMtler,  Histbeopiaifla 
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the!  lieutenant  cd.  HarotltoB  and  migdr  Dun- 
casott  got  the  ordera  about  the  Gieuco  men, 
which  were  aent  to  lieut.  col.  Hamilton ;  that 
ibr  himself  he  liked  not  the  business,  but 
was  very  grieved  at  it ;  that  the  kmg'a  instrue- 
tioosof  the  16th. of  January  1692,  with  the 
•  master  of  Stair's  letters  of  the  same  date,  were 
brought  to  him  by  ma^r  Forbes,  who  had 
eoeived  them,  and  unsealed  the  packet  at 
Ediobuivh,  as  these  two  depositions  do  bear. 

Yet  the  execution  and  alaoghter  of  the 
Glenco  men  did  not  immediately  take  eflfiict, 
and  thereafter  on  the  dOth  of  the  said  month  of 
January,  the  master  of  Stair  doth  again  write 
two  letters,  one  to  sur  Thomas  LeTin^paton, 
which  bears,  I  am  glad  that  Glenoo  did  not 
come  in  within  the  time  prefixed ;  I  hope  what 
k  done  there  may  be  in  earnest,  since  the  rest 
are  not  in  a  condition  to  draw  together  to  hdp} 
I  think  .to  harry  (that  is  to  driye)  their  cattel, 
and  hum  their  houses,  is  but  to  render  them 
dasMurate  lawleas  men  to  rob  their  neighbours, 
hut  I  believe  you  will  he  satisfied  it  were  agreat 
advantage  to  tne  nation,  that  thieving  tribe  we^ 
rooted  out,  and  cut  off ;  it  must  be  quietly  done, 
etherwise  they  will  ooake  shift  for  both  thdr 
menmd  thdr  cattel ;  Argile's  detachment  lies 
in  Letiiokwed  to.  aasist  the  garison  to  do  all  of 
n  sudden.  And  the  other  to  colond  Hill^  which 
bears,  Prav  when  the  thing  copoeming  Glenco 
|a  readveo,  let  it  be  secret  and  sudden,  other* 
wise  the  men  will  shift  you,  and  better  not 
meddle  with  them  than  not  to  do  it  to  purpose, 
to  cut  off  that  nest  of  robbers,  who  havenllen 
in  the  mercy  of  the  law,  now  when  there's 
iorce  and  opportunity,  wheoreby  the  kins 's  jus- 
tice will  be  as oonepicuoua and  usefuiaa  his 
demenoy  to  otfaeia.  I  i^pprehend  the  storm  is 
ao  greal^  that  for  some  tune  you  can  do  little, 
but  so  soon  as  possible  I  know  vouwill  beat 
work,  fiMr  these  fab»  people  will  do  nothing  but 
as  theysee  you  in  a  condition  to  do  with  them* 
Sirthi        '     ' 


instructions,  with  secretary  Stair's  letter  of  the 
Ifitb  of  January,  and  knowing  by  a  letter  he 
had  from  the  master  of  Stair  ^the  date  of  the 
7th  of  January  1692,  that  lientenant  cdonel 
Hamilton  was  to  be  the  man  employed  in  the 
execution  of  the  Glenco  men,  in  pursnanoe  of 
the  secretary's  letter,  he  wiiles  to  lieutenant 
colond  Hamilton  upon  the  S3d  of  the  said 
BBonth  of  Jantuu^y,  telling  him,  that  it  was 
judged  good  news  that  Glenoo  had  not  taken 
the  oath  of  aHegumce  within  the  time  prefixed ; 
and  that  oecretery  Stair  in  his  laat  letter  had 
made  memion  of  him,  and  then  addai*  For,Sir, 
« here  is  a  fttir  ooenskm  for  yon,  to  show  that 

*  jFOur  garrison  servaalbr  aome  nae ;  and  see- 

*  ing  that  the  ordera  are  sopoaitiva  from  court 

*  to^ma  not  to  apare  any  of  thent  that^have  not 
f  limdy  come  in,  as  von  may  aee  by  the  orders 

*  I  send  to  your  comid,  i  desire  if  on  would 

*  bmn  with  Oleneo,  and  ^are  nothing  whkh 
*bemgBtohim;  but  donottrenbla  the  go- 
^  vemiaant  with  piiaonon :'  aa  thu  letter  pro-: 


•  The  author  of  the  Memoiiv  of  the  Ma 


pro-: 

duced  by  ycntenantMlond  flamikan  bents. 
And  iir  Thoittaa  bei^  hMBi  npon  this  letter, 


mas  Levingston  'five,  dated  7tb,'9th,  11th, 
iath,80th  January  16911;  and  to  col.  BUI,  tws 
dated  on  the  same  days  with  the  last  tirs  ts 
Levingston)  which  were  produced  respedi^ 
this  massacre;  but  I  do  not  observe  that  be 
Btatea  finom  them  any  new  matter,  unleMitbe 


the  folkiwing  peuaffes 
•*  The  winter  is  the  < 


ody 


inwhkhwe 


are 
cany 


suK  the  Highlanders  cannot  escape  os,i»r 
ry  their  wives,  bairns,  aiMb  csfttla  to  tk 


It  is  the  ody  time  that  they  cannot  cie^P> 
yon,  ibr  human  constiuitiona  cannot  eodiuel^ 
be  loig  out  of  houses.  This  u  the  jiraper  acs- 
sontomanltheminthecddlengnigbtf. 

««1  expect  you  will  find  little  rMlaBce  let 
firom  the  aeason.*' 

''I  am  confident  yon  will  see  then  utm 
poimn  giren  yo^ia  very  pWnitnni,  tnd  J^ 


«»] 


tetpecHng  the  Massaere  ofGlenco., 


A.i).  lew. 


[910 


aftbacoBWniMWu;  Pint,  Tint  it  wuagfmt 
wnNiig^lb«l  Glenfio's  ca^  «nd  diligeDoe,  as  16 
bb  takwg  the  oath  ^  allegianoe,  with  Ard- 
kinlas's  certifieale  af  faia  taldng  the  oath  of  al* 
IcMMe  on  the  dtfa  of  Jaooary  169€,  and  co- 
lonel Hiira  letter  to  Ardkialaa,  and  Ai^kkdaa'a 
letter  to  Celin  Cainpbel,  sheriff  olerk,  for  dear- 
in^  Glenca'a  diligenoe  and  moooenoe,  were  not 
preaented  to  the  lords  of  bisinajesty^a  privy 
eoaneii,  when  th^  were  sent  into  Edinborglk 
inthettid  month  of  Jaonary ;  and  that  thMe 
who  ndrioed  the  not  preseotins^  thereof  were  in 
the  wronif,  and  seem  to  hare  had  a  asalicioQB 
deai|fn  against  Glenoo  ;  and  that  it  was  a  far- 
ther wron|^  that  the  certificato,  as  to  GHeneo's 
taking  the  oath  of  allegianGe»  was  delete  and 
obKtemAe  aAer  it  oame  to  Edinburgh ;  and  that 
bein^  no  ehlilerale,  it  shonid  neither  have 
been  presented  to,  or  taken  in  by  the  deiic  of 
the  oonneil,  witboat  an  cxprass  warrant  from 
the  ooondl.  Seoondly,  That  it  appears  to 
liave  been  known  at  London,  and  particolariy 
to  the  master  of  Stair,  in  the  month  of  Januarv 
1699,  that  Glenoo  had  taken  the  oath  of  allegi- 
anoe, thoagh  after  the  day  prefixed ;  for  be  saith 
in  his  letter  of  the  SOth  of  Januaiy  to  sir  Tho- 
mas  Leviugston,  as  Is  above  remarked,  I  am 
glad  that  Glenoo  came  not  in  within  tbe  time 
prescribed.  Thirdly,  that  there  was  nothing 
in  the  king's  instructions  to  warrant  the  oom- 
mitttn  jT  of  the  foresaid  sfaoghter,  even  as  to  the 
things  Itself,  and  far  less  as  to  the  manner  of  it ; 
seeinff  all  his  instructions  do  plainly  import, 
that  die  most  obstinate  of  the  rebels  might  be 
reoetred  into  mercy,npon  taking  the  oath  d*aHe* 
giance,  though  the  day  waalong  belbre  elapsed, 
and  that  he  ordered  nothing  concerning  Glenco 
and  his  tribe,  but  that  if  t^  could  be  well  se- 
parated from  the  rest,  it  wooM  be  a  proper  vin- 
4Kcation  of  the  public  jostioe  to  extirpate  that 
aect  of  thieves :  which  plainly  intimatea  that 
it  was  his  majesty's  mind  thlit  they  oonid  net 
be  separated  from  the  rest  of  these  rebete, 
unless  they  still  refused  his  mercy  by  continu- 
ing in  arms  and  refosittg  the  allegiance ;  and 
that  even  in  that  case* they  were  only  to  be 
proceeded  against  in  the  way  of  public  jutttoe, 
and  no  other  way.  Fonrthly,  That  secretaiy 
SUir's  letters,  espedally  that  of  the  11th  of  Ja- 
nuary 1699,  in  which  he  anoicesto  hear  that 
GI«nco  had  not  taken  the  oath,  and  that  of  the 
16th  of  January,  of  the  aame  date  with  the 
king's  additional  matractions,  and  that  of  the 
dOtn  ef  the  same  month,  were  no  ways  war- 
ranted by,  but  quite  exceeded  the  king's  fore- 
baid  inatmctions ;  since  the  said  letters,  without 


the  mediod  left  wry  much  to  your  own  discre- 
tion." 

*<  TSH  we  see  what  la  done  by  the  chiefs,  it  is 
not  time  to  receive  their  tenants,  or  admitting 
Ifaem  to.  take  the  oaths  or  hoping  for  pardon,  till 
they  give  evidence  that  they  are  wUUng  to  pay 
tbeir  rente  to  you,  and  to  tak«  tacks  for  their 
former  duties.  Who  wilV  not  do  so,  and  were 
in  tbe'rebellieD,  must  f^l  the  dnmal  coDse- 
i«fit/» 


any  insinuation  of  any  method  to  be  takm  that 
might  well  separate  the  Glenco  mention  the 
reat,  did,  in  phMce  of  prescribing  a  vindication  of 
pnUic  justice,  order  them  to-  be  cut  off  and 
rooted  out  in  earnest,  and  to  purpose,  and  that 
suddenly,  and  secretly,  and  quietly,  ^  and  all  on 
a  sudden  ;  which  are  the  express  terms  of  the 
said  letters ;  and  comparing  them  and  the  other 
letters  with  what  ensued,  appear  to  have  been 
the  only  warrant  and  cause  of  their  alaugfater, 
which  m  efiect  was  a  barbaroua  murder,  per* 
petrated  by  the  persona  deponed  against.  And 
this  is  yet  farther  confirmed  by  two  more  ef  his 
letters,  written  to  colonel  Hill  after  the  slaugh- 
ter committed,  via.  on  the  6th  of  March  1692, 
wherein,  after  having  said  that  there  was  much 
talk  at  London,  thattbe  Glenco  men  were  mur- 
dered in  their  beds  after  they  bad  taken  the  al- 
leffiance,  he  continues.  For  the  last  1  know  no- 
thmg  of  it ;  I  am  aare  neither  yon,  nor  any  body 
impoweredtotreator  give  indemnity,  did  give 
Glenoo  the  oath  ;  and  to  take  it  from  any  My 
else  after  the  diet  dapeed,  did  ioipert  nothing 
at  all ;  all  that  I  regrate  is,  thatany  of  the  sort 
got  away,  and  there  is  a  ncccaiity  to  proseente 
uem  to  the  utmnst.  And  another  iron  the 
Hague,  the  lastof  April  1699,  whevem  he  say^ 
For  the  people  of  Gleneo,  when  yon  do  ytfur 
dtt^  in  a  thing  so  necessary  to  rid  the  country 
of  wievkig,  you  need  not  troubfe  yoorself  ta 
take  the  pains  to  vindieate  yowsdf  by  ahesriny 
all  yoor  erdera,  which  are  no^r  put  in  tlin 
Fans  gasette  $  when  ye«do  right  you  need 
fear  nobody  ;  all  that  can  be  aaid  is,  that  la 
the  enecution,  it  was  neither  so  ftill  nor  ao  hit 
as  mi|pht  have  been.  And  this  their  bum- 
ble opinion  the  commisaionerB^  with  all  sub- 
mission, return  and  lay  before  his  miueaty,  in 
discbarge  of  the  foresaid  commission. 

Sie  SubiCfMtury  Twbddalb,  Anambaui  (new 
marquisB  of  Animdale,  and  pra|ident 
of  the  privy  conncQ.)  Morrav,  (now 
duke  of^Athd  and  hri  privy  ae|tl.)  Ja. 
S^DAar  (her  majesty's  bdvooate.)  Adam 
CocKBoaN  (kte  lord  treasurer  depnti 
W.  Hamiltok  (lord  Whitdaw,  one  eC 
the  fords  of  the  session.)  Ja.  Oolvm 
(now  earl  of  Seafield  and  lord  b%b 
chancellor.)    A.  Drviihomd.  . 

The  RefKNTt  being  agreed  oo»  and  signed  by 
the  comoussioners,  aeveml  membeis  moved 
in  parliament  on  the  94th  of  Jmie,  thattbe  said 
report  ahoaM  be  laid  betee  the  bonaa^ 


Upon  which  bis  mi^jaty's  h^h  i 
cr  acquainted  t|ie  parliament,  that  the  report 
of  the  commisaioni  for  inquiring  into  the  buai-» 
ness  of  Glenco,  bemg  sent  to  nis  naaje^y  on 
Thursday  last,  he  woukl  lay  the  aame  I^Sfbra 
them,  with  the  depositions  of  the  witaeaaes, 
and  other  documento  rebiting  theeeto,  for  their 
satisfiiction  and  full  infbrmatkm  ;  and  if  they 
thought  fit  to  make  any  other  uae  of  it,  he 
made  no.  donbl  it  would  be  widi  that  de- 
ference and  anbwisBiott  to  his  -mqiesty^  jndr- 
ment,  thatbecometh  an  loyal  and  aealeiii«par« 
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in  vindioBtioo  of  the  justice  tod  bo* 
r  of  his  Rii^esty's  ufAverDiuent. 

Then  the  report  fram  the  coromisuon  for  in- 

qoiring  into  the  slaughter  of  the  Gleoeo  men, 

.  w«fl  read,  with  the  depositions  of  the  witnesses, 

the  lung's  instructions,  and  the  master  of  Stair's 

letters,  for  instructing  the  said  report 

After  hearing  the  said  report,  it  was  voted, 
Nemine  cotUradkente^  that  •  his  majesty's  tn- 
•tructions  of  the  11th  and.l6th  days  of  Janu- 
ary 1693,  toacbing  the  highland  rebels,  who 
dia  not  neoept  in  dne  time  of  the  benefit  of  his 
indemnity,  aid  contain  a  warrant  for  mercy  to 
all  without  exception,  who  should  take  the  oath 
of  allegiance  and  come  in  upon  mercy,  though 
the  first  day  of  January  169S,  prefixed  bv  the 
poMslamation  of  indemnity,  was  passed ;  and  that 
therefore  these  instructions  contained  no  war- 
rant for  the  execution  of  the  Glenoo  men,  made 
in  February  thereafter.  Then  the  question 
was  stated  and  voted.  If  the  execution  of  the 
Glenco  men  in  February  1699,  as  it  is  repre- 
aanted  to  the  parliament  be  a  murder  or  not? 
and  carried  in  the  affirmative. 

Moved,  Thai  since  the  parliament  has  found 


it  a  murder,  it  may  be  inquired  into  who  were 
the  occasion  of  it,  and  the  penons  guilty  and 
oommittera  of  it,  and  in  what  way  and  manner 
Ihey  should  be  prosecuted.  And  after  some 
debate  thereon,  the  method  of  the  said  prose- 
eutioB  was  delayed,  and  resoled,  That  this 
House  will  again  take  the  same  under  coosi- 
dermtion  first  on  Monday  next :  and  the  master 
of  Suir's  letlen  iKere  ordered  to  be  put  in  the 
derk's  hands,  and  any  members  of  parliament 
allowed  an  inspection  thereof. 

Jane  26, 1695. 

The  inquiry  into  the  persons  who  were  the 
oqeasion  of  the  slaughter  of  the  Glenco  men 
was  again  proponed,  and  motioned  that  before 
any  further  procedure  in  that  afbir,  there  may 
be  an  address  sent  to  hie  mi(|e8ty  on  wbAt  is 
already  past.  And  after  some  debate  thereon, 
the  question  stated,  proceed  further  in  the  in- 
quiry before  addressing  his  muesty,  or  address 
upon  what  is  alreadjr  past  without  any  further 
procedure  f  And  carried,  proceed  further  before 
address. 

Thereafter  the  question  stated  and  voted,  if 
they  should  first  proceed  to  consider  the  master 
of  Stair's  letters,  or  the  actors  of  the  murder  of 
Glenco  men?  and  carried.  First  to  consider 
the  master  of  SUnr's  letters. 

Then  the  master  of  Stair's  letters,  with  the 
king's  instructions  to  sir  Thomas  Levingstou 
andcoL  Hill,  and  the '4th  article  of  the  optnion 
of  the  commission  relating  to  the  master  of 
Stair,  was  read ;  and  after  some  debate  the 
question  was  stated,  whether  the  master  of 
Stair's  letters  do  exceed  the  king^s  commisBion, 
towards  the  killing  and  destroying  the  Glenco 
men,  or  not  f  And  carried  in  the  affirmative. 

June  98»  1695.    « 
The  president  of  narliameni  oepraaented, 
Tbal  there  was  a  pnnt  disperaed,  intituled, 
« loftnnatMMi  ArtliaMaaltr  of  Stair/  lefleot- 


ing  unen  the  oommissioB  for  inqnuri«g  into  tb^ 
slaughter  of  the  Glcnoo-men»  and  arraigning  a 
vote  of  parliament :  and  thrrefere  moved.  That 
it  may  be  inauired  who  was  the  author  of  it, 
and  that  both  be  and  the  said  print  may  be 
censured.  Mr.  Hugh  Dalrimple,  brother  to  the 
master  of  Stair,  and  a  member  of  parliament, 
acknowledged  himself  to  be  the  author,  .aw^ 
gave  an  account  of  bis  mistakes,- prot«irtiog 
mat  be  therein  intended  no  reflection  .on  the 
commission,  and  that  the  paper  was  v^tei^ 
before  the  vote  past  in  parliament,  though 
printed  and  spread  thereafter. 

HesoWed,  That  first  the  author  and  then  the 
print  be  censured*  Aud  Mr.  Hu^b  was  or* 
dered  to  ask  his  ^race  and  the  parliament  par- 
don ;  which  he  did,  again  declaring,  that  what 
was  ofiensive  in  that  |iaper  had  happened 
through  mistake. 

Thereafter  agreed  that  the  said  print  was 
folse  and  calumnious.  And  the  question,  bciflg 
stated.  If  the  print  spread  abroad  amoogst  the 
members  of  parliament,  intituled,  <  Information 
'  for  the  Master  of  Stair,'  oughtto  be  condemned 
as  false  and  calumnious,  and  therefore  burnt, 
or  onljr  that  the  print  sliould  be  so  marked  in 
the  mmutes  of  pariiament ;  it  carried,  That  the 
print  should  be  marked  in  the  minutes  of  par- 
liament to  be  &lse  and  calumnious. 

Then  the  parliament  proceeded  ftirther  in  the 
inquiiy  of  the  slaughter  of  the  Glenoo- men. 
And  in  the  first  place,  as  to  the  orders  given  by 
sir  Thomas  Levingslon,  in4wo  of  his  letters  di- 
rected to  lieutenant  colonel  Hamilton :  and  the 
said  letters  being  read,  after  debate  thereon  it 
was  put  to  the  vote,  proceed  or  delay,  and  car- 
ried proceed. 

Then  the  question  was  stated,  Whether  shr 
Thomas  Levmgstou  bad  reason  to  give  such 
orders  as  were  contfiinetl  in  these  letters,  or 
not  P  and  was  carried  in  the  affirmative,  mminA 
contradkente, 

July  8,  1695. 

The  parliament  having  resumed  the  inquiry 
into  the  slaughter  of  the  Glenoo- men,  and  who 
were  the  actors ;  and  in  the  first  place  about 
lieutenant  colonel  Hamilton,  and  that  part  of 
the  report  of  the  commission  relating  to  him, 
and  the  ordeia  he  got,  and  the  ordera  he  said 
he  gave,  with  the  depositions  taken  before  the 
said  commission :  and  after  some  debate  there- 
on, the  question  was  stated  and  put  to  the  vote; 
if  from  what  appears  to  the  parliament,  lieut. 
col.  Hamilton  be  free  from  the  murder  of  the 
Glenco-men,  and  whether  there  be  ground  to 
prosecute  him  for  the  same,  or  not?  and  car- 
ried, be  was  not  clear,  and  that  there  was 
groimd  to  prosecute  him. 

Then  the  question  was  stated  and  voted  as  to 
niqjor  Duncason,  at  present  in  Flandera,  if  the 
king  should  be  addressed,  either  to  cause  him 
to  &  examined  there  about  the  orders  be  re- 
ceived, and  his  knowledge  of  that  matter ;  or 
that  he  be  ordered  home  to  be  prosecuted  there- 
fore, as  his  majesty  shall  think  fit,  or  nof  and 
earned  in  the  affirmati? e. 
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Tbcii  llMt  fSfi  of  Uke  report  of  the  oommb- 
■ioo,  as  to  Gieiilyoo»  captaio  DruinmoDd,  lieu 
teoaot  oradjatanC  Limlsay,  eosign  Lnody,  and 
Serjeant  Barber,  md  with  the  deposilioDs  of 
the  witncasea  agaiDft  then  ;  aod  the  4|oe8tion 
itBted  aad  voted,  If  it  appeared  that  the  said 
permit  were  the  actors  of  the  roarder  of  the 
Gleiic«»-men  onder  trust ;  and  that  his  majesty 
be  adiiioacd  to  send  them  home  to  be  prose* 
eoted  for  the  sanie  aocordiofp  to  law,  or  not  f 
And  enrried  in  the  sffimative. 

Therefore  voted,  If  it  ahonld  be  remitted  to 
the  oojmnittee  for  the  security  of  the  kio^ni 
to  draw  this  address,  or  a  new  committee  elected 
for  drawing;  thereof?  and  carried  remit. 

The  report  from  the  committee  forsecnrity 
of  the  kingdom  in  fovonrs  of  the  Glenco-men, 
read  and  remitted  to  the  sai«l  oommittee ;  that 
there  be  a  particular  recommeadation  of  the 
petitioner's  case  to  his  majesty  brought  in  by 
the  saii^  oommittee. 

July  10,  1605. 

The  Address  about  the  slaughter  of  the 
Glenco-men  to  be  sent  to  the  king,  read,  whh 
lereral  of  the  master  of  Stair's  letters  to  sir 
Thomas  Leringston  anfl  colonel  Hill :  and  after 
some  dehate  upon  the  paraq^raph  tonclting  the 
master  of  Stair,  it  was  voted,  approve  the  para- 
graph as  brought  in  from  the  committee,  or  as 
offered  with  amendments:  it  carried,  approve 
as  brou(f  ht  in  from  the  oommittee.  TliereaAer 
the  whole  Address  was  put  to  the  vote,  snd  ap- 
proved as  UMovr% : 

The  Address  of  the  Noblemen,  Bamns  and 
Barroughs  in  Parliament,  humbly  pre- 
sented to  his  most  Sacred  Majesty  upon  the 
Discovery  communicate  to  them,  touch- 
ing the  Murder  of  the  Glenco-men  in  Fe- 
braary,  169«. 

**  We  yoor  majesty's  most  loyal  and  dutiful 
anbieets,  the  noblemen,  barons  and  burroughs 
assembled  in  parliament,  do  humbly  represent 
to  your  majesty  that  in  the  beginning  of  this 
session,  we  thought  it  om*  duty,  for  the  more 
solemn  and  pnbhc  vindication  of  the  honour 
and  iustice  of  the  government,  to  inquire  into 
the  barbarous  slaughter  committed  in  Glenco, 
Fdh.  1693,  which  nath  made  so, much  noise, 
both  in  this  kingdom  and  your  majesty's  other 
dominions :  but  we  being  informed  by  yonr 
Diajestjr's  oommissioner,  that  we  were  pre- 
vented in  this  matter  by  a  commiosion  under 
the  great  seal  for  the  same  purpose,  we  did 
upon  reading  the  said  commission,  unanim- 
oosly  aoqnieace  to  your  m^estv's  pleasure, 
imd  returned  our  bumble  acknowhsdgmenta  fur 
yoor  royal  care  in  granting  the  same ;  and  we 
only  desired  that  the  discoveries  to  be  made 
•houhl  be  communicated  to  us,  to  the  end  that 
we  might  add  our  aeal  lo  your  majesty's  for 
prosecuting  such  discoveries  ;  and  that  in  so 
national  a  ooocero,  the  rindicalion  might  be 
also  public  as  the  reproach  and  acsndal  had 
been ;  and  princinalty  that  we,  for  whoia  it  was 
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most  proper,  might  testify  to  thevworid  how 
clear  your  majesty 'n  justice  is  in  all  this  mstter. 

"  And  DOW  your  majesty's  commissioner, 
upon  our  repeated  insunces,  comniunicaled  to 
us  a  copy  of  the  report  transmitted  by  the  com- 
mission to  your  majesty,  with  yonr  majesty's 
instructions,  the  master  of  Stoir^s  letters,  the 
orders  given  by  the  officers,' snd  the  depositions 
of  the  witnesses,  relating  to  that  report ;  and , 
the  same  bein^  read  and  compared,  we  could ' 
not  but  onanimoosly  declare,  that  your  ma* 
je«ty*s  instructions  of  the  7th  snd  ]6lh  of 
January  1699,  touching  the  highlanders  who 
bad  not  accepted  in  due  time  of  the  benefit  of 
the  indemnity,  did  contain  a  warrant  for  mercy 
to  all  without  exceptioe,  who  should  offer  to 
take  the  oath  of  allf^ianoe,  and  come  in  upon 
mercy,  though  the  1st  of  January  1692,  pre- 
fixed by  the  proclamation  of  indemnity  was 
past ;  and  that  these  instructions  contain  no 
warrant  for  the  execution  of  the  Glenco-men 
made  in  Februsry  thercafW.  And  hero  we 
cannot  but  acknowledge  your  mnjesty 's  signal 
clemency  upon  tbi«  occasion,  ss  well  as  in  the 
whole  tract  of  yonr  government  over  us ;  for 
had  your  majesty,  without  new  offers  of  mercy « 
given  positive  orders  for  the  executing  the  law 
upon  the  highlanders,  that  had  already  d&r 
spised  your  refieated  indemnities,  they  had  but 
met  with  what  they  justly  deserved. 

'*Bttt  it  being  yo<ir  majesty's, mind,  aoeonU  , 
ing  to  your  usual  clemency,  still  to  olfor  them 
mercy ;  and  the  killing  of  the  Glenco  men  be* 
ihg  upon  that  account  unwarrantable,  as  v^ell  ' 
as  the  manner  of  doing  it  being  barharoqa 


and  inhuman,  we  proceeded  to  vote  the  killmr 
of  them  a  monkr^  and  to  inquire  who  had 
given  occasion  to  it,  and  were  the  actors  in  it 


**  We  found  in  the  first  place  that  the  i 
of  Stair  hia  letters  had  exceeded- your  ma« 
jesty's  instructions  towards  the  killing  and  do* 
stmctiou  of  the  Glenco-men :  this  appeared  by 
the  comparing  the  instroctions  and  letters^ 
whereof  the  just  attoted  duplicates  are  here* 
whh  transmitted ;  in  which  letters  the  Glenoo- 
men  are  over  and  again  distinguished  from  the' 
rest  of  the  highlanders,  not  aa  the  fittest  subject 
of  severity,  m  case  they  continued  obstinate, 
and  made  severity  necessary  acoorduig  tortbn 
meaning  of  the  instructions  ;  but  as  men  ab» 
solutely  and  iiositively  ordered  to  be  destroy  ed« 
without  any  further*  consideration,  than  that 
of  tlieir  not  hsving  tpken  the  indemnity  in  due 
time ;  and  their  not  having  taken  it,  is  valued 
as  a  happy  incident,  since  it  afforded  an  op« 
portuuitjr  to  destroj^'  theiii ;  snd  the  destroying 
of  them  is  urged  with  a  great  deal  of  zeal,  as 
a  thing  accepuble  and  of  public  use ;  and  this 
seal  is  extended  even  to  the  giving  of  direc- 
tions about  the  manner  of  cutting  them  off; 
from  all  which  it  is  plsin,  that  though  the  in- 
structions be  for  mercy  to  assist  all  that  i^ll 
submit,  though  the  day  of  indemnity  was 
elapsed,  yet  the  letters  do  exclude  the  Glenco- 
men  Irom  this  mercy. 

**  In  the  next  place  we  examined  the  ordeni 
given  by  sir  Thomas  Livingston  in  this  matter. 
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were  the  adonin  tlie  shegbler  of  the  Gleoco- 
men  ooder  trast,  and  that  we  sbouM  addres* 
jovr  nuyesty  to  lend  tbem  bome  to  be  prose- 
coted  for  die  aome  aooording'to  law. 
'  "This  being  the  slate  of  that  whole  matter 
as  it  lioB  before  as,  and  which,  together  with 
the  report  transmitted  to  yonr  majesty  by  the 
oomnumiooer  (and  which  we  saw  verified) 
gives  full  ligrht  to  it ;  we  hombly  beg  that  con- 
sidering that  the  master  of  Stands  excess  in  bis 
letters  against  the  Glenoo-men  has  been  the 
original  cause  of  this  nnbsppy  husinem,  and 
ham  given  occasion  in  a  great  roeasoie  to  to 
SKlraoidinaryan  executiott,  by  the  warm  direc- 
tions he  gives  aboot  doing  it  by  way  of  surprize ; 
and  considering  the  h^b  station  and  trust  he  is 
in,  luid  that  he  is  abs^t,  we  do  therefore  beg 
that  your  majesty  will  give  such  orders  about 
him  tor  vindication  of  your  government,  as  yoa 
in  your  royal  wisdom  sliall  think  fit. 

'*  And  likewise  considering  that  the*  acton 
have  barbarously  killed  men  under  trust,  we 
hnmblv  desire  your  majesty  would  be  pleased 
to  send  the  actors  home,  aiid  to  give  orders  to 
vour  advocate  to  prosecute  them  according  to 
law ;  there  remaining  nothii^  else  to  be  ifone 
for  the  full  vindication  of  your  government  cf 
so  foul  and  acandalous  an  aspersion  as  it  has 
lain  under  upon  this  occasion. 

**  We  shall  only  add,  that  the  remains  of  tbe 
Glenoo-men,  who  escaped  tbo slaughter,  being 
reduced  to  great  povertv  by  the  depredation 
and  vastatioo  that  was  iben  committed  upon 
them,  and  having  ever  since  lived  peaoeaUy  un- 
der your  majesty's  protection,  have  now  apphed 
to  us  that  we  might  intercede  with  your  majesty, 
that  some  reparation  may  be  made  thera  for 
their  losses.  We  do  humblv  lay  their  case 
before  your  majesty ,>^ worthy  of  your  royal 
charity  and  compassion,  that  such  orders  may 
be  given  for  supply  in  cr  them  in  their  neces- 
sities, as  your  majesty  shall  think  fit. 

**  And  this  the  most  humble  Address  of  tbe 
estates  of  pariiament  is,  by  their  order  and  war- 
rantj  and  in  their  name,  subscribed  by,  may  it 

E lease  yonr  majesty,  yonr  majesty's  most 
^  omUe,  most  obedieiH,  and  most  faittifnl  sidi- 
ject  and  servant,  <^  Annamoalb,  P.  P." 

"  July  10, 1695.    This  Address 
Toled  and  approven.'* 

Then  it  was  recommended  to  his  majesty's 
commiasioner,  to  transmit  to  the,  king  tlie  said 
address,  with  duplicates  of  the  fchur's  instruc- 
tions, and  of  the  master  of  Stair's  letters. 

Moved,  That  his  majesty's  commissioner 
have  the  thanks  of  the  parliament  for  laying 
the  ditcovery  made  of  tne  matter  of  Glenco 
before  them,  and  that  the  commissiOoers  have 
the  like  for  their  careful  procedure  thereia ; 
which  being  pnt  to  tbe  rote,  approve,  or  not, 
carried  in  the  afiirmative,  fiemine  contradkentt ; 
which  his  miyesty 's  coiraniaiioner  aeosptod  of. 
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and  werennaniaonriy  of  opinion  that  he  had 
reason  to  give  such  orders  for  cutting  off  the 
Glenco-men,  upon  the  supposition  thai  they 
had  rejected  the  indemnity,  and  without  Brak- 
ing them  new  ofiersof  mercy,  being  a  tbmg 
in  itself  lawful,  whichLyonr  OM^esty  might 
have  Offered;  hot  it  appearing  that  air 
Thomas  was  then  ignorant  or  the  peimliar  cir- 
cumstances  of  the  Glenco-men,  he  might  very 
well  understand  yonr  majesty's  instructions  in 
the  restricted  sense  which  the  master  of  Staur'a 
letters  had  given  them,  or  undersland  the 
master  of  Stair's  letters  to  be  vour  migesty's 
additional  pleasnre,  as  it  is  evident  he  did  by 
the  orders  which  be  gave,  w^ere  sny  addition 
^that  is  to  be  found  in  them  to  your  majesty's 
instructions,  is  given  not  only  in  the  master  of 
Stair's  sense,  M  in  his  vronb. 

'*  We  proceeded  to  examine  colonel  Hill's 
part  of  the  business,  and  were  unanhnous  that 
he  was  clear  and  free  of  the  shiughter  of  tbe 
Glenoo-men  ;  for  though  your  msjesty's  in- 
structions, and  the  master  of  Stair's  letters  were 
sent  strait  from  London  to  him,  as  well  as  to 
sir  ThomaiLevingston,  yet  he  knowing  the 
peculiar  circumstances  of  the  Glenco- men 
shunned  to  execute  them,  and  save  no  orders  in 
the  matter,  till  such  time  as  knowing  that  his 
Keutenant-colonel  had  received  orders  to  take 
with  him  400  men  of  his  garrison  and  regiment, 
he,  to  save  his  own  honour  and  authority,  gave 
a  general  order  to  Hamilton,  his  lieutenamt- 
eofoiiel,  to  take  the  400  men,  and  to  put  in  due 
execution  the  orders  which  others  bad  given 
him. 

**  Lientenaut-colonel  Hamilton's  part  came 
next  to  he  considered,  and  he  being  required 
to  be  present,  and  called,  and  not  appearing,  we 
ordered  him  to  be  denounced,  and  to  be  seized 
on  wherever  he  could  be  found ;  and  having 
conaidered  the  orders  that  he  received,  and  the 
orders  which  he  said  before  the  commission  be 

Sve,  and  his  share  in  the  execution,  we  agreed 
It  from  what  appeared,  he  was  not  clear  of 
the  murder  of  the  Glenco-men,  and  that  there 
was  ground  to  prosecute  him  for  it. 

*'  major  Duncason,  who  received  orders  from 
Hamilton,  being  in  Flanders,  as  well  as  those 
to  whom  he  gave  orders,  we  could  not  see  these 
orders;  anotherefore  we  only  resolred  about 
him,  that  we  should  address  to  your  roitiesty, 
either  to  cause  him  be  examined  there  in  Flan- 
ders about  the  onlershe  recrived,  and  his  know- 
ledge of  that  affair,  or  to  order  him  home  to  be 
prosecuted  therefore,  as  your  maiesty  shall 
think  fit.  ^  \ 

<«  In  the  last  place,  tbe  depositions  of  the 
witnesses  being  dear,  as  to  the  shat^  which 
capt.  Campbel  of  Glenlyon,  capt.  Drummond, 
lieutenant  Lindsey,  ensign  Lnndie,  ahd  Ser- 
jeant Barber  had  in  the  execution  of  the  Glenco- 
men,  upon  whom  they  were  quartered ;  we 
agree  that  it  appearedf  that  the  said  perwns 
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Cam  JosTicURiA,  S.  D.  N.  Rejfis  tenta  la 
Pi-etorio  Burg^  de  fidtnburgb,  vigesimo 
tertio  die  meDsls  DeoerobrU  1696,  per  bo- 
norabiles  ▼iros  Adamum  Cockburne  de 
Ormistoiine  Jasticiarium  Clericum,  Do- 
minM  Cottnom  Campbell  de  Aberucbill, 
Dafklem  Hume  de  Croceri^,  Joaonecn 
Laader  de  FouotatnbaU,  et  Archibaldum 
Hope  de  Rankettler,  CommissioDarios 
Justiciarij  dtcti  S.  D.  N.  RegU. 

Caria  legittime  affirmata. 
Intran' 
Tkoauu  Aikenkead^f  wne   to  tbe  deoeast 
Junes  Aikeobead,  cbirurgeon,  io  Edinburgb, 
Fuooer  in  tbe  Tolboitb  tEereof. 

You  are  indyted  and  accused,  att  the  in- 
stance of  sir  James  Stewart,  bis  majesties  ad- 
▼ocat  for  bis  bighnes  interest,  and  by  special) 
order  of  tbe  lords  of  bis  majesties  privy  coun- 
ci)],  that  wbere  bj  tbe  laws  of  God,  and  by  tbe 

*  These  RDSS.  for  tbe  use  of  which  1  am 
indebted  to  bis  lordship,  appear  to  have  belonged 
to  the  great  Ltooke,  the  maternal  uncle  of  lord 
chancellor  King. 

t  <*  Nocounsel  appeared  for  tbe  [^Isoner ;  nor 
does  it  seem  tliat  one  word  was  urged  in  his  he- 
half  during  the  course  of  the.  trial.  Four  or 
five  witnesses  were  examined,  one  of  t{icm  a 
writer  in  £diiibui|;b,  tbe  rest  students  at  tbe 
Utiiyersity,  lads  from  eighteen  to  twenty,  or 
twenty-one  yean  of  age.  Tbey  proved  most 
of  the  articles  of  the  libel,  with  this  addition, 
that  the  priai^ner  said  he  was  confident  Chris- 
tiaoity  would  be  utterly  extirpated  by  tbe  year 
1800.  There  was  however  a  material  defect 
in  the  endenoe.  The  article  most  higlily  cri- 
BmalyVii.  the  railing  against  .God,  and  cursing 
oar  Saviour,  was  not  proved  at  all,  hot  was  an 
inference  drawn  by  the  jury  iirom  the  prisoner's 
carsmg  Ezra,  and  saying  that  the  inventors 
of  tbe  scriptural  doctrines  would  be  damned,  if 
there  be  such  a  tbipg  as  damnation. 

<*  The  jury  unanimously  found  the  pri- 
soner guilty  of  railing  itfainst  God,  railmg  at 
and  cuFsinff  'Christ,  and  of  the  whole  other 
articles  in  toe  libel. "  This  rerdict  the  jury,  even 
by  tbe  stalnte,  were  not  warranted  to  pro- 
nounce.—Tbe  railing  against  God,  and  cursing 
Christ,  ooff  ht  to  have  been  tacts  directly  proved, 
and  not  iiuerences  drawn  from  curnuff  tbe  in- 
ventors of  acriutural  doctrines;  and  as  for 
denying  aira  of  tbe  personsof  the  Holy  Trinity, 
it  was  not  tbe  denial,  bul  obitioileiy  peniatiof 


lawes  of  this  and  all  other  well-governed 
Christian  realmes,  tbe  cryme  of  blasphemy 
ac^nst  God,  or  any  of  the  persons  of  the  blessed 
Trinity,  or  against  tbe  holy  Scriptures,  or  our 
holy  religione,  is  a  ayme  of  the  highest  na- 
ture, and  ought  to  be  severely  punished : 
Lykeas  by  the  act  of  parliament,  first  parlia- 
ment Charies  3d,  act  121,  Intituled,  act  against 
tbe  cryme  of  blaspbemte,  it  is  statute  and  or- 
tlained,  that  whosoever  not  being  distracted  19. 
his  witts  shall  raill  upon  or  curse  God,  or  any 
of  the  persons  of  tbe  blessed  Trinity,  shall  be 
processed  before  tbe  cbeite  justice,  and  being 
found  guilty,  shall  be  punished  with  death ; 
and  by  11th  act,  5  session  of  the  present  cur- 
rent parliament,  the  Ibrsaid  act  is  not  only  Tati« 
fled,  but  it  is  farder  statute,  that  whosoever 
shall  in  their  wryteing  or  discourse  denye,  im- 
pugne  or  quarrell,  or  argue,  or  reason  against  > 
tbe  being  of  God,  or  any  of  tbe  persons  of  the 
blessed  Trinity,  or  tbe  authority  of  the  holy 
Scriptures,  of  tlie  Old  and  New  Testaments,  or 

tlierein,  which  by  the  statute  subjected  th<r 
ofiender  to  a  capital  punishment. 

**  Besides  these  defences,  had  the  court  been 
endued  with  tbe  humanity  to  appoint  cpunsel 
for  the  prisonei',  it  would  undoubtedly  have 
been  pled  for  him,  that  these  were  rash  words, 
drawn  from  him  in  the  heat  of  controversy, 
which  by,  no  means  coineided  with  bis  serious 
notions ;  and  that  he  heartily  repented  of 
the  warmth  which  betrayed  bim  into  expressions 
so  dissonant  from  his  own  sentiments,  and  so 
offensive  to  tbcL  feelings  of  others. — Had  these 
defences  been  offered  for  bim,  tbe  jury  could 
not,  without  being  guilty  of  |»erjury,  have  coa* 
victed  biro  of  obstinately  persisting  to  deny  the 
Trinity,^wbich  tbe  statute  required."  Arnot, 
326. 

According  to  Arnol  the  following  passage 
in  FountainhaO  relates  to  the  father  of  this 
Thomas  Aikenhead : 

**  April  80.  James  Aikenhead  apothecary  in 
Edinburgh  is  pursued  before  tbe  privy  council, 
for  Ming  poisonous  and  amorous  driigs  and 
philters  to  provoke  lust,  whereby  a  woman  had 
narrowly  escaped  with  her  life,  had  not  doctor 
Irvine  given  her  an  antidote.  Tbe  councU  re- 
ferred the  trial  and  report  thereof  to  the  college 
of  phyaiGians, ,  as  betng  periti  in  arte ;  who 
thought  such  medicaments  not  safe  to  be  gives 
without  first  taking  their  own  advice." 

or  the  case  of  thi^  man,  (miscalled  Aiktu) 
theie  ii  t  AiKi  report  in  Maolftiiriii. 
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the  Providence  of  God  in  the  ffovernment  of 
the  world,  KhaJI  for  the  first  fault  be  punished 
with  imprisoument,  ay,  and  while  he  give  pub- 
lict  satisfaction  iu  sackdoath  to  the  coiigrega- 
tiene  within  which  the  scandal  1  is  comutitted ; 
and  for  Ihe  second  fault  he  %ned,  besides  his 
liieiDg  ifnprisoued  as  above,  and  for  the  tliird 
ahouid  be  punished  with  death,  as  ane  obstJnal 
Masphemer:  Nevertheless  it  is  of  verity,  that 
yoQ  Thomas  Aikenhead,  shakeio!;  off  all  fear 
of  God  and  regaird  to  his  majesties  lawes, 
liave  now  for  more  than  a  twclvemoneth  by 
past,  and  up6n  severall  of  the  dayes  within  the 
said  space,  and  ane  or  other  of  the  same,  made 
it  as  it  were  yonr  endeavour  and  work  in  se- 
▼erall  compaioies  to  vent  your  wicked  biasphe- 
«  mies  a^iiist  God  dnd  our  Saviour  Jesus  Christ, 
and  ac^inst  the  holy  Scrintureit,  and  all  re- 
irealle«r  religiooe,  in  soe  far  as  upon  ane  or 
uther  of  the  dayes  forsaid,  vou  said  and  affirm- 
ed, that  divinity  or  the  Joctrine  of  theolo^e 
was  a  rapsidte  uf  laigned  and' ill- in  vented  non- 
sense, patched  up  partly  of  the  morall  doctrine 
of  philosophers,  and  pairtly  of  poeticall  fictions 
and  extrarag^ant  chimeras,  or  %iords  to  this  ef- 
fect or  imrpose,  with  severall  other  such  re- 
prooc!ifuil  expressions ;  Lykeas  you  scoffed  at, 
.  and  endeavoured  to  ridion!«  the  holy  scriptures^ 
'  calling  the  Old  Testament  Ezra's  fables,  by  a 
profane  atlusione  to  Esop's  fabler,  and  saymg 
that  Ezra  was  the  iu venter  therof,  and  that 
being  a  cunning  man  be  drew  a  number  of 
Babylonian  slaves  to  follow  him,  for  whom  he 
made  up  a  feigneil  genealogie  as  if  they  had 
been  descended  of  kings  and  pryices  in  the  land 
of  Canaan,  and  therby  im|K>sed  upon  Cyrus 
who  was  a  Persian  and  stranger,  persuading 
bim  by  the  devyce  of  a  pretendit  prophecy 
concerning  himself;  and  as  for  the  New  Tes- 
tament, you  not  only  scoff  at  it,  but  in  your 
scoffing  did  most  blasphemously  raill  upon  our 
Lord  and  Saviour  Jesus  Chnst,  calling  the 
aaid  New  Testament  the  History  of  the  Im- 
postor Christ,  and  affirming  him  to  have  learned 
pagick  in  Egypt,  and  that  con^g  from  Egypt 
into  Judea,  he  picked  up  a  few  ignorant  block- 
ish fisher  fellows,  whom  he  knew  by  bis  skill 
and  *  phisognon>ie,  had  strong  imaginations, 
and  that  by  the  help  of  exalted  imaginatione  he 
playM  his  pranks  as  you  blashpliemously  terme 
the  working  of  his  micacles:  L\keas  you  af- 
firmed Mosfs,  if  ever  you  say  ttfer  was  such  a 
man,  to  ha\e  uUn  learued  niagick  in  Egypt, 
but  that  he  was  both  the  better  arteist  and 
better  politician  than  Jesus ;  as  also  you  have 
curaed  Ezra,  Moses,  and  Jesus,  and  all  men  of 
that  sort,  affirmeing  the  holy  Scriptures  to  be 
so  stuffed  with  raaddne8i>,  nonsense,  and  con- 
tradictions, that  yon  admired  the  stupidity  of 
the  world  in  being  soe  long  deluded  by  them  : 
Lykeas  you  reject  the  mystery  of  the  blened 
Trinity,  and  soy  it  is  not  worth  any  man's  re- 
citation, and  you  also  scoffe  at  the  mistery 
of  the  tUcamatioa  of  Jesus  Cbriat,  affirming 
blasbphemously  that  Theantropos  is  as  great  a 


*  So  io  the  Original. 


contradictione  as  Hireos  Cervas,  or  a  qnidra- 
turn  to  he  a  rotundum ;  and  as  to  the  doctrine 
of  redemptione  by  Jems,  yoa  say  it  is  a  proo4 
and  presumptuous  devyce,  and  that  the  ioTen- 
tars  tlierof  are  damne<f,  if  after  this  life  tker  be 
either  rewaird  or  panishment;  you  also  deny 
spirits,  saying  that  the  notion  of  a  spirit  is  a 
^contradiction,  and  you  have  maintained  that 
God,  the  world,  and  nature,  are  but  one  thin^r, 
and  that  the  worid  wasfrom  eternity ;  and  jrou 
assert  that  roan's  imaginatione  duely  exalted 
bv  airt  and  industry  can  do  any  thintf,  even  ia 
the  infinite  |M>wer  of  God :  you  have  Ijk  vayes 
in  discourse  preferred  Mahomet  to  the  bl««ed 
Jesus,  and  you  have  said  that  vou  hoped  to  see 
Christianity  greatly  weakeoeJ,  and  that  yoa 
are  confident  that  in  a  shY»rt  tyrne  it  wiU  be  ut< 
terly  extirpat,  and  you  have  been  so  bold  in 
j^our  forsaid  blasphemies,  that  when  you  hare 
found  yourself  cold,  you  have  wished  to  be  in 
the  place  that  Ezra  calU  Hell,  to  wanue  your- 
self there :  and  these  bla^ipberouus  railliDg* 
and  expressions  in  the  words  above  sett  doiro, 
or  words  to  the  like  porpow,  you  have  wick- 
edly uttered  in  severall  oompaoies  witheuttlx 
least  provocatione,  hut  meeHy  prompted  by  yoitr 
irreligious  and  devilish  malice  against  God  »ih1 
our  blessed  Saviour,  and  the  most  coocernin'j^ 
truths  of  the  holy  Christian  rehgioo.  By  ail 
which,  it  is  manifest,  that  you  are  gaOty  airt 
and  pairt  of  horrid  blasphemy,  railliog  agaiait 
and  cursing  our  Lord  and  Saviour  Jcsos 
Christ,  and  im|ni^eing  and  denying  the  truth 
of  the  holy  Scriptures,  and  the  quarrelliog  aad 
argueing  against  the  being  of  God  and  agaioft 
his  providence  in  making  and  govcraiog  the 
worldy  which  being  found  by  the  verdict  of  aa 
Assize,  you  ought  to  be  punished  by  death,  tad 
the  confiscation  of  your  moveables,  to  the  ei- 
ample  and  terror  of  others  to  oommitt  the  lyke 
in  tyroe  coming. 

Sic  Subscribitur^  J  a.  Stbwast. 

Purttter— Sir  James  Stewart,  his  Majesties 
Advocate. 

My  Lord  Advocate  produce*!  an  act  of  co<ib* 
cill  for  pursueing  the  pannal,  wberof  the  tceor 
followes : 

Act  and  lUmU  of  Council  for  purtmng  TV 
mat  Aikenhtad  before  the  Lards  efJustkiarji 
for  hlasphemyt  4"^' 

EoiaiBUAGU,  November  10, 1696. 

Tlie  ly  Iwll  at  the  instance  of  sir  James  Slew- 
art,  his  majesty's  advocata,  against  ThoflMJ 
Aikenliead,  sone  to  the  deceast ,  James  Aiken- 
head, apothecary,  tot.  Blasphemy,  being  diii 
day  calleil  in  presence  of  tlie  lords  of  his  oia- 
jcstie's  privy  council,  and  the  kwd  advocate  »d 
sir  Patrick  Hume  his  majesties  sollicitor,  con- 
pearing  personally  for  hb  majesty's  mtemt; 
and  the  defender  compearing  also  pcfsoaallf » 
the  lybell  and  answers  therto  being  read,  the 
saids  lords  of  his  majestie^t  privie  eooncill  Itf^ 
remitted  and  hereby  reraitts  the  ayd  TbooM 
Aikenhead  defender  to  be  pimoad  beArih* 
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JhrBUnjphfimy* 

•f  bis  iiiiyettie*8  juitioiarj 
for  the  Mid  eryme  of  Blaiphemy,  and  appoynts 
the  wuA  lord  edf  ocete  to  intent  and  prosecute 
the  said  process  sgainstthe  said  Thomas  Aiken- 
his  lyle :  extracted  by  me. 


headfiir 


Gilbert  Elliot, 
Cis.  St.  Cons. 


iNTERLOQOITOft. 

The  lords  joBl^oe  clerk,  and  commissioners  of 
jttsliciary,  having  considered  «the  indytmeut 
pursued  at  the  instance  -of  his  m^iestie's  ad- 
vocate against  Thomas  Aikenhead  prisoner, 
they  find  the  cnrsing  or  rsilieing^  apon  any  of 
the  pmones  of  the  Uessed*  rebvant  to  iuferr 
the  peine  of  death ;  and  finds  the  other  cry  roes 
lybelled  relevant  to  inferr  an  arbitrary  punish- 
ment,  and  rmittsthe  indytment  to  the  know- 
ledge of  the  As8yse.f 

SU  Sttbtcribitur^  Ad.  Cockburn,  I.  P.  D. 


*   So  in  the  Record. 

•t-  It  ap|iears  that  Aikenbead  before  bis  trial 
enoeaFoured  by  the  follbwiog  Petition  and  Re- 
tractioo,  to  prevail  npon  the  Court  of  Justi- 
ciary to  desert  the  diet  against  bim : 

Unto  the  right  honourable  the  Lord  Justice 
General,  Justice  Clerk,  and  remanent 
liords  Commtflsiooers  of  his  Majesty's 
Justiciary.  The  Supplication  of  Tbonias 
Aikenbead,  now  prisoner  in  the  Tolbootb 
of  Edinburgh. 
"  Humbly  Sheweth ;  That  your  petitioner 
heiiig  indicted  and  cited  to  appear  beibre  your 
lordships  to  underly  the  law  fur  the  crimes  con- 
tained in  the  crimioall  indictment  raised  against 
me,  and  which  crimes  therin  contained  are 
so  odkras  and  abominable  in  tbemsielvs,  that  I 
do  not  only  from  my  very  heart  abhorre  and 
detest  them,  but  I  do  tremble  and  abhorre  either 
to  repeat  the  samen  myself,  or  to  hear  the 
sameo  repeated  and  objected  against  any  person 
horn  of  Christian  parents.  And  therefore  your 
petitioner  doth  with  all  humility  and  ingenuity 
represent  to  yonr  lordships,  that  he  dotli  inge- 
nuofidy  acknowledge  it  to  be  bis  greatest  bapy- 
uess  that  he  was  bom  and  educat  in  a  place 
wheie  the  gospel  1  was  professed  and  so  power- 
folly  and  plentifully  preached,  upon  a  traeim* 
provmentof whichfaKpnefite  hedothtroely  be- 
lieve the  salvation  ofhisimmortall  soul  doth  in- 
tirely  depend.  (3.)  I  do  firmly  believe  the  im- 
mortality of  theBOul,afldthattber  shall  be  a  re- 
surrection of  my  body  at  the  last  day,  at  which 
time  they  shall  be  again  united,  and  there- 
after either  made  eternally  happj^  in  heaven,  or 
otherwise  condemned  in  everlasting  and  endless 
torments.  (3.)  1  do  firmly  own  and  Itelieve  yn 
the  onily  and  Trinity  of  tbe  Godhead,  and  that  ^ 
ther  is  no  salvation  to  be  expected  otherwise 
than  by  the  blood  and  merits  of  oor  Lord  and 
'  Savionr  Jesus  Christ,  and  by.  a  firm  believing 
end  relying  upon  the  samen.  (4.)  I  do  a»o 
profess  and  iiMgpenuously  believe  the  scriptures 
of  the  CM  and  New  Testament  to  be  cannoni- 
«ally  man  wrilM  end  dictated  by  holy  men  in- 
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James  Bowden,  late  baillie,  of  Edinburgh. 
Cteorge  Clerk,  late  baiilie,  there, 
Michaell  Allan,  late  dean  of  Gild,  there. 
Charles  Charters,  late  baillie  there. 

spired  by  the  Holy  Ghost,  and  to  be  of  divine 
authority  and  set  down  as  a  rule  for  our  obe- 
dience and  taitb,  and  by  believing  wbeieof  a 
happy  immortality  may  be  obtained,  and  no 
otherways.  And  1  do  also  believe,  and  assent 
to  tbe  wh61e  other  principles  of  our  holy  Pro- 
testant  religion,  such  as  the  celebration  of 
baptism  and  the  holy  sacrament  of  the  Lord's 
supper,  as  truely  institute  and  ordained  by  our 
blessed  Saviour,  and  thereafter  practised  by. his 
holy  Apostles  and  their  successors  to  this  very 
hour,  and  that  tbe  said  sacraments  are  to  this 
moment  celebrated  with  tbe  greatest  purity  in 
our  reformed  Protestant  churches  in  Brittain 
and  Ireland. 

*<  All  which  pi^mises  1  do  not  only  own  and 
acknowledge  to  be  the  true  grounds  of  my  own 
faith  and  beleif  bat  that  I  am  obliged  to  own 
and  mantain  the  samen  albeit  with  the  hasard 
and  loss  of  my  lii'e  and  all  things  earthly,  and  I 
do  believcjf  own,  and  acknowledge  tbe  hailt 
heads  of  our  reformed  religion,  contained  in  our 
confession  of  ftuth  as  approven  by  act  of  parlia- 
liament.-  And  I  firmly  believe  that  in  case  I 
should  hapen  to  depart  from  a  true  belief  of  the, 
premises  or  any  p4rt  tliereof,  the  iust  punish- 
ment due  therefore  could  be  no  less  than  the 
etemall  mine  and  tormenting  of  my  body  and 
immortall  soul  in  hell  for  ever,  as  is  threatned 
by  our  blessed  Lord  and  Saviour  in  his  holy 
Evangells. 

«*  This  being  premised,  it  is  furder  represent- 
ed to  your  lordships,  that  denying  the  haiU 
articles  of  tbe  indictment  raised  against  me  as 
they  are  lybelled,  so  whatever  expressioas 
mi^ht  have  escsped  me  relateing  to  any  of  the 
articles  in  the  said  indictment,  the  samen  was 
uttered  or  expressed  by  me  uot  as  my  own  pri- 
vet sentiments  and  opinions,  but  were  repeated 
by  me  as  sentiments  and  opinions  of  some  9th&' 
isticall  writers  whose  nsmes  1  can  particuhurly 
condescend  upon,  and  whose  books  I  did  re- 
ceave  from  who  is  not  only  insert  in 

the  list  of  the  witnesses  to  he  adduced  against 
me,  but  was  the  cheif  and  principall  instrument 
who  constantly  made  it  his  work  to  interrogat 
me  auent  mr  reading  of  the  said  atheisticali 
principles  and  arguments  therin  contained,  and 
of  which  1  am  now  very  sensible  and  heartily 
sory  for:  and  am  connnced  that  these  boohs 
are  most  villanous  and  atheisticali,  end  ought 
neither  to  be  printed  norezposed  to  public  view: 
hilt  I  absolutely  deny  that  ever  the  ezpresBone 
eentpined  in  the  indictment  were  uttered  by  me 
m  tbe  terms  lybelled,  at  least  that  ever  they 
were  spoken  by  me  as  mv  own  privat  opiniooa 
or  sentiments,  but  that  whatever  expressions  I 


sentiments, 

had  renting  to  what  b  lybelled,  were  only  ei- 
pressed  by  me  ss  the  arguments,  set  doiVn  m  the 
-'^  -^«^— ^-n  ffofu^  which  hadonhappily 


Robert  Forrester,  late  Kirk  theasorer  there. 
Adam  Brooo,  late  baillie  of  £dinbar|^h. 
Aknoder    Tbomsone,  late   deacon    con- 
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aenae,'  wkhio  the  tyiiie  lybdled,  wbiek  is  a 
twdre  moiieUi,  and  that  be  baa  beard  him  scoff 
at  the  Scriptnres  of  the  Old  Testament,  cafl* 
\^  them  Ezra's  Romaooea;  depona  that  he 
b»rd  him  say  thai  our  SaTkmr  wren^t  no 
miracles  but  what  any  other  man  might  ba^e 
wrought  by  ane  exalted  fancie ;  and  speaking 
of  Ames,  he  called  him  a  magitian,  and  com- 
paring him  with  Jesos  he  called  him  the  better 
artist  and  politilian  of  the  two ;  depona  that  be 
heard  him  deny  our  Saviour  iesus  to  be  the 
sone  ofGod,  and  that  the  Apostles  were  a  corn* 
pany  of  sill  v  witless  fisher- men  \  ami  he  heard 
him  say  that  he  wondered  the  world  was  so 
long^  dduded  with  their  contradictioos  and 
nonsense;  farder  depons,  that  he  has  beard 
him  reieci  the  mystery  of  the  holy  Trinity,  and 
that  oflner  than  anv  other  thing;  and  that 
be  beard  hiui  reject  Theantbropos  or  Go<i-man 
as  a  contradictione,  and  it  was  as  absiirtl  as 
Hircus  Servus,  that  is  a.  coat  and  ane  hart  in 
one  animall ;  depoos  thatbe  beard  him  man- 
taine  that  man's  imaginatione,  raised  by  airt 
and  industry  to  a  high  pitch,  could  doe  as  much 
as  our  blessed  Saviour  did ;  and  this  is  the 
truth  as  be  shall  answer  to  God. 

Sic  Subtcribitur,  A.  MrrcucLL. 


Jerom  Kobeiisone,  perivig-maker,  there. 
James  M'Clurg,  late  dean  of  Gild. 
Patrick  Thomsooe,  late  thesaurer. 
William  Pattoane,  late  bailUe  of  Edinburgh. 
Bbbert  Elphingstooae,  of  Lopoes. 
George  Messman,  stationer,  there. 
George  FoUerloone,  of  Dre^ome. 
James  Donlop,  merchant,  in  Edinburgh. 

The  assyse  lawfully  swome,  noe  ohjectiotae 
of  the  law  in  the  contrair. 

Five  persons  summoned  on  the  jnry  refused 
to  attend,  and  were  fined  100  merks  each. 

His  Majatie*t  Advocate  for  probation  addu- 
ced the  witnesses  after  deponeiug,  viz. 

Mr.  Adam  Mitchell^  student,  in  Edinburgh, 
aged  twenty  years,  not  married,  purged  of  itia- 
Koe,  prejudice,  and  partial  councill ;  depones  be 
has  bein  severall  ty  mes  in  company  with  Thomas 
Aikenhead,  paonall,  when  he  beard  him  affirme 
that  divinity  or  the  doctrine  of  theology  was 
ane  rapsodie  of  feigned  and  ill  inventol  non- 

frUen  in  my  hands  as  said  is,  and  seing'  I 
was  at  the  time  lybelled  minor,  and  as  yet  am 
■0,  and  under  age,  and  that  I  do  perfectly  de- 
«8t  and  abhorre  the  atbeisticall  expressions 
lybriled  against  me,  and  do  trnely  believe  the 
articles  above  represented  as  the  true  principles 
'of  my  faith  and  religion,  and  am  content  to 
teati^  my  sorrow  and  remorse  to  the  world  for 
'my  former  escape  as  to  any  thmg  contained  in 
the  indictment,  hopeing  by  the  blessing  and  as- 
astaaee  of  our  blessed  Saviour,  not  only  to  be 
Mivered  from  all  such  snares  and  temptations 
.m  time  coming,  but  hkewise  to  lead  a  life  sote- 
able  to  the  gospell  and  the  expectation  of  eter- 
nal life,  through  the  bkwd  and  merits  of  our 
dear  and  only  Saviour. 

*'  May  it  therefore  pleas  your  lordships  se- 
riously to  consider  the  premisses,  and  V>  have 
«ompaMtan  on  my  young  and  tender  years  (not 
bemgss  yet  major),  and  that  I  have  been  so  in- 
nocently betrayed  and  induced  to  the  reading 
of  such  atheistical  books,  and  after  reading 
tfaerof,  being  exceedingly  imposed  upon  to  give 
an  account  of  the  abominable  and  atheistical 
principles  conUined  and  asserted  in  them,  and 
^  that  I  do  truely  own  the  true  Protestant  religion 
as  the  only  means  and  wsy  ta  eternal  hfe  and 
bappyness,  and  do  abhorre  all  atbebtical  prin- 
dples,  and  others  whatsoever  any  way  contrair 
therto,  and  ant  resolved  by  the  assistance  of 
Almighty  God  to  make  my  abhorrence  of  what 
is  oontamed  in  the  said  Ijfbell,  appear  to  the 
world  by  my  subsequent  Jife  and  conversation, 
and  in  resjwct  of  my  said  minority  and  non  age, 
and  what-  is  above  represented,  and  that  this  is 
4wly  the  first  time,  tnol  ever  1  was  questioned 
npon  such  an  account,  to  desert  the  dyet 
against  me.  And  your  petitioner  shall  efer 
pmy.&c.*'    Lord  King's  M8S. 


Mr.  John  Neiktmef  wryter,  in  Edinburgh, 
aged  near  to  twenty  yeaia,  unmarricti,  purged 
of  malice,  preiudice,  and  partiall  coanoU,  and 
solemnly  swome ;  depons  that  within  the.tynie 
lybelled  he  has  frequently  heard  the  pannaK 
iSfirme  that  divinity  or  the  doctrine  of  theologie 
was  a  cheat  and  rapaodie  of  illsio  vented  non- 
sense ;  as  also  he  has  beard  him  frequently 
scoff  at  the  holy  Scriptures,  and  ridicule  the 
Scriptures  of  the  OM  Testament,  and  eali  tbem 
Ezra's  Fables,  and  that  £zra  was  the  tnveuter 
of  them ;  as  also  he  has  sererall  tymes  heard 
him  say  that  Ezra  bemg  a  cunning  man,  lie 
drew  a  nunaber  of  Babylonian  shives  to  fulluir 
him,  for  whom  be  made  up  a  fingoed  gtuoe- 


alogie^  as  if  they  bad  hem  deooendit  of  kings 
and  pnnees  in  the  bnd  of  Canaan,  and  imposed 
upon  Cyrus  who  was  a  Persian  and  straoger, 
persuaiwing  him  by  the  pretendit  devyce  of  a 
prophede  concermng  hinMelf,  and  gott  a  great 
quantity  of  goU  from  Cyrus,  and  goU  vessells 
that  was  never  in  the  temple,  upon  pretence 
that  they  had  ban  taken  out  of  the  temple  of 
Jerusalem,  wheras  truely  it  waa  not  soe;  de- 
pones he  has  heard  him  scotf  at  the  New  Tes- 
Ument,  and  afiirme  that  our  Saviour  bad 
leaned  magick  in  Egypt,  and  that  coming 
from  Egypt  unto  Judea  be  picked  up  a  few 
blockish  i|^norant  fisher  fellows,  whom  he  knew 
by  his  skill  in  phisognomy  had  strong  imagi- 
nations, none  having  stronger  imaginationcg 
than  ignorant  people,  and  that  our  Saviour  by 
his  own  and  his  Apostles  imaginationes  playd 
his  pranks ;  he  also  bevd  the  pannall  affirsa, 
that  Moses  (if  ever  ther  waa  such  M.  man)  bad 
also  learned  magick  in  Egypt;  denons  be 
heard  the  pannall  curse  Ezra  and  all  the  u- 
venters  of  the  Scriptures,  and  all  the  promoters 
of  themi  miniaten.  and  othei%  an4  he  has 
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bcani  him  afBrnie  Utat  the  Scriptures  were  full 
of  contitulictions ;  depons  he  has  heard  him 
aeveral  tymes  deny  that  our  blessed  Lord  was 
the  soue  of  God,  audi  atBrme  that  God-man 
was  a  cootradictioD,  and  compare  Theantbro- 
po8  to  a  squaire  triangle,  and  he  has  heardihim 
tay  that  if  tber  was  any  punishment  after  this 
lite,  surely  Ezra  and  hi»  IbUowers,  whom  he 
called  Ezratts,  were  damned ;  and  farder  beard 
bim  assert  that  man's  imaginatione  exalted 
might  doe  any  thio^ ;  and  also  heard  him  say, 
that  wttliiD  some  hundreds  of  years  the  whole 
world  would  be  converted  to  his  opinion,  and 
the  Cbristian  religion  would  be  wholly  ruined ; 
and  depones  that  lie  heard  bim  say  one  niebt 
in  August  last,  when  he  was  cold,  he  wished 
to  be  besyde  the  place  Ezra  called  bell  to 
warme  himself  there,  causa  patet ;  and  this  is 
the  tnith  as  be  shall  answer  to  God. 

Sic  SubKribUurf  Jo.  Neilson. 

Mr.  Patrick  Midletounef  student,  at  the  col- 
ledge  of  Edinburgh,  aged  twenty  years,  un- 
marrieil,  purged  and  swome ;  depones  that  be 
has  beard  ttke  pannall,  within  the  tyme  lybelled, 
sercratl  tymes  affirme  that  the  Scriptures  were 
Ecre*s  Fables  or  Romances,  and  that  Ezra  and 
the  Jewes  were  a  number  of  Tagabounds,  such 
as  Ogyptians,  Goths  or  Vandals,  and  imposed 
upon  Cyrus  and  gottfrom  him  gold  and  Jewells, 
pretending  that  they  were  brought  from  the 
•  temple  at  Jerusalem ;  depons  he  has  beard  him 
scoff  at  the  Scriptures  of  the  «New  Testament, 
and  say  the  history  of  them  was  a  fable,  and 
tfie  Re?elatione  was  ane  alcbimy  book  for  find- 
ing out  tbe  philosophers  stone.     And  that  our 
SaTiotir  was  a  magician,  and  did  all  his  miracles 
by  his  imagiimtione,  and  the  lyke  could  be 
done  by  natut^all  causes,  and  that  he  choysed 
tweWe  Ushers  that  were  ignorant,  whom  he 
knew  to  have  strong  imao^inationes  by  which 
he  wrouij^ht  his  wonders;  depons  that  he  heard 
him  call  Moses  ane  magitian,  and  that  Maha- 
met  was  both  the  better  airtist  and  polilitian 
than  Jesus ;  and  he  heard  him  curse  Ezra,  and 
has  hear<l  him  say  that  as  many  pages  as  was 
in  the  Scriptures  tber  was  as  many  contradic- 
tiooes  in  it ;  and  heard  him  say  that  the  Tri- 
nity of  the  persons  was  a  great  contradiction, 
and  lykways  that  the  incarnation  was  as  great 
a  contradictiohe  as  Ilircus-Cervus,  and  that 
tbe  authors  and  propagators  of  the  doctrine  of 
Redetnptione  by  Jesus,  was  the  damnedst  crew 
mthe  world,  and  that  they  would  have  the 
most  perplexed  thoughts  of  any  for  ever ;   and 
has  heard  bim  affirme  that  God,  the  world,  and 
nature,  are  but  one  thing,  and  that  tbe  world 
was  froin  eternity  ;  and  a)so  heard  him  assert, 
tliat  man's  imaginatione  duely  exalted  by  airt 
and  industry  could  doe  any  thing,  even  m  the 
infinite  power  of  God,  and  that  he  hoped  to  see 
Christiapitv  greatly  weakened,  and  that  he  was 
confident  that  in  the  yeitr  1800  it  would  be  ut- 
terly extirpat ;  depones,  that  about  the  mjdie  of 
Aagust  last,  about  eigtit  o  clobk  at  night,  goe- 
ing  by  the  Tron  kirk,  be  hard  biro  (being  cold) 
«ay  that  he  wished  to  be  m  tfaeplaceEsra  called 
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bell,  to  warme  himself  there ;  and  farder  de- 
pons, that  he  has  heard  him  say  that  he  could 
make  himself  im mortally  and  that  the  ascentioii 
of  our  Saviour  was  but  a  progresse  to  the  world 
in  moon ;  and  this  is  tbe  truth,  as  he  sail  aip- 
swer  to  God. 

Sic  Subscribitury  P."  Midletons. 

Mr.  John  Pottery  student,  aged  18  years, 
unmarried,  purged  of  malice,  prejudice,  par- 
tiall  oouncill,  and  solemnly  swome ;  depones 
nihU  nqoit. 

Mr.  Mungo  Craigy  student,  in*  Edinbmvb* 
aged  twenty  one  yeares,  unmarried,  purged  of 
malice,  prejudice,  and  partiall  cooncilU  and  so- 
lemnly sworne ;  depones  that  within  the  tyme 
lybelled  he  has  heard  Mr.  Aikenbead«  the  jMth- 
nall,  several  tvmes  affirme  that  tbe  studie  of 
divinity  and  the  doctrine  of  theologie  was  d 
rapsodie  bf  feigned  and  ill  ooatryved  nonaense, 
and  that  it  was  worse  than  the  fictionetf  of  tbe 
poets,  for  they  had  some  connexione,  but  the 
Scriptures  had  none ;  depones  he  has  beard  turn 
scoff  at,  and  ridicule  tbe  holy  Scriptures,  and 
frequently  call   tbe  Old  Testament,    Ezra's 
Fables,  and  that  Ezra  was  the  inventer  of  the 
books  thereof;  and  depones  he  has  heard  him 
revile  the  books  of  the  New  Testament,  and 
call  them  the  books  of  the  imposter  Jesna 
Christ ;  and  that  he  expressed  it  in  a  scorning 
and  jeiring  manner,  and  affirmed  that  CbrisI 
bad  learnt^  magick  in  Egypt,  and  called  him 
a  magician,  and  that  returning  from  Egypt  to 
Jndea,  he  picked  up  a  few  iHockish  ignoranl 
fisher- fellows  who  dad  strong  imagioatimis» 
and  that  by  the  help  of  ane  exalted  imagination 
be  played  liis  pranks  as  be  termed  oar  Saviour'* 
miracles,  and  that  if  tber  was  any  such  man  as 
Moses,  that  he  had  studied  magick,  being  bred 
up  in  the  king's  court,  and  was  a  better  airtist 
and  poiUtician  than  Jesus,  and  that  he  heard 
him  curse  Moses,  Ezra,  and  particiiUriy  oor 
Saviour  Jesus,  and  if  tber  was  any .  punish- 
ment after  this  life  the  deserved  the  worst, 
and  all  the  inventors  of  the  doiBtiine  of  re- 
demptiooe  ;  and  he  made  it  bis  frequent  dis*- 
oourse  that  the  holy  Scriptures  were  stuffed 
with  such  contradictions  that  tbe  .stupidity  of 
tbe  world' was  admirable  io/baving  oeliered 
tliem  so  long ;  and  farder  depones  that  he  used 
to  condemne  and  reject  the  mystery  of  the 
Trinity,  and  that  God-man  was  as  gicai  ft 
oontradictione  as  a  ijuadratum  rdundmn^  and 
beard  him  call  tbe  doctrine  of.  Be4|^ptioD  f 
proud  and  presumptuoos  deryce,  end  tb«t  tbe 
m  venters  or  it  were  damned  if  tber  .were  anj 
punishment  after  this  life :  depones  be  asserted 
that  God,  the  world,  and  nature,  were  all  one 
thing,  and  that  the  worid  was  if'roin  eternitte ; 
and  has  heard  bim  frequently  assert  that  man's 
imagiuatione  duely  exalted  by  airt  ana  in- 
dustry might  creat  a  world,  and  produce  any 
thing  produceable ;  depones, he  heard  him  sayi 
be  hoped  to>see  Christianity  greatly  weakened, 
and  shortly  to  be  extirpated,- aikl. that  farder 
heard  him  curse  those  that  boptizmed  him, 
and  say  that  baptisroe  was  a  magicall  ceremony 
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that  tyed  ebUilreii*s  imagioaition  to  that  i^i- 
tfkm  wbeirto  they  w«re  baplised  ;  and  f iirHer,  if 
'be  were  baDiahed,  he  would  make  ilU  Chris- 
liaiiitie  tremble,  and  would  wryte.  as^inat 
Cbriatianity,  and  that  if  be  or  any  other  oeeiied 
a  Jamilar  genius  he  ooald  call  for  it ;  and  this 
ia  the  truth  as  he  shall  answer  to  God. 

Sic  SubscrUntur^  M.  CiuiG. 

Ad,  Cockburmb,  I.  P.  D. 

•  The  lords  erdaine  the  assyse  to  iuclose  and 
retume  their  Terdict  to-morrow  at  twelve  a 
dock,  and  ordaines  the  pannall  to  be  carryed 
back  to  prison. 

December  2Uh,  1696. 

•    Intron* 

Thomas  Aikei^ead^ 

/  Indyted  and  accused  for  the  cryme  of  blas- 
phemy committed  be  him  in  manner  mentioned 
in  his  indytment. 

The  said  day  the  iiersons  who  past  upon  the 
assyse  of  Thomas  Aikenhead,  for  blasphemy, 
returned  their  verdict  in  pmenoe  of  the  aaids 
lords,  ^herof  the  tenor  fbltows : 

'  The  Assyse  having  elected  and  chosen 
George  Clerk,  late  faiaillie,  their  cbancellar; 
tmd  Adam  Brown,  their,  clerk,  doe  uoani- 
IttOQslv  find  it  proven  that  the  pannall,  Thomas 
Aikenhead  has  rallied  against  the  first  persone, 
and  also  cursed  and  rallied  our  blessed  Lord 
the  second  oersone  of  the  holy  Trinity,  and 
fhrder  finds  tne  other  crymes  ly belled  proven, 
▼is.  The  denying  of  the  incamatione  of  our 
Saviour,  the  holy  Trinity,  and  scofiing  at  the 
holy  Scriptares.  This  is  subscribed  by  the 
ehsnoellar  and  clerk  at  the  appoyntment  of  the 
above  written  assysers,  at  Eifinburgb,  the  9drd 
day  of  December,  1696  years. 

Sic  Subicnbitur,     Geo'.  Clbrk,  Cbancellar. 
Adam  Brown,  Clerk. 

Efter  opening  and  reading  of  the  quhilk  ver- 
dict of  Assyse,  the  lords  justice  clerk,  and  oom- 
tanisstoners  of  justiciary  theribr,  by  the  mouth 
of  John  Kitchie,  dempster  of  court,  deoerne 
and  adjuds^  the  aaid  lliomas  Aikenhead,  to  be 
taken  to  £e  Galowlee  betwixt  Leith  and  Edin- 
burgh, upon  Friday  the  eight  dar  of  January 
next  to  oome,  betwixt  two  and  tonr  a  dock  in 
the  aAomoon,  and  there  to  be  hanged  on  a 
gibbet  till  he  dead,  and  his  body  to  be  interred 
at  the  foot  of  the  said  gallows,  and  ordaines  all 
his/moveable  goods  and  gear  to  be  escheat  and 
Inbrought  to  his  msjesty*s  use,  which  is  pro- 
nounced fiir  doom. 

.  Sic  Subscfiiitttr,  An.  CocKBcaNB.— 

C.  Campbell,  David  Home,  Jow  Lauder, 

A.  Hope. 


Among  lord  King's  M8S.  is  the  following 
Paper  ihdorsed :  «<  Copy  Petition  for  Thomas 
Aikenhead,  to  the  Trivy  Counsell." 


To  the  Right  Hon.  the  Lord  Hlsti  Chancellor, 
snd  remanent  Lords  of  his  Maiesties  moit 
Hon.  Privy  Conncelt:  The  Supplication 
of  Thomas  Aikenhead,  prisoner  in  the 
Tolbooth  of  Edinburgh. 

<'  Humbly  Sheweth ;  That  your  petitiooer 
bemg  sentenced  by  tlie  lords  of  justidary,ts  be 
executed  upon  the  8th  day  of  January  next,  he 
doth  in  all  humility  ackoowledge  the  justice  ef 
the  said  sentence,  pronounced  against  bim,  wd 
that  the  blasphemous  aiid  wicked  expreeiioM, 
for  which  he  is  sentenced  to  death,  ought  aot 
to  be  so  much  as  named,  and  he  doth  ingena- 
Ottsly  ackubwledge,  that  from  his  very  soul  be 
pertectly  abhorrs  the  same,  but  your  petidoaer 
being  as  yet  a  minor,  and  having  the  miilbr* 
tue  to  haye  gut  some  atheistical  books  Mmag- 
ing  to  othera  in  his  custody,  the  reading 
whereof  did  pro^npt  him  totbese  extravagaooei 
for  which  he  is  now  most  justly  sentenced. 
And  seing  it  hath  pleased  Almighty  God,  to 
begin  so  nr  in  his  mercy,  to  work  upon  yeor 
petitioner's  obdured  heart,  as  to  give  him  tone 
sense  and  tx>nviction  of  his  formfer  wioked 
errours,  and  tliat  he  doth  expect  through  tbe 
mercys  of  our  blessed  Jesus  to  be  dayly  moie 
and  more  convinced  thereof,  and  that  lie  dodi 
intirely  rely  upon  oor  bleaied  SavkwE's  desdi 
and  merits  for  the  salvation  of  bis  immortail 
soul,  and  that  if  time  were  alkkwed,  he  doth  ci- 
pect  through  the  merits  of  Jesus,  by  a  troe  re* 
morse  aod  repentance,  to  be  yet  reoondled  to 
his  offended  God  and  Saviour. 

"  May  it  therfore  phsas  your  lo'ps,  for  God's 
sake  to  consider  and  compassioDal  my  deplor- 
able drcumstances,  aod  tender  years  (I  being 
as  yet  minor),  and  to  prorogat  tbe  day  appoint- 
ed for  uiy  execution,  tor  aoch  time  as  yoar  lo'pe 
shall  think  fitt,  that  I  may  have  the  opporui- 
nity  of  conversing  with  godly  ministers  in  tbe 
jilace,  and  by  their  luwistance  be  more  prepsred 
for  an  eternal  rest.  And  for  his  sacted  nea- 
jesty  and  your  lo'ps  happines  and  wdftre, 
your  petitioner  shail  ever  pray,  6ic" 

The  following  Letter,  (among  tbe  sane 
MSS.)  containing  Observations  on  A&enbsad*f 
Case,  appears  to  have  been  written  by  Mr. 
Locke  to  his  friend  sir  Francis  Masham. 

<<  LondoH,  Feb.  a7, 1696-7. 
"Sir; 

**  You  have  enclosed  (to  satisfie  your  curio- 
miv)  the  evidence  against  Aikenhead,  aod  tvs 
of  bis  petitions.  If  tbe  process  come,  you  shall 
have  it,  or  it  shall  be  left  where  yon  shall  order. 
The  Flying  Post  bore  that  he  had  not  retracted 
till  the  day  of  execution,  which  you  see  ia 
false. 

«<  The  first  act  of  parliament  in  Scotland 
against  Uasphemy  is  act  31  pari.  1,  sett.  1, 
Co.  Sd,  anno  1661,  which  has  two  artidef. 
By  the  first  *  RaiUog  upon,  or  cursing  God,  or 
*  any  of  the  persons  of  the  Trinity  t^  punishable 
<  with  death,''  these  are  the  words,  and  here 
rttfttctittg  availelh  nothing.     The  next  ittide 
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m^  tJM  <  Denyiofl^CM,  cr  any  of  the 

« of  the  Trinity,  and  obstinatly  oontinaeing 

*  therin,  it  punishable  with  death.* 

•<  The  next  act  is  the  11th  of  Tweeddd's 
KsnOD  of  parliament,  two  yean  aiopoe,  and  was 
ohtaiDed  by  trick  and  surprise.  It  ratifies  the 
feraernot,  and  adds,  that « Whether  by  writing 

<  or  diseottrse,  to  deny,  impogne,  qoemll,  ar- 

<  gae,  or  reason  against  the  being  of  God,  or 
« any  of  the  peffMMisof  the  Trini^,  or  the  an- 

<  thority  of  the  seriptoree,  or  a  jfiwndenoe,  is 

*  Ihr  the  first  hxSX  pnnishable  with  imprison* 
'ment,  till  they  retract  in  sackcloth  in  the 

*  ^orcdi,  fibr  the  seoond,  with  imprisonment, 
« and  a  yearns  rent  till  as  in  the  first  esse,  and 

<  lor  the  third,  they  are  to  die  as  ohilinat  bias- 
So  that  retracting  after  the  third 


fanit  nsnifys  nothing. 

^  It  H  ptam  Aikcnhead  mnst  have  died  by 
the  first  net,  since  it  was  his  first  ianlt,  as  he 
himself  pleads  in  his  petitkMi,  and  that  he  did 
tttraet,  whksh  ddirers  him  fimn  the  aeeoiid 
nrlideof  the  first  act  Now  the  woidi  of  the 
first  article  being  *  niliog*  and  <  corsmg,'  no 


\  ezospt  that  of  Mr.  Mnngo  Craig's  (in 
which  he  is  said  to  have  called  Christ  an  im< 


posture)  seems  to  answer  the  meaning  of  those 
wards,  and  as  to  this  Craig,  Aikenhead  in  bis 
speech^  in  which  be  owns  other  things,  denies 
hi^cvidence,  and  no  donht  he  is  the  fwooy  Who 
gave  him  tlw  books  and  made  him  speak  as  be 


and  whose  name  is  not  put  in  the  copy  of 
y  sent  to  yoo,  be- 
eaose  the  writer  woakl  spare  Cn^g. 


te  petition  to  the  justiciary 


^  The  age  of  the  witnesses  isobiervab1e,and 
thai  none  m  them  pretend,  nor  is  it  laid  in  the 
iadietment,  that  Aikenhead  made  it  his  bnsi- 
nesa  to  seduce  any  man.  Laws  long  in  desspe- 
tnde  riiottld  be  gentl  jr  pot  in  execution,  and  the 
first  f^ff»r^  made  of  one  in  drcumstances  that 
deserve  no  eomnaisinn,  whereas  here  ther  is 
yomli,  levity,  dodlity,  and  no 
others.    Farewell. 

«<  My  respects  to  my  lady  Mariiam.'* 

Among  the  same  MSS.  is  the  fbllowiog 
Letter  indomd  <*  L.  Aostruther,"  and  address- 
ed **  Mr.  Robert  Cuningham,  to  be  left  with 
Mr.  AUezander  Jonstoun." 

"Sir; 

<<  I  hope  yon  will  pardon  me  that  I  hav  not 
writ  to  you  these  several  posts,  for  I  hav  been 
keept  more  busie  than  erdinar,  bv  ^hn/requent 
meeting  of  ercAeover,  upon  the  Ailing  abort  of 
the  fends.  1  thank  yon  heartriy  for  the  trouble 
you  hav  put  yourself  to,  in  giveiiijg  meacoouni 
of  what  cannot  be  known  by  publick  nenes.  I 
am  afraid  it  will  look  like  too  much  imposing 
upon  your  good  nature  to  desire  a  continuance 
ot  it,  eapechially  when  I  can  propon  no  com- 
pensntioa,  this  beiiig  a  place  scarsly  known 
abroad,  and  in  nuUik  transactions  folowing  al- 
ways tbefate  of  Ingiaod,  but  for  my  port,  I  would 
•OBtribuie  to  be  at  the  expense  with  all  my 
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heart  for  a  plenipotentiary  at  the  treaty  of 
peace  for  this  natione ;  indeed  the'fittest  person 
I  know,  would  be  your  friend  Mr.  JonStoun,  I 
wish  it  had  been  moved  lart  parliament.  To  di* 
vert  yon  with  some  remamd>]e  things  faUeu 
eut  of  late,  it  is  confidently  asserted  here,  that 
the  river  of  Clyd  went  dray  fbr  14  miles,  so.  that 
chiMren  went  over  it,  which  ran  with  a  most 
impetuous  current  immediatly  before;  I  doe 
think  this  must  hav  fallen  out  by  some  chasm 
m  the  earth,  into  which  the  river  hath  run  into 
aooM  snbteiTanious  vacuity,  till  which  time  that 
was  filled  up  it  could  not  return  to  its  former 
eotilw,  T  am  toM  it  was  once  so  befbr.  T 
doubt  not  yoo  hav  heard  of  a 


ffaiughler  m  the  west,  who  I  thmk  is  possessed 
with  a  devil,  and  continnesso  still,  she  is  It 
yeers  of  age,  her  body  is  pot  into  strange 
shapes,  and  instantly  perfecoy  wdl:  shoTo- 
mils  hot  coals,  stons,  iron,  hafr,  bones,  et  cet 
Somtime  ago,  I  sent  np  an  exact  acconat  of 
this,  attested  by  ministers  to  my  Lo.  Tnilibar- 
den,  which  yoo  may  call  for  if  yon  please :  we 
had  latly  an  anomdy,  and  monster  of  nature 
I  may  call  him,  who  was  execut  fbr  cursing 
and  revilinff  the  persons  of  the  Trinity,  he  wse 
18  yeers  of  age,  not  vkhNis,  and  eitreaml^  stu- 
dious. Fountkineball  and  I  went  to  him  in 
prison,  and  I  found  a  work  on  his  spirit,  and 
wept  that  ever  he  should  mamtained  such 
tenets,  and  desved  a  short  repriev,  for  his  eter- 
nall  state  depended  upon  it;  I  plead  fbr 
him  in  counsel,  and  brought  it  to  the  chan.' 
vote,  it  was  toM  it  could  not  be  granted  nnlcM 
the  ministen  would  Interoed,  I  am  not  for  con- 
sulting the  church  in  stale  affiiirs,  I  doe  think 
be  would  have  proven  an  eminent  christian 
had  he  lived,  but  the  ministers  out  of  a  pious 
the  I  think  ignorant  seal  spok  and  preached  for 
cutting  him  off.    I  find  capital  punishments 


stealing  a  sheep  when  one  is  Ifungnr,  or  speak- 
ing against  tne  K.  er  punisb'd  by  death, 
wberas  curnng,  lyhig,  skndering,  drunkcness, 
et  cet.  are  scarcly  taken  notice  of  by  our  law, 
but  our  ministers  generaly  are  of  a  oarow  sett 
of  thoughts  and  confined  principles  and  not 
able  to  Mar  things  of  this  nature.  1  bav  sent 
you  inclosed  his  speech.  I  am  on  all  ooca- 
•       Sir, 

"  Your  moot  humble  servant'' 


The  fblkiwing  two  artides  among  the  same 
MSS.  are  written  continuously,  snd  mdorsed, 
*«  Aikenhead's  Speech,  and  his  Leiter  to  his 
Friends,  1097:** 

Thrnnm  AikenhentPi  Paper. 

[The  words  betwixt  crotchets  are  added  to 

make  the  sense  dear.] 

Christian  People ; 
Verity  or  troth,  generally  in  all  things  is  a 
quality  most  appelibb,  hut  copceially  io  mat* 
30 
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tm  of  freat  comeaiiettoet  whtrt  fancy  ^ati  not 
iMVe  place ;  ffpr  wbere  it  can  ha?e  wa^,  it  doth 


■ot  iBucfa  eoocern  wiiilber  ihe  tbiof^  be  real  ia 
iteelf  or  not.  Hence  it  ia  a  principle  innaie 
•ad  OD- natural  to  every  man  to  have  an  insati- 
able  iiiclination  to  truth,  and  to  aeek  for  it  as 
for  Itid  treaaure,  which  indeed  bad  its  eflect 
spoa  HBie,  and  my  reaaon  tberio  ao  naatered 
me,  that  I  was  f«»roed  of  necessity  to  i^eot  the 
autboritys  and  testtmonys,  both  of  any  parents 
and  oth«r|,  instilled  into  me.  So  that  I  went 
further,  and  examined  the  point  more  reaaaa* 
sihly,  that  I  might  boiM  my  iaith  qpon  onoon- 
trovertaUe  iprottods,  mid  so  1  preoeeded  nntill 
that  the  more  1  thought  theron,  the  further  f 
was  Urom  findmg  the  verity  1  desired ;  ao  that 
afler  much  ponderinga  I  round  my  edueation 
alto^ther  wrong,  not  only  because  it  waa  im- 
possibie  for  me  or  any  that  I  conversed  with,  to 
modttce  any  grounds  really  suffictentio  con- 
firm the  same;  but  with  toe  greatest  facility 
sufficient  greund  could  be  pitoduced  for  ttie 
aontvair.  And  ihis  I  profess  aud  declare,  was 
the  only  cause,  that  made  me  assert  the  things, 
that  I  asserted,  and  deny  the  things  that  I  de- 
oyed.  And  the'  for  the  most  part  such  per- 
nons  £sceptioks]  are  stained,  and  charged  with 
come  great  and  nameroQS  villanya,  aad  immo* 
lalitys,  which  tlmt  ihey  may  bav^  free  liberty 
to  act,  without  any  trouble  within  or  without 
thens,  causes  them  to  apostatise  or  not  conform, 
and  to  attempt  to  prove  the  matter  £ofrCligion] 
▼ain.  But  1  can  charge  the  world,  if  they  dan 
fltain  me;  or  lay  any  such  thing  to  my  charge, 
ao  that  it  was  out  of  a  pure  love  to  troth,  mid 
tny  own  happiness  [that  I  ticted.}.  And  this  1 
proposed  to  myself,  when  I  was  very  yonog, 
as  I  remember,  about  ten  years  of  age,  I  have 
heen  ever,  according  to  my  capacity,  searching 
good  and  sufficient  grounds  whereon  I  might 
safely  buiM  my  faith,  which  at  first  1  receaved, 
^ro/tf  dictum  ;  So  that  after  my  general  doubts 
1^,  the  first  thing  or  head  that  1  fell  to  work 
with  was,  whether  or  not  man  was  Oapd>le  of 
offisnding  Efu  entriimf  or  of  any  immorality  as 
the  thing  which  most  be  tbi  basis  (next  to  the 
exislence  of  God)  in  such  matters.  Which  aAer 
much  and  serious  reasonings,  and  ponderingrg, 

Sipon]  I  concluded  [for]  the  negaUve.  For  I 
ought  first,  that  a  great  nart  of  morality  (if 
not  all)  proceeded  *  ex  vibitrio  hominum,*as- 
that  of  kingdoms,  oommonwealtbs,  or  what  the 
most  part  of  men  think  convenient  for  such  and 
sttdh  enda  and  purposes,  which  doth  only  con- 
clude for  such  ends,  and  these  ends  are  always 
terminal  upon  being  *  natum'  congruous.  Now 
wee  see,that  accordmg  to  men's  iaocy ,  things  are 
congruous  or  incongruous  to  their  natures,  if  not 
t6  the  body,  yet  to  the  thinking  faculty.  Wee 
also  do  not  know  what  is  good,  or  what  is  evilJ 
hi  itself,  if  not  thus.  Whatsoever  can  be  attri- 
buted to  God,  that  is  good,  and  what  not  is 
evill.  And  wee  know  not  what  can  be  attri« 
boted  to  God,  bat  {by  affirming  of  him]  these 
things  [that]  by  such  a  deduction  [as  1  have 
mentioned,]  wee  caH  perfect,  and  by  denying 
of  bm,  th«e  ihiogs  wee  sail  imperfect  that 
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way  ;  and  BO  wee,most  igneranily  comafitta 
cirde*  Now  wee  can  hnve  no  ot£er  nslioo  of 
things,  in  themselves,  ffood  or  eriU.  And  u 
fer  moral  good  or  evill,  all  will  conlcsi  that 
any  thing  may  be  morally  evill,  and  aay  [this; 
nM>raUy]  good  also,  and  consequently  any  thii|[ 
£may  be]  deeent  or  indecent,  monll  or  iaioa- 
rall.  Nay,  the'  ther  were  things  evill  ia  thcB« 
selvs,  (if  wee  do  not  apprenbend  sens  other 
thing  m  stead  ef  them)  wee  can  liave  no  incli- 
nation to  them,  otherwise  the  will  could  wish 
srill  as  evill,  aad  if  the  fancy  apmehcod  iny 
ether  thing  than  the  evill,  it  is  naly  the  *ialio 
« sab  qsA,*  that  ts  appetite  [that  is  if  wee  dene 
a  real  evill,  it  is  ander  the  notion  of  gosd]. 

Bttt  1  thought  it  yet  BMNrestranga,  that  ereo 
out  of  the  aappositioa  of  a  natural  law,  neither 
by  revelatkm,  nor  any  other  way  than  by  the 
Bserfcy  of  CM,  (as  we  are  taught  by  man 
and  the  light  of  natare,)  would  men  be  paidw- 
ed  of  God,  foir  their  immoralitys.    For  UL  iC 


God  did  not  pardon  men^s  sins,  ther  weoU  be  B» 
use  of  his  meccies,  and  certainly  if  God  bus 
aaercy  (as  undoubtedly  be  has)  aad  if  it  be  isfi- 
ntte,he  it  must  of  aecessity  panloa  (as  theleiettf 
its  operatiuns)  the  greatest  sins  that  the  highest 
dependent  bong  can  be  capable  of.  Aod  il 
must  not  be  aaid,  that  tliis  overthrsws  justice, 
for  that  is  most  ^ilse,  seing  that  men^  preeup- 
poses justice,  and  the  sentence  to  be  given,  lad 
then  it  steps  in  and  satisfies  joslaoe.  Bot  if 
you  will  have  tbeee  two  inoonsisteat,  yon  nmt 
rather  say^  that  God  badi  not  mercy  ia  al 
things. 

But  then  if  mercy  do  bnt  little  help,  wee  cu 
say  that  God  vrill  not  destroy  aad  dsoiooaf, 
tbatirom  hia  heart  hivSs  him,  maystb  to  bia, 
and  nraisath  him,  and  doth  otber  acts  of  si- 
tural  rsligion ;  tor  thus  it  would  Mow  that  is 
hell,  ther  were  prayers,  praises,  and  the  love 
of  God,  aad  socfa  hke,  yea  and  that  the  wee- 
tare  had  more  love  Is  the  creator,  Ihaa  the  cre- 
ator hath  to  the  creature.  AA  which  [eoaft- 
ouenoes]  are  most  abaurd.  And  it  is  insoKiUe 
for  any  intelligent  being  hot  to  love  God,  leiof 
that  he  is  wiUi  his  most  appcttble  atiribates, 
'  ipsissimum  bonum.'  So  then  it  would  foUov, 
that  men  could  be  saved  and  enioy  God  by  the 
natural  Uw,  otherwise  the  worb  were  alDKst 
damned,  and  even  of  those  who  embrace  refs- 
lation,  very  tew  obey  it.  And  [it  would  follow 
too],  Ihat  Iber  wan^  need-  of  revelatkw,  or  of 
any  other  way  of  salvation,  especbialty  each  a 
way  as  christiamsm  ;  for  Clod  would  ootdow 
great  a  work  without  necessity,  neitber  eu 
revetalion  and  providence  conaiat,  for  if  tber  he 
a  generall  providence,  revelation  would  he  M 
an  eflect  of  providence,  (and  that  ordiaar;) 
seing  that  every  act  of  providence,  ae  9'^'^ 
denoe,  is  alike  divine,  and  so  no  revelatioo. 

Ther  wai  another  great  point  which  I «« 
in  doubt  of,  to  wilt  that  of  the  Trinity,  wheit 
I  thought  that  the  common  distineooo  « t 
seeming  contradtctioa  eonld  not  have  pheej 
seeing  that  <  quie)(|aid  est  In  Dee,  est  9e« 
ipse.'  Ithonght  nothing  more deartbasth^^ 
-'    'a«l«Bagiotn«»««»'* 
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iaeiiMM  ift  <he<W€tt<e  of  God»  it  woaM  gTtr> 
throw  tbe  ahhplicHy  of  the  atmo  if  tbcj  be 
T^ftlljr  diflliiict  aiBongr  theniarire,  and  that 
•  paterwtoe'.be  mH  <  ftliatio  Hapo-poeumatoa,*' 
maA  so  tlw  TVioifrr  abouM  differ  nothing  from 
tke  poGthciaRi  of  the  Geatilea,  by  nakiog 
tlwoe  diatiBct  iofinitg.  *  And  n^anv  timea  have 
I  pryed  aa  for  aa  my  capacity  woold  follow  me, 
to  ti^  that  if  it  were  true,  how  far  I  could 
reach  m  the  knowledge  of  anch  a  thmg,  bat  I 
HqbA  alwaya  that  the  mora  I  thought  [on  it] 
theftirthar  I  was  from  it. 

Now  theae  thinga  I  have  puzled  and  Toxed 
nyaelf  in,  and  all  that  I  oonld  learn  therfrom, 
ia,  that  1  cannei  have  such  certainty,  either  in 
natural  oraupematural  thinga  as  I  would  hare. 
And  ao  I  dewre  all  men,  eapeehially  ingenioua 
^ontig  aoen,  to  beware  and  take  notice  of  these 
things  upon  which  I  have  splitt.  I  declare  my 
abhfwreDoe  and  detest  of  aoy  of  my  filings 
or  oftnees  concerning  the  Ibrssids,  and  its  my 
camcat  and  only  desire  and  prayer  to  God  lor 
lua  mardea  sake  in  the  name  or  Jesus  Christ, 
(which  wa^  1  only  expect  pardon  of  my  sins, 
and  recooctliatiott  with  God)  to  forgire  me  my 
offencea  and  tvespassfs.    As  alao,  I  from  my 
rary  heart  andin  grief  and  aonrow  therof,  am 
perplejEed  and  troubled  for  the  base,  wicked, 
mid  nTdigioua  expressions  which  I  ha? e  ut- 
tared,  altho^  that  I  did  the  same  ont  of  a  blind 
seal  to  that  which  I  thought  truth.  And  I  pro- 
fess and  declare,  that  tho*  it  do  not  appear  much 
by  outward  vignes  and  tokens,  jet  I  cannot 
cKprssa  bow  much  I  detest,  abhor  and  am 
troubled  at  tbe  same,  withali  I  acknowledfle 
and  confissB  to  the  glory  of  God,  that  in  all  be 
hath  brought  upon  me,  either  one  way  or  other, 
he  hath  dione  it  most  wisely  and  juMy,  and  I 
hope  in  his  merer  that  itwUI  be  better  for  me  that 
he  bath  afflicted  and  punished  me  in  this  life, 
nod  alopt  the  current  of  my  sins,  than  that  he 
had  solfered  me  to  go  on  headlong  in  my  own 
evill  ways,  into  the  miserys  ont  of  which  1 
aJhoiild  never  hate  recovered.     likeas  I  bless 
God  1  die  in  the  full  perswasion  of  the  true 
CfaristiaQ  Pirolestant  Apostoliek  iaith,aoeording 
to  the  tenor  of  my  petitiona  given  into  tbe 
lords  of  jdBticiary  and  conncill,   which   are 
•igned  by  me  and  in  their  clerks  hands; 

And  I  cannot,  without  doing  myself  a  mani 
leat  ininry,  but  vindicat  m^  innocraee  from 
theae  amnuinable  aspersions  m  aprinted  satyr  of 
Mr.  Mungo  Craig's,  who  was  an  evidence 
nganist  me,  whom  1  have  to  reckon  with  God 
and  his  own  oonsoienoe,  if  he  was  not  as  deeply 
concerned  in  those  hellish  notions,  (for  which  I 
mtck  senteneed)  as  ever  I  was,  however  1  bless 
the  Lord,  I  forgive  him  and  all  men,  and  wishes 
the  Lord  mav  forgive  him  likewise. 

To  conclude,  aa  tbe  Lord  in  bia  providence 
hath  been  picasd  in  this  exawj^lary  manner 
to  punish  my  great  sins,  so  it  is  my  earnest 
desire  to  him,  that  Ufj  blood  mav'  give  a  stou  to 
that  rageing  spirit  of  atheism  wnich  hath  taken 
such  footing  in  Brittain,  both  in  practice  and 
profeasion^  And  of  bis  infinite  nmroy  recover 
those  who  are  dekided  with  tbaie  poroidoos 
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priadplcf.    And  for  thst  end  that  biaefOrlastr 
iBff  gVipell  may  flourish  in  these  lands,  while 
sun  ana  moon  endureth.    And  now,  O  I»r(fy 
Father,  Son,  and  Holy  Ghost,  in  thy  handd  1 
recommend  my  spirit,  heging  and  hopeing  for 
pardon  to  all  my  sine,  and  to  be  receavMl  to ' 
thy  eternal  glory,  through  the  only  righteous 
merita  of  Jeans  Christ  my  Saviour.    To  wliont  • 
with  tbe  Father  and  Blessed  Spirit,  my  Sane- 
tifyer,  be  everlasting  praise,  honour  and  glory 
for  now  and  evermora :  Amen. 
Sic  SuhterihUur^  TaoKAs  AmstmEAiv 

Copy  of  bis  Lcttbr  to  his  freinds  from  Edin- ' 
bnrgb  Tolbooth,  the  day  of  bis  death  : 

January  8tA,  1697. 
Being  now  wearing  near  the  last  moment  of 
my  time  of  living  in  this  vain  world,  I  have  by . 
the  enclosed  under  my  own  hand,now  when  I  am 
ateping  into  eternity,  breiflv  aa  my  time  poold 
only  mIow,  ffiTeB  a  tme  relation  to  the  worhl. 
in  ^ersJl,  for  whoae  nae  I  am  to  give  some 
copies  of  the  endoaed  at  my  kst  end  to  thw 
ministers  and  magistrata  who  ahall  be  by  me^ 
and  .to  my  dear  and  worthy  freinds  (whom  1 
from  good  ground  may  term  parents)  m  parti* 
cular,  for  whose  use  I  will  oroer  this  enclosed 
principall  to  be  delivereil  hy  the  bearer,  tob^ 
present,  of  tbe  original  rise,  matter,  and  man* 
ner  of  my  doubtings  and  inquisitions,  for  whiab , 
as  I  am  now  to  die,  ao  I  desired  not  to  live  far- 
ther  than  might  bare  contribute  to  tbe  glory, 
of  God,  and  good  of  hia  people  by  my  aftor 
abort  tittle  (for  which  I  was  demanding  a  re** 
preive)  and  my  own  soul's  eternal  welfare,  hy 
my  more  aerious  and  incessant  application  to> 
the  throne  of  mercy  for  my  great  sins,  whick 
I  hope  ahall  be  all  forgiven  hv  the  mercy  oC 
God,  through  the  merits  of  my  Redeemer  Jesns 
Chriit,  tho  alaoe  my  time  hath  been  abort  sioo^ 
my  sentence,  so  I  have  trifled  away  and  mas-*, 
pent  too  much  thereot^  however,  as  my  time 
hath  allowed  me,  the  endoaed  will  give  aatia* 
faction  to  you  in  particolari  and  to  the  world  int 
generall,  and  after  I  am  sone  produce  movar 
charity  than  hath  been  my  fortune  to  be  trj^slsd 
hitherto  with,  and  remove  the  apprebennons, 
which  I  hear  are  variooa  with  manjf  about  my 
caae,  being  the  last  worda  of  a  dying  person, 
and  proceeding  from  the  sincerity  of  my  heart. 
Ther  is  one  thing  1  bear  I  am  aspersed 
with,  which  is  not  in  the  enclosed,  which  ia, 
that  I  am  suspected  to  have  practiaed  nngick 
and  conversed  with  devila,  which  1  here  de- 
clare in  the  preaence  of  Almighty  God,  lo  be  al-' 
getlier  false  and  without  any  aoiid  ground,  i 
desire  you  may  call  far  extraeta  of  mv  petitiona 
to  the  ebuncdl  and  josticiaryy  which  1  relate 
to  hi  my  last  speech,  which  I  recomasend  to 
your  care,  that  1  may  be  vindicated  from  any 
nke  aspersions. 

Sic  SubterHfUuTf  TttOMAs  AiKEiniBA9« 

Some  Animadversions  upon  Aikenhead^s  latt 
words,  occur  in  the  boo|[,  intitled,  **  Natural 
Religion  innfiideBt,  and  Rcvteled  nccesmry. 


The  sutbor,  after  hariosr  set  fertb  tbe  e?il 
•f  MD,  or,  M  be  expresses  it,  having  conde- 
■eended  on  ar  lew  of  tbose  oonsiiMratiooa^ 
fthereoo  he  intista  for  proTiug  sio  to  be  exoeed- 
mg  sinfiil,  |>roceed8  thos  i  '« The  Deists,  to 
evade  the  difficulties  arising  fron  this  evil  of 
sin,  take  different  courses.  Some  phunly  deny 
any  itoch  thing  as  evil,  or  that  tliere  ts  any 
thing  morally  good  'or  bad.  Thomas  Aiken- 
head,  who  was  executed  at  Edinbuigb,  Jan. 
ath,  1697,  for  his  blaspheniiesi  to  his  paper  be 
ddivered  firom  the  scafield,  tells  us  what  his 
thoughts  were  in  this  matter,  and  upon  what 
grounds  they  were  built.  When  in  his  ra- 
tional enquiries  be  casDe  to  eonskler,  whethev 
ive  were  capable  of  oliendingGod,  be  tells  us ; 

*  that  after  moeb  pondering  and  serious  eonsi- 
deratkui  he  concluded  the  negative.'  The 
fiuned  Mr.  Hobbs  was  not  of  a  very  different 
mind :  for  be  plainly  asserts,  *  that  there  is 
aolhiog  good  or  evil  in  itself,  nor  any  common 
laws  ooostitDting  what  is  naturally  just  and  un* 
just:  but  all  things  ire  to  be  measured  by  what 
every  roan  jndgm  fit,  where  there  is  no  civil 
ffovemment ;  and  bv  the  laws  of  society,  where 
mere  ii  one.'  And  elsewhere ;  ^beferemen 
entersd  into  a  state  of  dvii  government,  there 
was  not  any  thing  just  or  uniust,  for  as  much 

(  just  and  unjust  are  the  iclatives  of  human 
I)  every  action  being  of  itaeliindifierent" 
whether  Spinoza  was  not  of  the  same 
d,  is  left  to  those  to  judge,  who  have  time 
and  leisure  to  trace  his  meaning,  in  his  obscure 
and  designedly  involved  vray  of  wiitmg.  But 
eurely  this  proposition  in  his  Atheistical  ethicka 
looks  very  lilne  it,  *  si  homines  liberi  nasoe- 

*  rentur  (liber  antem  est  joxta  Spinosam,  qui 

*  seenndom  dnctnm  vel  ex  ducta  raiioniB  agit) 
*.  onllnm  boni  et  mali  fomiarent  conoeptum, 

*  quamdin  hberi  essent*  Mr.  Hobba  has  been 
hamadly  confuted  by  many,  such  as  Dr.  Cum- 
beriand,  Mr.  Tyrol!,  and  almostall  who  write  of 
tbe  law  of  nature.  8pinoza  hu  likewise  been 
examined  by  lYittichhis,  and  many  others. 
Tbe  first,  viz.  Tliomas  Aikenhead,  his  gronnda 
I  shall  propose  and  examine. 

The  first  in  his  own  words  runs  thus,  *  1 
« thought,'  saysliet  *  a  great  partof  morality, 
*-  if  not  all,  proceeded  *  ex  arbitcio  hominum,' 

*  as  of  that  of  a  kingdom  or  common-wealtb« 

*  or  what  most  men  think  convenient  for  such 

*  and  such  ends,  and  these  ends  are  always  ler- 

*  minated  upon  being  congruous  to  tbe  natiue 
*of  things;  now  we  see  that  according  to 
'.me&'krancv  things  are  congruous  orincon- 

*  gruous  to  their  natures,  if  not  to  the  body,  yet 
« to^tbe  thinkhig  ftcully.' 

Tbe  sum  of  this  confused  dncoune,  which 
probably  he  learned  from  Hobbs,  amonnta  to 
thist  CM  has  fixta  D9lawte«w  smkuI  ac- 
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to  Man*8  Happiness,  in  his  present  state,"  te. 
written  by  Thomas  Hallyburton,  a  man  of 
learning  and  of  piety,  who  was  Professor  of 
Divinity  in  the  University  of  St  Andrews* 
fiom  tbe  year  17 10,  to  hiadeath  in  17111. 
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,  by   which  thev  a«  to  b»  __^ 

Those,  which  are  called  moral  laws,  are  onlj 
the  determinatMMis  of  government,  or  the  eou*^ 
curriog  judgment  of  men,  concemiog  whit 
they  tntok  meet  to  be  done  for  their  o«d  eo^ 
That  what  some  judge  meet  and  ooDgmooi, 
others  may  find  unsuitable  to  their  ostare  aoA 
ends,  and  so  are  not  obliged  to  obey.  But,  1.  Ait 
not  all  these  ungroundMi  assertions,  wherof  no 
proof  is  ofiered  but  the  author's  dekided  fiincj  t 
3.  Has  it  not  been  irrefragably  demonstrated  br 
as  many  as  discourse  of  moral  good  aad  eril, 
that,  antecedently  to  any  government  among 
men,  we  are  uncfer  a  law,  the  Ulw  of  nature, 
and  that  this  is  the  will  of  God.  3.  If  all 
these  had  kept  silence,  does  not  the  thing  itorif 
sueak  P  What  can  be  mare  evident,  thaa  tbat 
tnere  is  a  htw  of  nature,  and  that  tbi»  i»  tlis 
law  of  God.  We  are  certain  that  wa  are  made 
of  rational  natures,  capable  of  laws  and  goretih 
meat  We  are  no  less  sure,  that  God.  nnde  ui , 
and  Kiade  ua  sov  It  ts-self-  evident,  that  to  bim 
who  made  us,  it  belongs  to  ^vem,  and  dispoit 
.of  us  to  those  ends  for  which  we  were  nnde« 
And  we  by  our  very  beingaace  bound  to  obey, 
submit,  and  subject  ourselves  to  his  will  and 
pleasure,  who  made  us,  and  on  whom  we  every 
way  depend  ;  and  therefore  his.  will,  if  he 
roaJte  it  known,  is  a  law,  and  the  highest  law 
to  us.  Again,  it  is  clear  tbat  thia  reasoa,  if  we 
attend  to  it,  tells  us,  that  some  things  are  to  be 

socb  at 
bo. 
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whom  we  every  way  depend;    that  we  are  to 
carry  forward  our  felk>w  creatures,  as  it  be« 
comes  those,  who  have  the  aame  original  with 
us,  who  are  aubject  to  tbe  same  role,  are  obliged 
to  pursue  the  same  enda  ;  and  that  we  are  ts 
dispose  of  ourselves,  as  the  author  of  oar  na* 
ture  alk>ws  us.    These  are  all,  if  not  self  eri- 
deot,  yet  next  to  it,  and  easily  deducible  from 
principles. tbat  are  so.     Further,  the  reaaoo 
that  is  impUnted  in  ua  by  God,  tells  uaso ;  we 
are  to  take  what  it  leads  tisto^  while  duly  used, 
as  the  will  of  God,  and  so  a  kw  to  as.    'For 
whatever  judgement  God  makes  a  man  widr, 
'  conoeruing  either  himself,  or  other  thiDCii 
itia  God's  judgement;  aad  whatever  is  In 
iudgenient,isahiWtonMn;  nor  can  be  neg- 
lect or  oppose  it,  without  sin,  being  io  fan 
existence  made  witli  a  neoeasary  subfectioa 
to  God.     Such  and  such  dictates  beiiff  the 
natural  operations  of  our  minds,  the  mg 
and  essential  constitution  of  whidi«  in  right 
reasonuig,weowetoGod,  we  cannot  but  ei- 
teem  them  tbe  voice  of  God  within  us,  aad 
consequently  his  law  to  us.'     [Sir  Charles 
Wolseley's  Scripture  Belief,  pp.  39, 33.] 

What  be  teUs  us,  of  men^s  difiereat  appre- 
hensions about  what  is  right  or  wrong,  malus 
nothing  to  tbe  purpose.  That  oalv  shews, 
thatbiiBany  instanoea  we  are  in  the  oark  as  to 
what  is  good  and  evil,  whioh  is  granted ;  l»t 
will  not  infer,  that  there  is  no  fixed  measure  of 
good  and  evil.  In  many  general  truths,  aU, 
who  «pply  themselves  to  tbmk,  uudeKitaad  m 


anena  to  ii,  leiis  us,  tnac  some  iningi  are  u> 
done,  and  some  things  lefk  undone;  socb 
these,  that  we  are  to  serve,  love,  obey  and  fa 
nour  him  that  made  us,  upholds  us,  sad 
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tenof,  tnd  hsre  tbe  tnitiit  proposed,  de  ai^rree. 
And  perhaps,  aU  thai  18  koowam  of  mir  ddtv 
bgr  the  li^nt  of  nature,  is  dedociUe  frooi  s^ 
priaciples  of  morality,  as  all  ratioiial  men  who 
fiave  Uieoi  fiurty  proposed  to  them,  most  as- 
SBDl  to.  And  dedoctioDs  from  tews  when 
doiy  made,  are  of  etpial  authority  with  the 
principles  from  which  they  aro  interred.  And 
finally,  when  raed,  in  porsnance  of  their  per- 
Teise  natares,  follow  what  is  chMs  to  those 
dictates  of  reason,  they  are  oondemned  by 
Ihcir  own  oonscieaoes;  which  shews  them 
voder  the  obligation  of  a  law,  and  that  acting 
IB  a  cooeraily  to  their  iiatures  as  oorropt  is  not 
tlie  itiindard  they  are  obliged  to  walk  by,  suice 
their  own  reason  checks  them  for  doing  it. 
They  who  would  desire  to  ha?e  this  matter 
fiiily  diseooised,  may  read  others  who  hare 
dofie  it  designedly,  of  whom  there  is  great 
pienty. 
His  second  reason  mns  thus ;  *  Also  we  do 

*  not  know,  what  is  good  or  evil  in  itself,  if 
^  oot  thos,  whatsoever  can  be  attributed  to  God 

*  that  19  good,  and  what  cannot,  is  eril.  And 
'  we  know  not  what  can  be  attributed  to  God, 

*  bat  aocb  things  as  by  a  dedoction  we  ascribe 
'  to  him,  we  call  perfect,  and  such  as  we  deny 

*  to  be  in  him,  we  call  imperfect ;  and  so  we 
^mostignonintly  commit  a  circle.  There  is 
'  no  other  notkm  of  tilings  in  thenuielres  good 
'orevU.' 

It  b  mnch  harder  to  find  the  sense  of  these 
words,  if  they  have  any,  than  to  answer  the 
uguinent.  The  design  of  it  is  to  prore,  that 
dim  is  no  standmrd  whereby  we  may  judge 
*bst  is  good  and  what,  is  evil.  The  Ibroe  of 
the  sigament  amounts  to  this ;  that  there  is  no 
way  how  we  come  to  know  any  thing  to  be 
good,  but  by  this,  that  it  may  be  ascribed  to 
God.  Bat  we  cannot  know  whether  it  is  to  be 
MibedtoGod,  unless  we  know  that  it  is  per- 
Kctor^ood* 

This  IS  thin  sophistry,  whidi  I  might  easily 
expose,  were  it  to  any  purpose  to  discover  the 
vcskness  of  that,  which  it's  author  was  asham- 
ed of  and  disowned. 

As  to  the  first  propositkw,  that  there  is  no 
other  way  to  know  whether  any  thing  be  good 
or  evil,  bat  this,  that  it  can  or  cannot  be  ascrib- 
y  to  God.  1.  The  complex  proposition  is 
»«»;  for  there  are  other  ways  whereby  we 
|>»y  know  things  to  be  good  or  evil.  And  this 
■^oras,  whether  we  take  it  in  a  physical  or  a 
moral  wnse.    We  know  that  to  be  n^mlly 

K  which  God  enjoins  us  to  do.  We 
the  will  of  God  in  some  instances,  from 
^e  natares  God  has  given  us ;  and  from  these 
iQitaoees,  our  resson  can  infer  others.  As  to 
Physioa  good,  we  know  things  to  be  good  or 
H^ifect,  by  acquaintance  with  the  nature  of  the 
tbinj^s,  and  by  the  self-evident  notions  of  per- 
leetioo:  for  there  are  some  things,  such  as 
Qepeodeoos,  subjection,  and  the  hise,  which, 
^oot  any  reasoning  about  the  matter,  wo 
QMentaad  to  be  imperfect,  or  perfect;  09 
•000  u  we  understand  the  terms,  and  know* 
^^^  IferfeotHMi  is  that,  which  it  is  belter  for 


anjF  being  to  have  than  to  want;  andtben  whal 
these  particular  words  dependence,  snlgectionv 
fcc.  signify.  Tliis  alone  overthrows  his  wholo 
argument.  9.  The  maxim  which  he  fiies  sa 
a  standard;  that  is  good,  which  may  he  as* 
cribed  to  €k»d,  and  that  is  not,  which  mav  not 
be  ascribed  to  him,  if  it  is  taken  in  its  full  ez^ 
tmt,  it  is  false  as  to  moral  good  ;  of  which  the 
only  question  is :  for  it  is  certain,  that  it  is 
good  for  man  to  be  a  dependent,  a  subject,  &e. 
which  cannot  he  ascribed  to  God.  If  it  is 
taken  in  a  physical  sense,  it  is  not  to  the  pur<» 
pose :  and  oesidei,  it  would,  even  in  this  senses 
need  some  caution. 

As  to  his  other  proposition,  that  we  cannot 
otherwise  know  what  w  to  be  ascribed  'to  God, 
than  by  knowing  that  it  is  good  or  perfect,  it 
can  scarce  be  supposed  to  speak  of  good  in  a 
moral  sense ;  and  in  any  other  sense  it  is  im^ 
pertinent.  If  it  is  understood  in  a  moral 
sense,  it  n  likewise  false;  for  we  may  know 
that  things  which  are  not  in  their  own  nature 
moral  perfections,  beking  to  God :  such  as 
power,  omni-presence,  &c.  if  it  be  understood 
m  any  other  sense,  we  have  nothing  to  do 
with  it. 

The  next  head  that  he  adds  is,  «  That  all 
'  men  will  confess  that  any  thing  may  be  mo* 
'  nlly  evil  and  good  also,  and  consequently 

*  any  thing  deoentor  indecent,  moral  or  immo- 

<  ral.     Neither  thouigh  there  were  tbbgs  in 

*  themselves  evil  (if  we   do   not  apprehemi 

<  other  things  instead  of  them)  can  we  have 

*  any   mdination   thereunto :     otherwise  the 

*  will  could  wish  evil.* 

fiut,  1.  Who  will  gnnt  him  (in  any  other 
sense,  that  will  be  solwervient  to  his  purpose) 
that  all  actions  are  indifferent?  I  know  none 
but  men  of  hb  own  principles.  9.  Asforwbst 
he  pretends,  that  we  cannot  incline  to  that 
which  is  in  its  own  nature  «vil,  unless  it  be 
under  the  notion  of  good,  I  see  oot  what  this 
says  for  him :  it  is  enough  that  we  can  do  that 
action,  which  is  evil  and  prohibited,  yea,  and 
which  we  know  is  prohibited,  to  constitute  siui 
and  make  the  simier  deeply  guilty. 

But,  not  to  insist  any  furtlier  on  this  iocon« 
sidemble  trifler,  (whose  undigested  notions 
scarce  deserve  the  consideration  we  have  given 
them,  and  much  less  did  they  beeomd  the  aw* 
ful  gravity  of  the  place  where  they  wene  de« 
livered :)  there  are  others,  &c 

Aikenhead*s  dying  Speech  appears  to  have 
been  printed,  ss  Hal^  burton  wA  only  refers  to 
the  psssage  cited  above,  but  also  mention^  it  in 
his  index  of  Authors  and  books  quoted  in  his 
Treatise. 


Wodrow  (vol.  2,  p.  231,)  relates  the  follow- 
ing ease  of  a  convert  to  Judaism : 

*<  Another  lamentable  efiect  of  the^  bearing 
down  of  the  gospel,  snd  the  neglect  of  instruct- 
ing of  people  at  this  time,  was  the  spoptacy  of 
too  many  from  the  very  profession  of  religioa ; 
aniiodeed  profeooMos  wss  now  at  a  terrtblil 
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Trial  efOe  Earl  ^  Wof^uiekf 


for 


I  wiHcb  benig  tbeoaly  rattMioek  w  fir 
•■ilmoir,«ftliw  MM  the  ReiMnMiicAy  tht 
tmthmB  vreder  wW  be  oaeteot  to  have  a  view  of 
il.  1  f^veiiaeketaedsMthecrinHiielbookt/ 
wmi  it  IS  irhel  mtty  be  a  caaliMi  to  pamli  to 
fbttod  their  chttdm  well  in  oar  hoi j  religion, 
before  they  goffer  them  to  go  abroad. 

•« «  Bdioborgh,  June  15,  1081.  Fraodi 
Borthwick,  teoond  eoo  to  Jamea  Borthwicfc 
of  Uarelaw,.  being  oAett  caUed  to  have  eem- 
peared  before  the  juiticiarj,  this  day  and 
plaee,  in  tlie  hour  of  cause,  to  have  nnderliea 
the  few,  for  the  crine  of  UaaphemT  oom- 
onitted  by  him,  in  so  for  aa  being  bora  of 
Chrisliui  patcala,  and  baptised  and  ednealed 
in  the  Christian  foilh,  and  oentinamg  in  the 

r\  prefeflsion  thereof,  and  oonmiiiniaB  of 
Christian  and  CatheKc^hnrch,  tmtil  the 
age  of  14  years,  he  went  ahroad  to  foreign 
pteoes,  to  follow  the  trade  of  merchandise, 
where  be  was  sednoed  to  make  a  shamefnl 
'apQstacy  fr*m  the  most  holy  faith,  and  to 
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profess  and  openly  dechve  hiiMf¥  to  he  n 
Jew,  and  was  circamciied :  and  hannj^  i»- 
tiimed  to  Seoliand,  at  Rdnihufgb,  Wnghis- 
houses,  Braidtf  eld,  and  Batt-Esnok,  he  did 
tail  against  our  Loed  and  8amac 
Christ,  denying  him  to  be  God,  and  i 
him  to  be  iMre  asan,  and  a  fobs  peophet,  I 
entragioaBly  reviling  him  fay  snea  other  h.. 
rid  UaspbeoMfB  as  are  not  fit  to  be  oUcrad, 
reneoncing  and  cmsmg  the  holy  anerameal 
and  rite  of  his  baptism.  And  be  did  with 
gptat  and  horrid  CTccnUiens  wish  aH 


of  judgment  to  befol  him,  if  ever  be^hodd 

retmti  to  the  Chrin 

length  mentioned 
raiasd  at  the  imtonoe  of  his  majsatv*s  advo- 
onto,  and  Jnmes  Cookbnm  m  EMciinestona 
infonner  against  him  theroaoent  And  bein^ 
lawfully  eitcd,  and  not  compearing,  the  lords 
adjudged  the  said  Francis  Borthwick  to  be 
outfaiw  and  ibgitive,  and  all  bis  goods  and 
gear  to  be  brought  in  for  bw  majesty*s  me, 


^  majesty*! 

for  bis  eontemption  and  disobtdietioe;  which 
was  pronomiced  for  doom.' 


408.  The  Trial  of  Edward  Earl  of  Warwick  and  Holland,  be- 
fore the  House  of  Lords,  for  the  Murder  of  Richard  Coote, 
esq. :  11  William  IIL  a.  d.  1699- 


Mcroh  S8,  1699. 

AbOJJJ  It  of  the  clock  the  Lords  csjme  from 
their  own  House  mto  the  eoort  erected  in  West- 
minster-ball, for  the  Trials  of  £dward  earl 
of  Warwick  and  Holland,  and  Charles  loid 
Ifebun,  in  the  msnner  following:  The  bird 
high  steward's  gentlemen  attondanto^  two 
and  two.  The  clerks  of  the  Hoose  of  Lords, 
with  two  clerks  of  the  orswfe  in  the  ooarto  of 
Cbsneery  and  King's-heneh.  The  masters  in 
ChancerTytweandtwo.  Then  the  jndges.  The 
peers  eldest  eons,  and  peers  minors,  two  and 
two.  Poor  aeneante  at  arms  with  their  maees, 
two  and  two.  The  yeoman  usher  of  the  Bonse. 
Then  the  peers  two  and  two,  beginning  with 
the  yonnMt  barons.  Then  fonr  seneanto  at 
-  nftns,  with  their  mncei.  Then  one  of  the  he- 
ralds, attending  in  theroom  of  Garter,  who  by 
reason  of  his  infimity^  conld  not  be  present. 
And  the  gemleman  nUier  of  the  Black  1^, 
eairytng  &e  white^staiT  before  the  lord  high 
iteward.  Then^the  lord  chanoelbn*,  kmi  high 
iteward  of  Bnghind,  alonew 

When  the  lords  were  seated  oh  their  proper 
benches,  and  the  lord  hish-  steward  n|ion  the 
wool- pack ;  the  two  cleiis  of  the  crown  in  the 
courts  of  Chancery  and  King's- bench,  standing 
before  the  clerk's  table  with  their  laces  towards 
Restate; 

The  clerk  of  the  crown  in  Chancery  having 
Us  maWsty's  coimnission  to  the  hird  higli 
fttewanf  in  his  handi,  toada  three  reTewnces 
lowtt«i  the  k>fd  1^  stowwd,  and  tkt  devfc  ef 


the  crown  ui  Chancery  on  his  knees  preaoBtcd 
the  csmmission  to  the  lord  high  stewaid,  i 
deiirered  it  to  the  derk  of  the  crown  in 
King's-bench,  fthen  likewise  kneeling 
his  grace)  in  order  to  be  opened  and  read ; 
then  the  two  clerks  of  the  crown  making 
reverenoes,'  went  down  to  the  toble;  and 
clerk  of  the  crown  in  the  oooit  of  Ring's  ' 
commanded  the  seijeant  at  arms  to  make  pio- 
damstioo  of  silence;  which  he  did  in  this 


and 

nee 
die 


Serf.a^Anm.    Oye8,Oyea,OyeB,Hylorl 

high  steward  his  grace  does  sttaithr  charge  and 
command  all  mdnoer  of  persons  Wiw  present, 
to  keep  silence,  and  hear  the  king^s  majesty's 
osHHnissioH  to  bis  grace  my  lord  high  steward 
of  Snghwd  direetad,  openly  read,  upon  pain  of 


Then  the  Lord  High  Steward  stood  up,  and 
spoke  to  the  Peers. 

LprdBigkStmmird,  (Lord  Somers.)  Toar 
Idrdsbi^  wHl  be  pleased  to  sUnd  op,  and  be 
uneovcml,  while  the  kmg'a  coaunissioB  if 


AU  the  Peers  stood  up,  and  were  nncofcre^t 
while  the  Conunission  was  read« 

CUrkqftkeCretm.  '.GnlieUniisTertiosM 
<  Gratia  Angl.  Scot  Franc,  et  Hibem.  Rex, 
«^  Pidei  Ddbnsor,  ^rc.  Pnedilei^  et  fiileli  Coo- 

*  siliar.  noetro  iohanni  Domtno  SoiMers,  CaD'^ 

*  cellar,  nostro  Angt.  Sciatis  (jnod  com  fidma 

*  CoDMs  Warwic.  et  HoUandi  nvper  dej^arocb* 


4b  Gen.  MkMrnn,  <t  I 
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Sti.MutiiBia 
Carafais  Dam. 
Mwdiet.  io  Cm».  fnsdict 
lib.  nMtris  Ctrols  Lee,  Mil.  SemaeL  Buek, 
VmiieiflM  Witbers  el  Fiimmo»  Tytwn,  ib*- 
«t  aliivtociiBtQW  Josiiciar.  naitrised 
per  fiecruieiilMB,  pnbor.  ei  leg*- 
iDom  de  Com,  uwliu  MiddUceoK. 
«e  aliit  tub  medis  et  nedMs  saifc— 
iBelmeoiireriBtmiitpoleniit,uni  isffaMNrttt. 

€itra,  per  moe  m  verites 
poleril  et  wqoiri  4e  ^aii 
Ws  IfiainriNombqt  PraMon. 
Rriielliemb.  Centotrfiot.  tensmr.  ItfUir. 
ftbricmwei^.  €t  aliki  iMttt  Monet,  boyat 
Rc^i  Deeln  Amg\.  d  ilivr.  Refoor.  am  Do- 
miniiNr.  qaofWBooDMe  me  de  qaibmcoiique 
Muffdrii  PelMiM  Homioid.  iDterfeetioi^bas 
B«r|flar.  RapCib.  Mvlier.  CeugmyHwmib.  et 
CoMfenticoL  liKeit  Teibor.  prehMieiiib.  CoMhi- 
BalMoib.  MiBpriaioinb.  GoBfederetiembin  fMn 
AllegaiioiieTniii^gteMieiiibiw,RiotiB,  Rmtlis^ 
RelefHioiiib.  Esomik  Cominnpt  PalMtat. 
l^e^^entiif ,  ConcelaiiMiit.  ManaleiMBt.  Op- 
pfeamnibQg,  Cambipercim,  Heoeptienb.  et 
alHe  ilalefec«it  Offenc.  et  Inior.  ^oiiMMeiiii- 
que ;  BeoooD  AeeessBr.  eorandem  mfraCom. 
rprfediot  tam  iofra  libertat  quam  extra,  per 
qaoeeoBqueet  qvaiiterctHiqiie  habit,  fact,  per- 
petrat.  mre  commis.  et  per  q«os  Tel  per  queni 
cui  Tel  quibos  euando  qoaiiler  et  quomodo  et 
de  aiiia  ilrticai.  et  CiroBrastaoe.  preenuM. 
aeo  «or.  alieojaa  fel  aliquor.  qaalHercuoqoe 
eoBoemen.  pieDius  Teritat.  et  ad  easdem  pH>- 
ditumes  et  al.  (inetnias.  audiend.  et  temthnnd. 
aeeoBdun  legem  et  consaetad.  Regoi  noatri 
Angl.  Buper  aamgnat.  de  Felonia  et  Alordro 
per  ipsas  fidraoi.  Comitera  WarwidE.  et  Hoi* 
fafid,  et  Carolum  DomiDiifli  Mohnn,  Commiss. 
at  Perpetrat.  per  sacrament,  probor.  et  leffal. 
hoiBiDam  Com.  nostri  Middlesex.  prae£ct. 
Todictat.  exMrumt.  No9  oooBideraBtefl  quod 
JwlilSa  est  nrtas  ex^eHeos  et  attissimo  com- 
plaoeaa,  ▼oieatesque  quod  prssdiet.  £dra8. 
Cornea  Warwic.  et  Hottand,  et  Carolos  Do- 
flftiaos  HohuD,  de  et  pro  Felonia  et  Mardro 
vode  ipsi  at  prsfertor  lod'tcut.  exiatant.  co- 
nm  nob.  in  present!  Parliament,  nostrose- 
-condimi  \ef,  et  «(nn»uetad.  Regoi  nostri 
Angl.  Andiantar,  Examtneatur,  Sententi- 
rentar  et  Adjudicentur,  csteraque  omnia 
•qa«  in  hac  porte  pertinent  ddra.  modo  ex- 
•ercoiBtur  et  exequantnr  ;  ac  pro  eo  qiiod 
^officium  Senescbafli,  Aagl.  (cujos  preesentia 
in  bae  parte  reqtiiritnr  ut  accepimais)  jam 
nitat,  Nos  de  Firtefitate  Prudentia  prorida 
'Cffoumspectione  et  Indnstria  vestris  plarl- 

cOBJideiiteB  Ordinavimns  et  Constitut- 


'masTOi  «t  hac  cansa  Seuescballam,  An^l. 
"ad  Officiom  iHod  com  omnibus  eidem  Officio 
IB  bae  parte  debit,  et  pertioen.  (hac  vice)  ge- 
Tend.  eccupand.  et  exervend.  Et  ideo  vob. 
Mandamus  qqod  circa  preeraiss.  dilifi^ter  in- 
lendatiset^a  omnia  quae  in  hac  parte  ad  Ofii- 
cinm  Beneschal.  Angi.  periioent  ft  requi- 
motur  (hac  vio^  faciatis  exerceatis  et  6xequa- 
nkd  -com  effeoa.  la  ayos  rei  TwtimoBxam 


•  Teste 

« BIB  quialo  jlie  ikrtii,  Abbb  Rcfai  watri  I]^> 

f  dadmo.  , 

«  Pte  jpaom  Regain  psepiia  Mana  SifBBt.* 
Sei^.  •<  iinm.  God  Rfe  tba  Idaig. 

Then  the  herald  and  thageatlemaB-iifbar  of 
the  Black  Rod,  ali^r  thra^  re? ereiMes,  kBeeUng, 
presented  the  White  staff  to  Kus  grace,  aad 
nb  ^prace  ramoved  from  the  Wool-pack  to  tba 
Chair,  which  was  placed  npon  an  ascent  just 
hefoie  the  uppermost  step  or  the  ThiBaa^  and 
seated  bimadf  in  the  Qhair.  . 

a.  9f  ike  Cr,  ^SerjesBt  at  Ams,  make  'Pro- 
damation. 

Serj.  at  Arm,  4^  yes,  O  jes,  O  yes,  my  ford 
high  steward  of  EngiaBd)  bis  grace,  does  straiUj 
charge  and  '  command  all  manner  of  persons 
here  present  to  he  nncovered,  upon  pain  of  nii>- 
prnonmeBt. 

Then  the  Judges  and  Masters  in  Chanoerj 
sat  down  in  their  places  i;^n  the  wool-padt;^ 
QocoTered. 

Then  tbeClerk  «f  Ibe  Crown  read  IfaeRetnna 
of  Certiorari,  in  hue  'oa^  : 
*  Gnlielmus  Tertius,  Dei  gratix,  Angl.  Soot* 
Franc,  et  Hibem.  Rex,  Fidei  Defens.  ^c. 
Justic.  nostris  perLiteras  nostras  Paten,  cob*. 
feet,  ad  inqoirend.  per  Sacrm.  probor.  etlegal« 
horn.  Com.  nostri  Midd.  ac  aliis  viis  mod.  el 
roed.  quibus  melius  aciverint  aut  poterint  da 
qnibnscunque  prodic.  mispris.  prodic.  insur- 
rection, rebellion,  controfact.  tonsur.  lotur, 
falsis  fabricat.  et  aliis  falsital.  monet.  hujuB 
Regni  Angl.  et  alior.  regnornm  sive  dommi- 
orum  quorumcuoque  ac  de  quibuscuaq; 
murdria,  felon,  homicid.  interfection.  burglar, 
raptibos  mulienim,  c^ngregaoon.  et  conven* 
ticul.  illicit,  ▼erbonim  prolatiooibua,coadunat» 
misprision,  confederat.  falsis  allepfanc.  traas- 
grea.  riot.  rout,  retention,  tnscapiis  contempt. 
negSigenc.  ooncelameat.  manotenen.  oppres- 
sion, deception,  et  aliis  malefactis  ofieos^  et 
injur,  qaibuscunq;  necoon  accessariis  eoron- 
dem  infra  Com.  prsediet.  tam  infra  libertatea 
quam  extra  per  quoscunq;  et  qualiterouBq; 
habit  fac.  perpetrat.  sivecommiss.  ac  de  aliis 
articulis  et  circnmstanciis  pnemiss.  et  eontm 
qoodlibet  sen  eorum  aliqnod  Tel  aliqua  quali« 
tercunq;  coocemen.  plenius  veritat.  et  ad 
easdem  prodition.  et  al.  praemiss.  audiend.  et 
termiuand .  assign.  N eenon  J  ustic.  nostris  ad 
Gaol,  nostraro  de  Newgate  de  Prisonar.  in  ea 
ex  existen.  delibemnd.  assign,  et  eorum  cui]i« 
bet  Saltm.  volen.'certisde  causis  omnia  et  sin- 
gula lodictamen.  et  Inquisition,  d®  •oibus- 
cunq;  ^  felon,  et  mui  dris,  unde  Edriis.  Comsa 
Warwic.  et  Holland,  et  Carolus  DomioBS 
Mohun,  et  al.  coram  vobis  Indietat  sunt ; 
nt^aioo  record.  conTiction.  Rici.  Frencb, 
Roger!  James  et  Geoi^i  Dockwra,  pro  felon* 
et  homicid.  unde  iudictat.  sunt.  £t  super 
ittde  per  quandam.  Jor.'Prie.  inde  inter  nos 
et  prsfat  Richa^lum  French,  Rogerum 
JaoMS  et  Gaorgium  Dodcwra,  capt  oon? ict. 


tns] 


11  WILLIAS^  m. 


TrM  qf  the  Earl  tfWdmidt, 
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*  ezHt  Hi  dicifor  oorim  nobis  et  non  aUW  tefttn^ 
f  oari  vobis  et  cnitibel  ▼cstcpm  nMndamm  quod 

*  rnnnim  el  nnffnla  in  IndicUuDeat.  et  Reeonl. 

*  coDTict.  prasaict  cum  omnibira  ea  tangen. 

*  nuibnacaiiq;  noibinHnM  iidem  Ednia.  Gemea 
« Waniic.  et  HoUand,  Carolus  Domians 
^  Mobun,  Richardus,   Rogeros  et  Georgius 

*  nnncupeotar  in  etsdem  coram  nobis  sub 
'aigillia  Testris  aut  unius  Testrom  in  octab. 

*  6ti.  Hiliarii  obicunq;  tunc  foerimusin  Angl. 

*  mittat.  sen  unos  Testrtim  inittat.  una  earn  boc 
^'bteri  at  luterios  inde  fieri  Ike.  qaod  de  joreac 

*  aecandum  legem  et  cons,  regni  noetn  Angl. 

*  fore  ▼iderinos  iadend.  Teste  J.  Holt,  Sfd. 

*  aptid  Westm.  xzriii  die  Nofembri%  Anno 
'  Kegni  nostri  decimo. 

'  per  Cur.       Astrt.  • 

*  Ad  Instatic.  prosecutor,  quoad  duoo  Def. 
^  et  ad  instaoc  cseterorum  Del. 

« J.  Holt.' 

*  Virtute  cujus  brevis  mibi  et  aliis  direct.  In- 
^dictament.  et  Inquisition,  infra  mentionat 
« necuou  record,  connction.  infra  nominat. 
^Rici.   French,    Rogeri    James  et   Georgii 

*  Dockwra,  pro  felon,  et  bomicid.  nnde  indictat. 

*  el  superinoe  per  quandam  J  or.  prie.  convict 
'  ejList  cum  omnibus  ea  tangen.  coram  Dom. 
^  R^ge  in  quibusdam  Sched.  huic  brevi  annex. 

*  mitto  prout  interius  prffcipitur. 

'   «  Respons.  Fra.  Child.  Mil.  Major.  Civil. 

*  Lond.  un.  Justic.  infra  script.' 

*  Midd.  <f.  Memorandum  auod  ad  delibera- 
*tion.  gai)1.  Domini  Regis  de  Newe^ate  teut 

*  pro  com.  Middlesex,  apud  Justice- ball  in  le 

*  Old-Bailey  in  Suburbiis  Civil.  London,  die 

*  Veneris  (scilt.)  decimo  tertio   die  Januarii 

*  Anno  Regni  Dom.,  nostr}  Gulielmi  tertii  Dei 

*  era.  nunc  Regis  Angl.  (Sec.  decimo,  coram 
•Fran.  Child,    Mil.  Majore   CiviL   London. 

*  Edro.  Ward,  Mil.  Capital.  Baron.  Sccii.  diet 

<  Dom.  Regis,  Henrico  Hatsel,  Milit.  un  Baron. 

*  Sccii.  dicti  Domini  Regis,  Thoma  Stamp, 

<  Mil.  Edro  Clarke,  Mil.  Aldris  diet  Civit  Lon- 

<  don.  Salathiel.  Lovell,  Mil.  servien.  did.  Dom. 
;  Regis  ad  legem  ac  Recordator.  diet.  Civit 

*  London,  et  aliis  sociis  proedict.  de  prisoner,  in 

*  eadem  existen.  deliberand.  assign,  ven.  hie  in 
»  Cur.  Carolus  Lee,  Com.  Mil.  Samuel  Buck, 
«  Will.  Withers,  Fran.  Ty sson,  Ar.  Justic.  diet 

*  Dom.  Regis  per  Literas  patent  ipsius  Dom. 

*  Regis  ehSlem  Justic.  prsenominat  et  aliis  ac 

*  qnibuscnnq;  qnatuor  vel  plur.  eorum  sub 
«  magno  Sigillo  did.  Dom.  Regis  Angl.  con- 

*  feet  ad  inqnirend.  per  Sacrament  prober,  et 

*  legal,  bom.  de  Com.  Midd.  pned.  ac  aJiis  viis 

*  modis  d  mediis  quibos  melius  seiverint  aut 
^poterint  tarn  infra  libertat.  quam  extra,  per 
'  qnos  rei  Teritas  aciri  poterit  de  quibuscunq; 
« prodidoD.  misprision,  prodition.  insurredion. 

*  Debellion.  controfactar.  tonsur.  Idur.  iaisis  &- 

*  brication.  d  al.  falsitat  mondse  hojos  Regoi 
^  diet.  Dom.  Regis  Angl.  d  al.  R^fnoram  sire 

*  Domin.  qaoromcnn^  ac  de  quibuscunq;  mur- 

*  dris,  felon,  homicid.  mterfeecon.  burglar,  rapt 

*  inulier.  congregac.  d  convenliciil.  illicit  ver- 

*  horam  prolation.  coadonac  misprision,  con- 
^  ftrderac.  falsis  aHeganc.  tiUDag,  not  rout  n* 


nffgllgieiie. 
I.  approBSioii. 
deception,  et  aliia  malanet  dol 
conq;  nee  non  aooessar.  eoruod.  inftm  Com. 
pnsd.  tan  infra  Libertat  pmlicti|iiam  extra, 
per  quoacnnq;  d  q^ualitercunq;  babit  ftiet  per* 
pdrat  aire  oomnusa.  ac  de  aus  artiool.  d  cir- 
n.  prcmissa  d  eorura  qoodlibd  sen 
aliqiwd  velaKqua  qualilereuiM|;  can* 
plenias  veritat.  d  ad  eaaden  prodi- 
tion. d  al.  pnemissa  audiend.  d  teminand. 
aecandum  legem  d  oonsuelud.  hiyaa  Regni 
diet  Dom.  Regis  Angl.  aangn.  d  per  nanaa 
soaspropr.  delmcraver.  bic  in  Cor.  diet  Don. 


Regis  ^uoddam  record,  indjctameyt 
eis  d  aliis  aooiiaaoiamiper  prseaiitfla  p 
et  capt  versna  Edmm.  Comit  Wanric  d 
Holland,  Carolum  Dominnm  Mohan,  de 
Oakehamplon  in  Com.  Devon.  Ricom.  Fmch, 
Ri^gerum  James  et  Geonrinm  Dockwra,  pre 
murdro  cqjusdam  Rid.  Uoote,  Ar.  in  fima 
juris  lerminand.  &c  (eiadem  Rioo.  French, 
Rogero  James  d  Geoigio  Dockwim,  prisooar. 
in  £d.  Gaol,  diet  Dom.  Regis  de  Newgale, 


causa  in  eodem  indidament  content  ad  i 
exiaten.)  Record,  cujoa  quidem  indidament 
patet  in  quibusdam  acbedul.  huic  annex. 
*  Midd.  sf.  Memorandum  qvod  ad  Sewiooea 
de  Oyer  d  Terminer  Dommi  Rfpn  tent  pre 
Com.  Middlesex,  apod  Hicka-Uall  in  St. 
Jobn-itreet,  in  Com.  pned.  die  Mercnrii  scil. 
septimo  die  Deoembris,  Anno  Regn  Dommi 
nostri  Gulielmi  tertii,  Dei  gratia,  nunc  Regis 
Anglie,  Sec.  decimo,  coram  Carolo  Lee,  Mil. 
Samnele  Buck,  Wiilielmo  Withers,  Franeisoo 
Tysson,  Armigeris,  d  aliia  aociis  auia  Justic. 
diet  Dom.  &fi»  per  Lilenis  Paten,  ipsios 
Dom.  Regis,  eisdem  Justic,  pnenominatel 
al.  ac  quibuscunque  qnatuor  vel  |rfurib«s 
eorum  sub  magno  Sigillo  did.  Domini  Regis 
AngliflB  confeet  ad  ioquirend.  per  aacrament 
prober,  d  legalium  hom.  Com.  Middlesei. 
pred.  ac  abis  viia  mod.  d  med.  qoibos  metias 
seiverint  aut  poterint  lam  infra  libertat  quam 
extra  per  quoa  rei  Veritas  mdiiis  adri  polcrit 
de  quibuscunque  prodition.  miaprision.  prodi* 
lion,  insurredion.  rebellion,  controfadur.  too- 
aur.  Idur.  falsis  fabrication,  d  aliia  falsitat 
monet  hujus  Regni  diet  Dom.  Regis  Angl. 
et  al  Rcgnor.  aire  Doroinior.  qoonnnciuM|oa 
ac  de  qu^uscunq;  murdris,  felon,  boaaicid.  isp 
terledioo.  burglar,  rapt  mulier.  congrej^at 
d  conventicol.  illicit  verbomm  pioldiab 
coadunat  misprision,  eonfederat  lUais  aUe* 
gan.  transgr.  not  rout  retention,  eaoapiis  oqo> 
tempt  negligen.  concelamen.  maniilenen.  op- 
pression. cambiparciiB  deception,  et  aliia  osc 
lefoctis  d  offensis  quibuacunq;  neonoo  acosi- 
ear.  eonindem  infra  Com.  pned.  tern  iofiali* 
bertatquam  extra,  perqooocam|iiedqttsli- 
tierconqoe  habit  fact  perpdiat  aive  ooamms. 
ac  de  sJiis  articulis  d  circumatantiia  prseini«a 
d  eor.  qoodlibd  vel  aliqua  qualitereonqoa 
ooncemen.  plenius  veritat  d  ad  eaodem  pro- 
dition. d  al.  prsemim.  audiend.  d  terminand. 
aecnnd.  legem  et  cona.  hnjua  Ragai  diod 
Dom.  R^  Aogl.  nniin.  per  eMffa.  iB^ 


Siftj 


Jot  ike  Murder  i^Bkhard  CMe^  esq. 
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Rkharii  Read,  RdbertS  Ijtg^  JoMphi 

*  Ctelhcrieli,  JohiDM  Marriott,  Jonathan  Hall, 

*  Niootai  Bakee,    Roberti    Teagoe,   ThoniB 

*  Brigg9|  Willielmi  Bcaoe,  Thomtt  Williama, 

*  Geti^ii  Bishop,  ThomiB  Hod^»  Johanoia 

*  i'jmn,  Smimehs  Lee,  Riehardt  Rogera,  Jo-- 
*«e|ibi  Rogers,  Johaoois  Cheney,  Joha&nis 
I  Fowler,  ct  Roherti  Nicholson,  probor.  et  legSr 
'  iiiMi  hominum  Com.  pned.  adtune  et  ibidem- 

*  jnnift.  et  onerat  ad  inquirend.  pro  dicto  Dom. 

*  Rage  el  corpora  Com.  pr»d.  proaentat  existit. 
*^.  BflU  Indictament.  hoicSchediil.  anita. 
'est  vera. 

*  Midd.  «.  Jnrator.  pro  Domino  Rege  supek' 

*  saerum.  snum  prssentant  quod   Edwaruos 

<  Gomes  Warwic  et  Holland,  noper  de  paroch. 
( 8.  Marlint  in  Campis  in  Com.  Middlesex. 

<  Carolna  Dominua  Mohon,  Baro  Mohun  de 

*  OfeefauBpton,  in  Com.  Devon,  nuper  de  pa* 

*  rocb.  pred.  m  Com.  Middlesex,  prad.  JU- 

*  cbankis  French,  nuper  de  paroch.  prsed.  in 
*'Com.  Middlesex,  pned.  Gen.  Rogems  James, 

*  naper  de  paroch.  pmd.  in  Com.  Middlesex. 
'  pried.  Gen.  et  Geoigius  Dockwra,  nuper  de 

*  paocfa.  pned.  in  Com.  Middlesex.  prsMl.  Gen. 

*  UenM  pne  ocnlis  suis  non  habentes,  sed  in  • 

*  stigatione  diabolica  moti  et  seducti,  trioesimo 
*die  Ootofaiis,  Anno  Regni  Domini  Gulielmi 

*  tertij,  Dei  ^^ra.  Angl.  Scoc  Franc,  et  Hibem. 

*  Rcgia»  Fidei  Defens:  &c.  decimo,  vi  et  armis, 

*  See  a^Nid  paroch.  pned.  m  Com.  Middlesex. 

*  pned.  in  et  supor  qucndam  Richardnm  Coote, 

*  Ar.  in  pace  Del  et  diet!  Domini  Regis,  nunc 

*  adtnoc  et  ibidem  existen.  fekmioe  volnntarie 
'  ctcz  malitiissnis  prteoogitat.  insult,  fecer.  et 

*  qd.  prad.  Edwaidus  Comes  Warwic  et  Hoi- 
^  land,  cam  onodm.  ffladio  (Angiice  a  sword)  de 

*  ferre  elchalibe  conrect.  Tak>r.  qninqne  solidor. 
'  quem  ipae  idem  Edwardns  Comes  Warwic.- 
*et  HoUuid,  in  mana  ana  dextia  ad  tunc  et 

*  Uadem  cxtnct.  habuit  et  tonuit,  pneftt.  Ri- 

*  cardam  CooM  m  ct  super  sinistram  part,  pec- 

*  toria  ipaias  Ricardi  Gooie  prope  Os  l^oKar 

*  (Anglioe  the  Collar  Bone),   ipsios  Ricardi 

*  Cooie  adtonc  et  ibidem  felonice  voluntarie  et 

*  ex  malida  sua  prsoogitat.  percnssit  pupogit 

*  et   inlbfrnnt   (AngHce  did  strike,  stab,  and 

*  thryal  in)  dans  eidem  Richardo  Coote,  ad- 

*  time  et  ibidem  cum  ghklio  extinct,  proed.  in  et 

*  aoper  diet,  sinistram  partem  pectoris  ipsius 
« Rici.  Ceole,  prope  Os  Collar  (Angiice  the 

*  collar  bene)  ipstns  Rici.  Coote  unum  tuIdus 

*  mertaL   (Angiice  one  mortal  wound)  latitud. 

*  dioaadii  nnins  poHicis  et  profond.  qninq;  poU 
'  lid«m;  deque  ouidem  Tulnere  mortal,  pned. 

*  Rieos.  Coote  adtune  et  ibm.  mstanter  obiit. 

*  £t  qd.  pnel  Caroloa  Dnus.  Mohuo,  Ricus. 
'  French,  Rogema  James  et  Georgius  Dock- 

*  wra,  adtnnc  et  ibm.'  felonice  voluDtarie  et  ex^ 

*  maliciia  suis  pracogitat  fuer.*  presen.  anxi- 

*  Ban.  abettan.  confortan.  assisteo.  et  manute- 

*  neo.  prvtat.  Edrum.  Comit.  Warwic.  et  Hot- 

*  land,  ad  nrafat.  Ricum.  Coote,  mode  et  forma 
'  pned.  felonice  vdontarie  et  ex  malitta  sua 

*  pnecog.  inlerftciend.  et  murdrand.     £t  sic 

*  Jnr.  prad.  super  sacrm.  suum  prad.  die.  qd. 
« Ednw.  Cemes  Warwici  et  Holhiid,  Carolus 
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Dnns.  Mohon,  Ricus.  French,  Rogerus  Jamee 
et  Geocgius  Doe^^wra,  prafat.  Ricum.  Coote, 
modo'Ct  forma  praed.  felonice  Toluntarie  et  ex 
malidis  suis  prvcogitat.  interfecer  et  mur- 
drater.  contra  fiacem  dci.  Domini  Regis  nune 
Coron.  et  Dignitat.  suas,  &c. 

*  Ricus.  French,  13  Januar.  98.  pen.  se  Cnl. 
de  Felon,  et  Homicid.  tant.  ^on  cul.  de  Mur^ 
dro.  catalla  nulla.  Pet.  Librum.  Legit  ut  Cle* 
ricus.  Crematio  respectuatur  quoiisq;  &c. 

*  Rogerus  James,  13  Jauoar.  98.  pon  sepni. 
de  Felon,  et  Homidd.  tant.  Non  cul.  de  Mur- 
dro.  catalla  nulla.  Pek  Librum.  Legit  ot  Cle- 
ricus.  Crematio  respectuatur  qqousq;  &c. 

'  Billm  vera,  Samuel  Cowtborne  de  pa«- 
roch.  Sti.  Martini  in  Campis  in  Com.  Midd. 
Yoman. — Will  us,  Cripps  oe  paroch.  prad.  in 
Com.  prad.  Yoman, — Henricus  Pomfret  de 
paroch.  prad.  in  Com.  pm^d.  Yoman, — WiU 
lus.  Salmon  de  paroch.  pned.  in  Com.  preed. 
Chlmrgua.— Robtus.  Apf»legate  de  paroch. 
prad.  in  Com.  prced.  Yomao.  Jur.  in  Cur, 

*  Midd.  u.  Memorand.  q<l.  ad  Deliberation. 
Gaolie  Dai.  Regis  de  New^te  tent,  pro  Com. 
Midd.  apud  Justice  Hall  m  le  Old  Bailey  in 
Suburbtis  Civitat.  London,  die  Mercurii  scilt. 
septimo  die  Scptembris,  Anno  Re^i  Dni.  nri. 
Gulielmi  ^rtii  Dei  grat.  Angl.  feeot.  Franc. 
et  Hibemiee  Regis,  Fidei  Defens.  &c.  decimo, 
coram  Franco  Child,  Mil.  Majore  CiTitot. 
London.  Georgio  Treby,  Mil.  Capital.  Justic« 
dci.  Dpi.  Regis  de  fiianco,  Littleton  Powis, 
Mil.  nno  Baron.  Sccii.  diet.  Dbi  R^'t^is,  Tho- 
me Stamp,  Mil.  Edro.  Clarke,  Mil.  Aldris. 
diet.  Civitat.  London.  Salathiel.  Lovell,  *  Mil. 
Sernen.  dci.  Dni.  Re^s  ad  Lesfom  ac  Recor* 
datore  diet.  Ciritat.  London,  et  aliis  Sociis 
suis  Rustic,  dci.  Dni.  Regit  ad  Gaolam  ipsius 
Dni.  Regis  de  Newgate  preed.  de  prisonar.  in 
eadem  existen.  deliDerand.  assign.  Ten.  Ro- 
bertus  White,  gen.  Coronator  dci.  Dni.  Repfia 
infra  Libertat.  Decani  et  Capituli  Ecclise. 
Collegiat.  bti.  Petri  Westm.  ClriUt.  Borgi  et 
Villse  Westm.  in  Com.  Midd.  prad.  Btper 
manus  suas  proprias  deliberaTit  hie  in  Cur. 
guandam  ioqufsition.  de  morte  Rici.  Coole, 
Ar.  coram  eo  nuper  capt.  in  Cur.  hie  de  Re- 
cordo  in  forma  juris  tenpioand.  Quee  quMem 
Inquisitio  huic  Schedule  annex,  est, 

pon.se. 

<  Civitas,  Burgus  et  Villa.  Westn^  in  Com, 
Alidd.  «f.  Inquisitio  indentat.  capt.  pro  Dno. 
Rege*apud  paroch.  Sti  Martini  in  Campis  infra 
Libertat.  Decani  et  Capitli.  Ecclesite  Colle- 
giat. bti.  Petri  Westm.  CiviUt.  Burgi  et  Vilba 
Westm.  in  Com.  Midd.  tricesimo  die  Octobris, 
Anno  Regni  Dni:  nri.  Gulielmi tertii  Dei  griu 
Auffl.  Scoc.  Franc,  et  Hibeniiie  Regis,  Fidei 
DJensoris,  &c.  dfcimo, coram  Roberto  White, 
gen.  Coronatore  dci.  Dni.  Reikis  Libertat. 
pned.  super  visum  Corporis  cujusdam  Rici. 
Coote,  Ar.  thro,  jacen.  mort.  per  sacrm.  Johis 
Harris,  Petri  Solomon,  Rici.  Newgent,  Willi. 
Firer,  Samnelis  Thomson,  Jacobi  Timber- 
hck,  sen.  Jacobi  Timberlick,  ion.  Rici.  Jack- 
son, jQhis  Finch,  Samuelis  Powell,  Samtitlia 
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« Droont,  RoM.  Oiltrick,  Johis  Pialia,  J*- 
^Kfrfii  Vcraoa,  Thoms  SmithsoB,  Andree 

*  Rogers  et  D^rid.  JoBca»  proboniBi  el  lega« 

*  KmD  bomia.  Libflrtat.  poed.  jurat,  ct  oncnt 

*  ad  ioqaireod.  |iro  dto»  Duo.  R^^e  ^oaodo 
'  qualiter  et  quoiaodo  [irBfat.  Ricus.  Coele  ad 

*  mortem  soam  devenit  dicani  aupcr  aaerm. 
'  SQum  pmd.  qd.  Edroa  Cornea  Waiwic.  et 

*  HoUand,  neper  de  paroch.  Sti.  llartiBi  in 

<  Campis  infm  Libectat  prad.  in  Com.  pmd. 

*  Carolai  Duos.  MoIiub,  neper  de  paroch. 
« pmd.  inllra  Liberlat  pmd.  m  Com.  pmd. 

*  Ricea.  French,  naper  de  paroeh.  pnad.  lAfra 

<  Libertat.  pmd.  in  Com.  pmd.  gen.  Rogema 
^  Jamea«  noper  de  paroch.  pveed.  lofira  Lihertat 
^  pnM.  in  Com.  prsd.  gen.  ct  Qeorgina  Dodc- 

*  wra,  naper  de  paroch.  pmd.  infra  I^ertat 

*  pmd.  in  Com.  pmd.  sen.    Deam  pm  oeofia 

*  aiiis  oon  babentes,  aed  Inetigatione  diabeKea 

*  moti  et  aeducli  dco.  tnoerimo  die  Octehiitf 

<  Anno  dedmo  aupradicto,  vi  ct  armik*  te. 
'  Qpudparocb.  pmd.  infra  Libertal.  pmd.  id 

*  Com.  pmd.  in  et  anper  prvfat  Ricum.Ceote, 

<  in  pace  Dei  et  dci.  DnL  Regis,  npnc  adtnne 
'  et  ibm.  existeo.  felonioe  ▼oluntarie  et  ez  ma<i 
'  liciis  suis  precogit.  insult  feoer.  et  <pl.  prmd. 

*  Ricus.  French,  cum  quodam  Gladio  (An^lice 

*  a  rapier)  de  feno  et  cbaJibe  confect  woiis 
^  quioq;  solid,  qaem  ipse  idem  Ritus.  French, 

*  in  menu  sua  dextra  adtunc  et  ibm»  extract. 

*  buit.  et  tenuit  pmfat  Rtcum  Coote,  in  et 

*  super  stnistram  partem  pectoris  ipsius  Rid. 
« Coote,  prope  Os  Collar  (Anglioe  tb^  colkur 
'  boQe)  ipsius  Rici.  Coote,  adtunc  et  ibm.  felo-; 

*  nice  votuntarie  et  ex  malida  sua  precogitat. 

*  percnssit  et  pupugit  dans  eidem  Rico.  Coote, 
■  adtunc  et  ilAu.  cum  giadio  prsed.  extract,  in 
« et  sutler  prged.  sinistram  partem  pectoris  ipsius 

*  Rici.  Coote,  prope  diet.  Os  Collar  ipsius  Rici. 

<  Coote,  iinum  rulou|i  mortale  lon^tndinia  di- 

*  mid.  unius  polUcis  et  profonditatis  quinq;  pol- 

*  liciuro,  de  quo  quidem  ?ulnere  mortali  pmd. 

*  Ricus.  Coote,  apud  paroch.  prsod.  infra  Li<r 
« bertat.  prsd.  in  Com.  prssd.  instanter  obiit. 
« £t  qd.  prcedicti  Edrus.  Comes  Warwic.  et 
«  HoliiMid,  Carolus  Ddus.  Mobun,  llog:erus 

*  James,  et  Gtoigius  Dockwra,  adtunc  et  ibfti. 

*  felonice  roluntarie  et  ex  naaliciis  suis  prs-r 
'  cogitat.  fuer.  presentee  anxiliantes  abeltantes 

*  confortaotes  assistentes  et  manotenentes  prBe? 
« fat.  Ricum.  French,  ad  predictum  Ricum. 

*  Coote,  in  forma  pmd.  fekmice  voluntarie  et  ex 

*  nulicia  sua  prscogitat.  interflciend.  et  mor- 

*  drand.    £t  sic  Jur.  pned.  dicunt  super'^sacrm. 

<  suuro  pned.  quod  pmd.  Edrus.  Comes  War'- 
« wici  et  Holland,  Carolus  Dnns.  Mobun,  Ri- 
'cns.  French,  Rogerus*  James  et  Georgius 
'  Dockwra,  pnelat.  Ricum.  Coote,  mode  et 
'  forma  prcedict.  lelonice  voluntarie  et  ex  ma- 
'  liciis  suis  prsscogitat.  interfecer.  et  mvr- 
•*  draver.  contra  paceni  dci.  Dni.  Regis  Bun6 
'  Coron.  et  Dignitat.  suasi,  &c.  Et  ulterius  Jur. 

*  pned.  dicunt  super  sacrm.  .suuro  prsd.  qd. 
« immediate  post  Feloniaro  et  Murdrum  pned. 
**  per  ipsos  modo  et  ibrma  ptted.  fact,  et  per- 
*•  petrat.  apud   paroch.  proid.  infra  Libertot. 

*  pnad.  in  Com*  pmd.  fugam  feeer.     Ou«fc 


bona  et  cntalia  terns  aive  teMmenlB  piwi. 
BdroB.  Comes  Warwiei  et  HeMaad,  Candos 
Duns  Nohon,  Ricus  French,  Regems  James 
et  Geoifins  Dockwra,  tempore  Fehmhe  ct 
mardri  pradiet.  per  tpaos  motfoetierma  pned. 
hat,  et  jperpetrat  sire  aliquo  teospore  poelea 
osque  diem  Cuptionis  hqjns  inqmaUionis  ba- 
bnerunt  J  or.  pmd.  penitus  ignomnt  la 
eojiis  Rei  TestioMninm  tam  praftt.  Ceie- 
■ator  qnam  Jur.  prssd.  hoic.  Inqaisitioni  si- 
'lUn  sua  ahematim  apposuenmt  die  anwet 
I,  prime  eopra  dob. 

<  Ricus.  French,  13  Jan.  98.  pen.  se  col.  da 
felon,  et  homicidio  tant.  Non  cul.  pro  murdie. 
Cald.  nulla.  Judicium  auper  indictamentum. 

*  Rogems  James,  13  Jan.  9t  pea.  se  cd. 
de  fehm.  c^  bomiod.  tant.  Noo.  enL  wo 
Bordro.  CatnNa  nulla.    Judiciom  paper  In- 


noo. 


<  Georgius  Dockwra,  13  Jan.  98.  poa.  se  caL 
de  felon,  et  homicid.  tantum.  Non  cd.  pro 
murdro.  Catalla  nulla.  Judicnm  super  In- 
dictamentum. 

«  Midd.  St.  Memomndom  ^d.  ad  sessiwim 
de  Oyer  et  Terminer  Domini  Reria  tent  mo 
Com.  MiddlcBex.  apnd  Hioks*hdia  8.  John- 
street  in  Com.  prnd.  die  Meroorii  seilt  sep- 
tuDO  .die  Deoembris  Anno  Regni  Domuii 
nestri  GoUdmi  Tcetii  Dei  gratia  none  Re^ 
Anglise,  te.deoimo,  coram  Oaraio  Lee,  Mil. 
Samuele  Buck,  WiUiehno  Withers,  Frandsm 
Tysson,  Armigeris,  et  aiiis  Seciis  suis  Jostic 
diet  Dom.  Regis  per  literss  Fslent.  ipsioi 
Dom.  Regis  eisdem  Jostic.  pmensinat  cC 
al.  ae  quibuscunqne  oMtaer  Tel  ploribos 
eorum  sob  magno  Sigillo  diet.  Dai.  Regis 
Anfflise  confect.  ad  inquirend.  per  saorai. 
proEor.  et  legalium  hem.  de  Com.  Middlesex 
pned.  ac  aliis  Wis  mod.  eft  med.  qaibos  me- 
has  scirerint  ant  poterint  tam  infra  liheitalec 
quam  extra,  per  quos  rei  Veritas  melius  seiri 
potent,  etiiiquiri  de  quibascanfoe  PcodiciDB. 
Misprision,  proditioo^  Insuireotum.  RebelUoD. 
Controfactur.  Tonsnr.  Lotur.  ct  falsis  Fabri- 
cation, et  aliis  falsitat.  Monot.  Iiofoa  Regii 
diet  Dom.  Regis  Angte  ^  dkMtim  R%- 
norum  alve  Dominior.  qnommoanMue  ac  de 
ouibusconqne  Murdiis  Feloniis  Homica^iit 
iDterfection.  Borgkr.  Rapt.  MuKor.  Coagie- 
gat.  el  Conventicul.  ilKat  Vedboram  pi^- 
Uon.  coadunat.  Misprision.  Confederat  faUf 
Alleganc:  Transgr.  Riot.  Root.  Retemios. 
Escapiis  Contem|it.  NMiijgen.  OencdanMO. 
Manutenen.  OppressiontMisOambiparciis  De- 
ception^ et  aliis  Malefeetis  et  OffeOeis  quibus- 
cunqne, necnon  Aoccssar.  eorandem  iolh 
Com.  preed.  torn  infra  Lihertat  ^nam  cgrtrii 
per  quosctmque  et  qualitereonone  habit.  iscL 
perpf  trat  sire  commiss.  Ac.  de  nliis  Artica- 
lis  et  circnmstanttis  pntmisBa  et  eorom  qeod- 
fibet  sen  eorum  aliquod  vd  ali(|ua  qualiter- 
ccnque  concemen.  plenius  Teiiiat.  Et  id 
easdem  Proditiones  et  aKa  Pramiflsa  andind. 
etlerminaad.  sedm.  Legem  et  Cons.  fasjv< 
Regni  dci.  Doi.  Regit  Aoglis  ossigii.  pr 
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Mm.  J^(UU  BiMte»  Uci.  Read,  Robert! 
Legg,  loiephi  Parthericby  Johis.   Marriol, 
Jooatbaa   Hall,   Nicholai   Barker,   Roberti 
TengiMy    Thome    Briggs,    WiHi.    Brace, 
ThooMB  WiUkme,  Georgu  Bkbop,  Thonoa 
Hodgesy  Jobis.  Lynn,  Samuelis  Lee,  Riei. 
Req[cn,.Jobia.  Cheney,  JehU.  Fowler  et  Ro- 
berti Nicbaleoft,  proboraiD  el  leffaliom  He- 
aumua  Con.  prad.  et  tune  et  ibm.  jarat.  et 
tMMimt..9d  inqoireiid.  pro  doo.  Duo.  Rege  et 
Gorpore  Com.    mted.  prcsentat  exbtit  qd. 
Edrus.  Comes  Wanrid  et  Holland,  nuper 
de  paioch.  S.  ttartioi  in  campia  in  Com. 
pned.  Garolos  Dnos.  Mohan,  Bavo  Mohnn  de 
Oakehamplon,  in  Com.  Devon,  nnper  de  Pla- 
rocb.  pra^.  in  Com.  Midd.  prad.   Ricaa. 
Preoch,  nuper  de  paroch.  pned.  in  Com. 
Bfidd.  pned.  gen.  Regems  Jamea,  nnper  de 
parooh.  pnad.  in  Com.  Midd.  proMl.  gen.  et 
Georgioa  ]>ockwra,  naper  de  paroch.  prad. 
in  Cmn.  Midd.  prad.  gen*.  Denm  pne  ocnlis 
sob  non  halentes,  aed  inatigatione  diaholica 
OMl.  et  aedncL  SO  die  Octobria  Anno  Rfgni 
Gulidmi    tertii    Dei   Gratia   An^    Sooc 
Franc,   et  Hibernia   Regis   Fidei    defen- 
■offis*  5ec.  decLmOy  vi  et  armis,  he.  apiid 
paroch.  prad.  in  Coip.  Midd.  pned.  in  et  au* 
per  ^ueodam  Ricum.  Coote.  Ar.  in  pace  Dei 
et  dci.  Dni.  Regis  nunc  adtunc  et  ibidnn 
ooaleD.  felonioevolantarie  et  ex  maliciis  auis 
mraoQgitat.  insult  fecer.  £t  qd.  prad.  Comes 
Warwici  et  Holland,  com  quodam  Gladio 
(AogliQe,  a  Sword)  de  ierro  et  Chalibe  con- 
feet,  valoris  quiac^  solid,  qoem  ipse  idem 
Bdms.   Comes    Warwici    et  Holland,  in 
maaa  ana  dextra  adtoac  et  ibd.  eztraet.  huit 
ol  tenuil,  prafat  Ricum.  Coote,  -in  et  super 
aaistram  partem  pectoris  ipsius  Rici.  Coote, 
ftfope  Oft  Collar  (Anglice,  the  collar  bone)  ip- 
sius Rici.  Code,  adtunc  et  ibm,  felonice  vo- 
lantarje  et  ex  malicia  aua  pracogttat.  |)er- 
casaitpupiwitetinforaTit  (iloglice,  did  strike, 
stab,  and  tnrnst  in,)  dans  eidem  Rico.  Coote, 
adtunc^rt  ibmi  cum  gladio  extract.  prsBd.  in 
et  super  diet  smistram  partem  pectoris  ipsius 
Rid.  Coote.  prope  Os  Colbr  (Anglice,  the  cel- 
lar bone)  ipsius  Rid  Coote,  unum  VuJnus 
mortale  j[Anglice,  one  mortal  wonnd^  hititudi- 
nia  dimidii  pollicia    et  profunditatis  quina; 
pollidum,  de  quo  qnidem  Vulneri  mortali 
pvad.  Ricos*  Coote^  adtunc  et  ibm.  iastanter 
obiit  £t  qd.  prad.  Carolna  Dnus.  Mobun, 
Ricus.  Fraacb,  Rog^os  James  et  Geoigiua 
Dockwra,  adtonc  et  ibm.  felonice  voluntarie 
et  ex  maUdiaaoia  pnecegitat.  filer,  prasentes 
auxiliaates  abettantes  confortantea  assistentes 
et  manntenentes  pnifiu.  Edrum.  Comitenii 
Warwid  et  Holland)   ad   prafaL   Bicum. 
Coolfr  mode  et  forma  prad.  felonice  volunta- 
rie et  ex  malicia  suapracogitatainterfidend. 
et  muidrand.  £t  sic  Jimt.  prad.  super  aacrm. 
sanm  ppad.  dicunt.  qd.  praedict.  Edrus.  Comes 
Warwid  et  Holland,  Carolus  Dnus.  Mohun, 
BicQs.  Pnmcb,  Rogems  Jamea,  et  Georgiiis 
Dockwra,  prafat  Ricum.  Co<Mte,  mode  et 
teiia  pned.  felonice  voluntarie  et  ex  malidis 
suift  pniocvtUtift  lAttifwer.  et  wurdravcnnt 


*  contra  paoem  dd.  Dni.  Regia  none.  Coroa. 

<  et  Dignitat  suas,  Asc.    Per  quod  Praceplnm 

*  est  vie.  Midd.  qd.  non  omitteret,  &c.  quin  ca- 

*  peret  predictos  £druni.  Comitein  Warwici  n 

*  Holland,  Caroluiki  Dnnm.  Mobun,  Riciini. 

*  French,  Rogerum  James  et  Georgium  Dock- 

*  wra,  ad  respondend.  &c.  Quod  quidem  Jn- 
*•  dictameotum  pnefat.  Justic.  dd  Dni.  Regi^ 

*  (per  dcas.  Lilsrss  patten,  ipsius  Dni.  Regis 

*  eisdem  Justic  pnsnomioat  et  aliis  ac  quibus- 

*  canq;  quatnor  vel  plttribus  eonim  sob  msgao 

*  Sigilk)  dd  Domini  Regis  Anglia  ut  prafertar 
'confect)    postea   acilt.    ad    Defiberationem 

*  Gaola  dd.  Dni.  Regis  de  Newgate  tent,  pro 

<  Com.  Midd.  praed.  apud  Justice  Hall  in  le 

*  (Nd-Bailey  in  Suborbiis  Civitat.  Lond.  dec. 

*  die  Merourii  sdlt  aeptima  die  cjusdem  Mea- 

<  sis  Decembris  Anno  Regni  dci.  Dni^  Regis 

<  nunc  dedmo  supradicto  coram  Franciseo 
'  Child,  Mil.  Majore  Civitat  London.  Georgio 

<  Trdiy,  Mil.  CapiUl.  Justic.  dci.  Dni.  Re^ 
«  de  Banco,  Littleton  Powis,  Mil.  uno  Baronum 

*  Sdi.  dci.  Dni.  Regis,  Thonaas  Stampe,  Mil. 
«  £dra.  Clarke,  MU.  Aldris.  dec.  Civitat.  Loa- 
«  don.  Salathiel  Lovell,  MU.  Servien.  dd.  Dni. 
(  R4^  ad  Legem  et  Recordatore  dca.  Civi« 

<  tatis  London,  et  aliis  8ociis  suis  Justic.  dd. 

<  Dni.  Regis  ad  GaoUm  dci.  Dni.  '^Regis  de 

<  Newgate,  prad.  de  Prisoner,  in  eadem,  ex- 

<  isten.  ddiberaad.  assi^.  per  manna  soas  pre- 

<  prias  deliberavervDt  hic  in  Cur.  de  Reeordb  in 

<  forma  juris,  terminand.  &c.  Super  qua  postea 
( scilt  ad  deliberationem  Gaola  dd.  Dm.  Re- 

<  ffis  de  Newgate  prad.  die  Veneris  sdlt  13  die 

<  Jan.  Anno  Regai  dd  Dni.  R^s  nunc  dedmo 

<  supradicto  coram  Francisco  Child,  Mil.  Ma- 
<jore  Civitat  London.  £dro.  Ward.  Mil.  Ca- 

*  pital.  Baron.  Scii.  dd.  Dni.  Regis  Henries 

*  HatsalJ,  Mil.  uno  Baron.  Sdi.  dci.  Dni.  Re- 
«  tfis  Tboma  Stamp.  Mil.  £dr.  Clarke,  Mil.  Al- 

*  dris.  dca.  Civitst.  London.  Salathiel  LoveU, 

<  Mil.  Servien.  dd.  Dni.  Regie  ad  L^gem  ais 

<  Recordatore  diet  Civitat  Lond.  et  aliis  sodis 
« suis  Justic.  dd  Dni.  Regis  ad  Gaolam  ipaius 

<  Dni  Regis  de  Newgate  predict,  de  Prisoner. 

<  in  eadero  eztstea.  ddiberaod.  aasign.  vener. 

*  pradict.  Ricas.  French,  Rogerus  James  et 

<  Geoi^ius  Dockwra,  sub  custod.  Willi.  Goare, 

<  Militis,  et  Josephi  Smaft,  Militis,  vie.  Com. 

<  prsed.  (in  custod.  cujus  ex  causa  prad.  in    * 

*  Usolam  de  Newgate  prad.  praantea  commissi 

*  flier.)  Ad  Barramhic  duct  in  propriis  perso- 

<  nis  suis  et  statim  de  praroissis  in  Indicta- 

*  mento  prad.  su|)erius  spectficat.  eis  snperius 

*  separatim  imposit  separatim  allocut  qnaliter 

*  se  velint  inde  acqaietari  iidem  Ricus.  French, 

<  Riyarua  James  et  Gtoiigius  Dockwra,  sepa- 

*  ratim  dicont  qd.  ipsi  non  sunt  inde  culpabilss 

*  neo  aliquia  eornm  est  inde  culpabiiia  et  inde 
(  de  bono  et  male  separatim.  poo.  se  super 

<  priam,  &c.  Jo.  immediate  veo.  inde  Jura. 

<  coiam  prafat  Justic.  doi.  dnL  Regis  uk. 
«  ndat.  hic,  &c.  Et  qui  nee,  &e.  Ad  recoga. 

<  Ice.  £t  Jnr.  Jure.  ill.  per  prafat.  Vic.  ad  hoe 

<  impanellat  (acilt^  Chrus.  Redoap,  Theaas 

<  Moody,  Thomas  Dunck,  Sioio.  Smith,  Jobes. 

<  Smith,  Michael  Miles,  Thomas  Rowdl,  Na- 
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*  thantel  Lee,  Josephot  Drrenbh,  Hairieiis 
'*  Bradbury,  WilliiB.  Giles,  el  Johes.  Bni|noyiie» 

*  exact!  fener.  qui  a4  veritat  de  et  super  pns- 

*  missis  pned.  dicend.  elecd   triati  et  Jurati 

*  dicuDt  super  sacrm.  suum  qd.  prod.  Ricus. 
.  *  Freoch,  Rofferus  James  et  Georgius  Dock- 

*  wra,  sunt  cuipabiles,etqnilibete()rom  est  cal- 
'  pabilisde  Bomicidio  et  Felooica  InterfectiODe 

*  prcBfat.  Hici.  Coote,  io  Indictameoto  prnd. 
'  saperius  nominat.  Etqd.  iidem  Ricas.  French, 
'  Rogerns  James  et  Georipus  Dockwra,  tem- 

*  pore  FeloniflB  et  Homictdii  pred.  per  ipsos 

*  Ricnm.  French,  Rogerum  James  et  Georgi* 

*  um  Dockwra,  in  forma  prsd.  commiss.  seu 

*  unquam  postea  non  huer.  nee  aliuub  eorum 
'  huit,  nee  hent.  nee  alitjuis  eorum  net.  feliqoa 
'  bona  sen  catalla  terras  sive  tenementa  ad  noti- 

*  dam  Jur.  proed.sed  iidem  Jur.  nlterius  dioant 
'  super  sacrum,  suum  prttd.  qd.  prod.  Ricus. 
'  French,  Rogerus  James  et  Georgius  Dockwra, 

*  non  sunt  culpabiles  nee  eorum  aliquis  estcu]- 
'  pabilis  de  Murdro  preed.  in  Indictamento 
'  prod,  snperius  specificat,  eis  snp^rius  separa- 

*  tim  imnoit  prout  iidem  Ricus.  French,  Ro- 
«  gems  James  et  Georgius  Dockwra,pro  seipsis 
'  superhis  plilando.  afiegaver.  nee  seipsos  ea 

*  occone.  unquam  retraxer.  nee  eomm  aliqiiis 

*  se  ea  occone.  unquam  retraxit.  Super  ^uo 
'  Tisiset  per  cur.  bic  intellectis  omnibue  et  sin- 

*  gulis  prsmissis  Cons,  est  per  cur.  hie  qd. 

*  preed.   Ricus.  French,   Rogerns  James  et 

<  Georgius  Dockwra,  quoad  Murdmm  pnid. 

*  in  Indictamento  pned.  superios  spec,  eis  su- 
'  perius  separatim  impoit.  sint  qmet.    Eteant 

*  et  quilibet  eorum  sit  quiet  et  eat  mde  sine  die, 

*  Ike,  Et  snperinde  statim  separatim  per  cor. 
«  hie  qmcstt.  est  de  prsefat.  Rioo.  French,  Ro- 

*  gero  James  et  Georgio  Dockwra,  si  yoA  pro 

*  se  habeaot  tcI  discere  sciant,  Tel  aliqois  eorum 
'  aliquid  pro  se  habeat  Tel  discere  sciat  ouare 
'  cur.  hie  ad  Judicium  et  Execntionem  de  eis 

*  et  eotum  quolibet  super  Veredicto  pned.  quoad 
*.  Homicidium   et    Felonicam    Interfectionem 

*  proefat.  Rici.  Coote,  procedere  non  debet,  qui 

*  separatim  dicunt  qd.  ipsi  sunt  Clerici  et  quili- 

*  bet  eorum  est  CteHcus  et  separatim  petunt 

*  Beneficium  Clericale  eis  et  quilibet  eorum 
*in'hac  parte  allocari  et  super  hoc  (tradito 

*  eisdem  Rico.  French,  Rogero  James  et  Geor- 

*  gio  Dockwra  separatim  per  cur.  bic  libro) 

<  iidem  Rims.  French,  Rojgfer us  James  etGeor- 

*  gins  Dockwra,  separatim  legunt  ut  Clerici 
'  et  quilibet  eorum  legit  ut  Clericus  ;  sed  qui 

^*  cmr.  dci.  Dni.  Regis  bic  et  pnefht.  Justic.  lusi. 

*  Dni.  Regis  ult.  noiat.  de  Judicto  suo  de  et 
'  super  Proraissis   pwed.   quod    Homicidium 

*  pried,  et  Felonicam  Interfectionem  prsefat. 
*Rici.  Coote  reddend.    nondum   advisantur, 

*  Ideo  dies  rade  dat.  est  praefat.  Rico.  French, 

*  Rogero  James  et  Georgio  Dockwra,  in  statu 

*  quo  nunc.  &c  usq;  prox.  Gaolce  deliberalio. 
'  nem  dci.  Dni.  Regis  de  Newgate,  prsd.  pro 

*  Com.  Midd.  pned.  tenenil.  de  Judicio  suo  de 

*  et  super  pnemissis  illis  and.  &c.  £o.  qd.  pne- 
.  •  fat.  Judic.  dd.  Dni.  Regis  alt.  noiat.  et  cur. 

*  bic  inde  nondum,  ^c* 


L.H.8.  laityoar  k»tkliip9|)euiiretkit 
tin  Judgci  tamy  be  ooverad  T^Lords,  Ay,  a^. 

[Then  the  Judges  pat  on  their  caps.] 

CLrftkeCr.  Seijeuii  al  Anns,  make  pf«- 
damattoo. 


Sefj.atArmt.  O  yes,  O  yes,  O  ▼« ! 
governor  of  the  Tower  of  LoimIoiL|  brmg  foiA 
tile  body  of  Edward  earl  of  Warwick  ami  Bot- 
laud,  your  prisooer,  forthwith,  on  pain  and  paO 
will  fall  thereon. 

[Then  the  earl  of  Warwick  was  broogbt  ts 
the  bar  by  the  depotv-gofemor  of  tkeTover 
of  London,  having  the  ax  carried  before  bin 
by  the  gentleman  gaoler,  who  stood  with  it  at 
the  bar,  on  the  right  hand  of  the  pfisoBcr,  ton- 
ing the  edge  from  him ;  the  prisoner  at  his  sp- 
E roach  to  the  bar  making  three  bows^  one  is 
is  grace  the  Lord  High  Steward,  the  other  to 
the  peers  on  each  hand ;  and  his  grace  and  tbt 
peers  returned  the  salute.3 

X.  H.  S.  My  Mrd  of  Warwkdc,  yoor  kndsbip 
is  brought  before  this  great  judicatore,  in  order 
to  your  trial.  You  stuid  indicted  bjr  the  granfl 
inquest  for  the  county  of  Middlesex,  as  gniliy  of 
the  murder  of  one  of  the  king's  suljcets,  fat 
whose  blood  justice  requires  a  striei  inqatsitioa 
should  bd  made. 

'  Your  lonUhip  is  called  to  answer  this  cbaige 
belbre  the  whole  body  of  the  bonse  of  peers  as- 
sembled in  parliament.  It  is  a  great  misfor- 
tone  to  be  accused  of  so  hdnoua  an  oftncs, 
and  it  is  an  addition  to  that  misfortnae,  to  be 
brought  to  answer  as  a  criminal  before  ancb  aa 
assembly,  in  defence  of  your  estate,  yoor  lift^ 
and  honour.  But  it  ought  to  be  n  sappoKta 
your  mind,  sufficient  to  keep  yon  from  smkiog 
under  the  weight  of  such  an  aocusatioa,  that 
you  are  to  be  tried  before  so  noble,  discemiof, 
and  equal  judges,  that  nothing  bnt  jonr  owa 
guilt  can  hurt  you.  No  evidence  will  be  re- 
cdved,  but  what  is  warranted  by  law ;  00 
weight  will  be  laid  upon  the  evidence,  tint  whatii 
agreeable  to  justice ;  no  advantage  willbe  takrli 
ofyour  lordship's  little  experience  in  proceed- 
ings of  this  nature;  nor  will  it  tim  to  yoor 
prejudice,  that  you  have  not  the  aasisiaaee  sf 
counsel  in  your  defente,  as  to  the  faoti  (which 
cannot  be  allowed  by  law)  and  their  h>rdsbips 
have  already  assigned  you  oounaaly  if  any  nat- 
ters of  law  should  arise. 

Your  lordship,  thnnighont  your  whole  trisi, 
n^ay  assuredly  promise  yoondf,  to  find  sB 
the  candour  and  oompassiott  which  is  eoosisteBt 
with  impartial  justice  ;  beyond  that  nothing  if 
to  be  expected :  their  lordfenips  can  never  so  fir 
forget  themselves,  as  to  de^rt'fivm  whatii 
right,  and  t6  draw  the  guilt  of  Mood  upoa 
their  own  heads ;  hut  if  your  hmUiip  is  iaao- 
cent  you  are  safe. 

*  My  lord,  it  will  be  requisite  for  yoa  to  recol- 
lect yourself  upon  this  occa8io'n«  in  the  best 
manner  you  can.-  'Yoo  oug^t  to  hear  with 
temper  what  the  king's  counsel  have  to  isy, 
without  interrupting  them ;  and  to  hearkea 
carefully  to  the  witneneapcodiMed  against yott 
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Alt  ymi  may  be  tcmIt  to  crots-ezamtne  them 
if  yoa  find  cenee,  end  to  make  your  obMnra- 
tione  noon  the  eridenoe  when  tlie  proper  time 
comee  n>r  year  lordship  to  make  your  defence : 
«f  wUch  1  will  not  fail  to  give  you  notice ;  and 
whenjhat  time  does  come,  your  lordship  may 
be  aasored,  yourMlf  and  your  witnesses  will  l>e 
heard  with  great  patience  and  attention  ;  and 
when  my  lords  have  heard  and  considered  the 
whole  matter,  the  judi^nent  will  unquestion- 
ably be  aooording  to  the  rules  of  justice,  and 
■ttch  as  wiU  become  the  honour  of  this  high 
court 

[Read  the  Indictment  to  my  lord.] 

£•  of  Warwick.  My  lord,  I  beg  I  m^  ha?e 
the  use  of  pen,  ink,  and  paper. 

JL  H.  S.  Will  your  lordships  pldhse  to  allow 
my  lord  Warwick,  pen,  ink,  and  paper  ? 

Lordi.  Ay,  ay. 

X.  H.  5.  Carry  pen^  ink,  and  paper  to  my 
lord.    (Which  was  done  by  the  Clerk.) 

X.  A  S.  My  lord,  your  tordship  will  do  wdl 
to  give  attention  while  the  Indictment  is  read 
to  yoa.    Read  it  to  my  lord  in  English. 

C/.  of  the  Ct.  « Your  lordship  stands  indicted 
by  itaie  name  of  Edward  earl  of  Warwick  and 
flolland,  late  of  the  parish  of  St.  Martin-in- 
tbe-Fields  in  the  county  of  Middlesex ;  for 
that  your  lordship,  together  with  Charles  lord 
Hobnn,  baron  Mohnn  of  Cakehampton  in  the 
county  of  Devon,  late  of  the  parish  aforesaid, 
in  the  county  of  Middlesex  aforesaid,  Uichanl 
Freochy  late  of  the  parish  aforesaid  in  the 
county  of  Middlesex  aforesaid,  gent.  Roger 
Jamesy  of  the  parish  afbresaid  in  the  county 
of  Middlesex  aforesaid,  gent,  and  Creorffe 
Dockwra,  late  of  the  parish  aforesaid  in  the 
eouahr  of  Middlesex  aforesaid,  gent,  not  hay- 
ing me  fear  of  God  before  your  eyes,  but 
bemg  moved  and  seduced  by  the  institution 
of  tTC  devil,  the  SOth  day  of  October,  m  the 
tenth  year  of  the  reign  of  our  soTereign  lord 
WiHiam  the  Third,  by  the  grace  of  God  kiDg 
of  Enffland,  Scotland,  France,  and  Ireland, 
def^en£r  of  the  faith,  &c.  with  force  and 
arms,  &c.  at  the  parish  aforesaid,  in  the 
comty  of  Middlesex  aforesaid,  in  and  upon 
one  Rachard  Coote,  esq.  in  the  peace  of 
God,  and  of  our  said  sovereign  lonl  the 
king,  then  and  there  being,  feloniously,  to- 
luntarily,  and  of  your  malice  aforethought, 
did  make  an  aisauit ;  and  that  your  lordshin, 
the  said  Edward  earl  of  Warwick  and  Hoi- 
lead,  with  a  certain  sword  made  of  iron  and 
steel  of  the  value  of  five  shillioffs,  which  you 
the  said  Edward  earl  of  Warwick  and  Hol- 
land, in  your  right  hand  then  and  there  had 
and  h^  drawn,  the  aforesaid  Richard  Coote, 
m^and  upon  the  left  part  of  the  breast  of  him 
the  said  Richard  Coote,  near  the  coHar  bone 
of  him  the  said  Richard  Coote,  then  and 
diere  feloniously,  voluntarily,  and  of  your 
malice  aforethought,  did  strike,  stab,  and 
throat  in,  giving  to  the  said  Richard  Coote, 
then  and  ttiere  with  the  sword  drawn  afore- 
mSAf  in  tad  upon  the  left  part  of  the  breast  of 


*  him  the  said  Richard  Coote,  near  the  collar 

*  bone  of  him  the  said  Richard  Coote,  one 

*  mortal  wound  of  the  breadth  of  half  an  inch,  , 

*  and  of  the  depth  of  five  inches,  of  which  said 
« morul  wound  the  aforesaid  Richard  Coote 

*  then  and  there  instantly  died :   and  that  the 

*  aforesaid  CharleslordMohuo,Richard  French, 

*  Roger  James,  and  George  Dockwra,  then  and 

*  there  feloniously,  voluntarily,  and  of  thehr 

*  malice  aforethought,  were  present,  aiding, 

*  abetting,  comforttnfl^,  assisting,  and  maintain- 
'  ing  vou  the  said  Edward  earl  of  Warwick  and 
'  Holland,  the  said  Richard  Coote,  in  manner 

*  and  form  aforesaid,  feloniously,  wilfully,  and 

*  of  your  malice  afi>rethongfat,  to  killand  mur- 

*  der ;  and  so  you  the  said  Edward  earl  of  Waiw 

<  wick  and  Holland,  and  the  said  Charles  k>rd 

*  Mohun,  Richard  French,  Roger  James  and 

*  George    Dockwra,    the    aforesaid    Richard 

*  Coote,  in  manner  and  form  aforesaid,  felo« 
'  niooslv,  Toluntarily,  and  of  your  malice  afbre- 

*  thought,  did  kill  and  murder,  against  the 
'  peace  of  our  sovereign  lord  the  king,  that  now 

<  IS,  his  crown  and  dignity,' &c.'  How  say  you» 
Edward  earl  of  Warwick  and  Holland,  are  yoa 
guilty  of  this  felony  and  murder  whereof  yoa 
stand  indicted,  or  not  guilty  T 


E.  of  Warwick,  Not  ^ilty. 
.  nt,  Hfow 
ship  be  tried? 


CI  of  the  Cr.  Culprit,  liow  will  your  brd^ 


£.  of  Warwick,  By  God,  and  my  peers. 

CI.  of  the  Cr,  God  send  your  lordship  a  good 
deliverance. 

Then  at  the  motion  of  some  lords  who  sate 
towards  the  upper  end  of  the  house,  and  by 
reason  of  the  distance  could  not  distinctly  hear 
the  Clerk,  the  Indictment  was  read  again,  the 
Clerk  standing  near  the  upper  end  of  the  house. 

CL  of  the  Cr,  Seijeant  at  Arms,  make  an 
OYes. 

Serj,  at  Arm,  O  Yes,  O  Yes,  OYes,  If  any 
one  will  give  evidence  on  behalf  of  oursove^ 
reign  lord  the  kfng,  against  Edward  earl  of 
Warwick  and  Holland,  of  the  felony  and  mur- 
der whereof  he  stands  indicte<),  let  them  come 
forth,  and  they  shall  be  heard ;  for  now  he 
stands  at  the  bar  upon  his  deliverance. 

L,  H,  S.  Will  your  lordships  give  me  leave 
to  go  down  to  the  Woolpack,  that  I  may  hear 
the  better  ?^X0r<2f.  Ay,  ay. 

Then  his  grace  removed  to  the  Woolpack, 
and  delivered  the  white  staff  toliie  held  by  the 
gentleman  usher  of  the  black  rod,  who  during 
the  whole  trial  always  received  and  ddiverra 
back  the  white  staff  upon  his  knees. 

L.  H,  8,  Mr.  Attorney,  are  you  ready  to 
proceed? 

Att,  Gen,  (Sir  Tbo,  Trevor.)  Yes,  my  lord. 

JL  H,  S,  Then  begin,  Sir. 

Seij.  Wright,   May  it  please  yoor  lordships. 

L,  H,  S.  Pray,  Mr.  Serjeant,  raise  yoor 
voice  as  much  as  possible  you  can,  that  my 
lords  towards  the  upper  end  of  the  House  may 
hear. 

Seij.  Wright*  May  it  please  your  lordships, 
this  noUe  lord  Edward  earl  of  Warwick  and 
Hdlaodythe  priiODer  at  the  bar,  standi  m« 
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dieted  for  tbe  fekmioos  IdUiair  and  mwder  of 
o^e  Richard  Coote,  esq. ;  aad  the  indictment 
sets  forth,  that  upon  the  30tb  day  of  October, 
in  the  10th  year  of  hifrougesty's  reign,  at  the 
parish  of  Sl  Martin-m-fhe-Fieldfl,  in  tbe 
county  of  Middlesex^  the  prisoner  at  the  bar, 
the  earl  of  Warwick,  together  with  Charles 
lord  Mohon,  baron  of  Oakehampton,  Richard 
French,  Ro^r  James,  and  George  ]>ockwra, 
gent,  feloniously,  Tolnntarilv,  and  of  their  ma- 
uoe  afore-thought,  did  make  an  assault  upon 
the  said  Richard  Cooie,  in  the  indictment 
named  ;  and  the  indictment  chargeth,  that  the 
•arl  of  Warwick,  at  tb«  same  time  and  phu», 
with  a  sword  feloniously,  ?oluntarily,  and  of 
his  malice  afore-thought,  did  give  onto  the 
•Old  Richard  Coote,  in  or  upon  ue  left  part  of 
the  breast  of  him  tbe  said  Richard  Coote,  near 
bis  collar-bone,  one  mortal  wound  of  thebreadth 
of  half  ai^  inch,  and  of  the  depth  of  five  inches, 
of  which  said  wound  the  saui  Richard  Coote 
then  and  there  instantly  died ;  and  the  indict* 
inent  further  chaiges,  that  the  said  Charles  lord 
Mohuo,  Richard  Frencb»  Roger, James  and 
George  Dockwra,  the  earl  of  Warwick,  to 
commit  the  felony  and  murder  aforesaid, 
were  then  and  there  aiding,  assisting,  com- 
forting, and  abetting ;  and  so  the  jurors 
eharge,  that  he  the  said  Edward  earl  of  War- 
wick and  HoHaud,  Charles  lord  Mohnn,  Rich- 
ard French,  Roger  James,  and  George  Dodc- 
wra,  the  said  Richard  Coote,  feloniously,  to- 
luntarily,  and  of  thdr  malice  afure-tbougbt, 
at  the  parish  aforesaid,  in  the  county  aforesaid, 
did  kill  and  murder,  agaiost  the  peace  of  our 
ao?ereign  lord  the  king,  his  crown  and  dignity. 
To  this  indictment  this  noble  k>rd  th^  prisoner 
at  tbe  bar,  Edward  earl  of  Warwick  and  Hoi-  • 
land,  lias  pleaded  not  guilty,  and  for  his  trial 
bath  put  hunself  upon  my  noble  lords  his  peers 
bare  present:  we  shall  call  our  evidence,  and 
if  we  prove  this  fact  for  the  king,  we  do  not 
doubt  nut  your  tordships  will  give  such  judg- 
ment for  the  same  as  shall  be  just. 

AiL  Gen,  Nay  it  please  your  lordships,  I 
am  of  counsel  in  tnis  cause  for  tbe  king  against 
this  noble  lord  Edward  earl  of  Wjarwi^  and 
Holland,  theprisoner  at  tbe  bar,  who  stands  in- 
dicted by  tbe  grand  jufy  of  tbe  county  of  Mid- 
dlesex, has  been  arraigned,  and  is  now  to  be 
tried  before  your  lordships  for  the  felonious 
killing  and  murdering  of  Mr.  Coote,  in  the  in- 
dictment named ;  the  evidence  to  maJke  good 
this  charge  against  this  noble  lord,  it  comes  to 
my  turn  to  open  to  your  lordships. 

My  lords,  the  case,  as  to  the  rnct,  according 
to  my  instructions,  is  this :  Upon  Saturday,  the 
99th  of  October  Uwt,  at  night,  my  lord  of  War- 
wick, my  lord  Mobun,  Mr.  French,  Mr.  Dock- 
wra, and  Mr.  Coote,  the  unfortunate  gentleman 
who  was  killed,  met  together  at  one  Locket's 
who  kept  the  Greyhound- tavern  in  the  Strapd, 
and  there  they  staid  till  it  was  verv  late ;  about 
twelve  of  the  clock  at  night»  or  thereabouts,  a 
messenger  was  sent  by  tbe  oompanir  to  fetch 
another  gendeman,  Mr.  James ;  and  Mr.  James 
coming  to  them,  in  what  condition  your  k>rd- 


ships  will  be  told  by  thev.>-i»»-^  mmn^mm 
of  the  clock  in  tbe  morning,  on  Soaday,  tbt 
30th  of  October,  they  all  came  down  out  of  tbe 
room  where  they  ha4  been  so  late,  to  the  bsr 
of  the  house,  and  there,  as  the  witnesses  will 
tell  your  lordships,  swords  were  drawn,  and 
chairs  were  called  for,  and  two  chairs  wbick 
were  nearest  at  hand  came,  and  two  of  theoom* 
pany  went  into  those  chairs ;  who  they  were, 
and  what  past  at  that,  time,  tbe  witnesses  will 
tell  your  lordships  \  tlioBe  that  got  into  tboie 
chairs  came  out  again,  and  more  chairs  were 
called  for.  ButI  must  acquaint  your  lordships, 
that  my  lord  Mobun,  when  tbe-^kwo.  gentlemen 
that  went  into  the  chairs  ordered  the  ch  * 


to  take  tbem  up,  and  carry  them  away,  spoke 
to  them  to  stop  and  go  no  further,  for  there 
should  be  A>  quarrelittg  that  night,  and  that  he 
would  send  for  the  guards  and  secure  than ; 
and  after  this  they  came  out  of  the  cbairs  agno ; 
it  will  appear  there  ware  swords  drawn  amongst 
all  of  tnem,  and  some  wounds  given :  mere 
chairs  being  called  for,  and  brought,  this  noUe 
lord  that  is  here  at  the  bar,  my  lord  of  War- 
wick, my  tord  Mi>hon,  aikd  the  other  foar  gen- 
tlemen, went  all  into  the  chairs,  and  save  tbe 
chairmen  directions  whither  they  should  cany 
tbem,  at  leastwise  the  foremost  had  directions 
^ven  them,  and  the  rest  were  to  follow  then ; 
It  was  a  verf  dark  night,  but  at  last  they  came 
all  to  Leicester-souare ;  and  they  were  set  down 
a  little  on  this  sioe  the  rails  of  the  aquare,  and 
when"  the  chairmen  had  set  them  down  they 
went  away ;  but  immediately  some  of  then 
Heard  my  lord  of  Warwick  calling  lor  a  chair 
again,  who  came  towards  the  raiu;  and  there 
they  found  two  of  the  gentlemen  that  bad  been 
carried  in  some  of  the  other  chairs,  holding  op 
Mr.  Coote  between  tbem,  and  wouM  have  had 
the  chairmen  carried  him  away  to  a  sargeoo's, 
but  they  found  he  was  dying,  and  so  would  oot 
meddle  with  him;  afterwards  my  lord  of  War- 
wick and  Mr.  French  were  earned  by  two  of 
the  chairs  to  Mr.  Amy's,  the  surgeon  at  tbe 
Bagnio  in  Long-acre,  where  Mr.  French  beisg 
wounded,  was  taken  care  of  particolarfy  by  the 
recommendation  of  my  lord  of  Warwick,  aod 
the  master  of  the  house  was  oaUed  up,  it  heiag 
very  late ;  Mr.  Coote's  sword  was  brought  ts 
that  place,  but  by  whom  it  was  brought  as 
cannot  exactly  say.  While  my  lord  of  Wtr- 
wick  and  captain  French  were  there,  and  oiy 
lord  of  Warwickhad  given  orders  for  the  deav- 
ing  of  himself,  and  forbid  the  opening  of  the 
door ;  «there  came  the  other  two  gentlemen,  Mr. 
James  and  Mr.  Dockwra,  and  upon  their  knock- 
ing at  the  door  they  were  let  m  by  my  lord's 
Older,  afler  he  had  discovered  who  they  wera, 
kK>king  through  the  wicket  Mr.  James  had 
his  sword  drawn,  but  it  was  broken.  My  lord 
of  Warwick's  hand  wasslightlv  wounded,  sad 
his  sword  bloody  up  to  the  hilt  when  he  came 
in,  as  will  be  proved  by  the  testimony  of  tbe 
servanto  in  the  House.  There  was  a  disooarae 
between  my  lord,  Mr.  James  and  Mr.  Dockwit, 
about  going  into  the  oountry  ;  but  before  tb^ 
went,  the  swords  were  siU  called  far  to  w 
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m  btood  foodl  «pM  Mr*  Fceacb'tswcnrd,  bntft 
great  deal  npoa  ny  1m4  ef  Warwick' 


ifivaiiuMioefiastakaiiattkaltSiQt*  BIr. 
Coole,  «liow«tkillad,ka(lieo8ivedoaewaimA 
» the  laft  akte  af  hiahrcait,  kalf  aa  inck  widat 
and  fiTO  deem,  aaar  the  collar  baaa;  ha  had 
likewise  another  wound  upon  the  kftaideof  hia 
hedy^  hoth  whksh  year  Mahipa  will  hear,  in 
the  judgment  of  the  torgeon,  were  moitift 
woHndi,  and*  the  eiidenoe  will  daohun^  the  na- 
tare  of  them. 

My  lonby  the  eridenee  daaa  ohiefly  caniiaft 
of,  and  devoid  on  cireQinelaaoea>  *the  net  heing 
dene  m  the  night,  and  none  hot  the  parties  oan« 
ocmed  hcingpfesent  at  it;  we  shall  toy  theefi- 


Ive  Toer  lordahi^,  as  it  is,  tor  yoor 
;  and  call  what  witnesses  we  have  on 

of  the  king,  ^[amst  |his  nohle  pear  the 

Br  at  the  hw,  aud  take  ap 


!  ap  yonr  lordihipa 
time  no  farther  in  opening ;  and  we  shall  begin 
with  8aaiinel  Cawthome ;  be  is  a  drawer  at  the 
taveiw  where  those  kn^  and  gentlemen  were 
together,  and  he  will  give  you  an  account  of 
the  tiaoe  they  eame  there,  how  hngtbey  staid, 
what  happened  in  the  hoose  during  their 
hring  theie^  and  what  time  they  went  away. 

L.  H.S,  Give  him  bis  oath.  (Which  the 
dericdid.) 

Mt.Gmu  MyhMda,  I  doubt  the  witaaat  ia 
aa  lar  ed^  that  it  will  be  difficult  for  him  Id  hear 
the  quealions  that  we  are  to  ask  him,  unleai 
we  eooM  have  him  nearer  to  ua. 

L.  H.  S.  Mr.  Attorney,  my  tords  aeem  to 
be  of  opinion,  that  it  will  be  more  for  your  ad- 
vantage  and  theirs,  that  the  witnesses  stand  at 
the  diataaee  they  do ;  which  will  oblige  you  to 
miaa  ^oof  ▼oioe  so  lend,  that  they  may  hear 
Ibe  witnesses  and  you  too. 

Ati.  Gen.  Is  yourname  Samuel  Cawthome? 

Cmtotkonu.    Yes,  my  lord. 

Att.  Gen,  Where  do  you  Jire  ? 

Camth.  With  Mr.  Locket  atChariog-cross. 

Ait.  Gem.  Did  you  live  with  him  at  the 
Oieyhoond  ta?em  in  the  Strand  the  latter  end 
of  October  but  ?^Cawth.  Yes,  I  did. 

Ati,  Gen,  Well,  pray  will  tou  acqaaint  my 
laada  with  the  time  whea  my  tord  of  Warwick, 
my  lord  Mohnn,  and  Mr.  Coote  were  at  that 
hease,  bow  kwg  they  stayed,  what  happened 
while  they  were  there,  and  when  thay  went 
awayf 

dmtk.  It  was  Saturday  night,  the  99th  of 
October  iMt. 

Ait.  Gen,  Pmy  tell  my  lovrie  the  whole  of 
your  knowledge  in  the  matter. 

Camik.  ■  There  came  my  lord  of  Warwick, 
my  lord  Mobua,  captain  Coote,  capt.  French, 
and  captain  Dockwra,  the  29th  of  October  last, 
in  the  eveniag,  to  my  master's  house  at  the 
Greyhound  jUivem  in  the  Strand. 

Ati.  Gem.  How  long  were  they  there,  and 
^jkai  time  ef  night  came  they  in  ? 

Camik.  About  8  o'clock  at  night,  my  lord 
Warwick,  my  hud  Mohun,  capt.  French,  and 
eapt.  Coole,  eame  in. 

4l^0«c  What  day  do  yea  s^r  it  WW? 


Caw^A.  Satarday,  the  f 9th  ef  October  lant 

Ati^  Gen.  flow  long  did  they  continue  theref 

Cemth*  It  was  between  e»e  and  two  the  aait 
■nming  before  they  went  away. 

Ait.  Gen*  Was  any  body  aent  for  to  comm 
te  them  there?— Cav<A.  Yes,  Mr.  Jamaa. 

Ait.  Gen.   What  time  wm  that  ? 

CowM.    About  twelre  of  the  clock. 

Att.Gen.  Did  he  stay  with  thaa»  till  they 
went  away  ?—CawlA.  Yes. 

Att.Gen.  What  did  you  obserre  past  in  the 
eaaftpany.  while  they  were  there  ? 

CawiL  IdMnotohaerveanythingefquanel^ 
■at  solnuch  as  an  aagrjp  worn  ameagsl  thcas^ 
till  they  came  down  to  the  bar  and  were  goiny 
away ;  whan  they  came  down  to  the  bar  they 
ordered  me  to  call  theni  obairs,  or  coachea  i 
and  there  were  no  eoaohea  to  be  bad,  and  sol 
went  for  chairs,  and  two  ehaiia  came ;  for  th* 
paiier  that  went  to  call  the  coaches,  was  a  peat 
while  before  he  caane  hack ;  and,  aa  I  said,  I 
mng  for  ehairs,  there  came  two;  bnt  that 
they  said  was  not  enongh ;  ao  more  chairs  were 
called  fi»r,  and  at  length  tiiere  wens  more  chain 
gotten;  m  theirst  three  ehaiia,  my  lord  of 
Warwick,  my  lord  Mohun,  and  captain  Coale 
went  away  in ;  and  my  kiid  Warwick  and  my 
lord  Mohun  bid  the  chairmco  carry  theos  hoBMk 

Ait.  Gen.  Were  there  then  any  other  chain 
at  the  door? 

Cawth.  There  were  two  more  chairs  at  the 
deor,  and  another  waa  called  for. 

Ait.  Gen,  Did  yon  bear  any  dinetioDsgivtn 
where  they  abookl  carry  them  ? 

Cawth.  My  lord  Warwick  and  my  lord  Met 
bun  bid  them  carry  them  home. 

Att.  Gen.  Did  you  hear  my  kird  Warwidc 
or  my  lord  Mohun  particularly,  and  which, 
say  whither  they  woiUd  be  earned  ? 

Cawth,  I  did  hear  my  lord  Mohnn  say,  capi' 
tain  Coote  should  go  and  lie  with  ham,  or  he 
wottkl  go  and  lie  with  capt.  Coote  that  night, 
for  there  should  be  no  quarrelling. 

Att.  Gen.  Did  thev  upon  that  go  away? 

Cawth.  Mr.  French  and  Mr.  Coote  were  in 
chairs  before  my  tord  Mohnn  or  my  lord  War- 
wick, or  any  of  the  rest. 

Att.  Gen.  What  then  happened  upon  their 
going  into  the  chairs  ? 

Cawih.  M  V  lord  Mohnn  came  ont  to  them 
and  swore,  there  should  be  no  quarrel  that 
night,  but  he  would  send  for  the  gnarda  and 
eecurethem. 

Att.Gen.   What  happened  then? 

Cawth.  Upon  that,  both  of  them  Came  out 
of  their  chairs  and  came  into  the  house|,  and 
there  they  came  to  the  bar,  three  of  them  in  the 
passage  by  the  bar,  and  tllVee  of  them  behind 
that  passage. 

Alt.  Gen,  Pray,  will  you  tell  what  did  really 
pass  throughout  the  whole  transaction?  What 
was  done  alter  they  <iame  in  again  into  the 
house? 

Cawii.  AlWr  that,  I  was  bid  to  call  for  six 
ohaira,  if  I  could  get  no  coaches,  and  so  1  did ; 
and  when  1  had  brought  what  ehairs  1  eoeld 
get^  and  rctamed  to  tl^a  bar,  I  beasd  theawarda 
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dnfa ;  wImb  tlie  swonb  wen  dimwft  I 
my^  nor  br  whom,  ittoigfat  be  by  ill  the  six, 
iNT  aught  1  know,  beoune  I  was  m  the  sHeet 
to  call  the  chairs,  and  when  I  oaoif  bade  to  the 
home,  I  was  in  hopes  all  had  been  quieted,  Ibr 
their  swords  were  patting  op:  and  when  thejr 
went  away  in  the  eoans,  I  did  hope  tbej  went 
away  friendly. 

ML  Gen.   Prey,  how  did  they  go  awayP 
'  who  went  together  ? 

Comth.  My  lord  of  Warwick,  my  lord  Mo- 
hon,  and  captahkCoote  went  in  the  fimt  three 
chairs,  ihem  three  together,  and  bid  the^ehair- 
men  go  home ;  the  sixth  chair  was  n6t  then 


JUalafiheEaHaffiramieif 


Att.Gen,  Whenthatchaircame,  pray  what 
direetions  were  given  to  it  ?  ^ 

Camth.  I  did  not  hear  them  gire  the  chair- 
men any  directions  at  all. 

AtL  ben.  Do  yon'  know  any  thmg  more 
that  was  done  after  this  timeP 

Camth,  No,  my  lord,  not  after  they  went 
away ;  after  I  retomed  with  the  chairs,  it  was 
in  two  minutes  time  that  they  went  away. 

AtL  Oen,  My  fords,  1  suppose  he  knows  no 
HBore  of  the  matter. 

L.  H,  S,  Will  yon  then  ask  him  no  more 
questKNis,  Mr.  Attorney  ? 

AiU  Gen,  No,  my  lords,  unlem  this  noble 
lord  shall  ask  him  any  questions,  upon  which 
we  shall  have  occasien  to  examine  him. 

L.  If.  &  My  lord,  has  your  kirdship  any 
questions  to  ask  this  witness  r  For  now  is  your 
time,  the  king's  counsel  haring  done  examin- 
ing him. 

fi.  of  War.  I  desire  to  ask  him,  whether  1 
did  not  bid  the  chairmen  go  home  I 
.  JL  H.S.  If  your  lordship  please  to  propose 
your  question  to  me,  I  will  require  an  answer 
to  it  from  the  witness,  and  it  will  be  the  better 
heard  by  my  lords. 

£.  of  War,  My  lord,  I  desire  to  koow  of 
this  man,  whether,  when  I  went  away  in  the 
chair  from  his  master's  bouse,  I  did  not  bid  the 
chairmen  go  homef 

L.  JET.  £  Witness,  you  hear  my  lord's  ques- 
tion, what  say  you  to  it  P 

Camth.  Yes ;  my  lord  of  Warwick  did  bid 
the  chairmen  go  home. 

£.  of  War.  My  lord  ;  I  have  another  ques- 
tion to  ask  him,  Whether  he  knows  or  any 
qnairel  there  was  between  me  and  Mr.  Coote 
at  that  time,  or  any  other  time ;  because  we 
hotb  used  to  frequent  that  house  P 

Camth.  No,  my  lords,  1  never  heard  any 
angry  words  between  my  lord  Warwick  and 
Mr.  Coote  in  my  life. 

[Then  the  lords  towards  the  upper  end  of  the 
House  complaining  that  they  oid  not  hear  hb 
Grace,  the  Lord  High  Steward  was  pleased  to 
repeat  the  question  thus :  ] 

L.  H.  S.  Whte  my  lord  of  Warwick  hid  the 


chairmen  go  home,  or  at  any  other  ttoae,  did 
you  observe  that  there  had  been  anyqwurrel 
between  his  lordship  and  Mr.  CooteP 
E.of  War.  My  kml,  I  desiie  henay  be 
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asked,  since  we  both  used  that  faODie,  Whether 
Aat  night,  when  I  went  away,  or  before  or 
after,  I  bad  any  quarrel  with  Mr.  CeeteP 

L,  H.  S.  The  question  my  lord  denes  yoe, 
that  are  the  witness,  to  answer,  is.  Whether 
you  did  hear  any  quarreOuig  or  angry  words 
to  paw  between  my  lord  Warwick  aod  Mr. 
Coote  that  night  before  or  afler  they  cbom 
down,  or  when  they  went  away,  or  at  any  ether 
tkne? 

Camth,  No,  mr  lord,  I  never  hdard  aoy 
angry  words  pass  between  them  then,  norever 
at  any  time  before  in  all  my  life,  hot  I  alwa^ 
looked  open  them  to  he  very  good  friends. 

£.  of  War.  I  desire  he  may  be  asked,  Wbe- 
ther  Mr.  Coote  did  not  come  to  that  house  in 
my  company,  and  whether  hedid  not  frequently 
come  to  that  house  P 

Camth,  Yes ;  tlt^fiy  used  to  he  there  etery 
day  almost,  and  they  came  that  night  together 
m  company. 

£.  or  War.  I  desire  he  may  be  asked,  whe- 
ther  I  have  not  been  freauenthr  in  hiscompsny 
thereP  ^ 

Cawth.  Yes;  1  say  very  frequently,  erery 
day  ahnost,  sometimes  twice  a-day. 

L.H.S.  WouM  your  kwdship^aafc  him  say 
odier  question  P 

E.  of  War.  My  lord,  I  desire  he  may  be 
asked  this  question,  wheflier  he  knows  of  any 
particolar  undneas  between  Bir.  Coote  snd 
meP 

L.  H.^S.  Do  you  know  of  any  particnhr 
kindnem  between  my  lord  Warwidc  and  Mr. 
Coote,  thejrentleman  that  was  killed  P 

Camth.  Yea,  my  lord,  there  was  always  a 
great  kihdness  between  them,  as  I  observed; 
It  ever  Wfs  so,  and  I  never  heard  angry  words 
between  them,  but  they  were  very  goad 
ds  constantly ;  1  waited  upon  them  gene* 
rally  when  they  were  at  my  master's  house, 
which  was  every  day  almost. 

£.  of  War.  I  desire  to  know  of  this  witaea, 
whether  he  does  not  remember,  or  can  name, 
aome  particuhu-  kindnesses  that  passed  betwem 
Mr.  Coote  and  me  P 

JL  H.  S.  Can  you  8(^ify  an  v  particoUr 
instances  of  kindness  that  passed  between  a^ 
lord  Warwick  and  Mr.  CooteP 

Camth.  Yes;  my  lord  of  Warwick  oaed 
generally  to  pay  the  reckoning  for  Mr.  CeHs^ 
and  he  did  so  at  this  time. 

fi.  of  War.  My  hud,  I  desire  he  mar  bs 
asked,  between  whom  he  apprehendeii  the 
quarrel  to  be  at.  this  timeP 

L.  H.  S.  You  Bay,  fnend,  there  weieswordi 
drawn,  and  a  quarrelling  at  the  bar ;  can  yea 
tell  between  whom  the  quarrd  was? 

Camth.  My  lord  Warwick,  my  h>nl  Mohaa, 
and  eant.  Coote,  were  all  on  one  sideband  the 
other  three  were  on  the  other  side. 

£.  of  War.  Who  were  the  two  persons  thft 
it  was  apprehended  the  ouarrri  was  betweiflP 
I  desire  he  may  be  asked. 

L.H.S,  Yon  say,  there  were  three  en  the 
one  side,  and  three  on  the  other;  pny,betireeB 
whom  did  you  apprehend  theqoanello  ber 


pass  bet 
friends  < 


J^ 


^nidmdCme^ei^ 


My 

Mr.  CoolB  and  yir.  French* 

JB^MWwr.  My  laid,  I  dcwe  to  know  oT 
towitiifi, wfcl wordy h<  hoonl  Mr.  Cooto 
VJ  ateho  and  Mr.  Fmwb  MlarMd  ialo  tho 
hooKandctmeoiilQf  the  chain* 

I.  AS.  What  do  yoonjF  «a  theqoaation 
M|rlard  prapoaeaf 

Cmak.  1  hcaad  Mr.  Gaofe  aay,  hewooM 
lugfa  whfltt  he  pleaaed,  aad  ha  waiild  fimm 
vhca  bajkaaedt  Qod  daaia  hiBB* 
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E.of  fiTar.  My  lord,  1  daaifo  to  hnoar,  irbo 
h>  ihiaha  thaao  warda  irara  addraaied  to? 

X.a.&  1V»  wliaea  did  Mr.Gaoto  ipaak 
Htta  woraar 

Omik.  WhalhaphaafokoihaBipaniaiilarly 
taMr.  Fraaoh  or  to  the  olhar  t«r^  geatlaiiieii 
ofcavaro  on  tfao other  aide  aCtha-har,  Icaaaol 
diitcUy  telL 

S.oriFoi*.  I deaifolokaoir of hia^ whether 
Mr.  Ceaia  waa  DOC  ooa  of  the  thrao  thai  waa  oa 
Iheaolttdoofihobor? 

£W«h  Yea,  nay  ien^af  Wamriak,  my  laid 
NohoD,  aad  caoC.  Caole,  ware-of  the  ooandeof 
thekar. 

£.4r  IFor.  Warcapt  Coalo  with  bm  ki  the 


loaahlhia 


bennmog  of  the  nifht  at  that  hooae  f 
GowtA.  Yea,  ho  oatte  at  the  beghkabr  of 

the  Bight  with  iny  lord  of  Warwwk. 
K^PM^rk  My  leida,  I  im 

L.  fl.  A  I  think  it  b  propa*»  lay  lort 
pMtaf  nathad.to  let  holh  «daa  have 

any  qaeationa  he  aiked  by  aay  U  ny 

lerBii 


£.af  PMar*.  I  did  appvrhairi  aay  laid  of 
Wwarfek  had  done. 

LE,B.  N^myleed,  Mtaayet:  prayaay 
iwd  Warwick,  wfaat.ath«  ^naandnahaa  year 
kiUio  la  aiA  of  Jhia  witneaa  ? 

£.of  IFar.  My  loMl,  1  deahw  he  any  be 
Mkad  pavtieidaHy  Ihia  qoaaliei^  whether  he 


pwoeifed  any  quarrel  pailiciilariy  heCwven  bm 
aad  CM.  Onola  whes  we  weal  otft  of  Ihe 

hiwf 


I.  H.  5.   You  hear  the 


,dklyoii 


p«««aaaiitqvarfel  batweeBBiy  lord  Warwick 
and  Mr.  CJooOa  hefiwe  they  went  oai  of  the 
haaaaf 

Cumtk:  nojlM^\  Mrowaawany 
qaanel  baiwoan  them  in  Bay  filb. 

£.  of  ITor.  I  deaiva  la  know  who  paid  the 
mhDidngtfiat  night? 

Cawi*.  TierackoniairwaaoailaifbvbeiM 
I  cane  nlo  take  it;  and  thaogfa.  1  think  my 
Mef  Warwick  paid  Ibr  Mr.  Caole,  yer  I  can* 
M  a»  dkeeilv  tell,  hacanaa  ilwna  coltaoM 
Mnc  I  enmeioio  the  rooai  toiaoovo  it. 

£.  H.  5.  My  lord,  hairo  yooany  tbinr  boom 
toaririhiawiMaf  ^        *"     -~» 


£.orirar«  No^ ny  laadf  aft prmeoi,  that  I 
think  of. 

Xh  Mm  8*  My  lard  l^cterbovoiigh,  jraur  lord- 
■hip  dMhad to  aAm  qaeatgap,  xm  yoaplaade 
UpmNipitaow? 

£.  of  Peierb.  My  UMfd,  Ihia  ii<lBiM«Mto 
take  aaiiaa  «r  IM«  aidHS  w^  wvEo  oa  Aocoa 
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OS  the  olhar,  and  that  Mr. 
Goole  and  my  hard  af  WarwkA  were  on  ono 
akio}  I  deiira  to  know  one  Iking  of  him,  what 
reaaoD.ho  hod  lo  aiywhend  tiwithey  two  were 
ofaaideP 

JLJLS.  FrioDd,  yon  bear  that  noUelord'a 
qnaatian ;  jou  teem  to  aay,  there  wore  three 
and  three  or  a  side.  What  reaaon  had  yon  to 
apprehend,  that  m^.  kml.  Wwwick  and  Mk 
Coote  were  of  one  aide?  Yoo  must  ezphun  to 
bbv  kiada  how  yob  Mn^  to  noake  that  jiidgmanti 
what  raaaanyoo  had  to  think  so? 

CowtfA.  llieythne,  my  kird  Mohan,  ny 
lord  Warwick,  and  Hr.  Goota^  were  on  the  one 
aideofthebar;  and capt.  Jamea, capt Frendt^ 
and  capt  Dockwia,  were  on  the  other  able  of 
the  bar. 

X.  H.S.  So year'aabl  before;  bntthe^ttea^ 
tion  which  my  noble  lord  desirea  to  be  aattsfted 
in,  ia  tbia,  how  yon  oame  to  speak  aa  if  there 
waa  a  qoarrel  betweaa  tbtee  sad  three  ?  what 
BaaaoD  bad  yoa to  think,  that  three  were  oa  one 
aide,  and  Iheee  on  the  other  ? 

Camik.  Theirawords  wave  ell  drawn,  and 
they  ataod  three  on  one  Ma  of  the  bar,  and 
three  on  theolhea. 

£.of  Jtortoler.  My  lords,  I  desire  to  ask 
tbia  witneaa  one  qnestbm ;  i  think  hetold  your 
lordahipa  at  first,  that  he  did  o^t  peroeire  any 
angry  worda  among  Ihem;    afterwards   he 


to  talk  of  aworda  drawn  amoagai 
all,  three  on  the  ontaid^ ,  and  three  on  the 
of  the  bar ;    I  desire  to  know  what  waa  the 
oocaaion  of  theae  swoida  being  drawn  on  the 
one  ^e  or  the  other? 
Camtk,  Whatsoever  qaarrsi  there  waa,  waa 
themaetvea  above  atatrs,  and  I  know 


no  apgiy  wfwda  that  paaaed  between  them  whea 
they  came  down  to  the  ber. 

JL  fl.5.  fiiae  what  yon  aay;  how  eonaialent 
one  part  of  it  ia  with  anotb^!  Yon  said  01 
first,  yoo  did  not  hear  of  any  angry  words  that 
paaaad  b^wean  them,  and  yet  yon  aay,  oil  their 
aworda  were  drawn,  and  three  were  on  the  one 
aidd,  ad  three  on  the  other :  and  what  yea 
were  exammed  npon  the  motion  of  that  noUo 
lord,  what  yon  meant  by  three  on  the  one  aida 
and  three  on  the  other,  yon  aaid,  mykNii 
Mohan,  my  l^rd  Warwwk,  and  Mr.  Coate, 
were  on  the  one  sides  Mr<  Jamea,  Mr.  French, 
and  Mr.  Dookwra,wisreeo  the  other  side:  how 
coald  there  be  two  sides,  antesa  there  was  a 
qnanel? 

OnM,  i  aaid^  I  dM  not  bear  any  angiy 
wordb  pass  between  than  before  they  cattie  m 
the  bar,  or  wfaHo  they  were  lAove  stain ;  bat 
they  were  three  on  the  ono  side  of  th«  bar,  and 
three  on  the  other. 

L.  H.  S.  Bat  yoo  Iwre  not  giren  a  aath- 
fiwiory  aaswer  to  thot  question  whkdi  the  noble 
lord,  niy  lord  PeterbomgA,  naked  yoa,  Wb<t 


'ye«^  had,  to  apprehend'  that  the  noble 
hMNlthe  prisoner  at  the  bar,  and  capt  Coote 
wereofaakte? 

Camik.  My  lord  Mbbnm  came  to  the  chair* 
9de,  when  capt.  CoMe  and  capt.  Frenob  were 
got  Into  IboF  two-flratrchnirai  and  told  capt. 

3Q 
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m 


CMte^thlit  Umm  •bonM  b»  do  ipHdriel  UmH 
Bigbt,  but  that  they  three,  mv  lord  Warwick^ 
my  lord  Mohitti«  and  he,  shooid  go  homeloge- 
ther;  and  I  took  them  three  to  bo  of  a  ado, 
because  they  were  oo  the  otitaide  of  the  bar 
logethor;  and  wheo  they  all  went  away,  their 
mee  dMun  wcttt  away  mat,  aU  three  tocether. 
L.KS.  Is  thataU  thoreaaon  you  caogire 
aiidth 


why  you  say,  they  wove  three 
•hlef 
Cow^A.  Yoe,nyloid,Idid 


three  of  a 


Hi 


Ait.  Oen.  If  my  DoUe  lorda  hare  done  with 
thanr  qneiteiay  I  deaive  to  aak  this  witneae  ano- 
ther queption;  my  lordly  I  think  tUa  pemn 
nayay.ihal  there  waa  n  ^nanel  at  the  bar  of  the 


-,^_, J  foanel  at  the  bar  of  the 

lHHiae»  andawordt  drawn,  ind  as  ho  appro* 
bended,  three  were  on  the  one  aide,  and  three 
ontheelher;  bntif  I  take  him  right,  I  do  not 
see  that  ho  baa  given  jUm  hirdahipa  any 
manner  of  aatiafacyon,  what  reaaon  he  had  to 
apprehend  there  were  thme  and  three  of  a 
eide  ;  or,  whieh  will  be  tery  nailBrial  in  this 
caae,  if  yonr  hMdahipe  can  get  to  tiie  Imowledge 
ont,mieh  three  wereontheone  aide,  and  whidi 
three  were  on  tho  other;  or  indeed,  whether 
there  were  three  and  three  of  nade,  ae  your 
lordahips  will  haToreaaon  by-end-lye  to  enouire 
a  UtUe  further  into  that  matter*  Myloi^l 
desire  he  may  be  >asked  this  plain  qnestioD, 
What  words  or  other  passages  he  did  peroeive, 
that  made  him  apprehend  &ere  was  a  quarrel 
between  them,  and  they  were  three  and  three 
ofaside? 

Cawtk.  I  apprehended  it  from'the  woids  that 
Mr.  Cooto  said,  That  he  would  kogh  when  he 
pleased,  and  frown  when  be  pleased. 

Att.  Gen.  Ptay,  my  lord,  I  desire  he  may 
be  asked,  who  those  words  were  spoke  to,  and 
who  tbev  wpre  applied  to  ? 

CaaftL  They  were  sooke  to  Mr.  James,  Mr. 
French,  and  Mr.  Doclwra,  who  were  witbm 
aide  of  the  bar. 

Att.  Gen.  Did  be  apply  those  words  to  all 
thoee  particular  persons  f 

Cawth.  Yes,  as  I  thought,  lor  they  three 
were  within  the  bar ;  my  lord  Warwick,  n^ 
lord  Mohun,  and  Mr.  Ckiote,  were  without  tbb 
bar. 

Att.  Gen.  Pray,  my  lord,  1. desire  he  may 
be  asked  this  quesdon,  Was  that  befbr?  the 
swords  Were  drawn,  or  afterwards  ? 

CwBth.  Jt  was  before. 

Att.  Gen.  Then  I  desire  he  may  be  asked, 
whether  the  swords  were  drawn  upon  those 
words?  .        . 

Cowl*.  No,myh>rd;  the  tine  of  drawing 
the  swords  was  when  I  went  out  to  call  chairs 
and  coaches ;  and  I  know  not  who  drew  Ihe 
•woidsjSnt,  or  when  they  were  dmwn;  but 
when  I  came  hack  I  found  them  all  dmwn. 
and  I  heard  them  cbwhing. 

Att.  Gen.  Upon  tbe-oath  yon  have  taken, 
was  those  words  that  vou  speak  of  Mr.  Cooto's, 
that  he  would  laugh  when  he  plcaaed,  and 


ftown  when  he  pleaaed,  before  the  awoids  were 
ihawn,  or  after  the  swords  werediawnf 
Cawth.  Before  t)io  swords  W9v»  dmra  i  for 


I  did  itot  oee  the  aworda  dmwn  fill  1 
back. 

X.  H.  5.  l>oes  either  side  desireto  ask  this 
witness  any  questions ;  if  not,  ftien  yon  may 
withdrew,  and  you  may  proceed,  Mr.  Attorney, 
to  examine  some  other  witocm. 

Lsid  Wkartan.  My  k»di  there  waaaqocs- 
bar  about  the  hhiderimr  of  the 


tion  asked  at  the 
quarrel,  and  my'  lord  Mohnn's  desire  lo  psrt 
then^  and  make  them  ftienda;  Ideairetfaewit- 
neee,  before  be  goea  away,  may  be  asked  whit 
he  knows  of  that  matter. 

L.  H.  S.  It  has  been  obaenred  by  my  h^d, 
that  yon  said,  when  they  name  down  totbe 
bar,  and  the  quarrel  bappoied,  aomebody  woali 
have  prerented  it;  pray  rqieat  that  matter 
again,  Did  you  obaerre  any  of  the  compaay 
were  diipoeed  to  take  up  the  quairel,  and  make 
them  frieada,  and  who  they  wereP 

Cam.  My  lord  Mohun  syad  my  lord  Warwick 
said  they  wooU  aend  for  a  file  ofmnswieteen; 
and  my  lord  Mohun  did  all  ho  conu  to  qmet 
andpacify  them  till  the  quancl  waa  over  i  sad 
my  lord  Mohnn  particnhrly  had  Ua  fiager 
pncked  with  endeavouring  to  croee  their  awonb, 
and  keeinng  them  from  fighting; 


all  he  mt  by  it 

X.  H.  S.  Do  yon  'know  that  of  yoor  owa 
knowledge  P 

Gow,  His  hand  was  Moody,  and  hesnid  mit 
the  bar ;  but  I  was  just  coming  in  again  when 
I  heard  him  ny  m  ;  but  I  cannot  mv  that  I 
saw  him  hurt,  for  1  was  without  the  bouse  at 
the  time  when  tbst  was  done. 

Lord  Godolpkin.  My  lords,  I  desire  to  aik 
this  witnem  one  question ;  I  dbsetre  he  has 
told  my  birds,  there  was  not  an  angry  word 
passed  between  them  before  they  came  down 
to  the  bar :  I  would  fain  ask  him  this  questioB, 
whether  he  was  in  the  rootn  sll  the  time  till 
they  dU  oome  down  to  the  bar  ? 

Cam.  I  reoeired  the  reckoning  just  beAie 
they  came  down4o  the  bar. 

£ord  GoA^pJUa.  And  1  deeire  he  may  be 
asked,  How  long  he  staid  in  the  room  wbm  be 
reoeired  the  reckoning? 

Caw.  It  was  abouttwo  or  three  miniiica  that 
I  staid  in  the  room,  and  not  longer. 

E.  of  War$piek.  My  lord,  this  witnev  that 
bss  been  exhmined,  told  you,  that  when  we  finrt 
came  down  to  tfce  bar  there  were  two  chain 
called  for ;  and  when  they  eame,  Mr.  Coole 
and  the  other  gentleman,  Mr.  French,  west 


the  chaoRi^  and  afterwards  they  eame  oot 
•jSam,  and  Mr.  Coote  said  some  words;  1  de 
we  the.  witnem  may  be  aFked  again,  wbm  it 
was  Mr.  Coote  spoke  those  words;  whether  it 
was  before  or  after  the  time  that  he  cameoot  ef 
tho  chair ;  for  I  take  it  to  be  very  material. 

Cbw.  It  was  after  Mr.  Coote  caimeont  of  tk 
chair,  for  the  chaumeli  heard  thawordi  sal 
verily  believe. 

Mt.  Gen.  My  ford,  1  deiire  he  may  bo  sakBd, 
was  there  any  reply  made  to  those  wordabr 
any  of  those  persons  he  says  he  apprehcDdi 
were  on  the  other  aide  f 

Cam.  No,  not  one  wmd  that  I  know  of. 
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B;  of  Wanrich,  My  lord,  1  moft  b^th«fii* 
wrap  to  hare  the-qoMtion  aiksd  again  of  him, 
wbetber  I  did  nol  at  that  tine  endea? our  to  pre- 
sent any  qnarrelliiiff,  and  did  net  say  I  woold 
eall  for  thegnard  ifthey  did  ? 

Cev.  Yei;  my  lord  of  Warwick  did  say  so, 
and  80  did  my  lord  Mohon,  and  so  1  think  did 
Mr.  Jasiw. 

L^  H.  S.  How  came  yea  not  to  say  so  when 
^n  were  ashed  that  question  particularly  be- 
)  P  Then  you  said  my  lord  Bf  obun  endea- 
▼oared  to  prefent  the  qoarrelling,  and  make 
thenifrien«i. 

Cam.  Yes,  my  lord  Warwick  did  so,  and  so 
did  Mr.  James. 

X.H.&  I  esnnottflU  whether  any  body  dse 
dfsiws  to  adc  him  any  questions. 

Att.  Gen.  My  lord,  he  speaks  of  whi^  this 
noble  locd,  my  lord  of  Warwick,  said;  bmhe 
docs  not  tdlyon  the  particniar  e«pi  essions,  nor 
the.  time  when  my  bird  asid  them. 

X.  H,  S.  You  say,  my  hnd,  the  prisoner  at 
the  bar,  endea? onrsd  to  pacify  the  qnaird  be- 
tween them ;  but  yon  do  not  tdl  my  lords  who 
the  quand  was  between ;  nor  when  theendea^ 
▼oor  was  made  by  my  loid  Warwick  to  pacify  it 
Cam.  My  kHrd  of  Warwick  did  sky  he  wonU 
fcanre  the  goaids  sent  fbr. 
.  X.J7.&  What  tkne  was  that,  befiwe  or  after 
nsyhwd  Mohun  said  so? 

Cam.  Truly,  my  k»d,  I  do  not  know  but 
tiiai  it  was  at  the  same  time. 

X.  H.  8.  Was  it  when  the  swords  were 
drawn,  or  bcfiweP 

Cam,  They  spoke  it  both  belhreaadailer  the 
ewofda  were  drawn,  as  I  remeitiber;  for  the 
swords  were  not  drawn  while  1  was  in  the 
boose,  till  1  came  bad^. 

X  H.  S.  Were  the  sworda  drawn  inien  my 

lord  WarwHsk  spoke  of  sending  for  the  ^ardsf 

Cow.  Sorely,  my  lord,  it  was  before  the 

swofds  were  dnwn,  when  I  was  sent  for  the 

chstfsu 

.    X  ff.  5.  You  said  there  waa  no  angry  words 
4ir  miarrd  between  them  P 

Cam.  Not  above  stairs,  my  lord :  hot  I  ap- 
prehended when  they  came  down  to  the  bar, 
there^wtire  three  on  one  stde,^and  three  on  the 
ether. 

Ait.  Gen.  Pray,  my  lord,  let  him  be  asked 
this  questbn.  Was  it  alter  they  were  three  on 
the  one  side»  and  three  on  the  other,  that  my 
Jord  Mohun  and  my  lord  Warwick  spoke  those 
words  P 

Caw.  I  apprehend  the  words  were  spoke  by 
Mr..  Coote,  That  he  wooM  laugh  when  he 
pleased,  and  frown  when  be  pleased,  before  the 
swords  were  drawn. 

X.  H.  8.  But  that  which  my  lords  desire  to 
know  is,  Whit  the  time  was  when  toy  lord 
Warwick  and  my  lord  Mohan  dedaied  their 
desire  to  part,  them  a^d  make  them  friends; 
whether  before  or  after  the  swords  drawn? 

Cam.,  Before  and  afier;^  for  I  was  absent 
when  ^  swords  were  drawn. 

Ear)  liiwrf.  He  says,  that  after  my  lord 
Mobnn  and  my  tord  Warwick  threatened  to 


send  for  the  innsqoieteenf,  thev  promised  to  be 
qoiet.  1  desire  to  know  wno  he  means  by 
tb^P 

Cawi  Mr.  James  called  to  me,  and  said,  1 
neied  not  go  and  call  for  the  guards,  for  the 

auarrel  was  over.  There  b  one  thing  more 
lat  I  forgot,  my  lord  :  After  my  lord  Mobou 
and  my  lord  Warwick  were  gone  away  in  th<jir 
chain,  and  Mr.  Cooto,  1  beard  Mr.  Doekwra 
say  to  eapt.  James  and  capt.  French,  tliey  did 
not  care  a  ftwthing  for  tbem,  tbey  would  fight 
them  at  any  time. 

L.E.8.  Who  were  together  then? 

Cam.  Capt  James,  Mr.  French,  and  Mr. 
Doekwra,  afler  my  lord  Mohan  and  my  lord 
Warwick  were  gone  with  capt.  Coote. 

X  B.  8.  Then  Mr.  Frencb  was  with  themP 
Mr.  Doekwra  said  so  f^Caw.  Yes,  my  ferd. 

Lord  ir%arfos.  If  I  apprehend  him' aright, 
as  to  what  be  says  now,  my  lord  of  Warwick, 
my  lord  Mohon,  and  capt  Coote,  were  gone 
away  at  that  tima 

Caw.  Yes,  th^  were  gone  away  in  the  thiee 
fiiat  chaivs^  which  my  lord  Mohun  bid  go 
home. 

LordWkaHan.  Who  does  he  si^  spoke  Aose 


X  S.  S.  Yon  hear  my  noMe  lord's 
tkm,  who  qpoke  those  words? 
Mttan. 

Cam.  When  my  lord  Warwick,  rov  h>rd 
Mohan»  and  capt  Cooto  were  g^nie,  Iheard 
BIr.  D<N^wra  say  to  Mr.  French  and  Mr. 
James,  #e  donH  care  a  farthing  for  them,  we 
will  fight  them  at  any  time. 

Att.  Gen.  I  desire  to  know,  whether  this 
Wimess  tnCified  any  thmg  of  tins  matter  when 
he  was  exunined  before  the  coroner  ? 

Cam.  No;  I  forgot  those  words  when  I  waa 
exandned  bdbre  the  oonmer. 

Att  Gen.  How  soon  afler  your  examinft- 
tum  did  you  reoollectyourselfastowhatyoa 
now  speak?— Caw.  The  nest  day  after. 

Att.  Gen.  I  pray<  my  h>rds,  that  he  may  be 


whether  he  did  in  general  gwe  the  i 

erideitce  before  the  coroner  that  he  now  docs  P 

Cam.  Yes,  as  to  all  but  only  those  words,  of 

Mr.  Doekwra's  declariog  he  did  not  eare  a  for- 

thing  for  them,  they  wooki  fight  them  at  any 


Att.  Gen.  My  lord,  I  beg  he  may  be  asked, 
how  long  it  was  after  the  fact  was  done  that  he 
was  ezammed  before  the  coroner  ? 

Cam.  It  was  the  next  day,  in  the  afternoon. 

Att.  Gen.  Then  1  have  this  question  farther 
to  ask,  if  your  tordsKips  please,  was  he  at  the 
trial  of  Mr.  Doekwra,.  Mr.  James,  and  Mr. 
French?— Cow.  Yes,  1  was. 

Ait.  Gen.  Did  he  then  give  any  eridence 
of  those  words,  of  Mr.  Dockwra%  alter  wfaei^ 
my  lord  Warwick,  my  ford  Mohun,  and  eapt 
Coote  were  gone  ?— Cow.  No,  I  did  not. 
•  Att.  Gen,  My  bird,  I  ha?e  one  qoestiott  to 
ask  him  then  more,  bow  he  came  not  to  swear 
this  matter  at  that  trial  ? 

Cow.  It  was  out  of  my  mind  at  that  time» 
and  I  had  lik*  to  h^ve  wgoi  il  now. 


•K3 


llWIUlAMnL 


SRSd  ^m  JM  ff  IToMlMb 


lti.€m.  MylMrd,«elMEf« 
wHmumi  Is  H  your  lordiliij^' pi 
go  on  to  caH  our  other  wimuiii? 

Lorn.  Ay,  ky. 

Ait.  Gm,  Thai  our  oeit  wiUWM,  »y 
kHi,  wilt  fas'the  oh«irnien  that  carried  my 
Wd  Mobao,  my  lenl  of  Wsrwiek,  and  captain 
Goote:  We shaM bej|w  with Tbomai  Browne 
and  John  GMmob;'  one  ef  them  carried  Mr. 
Coote,  the  otiier  my  lord  of  Warwidc. 

l^I^omat  Browne  was  swom.^ 

£.  H:S.  What  quattion  do  yoa  aik  thia  wit- 
Bam,  Mr.  Attorney  ? 

AiL  Gm,  Thai  he  wanld  aeamunl  your 
lordahipa,  whMher  he  carried  ilr.  Ridbard 
Ooefe,  the  jpemoo  that  w»  slaia,  npon  the  t9th 
or  90tfa  of  Oot^r,  Aom  the  Omy honed  tayem 
'-  the  Straad,  and  to  what  place  he  carried 


X,  H,  &  Yon  hcv  the  ^[oeBlioD;  pray 
apeak  so^ud  that  my  hNrds  amy  all  bear  what 
yon  say. 

flrovfM.  My  lords,  I  was  between  the  boon 
of  one  and  two  in  the  morning,  on  Sunday  the 
Both  of  October  laat,  with  my  fellow  and  our 
chair,  at  the  Bnffler's  Head  tovem  at  Cbarinff- 
orom.  and  I  beard  some  people  at  Locket's,  at 
Ihe  Greyhound  in  the  Strand,  otfttmp  ooaeii, 
.  coach,  a  pretty  while;  but  there  ware  no 
omjches  in  ihe  strset,  nor  that  came  to  them ; 
when  they  could  not  fet  coaobcB,  then  they 
called  out  for  chairs ;  and  we  coming  to  the 
door  with  oi|r  chair,  there  were  fbiir  other 
chairs  there,  and  six  gentlemen  atoad  m  the 
fasBSge ;  and  tfaeq  it  was  said,  there  was  not 
chain,  enough,  and  there  wanted  one  mere, 
and  tbey  stood  discoursing ;  andtbefimtman 
came  into  my  chair,  who  was  capt.  Coole; 
and  my  lord  of  Warwick  be  got  into  another : 
When  the  door  ef  the  cbahr  was.  shut  op,- we 
asked  whither  we  should  go;  but  my  lord 
Mobun  came  and  bid.  open  the  chair  again ; 
and  wa  did  so,  and  be  returned  into  the  bouse, 
nnd  there  was  some  diseoune  between  them 
stondjng  at  the  bar  in  the  entry.  Mr.  Gooto 
came  out  again  and  Came  into  my  chair,  and 
my  ferd  Mobun  and  my  lord  of  Warwick  went 
into  two  otfaem;  Mr.  Guipto bid  me  carry  him 
mto  Leicester  fields,  and  to  make  all  the  baato 
I  could;  my  lord  of  Warwick  and  my  brd 
M^nn  bebg  in  the  next  chain,  asM  him, 
Wbither  are  you  a^ing,  and  called  out  twice, 
nnd  be  aaid,  To  Leicester  fields ;  pray  do  not. 
Bays  my  lord  of  Warwick,  but  con&e  afeng 
with  us,  and  let  H  atone  till  to-naonow  ^  but  be 
bid  us  gQ  on;  and  as  we  were  turning  up  St. 
Martin's  Lane,  by  the  Cross  Keys  tovern,  my 
lord  Mobun,  and  my  tord  Warwjck  called  out 
to  us  to  atop,  and  their  chain  came  up  to  the 
back  door  of  the  Crom  Keys  taTCm,  and  there 
nli  the  three  chaird  were  set  on  a-bioast  hi  St. 
Martin's  lane,  and  while  they  were  talking  to- 
Mher,  there-came  by  three  chairs  of  the  other 
aide  of  the  way ;  andMr.  Coote  bid  us  take  no 
nnd  make  al  the  haste  we  could  befere  tbem 
mto  Ldcestor  fields,  so  taking  up  the  tAaIr 


i«^MlKCoatonniuii 
go  no^ftd*rJie  I 

sun'  ma  awara  m  one 

woaa  two  cnawa  hemic  a 
Mobun  and  my  lord  Warwick 
chain  after  me;  end  whdn  wc  < 

all  the  three  chidn  were  set  down  »-breBit 
agidu,  and  Mr.  Cooto  pot  bis  band  inhis  psdset, 
and  took  out  half  a  guinea  to  nnv,  nnd  said  he 
had  no  silver ;  and  my  lord  oiWarwidL  spsbs 
tomy  hwd  Mohun,  who  loak  cni  tbme  shil^ 
lingi  out  of  bis  pocket,  whoosid,  lliaiw  wm  iw 
my  lord  Warwick,  capl.  Coals^  ani  himssif ; 
and  when  they  were  gone  out,  1  toalr-  my  toqt 
and  my  pipe,  mid  filM  ftiy  pine,  aci  Saok  the 
lanthom  and  ligMed  it,  and  by  that  tknc  i  hai 

abtod  my  fiipe,  1  heard  a  calfing  mH^  €lnir, 
afa\  again,  towaida  the  upper  esMi  of  tfa» 
yavo;  solteokmycbairyanitlieicwnisae 
the  chain  that  was  not  gone;  and  m  oe 

cameoptotheupperend  of  tboMdi^andlbey 
crfled  to  us  to  bnn|r  the  chaim  over  the  raih; 
we  toU  them  we  £d  not  know  how  todothal, 
finr  wo  should  net  be  able  to  got  them  bssk 
again;  at  Just  we  did  get  orcr  thu  rsOs,  and 
imde  up  close  to  ihe»pboe  tihtio  we  bcsvdtbe 
noise,  for  we  could  ore  nothmg,  it  bMB|^  ufcr^ 
dark  night;  aUd  when  wo  oamo  up  does  to 
them,  by  our  lanthom  there  were  two-geatls- 
men  hoidiDgupMr.  Coote  under  ibeir  anm, 
and  crying  out.  My  dear  €0010,  My  dssr 
Caatet 
Ait,  Gen,   Prey,  who  were  tfaooa  two  p» 


firewns.  I  did  not  know  thorn,  cue  wmia 
red  ckMtha,  and  the  other  had  gold  htfo,  sad 
th€y  would  hare  bad  me  hare  tMoa  M^.  Cesir 
into  my  chair ;  biit  seeing  him  btoo4yi  Cud  not 
able  to  help  himself,  I  said  I  would  not  spdl 
my  chair^  and  so  wOuM  net  meddto  tritfa  bmi; 
but  they  said  they  would  make  me  cny  ssds- 
Action  for  my  chair,  and  desired  me  to  take 
bun  ia;  bat  he  garo  himself  a  apriog  ftm 
them,  and  we  found  he  woa  too  henry  lor  wts 
lift  over  the  rails,  and  all  we  canid  do  could  not 
make  him  sit  in  the  chair,  but  the  dudr  wm 
broken  with  endoorourtog  to  fdnoe  kte  them; 
and  they  mid,  If  we  woiild  carry  him  toasar- 
goon's,  they  would  give  m  X90l  aocsahy ;  bat 
we  findmg  it  impomible,  the  iratoh  waa  esllei 
fbr,  but  nobod  V  wouM  come  near,  Ibr  they  arid 
it  was  out  of  their  ward,  and  ao  thoy  would  asl 
come  anigh  me;  and  I  staid  about  naif  hn  beer 
witii  my  chair  broken,  nnd  afterwmda  I  o» 
laid  bold  upon,  both  I  and  my  partner,  and  we 
were  kept  tdl  aex|  night  devon  n-ctodc;  sad 
that  is  all  the  satisfaction  that  i  ham  bad  Ar 
my  chair  and  every  thiagv 

Att.  Gen.  Pray,  my  h(fd,  Idosinbemij 
recollect  himsielf;  fi>r  we  do  apprehend  its 
Tory  material,  who  it  was  that  dmred  to  takt 
Mr.  Cooto  into  the  cbair  P 

Browne,  t  cannot  tell  wBothof  wore,  it  wis 
80  very  dark  I  could  only  see  thw  chmyia    ' 

Ait,  Gen.  Did  y<^u  BO^  the  cmtofll^vwiek 


J^  tkt  BSurder  ofBiAtrikOaote^  uq. 


Mrwmne.  ll0»ftrvliewMdolth«e;  «Mflf 
Ihen,  I  tell  you,  ImA  •ffiMrs  cfeallit  ob»  rid 
iiMA^iii  Mm,  Mdl  the  otber  had  ffold  lAMdB  { 
'    ly  thin  ttei  held  liim  op  but 


Ai  IX  t&K* 


[B*D 


M.«fllfarik   He  n^  he  Mw  two 
boidingvpJir.Coele;  k  weoldhe  ^ery  wdl 
toheev  thelantterfervweU  jetaedtwhothoee 
[  desire  to 


»;lt 


I  know  how  he  it 


two? 


«y  lord  ef  Warwiefc  WW  not  one  of 


'  my  lord  of  Warwick  fery 

well,  end  I  en  sue  he  wm  jMitber  of  the  two. 

'D.^Leedt.   I  would  know  what  tight  he 

hnd'tedhoaniiteo  weB  hy,  that  be  can  be  nre 

■ly  lecd-of  Wnrwipk  wie  not  there ;  for  hei 


it  was  n  very  dark  ni^ht,  lod  yet  be  deserM 
thftneHitnfair Mrsens  that  bekl  Mn  Coote np. 

Browne.  Yes,  my  tord,  I  am  sure  nky  hwd 
«f  Warwtek  win  ilone  of  them. 

D.ofXeMh.  How  eonldTC 
•0  ilarfc  aniffht,  theeolonraorpeoale^n^ 

BtamwM.  Whh  the  eandk  that  I  hnd  lighted 
m  my  lalhnrn. 

P.ofXssdli.  Heoooldnetknowanyofte 
nmsBMi  onlfeBs  he  held  a  hmtbom  to  thair 
meiB,  er  know  them  very  well  before. 

L.M.S.  H^  kid  Warwkk,wiil  your  lord- 
ship ask  this  witntsv  any  oMilfaNiBf  ' 

E.  of  ffm-.  My  lordi  1  desiie  be  nmybe 
nsfced^Wbetfairrdldnot  bid  him  stop  at  St. 
MnrliB^^lMM  end,  and  dn  dl  thar  I  coiiMto 
Mr.  Goote  from  going  any  fufther,  b«t 


tearohooM 
BroiMe: 


The  caii  of  Warwiokt  and  my 
lord  Mobun,  as  they  tnmed  on  the  lane,  aaked 
Mr.  Coote,  whither  be  Was  going?  And  when 
he  said  to  Leioesler-Mds,  th^  desired  him  to 
let  i^ alone  till  to-morrow;  aodmyhirdMolittn 
aara  he  shoaM  go  home  with  bim  :  bnt  the 
other  bid  us  go  on,  and  said  he  wonkl  not  go' to 
his  lodgings,  bat  that  they  wvukl  make  an  end 
^h  that  mght ;  still  they  called  to  htm  agam, 
dear  CooCe,  let  us  speak  a  word  with  yon  $ 
and' at  the  chain  came  to  the  badc-door  of  the 
CrsSB*keys  tavern,  there  they  siMid  aU  of  a 
breast,  and  they  both  of  them  spoke  to  bhn, 
*         '  a  pretty  while  there,  and  ki  the 


meantime  three  ehurs  passed  by  on  the 
aide;   UeoooMNnded  ostotakeop. 


away  to  Leicester-fields  immediate,  and 
Irite  the  other  chaiM,  or  he 


carry 

/,and 

wooM  run  one 


tany 


of  no  into  the  body. 

L.H.8.   Would  your  lordship  ask 
morB  tpisBlioniir 

£.oriiiar.  No,  my  lord. 

An.  Gen,  My  lord,  I  observe,  he  says  they 
diseooriid  some  time  together  white  tbey 
stopped  hi  St  Martki'i-lane ;  I  disive  that  he 
may  he  mted.  Whether  ho  can  tell  what  that 


JB^cMbne.  I  conld  not  well  hear,  they  wMs- 
pered  together,  but  1  could  bear  my  lord  Mto- 
Imn,  and  my  kMd  of  Warwidc^  desikv  capt, 
Coain  to  g»  home,,  and  let  the  holiness  alone 
till  andtfaer  time. 

Mi.Q^n.  IdiBirehemayexpkmhimielf, 


what  that  bismaci  was  thai  thay  imM  hMte 
pnt  off  till  to  -moRow. 

Browne.  Iknownotwhat  it  wia;  I  beard 
of  jio  anger  betwixt  theiii»  bnt  tbey  were  air 
0iodfiinda,fbranythhi^  1  knowi»theooii«. 
trary,  as  aver  they  were  in  their,  hvaa^  or  m 
erer  I  see  any  men« 

L.  Jig^erpa.  He  saya  these  were  tirowmit 
into  ehairs  at  the  door  of  the  houae,  and  aftts* 
wards  went  ontagnm,  sod  went  hua  tim  hniasfc 
and  there  waadiaooo^seat  the  bar  ofjiho  honsa^ 
I  would  desim  to  know  what  that  waaP 

Browne.  I  did  net  hear  tb^disobwsethat 
waa  in  the  housoi  1  was  «t  the  door  of  tha 


WiUmm 


tUk 


,Bffi. 


my  larder  Warwick, 
i,\da1M  ;ii  nsr  Iteiaf  hi 


Ait.  Oen.  Our  next 
Gnppeil.    [Whodraaawom.] 

Jt.H.iS/  Wbatdoyevanl 
Attorney? 

Ait.  Gen.   Pfcny,  will  yon  give 
here  an  aooamit  vAio  yon  cnrridl  to  Lttomtiii» 
fields  tbe^»«h  or  SOtb  of  October,  and  whnt 
hnnpened  m  yonr  hnowMge  at  that  lime  P 

Crt^pm.  Captain  OooIb  waa  the.  first  Mai 
that  went  into  the  diair  when  we  eaase  to  th^ 
Greyhound  tavam;  afterwards  he  name  out 
agnm,  and  whan  wn^ook  hanup  tlie  aasnnd 
time,  he  was  the  tet  man  that  set  ontf  andh* 
yd  na  CMty  bun  to  Lakseiler-r  " 
we  came  to  the  oeraar  of  St.  1 
turned  up  that  n 
and  »▼  lard  II 

chairs  bebmd,  to  know  whither  we  were  gohigv 
and  desiied  to  spchfclvMi  cipmisr  Canto )  and 
heaaidhnwasgoingto  lirieesler-Mdi;  and 
when  they  nsked^  whatto  doP  He  mid,  to 
endtbobuimem:  they  dashed  hua  to  pot  it  off 
till  to-morrow  $  tmd  while  they  were  disteMK 
ing  about  it  ib  St.  Mnttin^i-lane,  thaw  pnsied 
by  odier  three  ehairs,  whieb,  when  eaptaM 
Code  saw,  he  bid  us  take  up  and  ovotiaka 
them,  and  go  Ibato-,  or  he  would  irnn  one  of  no 
intotbebody:  so  we  went  on,  and  at  the  lower 
end  of  Lociiter-fiakls  we  set  him  down  ;  and 
the  other  two  gendemanf  my  lord  Warwick 
and  my  k>HiMohun,wero  them  sol  down,  and 
ibr  aity  thing  that  I 
'^  Hie  si|mtre,  towards 
littie  time  we  beafd  a 
noise'  of  calling  for  chairs  towaids  the  upper 
end,  and  when  we  came  there  with  the  chair, 
we  were  Md  to  Kit  over  the  cbailr  wifhih  the . 
rails  i  and  when  weaaid  it  waa  l^wdtobe  don^, 
they  insisted  upon  it,  and  we  did  come  ht\ 
ami  when  we  came  there  we  saw  two  gvntle- 
men  hoMiog  ub  captain  Coote,  and  wenM  baf« 
liad  no  taken  htm  into  tbecbair ;  we  saw  there 
was  a  great  deal  of  blood,  but  I  never  beaid 
how  it  came;  and  th^  wimtd  have  had  n»  car- 
ried bim  to  a  French  suigeon'n,  and  prsffettd 
any  money. 

AU.  Gen.  My  lord,  I  desire  to  know;  who 
tiiey  were  that  dcslrtMl  him  to  bo  carried  to  the 
surgeon  f 

£.  H.  5.  Yon  hear  the  ^nestiott,  what  say 
you? 

vr^p^if*  1  cannot  tely  my  mfd  f  one  or  them 
4 


went  lovingly  together,  ib 
oaw,  up  the  pafement  of  i 
the  upper  end ;   and  in  a  I 


mij 
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dark  that  I  could  hi 


of  Imb  moil  kirn,  but  it  wwto 
haidiy  lee  mj  band,  and 
1  cannot  tell  who  they  were ;  and 
when  there  waa  an  olgectieo  made,  thattbe 
chain  weak!  be  apoded,  they  aaid,  we  need  not 
^■cation  our  chair,  they  wooM  giro  na  100/. 
•eeority  to  anawerany  daaaafea,  if  we  wooM 
h«t carry  him;  ao  weendearonred  topnt  him 
inio  the  chair,  hnt  could  not ;  and  io  we  called 
ant  la  the  watch,  to  hare  had  aome  help;  bat 
they  aaid  H  was  none  of  then- ward,  and  80  they 


Id  not  come  to  na ;  eo  the  gentlemen  went 
nway.and  we  left  them,  and  went  and  called  a 
onreaon,  who,  when  became,  aaid,  he  waa  a 
dead  nan,  and  we  were  aecnred  till  the  next 
day. 

Att.  Gen.  Pny«  my  bird,  1  desire  he  may 
bci  aaked.  Were  there  not  other  chairs  in  that 
place  at  that  time? 

Cf^yei.  There  waa  one  mtboFiddbc 
andnomorethatlcoQld  aoe;  they  all 
•way  hot  oa  two. 

Att.  Gem.  What  distance  of  lime  waa  there 
between  thenr  aettmg  down  m  Leiceoter-fieMs, 
mid  their  calling  the  chairs  again? 
:    Crippei.  Notaqaarterofanhoor. 
.    AU.  Gem.  What  became  of  the  three  chain 
4hat  paand  bv  ymi  in  St.  MartinVhuie? 
,    Cnmsai.  They  got  before  as;  but  what  be- 
cameorthem  afterwarda  1  cannot  tell. 

Ait.  Gem.  ^IKd  they  comefrom  the  aame 
phwe,  thetafomm  the  Strand  that  yoa  wen 
»t?  ^      . 

Cr'^ppn.  Yes,  1  belief e  they  did,  my  lord ; 
Ar.capt.  Coole  bid  na  foUow  them,  and  threat- 
ened na  if  we  did  not  make  greater  haale. 

Jut.  Gen.  Do  yoa  know  my  lord  of  War- 

Yes,  he  had  whitish  doatha  on ; 
bat  he  bad  such  dothes  on  as  those 


Crippei. 
^noneb 


.    L.H.8.  Will  yoorloidship  ask  this  witnem 
anyqoestiona? 

£.  of  ITarwicA.  3fy  lord,  I  deaire  he  may 
beaaked,  Whether  I  did  not  bid  him  stop  ?  and, 
whether  I  did  not  say,  they  shonU  not  go  to 
qnarrel that  night? 

Crippeg,  Yes ;  both  he  and  myftord  H ohnn 
would  not  ha?e  bad  captain  Gpote  gone  any 
where,  but  home  to  his  lodgings. 

Ait,  Gen,  My  lord,  1  desfre  to  know  of  him, 
directly  and  downright,  Whether  my  lord  of 
Warwick  was  not  one  of  them  that  held  him 
when  he  was  within  the  nila  in  the  fields  ? 

Crippe$.  No»  he  was  not  i  be  was  neither 
of  them;  for  theenaof  them  waft  too  big  for 
him,  and  the  other  waa  too  little  for  my  knrd 
llobun. 

Att.  Gem*  Now  we  call  the  chaarmaD  that 
carried  the  earl  of  Warwick  into  Leicester- 
fields,  James  CnUle.    (He  was  sworn.) 

Att.  Gem,  Will  you  tell  my  lords  what  you 
know  of  any  person  that  vou  carried  the  d9lh 
or  30th  of  October  laat,  from  the  Grayboond 
tarem  in  the  Strand,  and  who  it  was,  and  whi- 
ther yon  carried  him  ? 

(kattU.  I  was  going  otong  Chaiiog-cross, 


bctweto  mm  ami- two  in  tho  morning,  the  30th 
o^  October  hMt,  and  I  heard  a  chaw  called  far 
atLoAet'a  at  the  Dqg  tavern  ;  and  thidiar  I 
and  my  partner  went,  end  we  took  ap  thegm- 
tieman,  and  carried  him  to  Leioester-fieMs. 

Att.  Gen.    Who  waa  that  gentfemaa? 

Crettk.   It  waa  my  kird  of  Warwick. 

Att.Gen.  Whattune  of  nightdoyoamy 
it  waa? 

CrattU.    It  waa  aboot  one  er  two  in  tbe 


Ait. 
CrmttU, 


What  day  of  the  wedc  was  it? 
It  waa  Saturday  night  and  Saaiij 


Ait.  Gen.  Whither  didyoacmry  ban? 

Crmtiie.  Into  Qreen-alreel,  tawaiJa  thehnm 
end  of  Leicesler*ai|naBe. 

Att,  Gen.  What  chain  were  them  mm 
there? 

Cratiie.  There  waaone  tfiat  eapiam  Goote 
waa  in,  and  another  thot  my  kwd  Hohmi  was 
in,  and  we  went  away  all  together. 

Att.Gen,  Were  there  no  ether  ctein? 

Craiiie.  1  did  not  know  who  wont  in  Ae 
other  chairB,  but  diere  were  three  other  cbsin 
thatpasaed  by  na  at  St.  M aitm'a-lnne,  and  we 
followed  after  them  to  Leicestar*ficlili. 

Att.  Gen.  Fny  what  heeaare  of  yon  after 
yon  bad  act  dowa  your  fore  ? 

CnHle.  WeweredisohaigedaBdMid^the 
other  tiiree  went  up  lowarda  my  lent  of  ki- 
ceater'a;  hot  we  were  coming  awmr 
little  time  we  heard  the  noise  of  callis 
chain!  again,  and  there  were  two  diaindMl 
come  op,  ThoBBaa  Browne's  and  oor*a;  mt 


ua 

I 


lord  of  Warwick  called  oar  chair,  and  we  i 
him  mto  it,  and  he  bill  as  carry  bun  to  tbe 
Bagnio  in  Long-acre;  and  when  we  casM 
there  we  koOiAdl  at  the  door,  and  hie  baad 
was  bkiody,  and  he  asked  us  if  we  had  any 
handkerchief  to  bind  ap  bis  hand. 

Att.Gen.  Waa  there  any  other  ^hava  at  the 
door  of  the  Bagnio,  at  the  same  Ihne  when  yoa 
came  there? 

Cmiile.  Yea,  there  waa  another  chair  thm 
at  the  door  at  the  aam^  time,  andwesetdswo 
both  U^fether. 

Ait,  Gen.  Pray  whence  came  that  chair? 

CrattU.  Indeed,  I  do  not  know. 

Att.  Gen.  WhoVere  the  chairmen  that  csr* 
ried  that  chair? 

Crattle.  Indent  my  lord  Mohan  and  my 
lord  Warwick  were  the  only  penona  that  J 
knew  of  all  Uie  company. 

Att.Gen,  Whatsortof  gentleman  was  the 
other,  that  went  out  of  the  ofher  chair  into  the 


Cratiie.  He  waa  a  pretty  tall  man ; 
be  waa  in  we  went  away  ;  I  only  can  my,  I 
saw  my  lord  of  Warwick  go  mto  the  boose. 

Att.  Gen.  Did  you  take  any  notice  of  any 
sword  that  my  lord  of  Warwick  had  m  his 
hand  at  that  time  ? 

Craltle.  No;  I  cannot  say  I dkl take aay 
notice  of  any  aword,  only  that  there  was  a 
handkerchief  desired. 

Att.  Gen.    Ptmy,  did  yoo  h^  no^  noin  H 
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•H  in  the  ^,  tifl  yoa  beard  chain  called  for 
igtin? 

Croiik.  No;  I  cannot  say  1  heard  any 
BO^  ia  the  field. 

iit.  Oen*  Did  jou  ap|»rehend  there  was  any 

CraUk.  No,  I  knew  nolhinif  al  all  of  it; 
ktt  OMNI  the  calliiy  of  cbaira  again,  and  tny 
Itid  Warwick  ooning  along,  we  took  him  in, 
iod  be  tid  na  go  to  the  Bagnio,  and  thither  we 
went  • 

Aii.  Qen.  My  lord,  we  have  done  with  this 


LH.S.  My  lord  Warwick,  wiO  yon  aak 
this  witncM any  qneationa? 

Eailefirarwtcft;    No,  my  lord. 

Att.Qau  Then,  my  hud,  oor  next  witneaa 
ii  Jaba  Qihaon ;  lie  wae  another  of  thoae  chair- 
mcalhat  earned  my  knrd  of  Warwick  to  the 
BMuiaaAerwudt.  Pray,  will  yon  gi?e  my 
lorat  an  acoomil  what  you  know;  who  yon 
euiied  the  39th  and  dOth  of  Oetober  last,  and 
wbitbv  yon  carried  them  F  (Who  waa  awom.) 

GHurn.  My  kwd,  I  waa  al  Cbaring-Croaa 
with  ny  partner  the  e9tb  of  October  last,  at 
■igbt,  and  ahem  one  or  two  o'clock  in  themora- 
■gebaiie  weae  called  fo  to  the  Orey-honnd. 
ttrvnintbeStnaid;  and  when  we  came  there, 
By  lord  of  Warwkk,  my  lord  Mohan,  and  Mr. 
Coolegotinto  the  three  mat  cbaira,  and  we  got 
BJ  ioid  Wanrick  into  owr  chair,  and  wboi  we 
M  him  there,  we  were  bid  to  go  towarda 
^cwaitH^fieMa,  aa  I  mprehended,  for  thither 
tt  firat  waatogo  ;    andin- 


thecbairs  that  went 

deed  my  lord  Mohon  and  my 

ciU  to  atop  at  the  end  of  St.  B 


lord  Warwick  did 
Martin'a-Une,and 


2|>ked  Mr.  Coote  whither  he  waa  going  t 
be  laid,  be  was  gobg  td  make  an  endof  the 


hisnem;  and  they  aaid  it  ahonkl  not  be  to« 
Bgfat ;  but  praaently  after  three  other  cbaira 
cjNoittg  along,  and  paaaing  before  us,  the  chair 
w  captain  Coote  waa  in  waa  bid  to  go  on,  and 
we  were  ordered  to  follow,  which  waa  done  ac- 
cordingly  ;  just  al  the  torning  of  Green-atreet 
^a  itt  down  oorthne  chain;  and,  I  think,  j  oat 
^bout  the  taming  of  Green*atreet  end  we  ataid 
^  there  came  another  chair  again ;  and  we 
ud  the  other  chair,  upon  my  hnd  Warwkk'a 
^miQg  into  da,  went  away  mm  thence,  and 
^viM  him  to  the  Bagniom  Long  Acre. 

Att  Gen.  You  talk  of  another  chair ;  pray, 
whoee  chair  waa  that? 

OHmm.  Tliere  waa  another  chair  that  waa 
gy  thma^Ml  before  na ;  but  indeed  I  do  not 
pow  wboae  it  waa,  nor  indeed  can  I  aay  who 
Uwutbat  waa  in  it;  bat  thia  I  am  aure,  we 
^cttttotbe  aameplaea;  and.we  met  and  lit 
juiuttbeaametime;  and  ipy  lord  of  Warwick 
*^  for  a  handkerchief  10  bind  np  hia  hand, 
whieb  waa  Moody ;  which  waa  given  bim. 

Att.  Gem.  Did  yea  not  know  who  waa  in 
Ibeothcr  chair  at  that  tiaie  ? 

Gibum.  No,  indeed,  I  did  not  know,  1  will 
Mwreyoo. 

AtL  Gen.  Pray  did  you  not  know  where 
uat  other  chair  took  the  other  gentleman  op  f 

M<^ion.  No,  indeed;  mr,  I  did  not. 


AiL  Gen.  4hray,  what  tiUe  of  the  night 

i»itP  . 

Gikion.  It  waa  between  one  and  two  in  the 
mormng. 

An.  Gen.  Yoa  talk  of  hia  hand  bemg  hurt; 
and  that  he  called  ibr  a  handkerchief :  iKdyou 
aee  hia  hand  bleed ;  and  pny^  in  whbt  natdre 
waahiawoand? 

Gibwn,  My  k>rd,  all  I  can  aay  ia,  there  wna 
blood,  and  he  wanted  a  handkerchief,  and  had 
one^  for  he  aaid  hia  band  waa  hurt;  bat  ia 
troth  I  did  nottake  any  notice  what  that  hnit 
was,  I  did  notaeeit;  if  my  partner  took  notice 
of  it,  ao;  hut  elae  I  can  aay  nothing  to  it ;  baft 
the  handkerchief  waa  afterwarda  aaked  agam» 
and  could  not  be  had. 

L.H.S.  Would  my  kird  of  Wmwick.  aak 
thia  witneia  any  qneitrona  ? 

Earl  of  Warmick.  No,  my  lord. 

Att.  Gegi.  Then,  my  lord,  onr  next  witneaaea 
are  Robert  Applegaie  and  Peter  Cairo,  who  will 
give  your  loidahip  an  aocoant  who  they  teriied 
atthntime. 

X.  H.  S,   Whom  doyoa  caflfiratP 

Alt.  Gen.  Robert  Appbgate.  (Who  wad 
awom.) 

X.  H.  S.  Whatqaaationa  do  yoa  aak  him, 
Mr.  Attorney  r 

AU.  Gen,  I  deaire  that  he  would  aeqaaint 
your  lotdabip,  what  be  knowa  of  whet  paaaed 
at  the  Grey  bonnd-Uvent  an  the  Strand,  the 
89th  of  October  laat,  whom  he  carried,  end 
whither  he  carried  them  ? 

Appkgme.  My  lord,  about  one  or  two  in  the 


Grey  bound  tavern  in  the  Strand,  Mr.  Locket'% 
fbr  aiachte  and  cbaira ;  there  waa  no  coach  to 
be  bad  that  couki  be  heard  of;  but  coming  up 
to  the  door,  they  aaid  they  wanted  aiz  cbaira  ; 
and  when  we  were  there  at  thedoor,  there  came 
eat  first  my  lord  Warwick,  capt  Coote,  and  my 
lord  Mohon ;  capt.  Cootegot  mto  the  fiiat  chair, 
and  what  directiona  be  gave  them  I  cannot  tall ; 
my  kird  of  Warwick  got  into  the  neit ;  and  mto, 
onre,  which  vraa  the. third,  my  lord  Mohua 
came  11)9  end  bid  na  take  him  up  and  carry  him 
towarda  Weatounater,  and  he  ordered  ua  to  fol- 
low the  cbaira  before :  inat  aa  they  turned  at 
St  Mai1in'8«lane,  my  lord  Mohan  called  out 
and  deaired  to  atoPf  and  at  the  Croaa  Keya 
tavern  back-door  all  the  three  chain  cara^  up 
together ;   and  tbeli  my  h>rd  of  Warwick  and 

capt.  Coote 

ther ;  and  ' 

my  lord  of  Warwick  &men  eap^ 

fisr  it,  and  out  it  by  till  anc|ther  day  ;  what  it 


e  and  itiy  locA  Mphipi  talked  toge- 
V  could  hear  myrlord  Mohan  and 
'  Warwick  deriqacap^  Coote  to  de- 
»ut  it  by  till  ancither  day  ;  what  it 
leennottell:  but  while |h^. were 
talhbff  thm, three  cbahanHire  came  open 
the  other  aide  of  the  way;  and  capt.  Coota 
would  needa  go  forward,  and  nory  bird  Mohan 
and  my  lord  of  Warwick  went  with  bim  ;  and 
ao  they  were  aU  aet  down  at  tbe.-lower  end  of 
Leioeater-fielda,  at  Green-atreet  end.  But  in 
truth  I  did  dot  aee  where  the  other  three  ch«in 
aet  down  those  they  carried. 


f»3 
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■ftCfWApify 


■ayooteUP 

Appkg^U.   I  MMt  leH  wliclliflr  I  ImiI 

lighted  my  pi^,  or  jast  ligbdng  it,  when  I 

1  agiin ;  upM  whioh  we  nm 


••7lh«fihim 
'   r;  birtl  M 
hei 


sl: 


mwilhoareliairtowanbUM  upper  and  of  the 
ioUi,  nnd  thm  I  iM  toe  my  lord  4^  Warwick 


within  the  raib,  who  bid  nt  pot  ovw  our 
inlatheMdi;   hot  wc  told  him,  if  we  did,  we 
oonld  wot  set  it  o?er  again ;  and  ao  we 
wilbonr.chairtotbeoanierofthe  ftdda 
ithere,  thete 


ffVneh,  who  hid  OS  eptai  omr  chair,  and  let  Uot 
iB,forhed«lheli«rebewaaadeadaHni|  and 
MM  that  wo  did  take  hM  in,  and  he  bid  na  earrr 
him  with  all  theapeed  we  eanid  to  the  B^fnio 
in  LQng-Acr^  and  my  laid  of  Warwick  got 
into*another  chair  behiMl ;  ao  we  went  to  Lo^- 
Acre ;  and  when  we  came  to  Ae  doer  of  the 
Bagnio,  and  oaptam  Franch  came^nt  of  the 
ehiar,  ho  wna  ao  weak  that  he  tell  down 
aphn  hif  hneaa ;  and  whtn  ho  came  ool,  I 
aafced  who  shoold  pay  me,  and  dewed  to  bo 
diacharged  ;  and  the  earl  of  Warwick  aaid, 
Iknnn  ye,  call  inr yonrriioneyto-BMaow;  ao 
they  both  went  io  atthc  Begnio  door  together. 
,  Jit.  Qm.  Pkray,  who  palled  forthe  chair 
first,  captain  Preiich,  or  my  hMd  ef  Warwick. 
kilkoMdi? 

j^lMe,  I  cannot  taB ;  hot  when  I  brongfat 
vp  my  «nr,^  I  firat  saw  juylaid  of  Warwick, 


andhewonldhaTehadi 


lthechau>o?er 


the  ndlfl,  and  I  told  him  we  oonM  net  get  it 
oter  again,  and  ao  want  np  to  the  npper  end  of 

Ait,  Qm,  If  yon  ibat  apol»  with  my  kvd  of  < 
Warwick,  why  did  yon  nbt  carry  my  lard  of 
Warwick? 

Jjij^i^e.  Indeed  I  cannatteH ;  bnt  I  aqp. 
peao  It  waa  becanae  he  did  not  come  ao  aoon 
mtof^hoilelda  as  captain  French,  or  did  not 
came  the  same  way. 

Att,G9m.  Pkmy,  do  yoo  remember  any  thiiwk 
that  happened  juat  at  theircarryin^oapt  IfimA 
(Mmyf 

il^;pl0£falr.  Before  he  went  into  the  chair,  he 
alopped,  and  irauld  have  pnlled  off  hiadoatha, 
hnt  we  wooM  not  let  htm. 

Ait.  Gen.  Did  you  aee  any  sword  cant 
French  hadr 

A^piegat€.  Idideeon^owordthatlcanaay 
diraotly  was  a  award ;  hot  capt.  French  had 
aamethiog  m  hia  hand,  hut  what  it  waa  1  can- 
•at  tail. 

Att^Gen.  What  wns  it  that  he  aaM  to  yon, 
When  he  first  went  into  the  choir  ? 

kgtOe.  Be  dasifed  to  bo  earned  to  the 
I)  for  ho  aaid  ho  behaved  ho  wns  a  dead 


C heard  himeaynny  thing  at  all  when'he 
went  kilo  thn  cUr  at  t 


Am.  Gm.  ftny  Mend,  leoaHect  yonrsslf,  if 

the 

Appltg^iie.  I  did  not  hear  hkn  mention  any 
diingatalL 

^.  Oen.  9Wy  wfantdid  jMbWBiylMd 
of  WafWNkaayntthaltiMr 


Jfpkgai0.  Truly,  I 
mention  any  thing  at  all 
hearmy  lofdlUinnaaY, 
pmrail,  in  8t   Maitin's- 
Coote  to  go  heme,  that  if  tksy  did  go  ha  wavld 
go  and  see  It 

.^.Gf».lfthcydidgo;  whodidhcMsn 
by  they? 

AfpUgaie.  My  lerd  Warwick  and  caphua 
Cooto  that  were  m  the  other  cbaka  I  diecevas 
nobody  else  to  speak  to. 

AU.  Gm.  WaathereinytaBLoffig;htmgor 


Afpk^^U.  No^  indeed,  I  do  net  know  of  any 
difference  there  waa  between  them. 


L.R.S.  Ifylord  Warwkk«  will  your  tad 
thiawitncmaay^»stiQ.s? 

beasked,WbolherIdidnel 


shin  aak  thia  witncm  any  ainsi 
Eariof  IForwidk.  Mybid, 


he  may 
to  pot 
to  hart 


off  the  goiag  into  Leiecster-fielda,  i 
aU  thiiM  ki  ahme  till  to*morBOw. 

AmkgtiU.  My  lard,  I  cannot  soy  any  thiag 
of  tfiit;  bnt  I  £d  hear  my  Knd  MohoB  big 
heartily  of  captain  Coato  to«o  hooML  nni  let 


heartily 
the-     ' 


ahwe  till  another  ' 

a 


tily  for  an  akna  at  a  door,  than  he  did,  that  tbcy 
m^t  nat  go  hno  the  fields  tfien;  hot  I 


not  say  that  I  heard  any  thing  that  my  lord  sf 
WarwidL  aaid  about  it 

L.  J7.  &  WHl  yonr  lerdship  Mk  hkn  any 
other  ^cstiooa? 

£ari  of  R  arwtdk.  Mo,  my  kid. 

£.  M.S.  Did  mylonl  of  Wannck  expimi 


any  meiination  to  go  on  ? 

Ajfpkgmtt.  Indwd  Iknaw  net  any  thing  one 
wav  or  other. 

h.Je0rty9.  Myloids,ifl  am  not  miatakeBi 
hodidaiqr,ilmt  hedidnot  aeeany.thmg  of  is- 
in  my  lord  of  Warwick  to  go  on  :  bat 
if  yonr  lonWiipa  pisaae,  that  he  msy 
be  asked  tUs  qosstion,  Wliother  ho  fid  see 


anythinipin  my  lord  ef  Warwick  that  i 
any  incknation  to  the  contrary  ? 

AppUgMic.  Ail  thati  can  any  ia,  I  hcsri 
my  lord  Bfohun  aay,  Fny  Icfsgo  home  sad 
lie  aU  together,  and  let  na  pot  off  tUs-kasiDsw 
toanethertkne;  hntindsedldonotumiiidwr 
that  my  lord  of  Warwick  aaid  one  word  ef 


going  any  wayhaci 

Ait.  Gm.  Ptmjf  who  did  my  lard'  iUas 
speak  these  words  to  ? 

Applmtm.  My  lead  Mohnn  apoke  to  my 
kard  of  Warwick  and  captam  Coote,  hath. 

L.  R.  3.  Mr.  Attonwy,  who  ia  yonr  nsA 
witncm? 

Ait.  Gm.  Peter  Cairo.    [Who  wm  swan.] 

X.  J7.  S.  What  do  year  ask  has  8irr 

Ho  waa  the  other  dkak^man  «bs( 


Mt.Gm. 

carried  my  lordMohnni  Fray,  wii  yon  pn 
my  lerda an  acoannt  what yookuownasssd at 
the  time  when  yon  cainsd  my  lard  Mahna  ts 
Lsicestcr^fioldftf 
Catro.  I  and  my  fellow  carried  m  M 
from  the  QreyhonBd^tasnni  m  die 
tiU  wecamoto  the  tmmnf  up  of  8L 

Nirtiii'f-haOi  wkeiemy  M^' 
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Ifaat  ol^r'fhrte  cbaira  might  stop,  and  that  they 
mieht  go  down  to  Westminster,  and  that  my 
lord  Warwick  and  capt.  Coote  would  go  thither, 
and  be  woiild  wait  upon  tliem  to  their  lodging ; 
capt.  Coote  made  answer  again  something,  but 
what  I  cannot  tell,  and  his  chair  went  on ;  and 
my  lord  Mobun  did  say,  if  they  went  forward, 
he  woald  follow,  thenif  and  see  what  would 
come  of  it. 

Att.  Gen,  What  did  you  see  happen  while 
yoQ  were  in  St.  Martin's- l&ne  ? 

Cairo,  There  were  other  three  chairs  that 
went  by  while  we  stood  at  the  Cross- Keys 
ta?em-aoQr,  and  captain  Cobte's  chair  going 
forward,  we  followed  and  went  to  the  end  of 
Leicester-fields,  at  Green-street  end ;  and  there 
all  tbree^went  out  of  their  chairs  and  walked 
up  the  paved  stones  of  the  square ;  my  lord  of 
Warwick  asked  ray  lord  Mobnn  if  he  had  any 
silver,  and  three  shillings  were  given  for  the 
three  cbahs,  and  they  went  from  us,  and  bid 
OS  go  about  oar  business ;  and  in  a  little  while 
after  we  heard  a  noise  from  the  upper  end  of 
the  fields,  calling  chairs,  again. 

Att.  Gen,  iSd  you  obserre  any  thing  of 
quarrel  or  difference  between  them,  or  any 
clashing  of  swords? 

Cairo,  Indeed  I  heard  nothing;  of  any  quar- 
rel, for  we  were  at  the  lower  end  of  the  square, 
at  Green-street  end ;  and  when  we  heard  them' 
call  for  chairs  again,  we  went  np  towards  the 
npper  end  of  the  fields ;  and  when  we  came 
there,  we  heard  one  bid  us  bring  lip  the  chair 
over  the  rails. 

Jtt.  Gen.  Who  was  that? 

Cairo.  Indeed,  my  lord,  I  cannot  ^11,  for  I 
was  behind  the  chair,  and  could  not  see  who  it 
was ;  but  we  sayine  that  we  could  not  get  it 
oreraffmin  if  we  did,  we  went  up  to  the  upper 
end  of  the  fields,  and  there  was  capt.  French, 
1  think  it  was,  tdr  I  did  not  perfectly  see  him, 
being  at  the  hind -part  of  the  chair  ;  and  we 
went  on  to  the  bagnio  in  Long- Acre ;  and  I  did 
see  my  lord  Warwick  come  out  of  his  chair 
at  the  bagnio  door,  for  there  they  were  set 


Att.  Gen,  You  say  you  saw  my  lord  of 
Warwick  at  the  bagnio  door;  did  yon  see  tiny 
sword  {as  my  lord  of  Warwick  had,  or  capt. 
French? 

Cairo,  No,  I  did  not  see  any  sword  at  all  of 
either  of  them. 

Att.  Geri. '  What  do  you  know  of  capt. 
French  bis  declaring  he  was  wounded  ? 

Cairo,  I  think  it  was  either  when  he  went 
into  the  chair,  or  in  Newport-street  end,  he 
called  out  to  have  the  chair  opened  ;  for,  says 
be,  I  think  I  am  a  dead  man,  and  would  have 
pnlkid  off  his  cloatbs ;  and  when  we  were  at 
the  bagnio  door,  we  tarried  a  pretty^while  till 
they  got  them  up  to  let  them  m  ;  and  asking 
if  we  should  wait,  my  lord  of  Warwick  bid  us 
come  to  that  house  to-moitow  m'oming  for  our 
money  ;  and  they  went  in  together  into  the 
-  house,  but  I  never  heard  any  one  word  of 
quarrel  or  dissatisfaction  passed  between  tbem. 

An.  Gen.  This  witness  speaks  \o  the  sjime 
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purpose  as  theothei'did ;    and  I  think  we  need 
not  trouble  your  lordship  any  further  as  to  that. 

L.  H.  S.  Would  ray  lori  of  Warwick  ask 
him  any  questions  f 

Earl  of  Wamick,  No,  ray  lord. 

Att.  Gen.  Then  our  next  witness  is  one 
John  Palmer.    (Who  was  sworn.) 

'  Att:  Gen,  P^y,  will  you  give  ray  lords  an 
account,  who  it  was  yon  did  carry  in  your  chair 
the  39th  or  dOthof  October  last,  and  whither 
you  carried  him  P 

Palmer.  About  oije  o'clock  in  the  morning, 
the  SOth  of  October,  we-  were  called  to  the 
Greyhound  Tavern  in  the  Strand,  to  Mr. 
Locket's,  and  there  we  took  up  a  gentleman, 
one  captain  French. 

Att.  Gen,  Whither  did  you  carry  him  ? 

Palmer,  He  bid  us  go  to  Leicester-fields. 

Att.  Gen,  What  din  he  particularly  say  to 
you  P  • 

Palmer.  There  wera  three  other  chairs  thflt 
were  just  gone  before  from  the  same  door,  and 
he  bid  ns  get  before  allthose-chairs;  and  just  as 
we  come  to  St.  Martin's- lane  end,  we  saw  there 
were  threeother  chairs  set  down  before  us  over 
against  the  Cross  Keys  tavern  back  door. 
'  Att,  Gen,  Well,  what  did  you  do  then  ? 

Palmer,  So  we  went  before,  according  as  we 
were  bid,  unto  Leicester-fields,  and  at  tho 
Upper  end  of  the  fields,  by  Leicester-house,  we 
opened  the  door,  and  captain  French  came  out, 
and  he  gave  us  a  shilling,  and  we  went  away 
about  our  business. 

Ait,  Gen.  Were  there  any  more  chairs  there 
that  went  with  you  ? 

Palmer.  There  were  two  more  ch^rs  that 
set  down  two  other  gentlemen  by  Leicester- 
house,  and  we  came  away  when  we  were  paid ; 
thai  is  all  I  know.    ^ 

Att»  Gen.  Did  you  see  any  other  chairs  be- 
sides your  three  when  you  came  down  again, 
or  any  ether  gentlemen  ?  '    ^ 

Palmer.  We  did  see  some  gentlemen  walk- 
ing up  about  the  middle  of  the  square  when  we 
came  down,  but  we  made  what  haste  we  could* 
away  -home,  it  being  late  on  Sunday  morning. 

Ait,  Gere,  Did  yon  observe  any  fighting 
when  you  were  in  the  field  ?  ^     ^ 

Palmer,  I  did  not  hear  or  drscem  any  fight- 
ing while  I  was  there. 

,  Att,  Gen,  Did  you  hear  of  any  quarrelj  or 
any  thing  between  any  of  them,  and  whom, 

Palmer.  No,  1  did  not  know  of  any  quarrel, 
or  hear  of  aqy  thing  at  all,  I  do  assure  you. 

Att,  Gen,  All  that  he  says  then,  my  lord, 
is,  That  he  carried  <iapt.  French  to  the  upper 
end  of  Leicester-fields,  and  there  he  left  him. 

L.  H.  S.  Would  my  lord  Warwick  ask  this 
witness  any/ioestioDs  P 

£.  of  Wdr.  I  desire  he  may  be  aske<l,  whe- 
ther be  knows  who  were  in  the  Chsfhrs  that 
were  in  St.  Martin'sOane,  when  they  passed 
by? 

L,H.S,  You  bear  the  Question,  What  say 
onto  it? 

Palmer,  There  wnre iHt^O'^hairs,  but -who 
3R 
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they  W€re-thaEt  were  in  tl^m  I  c«im«|,  Id  di^ 
rectly  ;  but  as  they  sAid,  wb^D  ^  tbey  set  tbem 
^wn  at  licicestf  ri>field0,  tbey  were  my  lerd 
Warwick,  my  lord  MobuD,  and  Mr.  Cootr* 

AH.  Gen,  Who  was  it  that  said  fo  f 

Palmer,  Qome  of  tbe  otber  ckytniieo  when  I 
eatne  by. 

X.  a.  S,  Mr.  Attorney,  who  is  yiMir  next 
'  witness? 

Ate.  Gen,  We  sball  call  9f«l  tl|e  cblinB«i 
tbat  carried  Mr.  Dockwra  and  Mr.  Jaipee : 
CallJadwoo tbe  chakioiin'  (Wbe w^eawem.) 

Ait.  G€n.  Tbis  man  earned  eap|.  James ; 
Pray  aoqaaint  my  lords,  who  yoQ  dU  Uke  m 
at  Locket's  io  tbe  Btvftod  oo  dm  fl9^  or  SOlb 
of  October  last,  and  wbitbcr  you  conied  iMm  f 

JackiQn.  I  eeftied^capt.  Jtmnffom  I^oefast's 
in  Mie  Straod  inio  lieicester-^elds. 

Ati.  Gen.  How  nuiiy  obm  wefse  ypu  ffcat 
went  ?  • 

Jachum.  Tbere  were  two  moro  tbift  wont 
wben  I  went ;  tbere  were  six  in  ell  tbe!  took 
up  gentlemen  tbere,  and  we  wem  the  last  but 
ope. 

Ati.  Gen.  Can  ^oq  tell  who  were  in  tbe 
otber  three  first  chairs  ? 

Jackton.  I  do  not  know  who  were  in  the 
oilier  chairs,  bnt  I  beard  my  lord  Mohan  at  the 
door  of  tbe  hoase  desire,  that  tbe  busioeis 
might  be  deferred  till  to  morrow  momioff : 
there  were  six  gentlemen  at  tbe  door,  but  triuy 
who  tbey  all  were  I  cannot  tell, 

Au.  Gen.  Who  did  my  lord  Mobwi  ipeak 
tbatto? 

Jackson.  Indeed  I  do  not  know  who  be  spoke 
it  to. 

Att.  Gen,  What  anewer  wm  nwde  Io  my 
lord  Mobun  P 

Jackson.  Truly,  there  was  no  answer  that 
I  beardj  bat  we  all  went  eway  aoon  afWr  that, 
and  we  were  bid  to  go  to  Leicorter-fields  to  fol- 
low  tbe  other  chairs ;  and  when  we  oame  to 
the  otber  end  of  Leicester- fields,  we  set  down 
captein  James  by  tbe  Standard  U?em,  and  be 
gave  OS  a  shilling,  and  bid  as  go  our  ways ; 
ao  we  went  our  way,  and  I  heard  nothing  af- 
terwards, bat  caipe  away  down  the^  fields,  end 
there  were  three  chairs  that  stood  att  the  bottom 
of  the  fields ;  and  we  asked  them,  what  they 
sUyed  tbere  for  f  And  tbey  said,  to  fiU  a  pipe 
of  tobacco:  And  presently  after,  we  beerd  eall 
chairs  again ;  but  it  was  late,  and  it  was  Sunday 
morning,  and  my  partner  said  let  us  go  away 
home ;  and  we  did  so,  we  went  direcdy  home. 

Att.  Gen.  Did  you  carry  nobody  buekf 

Jackson.  No,  w2  carried  ndbody  back. 

Att,  Gen.  My  lord,  we  have  done  with  this 
witness ;  our  next  witness  is  one  Richard  Sd- 
wards,  and  be  was  one  of  the  chairmen  that 
carried  Mr.  Dockwra.    (He  was  sworn.) 

Att.  G£n,  Pray  wiH  you  acquaint  iny  lords. 
Whether  you  carried  a^y  body  irom  Locket's 
the  ^th  of  October,  and  who  it  wns,  and  whi- 
ther yt»u  carrif^d  him  ?  ^  ^ 

Edteards.  I  do  not  know  who  i'caiiied, but 
they  were  calling  coaches  at  the  Gi«yh«mnd 
Urera  in  the  Stnad,  and  no  coaches  coming. 


tbey  celled  Ibr  ehainy  end  so  ov  ebiirwii 
hrougbt  up. 

Att.  Gen,  When  ymi  eme  them,  who  « 
you  see  there  ? 

Edwards.  Indeed  I  did  not  knowmylonlflr 
Warwick,  nor  my  knd  Mohan,  nor  any  of 


Att.  Gefn.  Well,  what  do  you  know  ?  tdl 
my  lords  what  happened. 

Edwards^  When  we  were  tbeve,  there  west 
two  into  two  chairs  ;  and  my  lord  Mobnn  stid, 
or  another  irentleinan,  I  cauoot  tell  wlucb,  tbat 
the  oheirs  slioukl  not  go  away,  thai  tbey  wosM 
kill  aay  men  thatshouU  go  away ;  and  % 
went  out  of  tbe  chaiis,  aad  weoi  into  ito 
hoAweagaia. 

Att.  Gen,  And  what  happened  afUr  tbey 
went  into  the  bouse  again? 

Edaardi.  After  tbey  weot  out  of  the  duirt 
into  the  hoaaeoflain,  aa  I  was  tiM,  my  lord  of 
Warwick,  my  &rd  Mohuo,  and  Mr.  Coote, 
went  into  tbrse  ohaico,  and  weat  away  fnna 
thedopr;  and  tbere  wiere three  chain  of  vt 
that  went  last. 

'  Att,  Gen.  Whither  did  you  go  with  yoar 
chair  P 

Edwards.  We  went  to  the  Standard  tarn 
at  the  end  of  Lenester-fields,  and  whea  wi 
come  to  the  tavern  door,  we  asked  bin  if  ve 
sboald  knock  at  the  door;  be  said  no;  bsthi 
garo  us  a  sbillifiig,  and  bid  ps  go  aboat  m 
business,  and  so  we  did,  ibr  we  went  sheer  awij 
to.Cbaring-Croos. 

Att.  Gen.  Pray  can  yon  tell  who  were  in 
the  other  chairs? 

Edwards,  IVnIy  I  canaol  tell  any  nan  tbat 
was  in  our  three  chairs,  for  I  was  the  bind' 
chairman,  and  did  not  know  any  of  then. 

Att,  Gen,  My  lord,  I  desire  to  know  wbil 
he  means  by  hind-cbairroaa  ? 

Edwards,  My  lord,  ours  was  tbe  last  dair 
that  went  to  L«oester-fieldB,  and  I  was  bebiid 
the  chair,  and  never  couM  see  anv  of  tbem,  it 
being  so  very  dark  after  tbey  took  tbe  chaiis» 
till  we  came  to  Gharing-Groas,  atSt*  Msrtio's- 
lane ;  and  then  I  could  not  see  who  the  ^- 
ticolar  persons  were  that  were  in  thecbairs; 
nor  indeed,  whose  the  chairs  were  that  earned 
them. 

Att.  Gen,  Whet  hour  was  it  ? 

Edwards.  It  was  very  late,  between  one  ind 
two  in  the  morning ;  it  was  past  one  before  va 
were  called  out. 

Att.  Gen,  You  say  you  went  t&  tbe  opp^ 
^d  of  Leioester-fields  with  two  otber  chain; 
pray  did  yoo  see  any  other  chahra  afterwaitbi 
and  where  ? 

.  Edwards,  We  saw  three  chairs  at  the  Isvv 
end  of  the  square,  as  we  came  down  by  Greo- 
street  end,  and  we  asked  them,  what  thcf 
stayed  tbere  for ;  and  tbey  said,  to  light  a  pip* 
oftobaoeo. 

Att,  Gen,  Pray,  who  ha^  been  canied  b 
those  chaiis,  can  you  teU  P 

Edwards.  1  did  not  see  them  sot  downai^ 
body,  and  I  cannot  tell  who  Abey  carried;  •» 
as  ior  the  person  thai  w%«mled,  I  dtdootse 


SBl]  Jbfr  ike  Murder  ^Richard  CogU^  esq. 

iBOebiSfletbinitofaMMrlHiH,  nor  know  wfa« 
lie  was ;  bat  we  went  away  m  soon  as  W9t  we 

AtL  Gtn.  I  bare  one  qoeatieii  mote  to  ask 
yea;  joa  say,  that  my  lord  of  Warwiek  at 
Ike  tavern  door  >id  yon  stay,  and  thiH  node 
should  go  away,  and  swore  he  would  run  any 
vmm  thnrogh  dbat  shouM  go  away  ? 

Edmanb.  It  was  mykni  Mohun ;  and  then 
two  dMt  kad  gone  into  thecbain,  went  hito  the 
iwose  again. 

AU,  Oem,  Did  not  yon  say  that'  there  was 
name  talk  of  gningto  WestminfittT? 

Edmardt.  My  toni  Mobnn  did  talk  or  going 
to  Westminster,  wken  tkey  went  into  thechaii* 
the  second  time ;  and  I  think  I  beard  Mr: 
€00(0  say,  he  wonld  niake  an  end  ef  it  then, 
nnd  he  would  kiH  any"  man  that  would  not  go 
ftrwnrds  to  Leioester-Mdt. 

i.  H.  S,  My  lord  Warwick,  will  yoa  ask 
this  witnesit  any  mere  Mestions  ? 

finrl  of  Warwick.    No,  my  lord. 

X.  H.  S,  Mr.  Attoiney,  hate  you  imy  moftf 
CTidence  to  eall'P 

Att  Gen.  My  lord,  the  next  piece  of  evi- 
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p  my  lond  Warwick  and  capt, 
there:  and  the  witness  that  we  shall  call  is 
S^»nA«t,  and  he  is  a  servant  at  the  Bngnio  in 
liong-aere,  and  hewill  ac^aint  yoor  lordshipi 
wbo  came  tbiAer  the  5dtb  of  Oetober  last,  and 
what  happened  there. 

L.B.A  WhatJnkisntfDief 

Ai$.  Ben,    Henry  Pomftet 

X.  H.  S.    Is  he  sworn? 

jftr.  Oe^    Yes,  my  h>rd. 

X.  It.  S.  What  is  it  that  yon  enrnine  Mm 
nbout  r  What^pEMstions  do  yon  ask  him,  Mr. 
Attorney? 

Att.  Gen.  Who  came  to  bis  master's  honse, 
and  at  wbnt  time  they  came? 

Fo/rfrei:  My  lord,  on  Sunday  the  JMMli  of 
October  Ihst,  between  two  and'  three  in*  the 
OM>ming;  there  came  to  my  master's  door  the 
earl  of  Wnrwidc,  and  knocked  at  the  4<x>r, 
and  there  was  capt. ^French  with  him;  and 
wiieii-tfaey  were  let  m,mv  lord  of  Warwick 
told  me  that  capt.  Frencn  was  wounded,  and 
he  himself  had  a  woond,  ttid  be  desired  Aat 
wiy  master  mig4lt  be  called  up  ibr  to  drees  the 
wounds;  especially,  because  capt  Freneb 
was  very  inuch'wobndted;  whicfa  aceordii^y 
was  4lone  in  about  a  quarter  of  an  hour  after 
they  werebrouffhtin. 

AU.  Gen.  Did  he  desire  to  b6  ooncealed 
when  he  was  come  in  f 

X.  jff.  3:  or  whom  db  yon  speak^  Mr. 
Attorney? 

MK  (Sen.    My  kml  of  Warwick.* 

FemfrtU  He  di4  desire,  that  if  any  body 
nnked'  fbr  him,  it  should  be  said  be  was  not 
ttiere. 

^r.  (9en:  Pmym  what  condition  did  my 
lord  of  Wa];:wick  seem  to  be  in  atthat  tknef 

Fimifrek.   Ifosetaed  to  be  very  much  ctou; 


wbM  he  had  bis  tf^ord,  and  which  was  drawn, 
was  veiy  much  bloody. 

Ait.  Gen. .  Wan  thesword  bloody  that  he  had 
in  his  hand  ? 

Pomfret.  The  blade  was  bloody  ;  but  wbe- 
thisr  it  was  all  orer  bloody,  I  cannot  tell ;  there 
was  besides  some  blood  upon  the  shell ;  it  was 
▼ery  near  all  over  bloody,  as  I  remember. 

Ait,  Gen.  Fhay,  friend,  consider  what  you 
swore' at  the  Coroner's  Inquest  about  the  brood 
upon  the  sword. 

Pomfret.  lodeed  1  cinnot  say  it  was 
Moody  all  lilone  the  blade;  but  there  was 
bkiod  upon  the  shell,  and  there  w^  bfood  upon 
the  inside ;  it  Was  so,  to  the  best  of  my  1^ 
mombiance. 

AU.  Gen,  What  condition  wriB  Mr.  Frenches 
sword  in? 

Pemfret.  Be  bid  a  drawn  aword  in  his  hand, 
but  I  did  not  peroenra  it  had  any  blood  upon  it : 
it  was  a  large  blade. 

Att,  Gen.  How  do  you  know  what  sort  of 
swoM  Mr.  Frendi^s  was,  and*  in  what  condition 
it  was? 

Pontftet.  Be  desired  me  to  take  no^  of 
it  nenr  miondng,  and  I  did'  so ;  and  th<§re  wan 
no  blood  upon  it. 

Jite.  Gen.  Jtfow  came  you  to  be  desired  to 
take  notice  of  what  passed  there  about  the^ 

Pontfrtt.  My  lord,  HlMre  was  three  of  thenn 
the  ne^et  dky,  afeid  onfe,  it  was  said>  WI19  Mr. 
Goofe^s,  and  am>tiher  of  ibem  was  my  foi^  of 
WtfrWick'H,  whfob  I  dbbelieve  Waabk>odylhM» 
the  point  upwards,  veiy  near ;  but  I  cannolT 
direetly'iay  Hutthaf  was  afterwards; 

Ait.  Gen,  Who  brought  in  thai  sword  that 
you  any  Wtts  Mr.  CocU?b  ?' 

Pmfrei.  To  the  bett  of  my  remembrance, 
cant.  ImkWite  Woui^ht  it  in  ;  it  was  almost 
half  an  hour  aAer  my  Ibrd  Warwick  and  capt* 
French  came  into  the  bouse,  when  they  came 
thither. 

An.  GenL  They,  who  do  yoa  mean  T 

Pomfret.  Captain  James  and  he. 

Att.  Gen.  Were  they  let  in  ntesently  ? 

Pomfrei.  No,  My  lord  of  Warwick  had  de- 
sired. that  they  mighi  be  private  there;  but 
when  they  knocked  at  the  door,  my  lord  of 
Warwick  desired  to  know  who  they  were ;  and 
whetf  it  was  uadeHBtood  that  they  were  Mr. 
Jaihes  and  Mr.  Dod^wra,  they  were  let  in  by 
my  lord's  order. 

Att.  &en.  Pray,  which  of  all  the  four 
brought  in  any  swt^rd  in  a  scabbard  ? 

Po^r«^  It  was  captain  Dockwra. 

Att,  Gen.  Pttij^  did  they  appear  to  beallnf 
a  party  ? 

Pomfrtt.  Tbey  weire  gkd  to  see  one  another ; 
and  they  Ulked  a  preUy  while  together ;  but 
ind^  1  cannot  say  I  heard  what  tbey  talked. 

AH.  Gen.  Pray,  do  you  remember  my  lord 
of  Warwick's  sword,  and  what  there  wai 
upon  it?  * 

Pomfret.  It  was  a  steel  sword,  water-gilt, 
and  aft  near  as  I  can  remember,  there  was  Mood 


ccnicdal  that  time,  and  his  fight  iMidi  in    up^nitforthemostpart  from  the  point  upward. 
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Att  Gen.  And  what  did  appear  upon  Mr. 
French's  sword  P 

Pomfret*  There  was  water  and  dirt,  but  there 
was  DO  blood  at  all. 

JU,  Gen,  How  lon^  did  they  stay  there? 
'  Fomfret,  Theyall  continued  about  half  an 
hour ;  and  then  went  away,  all  but  Mr.  French, 
who  staid  there. 

Ait,  Gen.  What  then  became  of  the  others  ? 

Pmfret.  Mr.  James,  Mr.  Dockwra,  and  my 
lord  of  Warwick  went  away ;  and  my  lord  if 
Warwick  desired  particularly,  that  we  would 
all  take  care  of  Mr.  French,  for  he  was  his 
particular  friend ;  and  Mr.  French  continued 
there  till  Sunday  about  one  of  the  clock. 

Att.  Gen.  Was  there  any  discourse  at  that 
time  about  Mr.  Coote  ? 
.  Pom/ret.  Not  that  I  heard  of,  one  word. 

Att:  Gen.  Was  there  any  notice  uken  of 
any  quarrel  that  happened  Mtween  any  body, 
and  who  P 

Pom/ret.  No,  indeed,  J  did  not  hear  them  take 
notice  of  any  ouarrel  at  all  between  any  body. 

Att.  Gen.  Yon  say  Mr.  French,  when  he 
came  into  your  house,  wa^  wounded,  and  there 
vas  care  particularly  taken. of  him  because  he 
was  wounded. 

Pon^ret.  Yes;  my  lord  of  Warwick  desired 
to  take  care  of  him. 

Att.  Gen.  Then  pray,  was  there  no  discourse 
liow  he  came,  to  be  wounded  P 

Pom/ret.  Indeed  I  do  not  know  how  he 
€ame  to  be  wounded ;  nor  did  I  bear  one  word 
of  discourse  about  it;  indeed  1  cannot  say  any 
Ibing  who  wounded  him. 

Att.  Gen.  Pray  will  you  recollect  yourself, 
and  tell,  my  lords  what  sort  of  handle  liad  my 
lord  of  Warwick's  sword  when  you  saw  it. 

Pomfret.  It  had  a  steel  handle. 

Att.  Gen.  Pray,  can  you  tell  whether  the 
ahell  was  open  or  dote  P 

Pomfret.  I  cannot  tell  jusUy ;  I  saw  it,  and 
that  was  all. 

Att.  Gen.  If  1  apprehend  you,  you  say  my 
k>rd  had  a  wound  in  his  hand. 

Pomfret.  Yes,  my  lord,  he  bad  90. 

Att.  Gen.  Pray,  in  what  hand  %vas  it  that 
be  was  wounded  P 

Pongfret,  To  the  best  of  my  remembrance, 
it  was. in  bis  right  hand. 

Att.  G^n.  Pt9ky^  did  tliere  appear  much 
blood  there  P 

Pomfret.  Yes,  my  lord,  indowl  there  did. 

Serj.  Wright,.  You  talk  af  Mr.  James  and 
Mr.  Dockwra's  swords;  pray  in  what  condi- 
tion were  they  P 

Pomfret.  Mr.Dnckwra'asw4>rd.wa8  by  his 
side,  and  not  drawn. 

Ser>  Wright.  WhiU  did  you  observe  of  cap- 
tain James's  sw4>rdp 

Pomfret^  His  sword  was  naked,  and  he  had 
lost  his  scabbard ;  but  how  that  came  I  cannot 
tell;  and  there  was  dirt  on  one  side  of  the 
sword ;  and  be  said  he  had  lefl  his  scabbard 
behind  him. 

Att.  Gen.  Was  there  any  bkod  upon  his 
•irordP 
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Pomfret,  No,  thete  was  no  blood  that  I  did 
see  upon  it. 

Att.  Gen.  Pray  did  tou  see  any  blood  upoa 
Mr.  Dockwra's  sword  r 

Pomfret.  No,  indeed,  I  did  not  see  Mr. 
Dockwra's  sword,  it  was  In  the  scabbard  by  his 
side. 

D.  of  Leeds.  My  lords,  there  has  been  notice 
here  taken  *of  several  swords  that  this  witness 
saw;  and  he  takes  so  far  notice  of  my  lord  of 
Warwick's  sword,  that  he  tells  you  what  sort 
of  hilt  it  had,  and  how  it  was  bloody  fimn  the 


point  to  the  hilt ;  I  desire  he  would  five  yea 

'  h  0"  ' 
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an  account  of  the  length  and  breadth  of  the 
other  men's  swords,  Mr.  Froach,  Mr.  Jama, 
and  Mr.  Dockwra's. 

L.  U.  S.  You  said  just  now,  that  yon  took 
notice  of  my  lord  of  Warwick's  swora,  that  it 
was  bloody, from  the  point  to  the  hilt;  what 
sort  of  sword  was  it  P 

Pomfret.  It  was  a  pretty  broad  sword. 

L.  H.  S.  Did  you  take  notice  of  tbe  other 
swords,  what  breadth  orlen^b  they  were  of? 

Pomfret.  No,  my  lord,  I  did  not. 

Att.  Gen.  Which  was  that  sword  that  wu 
dir^,  as  you  say  P 

Pomfret.  That  was  captain  French's. 

Att.  Gen.  Was  that  a  broad  sword  or  not? 

Pomfret,  No,  it  was.  not. 

Att.  Gen.  •  Pray,  was  it  over  ni||rfat  or  neit 
morning  that  you  saw  the  swords  P 

Pomfret,  It  was  in  the  morning  about  three 
a'clock. 

Att.  Gen.  What  time  did  my  lord  of  War- 
wick, and  Mr.  James,  and  Mr.  Dockwra  go 
awayP 

Pomfret.  My  lord  of  Warwick  and  they 
were  gone  several  hours  before  Mr,  French; 
and  to  the  best  of  my  remembrance,  Mr. 
James  broke  his  sword  upon  the  floor  a^er  be 
came  in. 

Att.  Gen.  IVay,  what  swords  were  there 
in  all  tliat  you  saw  there  P 
.  Pomfret.  There  was  capt.  French's,  capt. 
Jameses,  my  lord  of  Warwick's,  and  one  Mr. 
Coote's,  as  Mr..  French  said  when  it  wtf 
brought  in. 

L.  U.  S.  Have  yon  done  with  this  witoea^ 
Mr.  Attorney? 

Att,  Gen.  Yes,  my  lord,  we  have. 

L.  H.  S.  My  lord  Warwick,  wiU  you  ask 
bim  any  questions  P 

£.  ot  Warwick,  No,^y  lord. 

L.  H.  5.  Then,  Mr.  Attorney,  call  your  ueit 
witness. 

Att.  Gen.  Our  next  witness  is  Tbonss 
Goodall,  who  is  a  servant  at  tbe  Bagpio  la 
Long  Acre,  as  well  as  this  man  that  was  Itft. 
(tie  was  sworn.) 

L.  H.  A  What  questions  do  you  ask  hiitii 
Mr.  Attorney  P 

4tt.  Gen.  My  lord,  I  desire  he  would  ac- 
quaint your  lordships,  what  time  it  was  mj 
lord  of  Warwick  and  capt.  French  came  tohts 
master's  house  P  t^ 

Gcodall.  It  was  between  one  and  two  0*01001 

in  tbe  morning. 
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Att.  Gen.  My  lord,  I  desire  he  woald  ac- 
qaaint  your  lordships  what  be  saw  and  knows, 
VUX  passed  at  that  time  ? 

GoodalL  All  that  I  can  say  is,  that  I  did  see 
m  V  tord  of  Warwick's  sword  blooity ,  and  it  was 
naked  in  his*  hand,  and  I  did  see  a  wound  on 
his  hand :  indeed  I  did  not  see  him  when  he 
iral  came  in,  tor  be  bad  been  there  a  pretty 
while  before  I  saw  him. 

Ait.  Gen,  Pray,  in  what  condition  was  my 
lord  when  you  saw  him  ? 

GoodmlL  He  had  his  sword  in  one  hand,  and 
it  was  bloody  at  the  blade  and  at  the  hilt ;  but 
whether  it  was  Uoody  all  over,  indeed  I  did 
not  take  notice  of  it,  and  so  cannot  give  an  ac- 
countl 

Att.  Gen.  Pray,  what  sort  of  sword  was  it  ? 

Goodall.  Indeed  I  cannot  gire  an  account 
what  sort  of  sword  it  was,  but  it  was  either 
steel  or  silrer  gilt,  as  I  remember;  but  I  did 
take  notice  that  there  was  bkiod  upon  the  hilt, 
that  is,  u^n  the  stiell. 

An.  Gtn^  Was  it  an  open  shell,  or  a  close 
one? 

GoodalL  I  think  it  was  a  close  one. 

Atl.  Gen,  Pray,  did  my  lord  of  Warwick 
fire  any  order  to  be  denied  in  the  house,  or  for 
Mny  concealment  there  ? 

'GoodalL  Indeed  1  did  not  hear  of  any  orders 
given  for  concealing  of  any  body  there  ;  bat 
my  lord  walked  up  and  down  very  much  con* 
cemed. 

Ait,  Gen,  Did  not  Mr.  French  come  in  with 
bim? 

Goodail.  I  do  believe  be  might :  but  I  can*> 
not  say  I  saw  him  when  he  came  in. 

Att.  Gen,  Can  you  tell  when  Mr.  James  and 
Mr.  Dockwra  came  in  ?  How  long  was  that 
after  my  lord  of  Warwick  was  there,  and  Mr. 
French  ? 

Goodall.  To  the  best  of  my  remembrance 
and  knowledgre,  it  was  half  an  hour  after  my 
loiri  of  Warwick  and  Mr.  French  came,  that 
Mr.  James  and  Mr.  Dockwra  came :  I  am  sure 
it  was  so  before  I  saw  them  in  the  house ;  but 
indeed  I  cannot  say  directly  when  they  came 
in,  or  when  thev  went  out. 

Att,  Gen,  Pray,  which  band  of  my  lord  of 
Warwick  was  it  that  was  hurt,  the  right  or 
the  left? 

Goodall,  Indeed,  I  cannot  positively  say ; 
but  1  think  it  was  the  rigbt  hand. 

Ait.  Gen.  You  Ulk  of  my  lord  of  Warwick's 
sword ;  did  you  take  any  notice  of  Mr. 
French's  sword  ?    / 

GoodalL  No,  indeed ;  I  was  busy  about  the 
afiairs  of  the  house ;  I  did  see  my  lord  of  War- 
wick's sword,  but  that  was  by  chance,  and  it 
was  bloody  at  the  hilt,  and  upon  tlie  blade ; 
but  whether  it  were  all  over  bloody,  indeed  1 
cannot  tell. 

Ati.  Gen.  I  desire  to  ask  him, -Wbetlier  he 
can  tell  who  brought  in  Mr.  Coote's  sword 
thitherf-^-Goodd//.  fnd^  I  cannot. 

L.  H.  S.  Mr.  Attorney-General,  have  you 
any  more  questions  to  ask  him  ? 

Mi.  Gen,  No,  my  londf  not  1. 


X.  H,  S.  My  lord  of  Warwick,  will  you  ask 
him  any  questons  ? 

E.  ot  Waroiick,  No,  my  lord. 

X.  H.  S,  Mr.  Attorney,  who  is  your  next 
witness? 

•  Ati,  Gen.  My  lord,  our  next  witness  is  Mrs. 
A.  Goodall,  this  man's  wife.  [Who  was  sworn.] 

X.  H.  S.  What  questions'  do  you  ask  this 
gentlewoman  ? 

Att.  Gen.  I  desire  that  she  would  acquaint 
your  k)rdships,  whether  she  was  at  the  Bagnio 
m  Long- acre  when  my  lord  of  Warwick  and ' 
capt.  French  came  in  ? 

A.  GoodalL  I  was  there  when  my  lord  of 
Warwick  came  in. 

Att,  Gen.  Was  capt  French  with  him  ? 

A.  GoodalL  Yes,  captain  French  was  with 
him. 

Att,  Gen,  About  what  o'clock  was  it  that 
they  came  there  ? 

A.  GoodalL  It  was  about  two  o'clock,  as 
near  as  I  can  remember. 

Ait.  Gen.  In  what  condition  were  they 
when  they  came  in,  pray  ? 

A,  GoodalL  Mr.  French  was  very  much 
woonded. 

Att.  Gen.  Pray,  how  was  my  lord  of  War- 
wick? 

A.  GoodalL  My  lord  had  his  sword  in  his 
hand,  and  it  was  very  bloody,  both  at  the  hilt, 
and  upon  the  blade. 

Att.  Gen.  Did  ypu  observe  any  wound  that 
my  lord  bad  ? 

A.  GoodalL  I  think,  to  the  best  of  my  re-' 
membrance,  my  lord  had  his  hand  wrapped 
up  in  a  handkerchief,  which  was  bkiody ;  but 
•i  was  busy  up  and  down  in  the  house,  and  I 
cannot  so  well  tell  what  hand  it  was ;  I  was 
indeed  up  and  down  there  while  they  were 
there. 

Att.  Gen,  Do  you  know  of  any  orders  that 
were  given  by  my  lord  of  Warwick  to  be  con- 
cealed while  he  was  there  ? 

A.  GoodalL  He  did  desire  the  door  miffht 
not  be  opened  to  any  body  that  asked  for  him, 
and' that  it  might  not  be  said  that  he  was  there ; 
and  when  the  other  two  gentlemen  came  to  the 
door,  be  went  to  the  door  himself,  and  when  he 
saw  who  they  were,  he  ordered  them  to  be  let 
in. 

Att.  Gen.  What  was  the  occasion  of  his 
going  to  the  door  himsdf  ? 

A.  GoodalL  There  was  a  knocking  at  the 
door,  and  he  had  a  mind  to  know  who  it  was ; 
and  when  it  did  appear  it  was  Mr.  James  and 
Mr.  Dockwraj  he  himself  ordered  them  to-be 
let  in. 

Att.  Gen.  How  came  the  door  to  be  open  te 
them? 

A.  GoodalL  Indeed  I  think  he  opened  it 
himself. 

Att.  Gen.  How  long  was  that  after  he  and 
capt.  French  came  in  ? 

A.  Goodall.  Jt  was  about  half  an  hour. 

Ait.  Gen.  When  they  finit  camein,  wha| 
posture  were  they  in  ?  Had  they  any  swords 
m  their  hands? 
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A.  Gm>daU.  I  did  not  poutiTely  take  notitt, 
whether  they,  had  any  swords  in  tiieir  hands, 
nor  what  they  bad  whien  they  came  in. 

Ait,  Getu  Wh|it  bedame  of  them  aller- 
wards? 

A.  GoodaU.  My  Iwd  of  Warwick,  Mr.  James, 
and  Bftr.  Dockwn,  went  away  within  a  little 
while,  and  my  lerd  of  Warwick  ordored  pacti- 
cnlar  care  to  be  taken  of  Mr.  French,  aa  his 
fmsAt  and  be  was  put  to  bed  aAer  his  wounds 
wece  dressed ;  but  I  cannot  teU  what  aAer^ 
wards  heeame  of  my  kurd  Warwick,  aad  the 
other  gentlemm. 

AU,  Gen*  I  think  you  wck  saying,  that  my 
lord  of  Warwick  was  wounded  m  the  hand  ; 
which  hand  was  it? 

.  A.  GoQtkJL  I  cannot  positiTely  say,  whether 
it  was  the  right  or  the  leh. 

X.  H.  a.  Will  you  who  a»  of  the  ting's 
counsel,  ask  this  witness  any  further  ifotetions? 

Alt,  Gen.  No^  my  lord,  we  shall  nik  her  no 
other  ooestions, 

£.  of  Warwick.  No,  my  lordi  nor  I. 

Ait,  Oen,  Then  our  next  witness  is  Henry 
Ainy,  who  is  a  smgnon,  and  lives  at  the  Bagnio 
,  in  Loug-acre ;  and  he  will  ffire  your  lordship 
an  account  what  padbed  within  his  knowledge 
at  this  time  within  his  housci  and  who  came 
thither  wounded,  and  what  particular  care  was 
'  ordered  to  be  taken  of  JOt.  French,  and  by 
whom, 

(Mr.  Amy  was  sworn.) 

AU.  Gen,  I  desire  you  will  give  an  accoqnt 
to  my  lords  what  happened  at  your  house  early 
in  tie  morning,  the  SOth  of  October  last  ? 

Amy.  The  SOth  ofOctober  last,  about  two  of 
the  clock,  I  was  Imocked  up  out  of  my  bed  to 
attend  two  gentlemen,  my  lord  Warwick  and 
captain  French,  who  came  then  into  my  house. 

Ast.  Gen.  -In  what  condition  were  they  ? 

Any.  They  were  both  wounded ;  Mr.  French 
▼ery  much,  and  my  lord  of  Warwick  in  his 
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ticular  directionsy  and  Igr  whom,  to  take  care  of 
Mr.  French  ? 


Att.  Gen.  Did  you  see  any  swords?   - 

Amy.  Yes;  thev  had  both  swords  in  their 
hands,  and  my  kird  of  Warwwk'a  sword  was 
very  bkrady. 

Aii.  Gen.  Well,  Sir,  when^lfaey  c^me  into 
your  house,  what  directions  was  given  by  my 
Ml  Warwick? 

Amy.  He  gave  directions;,  if  any  body  should 
etik  me  him,  they  should  say  he  was  not  there. 

AU.  Gen.  Did  any  body  come  and  ask  for 
Um? 

Amm.  While  wn  were  taking  care  of  Mr. 
Frencn,  and  dressing  \m  wound,  there  were 
asna  penons  came  and  knocked  at  the  door, 
and  my  k>rd  of  Warwkk  did  order,  that  nobody 
Aoaktbe  let  in ;  hot  he  himself  went  to  the 
door,  and  when  he  found  that  it  was  Mr.Dock- 
'tn  and  Mr.  James,  my  k>rd  Warwick  ordered 
that  they  should  be  let  m. 

Ait.  Gen.  PAy  tdl  my  loids  what  ioRowed 
^l^^thttk? 

Aai^  After  we  haAdreaKd.  Mr.  French 

Ait*  Oen.  By  the  way,  was  then  any  par* 


Amy.  Yes,  my  lord  Warwick  dfesiied  me  to 
take  care  of  him  aa  his  paitieaiar  friend. 

Att.Gen.  Well  then,  after  yon  had  dressed 
Mr.  Fieneh's  womid,  what  hafipened  ? 

Amy,  I  dressed  my  lord  Wanvidc's  woood. 

Ait.  Gen.  Pray,  vidmreaboalB  was  my  loid 
of  Warwick's  wound? 

itay.  It  was  near  the  first  jiNnt  of  faisftire- 
finger. 

Atl.  Gen.  Pray,  haw  Isng  did  they  sUv 
there?  ^  --»         --J      J 

Jiay.  After  Mr.  Doekwra  and  Mr.  Jsrass 
came  m,  and  my  bird's  hand  was  dresMd,  tbey 
stayed  a  little  while,  and  they  three  weoc 
airay. 

Att.  Gen.  What  was  said  when  they  went 
away? 

Amy.  My  lord  ef  Warwkk  desired  to  bare 
mat  care  taken  of  Mr.  French  ;  andth^saM, 
Now  let  us  go  away ;  and  they  went  away. 

Ait.  Gen.  Ptay,  what  time  did  they  stay  ia 
your  house  ? 

Ahw.  When  tfiey  wot  away,  I  think  it  wu 
about  half  an  hour  after  they  fisst  cane  in. 

Att.  Gen.  Did  yon  take  notme  of  no  sword 
but  my  lord  of  Warwick's? 

Amy.  No,  not  then. 

Att.  Gen.  Did  you  afterwards? 

ilmy.  Afterwards  in  the  msmmg,  Mr.  Frenoh 
called  for  his  sword,  and  I  looked  upon  it. 

Att.  Gen.  Pray,  in  what  condition  was  bis 
sword?  Was  it  bloody? 

Amy.  It  was  without  bkiod,  only  a  fillledirtT. 

Att.  Gen.  Pray,  did  yon  observe  tfiat  tbef 
talked  of  any  tfoaiTd  that  had  been  betvwen 
capt  French  and  my  tord,  when  they  came  in  ? 

Amy.  No. 

Att.  Gen.  Did  you  ask  them  any  qoeitioiii 
about  it,  the  one  or  the  «ther  ef  them  ? 

Amy.  No,  I  did  not. 

Att.  Gen.  Did  yon  bear  them  say,  how  diey 
came  by  their  wounds ?-*iliny.  No,  I  did' not. 

Att.  Gen.  Did  you  hear  them  tidk  of  any 
body  being  killed,  particukriy  Mr.  Coots? 

Amy.  f  did  not  know  of  any  body  beio; 
killed  till  next  day. 

Att.  Gen.  Did  yon  take  any  notksecf  Jaacs*i 
and  Dockwra's  swords  ? 

ilmy.  TrulVj  1  took  no  notice  of  any  swoidt 
but  my  knil  Warwick's,  while  my  lord  War- 
wick was  there  in  the  house ;  but  the  neit 
morning  Mr.  French  gave  me  his  sword,  tod 
there  was  another  sword  there,  which  Ma 
French  told  me  was  capt.  Coote's  sword. 

Att.  Gen.  When  was  that  ?  How  len^ato 
ray  lord  of  Warwick,  and  James,  and  Dock- 
wra,  were  gone  away  ? 

Amy.  It  was  seme  hours  after. 

Att.  Gen.  When  did  you  hear  of  Bfr.Coofs'f 
being  kiUed? 

i£ty.  About  nine  o'clock  next  moraio;  I 
heard  of  Mr.  Goote's  being  killed; 

Att.  Gen.  Whom  did.you  hearitfiwD? 

Amy.  From  Pcuftet»  my  ssrvaut 

.^^.Goi.  Didc  y<Mf  hsw  M  diiBOim  w- 
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tweM  wy  krd  of  W«nrid[,  cipt  FnBcli,1Ir. 
jMne%  and  Mr.  Dockmra  abtot  it? 

An^.  No,  I  did  not. 

An.  Gen.  Did  they  iiol  talk  hovr  tbese 
wouDds  came  tbey  had ;  nor  (fid  aot  yoft  aik 
who  gave  thoati? 

jia^.  No,  Ididaak  noqaestioBofeitherof 
them :  and  in  half  an  boar  after  tlwy  came  in, 
my  lord  of  Warwick  and  theolber  two  gentle- 
men went  away. 

Att.  Gm.  When  they  left  Franch  tiieie, 
what  orders  were  left  aboot  bim  ? 

Amy,  Only  to  take  care  of  him,  my  tord  of 
Warwick  desired  that. 

Att,  Gen,  l^hat  reason  did  my  lord  give  ihr 
thatP 

Amy.  I  heard  nothing  of  reason,  only -that 
he  was  his  particular  frioid. 

Ati.  Gen,  Did  yon  hear  them  talk  any 
thing,  whither  tbey  would  go^  when  they  went 
nwayp 

Amy,  I  did  hear  some  talk  about  going  into 
theoonntry. 

Att.  Gen.  Do  yon  know  whither  they  went, 
when  thev  went  away  from  yoor  house  f 

Amy.  No,  indeed  I  did  not. 

Att,  Gen,  My  lord,  we  hare  done  with  him. 

X.  H,  S.  My  lord  Warwick,  will  your  lord- 
ship ask  this  witness  any  questions? 

E.  of  War,  I  desire  to  have  bim  asked,  whe- 
ther 1  was  not  wounded  in  the  hand. 

Amy,  His  hand  was  very  bloody,  the  hand- 
kerchief that  was  about  it  was  wet  with  the 
Mood. 

£.  of  War,  I  desire  to  ask  him,  when  it  was 
that  he  saw  capt*.  French's  sword  ? 

Amy,  ft  was  not  before  the  morning  $  it  was 
riKmt  nine  o'clock,  as  I  remember. 

n.  of  Norm.  Before  this  witness  goes  away, 
I  desire  be  may  be  asked  one  question,  whe- 
ther he  can  tell  the  size  of  Mr.  French's  sword? 

L,  il.  S,  Here  is  a  noUe  lord  that  desires  to 
know^  if  you  can  tell  about  capt  French's 
sword,  what  soit  of  sword  it  was  ? 

Am,  As  to  the  blade,  it  was  a  middle^ised 
swonl. 

M.  of  Norm.  Was  it  a  broad  blade  or  no  ? 

Anw.  No,  my  lord,  it  was  not  a  broad  Made. 

X.  H,  S.  Mr.  Attorney,  who  is  yonr  next 
vritncss? 

Att.  Gen.  Capt.  Loftus  Duckinfield.  (Who 
was  sworn.) 

Att.  Gen.    This  gentleman  wiU  acqnaiDt 

Sour  lordships  what  discourse  past  between 
lese  gentlemen  the  next  day  ;   pray,  Sir,  ac- 
2uaint  my  lords  what  yoti  besird  alxwit  Mr. 
^oote's  death,  and  when  and  where. 
Capt.  Dnck.   Early  in  the  morning  I  was 
told  of  this  accident. 
Att.  Gen.  By  whom? 
Capt.  Duck,  Oiie  of  tlie  company,  I  cannot, 
tell  who,  I  think  they  were  all  to^ifetber  then, 
my  lord  of  Warwick,  capt.  James,  capt.  Dock- 
wra,  and  nobody  dse. 
Att,  Gen.  l^hat  was  their  discourse? 
Capt.  Duck,   They  said,  they  believed  cap- 
tain Coote  was  killed. 


Ait,  Gm.  Did  tbey  tell  yon  by  whom  f 

Capt  Duck.  By  Mr.  French,  every  body  M 
say  he  was  hu  adversary. 

Att,  Gen.  What  account  was  given  of  the 
actM>n  ?  '  '         ^ 

Capt.  Dwik.  They  said  it  was  thmein  the 
dark,  and  capt  French  was  his  adversary. 

Att.  Gen.  Yffk  there  any  notice  taken  of 
any  duel? 

Capt  Ifuck.  Yes,  there  was,  between  tfaooCf 
two,  and  the  other  penons  on  both  sides;  and 
it  was  said  my  lord  of  Warwick  waa  friend  to 
Mr.  Coote,  and  my  knrd  Mohun. 

Att,  Gen.  Who  were  on  the  other  side  ? 

Capt.  Duck,   Mr.  Dockwr^  and  Mr.  James: 

Att,  Gen.  Was  thereany  discourse,  who  ac- 
tually ibughtf 

Capt  Buck.  It  was  said,  that  capt  French 
fought  with  oapt  Coote,  as  they  believed,  and" 
Mr.  James  with  my  lord  of  Warwick. 

Att,  Gen.  Did  you  see  my  lord  ofWhrwick's 
sword? 

Capt.  Duck.  Some  time  of  the  day  {  did  ; 
but  1  cannot  tell  whether  it  Was  i  n  the  moiiin|g» 
or  no. 

Att.  Gen.  In  what  eonditiOB  was  it?  Wai  it 
bloody  or  not  ? 

Capt  Dnek,  It wua  steel  sword. 

Att.  Gen.  How  long  did  they  stay  wilhyottr 

CaptJDtfcft.  About  half  an  noun 

Att.  Gen.  Did  they  come  publicly  ? 
'    Capt  Duek.  Wewentaway  In  ft  hackney 
eoaidi  together. 


Att.  Gen.  I^y,  what  discourse  waatherw 
about  oonsuhing  to  go  into  the  coontiy  to- 
gether? 

CaptDttc^  That  might  be  discoqmedybtt 
by  whom  I  cannot  tell. 

Att.  Gen.  Did  my  ford  of  Warwick  tidk  o9 
goii^  into  the  country  ? 

Capt  Duek.  Whether  the  company  talked 
ef  it,  or  my  lord  of  Warwick  in  particular,  and 
the  rest  assoited  to  it,  I  cannbt  well  tell. 

Att.  Gen.  Whither  did  they  go  ? 

Capt  Duek.  I  cannot  directly  tell. 

Att.  Gen,  What  tiipe  of  the  day  wai  it  ? 

Capt.  Dtick.  It  was  about  six  of  the  dock. 

Att,  Gen.  Cannot  you  tell  whither  they: 
went? 

Capt  Duck.  Ca|>t  James  and  capt  Dock-^ 
wra  went  to  the  Ship  and  Castle  in  CornhilV 
about  ftve  o'clock'  or  six,  as  near  as'I  can  le-* 
member. 

Ati.  Gen.  Can  you.tell  what  time  my  lord' 
of  Warwick  went  away? 

Capt  Duck.  No,  I  cannot  tell  what  time  far. 
went  away ,  not  directly. 
;     Att.  Gen.   Can  ydu  tell  of  any  agreement 
amongst  them,  whither  tbey  were  to  go? 

Capt.  Duck.  No,  I  cannot 

Att.  Gen.  What  discourse  or  concern  did^ 
you  observe  past  between  them,  conoemingt 
daptQoote? 

Capt.  Duck.  My  lord  of  Warwick  shewed  { 
a  great  deal  of  concern  for  his  friend  Mr.  Cpote. 

Att.  Gen.  Had  you  any  notice  of  Mr.  Coote's 
death  amongst  you  ? 


991]  11  WILUAM  III. 

Capt.  DucXe.''  We  had  notice  before  we  went 
away  ;  but  I  cannot  tetl  wbet^er  it  was  before 
my  lord  of  Warwick  was  cone, 

AU.  Gen,  Was  it  after  the  discourse  of  going 
into  the  country,  or  before  ? 

Capt.  Duck,  Indeed,  I  cannot  directly  say 
when  it  was. 

Alt.  Gen.  Pray,  what  reason  was  there  for 
their  going  into  the  country  before  he  was 
dead? 

Capt  Duck,  They  beliered  he  was  dead. 

Att.  Gen.  Cannot  you  tell  the  reason  why 
they  would  go  into  the  country  ? 

Capt.  Duck.  No,  indeed,  I  cannot  tell  the 


Ait.  Gen.  Did  you  observe  my  lord  of  War- 
wick's sword  ?  Was  there  any  blood  uix>n  it  P 

Capt^  Duck,  1  cannot  say  his  sword  was 
Moody  at  the  point ;  the  whole  blade  and  shell 
-was  Aoody,  to  the  best  of  my  remembrance. 

Att.  Gen.  What  sort  of  a  sword  was  it? 

Capt.  Duck.  It  was  a  pretty  broad  blade,  a 
hollow  blade,  and  a  hollow  open  shell. 

Att.  Gen.  Was4here  any  discourse  concern- 
ing capt.  French  ? 

Capl  Duek.  Yes,  they  thought  he  was  very 
in  wounded. 

Att.  Gen.  Was  there  any,  and  what  dis- 
coone^  who  should  give  my  lord  of  Warwick 
his  wound  ? 

Capt.  Duck.  It  was  said,  they  believed  capt. 
James  gave  my  lord  his  wound. 
,  Att,  Gen.    Fray,  was  there  any  blood  upon 
Mr,  James's  sword,  or  was  he  wounded  ? 

Capt.  Dujc/c.  I  saw  no  wound  upon  capt. 
Jarne^,  that  I  know  of. 

L.  H.  S.  Do  you  believe  that  my  lord  War- 
wick's sword  was  bloodied  with  the  hurt  of  his 
awn  hand,  or  any  otherwise  ? 

Capt.  Duck.  I  cannot  tell ;  it  was  a  cut 
•hell,  and  the  outside  bloody  as  well  as  the  in. 

X.  H.  S.  Mjr  lord  Warwick,  will  your  lord- 
ship  ask  this  witness  any  questions  ? 

B.  of  War,  No,  my  lord. 

L.  H.  S.  Mr.  Attorney,'  if  you  have  any 
other  witness,  pray  call  them. 

Another  Witness  was  produced,  that  be- 
longed to  the  Ship  and  Castle  in  CornhtlL 

At ti  Gen.  TYm  man  will  give  you  an  ac- 
count what  passed  at  his  house  at  that  time, 
and  between  whom ;  pray,  will  you  tell  my 
jords  who  was  at  your  house  the  30th  of  Octo- 
ber hst,  and  what  past  there  then  T 

Witneu.  My  lord  of  Warwick,  capt  James, 
and  capt  Dockwra;  and  when  my  lord  of 
Warwick  came  in,  I  thought  my  lord  was  in  a 
very  great  concern,  and  called  for  pen,  ink, 
and  paper,  and  I  feared  tliere  was  some  quarnd 
in  hand ;  but  they  said  no,  the  quarrel  was 
over,  and  saj's  my  lord  of  Warwick,  I  am  afraid 
poor  Coote  is  killed. 

Att.  Gen.  Did  you  observe  any  desire  to  be 
private?  ^    , 

Wit  nets.  No,  indeed,  I  cannot  tell  that. 

Att.  Gen.  How  long  did  they  continne 
there? 
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Witneu.  About  six  a-tlock  my  lord  of  War- 
wick, and  capt.  James,  and  capt.  Dockwra, 
and  capt.  Ducldufield  went  away. 

Att.  Gen.  Can  you  tell  who  went  with  my 
lord  Warwick? 

Witneu.  No,  indeed,  I  cannot  tell  who  went' 
with  my  lord  Warwick ;  the^e  came  in  a  geo- 
doman  in  black,  whom  1  knew  to  be  my  lord 
of  Warwick's  steward,  and  he  came  and  spoke 
some  words  to  my  lord  of  Warwick,  about  a 
ouarter  of  an  honr  after  they  camein,  and  then 
they  went  |iway,  for  after  that  I  did  not  bear 
any  farther  discourse. 

Att.  Gen.  What  became  of  the  rest  of  the 
coropAuy  ? 

Witneu.  They  went  awav ;  I  do  not  know 
what  became  ofthem,  nor  wnither  they  went; 
some  ofthem  went  in  and  outof  one  room  into 
another  several  times,  two  or  three  times,  and 
came  out  agam.  . 

Att.  Gen.  lAy  lord,  we  have  done  with  this« 
witness. 

X.  H.  S.  My  lord  Warwick,  will  you  ask 
him  any  questions  ?-«£•  of  War.  No,  my  lord. 

X.  A  S.  3ir.  Attorney^  who  is  your  next 
witness? 

Att.  Gen,  Mr.  Salmon,  the  snigeon,  who 
by  tk|e  coroner's  order  searched  the  wound. 
(Who  was  sworn.) 

Att.  Gen,  Pray,  Sir,  was  you  ordered  by 
the  coroner  to  view  the  body  oi  Mr.  Coote  ? 

Saim.  Yes,  I  was  ordered  by  the  coroner  to 
inspect  the  body  of  capt  Coote,  and  to  give  the 
jui^  an  account  of  the  nature  of  the  tvounds. 

Att,  Gen.  Pray,  upon  the  view  of  the  body, 
what  wounds  had  he  r 

Sabn.  There  was  two  wounds ;  one  cm  the 
breast  near  the  collar  bone,  running  downwards 
very  deep. 

Att.  Gen.  Pray,  what  part  of  the  breast  was 
it,  and  how  deep  was  it  ? 
.    Salm.    It  was  on  tiie  left  part  of  the  breast 
near  the  collar  bone,  and  it  penetrated  four  or 
five  inches. 

Att.  Gen.  Can  you  guess  at  what  sort  of 
sword  it  was  that  made  tne  wound  ? 

Salm,  No,  indeed.  Sir,  1  cannot 

Att.  Gen.  Was  it  a  broad  sword,  or  a  little 
sword  ? 

Salm.  The  orifice  was  about  the  length  of 
half  an  inch,  and  about  the  depth  of  fire  inchn. 

Att.  Gen.  Was  that  made  with  a  broad 
sword,  or  with  a  narrow  sword  ? 

Salm.  Indeed,  1  cannot  tell. 

Att.  Gen.  You  say  he  had  another  woimd; 
where  was  that? 

Salm.  That  was  on  his  left  side  too,  near 
unto  the  short  ribs,  under  the  last  rib  ;  which 
was  about  the  length  of  an  inch,  and  of  the 
depth  of  six  inches,  and  it  ruu  through  tlie  dia- 
phregma. 

Att,  Gen,  Did  you  take  one  of  these  wounds, 
4>r  both  ofthem  to  be  mortal  ? 

Saim.  I  did  look  upon  either  of  them  to  be 
mortal,  and  to  be  the  occasion  of  his  death. 

Att.  Gen.  Can  you  tell,  whether  they  were 
both  made  with  one  and  the  same  sword? 
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SthL  IoiImI  I  ekntnat  tell  that»  whetfier 
tbev  were  made  with  ooe  eword,  or  two. 

AU.  Gem.  CuiDOi  you  tell  how  they  «p- 
petred  lo  beP  I  suppofto  you  ^proktd  them. 

Salm.  Yeo,  I  probed  them  both ;  one  wu 
quite  through  the  diaphre^a. 

Att.Gem*  What  time  was  it  that  you  viewed 
tbe  body  by  the  order  of  the  eorooei-r 

Saim.  1  law  the  body  at  aeveu  a-ckick  on 
Sooday  night. 

Att.  Gen.  If  my  lord  of  Warwick  desire  to 
tsk  btm  my  qnestioos,  ho  may. 

E.  of  War.  M  v  lord,  1  desire  to  ask  him, 
whether  any  of  the  wounds  were  large  enough 
to  be  made  oy  a  sword  run  up  to  the  hilt  ? 

Salm.  No,  0T  lord,  sure  they  were  not. 

£.  of  War.  My  lord,  1  desire  ^  know  of 
him,  whether  both  these  wounds  were  given 
before  or  behind  ? 

Salm,  I  can  only  telkyon  the  length  and 
depth  by  following  of  the  probe ;  the  one  was 
downwards,  and  the  other  upwards. 

Att,  Gen.  l>o  you  suppose  both  those  wounds 
were  given  when  the  person  was  standing, 
backward  or  forward  f 

SaUa.  It  is  imposnble  to  tell  how  they  were 
given,  beesuse  of  the  variety  of  the  postures  of 
the  body  in  the  divers  capa&ties  thereby  of  re* 
ceiriog  the  wconds. 

Att,  G«s.  Pray,  can  you  tell  whether  they 
were  given  by  ooe  and  the  same  sword,  or  no  ? 

Saim.  Indeed  I  cannot  tell. 

Att,  Gen,  Do  you  know  any  thing  to  the 
eontrary  ? 

Saim,  I  cannot  say  any  thing  for  it  or 
•giimtit. 

£.  cfKingiian,  My  kMrds,  this  witness,  if  I 
apprehend  him  right,  says,  the  wound  on  his 
tide  wtt  a  laige  wound. 

Salwt.  Yes,  a  very  large  wound,  of  the  length 
of  about  three  quarters  of  an  inch  at  the  ori&e, 
and  fife  or  six  inches  deep. 

£^  of  Kingtton.  I  desire  he  msy  tell  whether 
that  wound  could  be  given  by  any  other  than  a 
Vrosd  sword  ? 

Salm.    I  cannot  tell  that. 

£.  of  liocAeiter.  Indeed,  my  lords,  I  would 
have  him  asked  this  question  again ;  I  know 
not  whether  he  can  answer  it  or  no;  but  I 
cannot  but  think  it  is  proper  to  have  somS  ac- 
count of  this  matter.  In  all  enquiries  before 
tbe  coroner,  there  is  a  judgment  to  be  made  of 
tbe  nature  of  the  wound,  m  order  to  form  the 
iodictmeuts,  and  that  the  jury  may  know  with 
what  sort  of  weapon  it  was  made ;  and  it  is  his 
profesaion  as  a  surgeon  to  know  such  matters. 

L,  U.  S.  Mr.  Salmon,  you  hear  what  is  re* 
quired  of  you  b^  my  uobie  lords,  and  the  ob« 
acrvatioQ  which  is  made.  You  are  the  surgeon 
lent  for  by  the  coroner  ^  purpose  to  inspect  this 
l^ody ;  and  when  you  did  so,  it  was  incumbent 
Dpoo  jou  to  consider  and  give  information,  as 
Well  with  what  sort  of  instrument  the  wotmd 
was  given,  as  the  length  «nd  depth  of  the 
wound,  that  the  Jurv  might  consider  upon  all 
tbe  circumstances  of  the  ooeaswn,  and  manner 
of  tbe  party's  death  :    and'  my  lords  irould 
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knok,  whether  by  tbe  orifides^f  the  wounds, 
when  you  inspecusd  them,  you  can  make  a 
judgment,  if  they  were  made  by  several 
swords,  or  the  same  sword  ? 

Saim.  I  cannot  say  that  1  saw  any  differenon 
between  tbe  orifices,  as  to  tlie  nature  of  the  in- 
strument they  were  given  with,  nor  wheth^ 
they  were  made  by  one  and  the  same  sword  or 
nd ;  only  the  one  orifice  was  bigger  than  ihm 
other ;  that  of  the  side  was  bigger  than  that  at 
the  collar- b6ne. 

X.  H.  S.  Then  so  far  we  have  light  (if  I  ap- 
prehend  you  rightly),  the  orifice  of  tfae  upper 
wound  was  not  near  so  wide  as  that  of  tha 
lower;  but  it  seems  to  be  much,  in  one  of  your 
profession,  not  to  be  able  to  judge  whether  tha 
wounds  were  given  with  the  same  sortof  sword 
when  there  was  such  a  difference  in  the  orifices. 

Salm*  That  below. was  a  deeper  wound; 
and  there  was  a  considerable  dtffere&ce  betweea 
the  larffeness  of  one  and  the  other. 

Ijf^rS  Audiey.  My  lords,  I  desu«  be  may  tell 
your  lordships  how  far  backward  tbe  wound  ia 
the  side  lay. 

Sahn.  It  was  directly  on  the  left  side,  imme- 
diately under  tbe  two  last  ribs,  and  past  through 
(ha  diaphragms. 

M.  of  JVonnaii^y.  Pray,  my  lords,  let  him 
point  with  his  finger  whereabouts  it  was. 

L.  H.  S.  My  lords  would  have  you'  sbeir 
them  with  your  finger,  whereabouts  it  was; 
(Which  he  did.) 

£.  of  Warw.  It  is  a  very  material  question 
for  me,'that  he  should  answer,  whether  he  did 
believe  that  one  and  the  same  sword  might  not 
give  both  wounds.  .  ^ 

Salm,  I  cannot  say  any  thing  of  it  one  way 
or  other ;  but  one  wound  went  much  further 
than  the  other,  because  it  was  in  a  fleshy  part ; 
and  m  such  a  case,  the  fbrtber  the  sword  gbea 
in,  it  mskes  the  wound  larger. 

Att.  Gen,  Than  our  next  witness  is  Stephen 
Turner,  who  was  Mr.  Coote*8  msn;  and  ha 
will  give  yon  an  account  what  sword  his  mas- 
tar  had,  and  where  he  found  it. 

.  [He  was  sworn,  a  sword  was  shown  him.J 

I\imer.  Tbiavras  my  master's  sword,  Mr. 
Coote's;  and  Inever  saw  it  altar  he  went  out 
in  the  mommg,  till  I  saw  it  in  the  hands  of  the 
constable,  and  afterwards  before  the  coroner. 

jtt.  Gen.  What  time  did  you  hear  of  your 
master's  death? 

I\cmer.  It  was  about  nme  a-dock  oestt 
morning  that  I  beard  he  was  dead. 

Att.  Gen.  Where  was  voor  master's  body  P 

I^mer,  It  was  in  St.  Martin's-lane, 
^  Earl  of  Toftkerville,  I  would  desire  be  might 
be  asked,  whether  his  master  used  his  left  hand 
or  his  right  P- 

Ttfrjier.  I  do  balieva  be  was  a  right-handad 
man.  I  did  never  see  him  fence.  Itwasoa 
the  Sunday  momiag  that  I  went  to  the  Round- 
house,  where  I  found  my  master  dead. 

£.  of  Warto.  I  desire  hemay  be  asked,  whe- 
ther he  hss  not  observed  a  particular  k' 
and  friendship  batwe«t  kit  mailer  and 
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Turmr. '  Yes,  my  lofd ; '  1  baire  serenl  tow 
waited  upoD  my  niaster,  wb«n  my  lord  «Bfl  ke 
Vfw  togelhery  and  tliev  w^re  always  very  civil 
and  kind  one  ta  afiother ;  and^l  never  beard 
•na  word  of  any  ankindnesa  between  Ihem. 

£.  of  Warm.  Wbelber  be  knoivs  -of  aby 
quarrel  that  was  belweeo  ns  ? 

Turher,    No,  I  never  did.J 

£.  of  H'arv.  Whetber  be  did  not  naa  to  lie 
•t  my  bnteing^  sometimes  ? 

X.  H.  S.  Yon  bear  my  lord's  qwation : 
what  say  voii  ?  Did  your  master  ute  to  lie  at 
By  lord  of  Warwick Vfodgings  al  aoy  time? 

•  Turner,  Yes;  veryofutn. 

Att.  Gm.  Pray  o&U  P6mfrct  again,  and  let 
kim  aee  tbe  swbitl. 

•  (Then  h6  cajne  in,  and  two  swords  were 
sbewn  him.] 

Alt,  Gen,  I  desire  be  may  aoqmuot  yonr 
lordsbips  wbat  he  knows  of  those  two  swords. 
,  TomfrtU  These  two  swords  were  brought 
in  by  some  of  the  company  that  came  to  my 
master's  house  ;  and  wlien  they  were  shewn  to 
captain  French  in  the  morning  he  owx^ed  this 
to  be  his,  and  the  other  to  be  Mr.  Coote's  ;  and 
be  desired  that  notice  might  be  taken,  that  his 
sword  was  dirty  but  not  bloody  ;  and  there 
^assome  blood  upon  the  oiher. 
,  Att,  Gen.  Wlio  brought  in  Mr.  Coote's 
sword  ? 

Fomfrei,  Indeed  I  eannot  tell. 

AtL  Gen,  Then  our  last  niece  of  evidence, 
my  locd,  will  be  that  of,  Mr.  White  the 
coroner.    (Who  was  sworn.) 

L.  H.  S.  Wbat  do  you  ask  him,  Sir. 
attorney? 

.  4^^  Den.  From.wbom  bad  be  these  swords? 
[The  swords  were  sbewn  him*] 

•  White,  May  it  please  year  "grace,  these 
•words  were  delivered  to  me  by  the  constable. 

'  Att.  Gen,  VLy  lords,  I  desire  he  may  be 
asked.  Whether,  upon  his  view  of  ttieiKidy,  he 
looked  upon  the  wounds ;  and,  whether  he  did 
apprehend  they,  were  given  by  one  and  the 
same  sword. 

White.  May  it  plea^  your  grace,  when  I 
bad  sworn  my  inquest,  1  sent  for  the  tmrgeoo 
that  was  here  before,  and  ^vettim  order  to 
iprobe  the  wounds,  that  th^  jury  might  know 
tbe  Datuina«f  them,  in  order  to  tbe  drawing  up 
the  inquisition;  and  1  did  ex{>ressly  ask  him, 
whether  he  found  any  such  disdnotion  between 
them,  that  tbey  wehe  given  by  one  and  the 
same  weapon,  or  different  weapons:-  be  said, 
as  be  says  toow,  that  he  could  not  tell,  whe- 

ther  the  wounds  were  given  by  two  swords,  or 
\y  ode;  but  lie  did  apprehend  there  was  a 
great  difference  b^ween  them,  and  so  did  I ; 
Ent  generally  the  orifice  of  a  wound  does  eloie 
iip'  when^  the  body  is  cold :  one  of  the  wounds 
were  nearer  the  leftside  than  the  other;  to 
the  best  of  my  remembrance,  it  was  almost  be- 
biod  him.    •  ' 

■  Ait,  Gen.  We  havedone  with  our  evidence, 
witil  we  bear  what  my  iord  of  Warwick  says 
toitv  ^ 


X.  B,S,   My  hH^of  .Warwidr,  wiU  yea  aak 


this  witnesaany  questioosr 

£.of  (For.  No,  my  lord. 

L.'  H,  S.  Make  proclamation  for  ailenoe. 

CL  rfthe  Cr.  Seijeant  at  arms,  iiake  pi^ 
clamation. 

Serf,  at  J^w$,  O  yes,  O  yes,  O  yes !  Hit 
grace,  my  lord  high  steward  of  Engutinl,  does 
strictly  charge  aM  command  all  asanner  of 
persons  here  present  to  keep  silence,  upon  pais 
of  imprisonment. 

X.  H,  S.  My  lord  of  Warwidc,  the  kisg't 
eounsel  hare.made  an  end  of  giving  evideoce 
for  the  king ;  now  ia  the^ppoper  time  for  yoa 
to  enter  upon  your  defence. 

£.of  Iror.  May  it  please  your  grace,  lod 
yOu  my  noble  lords,  my  peers, 

I  staind  here  before  your  lordsbips,  accosed 
of  the  murder  of  Mr.  Coote,  of  which  I  am  ao 
innocent,  that  I  came,  and  voluntarily -surrfn* 
dered  myself  so  soon  as  I  heard  your  lordaln|ia 
might  be  at  leipure  to  try  me ;  and  bad  aoout 
done  it,  but  that  the  king  was  not  dien  here, 
nor  your  lordships  sitting,  and  had  Ho  mind  to 
undeigo  a  long  conftnement ;  and  ootr  1 
tbinlcl  might  well  submit  it  to  your  lordihipi' 
judgment;  even  on  tbe  evklence  that  has  bees 
oflereil  against  me,  whether  there  hath  been 
any  thing  proved  of  malice  prepense,  or  my 
being  any  actor  therein,  so  as  to  adjudge  me 
gnUty.  And  I  tliink  I  may  with  humble  sob- 
mission  to  yonr  lordships  say,  that  my  ieao- 
cence  appeareth  even  frum  several  of  tbe  wit- 
nesses who  have  been  examined  against  roe, 
which  I  will  not  trouble  your  lorduiips  to  re- 
P|eat,  but  submit  to  your  memory  and  obeerra- 
tion.-  • 

But,  my  lords,  the  safety  ef  my  life  docs 
not  so  miK^li  Gonoem-me  in  this  ease,  as  the 
vindication  of  my  honour  and  repotatioa  fimn 
the  false  reflections  to  which  tbe  prosecutor  bu 
endeavoured  to  expose  me ;  and  I  shall  tbere- 
fore  beg  your  lordships'  patience  to  give  a  fair 
and  full -account  of  this  matter:  Hn  wbichtbe 
dnty  I  owe  to  yonr  lordships,  and  to  justice  is 
general,  and  the  right  I  owe  to  my  own  casse 
in  particular,  do  so  oblige  me,  that  I  wifl  not  is 
tbe  least -prevaricate,  neither  will  I  conceal  or 
deny  aiiy  thuig  that  is  true. 

My  lords,  1  must  conless  I  was  there  wbci 
Ais  nnfortunftte  accident  happened,  abidi 
must  be  a  great  misfortune  in  any  caie,  bat 
was  more  so  to  me  in  this,  because*  Mr.  Coote 
was  m  V  particular  friend ;  and  I  did  all  I  could 
to- hinder  it^  aa  your  lordships  may  obsefve  by 
tbe  whole  proceedings. 

It  was  on  the  Saturday  night  when  mv  M 
Mohun  and  I,  and  several  other  geDtleDefif 
met  at  Locket's,  where  the  same  companj 
used  often  to  meet ;  and  in  some  time  sfterie- 
veral  of  us  had  been  there,  Mr.  Coote  came 
unexpectedly,  and  for  some  time  be  and  we 
were  very  friendly,  and  in  good  humour,  aa  we 
used  to  be  with-  each  other :  but  -tfien  tl»e^ 
haippened  some  reflecting  expressitfos  fron 
Mr.  Coote  to  Mr.  French,  who  thereupon  cslW 
for  the  reokoniiig;  a&d  it  being  pauli  we  len 
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tli0ii|>per  toon,  and  I  proposed  to  send  threi) 
Mks  of  iriiie  to  my  owo  lodging',  and  to  oarrv 
bim  thither  to  prefeol  the  auarrel.  But  white 
the  oomptiiy  slopped  to  call  for  a  gbaa  of  ale 
at  the  bar  lAvWt  Mr.  Coote  (whose  nofortuiiate 
bumoor  wes  sometimes  to  be  quarrelsome}  did 
min  prorolto  Mr.  French  to  such  degree,  that 
they  there  drew  their  swerds;  but  we  then  pre- 
Teaied  them  of  doing  any  misdiief :  then  Mr. 
Coote  stiU  iniistiag  to  ouanrel  further  with  Mr. 
Freech)  my  Jord  Mohan  sad  I  proposed  to 
■end  for  Ibe  guards  to  prevent  them :  imt  they 
bad  got  chairs  to  go  towards  LeioeBter-fields ; 
and  my  lord  Mohan  and  1,  as  friends  to  Mr. 
Coote,  aod  intending  to  pievent  any  hurt  to 
him,  did  foHow  him  m  two  other  chairs;  and 
«8  be  was  going  up  St.  MartinVlane,  stopped 
him,  aod  1  extremely  there  pressed  him  to  re- 
turn and  be  friends  with  Mr.  French,  or  at  least 
defer  it,  ^that  the  night  was  very  dark  and  wet; 
aod  while  we  were  so  persuading  of  bim,  Mr. 
Freocfa  in  one  chair,  and  Mr.  James  and  Mr. 
I>oclnrra  in  two  otherchair&past  by  as,  (which 
wemased  to  be  them)  on  which  Mr.  Coote 
made  bis  chairmen  take  him  up  again,  and  he- 
cave  the  chairmen  wonld  not  follow  Mr. 
French  faster,  threatened  to  prick  him  behind ; 
aad  when  we  were  gone  to  Green -street,  and 
gvtout  of  our  chairs^  Mr.  Cootooffered  half  a 
gaioea  to  he  changed  to  pay  lor  all  our  three 
chairs,  but  they  not  hariag  chaofjfe,  he  desired 
lord  Mohun  to  pay  the  three  shillings,  which 
he  did.  And  in  a  few  minutes  alter,  Mr.  Coote 
aod  Mr.  FrenoU  engaged  in  the  fialda,  whither 
I  went  for  the  assistance  and  in  defence  of  Mr. 
Coote,  aad  received  a  ^-ery  ill  wound  in  my 
licht  band ;  and  there  this  fatal  accident  hefel 
Mr.  Coote  from  Mr.  French,  whom  Mr.  Coote 
^  dadgeiously  wounded,  and  I  must  account 
It  a  great  anhappiness  to  us  all  who  wiv»  there  : 
hotsoftr  waa  1  from  eneouritfibg  of  it,  thuat  1 
will  prore  to  yonr  lordships  that  I  did  my  ttt^ 
Boat  endeavoQia  to  prerent  it  ;•  ao  fiur  from  any 
«sigtt  ap>n  him,  that  I  exposed  my  own  lite 
toaan  hm;  ao  far  from  praoense  malice,  that 
I  will,  by  many  witnesses  or  good  <|uality  and 
credit,  prove  to  y  out*  lordahipi  a  constant,  good 
tod  aaintemipted  fciendahip,  from  the  6rst  of 
oar  aoqoaintonce  to  the  time  of  hie  death; 


which  will  appear  by  many  instancee  of  my 
oent  company  and  correspondence  with 
I  efien  leading  him  money,  and  paying  his 


frequent 


Ijeckooiogs^  and'about  two  months  beibie  his 

death  lent  him  an  hundred  gttinees  towards 

^y'^  .him  an  ensign's  place  in  the  guarda. 

^d  often,  and  even  two  nights  before  this,  he 

Mdged  with  me,  and  that  very  nighjt  I  paid  his 

'^ooiog,    And  when  I  have  proved  these 

thiogi,  and  answered  what  has  been  said  abo^t 

^  sword,  and  what  other  objectiona  they  have 

»>«<ie,  1  doubt  not  but  that  1  shall  be  acquitted 

^  the  entire  satistaetion  of  your  hirdships,  and 

all  the  wjorld  that  hear  it 

Before,!  go  upon  my  evidende,  I  will  crave 

^~^'  fiMlMrto  observe  to  yoor  lordsfaipe,  that 
^..       .-  .       -  .  jl^^ 

all 


»t  the  QUA  Bailey^  when  1  was  absent,  B 
^nMh,James»aBdOotikwf%  him,haea 


tried  on  the  same  iodictmetot  now  More  your/ 
lordships;  and  it  was  then  opened  and  attempt- 
ed, as  now  it  is,  to  prove  itupoli  me  alao ;  anii 
hy  moat  of  them  the  same  witnesses  who  hav« 
now  appeared;  and  they  were  thereupon  con* 
victed  only  ^f  manslaughter,  which  could  not 
have  been,  if  I  had  Men  guilty  of  murdev. 
And  on  that  trial  it  plainly  appmed  ^at  Mr. 
French  was  the  person  with  whom  be  qnai>> 
relied,  and  w*ho  killed  him.  And  now  1  will 
call  my  witnesses. 

L,  &  S.  Will  year  lord^ip  please  togo  on 
to  call  your  witoesses,  for  the  proof  of  what  yon 
have  said ;  that  is  the  method,  and  then  you 
are  to  make  sncfa  observations  ju  yon  please. 

£.  of  War,  My  first  witness  is  cant  Keetp 
ing,  who  was  with  me  at  Locket's,  but  went 
away  before  capt.  Coote  or  any  of  them  came^ 
and  be  will  tell  you  I  was  with  him  a  while. 

[Then  captain  Keeting  stood  op.] 

X.  H.  S.  Capt  Keetmg,  yon  are  not  apon 

Jour  oatfi,  because  the  law  will  not  allow  it 
n  cases  of  this  nature  the  witnesses  for  the 
prisoner  sre  not  to  be  upon  oath ;  but  you  are 
to  consider  that  you  speak  in  God's  presencoy 
who  does  require  the  truth  should  be  testified 
in  all  causes  before  conrla  of  jndicatore ;  and 
their  lordsliiim  do  eznect,  that  in  what  evidence 
you  give  here,  you  should  speak  with  the  same 
regani  to  truth  as  if  you  were  upon,  oath  ;  you 
bear  to  what  it  1$.  my  lord  of  Warwjck  desires 
to  have  you  examined,  what  say  you  to  it  ? 

Capt  KeeHng,  My  lord,  I  will  tell  your  lonl- 
ship  all  the  matter  1  know  of  it  1  met  with 
my  lord  of  Warwick  that  evening  at  Tom's 
Coffeerhousci  aad  we  continued  there  till 
about  eight  at  night ;  I  went  away  to  see  for  nr 
gentleman  that  owed  noe  meoey,  and  after- 
wards .1  went  to  Locket's ;  .and  while  I  was 
there,  the  drawer  qame  tip  and  toki  me,  m^ 
kwd  of  •  Warwick  c^esired-to  apeak  with  me  ; 
and  when  he  came  up  into  the  room,  he  said 


he  was  to  meet  with  my  lord  Mohun  there* ' 
and  capt  Coete,  and  he  asked  me  if  I 
knew  where  capt.  French  and  capt.  James 
were;  I  told  him  I.  dined  with  capt  Coote  at 
Shutlleworth's;  and  in  a  .while  after,  capt 
Coote  came  in,  and  about  ao  hour  and  an  half, 
1  think,  I  continued  there«  and  capt.  French 
came  in ;  capt  Dockwra  and  we  dcaqfc  togt>- 
ther  tor  an  hour  and  an  half,  and  they  admhwd, 
about  ten  o'chMck,  that  .my  lord  Mohun  waa  not 
.come ;  and  I  payed  my  reckoning,  not  being 
very  well,  and  away  I  went  bom^;  Mr*  JameB 
came  in  just  before!  went  away ;  but  there  was 
ao  quarnellingi  nor  any  thing  like  it  befora  I 
jwentaway.. 

£.  oflFar.  My  lord,  I  desure  he  may  ha 
asked.  Whether  we  did  not  osually. meet  there 
«s  friMids,  especially  capt  Coote  and  I  ? 
.  Cant  KeetHi^.  Captam  Coote  and  my  lord 
of  Warwick  used  to  be  almeat  every  day  to» 
gather  at  that  place. 

.    £•  of  (far..  Pray,  did  he  ever  knoiiv  or  oh- 
serve  any  diffareaoe  or  quarrel  hc|weeft  capt^^ 
Coote  and  I9e^. 


ir  WILLIAM  IlL 

Capt.  Keeling.  No,  my  lord,  I  bcver  wW 
mny  tninsr  but  the  sreat^t  frieodsbip  between 
ray  tonl  of  Warwick  and  caotaio  Coole  that 
cooW  be;  I  was  with  tbeai,  atid  aaw  thtei  to- 
gether almost  every  day. 

JL  H,  5.  Haveyoa  aiiy  thing  furtfaer  to  ex- 
•amine  thin  witness  to  ? 

£.  of  War.  No,  my  lord,  I  hare  no  other 
•question  to  ask  him. 

X.  H.  5.  Who.  is  ybor  next  witness,  my 
lord? 

£.  of  ITar.  My  lord,  I  suppose  f  shall  not 
need  to  trouble  yon  to  examme  the  chairmen 
4»rer again;  your  lordships  hare  heard  what 
they  can  Say :  1  desire  colokel  Stanhope  may 
be^aied.  .         "^       _ 

[Who  it  seems  stood  by  the  Chair  of  State, 
"and  it  wiks  some  while  before  he  could  get 
round  to  come  to  the  place  where  the  witnesses 
were  to' stand.] 

L.  H,  S,  While  thui  witness  gets  round,  if 
your  kMrdship  has  any  other  witness  itady  to 
stand  op,  pray  let  him  be  called. 

E.  ot  War.  To  prove  the  kindness  between 
capt.  Goote  and  me,  I  desire  col.  Blissel  may 
be  called.    [Who  stood  up.] 

L.  JET.  S.  Whst  is  it  your  tordship  asks  this 
witness,  or  calls  him  to  ? 

£.  of  War,  To  testify  what  he  knows  of 
any  kindness  or  uukiodness  between  capt. 
Cooteandme;  whether  he  has  not  been  often 
in  our  company  ? 

X.  H,  S,  Have  you  been  ofWn  in  company 
with  roy  lord  of  Warwickand  capt.  Coote  ? 

CoK  BlisseL  Yes,  my  lord,  1  was  very  wdl 
acquainted  with  both  of  them  tor  a  twelve- 
month past  bc^lbre  this  accident,  and  I  have 
often  been  in  Iheu*  company,  and  always  ob- 
served that  there  was  a  great  deal  of  friendship 
and  kindness  between  them. 

E.of  War.  My  lord,  1  desire  he  may  toll 
•any  particohur  instance  that  he  knows  or  can 
.remember. 

C»l.  BiiiHl.  I  remember  when  capt.  Coote 
had  bis  commission  in  the  regiment  of  guards, 
he  wss  eomplainmg  of  the  streigbtness  of  his 
circumstances ;  he  was  to  pay  for  his  commis- 
sion 400  guineas,  and  said  he  had  but  900  for 
to  pay  for  it ;  and  my  lord  of  Warwick  did 
then  sigr  to  him,  do  hot  trouble  yourself  about 
that,  or  let  not  that  disturb  you,  tor  I  will  take 
care  you  shall  have  lOQ  guineas,  and  he  said 
s  he  would  give  order  to  his  steward  to  pay  bim 
no  miich  ;  «nd  I  was  told  afterwards  that  he 
did  so. 

JB.  of  War.  I  desire  he  may  tell,  if  he  knovrs 
of  sny  other  particular  instances  of>  my  friend- 
shin  to  Mr.  Coote  ? 

Col.  BUuet.  Once  when  he  was  arrested 
•by  his  toylor  for  13/.  my  tord  lent  him  five 
guineas,  and  uasd  very  irequently  to  pay  his 
reclBMiio^for  him. 

£.  of  ^ar.  1  deiSte  hemay  tell,  if  he  knows 
any  thing  «lse;  nwl  whether  he  has  not  lain  at 
jay  kid|mgs,  and  iMrtionlarly  but  some  smalt 
""nebdRwe  this  accident  happened,     ^i- 
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Col.B/tfse#.  Aboot  ten  days  befcra  this  OB. 
happy  accident  happened,  I  f^as  at  my  lofd  of 
Warwick's  kNigings,  and  when  I  came  there  I 
found  capt  Coote  a-dreminghnnself;  and  leak- 
ed him  bow  thatcame  to  paas,  and  they  toMoii 
they  bad  been  uplate  together,  and  that  be  had 
sent  home  for  his  man  to  dress  himself  there; 
upon  which  i  did  observe  that  they  had  been  s 
rambling  together  over  night ;  and  there  wis 
a  very  went  familiarity  between  them. 

£•  of  War.  Did  yon  observe  any  qoarrel 
between  usP 

Col.  Blitaet.  No,  none  stall;  I  never  knew 
of  any  quarrel  between  my  lord  of  Warwick 
and  capt.  Coote,  but  1  observed  there  was  s 
pertkwlar  kuidneas  between  them ;  and  a  greet 
deal  of  friendship  I  know  my  loni  of  Warwick 
shewed  to  him,  in  paying  of  reckom'ngs  for 
him,  and  lending  him  money  when  be  wanted. 

£.  of  War.  My  lord,  I  desire  he  may  be 
asked,  whether  he  does  not  know  that  cspt 
Coote  was  straitened  for  money  ? 

Col.  Biiuei.  I  did  hear  capt.  Coote  ny, 
that  he  had  not  received  any  thing  frsm  bit 
father  for  13  months,  and  his  fotber  was  sugry 
with  him,  and  wouhi  not  send  bim  amy  rap^y, 
because  he  would  not  consent  to  cut  off  the 
entail,  and  settle  two  or  three  hundred  pounds 
upon  a  whore  he  had. 

Ait.  Gen.  .Pray,  Sir,  will  yon  eoaeider  with 
yourself,  and  though  you  are'  not  upon  year 
oatli,  answer  the  questions  truly,  for  you  ere 
obliged  to  speak  the  troth,  though  you  are  not 
sworn/  whenever  you  come  to  give  your  testi- 
mony in  a  court  of  judicature  ^  prey,  acqosiot 
my  noble  lords  here,  whether  you  did  neror 
bear  my  lord  Warwick  complain  of  cspt. 
Coote? 

Col.  BUutt.  No,  I  never  did  hca^  bun  con- 
pfaun  of  him. 

Ait.  Gen.  Did  you  never  hear  the  least  word 
of  anv  quarrel  between  them  P  ^ 

C«u.  Blmet.  No,  indeed,  I  did  never  hear  of 
any  quarrel  between  them. 

Alt.  Gen.  Did  you  never  hear  of  any  us- 
kindness  st  all  ? 

Col.  BlitMet.  No,  indeed,  my  hir4«  not  I :  I 
never  so  muoh  as  heard  of  the  least  mikindoesi 
whaitsoever. 

X.  JET.  S.  Well  then,  my  kml,  who  do  yon 
call%iextP 

£.  of  War.  Now  cotonel  Stenhope  is  b«re, 
I  desire  he  may  be  asked  the  same  qoeslioD, 
whether  he  does  not  know  the  particular  fneod. 
ship  that  was  between  capt.  Coote  and  me,  isd 
whst  instenoes  he  can  give  of  it  ? 

X.  H.  S.  You  are  to  consider.  Sir,  tboogfa 
you  sre  not  upon  your  oath,  you  are  in  a  greit 
court,  and  under  no  less  strict  obligatioo  to  tes- 
tify the  truth,  and  nothing  but  the  troth :  You 
hear  what  my  noble  lord  asks  you. 

Col,  Stanhope.  Jiy  kird,  I  have  known  my 
k»rd  of  Warwick  and  capt.  Cooto  Ar  aboot  a 
twelvemonth,  and  I  did  perceive  that  they  did 
always  profoss  a  great  kindness  for  (me  another. 

£•  of  War.  I  desire  to  know  of  him,  wke- 
ihtr  hn  obwnred  any  yutknkr  fifiendAf  bt- 


1001]  fff  ike  MufJer  qf  Richard  Coote,  esq.  A.  D.  1699. 


[low 


tweeo  ca|it  Coote  and  me,  mnch  about  the 
time  of  this  InifliieaB  ? 

Ckil.  Sianhope.  About  eigbt  or  ten  dava  be- 
fore this  unhappy  aceident,  I  went  to  wait  upon 
my  lord  of  Warwick  twice  at  bis  lodginga : 
Once  I  Ibund  cant  Coote  there,  one  of  them 
« was  in  bed^  and  tne  other  was  dresabg  of  him- 
aelf ;  I  thoosht  they  were  very  good  flriends 
that  were  aolaniiliar,  and  I  had  ^poA  reason  to 
think  BO,  because  of  that  familiarity:  Both  the 
limeu  that  I  was  thm,  when  I  found  them  to* 
getfaer,  was  within  eight  days  before  the  acci- 
dent happened. 

E;  of  War.  The  next  witness  I  •haa<iiai  wUI 
he  Mr.  Disney. 

*  Ait,  Gen.  But  before  cotonel  Stanhope  goes, 
'I  deatre  to  ask  him  this  question,  whether  he 
fhd  iie?er  iiear  or  know  of  any  unkhidnem  be- 
tween my  lord  of  Warwick  and  cspt.  Coote  ? 

Coi.  Stanhope.  No,  indeed  I  did  not;  I  al- 
waya  thought  them  to  be  very  good  friends. 

Jl.  H.  8.  Will  your  lordship  go  on  to  your 
next  witness? 

£.  of  War.  Yes,  my  lord,  there  he  is,  Mr. 
Diuoey ;  I  desire  be  may  be  asked  what  he 
knows  of  any  expressions  of  kindness  and 
friendship  between  me  and  capt.  Coote. 

Mr.  Disnev.  About  the  time  that  capt.  Coote 
Was  to  hare  bis  commission  in  thr  guards,  my 
lord  of  Warwick  receired  a  letter  from  him, 
wherein  he  desired  him  to  lend  him  the  100 
guineas,  according  to  bis  oflrr,  for  be  bad  but 
60O  by  him ;  and  he  said  his  fotber  was  unkind 
to  him,  and  he  could  hare  no  money  from 
him,  anid  be  would  be  honest  to  him,  and  pay 
it  again  as  soon  as  be  could ;  my  lord  sent  for 
his  .steward,  and  ordered  him  to  profide  100 
gmneas  for  capt.  Coote  while  1  was  there;  and 
all  the  times  that  ever  I  saw  them  together, 
which  was  very  frequently,  there  was  the 
greatest  kindness  between  them  that  could  be ; 
'  and  several  times  1  have  seen  my  lord  of  War- 
wick pay  capt.  Coote's  reckoning  for  him,  and 
'lent  htm  money  when  he  wanted  money. 

Att.  Gen.  1  desire  to  ask  you,  Sir,  this  ques- 
tion, thouffh  you  are  not  u|N>n  oath,  yet  you 
are  obliged  to  speak  the  truth  in  a  court  of  jus- 
ttte  as  mnch  as  if  you  were  upon  oath  :  did 
you  not  know  or  hear  any  thing  of  a  misunder- 
standing or  quarrel  about  the  timo  thai  this  bu- 
siness happened  f 

Mr.  UUney.  No,  indeed :  I  was  with  them 
together  but  the  day  before,  and  frequently,  and 
1  heard  nothing  of  any  unkindness  between 
them  in  my  life,  nor  never  knew  of  any  quarrel 
between  them,  or  any  reason  lor  it 
'  JL.  H.  S.  My  lord,  who  is  it  yon  call  next  P 
'  £.  tyf  War:  Cotond  Wfafteman.  (Wlio  stood 
up.) 

JL  If.  8.  What  do  you  can  this  gentleman 
for? 

£.  of  War.  It  is  to  the  same  eflf^,  to  ac- 
quaint your  lordships  with  what  he  knows  of 
the  conveiaatiott  between  captain  Coote  and 
•roe. 

Col.  WhUeman.  Mv  lord,  I  know  my  lord  of 
*  Waijwick  and  capt.  tioote  were  constant  com  • 


nanioBst 
every  di 


together;  they  dined  together  almost 
/eiy  day  for  half  a  year's  time  almost;  and 
as  to  this  time,'when  this  business  had  happen- 
ed, I  went  to  my  hyrd  of  Warwick,  beinK  sent 
for  by  him,  and  found  him  at  a  private  lo^gfing, 
where  he  expressed  a  ^reat  deal  of  concern  for 
the  death  of  his  dear  friend  Mr.  Cooto ;  and  he 
shewed  me  the  wound  he  had  received  in  his 
hand,  and  he  desired  he  might  be  private,  and 
he  told  me  he  believed  people  would  make 
worse  of  it  than  it  was,  because  he  did  not  ap- 
pear; but  he  did  but  intend  to  keep  himself 
out  of  the  way  till  he  couM  be  tried  ;  and  I 
took  what  care  I  could  tOget  him  a  oonveoienoe 
to  go  lb  France. 

Att.  Gen.  Pray,  what  reason  did  he  give  for 
his  going  away  f 

Col.  Whiteman.  The  king  being  at  that  time 
out  of  England,  and  so  the  parliament  not  sit- 
ting, be  said  he  did  not  love  confinement,  and 
had  rather  be  in  France  till  the  parliament 
should  meet,  and  he  miffht  have  a  fw  trial, 
which  he  thought  he  sndoki  best  have  in  this 
House. 

Att.  Gen.  But  mray,  Sir,  consider,  you  are 
bound  to  tell  trutn,  and  die  whole  truth,  in 
such  a  case  as  thb :  are  you  sure  there  was  no 
unkindness  or  quarrel  between  my  lord  War«» 
wick  and  capt.  Coote  about  thia  time  ? 

Col.  Whiteman.  No ;  I  never  knew  of  any 
qnarrel  or  unkindness  between  them  in  all  my 
life. 

X.  If.  5.  My  lord,  have  you  any  more  wit- 
nesses? 

Earl  of  War.  I  have  a  great  mau|^  witnesses 
more  to  the  same  purpose,  but  I  think  I  need 
not  trouble  your  lordship  with  them  ;  only  I 
would  call  a  person  that  has  been  mentioned, 
that  IS  my  steward. 

JL  H.  S.  What  is  his  name  ? 

Earl  of  War.  Edmund  Raymond.  (Who 
stood  up.) 

L,  H.  8.  What  questions  do  you  ask  him  ? 

Eari  of  War,    I  desire  he  may  tell  what  he 


knows  of  any  friendship  between  capt.^  Coote 
and  me,  and  i  * 
give  of  it. 


and  me,  and  what  particular  instances  he  can 


Raymund.  My  lord,  I  know  that  my  lord 
sent  for  me,  and  said  capt.  Cooie  had  occasion 
for  100  guineas  to  pay  tor  a  commission  in  the 
guards,  which  he  had  not  money  tp  make  up  ; 
and  I  know  that  they  were  constant  compa- 
nions every  day,  did  eat  together,  and  ofton  did 
lie  together,  and  I  did  provide  the  100  guineas 
for  him  ;  and  I  always  did  observe  that  there 
was  a  very  great  friendship  between  them.  ^^'^ 

Eari  of"^!^.  My  loril,  the  next  witness  I 
shall  call  will  be  Mr.  French,  who,  1  hope, 
having  been  tried,  and  had  his  ckrey  allowed 
him,  will  be  a  good  witnen ;  I  should  be  sorry 
to  interpose  any  thing  that  would  be  a  hin- 
drance to  your  hMdsbips'  giving  judgment  in 
this  case  presently ;  he  is  able  to  give  your 
lordships  an  aooount  of  the  whole  matter ;  and 
though  I  hope  I  have  no  need  of  calling  him  aa 
a  witness,  yet  I  humbly  offer  it  to  yoor  lord- 
liiips. 


msi 


11  WILLIAM  m. 


Trkl  qftheJSart  ofWanmck^ 


[lOM 


' L.  H,  S*  Whtt  lay  tbe  coaosel^n  tbe  oIlMr  1«9im%  gvil^,  witii  ibem  wbp  wme 

other  side,  especially. 


aide? 

Earl  of  War^  My  lord,  I  do  not  iasist  apoo 
it  i  I  tkwk  I  lutve  no  oeed  of  It. 

X.  H.  &  Your  lordshifi  must  judg«  for 
yourself,  bow  far  it  is;  for  your  ad?antag^  4o 
desire  tliat  this  matter  should  he  debated. 

Earlof  ir«r.  I  do  not  desire  to  take  up  your 
lordships'  time,  tbouffb  I  am  very  well .  ad- 
vised, that  be  isajpcS  witness  in  law. 

Earl  of  BmH.  Fappreheoded  it  the  duty  of 
Hhe  kiog^s  counsel  to  make  ok^ection  against 
suiy  witne»  that  should  be  produced  by  the 
pnsoner ;  I  am  lo4h  to  give  your  lordships  any 
unnecessary  trouble,  yet  I  own,  that  I  am  not 
satisfied  that  a  witness  should  be  ofiered  and 
rejected,  though  the  objection  be  not  made  and 
argued,  by  my  lord  the  prisoner  at  the  bar :  if 
a  witness  oe  ottereil,  and  they  think  they  have 
an  objectionim^nst  him,  if  tney  do  insist  upon 
it,  it  will  occasion  a  debate,  and  then  we  must 
adjourn  into  the  House  of  Lords, 

L,  H.S*  it  is  not  insisted  upon  by  my  lord, 
as  I  apprehend.  Bfy  lord  of  VVarwick,  have 
you  any  other  witness  you  would  have  called  ? 

Earl  of  War.  I  desire  to  ask  Mrs.  Amy  a 
question  or  two.    (Then  she  stood  up.) 

L.  H.  S,  What  does  your  lordsliip  ask  her  ?. 

Earl  of  War^  What  she  remembers  passed 
at  her  house  about  my  sword,  or  any  thing. 

Mrs.  Amj/,  3Iy  lord,-  when  I  came  into  the 
room  where  my  lord  of  Warwick  and  capt. 
French  were,  in  our  house,  I  stood  by  capt. 
French  while  liis  wounds  was  dressing,  and  1 
•aw  my  Iprd  of  Warwick's  sword,* and  looked 
upon  it,  and  the  hilt  and  all  the  shell  was  full 
of  blood,  and  it  ran  down  to  the  bottom  of  the 
s^rord  blade. 

Earl  of  War.  I  desire  she  may  be  asked, 
how  soon  that  was  after  my  coming  jn  ^ 

Mrs.  An^%  It  was  a  quarter  of  an  hour  after 
my  lord  came  in. 

Esrl  of  Wiur,  I  desire  she  may  speak  what 
sort  of  sword  it  was  at  the  hiJt,  whether  it  were 
open  or  close? 

Mrs.  Jmy.  Indeed,  I  cannot  say;  but  the 
hilt  was  full  of  blood,  the  shell  of  it,  and  it  ran 
down  to  the  bottom  of  ihe  blade. 

X.  H.  S,  Has  your  lordship  done  ? 

Earl  of  Warwick.  My  lord,  I  will  only  take 
notice,  that  the  three  gentlemen  that  were  on 
the  other  side  were  trial  at  the  Old  Bailey,  and 
found  guilty  only  of  msMahghter ;  but  now  I 
bein^  on  bis  side,  aod  not  having  any  malice 
to  him,  but  always  a  mat  deal  of  fi'iendsbip, 
I  submit  it  to  your  lordships,  whether  I  can  be 


your  lordship 
hare  counsel  heard  to? 

Earl  of  Warwick^  To  (his  case,  my  lord. 
Whether  there  being  six.  perMns,  tfariie  of  a 
side,  one  is  killed,,  aira  I  beingr  engaged  on  the 
side  ofiiim  that  was  killed,  Uie  three  on  the 
other  side  have  been  tried  for  the  death  of  that 
man ;  whether  i,  who  waa  of  hii  iide»  fee 


, .  I  engaging  particiilari^ 
with  another 'of  the  three,  that  were  of  tnm 
other  side:  that  question  I  desire  my  coonsel 
may  argue,  whether  I  be  equally  gi^ty  w^ 
them  thai  were  on  the  other  sule,  and  who, 
notwithstanding  death  happened  in  the  case, 
yet  were  found  guilty  only  w  mandaqghtcr  ? 

L.  Godoiphin.  My  lords,  it  has  been  moved 
by  my  noble  lord  at  tbe  bar,  that  his  ooonsal 
should  be  heard  about  Mr.  French's  being  wit- 
ness, whether  be  should  be  a  witness  or  no ;  I 
think  it  frould  be  much  for  the  clearing  of  thp 
fret  one  way  or  other,  if  tbe  evidence  of  that 
witness  could  be  heard ;  but  whether  be  ckd 
be  heard,  or  not,  according  to  law,  is  asqnestioa 
that  must  be  debated  amongst  your  lorashipc^ 
after  your  k>rdships'have  heard  the  c^ouasel  en 
both  sides,  and  perhaps  the  opinion  of  tbe 
judges  upon  their  argumentB ;  aiid  therefore  I 
think  we  must  adjourn,  to  consider  whether 
this  matter  shall  be  argued  or  no.      ^ 

X.  H.  &  What  say  you  to  this  matter,  Mr. 
Attorney  ? 

AU.  Gen,  My  lords,  I  should  agnee  with  thm 
motion  that  is  made,  if  there  were  any  tbiBg^ 
insisted  upon  by  the  prisoner  at  the  bar,  that 
would  bear  a  question  or  argument ;  but  my 
lord  of  Warwick  himself  has  waved  tbe  ob- 
jection, and  so  I  think  there  is  no  need  for  any 
argument  on  our  side. 

L.  GoMpkin.  1  would  agree  with  tbe  mo- 
tion that  was  made  for  adjourning,  in  order  to 
debate;  but  I  desire  to  be  thus  understood,  if 
he  thinks  it  tor  his  advantage,  that  this  witncae 
should  be  beard  for  Jiim,  which  be  knows  best, 
whether  it  be  or  be  not;  then  I  do  suppose 
your  lordsliips  nill  adjourn,  to  consider  of  it  in 
your  own  house  amongst  yourselves ;  it  will 
not  be  proper  to  enter  into  the  debate  here,  nor 
there  neither,  till  you  know  what  obiection  the 
counsel  for  the  king  make  against  this  man's 
being  an  evidence;  and  therefore  we  would 
know,  it  i^  fit  to  be  known,  whether  mv  k»rd]a 
waviqg,  or  not  insisting  upon  this  man^  tesli* 
mony,  be  free  and  voluntary,  and  absolute ;  or 
whether  it  be  only  in  respect  to  the  trouble  it 
may  put  the  house  to  for  the  debate.  ^ 

L.H.S.  My  lord  Warwick,  sonoe  of  my 
noble  lords  observe  you  have  desired  Mr.  Freocn 
should  be  examined,  and  that  your  counsel  may 
be  heard  to  that  point,  whether  he  be  by  law  a 
witness,  or  not?  Several  of  my  lords  think  it 
reasonable,  counsel  should  be  heard,  whether 
he  be  a  witness  or  not ;  or  at  least,  that  that 
question  should  be  considered  amongst  tbeni- 
•elves,  if  insist  upon ;  therelbre  ^oar  kird- 
ship  is  to  dedare,.wnether  you  do  msigt  upoa 
It,  or  desire  to  wave  it 

Earl  of  IFar.  I  wholly  aobmit  myadf  ts 
your  hMrdships;  but  as  I  am  advised  by  my 
coonsel,  I  hope  he  is  a  good  witness,  and  I  de- 
sire my  counsel  may  be  heard  to  that  point.  . 

Att.  Gen.  My  brds,  in  truth  I  ackBowlcd|(e, 
according  to  the  method  of  law,  tbe  objectMi 
ought  to  come  of  our  side ;  for  1  think  we  liave 
very  good  reason  to  opfoaa  that  geBtl«Mi'» 
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hein^  a  wkocss  in  tbk  case,  eren  npion  iliat 
«t^ec4ion  which  mv  lord  has  made  himself, 
upon  the  oonsiderauoD,  that  he  has  been  ibund 
gtiiky  of  manslaughter  lor  the  death  of  this 
very  person.  It  is  true,  upon  bis  prayer,  clergy 
was  allowed  him,  bat  the  burning  of  the  llhnd 
was  respited,  and  he  was  not  burnt  in  the  hand, 
and  be  is  not  pardoned ;  and  how  far  can  he 
be  a  witness  in  this  case,  is  the  objection :  if> 
Ban  conricted  of  felony,  tliat  is  within  clergv, 
prays  his  clerg^y,  and  it  is  allowed  him,  but  fie 
IS  n«it  burned  in  the  hand,  nor  pardoned,  we 
apprehend  he  is  no  witness;  and  that  is  the 
objection  we  make  against  his  testimony  to 
your  iordsbips. 

L.  H.S.  My  lord  of  Warwick,  you  hear 
what  is  said  by  way  of  objection  against  this 
man's  bemfr  a  witness.    What  say  you  to  it  ? 

Earl  of  War.  For  matter  of  law,  my  lords, 
I  am  not  capable  of  speaking  to  it,  but  I  de- 
sire my  counsel  may. 

L.  H,  S.  That  which  Mr.  Attorney  proposes 
by  way  of  objectran  is  matter  of  iact,  and  the 
matter  of  law  does  not  arise  till  the  fact  be  set- 
tled, which  mnst  fall  within  your  lordship's 
own  knowledge,  who  produce  btm  as  a  wit- 
ness, and  therefore  you  mtfst  answer  to  that 
fact  yourself. 

Earl  of  War.  I  desire  to  know  of  your  lord- 
ships, if  a  man  be  convicted  of  felony  that  is 
witnin  dergy,  and  prays  his  clergy,  and  it  is 
allowed  him,  but  the 'burning  of  the  hand  is  re- 
spited, and  there  is  a  warrant  for  his  pardon ; 
whether  he  cannot  be  a  good  witness :  that  his 
<^cnPy  ^^  allowed,  and  the  burning  of  the 
hand  respited,  I  have  the  record  here  to  shew. 
X.  H,  S.  3Iy  lords,  my  noble  lord  at  the 
bar  insisting  upon  a  warrant  for  a  pardon,  1 
mnst  aoqoamt  you  with  something  that  hsp- 
pened  dorinff  your  lordships'  sitting  here  this 
day ;  since  I  came  hither  a  priry  seal  was  de- 
lif  ered  to  me,  in*  order  to  pass  a  pardon  for  the 
homing  in  the  hand  of  Mr.  French,  for  the 
manslau^ter  for  which  he  was  convicted  at 
the  Okl*Bailey ;  so  for  I  can  acquaint  your 
kfdships  as  to  matter  of  Act. 

Earl  of  War.  My  lord,  I  am  advised  by  my 
counsel,  that  he  is  a  good  witness  without  a 
pardon,  or  Without  bormng  in  the  hand. 

L.  H,  S.  What  say  you,  Mr.  Attorney,  to 
the  law?  Now  you  understand  what  the  fact 
trulvis. 

Ati.  Gen.  Yes,  my  lord ;  and  I  do. appre- 
hend, with  submission  to  your  lordship's  judg- 
ment, that  a  man  convicted  of  felony,  though 
he  invys  his  clergy,  and  has  it  allowed  hira, 
but  is  not  burnt  in  the  hand,  nor  has  any  par- 
don, can  be  no  witness. 

L.  H.  S.  That  is  the  case  upon  which  you 
are  to  form  your  otgections:  here  is  a  man 
produced  as  a  witness,  who  has  been  convicted 
of  felony  within  the  benefit  of  clergy,  has 
craved  his  clergy,  has  had  it  allowed,  but  has 
not^been  burnt  m  the  hand,  nor  pardoned. 

Att.  Oen.  Then,  my  lords,  with  humble  sub- 
mission, dpon  the  matter  of  fact  so  stated,  I 
mak^tbis  olgectioni  That  be  is  iko  witness  in 


point  of  hw :   he  has  Iwen  convicted,  in  one 
respect,  for  the  very  offence  for'whic^  the  no- 
ble  lord,  the  prisoner  at  the  bar,  Aands  in- 
dicted :   Though  not  in  the  same  dejiifree  a» 
the   indictment   sets   it    forth,  yet  it  is  for 
the  same  fact.     Upon   this  indictment  Mr. 
French  was  indicted  at  the  sessions  at  the  Old 
Bailey,  and  there  he  was  found  guilty  of  man- 
shiodfiter ;  upon  which  he  prayed  the  beneOt  of 
his  clergy,  which  was  allowed  him,  but  he  was 
not  burnt  in  the  hand :   thus  stands  the  case  io 
fact.    Now,  my  lords,  the  allowance  of  clergy 
of  itself,  does  not  discharge  the  party  from  the 
offence,  so  far  as  to  set  nim  *  r^tus  in  curia,' 
and  maJce  him  in  all  respects  a  person  fit  to 
have  the  benefit  and  privileges  of  a  *  probus  et 
*•  legalis  homo,'  till  he  has  passed  through  those 
methods  of  setting  himself  right  in  the  eye  of 
the  law,  that  the  law  hath  prescribed  I  and  in 
order  to  set  this  matter  in  its  true  light  before 
your  lordships,  it  will  be  necessary :fbr  me  to 
open  to  your  lordships,  as  far  as  I  can,  the  na- 
ture of  this  benefit  of  clergy,  and  what  advan- 
tage did  accrue  to  the  pany,  by  having  that 
benefit  allowed  him,  and  likewise  what  benefit 
he  had  by  the  act  that  enacted  the  burning  in 
the  hand,  which  was  the  statute  of  the  4tb  of 
U.  7.  And  by  that  act  the  burning  in  the  hand 
was  to  be  of  no  more  effect,  b«t  only  to  shew 
that  he  had  had  his  clergy  allowed  him  ;  and 
that  unless  he  were  witun  orders,  he  should  . 
have  it  no  more  than  once.    Before  that  act  of 
parliament,  a  person  might  have  had  the  bene- 
fit of  clergy  several  times,  but  that  act  limits  it 
as  to  time,  that  it  shall  be  but  once :  and  there-  « 
/ore,  in  order  to  the  having  of  it  known,  who* 
ther  a  man  onc^  had  his  clergy  allowed  him, 
that  did  not  produce  bis  orders,  that  act  pro- 
vides there  shall  be  a  mark  set  upon  him  at  the 
time  of  the  allowance  of  this  deigy,  as  a  token 
that  it  was  allowed  htm,  and  he  was  never  to 
have  it  allowed  aAerwards,  but  even  at  that 
tirne  he  was  to  be  delivered  over  to  the  ordi- 
nary to  make  his  purgation ;  but  since  that  act 
'several  statutes  have  been  made  about  this  mat* 
ter.     1  shall  mention  one  that  relates  to  your 
tordshins,  and  that  is  the  statute  of  Edward  tho 
6th,  which  indeed  does  enact.  That  in  case 
where  a  peer  is  convicted  of  felony  within  tlie 
benefit  of^clergy,  he  shall  be  discharged  with- 
out being  burnt  in  the  hand;  6ut  then  and  thus 
the  law  stood  till  th^  statute  of  18  Eh'a.  cap.  7» 
by  which  it  is  enacted.  That  after  the  burning 
in  the  hand  the  prisoner  shall  be  delivered  to 
the  ordinary,  hut  he  shall  be  discharged ;   by 
virtue  of  which  act,  after  burninp^  in  the  hand, 
the  prisoner-bath  made  full  satisfaction  to  the 
law,  without  that  sort  of  purgation  which  was 
before  requisite  to  be  made ;  but  till  he  be  burnt 
in  the  band,  or  has  his  pardon,  he  is  not  to  be 
discharged  ;   it  may  be,  he  may  be  bailed  out 
by  the  judge,  in  order  to  get  a  pardon';  but  still 
he  remains  in  statu  quo^  as  to  his  being  a  wit- 
ness, or  any  thing  of  tliat  nature ;  his  credit  is 
gone  till  it  be  restored  by  the  king's  pardon,  nt 
his  undergoing  the  punishment  that  the  law 
requires ;  fend  Ao  man  would  sily,  that  where 
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one  lies  imder  a  ooDvictioa  of  fdony  ondk- 
charged^by  burnin|^  m  the  haod,  or  pardon, 
that  be  can  be  a  witness ;  he  remains  just  as 
he  was  before,  the  con?iction  remains  upon  him, 
which  disabled  him  to  be  a  witness ;  and  that 
We  submit  to  your  lordships  as  the  case  of  this 
person,  captain  French. 

Sol,  Gen,  My  lords,  if  yoor  lordships  please 
to  spare  me  one  word  of  the  same  side :  sore  at 
common  law  there  would  be  no  difficulty  at  all, 
that  a  person  con?icted  of  felony  within  the 
benefit  of  clergy,  unpardoneil  and  uindiscbarged, 
could  be  no  witness ;  and  since  those  several 
statutes  that  havo  been  mentioned  by  Mr.  At- 
torney^ unless  there  be  an  actual  burning  in  the 
hand,  or  a  pardon  <br  that  burning  in  the  bati^j 
sure  it  cannot  lie  pretended,  that  ou^  co;ii^icted 
of  felony  can  be  admitted  as  a  witness.  If  my 
lord  of  yVarwick  does  insist  upon  his  eTidence 
as  matter  of  right,  we,  for  the  king,  do  insist 
upon  it,  that  there  is  no  right  at  all  in  the  case ; 
for  French  must  be  taken  to  be  one  convicted 
of  felonjr,  and  not  discharged  without  -either 
burning  io  the  hand,  or  pai^on ;  and  then  we 
are  sure  it  cannot  be  pretended  in  law,  that  he 
can  be  a  witness. 

L.H,  S.  My  lords,  the  kiog^s  counsel  have 
stated  their  objection,  what  is  your  pleasure  to 
have  done  in  it? 

Earl,  of  JRir^rf.  I  suppose,  my  lords,  Ihat  it 
will  be  necessary  to  hear  what  answer  my  lord 
of  Warwick  gives  to  this  objection. 

L.  H,S.  Is  it  your  lordships'  pleasure,  then, 
Ihat  the  counsel  assifl^ed  for  my  lord  Warwick 
be  heard  what  they  have  to  say  to  this  matter? 

Lords.  Ay,  ay,  ay. 

SThen  sir  Thomas  Powrs  came  to  the  har, 
stood  by  the  earl  of  narwick,  and  spoke 
thus.] 

Sir  r.  Potcis.  May  it  please  your  lordships, 
I  ado  by  the  order  of  this  honourable  house  as- 
signed -of  counsel  for  thb  noble  lord  at  the  bar, 
in  point  of  law ;  and,  my  lords,  as  to  the  present 
question  that  has  be«n  spoken  to  by  the  king's 
counsel,  I  am  a  little  surprised  to  hear  it  should 
be  wondered  at,  that  my  lord  of  Warwick 
should  insist  upon  H,  that  this  gentleman  should 
be  examined  for  him  as  a  witness,  because, 
with  humble  submission  to  yOur  lordships,  I 
think  the  authorities  of  law  will  make  for  the 
opinion  op  the  other  side.  Mr.  Attorney  Ge- 
neral says  true,  The  first  statute  that  was  made 
for  burning  in  the  hand,  was  that  in4H.  7. 
Before  that  time  the  benefit  of  clergy,  even  for 
murder,  was  used  to  be  allowed  upon  the 
prayer  of  the  party,  and  he  was  thereupon  de- 
liveredover  to  the  ordinary  to  make  his  puiga- 
tion  ;  and  that  not  only  once,  but  toties  quotUs^ 
let  him  demand  it  as  otlen  as  he  would,  and  as 
often  as  he  offended  it  was  allowed :  This  was 
thought  such  a  privilege  as  ought  to  be  restrain- 
ed ;  that«tatute  of  the  4th  of  Uen.  7,  takes  no- 
tice, that  an  ill  use  was  made  of  it,  and  there- 
fore does  ohlain,  that  it  should  be  allowed  qo 
moiti  than  once,  unless  to  persons  within  orders : 
And  as  a  means  to  know,  whether  it  had  been 
before  allowed,  or  not,  the  act  does  direct,  that 


the  party  convicted  shall  be  burnt  iir  the  hwod^ 
that  ui  an  the  act  does  appoint,  h  does  no  otfaer-* 
wise  alter  the  case ;  it  does  not  impose  it  upon 
the  party  as  a  punislmient  for  the  oflepiee,  biii 
only  as  a  mark  of  distinction,  that  if  ever  be 
caiyr  again  before  the  court,  and  being  con- 
victed of  the  like  offence,  should  pray  the  be- 
nefit of  clergy,  then  upon  inspection  it  might 
be  known,  whether  before  he  had  been  allowetl 
bis  clergy  or  not ;  and  so  stood  the.  law  witbr 
out  alteration  as  to  the  mannerof  delivery  of 
the  criminal  over  to  the  oritinary  to  make  hif 
purgation,  with  which  the  temporal  law,  in  tii« 
manner  of  doing  thereof,  did  not  intermeddle  ; 
ahd  tlierein  consisted,  with  respect  to  this  mat- 
ter, the  benefit  of  cleigy.  Afterwards,  by  the 
statute  of  Edward  tlie  6tli,  the  peers  were  ex<» 
empted  from  the  burning  in  the  band  ;  an4 
then  comes  the  act  that  we  rely  upon,  which 
is,  that  of  the  18th  of  Eliz.  that  Ukea  notice  of 
the  former  act  of  the  4th  of  H.  7,  which  only  or- 
dered the  buminjr  of  the  hand  for  the  purposes 
aforesaid,  but  left  the  party  to  be  delivered  oref 
to  the  ordinary  Io  make  his  purgation  ;  which 
was  found  to  be  a  matter  attended  with  many 
abuses,  and  upon  the  reformation  thought  nt 
to  be  abolished,  and  taken  away,  because  it  was 
only  an  outward  appearance  aud  shew  of  par<- 
gation,  and  was  often  the  occasion  of  very  great 
penuries ;  therefore  it  is  taken  totally  away, 
and  by  this  act  the  party  shall  have  the  benefit 
of  clergy  without  making  purgation,  as  fully 
as  if  he  nad  actually  nwde  it.  But,  say  they, 
there  is  still  left  something  that  the  law  re- 
quires, which  is,  that  he  should  be  first  burnt 
in  the  hand  ;  and  if  he  be  not  burnt  in  the  band 
or  at  least  panloned,  he  is  not  in  that  condition 
that  the  law  calls  for  in  such  a  case,  to  set  him 
Rectus  in  Curia  :  If  he  be  burnt  In  the  band, 
or  pardoned  by  the  king,  they  agree  on  the 
other  side,  that  he  may  be  a  very  good  witness. 
My  lords,  that  act  of  parliament  of  queen  Eliz. 
does  impower  the  court  that  tries  the  crimina), 
and  before  whpm  he  is  convicted,  not  only  lu 
burn  him  in  the  hand,  pursuant  to  ,the  act  of 
Hen.  7,  but  also  to  detain  him  in  prison  fur  a 
year  alter  ;  but  yet  I  think  that  dotli  not  ng- 
nify  any  thing  one  way  or  other  to  restore  him, 
or  not  restore  nim  to  his  credit ;  for  1  think  the 
burning  in  the  hand,  which  is  a  mark  of  in- 
famy, was  never  intended  as  a  means,  any  more 
than  imprisonment  for  a  year,  kf  restoring  a 
man  to  his  credit ;  it  was  only  to  shew  he  had 
his  clergy  once,  and  should  nave  it  no  more. 
The  allowance  of  clergy  by  the  statute  of  Eliz. 
ojierates  as  a  panlon ;  only,  saith  the  statute, 
he  shall  not  be  delivei^  out  of  prison  before  he 
is  bnrnt  in  the  hand,  according  to  the  statute  of 
Hen.  7.  Nobody  can  say,  that  the  continuing 
in  prison  for  a  year,  whicn  the  conrt'may  order, 
though  burnt  m  the  hand,  would,  an  to  restor- 
ing of  credit,  have  operated  one  way  or  other  : 
but  that  we  insist  upon  is,  That  the  allowance 
ofclergy  sets  him  right  in  court,  since  pulia- 
tion is  abolished,  and  is  the  same  thing  as  if  he 
had  undei^one  the  ceremonial  parts  of  a  fonna) 
puigatioo.    It  ia  the  allowance  of  clergy  that 
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itoakes  Hie  altaratioii  or  Hfenfdon  in  this  csaety 
hf  f  nrtoeof  flib  hsttef  <ff  the  IfKh  of  Efil.  for 
we  take  H,  tint  be  is  M  bftfe  the  seme  beneiit 
ef  his  tAergy^  a^  if  be  bed  been  deKYeretf  to  rtie 
erdinenr,  and  jmr^ion  had  been  made  ;  and 
new  the  albHrance  of  clergy  by  tbia  aet, 

Sirea  the  aame  beoefit  to  the  party,  aa  purga- 
on  wouM  bare  dene  bi^ore  tne  act ;  and  lie  is 
in  the  mtlnt  afele  and  eondHion  aa  he  wooYd 
havfe  boAT  in  daae  Of  a  ptir^oni  or  of  a  pardon 
by  fbe  Ub^ .    llie  aothontiei  ure  aR  with  os. 
Tbereie*  (Meihef  is  vety  vfdl known  among 
the  men  of.llie  \tn^  in  the  fborth  report  of  my 
kutfCote,  Hoferoft'a  case,  who  waa  indicted 
and  eoDTieled  of  mant laug^tfr,  and  he  prayed 
th«  benefit  of  bta  dmnr;  the  iodflrea  tooiurht 
III  C»  reapita  tbair  jodgitteot  Cnenin,  bat  his 
prayar  #a4  entered  upoo  record ;  and  then  an 
appeal  hein^  bntagbt  againrt  hini,  it  came  to 
bea  4|befltion,  hoir  ikr  be  bad  had  hia  clergy  : 
For  by  Ae  iiaime  ef  the  dd  of  Hen.  7,  an  ap- 
peid  wiH  lie  uoewitfiatanding  a  convictiop,  if 
the  party  hare  not  had  hia  cMsfgy  ;  and  in  this 
teaae  it  was  a^^idg^,  that  the  patir  having 
erayed  hia  dergfy,  be  ahoald  hare  tbe  same 
benefit  aa  if  the  cenrt  bad  ordered  every  thmg 
10  be  actually  exeeoted,  whieh  ought  thereupon 
la  be  dene :  And  sorely  Uien  it  can  be  no  ques- 
tion, whether  a  mail  shall  be  a  witness  or  no, 
who  has  had  hia  clergy  allowed?  It  is  so  en- 
tered upon  record,  That  tbe  book  was  admhiis- 
tei^d  to  bia»t  ami  that  he  read  aa  a  clerk ;  for 
Ibe  party  has  done  as  much  as  be  can,  pi-ay^d 
the  \ta!m  of  his  clergy,  and  had  it  allowed, 
and  so  it  is  entered  npon  record.  The  respiting 
of  the  homing  of  tbe  hand  till  the  king's  ^r- 
don  be  fl4)«ained,  shall  not,  sore,  put  nim  m  a 
•worse  condition  than  ho  wOutd  hav^s  bden,  if  fte 
had  aetaaRy  been  burnt  in  the  hand.  My  ht^ 
I  have  to  my  band  a  boeh  which  h  of  very 
mat  esteem,  and  thai  is.  The  Reports  of  my 
lard  chief  justice  Hobart,  wherein  he  dedarea 
hia  ophnon  m  this  point,  and  Ibr  whose  opinion 
every  one  of  oar  gown  ever  bath  testified  a  very 
gresA  veneration  and  lespect ;  tbe  case  is  that 
of  tSearleamI  Wmiami,  wherein  my  lord  Hob- 
bort  haa  spoken  so  ftiUy  ttr  this  matter,  that  I 
think  it  ought  to  pat  an  end  to  the  question  : 
He  siys,  the  stetnte  of  Bfi2.  aitpnhiting  the 
bumtog  in  the  hand  without  parg^attoa,  does 
operate  at  a  statute  pardon  to  aR  iiftents  and 
purpeaea,  and  tbe  party  having  now  the  be* 
adH  t^  Mm  clergy  allowed,  is  in  all  respects 
in  fite  same  condithni   as    if  he   had  be«n 
acqulnad;  lba(  is  tbe  opinioo  that  he  holds 
fhitmghout  that  ease :  I  need  not  trouble  your 
lorMnps  with  reading  all  the  ptrticutar  words 
Aat  be  uiss,  but  only  those  which  relate  to  tbe 
tikmc  now  ia  qoeation,  immediately  before  your 
Ibrnbips.    He  delivera  hia  opinion,  «■  That 
-Whosoever  speaha  words  of  accusation,  refiect- 
iflf  upon  a  man  Ibr  any  offence  for  which  he  was 
indiclad  amd  convicted,  and  bad  had  bis  clergy 
allowed,  an  action  lies  as  if  he  bad  been  totally 
'JKqoitfedlhmi  it;  it  is  not  the  burning  in  tbe 
head,  but  the  allowance  of^dergy,  that  sets  him 
fMhc  la  Ka  oeifii  fai  the  cyeof  thi  iafr.  and  be 
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is  thereby  in  the  same  condition  in  thai  re- 
spect, that  he  would  have  been,  if  be  never 
had  bad  any  conviction  upon  him.*  Towards 
tbe  end  of  tbe  case  his  very  words  are  these  i 
**  Though  the  statute  saith,  after  bomintf  in 
the  band  according  to  the  statute  ia  that  bAatf 
made,  l^e  shall  be  discharged,  and  theve  is  no 
burning  in  tbe  band,  that  makes  nothing ;  for 
though  it  be  a  case  whore  the  band  ought  to  be 
burnt,  yet  it  is  not  so  essential  but  a  man  may 
have  the  benetft  of  the  statute,  though  he  be 
not  burnt ;  the  kiog  may  pardon  the  bunffeg  ; 
for  the  burning,  even  in  an  appeal,  is  no  part  Of 
the  judgment,  nor  so  much  as  in  tbe  Dature  of 
punishment,  but  rather  a  mark  to  uotifv  that  he 
may  bate  his  derigy  but  onee/*  These  are 
hia  very  words  in  this  case ;  so  that  tbe  statute 
ci(  Eliz.  doth  abolish  purgation,  boC  gives  tbe 
party  all  the  benefit  thereof,  as  if  he  had  gone 
through  it,  and  instead  of  delivering  the  party 
fo  the  ordinary  to  make  his  purgatioo^  it  saya 
he  shaH  be  deuvered  out  of  prison ;  but  lest  il 
mufbt  seeQt  to  repeal  tbe  statute  of  Hen.  7,  aa 
to  burning  in  the  band,  it  adda,  *^  Being  burnt 
in  tbe  band,  aooordiDg  to  tbe  statute  in  that  be- 
half pn>vtded:"  By  the  statute  of  Hen.  7,  he 
was  first  to  be  burnt  in  the  hand, 'ami  then  dd- 
Ihrered  to  the  ordinary  to  make  his  purgation  ; 
but  by  tbe  statue  of  Eliz.  be  is  first  pardoned 
bis  crime  by  bebg  allowed  the  benefit  of  hia 
clergy,  without  making  his  purgation,  and  af- 
terwards to  be  burnt  in  tbe  liand  before  be  Be 
delivered  out  of  prison  ^  so  that  the  burning  in 
the  baud  is  only  a  condition  precedent  to  hia 
getting  out  of  prison,  not  to  his  being  restored 
to  his  credit :  the  king  may  pardOn  thebominff 
in  the  band  unttoobtedly,  and  be  has  gone  a 
great  way  in  this  case,  for  he  bath  giveU  a  paN' 
don  as  far  as  tbe  privy  seal,  aqd  that  is  suA- 
cienf  to  shew  his  gracious  intention  of  pardon* 
ittg  it  throughout ;  and  if  there  be  need»  We 
hope  it  may  pass  vet  forward.  What  we  insist 
on,  18  not  only  t&e  opinion  of  my  lord  chief 
justice  Hobart,  but  be  is  followea  therein  by 
the  opinion  of  a  ntan  of  very  great  authority, 
one  no  less  eminent  than  he  in  his  profession, 
and  that  is  my  lonl  chief  jiistice  Hale,  b  a  book 
of  bis  that  is  intituled,  bis  Pleas  of  tbe  Crown» 
which  is  but  an  abridgment  of  what  be  intend^ 
upon  that  subject  under  the  title  of  cfeigy  : 
when  he  comes  to  .treat  of  the  conseouences  of 
the  allpwance  of  clergy,  aud  what  the  several 
efiects  of  clergy  allowed  shall  be,  be  says,  it 
gives  him  a  capacity  to  purchase  gooda,  and 
retain  the  profits  of  his  laftds,  and  restores  him. 
tb  his  credit,  according  to  the  case  t  have  men- 
tioned before  in  Hobart,  of  Searle  and  Wil- 
liams ;  for  that  case  is  particularly  in  that  book 
mentioned  and  referrM  to  :  therefore  I  hope 
TOttr  lordships  wiH  make  no  difficultv  of  hear- 
ing this  witness ;  for  we  think  the  having  his 
clei^  allowed  him,  is  that  which  rtetores  him 
to  hia  credit.  If  they  haveany  other  objections 
against  him,  I  hope  we  shall  bear  it  from  the 

*  See  Hawkinses  Fleas  of  the  Crown,  b^  f$ 
c.S8,s.  133. 
3T 


lOH] 


li  WILLIAM  IlL 


Trial  of  the  Earl  ^f  Wanmotr 


[Wlf 


1cing'»  counsel :  but  if  this  be  stood  upon  in 
point  of  law  as  an  objectiun,  that  though  clergy 
was  allowed,  he  was  not  burnt  in  the  hand,  nor 
jmrdoiied ;  I  would  have  observed  to  your  lord- 
ships, that  ray  lord  high  steward  has  told  you 
it  is  so  iai*  gone  towards  the  pardoD,  that  the 
king  has  shewn  his  intention  to  (lardon  by  the 
priTV-seal ;  and  we  hope  your  lordships  will 
not  let  this  noble  lord  at  the  bar  suffer  any  pre- 
judice by  the  not  perfecting  of  the  pardon  by 
actual  passing  of  the  great  Mai. 

X.  a.  S.  Mr.  Attorney  General,  what  say 
you  to  the  matters  which  bare  been  urged  ? 

AtL  Gen,  My.  lord,  we  have  stated  our  ob- 
jection ;  we  think  there  is  nothing  given  as  an 
answer  to  it,  and  we  submit  it  to  your  lord- 
ship's judgment. 

Marq.  ot  Haiifax,  My  lords,  I  desire  that 
^e  question  that  is  to  lie  decided  before  your 
lordshiM,  may  be  settled  truly,  what  it  is. 

L.  H.  S,  If  there  be  six  in  company, 
and  one  of  tliero  is  killed,  the  other  five 
are  aflerwards  indicted,  and  three  are  tried, 
and  found  guilty  of  manslaughter,  and  upon 
their  prayers  have  their  clergy  allowed,  and 
the  *burnuig^in  the  band  is  respited,  but  not 
pardoned,  Whether  any  of  the  three  can  be  a 
witness  upon  the  trial  of  either  of  the  other  two  ? 
'  Sir  I^.  Powys,  My  lords,  «with  submission, 
though  he  were  convicted  of  the  felony,  yet 
upqp  prayer  of  his  clergy,  that  being  allowed 
bim,  tliat  restores  him  to  all  the  capacities,  we 
■ay,  that  he  had  before  the  conviction,  and 
particularly  to  his  credit ;  and  for  that  we  sub* 
xnit  ourselves  to  your  lordship's  judgment. 

Marq.  of  Haf^ax^   1  suppose  vour  lordships 
"will  have  the  opinion  of  tne  judges  upon  this 
point;  and  that  most  be  in  the  presence  of  the 
'  prisoner. 

L.  H,  5.  It  must  certainly  be  in  the  presence 
of  the  prisoner,  if  you  ask  the  judges  opi- 
niotis.* 

Marq.  of  Halifax.  But  in  these  cases,  my 
lords,  it  is  usual  to  hear  the  king's  couiuel  to 
make  a  reply :  1  desire  to  hear  what  they 
would  say  to  what  has  been  offered  by  the 
counsel  tor  the  noble  lord  the  prisoner  at  the 
kar. 

Sen,  Wright,  My  lords,  I  did  apprehend 
that  the  vci^  stating  of  the  obiection  would 
Imve  Set  ibis  matter  in  its  true  light :  For  in 
the  first  place,  it  is  a^eed  on  all  hands,  that 
this  Mr.  French,  that  is  desired  to  be  a  witness, 
4oes  stand  convicted  of  felony  ;  and  by  the  law 
of  Eng^land,  while  that  conviction  remains  upon 
him,  till  be  be  either  purged  or  pardoned,  he 
cannot  be  a  witness:  by  the  conviction  his' 
credit  is  lost ;  ^ and  till  he  be  restored  to  his  fiist 
.  condition,  he  stands  not  so  clear  in  the  eye  of 
the  law  that  he  can  be  an  evidence.  The 
counsel  for  the  prisoner  have  objected,  that  if 
be  either  be  pardoned,  or  clergy  allowed,  be  is 
put  in  the  same  condiUon  as  if  be  had  been  ac- 
quitted. 

♦  See  the  Case  of  lord  Cornwallie,  yol.  f ,  p. 
l43,andthcNote.  '^ 


My  lords,  f  most  admit  a-parden  leslores  to 
credit ;  •  and  I  rauSt  likewise  admit,  that  allow- 
ance of  the  benefit  of  deigy,  and  buniiag  ia 
the  hand  upon  it,  amounts  in  law  to  a  pardon, 
or  is  equivalent  to  a  pardon  in  tliis  matter :  but 
the  fact  here  is  not  so ;  for  here  ie  neither  ac- 
tual pardon,  nor  any  burning  in  the  band  -,  the 
benefit  of  clergy  was  prayed,  and  allowed ;  but 
that  alone  is  not  sufficient ;  there  mast  be  aa 
actual  burning  in  the  hand,  or  a  pardon  of  that 
burning  id  the  hand,  otherwise  it  cannot  be  a 
satisfaction  in  law,  such  as  should  pnthimia 
the  same  condition  as  if  be  were  acquitted* 
Your  lordships  have  heard  what  was  nid  bj 
his  grace  my  lord  high  steward,  That  as  to  tM 
burning  in  the  hand,  the  king  has  been  pleased 
to  proceed  so  far  as  to  grant  a  pnvy  seal  for  the 
pardon  of  the  burning  in  the  uand :  But  ;our 
lordships  very  well  know,  and  it  cannot  be  in- 
sisted on  to  tbe  contrary  by  the  counsel  oo  the 
other  side.  That  it  is  no  pardon  until  it  be  past 
under  the  great  seal  of  £nghind  ;  so  that  bcre 
is  no  actual  pardon  ;  nor  is  the  hue  allowaoct 
of  clergy,  without  burning  in  the  hand,  equi* 
ralent  to  a  pardon.  BIy  loras,  it  must  be  sgreed, 
That  at  the  common  law,  persons  that  were 
convicted  of  felony,  were  not  restored  to  their 
credit  merely  by  allowing  the  benefit  of  clergy 
to  them ;  there  was  something  further  to  U 
done  to  regain  credit ;  tUe  party  convicted  rouit 
undergo  another  trial  before  tbe  ordinaiv,  wbicb 
was  commonly  called  purgation ;  wban  an^ 
man  was  convicted  of  felony »  he  was,  upon  ba 
prayer  of  the  benefit  of  clergy,  to  have  it  air 
lowed  te  him,  and  if  be  could  read  as  a  clerk, 
bis  life  was  saved.  He  was  not  dtscbaf|^eti  of 
tbe  felony,  and  therefore  was  delivered  orer  19 
the  ordinaiy  to  be  kept  in  prison  untilihe  bad, 
by  a  sort  of  trial  before  the  ordinary,  made  bii 
innocence  appear,  and  purged  himsdf  of  the 
fact  chained  upon'  him ;  and  if  he  could  sot 
make  his  purgation,  he  was  to  lie  perpetoally 
iu  prison ;  and  notwithstanding  the  allowance 
of  clei^y,  and  delivery  over  to  the  ordioaiy, 
yet  was  not  the  credit  rostored,  nor  his  ionaa 
capacities ;  he  was  not  a  legal  witness  until 
he  bad  purged  himself  of  the  crime:  It  wes 
the  clearing  themselves  of  the  guilt,  that  re« 
stored  such  persons  to  their  reputafioa  and 
credit,  not  the  bare  allowaQGe.of  clergy:  tiom 
criminals  were  delivered  to  tbe  ordinary  ge- 
nerally; those  mi^bt  make  their  purgation : 
Others  were  specially  delivered,  or  deliTcred 
with  a  special  charge  to  the  ordinary,  nst  to 
admit  them  topurgationy  *  Absque  porgatioiie 
^facienda:'  ThesA  latter  could  never  Iw  re- 
stored to  credit,  except  by  the  king's  pwhm; 
for  the  liberty  of  purgation,  which  wsfi  tbe 
means  of  reffainmg .  their  credit^  was  tikoi 
from  them ;  their  guilt  occasioned  their  loesof 
credit ;  taking  away  that  guilt  doth  copie- 
ouentially  restore  credit  again ;  and  this  beoe- 
nt  of  clergy  was  to  be  allowed  as  ofien  as  any 
man  had  occasion  fi^  it. 

Thus  the  matter  of  benefit  of  deigy  stood  m 
common  law  in  respect  of  purgatioi^  sod  re^ 
logof credit,  ttU  the  statateofl»£iiz.€^r>wlMck 
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mm§  cittd  on  the  other  side  ,hy  nr  Thomas 
Powys;  by  which  statute  piirgation  is  abso- 
Jutely  tafcea  away  and  set  aside :  aod  the  party 
being  bamt  in  the  hand,  aooordinff  to  the  sta- 
tute of  4  H.  7,  is  appolBted  by  this  statute,  18 
£Us.  to  he  discharged,  and  not  lo  be  delivered 
•over  to  the  dhlinary,  as  was' before  that  time 
japed.  The  defiveriofif  over  to  the  ordinary,  was 
in  order  to  puigation,  and  that  by  the  last  sta- 
tute is  quite  tucea  away,  and  the  party  is  to 
liave  the  sameheneit  1^  the  having  the  benefit 
'«f  his  dergy  and  homing  in  the  hand,  as  if  he 
liad  made  bis  porg^ation:  he  shall  be  dis-- 
charged :  it  is  not  his  reading  as  a  derk,  and 
that  pronounced  by  the  ordinary,  that  gives 
him  the  benefit  of  a  discharge,  as  if  he  had 
lieen  puff]g[ed  of  tiie  crime ;  but  there  most  be 
the  Duming  in  the  hand,  that  is  the  very 
terms  of  the  statnte  upon  which  he  is  to  be  dis- 
charged ;  that  most  aetoally  be  done  before  he 
eaii  be  put  into  the  saoie  condition  that  he  was  in 
before  the  conviction,  and  consequently  maice 
him  capable  of  iwing  a  witness.  As  for  the 
case  of  ISearle  and  Wdtiams,  that  was  cited  by 
dr  Thomas  Pttwys,  that  x;ase  doth  not  oppose 
in  this  matter ;  there  it  was  not  needful  to  bum 
the  person  convieted  ;  he  was  a  derk  in  holy 
crders,  and  by  law  exempt  from  burnin|f  in  tlie 
hand :  so  it  was  not  neeofol  to  bum  him,  the 
statute  of  18  Eliz.  not  requiring  any  person  to 
hebumed  in^  the  hand  tliat  were  not  so  liable 
hefine  then.  The  most  that  is  sud  in  that  case 
hy  the  chief  justice  Hobart  is,  that  in  'case 
where  the  hand  ought  to  be  burnt,  it  is  net  es- 
sential ;  but  the  party  may  have  the  benefit  of 
the  statute,  i.  e.  be  discharged  without  burn- 
ing, and  the  king  niay  pardon  the  burning;  and 
no  doubt  if  the  king  pardons  the  bumtuflf,  it  is 
ss  good  and  effectual  as  if  the  hand  had  been 
actually  burnt  The  king  might  pardon  the 
whole,  and  consequently  any  pait;  the  pardon 
of  the  ponisbmeDt  supplies  the  effect  of  it ;  no 
iinestion  hut  a  pardon  may  supply  the  want  of 
in  the  hand.     tihiefjustKe  Hales  in 


aing  in  the  hand.  Chief  justice 
bis  book  of  Pleas  of  the  Crown,  fol.  S40, 
which  I  have  here,  mys  expresdy,  that  burn- 
ing in  the  hand  is  now,  since  the  statute  13 
£liz.  the  consequent  upon  the  dlowance  of 
clergy,  which  hath  this  effect :  First,  It^taa- 
bles  the  judged  to  ddiver  him.  Secondly,  It 
restores  him  to  former  capacities.  Thirdly, 
It  ribstotes  him  to  bis  credit,  and  so  it  puts  him 
in  the  same  condition  as  if  he  were  acquitted. 
yv  bat  is  fit  that  hath  this  effect  P  The  allowance 
of  ciemr,  and  burning  in  the  hand :  There  is 
not  to  be  a  ddivery  of  the  crimmal  till  all 
be  done  which  ia  required  by  law:  Tbe4aw 
lequires  that  the  party  be  burnt  in  the  hand,  or 
that  the  king  do  pardon  the  burning  in  the 
band,  before  the  party  be  discharged;  and, 
|vith  homble  aubmission,  it  was  never  yet  pre- 
tended, thai  any  person  could  have  the  full  ad  - 
rentage  of  the  benefit  of  clergy,  since  the  sta- 
tute of  4  H.  7,  till  he  was  burnt  in  the  hand,  or 
the  boniing  in  the  hand  was  pardoned.  Now, 
my  lords,  to  apply  this  to  the  case  in  question ; 
ikm  OD  aU.  hands  admittecl,  Tiiat  Mr.  French 


was  convicted  of  felony  and  manslaughter,  ana 
is  neither  burnt  in  the  band,  nor  pardoned.; 
but  he  has  prayed  the  benefit  of  the  olergy ; 
and  has  bad  the  book  given  to  him^  to  try  if 
he  can  read,  aod  he  certified  be  can  r^ad ;  this 
is  dl  that  is  done.  I  think  it  cannot  be  pre- 
tended he  ought  to  be  discharged  until  he  is 
burned  in  the  nand,  or  that  burning  pardoned^ 
as  the  act  requires ;  and  if  the  reaoing  as  a 
clerk  without  bqrain^  in  the  hand,  or  pardon 
of  it,  be  net  suffident  in  law  to  entitle  him  to  be 
dischai^ged,  why  should  it  be  suffident  to  re- 
store his  credit*  The  whole  together  works  the 
discharge  and  restores  the  party.  In  the  case 
of  Burroughs  and  Uolcrofl  that  has  been  cited, 
there  a  man  was  convicted  of  roanslaughtei^ 
and  prayed  bis  clergy  ;  the  conrt  did  not  in- 
low  his  clergy,  but  did  advise  upon  it.  This 
was  held'  sufficient  to  bar  an  appeal ;  for  if 
clergy  had  been  allowed  it  had  rlearly  been  a 
good  bar;  and  the  act  of  the  court  in  advising 
upon  the  prayer,  and  not  allowing  clergy  where 
it  ougfbt  to  be,  shall  not  prejudice  the  part^ 
convicted,  but  lie  shall  be  in  the  same  state  as  if 
the  derj^  had  been  actually  allowed ;  botthat 
has  no  likeness  to  the  case  now  before  yoof* 
lordships;  for  here  it  is  not  pretended  thai 
Rfr.  French  ever  desired  to  be  burnt  in  the 
hand,  but  that  was  respited  in  flavour  to  *him, 
which  was  done  with  intention,  it  seems,  to  get 
the  kiop^'s  pardon  for  the  burning  of  the  hand, 
which  IS  not  yet  obtained  ;  and  consequently 
I  take  it  he  is  not  entitled  to  that  benefit  whick 
the  law  would  ffive  him,  if  he  was  either  par- 
doned or  buraed  ia  the  hand ;  he  is  not  tullr 
discharged  of  the  conviction,  aod  therefore! 
think  he  ought  not  to  be  admitted  as  a  witness. 

X.  K,  S.  What  is  the  resolution  your  lord- 
ships please  to  take  upon  this  matter?  Is  it 
your  lordships'  pleasure  to  have  the  opinion  of 
my  lords  the  Judges,  who  are  here  present^ 
upon  this  point  ? 

Lonb.  Ay,  ay,  by  all  means  hare  the 
jii^es  opinions. 

CC.J.  Trc6y.  Two  things  have  been  men- 
fioned  at  the  bar,  which,  I  think,  ought  to  be 
laid  out  of  the  <|uestion . 

1.  The  consideration  of  a  peer,  with  respect, 
to  buramg  in  the  hand. 

I  suppose  it  is  not  (I  am  sure  it  ouffht  not  t<» 
be)  insinuatod,  thai  if  axiy  of  your  lordships^ 
degree  should  have  the  misfortune  to  foU  int<^ 
the  like  condition  as  the  gentleman  now  pro- 
duced, viz,  to  be  once  convict  of  a  clergyable 
fdony,  there  could  be  any  doubt  of  receiving 
such  peer  as  a  witness,  without  his  having 
been  burnt  in  the  hand.  CerUinly  there  could 
not ;  for  the  statute  of  1  fi.  6,  exempts  the 
peers  from  such  penalty,  and  virtually  repeals 
the  statute  of  4  H.  7,  as  to  so  much.  And  the 
statute  of  18  EIue.  requires  burning  in  th6  hand 
only,  acconling  to  the  statute  in  that  behalf 
(before)  proviM.  And  thero  being  no  sUtute 
then  or  now  in  force,  to  subject  peers  to  suclk 
brand ;  they  are,  in  each  case,  upon  the  al- 
kiwing  the  benefit  of  the  said  statute  of  JB.  0» 
which  is  as  much  as  cki|7  without  Mading  or 
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fcurniiif  ii««l  from  diaenik  add  other  pAil- 
•ies  of  tiie  felony,  «•  mnoh  mCoidiiiom  ttn  ky 
baviog  clergy  fomaUy  aUow«d»  attd  M^ 


[»■ 


1^.  Here  hath  beeo 
the  bttrning' 
iitaewi,  * 
tiie 


mentioD  of  a|mrdpDaf 

mg  this  gvutlfviaD  in  tbe  hand ;  and* 
the  jprooMiog  h««h  heea  aa  far  aato 
wm  the  [N-nry-peal.  I  do  not  mcatwn  tbe 
»iBg^a  jpfurdming  of  tbo  bumiar'a  MNff  at  of- 
fiscuwJ  an  tfaa  iMKyV  widmmof  itT^Biit,  I 
0Ay,  here  ia  no  panioo  (lfae«^  gic«t  fii^paca- 
fipofbrone).  For  tlie  i^  anawial,  the  aigMt, 
tbe  iHivy-aeal,  «i«  bwt  warrantii  In  aucfe  oaaaa, 
nod  ooimtermandable.  Bulk  is  Ibe  great  aeal 
tUl  apeafes  tbe  king's  laat  and  irrevocable  in- 
tent, and  fassctb  tbe  fArdan  (or  otber  tike 
lhin|r)tobegnuited.  And  Ibat  batbaatbesn 
#Utined  here.  , 

Now  tfaeqnestioniackared,  I  lakaifttabe 
Umi  Whether  this  coraaaoner,  being fonneted 
of  ielony,  and  having  hia^^leigy  allowed,  bat 
Iwtng  iioburat  and  nnjpardon^,  abaH  be  n* 
waived  aiMd  allowed  to  be  a  wkneia? 

I  am  of  opinion  he  oogbt  not 

For  (wbatiever  quality  or  onedit  be  aigbt 
peraonaily  be  of)  he  ia,  bv  being  «ad  aaiunung 
m  feloD  convict,  r^idarad  kilbinoaa  in  tbe  eye 
•f  the  \tw.  Upon  tbe  canvielion,  be  lost,  by 
the  intendment  of  bMv,  tbateatdk  winob  ism. 
iseasarylo  a  witness;  a»d  ia  not  peatorcrftait 
by  tbebaro  aUowing  of  elfrgr ;  bnt  «  in  1^ 
atate  as  a  ftlon  oonvict  wDttU  b^e  baeo,  befoiw 
pmntiott,  at  coaunou  law. 

Qmgy  or  (oAore  properly  ealM)  bea«fit  of 
^laigy,  m  an  ancient privilefe.wbeadby  *elark 
fihaigod  wi*  Mmr  wna  diamidKd  frmt  tbe 
^fB^^mljmlgf^  and  delivcmd  in  cvslady  to  bis 
ordinary,  bOaio  whom  be  waa  to  purge  hkn- 
feif,ifbeeaold,eftbeefc«ee;  andifbefiuled 
la  bis  pnrgalion,  be  waa  to  remain  in  tbom^* 
onrv's  prison. 

I  mean  graerally ;  nnd  I  think  it  naft  f  mper 
towns  oocaaMP,  to  diacaorseetf'tl^apeciii  cases 
wherein  the  delivery  to  the  ordinary  Waa  almiie 

ntlKmmtinmt  • 

TbisprivilM  took  its  roM  oiigioaliy  fram  a 
eonstitotion  ofthe  pope,  exeoipting  the  {msmmm 
•f  tbe  dfiyy  |mm  .the  stcolar  ionsdfction. 
This  the  canon- law  is  ftiU  in.  Bat  ftbat  Uw 
was  not  iboNMigfaly  aecctvad  here  in  England. 
And  this  matter  was  moulded,  onlerad,  mid  ai'- 
lamd  bf  oar  eoBWion  and  atatate  law. 

For  inctanee:  The  cawm-liw  gives  the 
pjvikjgeoAly  to  anen  in  holy  orders:  our  bMT, 
m  favour  la  learning,  and  tbe  dcaim  of  4ba 
£aglisli  biiliops,  aMeoded  it  to  ky-clmks,*  ^ 
aa  M  atatote  calls  them,  i.  e.  aay  layman, 
Ibs^,  by  reason  «f  bis  ability  to  read,  was  (other 

eiromiistanees  eoncurriog)  in  a ^'-"'" — ^' 

baiog  made  a  -^"-*     ^-  ^- 
law  woold  Do( 


L  piti^t.    On  the  otber 


paesihility  of 
iieraide;  that 


DotmiffBr-Uieolergytobetiveiba. 

Me  aecolar  judges :  but  onm  hmb,  ibr  aevami 
Jmndred  years,  snl^^ected  them  to  sueb  trial> 


•  Aa  to  Benefit  of  Clergy,  aea  in  tbwCU- 
lactiao  tbeOase  al  Cavenagb  and  otbara,  vol. 
Ui  ^  690  i  a«i  the  Omm  thm  fiftmd  in. 


Bot  tbaeoamvii  tew  was  mm  elsar  in  Ibii, 
Hmt  whan  a  asan  waa  mavtctad  of  lelsa% 
tboenh  bv  tbe  aNowii^af  ateigy,  Wa  liie,  bad, 
ami  Uaod  wave  Mvnd,  yet,  tbntaonsisiimlad 
faim  tmder  dimrn  ninaltiiniwl  ftrftbuvi,  tMr 
ahsalnta,  athars  hmHnd  md  i%mmMk\\. 

HeforfailBdall  bwfattfeand  cbsirtw,  whiA 
ba  had  at  the  tiflaa  of MepnvietiMit  abwhildf  fi 
not  ta  be  ivsuweil  by  pamrtMi  ar  Midta. 

He  also.foiMtad  aiad  Imt,  l.  Bm  libotjrt 
baifigtooootbrneafamaam'.  «.  liismpaeiif 
of  fUBcbasiagmDmgeo^or  eboiMmiidtf 
tslnng  mi  remwiag  4be  bmma  andmafintf 
InaliesheM  lead  ta  has  owawt.  S.  Hsanalit. 
ao  aa  net  to  baa  witnem,  yurar,  Im.  Uaiir 
them  three  pamdtia  be  seamiaad  til  bis  pv^ 
fptAmx  btttby  that  Ibay  weaa  Utmmmti-  ^ 
aeon  M  be  badiaada  Ini  psB|g«iu«g  be  «»s  n« 
stored  to  bis  llMvty,  caynsitiaa,  ami  <MiL 

PmfatioB  WW  the  mmviat'a  obeanag  biwdf 
ef  the  eriine,  bybia  owssatb,  and  tbeealbsw 
— ^'-^      of  twalvoeleiks^maMa* 


onanirinriBi 
andoiroMr 
emer  smtatCw  — 
But  It  is  oertain 


iBtoiNslifr,4 


The 


Io«Uwbic^sswii 
•»j,  iw^  msre  gmat  sbaHi* 
I,  that,  open  bia  eaqaitlal,  the 

^   , mioad  iAm  immoent,  ani  dk- 

fram  inlamy.    And  tlmreopan  bswai 
barged  lirom  tbe 
enddis 


dit  iaMant  to  tlm  Mony. 
..^4H.f,  bringsm  e  ■evtbiagi 
„  fkit  ermy  f^etoaan  oanvktef  Mmf, 
Id  ba  amrked  m  4ba  band  by  the  gasler  m 
«,.«»  cottft,  befcm  be  abaey  be  Mimrsd  t»  lbs 
aadinary.  And  tbb  wm  partly  that  tbejr  mJKbt 
taste  efearpatalpunUitnaat;  but,  fitiuifnijr, 
to  notify Ibaltb^bad bad  ^air  deigy.  iw 
tbeaMmsmtma,  taking  netwe  that ama  weia 
ambaldenad  ta  ooamsit  nwrriar,  mpa,  robfcaiy, 
aad  other  Mmies,  bseausa  they  bad  the  bsas- 
atofclei^asciw^eettei,  andamasbatespw 
ssB,  wbe  waa  enea  adaoktod  ia  tbat  bmmt, 
dbonUeaar  have  it  again  fiwafiHowiBgoinst^ 
anlcm  be  were  witbm  enters,  end  prodnced  bb 
tetftars  of  bis  orders,  or  a  ositiiuiHi  of  dm. 

For  tbte  Act,  Berkin  Waibeck,  m  bis  Itedft* 
ratian  againat  H.  f ,  faranda  Imn  aa  en  *  smsB- 
« hte  bleaker  of  tbe  Mbcrtim  ami  tensbiicssf 
'bolyobarcb.' 

Then  oonam  tfaestntole  ftgEl'm.  e.f,  wbicb, 
fiiraomucbas  csmsamftbu^uasliaB,  Idmia 
ta  road.  It  te  m  these  words,  «« For  tbeafoi^ 
iag  of  aondry  peijaNm  andomer  abnaes  ia  ud 
abom  tbe  prnvatten  of  ekrbaoaoviel,  dekmwd 
to  the  ordmanm,  ba  it  enaoted,  that  evsiy  f»* 
son  wtiich  abaU  he  admitlad  and  alteif  sd  t» 
have  tbe  benefit  or  psivdsigs  ef  bis  eleif?, 
shall  not  thevennan  be  debaemd  to  the  aidi- 

teit  alter  eaib 

__^  ^1  tbm  haajls^ 

tbntbsbew  psetaifl 

vlwiifiinMih** 


'JiM8latiilei«rentoUiatof  H.  7,  and  M« 

ooDTict  thoald  be  burnt  before  he«lMiki  k9  de- 

ibgfdtevlfceiiiwMT  ^  ^v«  ^<^  ^»«v^^  ^^ 
MMHim,setMi#f  1^  EU«.  nfftioli  lAMi l» 
thouM  be  bnmC  before  be  dbell  be  diacMr«l 


>f^il 


iMte  the  boMAi  tbenl)/ 

ier  the  noUeJord  itibe  ter  Mky> 
•f  cimi^y  by  viites  ef  Ifcii 

tMi  QMlUi  bw  f«B#M  M 


cktm;  wit'  be  bed  vede  bie  pwi^tiee :  Md 
Ifan  by  thie  etuMe  be  m  fiffift  ffdmod  bie 
erfiM,  by  ben^  aUefped  tbft  benefit  laf  dei«y« 
imakdttfflmfumtkmi  eBdafienrae^ 
imliB&ebMkdMiee  he  he  dettwnd 


eebebaml 

e«l«r|Heion;  miidtethebiiniiiigieft«oMiilleB 
MaaeAeeAeDhbMltiBji  en!  ef  paam,  set  to 
we  heMveeitofedte  hiseeedit. 

B«l  I  Ml  te  eeefc  €er  any  gmwd  fer  4bm 
aetiee  ie  tbii  elalnte.  It  deth  not  icfDire  eler- 
g;y  te  be  ehewied,  ner  fire  any  new  rirtue  or 
eiwietiea  te  k,  «when  illoired.  It  nefynenrh 
each  A  thing  to  be  by  mtoe  of  the  nn— nn 
law:  b«t  thereitleavcf  itfifthevebenolhiaf 
moredene.  It  k eae  ebnee  ffawiitieg  of  two 
pwrti;  1.  licfati?e;  he  that  ia  attowed  hie 
eleivjr,  ahall  not  he  dctiveMd  to  the  oediDary. 
t.  Afinnatiffr;  but  after  tbat^and  bnmiof  in 
the  hand^ehaB  bedehiiewd  by  thejnsticce. 

Now,  if  ithadetepfied  at  the  fifatpart,  it  had 
been  ao  far  fren  pnrdeninf  or  reaiorin|f  eny 
€lei4  oonvietf^atitbadmtaUintotbeeanM 
noodiliep  that  ihoae  wen  wlio  were  withoat  pnr- 
» vis.  to  heferpetnaly  iaBpriaoned,  and  io- 
d,  it  bad  not  been  reaecnable  to 
a  f rwilefe  firoM  ti^  aobjeele, 
BoaBpedee;  and  Aeeefore  it 
did  net  atop  Ihere:  but  ftooeeds  lo  die  id  part, 
and  ptovidea  that  those  wIm  before  weredeh* 
vend  m^  and  by  the  onliaary,  ihatt  now  be  do 
lieeted  by  the^netieea.  But  wilhai,  it  deelar«s 
when,  alMl  npon  what  teraa,  vis.  dlUr  ^ieiir^ 
attowed,  and  hnndng  an  the  hand,  dnd  Una  ts 
a  aatisfactioo  to  be  given  to  thebw,  befeee  they 
ahaM  bate  the  benefit  of  it. 

I^pree,  if  this  eonviet  had ande  that  aalia- 
faetian  to  the  taw,  he  auht  have  been  a  wit- 
paea.;  fcr  in  that  cane,  ho  wevld  hafie  been 
freed  from  hie  dnwradit  by  viitne  e«' the  laet 
worda  ot  the  eaid  ctaoee.  It  ia  true,  the  words 
nre  only,  •  Shall  fortbwidi  be  enlaiged  and  de- 
Keered  out  tif  pneon  by  the  jaatieei,*  whieb 
illy  hnpert  nothing  hut  lestonng  hie  Nhsr* 
Mnt  nndnr  4hia  pnnM  iaslanee,  ace  Ini'- 

iiedand  intcUed  eiire*eri»rtion|anwlMi 


pie 


eean»ol«i%htle 
INHgaiJon.    It  waa 


«ch  elergy  ahall  be 
^^  t  netwithatandiag.*'. 

Thoithara  lallewe  a^woriae  to  tbiaeffBel; 
A' Provided  nereKbeleia,  and  be  it  enacted,  that 
«iie  jostiees  befiwe  whoes  any  such  allewance 
of  deigy  ahaU  behad»inayliir  the  further  «CNr- 
neelianefaneh  iisinoni,  dslain  and  keep  them 
hipriasnteaMb  eanapnienl  time  as  the  same 
juatioea  in  their  diaerstieoa  f  ball  think  eanve- 
fliant,«eds«heaB«iedo  wet  eaened  one  year's 


[lOIS 

efky«Manaef 

intent  of  tfmsta- 


tntn  menrfy  taaethintatia^e,  nndlenvehMi 
a  felop  cenriet;  but  when  itlaaaiddeUvesad^ 
it  ie  meant  dehvertdfese,  fraad  iinm  nU  inci- 
dent further  penaltiaa,  as  he  might  bane  been  if 
deiivenednpenpnigntei.  TbiaianMaaannbIn 
eanstmction}  to.a  man  that  ohaervm  the  ep» 
peaidoninthewmds,  the  nenne  win  appear  In 
be  m  if  IhelawHMlBem  had  mid,  AM  iastmd 
af  being  disohaiged  « a  oiilpa  el  pomn' by  the 
eNionryupena  ladians  nnioeeding  to  nniyn* 
tien«  he  ahait  BOW  he  w  dischafged  by  the  j«a- 
fiiithwith. 

dttdfbia  sim  «8  nenmnnr  la  eindieateihn 
of  thia  inw  ;  for,  amoa  it  takmftmn 
aba  mew  he  hadnf  rrgaming  hiaesadit, 
ilm  hm  Juat  it  abooldflmieratofcin  bylhhi 

n  is  olpecled,  that  it  anay  aa  well  be  naid 
that  he  ihatt  not  be  resteeed  to  oradit  tiii  he 
have  soffeced  imprisennient,  not  eneeeding  il 


wmr,  as  <hat  he  ahall  net  be  «eetered4il)  bnmt. 
Bnt  that  seomraa  an  ewy 


ee^  it  vonld  netaaail  ibis  pen 
takeittahamberwiae.  A  eonttct  is  disehniy > 
ed  irem  imnrisanment  a^  all  cther^pennliealn- 
cident  to  the  eoovietion,  forthwith  upon  the 
bomtag  in  the  hand :  bat  if  the»  be  n  oemmit« 
ment  made  by  Tirtne  of  the  of«riao,  it  is  aeel-* 
lataralnndnnewthing,and  the  paity  ia  not  than 
in  prisen  by  eiilno  of  his  enonetian,  hut  by  n 


by  eiilna  of  hie  enonetiaii,  hut  by  I 
fimii  express^vder  of  the  judgss,  made  upe» 
Hw.  beweoaaeas  of  the^cireametaaecseppcai^ 
iog  on  the  evidence.  They  may,  and  geaemU' 
lydo,forbeertooomBMtatell:  nndwhcnthey 
do,  it  amy  be  foe  a  month  or  two,  at  their  dit- 
oietien.  The  piwriso  eaUs  it  a  liuther  eeive&>* 
tion. 

,  Ante  the  manner  in  whieb  this alatalawoiiv 
this  full  disoharge,  it  hath  been  disputed,  whe- 
timr4t  behy  eopply  of  purgation,^  rather  by 
a  kind  of  statute- pardon.  But,  I  think,  thit 
byfoeeeoftheelatnteAeperty  ia  pungedend 
fr<«d4>fthe  foleny,  nod  ab  penaMeamaident 


works  It, 


ffiJiiWT 
to  it,  ID  nature  of  a  pardon. 

In  what  manner  eoeeer  the  i 
it^  is  manifost  that  it  doth  it  not  but  i 
dilion  pnaaodeatf  ein.  AAer  dksgy  x 
bnrntnginfbehagad.  Mow,  thia  pemsn  hath  Wn 
elergy  aMewed,  but  is  not  hwM  m  the  band, 
(nor  has  any  pardon  for  it)  and  tbesefeie  iavet 
yet  iotiUed  te  the  heneit  of  tbta  aintule.  Mv 
IerdV«NiBselmy  hois,  heoaMo  he  hath  bin 
eici^aHowed.  But  that  is  etammig  the  ad- 
vantage iiaon  the  ysiformtag  iof  one  part  of  % 
jemteonditien,  whieh#ughtnottohe  had  bnt 
upon  performing  both.  They  might  na  well 
ham  pretended  to  it  heibve  the  peifoimanee  of 
either;  the  stalnte  eays,  aAer  bath  elergy  and 
humtag.  They  eay  else,  that  this  bntmngta 
no  part  of  the  judgment,  as  bath  been  held  m^ 
ihe«am  of  an  nppeaL  Saitm<  bnt^Jmy,!! 
is  a  part  of  the  conditk»n  in  this  statute. 

Vhereitnoease  m^eur  hooks  agahmt  Ihm 

<Bnt,  en  *e«antmnr,  Ibwa  aee  an* 

fer«t|  llelemAWiMaiahim^eett 
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Tfid  rftheSariofWumiA^ 


lUHO 


applicthle  to  this  caie;  as  was  trotj  obser? ed 
fry  the  kingf*8  seijeaiit.  The  o|Naion  of  my  Jiml 
chief  justice  Uobart,  m^iSeBrle  and  WiUiaoM'^ 
^aae,  rightlv  consideMiit-confiriiw  ibiff.  1  have 
hoonowed  tne  b«ok  from  the  gentlenan  at  Ibo 
bar,  and  Head  it  He  aaiih  ezpmdyrtbat  where 
«  coDvici  16  liable  to  be  hnmt  in  the  hand,  he  ia 
'fiotdiachaiigedaiid  restored  without  it;  becauae 
the  atatnte  eays^  -A^r  bununf^:  but  from 
theooefoitfajtheatatate  fveea  him  from  all  fur- 
ther puoisbmeiit.  But,  he  saitb,  that  where 
he  is  not  iiable  to  bamiog,  be  «baU  hi|?e  the 
same  benefit  immediately  apOD  the  allowance 
^fcfergy  only.  8oit  was  in  the  caae  before 
him ;  which  was  that  of  a  derik  in  orden : 
for,  Searle  was  a<togymao,  panoo  of  Heydon 
(vermao,  in  Essex,  and  conricted  of  man- 
alattgfater.  So  it  is,  he  says,  in.  caae  where  the 
king  pardons  the  burning.  And  the  last  words 
.  in  Uie  case  deaHy  shew  his  meaning^  viz. 
where  the  statute  aays,  after  burning,  it  im- 
ports where  burning  ought  to  be,  &c. 
.  To  me  the  Utw  is  evident.  A  peer  shall  have 
this  benefit,  without  either  ciergy  or  bnming. 
.  A  olerk  in.  orders,  upon  ciergy  alone,  without 
burning.    A  lay  •clerk,  not  without  both. 

As  I  remember,  there  hath  been  but  one  au- 
thority mere  mentioned',  and  that  is  of  my  lord 
chief  justice  Hale,  in  his  Suomiary  of  the 
Pleas  of  the  Crown ;  I  have  ffot  hither  that 
book  also.  To  my  understanding,  he  iJainly 
declares  the  same  opinion,  and  dtes  the  before- 
mentioned  case  of  Searle  for  proof  of  it.  His 
words  (so  far  as  they  relate  to  this  matter)  are 
th^se: 

What  the  cfiect  of  clergy  allowed  ? 
.  In  ancient  time  the  consequent  was  delivery 
to  the  ordinary,  either  to  make  |Mirgation,  or 
tibtque  furgationej  as  the  case  required. 
.  But  by  stet.  18  Eliz.  c.  7.    Now  oi|ly  burnt 
in  the  hand,  which  hath  these  effects,. 

1.  It  enables  the  judge  to  deliver  him  out  of 
prison. 

S.  It^ves  him  a  capacitv  to  purchase  goods, 
nnd  retain  the  profits  of  his  hinds,  Fozley's 
Case,  5th  report. ' 

S.  It  restores  him  to  his  credit.  Hob. 
Searle'sCase. 

The  word  [which]  used  here  (whatever  else 
it  do,  or  do  not  refer  to)  doth  certainly  refer  to 
the  next  antecedent,  that  is,  burning  in  the 
hand ;  anif  the  two  hooks  which  this  most 
learned  judge  cites,  are  full  authorities  that  it  is 
this  burning  which  eiiables  the  court  to  deliver 
himi  and  that  that  delivering  which  is  then  due 
to  him  is,  bv  good  construction,  in  lieu  of  a 
pardon,  which  restores  him  to  liis  said  capa- 
city and  credit. 

To  conclude :  this  condition  precedent,  upon 
which  the  restitution  of  this  person's  credit  ile- 
pends,  is  not  performed  (bv  his  undergoing  the 
said  piuisbment,)  nor  discuarged  (by  the  king's 
pirdoning  it ;)  and  therelbre  he  is  not  a  legal 
witness. 

.  Barl  of  Rochester,  If  the  rest  of  my  birds 
the  judges  bo  of  the  same  opinion,  so ;  and  I 
b'>pe  you  wU(  not  oUignthem  to  deliver,  their 


eid^ 
ted 


opinioDs  at  large,  to  uke  up  yomr  lanhfaips 
time  with  arguments  of  any  length ;  far  tbe 
matter  has  bran,  I  think,  Sufficiency  debated. 

X.  CkirfBarmt.  (Sir  Edwaitl  Waid.)  My 
'  lords,  I  am  of  the  same  opinion. 

Jusi.  Nevill,-  And  so  am  1. 

L.  H.  $.  My  loid  of  Warwick,  faave  yw 
any  thing  more  to  say  to  this  qnastion  ? 

Eariof  fFar.  No,  my  lord. 

L.  H,  S.  Then  what  is  yonr  lordships'  pies* 
sure  ?  Is  this  man  to  be  admitted  a  witaenor 
not? 

lordb  No,  no;  wetbink,by  laWybecassot 
be  a  witness.* 

jL.lf.fS.  My  lord  of  Warwick,  my  lords  sre 
of  opinion,  That  this  peiwn  cannot  be  adsutted 
as  a^  witness  for  you. 

Eariof  ifor.  Vky  lords,  I  sdmiitoyoai 
lordships'  judgment  in  the  matter. 

Earl  of  Nottingham.    VLy  lords,  I  am  verj 

id  year  lordships  have  bad  this  nwtler  de* 

ited  by  the  counsel,  that  so  it  might  be  set- 
tled :  All  my  lords  the  judges  that  are  bera,  it 
seems,  are  of  opinion,  that  this  man  can  be  do 
witness,  and  therefore  his  tesdmoBy  most  be 
reacted.  But  there  is  another  proposal  tbst  I 
have  to  make  to  yoOr  lordships,  of  a  peiBt  that 
I  think  ooght  to  bo  considered  of;  My  aoUe 
lord  at  thobai;dkl  suppose  that  he  had  proved 
before  your  lordships,  that  he  went  into  the 
iiehl  to  fight  on  the  side  4>f  the  pasty  thit  was 
killed,  but  not  on  the  other  aide;  and  indeed, 
that  he  went  not  to  fight,  but  to  preventaqur- 
rel ;  and  thereapoo  he  did  start  n  questiop, 
whether  it  should  not  be  a  presomptioo  io 
point  of  hex  and  law,  that  he,  being  on  lbs 
side  of  the  party  that  wasidHed,  shooid  not  be 
reputed  innocent  of  his  death  P  Now,  I  confeii, 
upon  the  starting  of  this  objection,  I  doubled  of 
it,  whether,  if  any  one  were  present  attbekilU 
ing  of  a  man,  where  several  people  were  en- 
gaged in  fighting ;  on  .what  side  soever  sacb  a 
person  were,  either  on  the  side  of  the  party 
that  waa  killed,  or  oh  the  other  side,  yet  what- 
soever crime  it  was  in  those  that  killed  bim,  it 
was  the.  same  crime  in  those  that  were  pKsent 
at  the  actioo.  My  lord  of  Warwick  did  desire, 
that  his  counsel  might  be  heard  upon  that 
point ;  if  there  be  any  question  with  yonr  Ion- 
ships  in  that  case,  and  mv  lord  desires  his 
counsel  may  be  heard  to  that  matter,  it  msy 
occasion  a  matter  of  debate,  which  eaoooK  be 
in  this  place  openly,  but  roust  be  betwero  yoor 
lordships  among  yourselves ;  Indeed,  1  think  it 
reasonable  that  counsel  should  be  heard  opoa 
the  case. 

L.  H.  S.  My  lords,  I  think  you  are  aotar-. 
rived  at  that  question  yet ;  you  are  not  to  take 
for  granted  any  part  of  thfe  fact,  hot  are  to  de- 
bate among  yourselves,  alter  the  proof  is  oreTf 
what  that  proof  does  amount  to. 

"^  See  Mr.  Hargiave's  notice  of  this  Case  ia 
bis  learned  Discourse  on  the  effect  of  tbs 
King's  Pardon  of  Feijury.  .  See,  toji,  Rw- 
wood*s  Case,  and  the  authorities  referred  to  la 
the  Noto,  p^  187,  of  this  Volume*. 
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Sell  of  Jifcteler.  Indeed*  my  kirds,  I  hope 
yoa  will  not  suppose  any  |biB|^»  and  as  take  it 
tor  giaatcdt  that  may  oecsskm  any  debate,  be- 
cause that  ianot  to  M  done  here  In  this  place, 
but  we  mast  adjooni  to- another  place  tor  it: 
The  bare  puttine  of  a  esse  by  a  i^rnoner  at  the 


ke  that  to  be  the  esse  truly  in 
point  of  fact,  for  as  far  as  I  heard  and  under* 
stood  the  noUe  lord's  proposal  at  the  bar,  what 
he  desbed  to  have  his  counsel  heard  to,  was, 
that  he  being  one  of  six  that  went  into  the  field, 
hot  going  with  a*desigo  to  part  them,  and  not 
with  an  intention  to  promote  the  (quarrel,  could 
not  be  iu  equal  degree  of  guilt  with  those  that 
were  on  the  other  side,  who  killed  the  party  ; 
but  nowy  my  lords,  I  take  it,  it  is  far  from  being 
granted  on  the  other  side,  that  that  is  the  state 
of  the  fact ;  nay,  my  lord  himself  owns  that  be 
was  in  the  field,  and  that  he  was  engaged  in 
the  cotebat  with  Mr.  James ;  and  then  the 
question  must  be  that  is  to  be  debated,  whether 
a  paKy  that  is  ooncenied  in  a  quarrel  where  a 
person  is  killed,  is  in  equal  degree  guilty  with 
those  that  were  on  the  other  side  against 
the  peraon  that  was  killed  f  *  And  then  the  ques- 
tion would  be  far  different  from  what  it  would 
be  otherwke,  and  as  his  lordship  did  propose  it ; 
and  if  there  be  a  donbt  in  matter  of  fact,  that 
ought  to  be  settled  here  in  this  place,  that  af- 
terwards it  may  be  considered  in  another. 

£arl  of  NaiHngkam.  My  lords,  I  cannot  but 
agree  with  that  noble  lord,  that  the  matter  of 
fact  ought  to  be  settled,  and  then  if,  any  debate 
arises  thereupon,  your  lordships  are  to  return 
to  your  own  house,  and  there  to  debate  what  is 
your  jodgnient  upon  that  matter  of  fact :  But 
whataoercr  motion  is  made  by  the  noble  lord*  at 
the  bar,  wherein  he  desires  to  hate  his  counsel 
heard,  that  I  suppose  may  be  considered  here; 
and  tliia  noint  hslving  been  started  by  my  noble 
lord  at  the  bar,  as  a  point  of  law,  and  not  of 
fact,  i  desire  to  remind  him  of  it,  to  know 
whether  he  does  insist  upon  it ;  if  he  does  not 
n^e  to  have  the  matter  argued,  then  there  is 
an  end. 

L.  H,  S.  My  lords,  I  do  not  thmk  yon  will 
bear  counsel  upon  a  matter  of  fact,  and  there- 
fore it  is  not  ripe  (till  the  fact  be  settled)  for 
yon  to  hear  couns^. 

Earl  of  War.  My  lords,  I  humbly  pray,  that 
you  will  hear  my  counsel  as  to  that  point. 

X.  H.  5.  My  lord,  this  is  a  matter  of  fact  un- 
determined, and  not  a  matter  of  law :  what 
opinion  their'  lordships  will  be  of,  when  they 
have  considered  the  proofs  a^  to  the  fact,  is  one 
step ;  when  that  is  o?er,  it  will  be  the  proper 
time*  if  any  ddobtberemaiomgwith  their  tord- 
shipsy  in  point  of  law  to  hear  counsel ;  but  upoik 
bare  matter  offset  counsel  is  not  to  he  allowed., 

£ail  of  liMAe•te^.  My  lords,  if  there  be  any 
debate  among  the  lords,  whether  it  be  a  matter 
of  fact,  or  a  matter  of  law,  we  must  go  up  to 
our  own  honse ;  but  upon  any  point  of  law, 
where  counsel  is  to  be  heard,  it  must  be  in  this 
place,  in  the  presence  of  the  prisoner,  and 
afterwards  your  lordsfaipa  will  delMla  it  an 
younelfes.  • 
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VM  of  Noithigham.  I  hope,  ^y  lords,  tb# 
counsel  would  not  sUte  the  case  otherwise  tbaa 
as  it  is  really  In  point  of  fact ;  nor  can  thia 
noble  kird*hope,  thsit  any  thing  will  make  am 
impression  upon  mv  lords,  but  what  from  tha 
fact  rightly  stated,  is  supported  from  the 
eridence;  and  that  which  my  lord  pro- 
poses, is  to  have  his  coimsel  heavd  to  a  matter 
of  law,  wltksh  your  lordships  will  be  judges  of 
afVer  yOo  hare  heard  it,  whether  there  be  any 
weight  in  that  which  he  supposes  to  be-his  case, 
that  a  person  assisting  in  a  combat  on  the  side 
of  him  that  is  killed,  is  in  equal  degree  of  guilt 
with  them  that  are  on  the  otner  side ;  that  pos<» 
siblr,  if  the  fact  be  a^p«ed,  may  be  a  point  fit 
to  bear  counsel  to,  before  your  lonlships  go  to 
debate  it  among  yonrsetres. 

Duke  of  DenwiAire.  If  I  am  not  mistaken, 
my  lord  of  Warwick  owns  his  bein^  one  or 
them  that  foos  hi,  for  he  has  offered  witnesses 
to  proTC,  that  be  rsceivcd  a  wound  in  his  hand 

S  fighting :  if  my  lord  of  Warwick  thinks, 
U  there  is  a  difierence  between  his  being  on 
Mr.  Code's  side,  and  theirs  tbst  were  on  tho 
other  side,  and  would  have  his  counsel  beard; 
how  far  it  will  diflerenoe  his  guilt,  and  the  naturO 
of  the  crime,  from  what  it  was  with  them  on 
the  other  »de,  I  cannot  think  that  can  be  t^ 
any  great  purpose  to  have  that  argued ;  bat  if 
your  lordships*  please,  you  may  hear  his  conn- 
sd  what  they  have  to  ^y  to  that  matter ;  biU 
otherwise,  1  cannot  think,  but  that  his  lonSship 
will  acknowledge  the  matter  of  fkct,  that  he 
was  engaged  in  the  quarrel. 

EtLvl'Qt' Peterborough,  My  lords,  I  desh*e,  if 
this  be  a  |H)int  that  my  lord's  counsel  should  be 
heard  to,  that  it  should  be  slated  as  a  point  of 
law,  and  then  your  lordships  will  consider  of  it. 

L.  H,  S.  As  well  as  I  could  apprehend  it,  as 
it  was  offered  by  my  lord  of  Warwick,  this  was 
what  he  desired  to  have  his  coun9el  heard  to : 
though  the  persons  engaged  io  the  quarrel  oii 
the  opposite  party  to  M  r.  Coote  have  been  tried 
and  found  guilty  of  manslaughter,  vet  he  is 
not  in  equal  degree  of  guilt  with  them,  he 
being  engaged  on  Mr.  Ckmte's  side,  and  there- 
forehis  loi^sbin's case difiers from  theirs  who 
fought  against  Mr.  Coote.  This  point  he  would 
have  argued  by  his  counsel  before  your  lord- 
ships as  a  matter  of  law  founded  u|)on  the  fact ; 
now  the  fact  of  the  case  must  arise  from  the 
evidence  as  it  has  been  given,  which  has  not 
yet  been  debated  or  settled  by  your  lordships ; 
and  till  that  be  agreed  to  be  the  case,  no  ques* 
tion  of  law  does  properly  arise. 

Duke  of  Leedi.  My  lords,  if  possible,  I 
would  put  this  matter  intaits  true  method ;  for 
indeed  I  think  we  have  been  all  this  while  out 
of  the  way.  The  noble  lord  at  the  bar  has  de- 
sired to  have  his  counsel  hesrd ;  this  House  has 
allowed  bimcounseHn  matters  of  law ;  I  wbiild 
desire  that  the  counsel  woOld  state  the  case  so 
to  your  lordships,  that  it  may  appear  to  be  a 
csoe  fit  to  lie  ai]^oed,  that  so  it  may  receive 
▼our  lordslups'  judgment  thereupon.  Mr 
lord's  own  bare  proposing  of  such  a  thing,  wOI 
not  be  anaugh  loiocUne  yoor  krdibipl  to  beef 
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•fUiMih  Iwrhaps,  dm;  w«)r  or  other)  bat  I 
woiil4  my  yw  lonUUfn,  thitt  yoo  worid 
direcl  tbe  eouooel  that  mre  aan^^iicd  fm  mj 
Boble  lord  at  tlie  bar,  to  propooa  that  10  your . 
hNrdabipo  aa  a  poiat  of  law  tlist  he  ought  to  io- 
aiat  upon.  I  toink  it  is  apparent  to  efery  body, 
that  no  poiDt  of  law  can  arise  bat  upon  mattar 
of  fact,  which  ii  agreed  to  be  proved  in  any 
va^ ;  now-  the  proolii  of  tbe  ftct  wo  have 
beard ;  now,  that  which  I  wonld  aropon  to  your 
lordahipa  ia,  that  hutead  of  hearing  hia  eounaal 
to  argue  Mi  point  of  fact,  what  is  not  yet  agreed 
vpon  to  be  the  fact,  they  should  state  aoch  « 
point  of  law  as  they  would  aivoe  anon  ;  and 
then  whetlier  you  wonld  think  it  a  point  of  law, 
or  not  a  nohit  of  law,  we  must  go  into  another 
place,  where  it  may  be  debated,  whether  it  bo 
such  a  point  of  bir  as  that  counsel  sboirid  be 
heard  toil. 

JEarl  of  Pe^sriorva^  My  lords,  I  hope  you 
will  forgive  ase  for  iutorposmg  ia  this  matter, 
btttthat  which  I  hare  to  sajf  to  it  is  this:  I 
am  fbr  firoili  giving  any  optnion  as  yet,  as  to 
the  matter  of  tost,  whetbermy  kMd  of  Warwick 
was  Mr;  Caste's  friend  or  bit  enemy ;  I  kasw 
it  is  Bot  a  proper  pteee  ^r  that  sMCler  to  bo 
debated  ia:  but  my  noUe  totd  at  the  bar 
desires  to  have  his  cinnsul  beard  upon  that 
point,  as  if  the  fact  was  agreed  :  truly,  till 
the  fact  be  agreed,  1  qoestion  whether  we  can 
gite  tty  indgaMot  or  opinion  one  wny  or 
other.  If  I  oisenred  arirhtf  the  evidenoo  for 
the  king  aimed  at  aomewbatolss:  IshnUnot 
say  wiut  my  opinion  now  is,  till  we  eoaoe  to 
debate  it  Stnobgounsrlvts;  bdt  here  is  a  desire 
of  baring  counaol  brani,  but  there  is  no  ^aes*- 
tion  of  law  stated,  bet  it  depends  upon  0  matter 
of  Act  which  is  not  yet  determined  by  yonr 
lordships,  before  whoaa  the  oanaideratioii  of 
both  fret  and  Uw  dotk  li^  whe^er  s  pesson 
that  is  engaged  on  the  side  of  the  psrty  that 
is  hilled  in  a<|uaml,  where  several  nsrsDns on 
both  sides  are  conssmed,  bo  as  mueb  guilty  as 
those  that  are  osncMnod  on  theother  side  P 

Marq«  of  ^srsk  My  k>fds,  I  do  suppose  that 
yon  may  hear  the  counsel  te  State  the  qaestion, 
without  your  detsmriding  any  tbing  upon  il,  as 
to  your  opinion  one  way  or  other ;  for  your 
hearing  or  counsel  is  only  in  order  to  prepare 
your  lordahipa  for  the  debateamonf  yourselves, 
ifthere  remains  sny  doubt  with  you.  Itseeass, 
my  noble  h»ni  at  the  bar  has  propoaed  that  his 
fouDsel  should  bo  heard :  If  tbe  counsel  wiH 
state  the  point  to  be  argued  upon,  your  lotd- 
ahips  may  here  consider^  whether  it  be  such  a 
one  as  it  is  lit  to  bear  counsel  to;  then,  no 
doubt,  you  mil  bear  oounsd^to  It  Uns^  I 
suppose,  you  will  hear  from  thcM,  or  ether- 
wise  your  lerdsbips  will  not  think  fit  to  give 
yourselves  the  treHible  to  go  and  debate  that 
which  is  nesettled  questisa  to  be  debated  of. 

S.  ot*  Rockt$Ur.  My  tords,  I  am  sfrwl,  of 
^eceMily,you  must  a^onm  to  your  own  bouse, 
tor  1  iod  my  lords  are  haw  ai^oitig  one  with 
another}  soaaeereof opinisB,  &atUbeeonos«l 
ahoold  state  the  ^uestiony  that  they  should  be 
heaidupeft^otbenofmyhirdsars  " 


that  it  is  o^y  4  mitisr  of  tat,  net  s  mstiir  of 
law»  upeo  which  esunsel  shedd  be  bearti; 
then  il  iMMt  be  dsbuted  between  your  Istdibip, 
which  IS  not  proper  for  to  dsherc;  thettkn 
I  wssrid  humbly  moveyom;  hffdships»  tbst  j^oa 
would  adjouni  to  your  owm  hooss. 
E.  oiPeierimmigh.  1  seMSseyourlspMifs 
[U  be  pleased  to  enqniie  of  the  oSuiA  wbs* 


wiU  be  pleased  to  eeqniie 

Aer  they  do  insisi  upon  this  psint. 

X.  B,  8.  My  lord  Warwick, tf  your  trnMi^ 
iaaist  tbst  your  oeuassi  shoehi  be  hssrd  d^ 
ibe  psmt  which  joe  havcsftrerf,  it  tceas 
there  is  such  a  dimrenee  of  opmiea  amseif  Bj 
lords,  that  for  the  debating  of  what  sbsllbi 
done  in  the  case,  my  kMtb  must  adfoura ;  bet 
if  yon  do  not  insist  upon  it<  they  will  go  ia  tte 
ordinsry  method,  to  considor  of  the  eritesdi 
that  has  been  given,  after  it  ie  sonnnsd  HpM 
botb'Sides ;  for  if  you  have  no  OMrs  eriMee 
to  offer,  yon  are  to  make  yew  ebsAfttioii 
vpon  tbe  evidenee  that  has  been  given. 

S.  of  Iforwick.  I  subout  it,  upon  the  wbok 
matter  to  your  lofdshifB,  whether  my  osesid 
can  be  heard,  or  not,  to  thelpehit ;  how  ftr,  1 

OflM 


r  to  your  lofdshifB,  whether  my  osesid 
i  heard,  or  not,  to  thelpehit;  how  ftr,  1 
of  Mr.Coote's  side,  cas  be  goilty  of  IM 


L,H.S.  Thatisamattoi  ef  foot,  wbieb  ii 
notystdetermmed;  and  therefore  Ike  ^UMtea 
which  yon  wippeao.  to  arise  upon  it,  isottjut 
ripe  to  boRsolved.  If  you  heve  oootbcr  wit- 
tMtees  to  prodaoe,  that  wUcb  resMiss,  ftrl 
think  I  nmy*  properly  aeqoaiet  yoowiditte 
nsslhod  of  procesdmff,  ia,  that  yeu  are  now  oft 
your  part  to  sum  up  the  walcnsG  that  bu  btm 
givep,  which  is  your  owv  wotk,  as  act  Wis; 
allowed  ooudsel  as  to  mettsref  test;  yofoiie 
at  liberty  to  make  such  observations  M  jfco  oisf 
fthmk  for  year  advannpn  opOB  the  eriiiss^ 
ami  so  to  dose  yowr  deienee. 

£.  of  Wofwiek.  My  lord,  I  submit  it  opm 
the  whola  matter  to  year  lordships. 

L.H.S,  Mr.  AttotneyOeneral,  myWdrf 
Wanrtek  subm'ite  tbe  metter,  as  it  bas  tett 
proved,  to  their  tentehlps,  without  say  mm- 
miug  up  of  tbe  evidence ;  you  who  arsof  *i 
khi^  counsel,  if  you  Ihhifc  it,  willsomofMbe 
evidenoe  on  yours,  ii»  eider  to  their  WktaF 
osmidcnrtiott  of  it:  This  yon  knew  istketi« 
for  doing  it.    Make  Prochmaalisn  for  Silsa^ 

CLcftheCr.  Se^nt  at  Ar«i^  make  Pro- 
clamation. 

firr^sUms.  O  Yes,  O  Yes»  O  Yei,  my 
lord  high  Steward  of  Eagtaml,  his  grms,  «• 
strahly  chaige  and  oomnmnd  all  manaerofpcr 
aens  here  prsseHty.to  keep  silenwi  upon  psai  tf 

JLhTs.  CiBliMHii,  yea  *at  are  of  tk 
khif's  smtnsel,  new  ir  year  tisse  to  Mi«r 
Ike  •ridence  for  tbe  king. 

Then  Mr.  A^toW,  («r  Jebi  HmvM  ^^ 
to  earn  up  the  evhience,  but  lis  vsics  wu» 
tew.tfaat  he  oauld  net  be  hSardbytboMi 
that  sat  at  the  upper  eaid  of  tbe  booas. 

Ddmof  Litfdi,  My  toids,  I  tbiakdof » 
great  hsfortBooe  to  have  n  true  stale  of  tto 
fieiand  evidonca  kid  ledbrs  m,  «Bf^»*'*! 
may  bear  what  the  king^i  comM  d»  19* 
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tbe  9Qmm\ag  «p  of  the  evkleiice,  that  if  my 
lofdsbeof  my  optmon,  we  siiaU  be  very  de- 
fective to  know  what  judgm^t  ive  give  when 
we  come  to  g^ve  iudgmenty  unless  we  are  tbo- 
roagljy  aDpriaeU  of  the  maUer  of  fact  and  tbe 
proois.^  1  oonfeas  1  am  ^vag  to  move  that, 
which  is  a  thinij^  not  acconiing  tp  the  orders  of 
the  bouse,  but  much  without  the  rules  of  the 
house,  that  the  counsel  should  be  heard  in  any 
other  place  but  where  they  are,  at  the  bar  of  the 
house  ;  this  ta  contrary  indeed,  I  acknowledge, 
to  the  orders  of  the,  house,  and  so  my  motionjs 
irregular  ;  but  yet,  in  order  to  our  satisfaction, 
that  we  may  be  enabled  to  bear  what  the  king's 
counsel  do  say  to  us,  espedaOy  in  summing  up 
tbe  evidence,  I  cannot  but  oiler  this  to  your 
lordships ;  for  we  can  no  more  hear  the  counsel 
here,  than  if  we  were  quite  out  of  the  house : 
Whether,  therefore,  your  lordships  will  please 
to  order,  that  any  person  that  has  a  stronger 
voice  should  sum  up  the  evidence ;  or  whether 
you  will  dispense  with  the  orders  of  the  house 
so  far,  as  that.  Mr.  Solicitor  may  come  to  the 
clerk's  table,  or  some  r.ther  place  within  the 
house,'wbere  he  may  be  heard  by  all,  1  must 
submit  it  to  your  lordships.  It  would  be  a  great 
satisfaction  ror  us  to  hear  him,  in  order  to  our 
judjgment;  hot  1  acknowledge  in  this  I  do  make 
an  irregular  motion,  as  to  the  orders  that  are 
usually  observed  by  your  lordships :  but  Tknow 
not  how  to  help  it,  in  regard,  without  hearing, 
it  is  impossible  for  us  to  form  our  judgment 

£.  of  Rock.  My  lords,  I  have  a  very  great 
respect  for  every  motion  Xhat  that  noble  loitl 
who  spoke  last  does  make,  and  I  am  of  his  opi- 
nion, that  it  win  mightily  tend  to  the  satisfac- 
tion of  my  lords  who  are  to  give  their  judgment 
in  this  case,  to  hear  both  tbe  evidence  aod  tlie 
counsel,  and  what  observations  are  made  on 
both  sides ;  and  that  it  is  a  great  disadvantage 
that  the  counsel  should  have  so  low  a  voice,  that 
all  my  lords  should  not  be  able  to  hear  him  ; 
but  yet  I  hope  tliat  may  be  remedied  some 
other  way  than  what  is  proposed  by  that  noble 
lord ;  for  if  what  he  desires  were  done,  it  will 
be  obvious,  that  m  point  of  precedent  many  in- 
conveniences wOl  oceor  upon  breaking  the 
orders  of  the  house,  to  comply  with  a  motion 
which  is  acknowledged  by  tne  noble  lord  hiip- 
self  to  be  irregular ;  for  it  would  be  impossible 
to  hear  any  body,  if  it  be  permitted  to  make 
such  a  great  noise  without ;  aud  it  is  that  which 
renders  the  difficulty  of  hearing  the  greater.  If 
that  were  quieted,  your  lordships  might  hear 
this  gentleman  as  well  v  those  of  the  other 
counsel:  or,  if  this  gentleman's  voice  will  not 
so  well  reach  your  hearing,  then  there  are 
other  gentlemen  of  the  king's  counsel  that  have 
stronger  voices ;  and  if  any  of  them  would  sum 
up  the  evidence,  I  believe  it  would  he  better 
heard,  and  conseqoently  better  apprehended 
by  yotor  lordships ;  for  I  had  rather  any  expe- 
dient should  he  found  out  to  comply  with  the 
orders  of  the  bouse,  and.  preserve  them,  than 
that  any  irregular  thing  should  be  done  for  the 
hreakiuf  the  oniera  oftbe  home;  upon  any  ac- 
cooot  whatsoever. 

TOl^  XIII, 


L.  H.  S.  Make  another  proclamalion  for 
silence.  ^ 

C/.  of  the  Cr.  SeijeaBt  at  Arms,  make  pro- 
clamation. 

Serf,  at  Arm,  O  yes,  O  yea,  O  yes,  my  terd 
high  steward  of  Enghind,  hia  grace  does  strait- 
ly  charge  and  command  all  manner  of  personi 
here  present  to  keep  silence,  upon  pain  of  im- 
prisonment. 

£;  of  Bridgewater.  Tmly,  my  lords,  the 
noise  about  the  court  is  so  great,  that  we  who 
sit  much  nearer  to  the  bar,  than  the  noble  lord 
who  made  the  motiod  for  the  removal  of  tha 
council  into  another  place,,  cannot  hear  Mr. 
Solicitor  what  he  says ;.  and  therefore  I  think 
some  of  tbe  guard  should  be  sent  out  to  clear 
all  the  paasagea  about  the  court,  that  there 
mky  be  no  noise ;  for  it  is  the  noise  of  the 
people  without,  that  makes  it  so  difficult  to  hear 
the  king's  counsel. 

L.  H.  S,  Let  some  of  the  guard  without  tatoa 
care  that  there  be  not  that  noi&e  made ;  and 
whosoever  does  make  a  noise,  let  him  be  taken 
into  custody. 

[Then  another  proclamation  was  made  for 
silence ;  upon  which  there  was  a  greater  quiet- 
in  the  Hall.] 


£.  H.  Sn  Mr.  Solicitor,  there  ia  hopes  now, 
sbce  there  is  not  so  great  noise  as  there  was, 
that  you  may  be4ieai9  by  my  lords :  you  must 
use  the  best  endeavours  you  can,  that  you  may 
be  heard. 

£.  of  Rock.  If  that  gentleman  cannot  sneak 
out  so  well  that  he  can  be  heard,  those  of  tlie 
king's  counsel  that  have  better  voices,  must 
sum  up  the  evidence. 

Sol.  Gen,  My  lord,  I  speak  as  lood  as  I  can. 

£.  of  Rock.  There  are  others  of  the  king's 
counsel,  pray  let  them  do  it  then ;  Mr.  At- 
torney, he  beuig  nearer  and  within  the  bar. 

L.  if.  5.  I  know  not  whether  Mr.  Attorney 
be  prepared  for  the  summing  up  of  the  evi- 
dence, because  he  examined  the  witnesses,  aod 
the  kind's  counsel  usually  allot  to  themselves 
the  particuiar  parta  which  they  intend  to  take. 

£.  of  Rock.  Then  let  Mr.  Solicitor  go  on. 

Sol.  Gen.  1  would  shortly  observe  to  yomr 
lordships  what  evidence  hath  been  given  to  yoo 
on  behalf  of  the  king  in  this  case,  against  that 
noble  lord,  the  prisoner  at  the  bar,  tor  the  of- 
fence for  which  be  stands  indicted.  The  first 
witness  that  was  produced  was  the  drawer  «t 
the  Greyhound-tavern  in  the  Strand,  where 
this  quarrel,  that  was  the  occasion  oftbe  death 
of  this  persoi\.  that  was  slain,  happened ;  and 
be  tells  you,  that  thst  night  there  waa  jst  bin 
master's  house  my  lord  pf  Warwick,  my  lord 
Mohun,  capt.  French,  cant.  Coote  the  persou 
that  waa  kAled,  and  Mr:  Dockwra ;  and  after 
they  had  been  there  some  time,  that  other  per« 
sou,  Aat  was  the  sixth  concerned  in  the  scuffle, 
Mr.  James,  was  sent  for,  and  he  came  in  when 
it  waa  preUy  late ;  there  they  continued  till  one 
or  two  o'clock,  and  then  they  came  down  to  the 
bar,  and  orders  was  given  for  to  call  coaches; 
but  it  bemg  ao  lata,  and  Sunday  mormDg»  thay 
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rould  Dot  find  coaches,  «nd  Hfen  there  was  or- 
ders for  the  gr^tiDg  of  chairs ;  when  some 
chairs  werebroag^itt,  Mr.  Coote  and  Mr.  French 
weqt  into  two  of  the  chairs,  but  my  lord  Mobun 
interposed,  and  said  Uiei'^  should  be  «iothfn^  done 
that  ni^ht,  and  that  if  they  went  away  he  would 
eall  for  a  file  of  masqoeteers  from  the  gnard, 
and  secure  them ;  and  thereuiion  they  came 
ou^  of  the  chams,  and  went  into  the  house,  and 
Hiere  was  tlie  noise  of  swords  clashing  beard  at 
^e  bar ;  captain  Coote  said  he  would  kogh 
when  he  pleased,  and  frown  when  he  pleas^, 
^nd  ^hey  parted  ;  three  were  on  one  side,  and 
ffaree  on  tne  otiier  of  the  bar ;  my  lord  of  War- 
wick, my  lord  Mohuo,  and  captain  Coote,  were 
on  one  side ;  captain  French,  captain  James 
And  Mr.  Dockwra,  were  on  the  other  side.  In- 
deed he  says  my  lord  Mobun  and  my  lord  of 
Warwick  did  what  they  could  to  pacify  them, 
ai\d  threaten^  to  s^nd  for  the  guards;  but 
Away  they  went.  The  next  witness  was  X^o- 
ftias  Browne,  and  he  was  the  chairman  that 
carried  Mr.  Coote,  and  he  says,  that  there  was 
an  endeavour  by  my  lord  of  Warwick  and  my 
lord  Mobun  to  put  off  the  business  at  that  time, 
and  that  they  did  what  they  could  to  haT«  put 
it  off,  and  that  e?en  after  they  were  in  their 
chairs,  when  they  were  turned  up  St.  Martin's 
lane,  ihere  they  stopped  at  the  back  door  of  the 
Cross- Keys-tavern,  and  that  while  they  stood 
there  with  their  three  chain,  three  other  chairs 
came  by,  and  then  captain  Coote  bid  tbein  put 
up,  and  follow  allter  those  chairs  as  fast  as  they 
Could  to  Leicester- fields. 

The  next  witness  is  William  Crippes,  who 
was  the  other  chairman  that  carriea  captain 
Coote^  and  he  gives  your  lordships  mtich 
Ihe  same  ac<^onnt  that  Browne  gave  before, 
and  his  evidence  was  just  to  the  same  pur- 
pose*, that  my,  lord  of  Warwick  and  my  lord 
Mohun  endeavoured  to  pacify  the  matter,  and 
that  there  should  be  an  enil  of  the  business 
Ibr  that  night,  and  let  it  aloiie  till  another  time ; 
and  Uiat  my  lord  Moliun  threatened  to  send  for 
the  guards,  and  secUre  them,  and  would  have 
had  them  gone  hotHe,  tHat  is  Mr.  Coote  either 
with  him  to  his  lod^n^,  or  he  would  gp  to 
Mr.  Coote's  ;  but  he  oouki  hot  prevail.  Then 
uny  lord  Mohnn  said,  if  he  would  go  on,  his 
lordship  would  go  and  see  an  end  of  the  bu- 
siness. 

The  next  witness  was  one  Crattle,  who  was 
ene  of  the  chairmen  that  carried  my  lord  of 
Warwick,  and  he  says,  tliat  my  terd  MolAm 
Mnd  itiy  lord  of  Warwick  did  endeavour  what 
liiev  eould  lo  "put  off  the  matter  till  the  next 
moChing,  but  that  they  could  not  prevail ;  that 
ifterwdnis,  when  be  carried  my  lord  from  Lei- 
<{<'ster- fields  to  the  Baguio,  my  lord  borrowed  a 
bandl<erchief  of  him  to  wrap  his  hand  in,  for 
he  said  he  was  wounded,  but  by  whom  that 
wound  was  given  does  not  appear,  nor  how  he 
came  by  th.it  wound,  any  otherwise  than  as 
his  lordsntp  himself  says,  that  it  was  given  him 
by  Air.  James. 

The  next  was  the  other  chairman  that  carried 
my  lord  of  Warwkk,  whivh  was  Joha. Gibson, 
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anif  his  testimony'  need  not.  he  repeated,  be- 
cause  it  did  not  differ  from  the  others.  Tbe 
next  witness  was  Robert  Applegate,  who  ttss 
tlie  chairman  that  carried  my  lord  Mohun ;  an<l 
be  says,  that  there  was  an  endeavour  used  bj 
my  lord  upon  hit  setting  down  in  St.  MarttnV 
lane,  to  quiet  captain  Coote,  and  prevent  any 
quarrel  at  that  time ;  but  he  says,  when  tbev 
would  go  on,  my  lord  Mohun  said,  be  wooM 
get  and  see  the  end  of  it ;  and  thereupoothey 
went  on  towards  Leicester-fields  to  tbe  ecd  of 
Greein-streety  which  is  at  the  lower  end  of  the 
square. 

The  next  witness  was  Palmer,  who  was  one 
of  the  chairmen  that  carried  Mr.  French  to  the 
Bagnio  in  Long- Acre ;  and  be  tells  yonr  lord- 
ships what  happened  upon  his  carrying  bim 
thither ;  how,  immediately  after  his  ooaimg 
there,  my  lord  of  Warwick  came  thither,  tad 
they  knocked  at  tbe  door  at  the  same  time,  and 
that  captain  French  was  very  much  wounded, 
and  they  went  into  the  house  together,  and 
that  Frencl^  woold  have  had  them  pdl  off  his 
deaths  to  see  his  wounds,  for  he  bdieved  he 
was  a  dead  man. 

The  next  witness  was  the  chahman  which 
carried  Mr.  James,  and  he  only  tells  yoiip  hml- 
ships  that  he  carried  a  gentleman  into  Leicesto^ 
fields;  that  ray  lord  Mohan  endeavoured  to 
put  off  the  business  for  that  nigrht ;  bot  vbo 
the  person  was  that  he  carried  ne  cannot  so 
well  tell,  nor  give  an  account  of;  butwbeo  he 
had  set  him  down  at  the  farther  end  of  the 
square,  Uure  he  leil  him,  and  he  knows  no 
further. 

Then  there  was  the  surgeon  at  the  bagfaio  fn 
Long  Acre,  who  gives  your  lordships  an  ac- 
count, that  about  two  o'clock  in  tbe  morniogoB 
the  Sunday,  m^  lord  of  Warwick  and  captaia 
French  came  m  there ;  captain  Frendi  was 
wounded  in  the  body,  and  my  lord  Warwick  was 
woanded  in  the  hand,  and  my  lord  Warwick 
did  take  extraordinary  carC  ot  captain  French, 
and  would  not  have  •  the  door  opened  to  aoy 
body,  nor  his  lordship  known  to  he  there ;  that 
afterwards  captain  James  and ,  Mr.  Dockwra 
came  to  the  door,  and  my  lord  came  to  the 
door  himself  and  when  he  saw  who  t!)ey 
were,  he  or^red  them  to  be  let  to ;  and  that 
there  was  a  discourse  about  ^ingioto  (he 
country,  and  that  there  was  a  *ear  &at  Coote 
was  killed.  Tliis  is  the  effect  of  tbe  testimony 
both  of  the  surgeon  and  his  servants;  and  it  is 
to  be  observed;  that  when  captain  French  came 
in,  his  sword  was  not  bloody,  but  my  lord  of 
Warwick's  sword  was  bloody  almost  sU  over, 
Und  that  was  taken  notice  of  the  next  day ;  aov 
there  are  several  witnesses,  both  men  and  wo- 
men of  that  house,  that  give  your  lordships « 
account  tnuch  to  the  same  purpose.  Thea 
there  was  captain  Duckinfield,  who  says,  tlut 
my  lord  of  Warwick  came  to  his  lodgings*  ^ 
they  went  in  a  coach  together  to  the  tarern  in 
Comhill,  and  then  there  was  a  discourse  of 

going  into  thie  oonntry,  and  my  lord  said  that 
c  was  afraid  his  friend  Coote  was  kille«l ;  hut 
that  they  had  no  absolute  uewaof  his  bcio; 
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laial  itnike  waa  giren«  wMcb,  by  whom  it  was 
ffiveo,  ia  left  to  your  lonlabipa'  consideratkm. 
udeed  it  is  pretended  by  my  lord,  tbat  the 
wound  that  he  bad  in  bis  band  was  givea  him 
by  Bfr.  James  ;  but  notbiog  of  tbat  is  made 
ApjMrent  to  your  lordships  upon  the  proofs. 

Then  we  came  to  gWe  your  lordships  an  ac- 
coimt  of  the  nature  of  the  woohds  that  Air. 
Coote  had  in  his  body ;  and  for  that  we  pro- 
daced  both  the  surgeon  that  did  probe  the 
wounds  br  die  order  of  the  coroner,  and  the 
coroner  mmelf.  Indeed  we  could  not  get  a 
posititre  answer  from  either  the  surgeon  or  the 
ler,  whether  the  wounds  were  given  by 
and  the  same  sword,  or  by  different 
hot  then  your  lovdsbips  have  the  testi- 
mon  J  of  Mr.  Turner,  who  was  captain  Coote's 
aenraat,  and  who  kijows  his  master's  sword, 
and  it  hath  been  shewn  to  him,  and  he  says, 
that  it  is  his  master^  sword  that  he  went  out 
with  ;  and  it  can  be  easily  judged  whether  be 
«oiiM  sive  himself  those  wounds  bv  that  swonl. 

And  TOOT  lordships  bare  ifkewise  bad 
brougbtliefore  you  another  sword,  which  was 
left  at  the  bagnio  in  Long  Acre,  that  was  cap- 
tain Ffiencb's,  that  had  no  blooil  at  all  upon  it ; 
but  my  lord  of  WanvicVs,  it  sterns  by  all  the 
evidence,  had  a  great  deal  of  blood  upon  it. 

Then  came  the  witnesses  for  the  prisoner  at 
Ibe  bar«  this  noble  loni,  my  lord  Warwick  ; 
and  the  sum  of  the  testimonies  that  tbcy  hare 
giren,  is  of  a  great  deal*  of  kindness  between 
my  lord  Warwick  and  captain  Coote  ;  that  my 
lord  lent  him  a  hundred  guineas  to  purchase 
his  commission  In  the  guards,  when  he  had 
bat  three  of  four  hundred  guineas  which  was 
neeesaary  to  make  the  purchase ;  and  there 
aretevenU  of  them  that  do  testify,  tbat  they 
always  looked  npop  captain  Coote  and  my 
lord  af  Warwidc  to  be  reiry  good  firiends,  and 
that  there  never  was  any  ouarrel  between 
them  ;  and  that  is  the  sum  or  what  the  eri- 
denee  an  that  side  did  testify.  And  this,  my 
lords,  I  take  to  be  the  sum  or  the  eridence  that 
has  been  jgiven  on  either  side ;  and  when  I 
have  laid  it  tbusbeforevour  lordships,  I  mast 
anbmit  it  to  your  lordship's  judgment,  what 
opinioB  yoa  will  be  of  opoo  the  whole  matter  ; 
onl  V  there  is  this  one  observa^n  that  I  would 
make  to^  your  lordships  upon  this  evidence. 
That  th«re  is  not  one  witaess  that  has  ffiven 
you  an  account  satisfaotory,  by  whoee  hand 
these  wouitfs  were  given  to  Mr.  Coote  ;  and 
therefore,  thouj^h  it  is  apparent  mv  Jofd  of 
Warwick  was  in  the  plaee  where  the  mortal 
wonnd  was  given,  yet  by  whose  band  it  was 

Even  is  not  yet  known ;  until  that  can  be 
lown,  every  person  that  was  there  mnst  re- 
main under  the  imputation  of  the  same  gnilt, 
as  haviugja  hand,  anid  contributing  to  his  death ; 
it  ia  certain,  and  cannot  be  denied,  that  this 
noble  lord,  my  lord  at  the  bar,  was  in  the 
field,  wherein  there  was  actual  fighting;  for 
he  does  not  deny  it  himself,  but  saya,  that  he 
was  engaged  particularly  with  captain  James, 
wbed  captain  Coote  was  engaged  iritb  capt.. 


Ffeneb,  between  wfaom,  as  h  is  aHedged,  the 
anarrel  was  ;  but  that  is  no  way,  in  p6int  of 
tact,  made  apprar  to  yoor  lordships ;  and  there 
beinff  such  snspicians  and  circumstances  of  tha 
bh»d  upon  my  lord  of  Warwick's  sword,  and 
the  gneat  concern  that  he  was  in  when  be  eama 
to  the  bagnio,  and  desiring  to  be  concealed,  and  ' 
tbat  nobody  should  know  tliat  ho.  was  there, 
and  the  care  he  took  of  Mr.  French,  who  is 
the  pretended  person  that  did  the  fiict,  is  that 
which  is  to  be  submitted  to  your  tordshtps  ;  and 
it  is  to  be  observed,  that  Jwr.  French's  sword 
was  not  bloody,  but  only  dirty ;  but  my  lord  of 
Warwick's  sword  was  very  bloody  mm  the 
hilt  to  the  point,  and  he  was  in  a  great  constat 
nation  when  he  came  into  the  house* 

Inhere  is  likewise  a  circumstance  which  yotm 
lordships  will  please  to  observe,  tbvt  even  Mr^ 
Coote's  sword  was  brought  into  the  bouse  by 
some  of  the  company  that  were  there ;  and 
whatsoever  this  noble  lord  pretends  of  his 
friendship  to  Mr.  Coote,  yet,  it  seems  by  hie 
care  that  he  took  of  captain  French,  he  bad  a$ 
much  friendship  for  him. 

There  is  another  circumstimce  that  has  beea 
testified,  which  it  will  l)c  fit  for  your  lordshinf 
to  take  into  consideration,  and  make  some  ob- 
servation of;  tbat  is,  the  natilreof  the  wound  j 
It  seems,  he  had  two  wounds,  one  on  tlie  leA 
side  of  the  breast,  near  the  collar  bone,  and  that 
was  downward  ;  and  yet  his  man,  that  was 
here  produced  as  a  witness,  docs  testify,  that 
he  was  one  tbat  used  hU  right  hand,  and  then 
it  is  a  wonder  that  hetbouldreceivesuch  a  ilort 
of  a  wound  in  tliat  part ;  and  the  other  woun4 
was  on  the  left  side  too«  but  it  was  upward,  and 
how  that  could  be  given  to  one  tbat  waf  a  rigbl 
handed  man,  is  certainly  a  very  great  won- 
der ;  and  the  wounds  being  both  given  upon  the 
same  iHde,  it  cantiot  but  be  concluded,  ih^ 
they  were  giten  b^  one  afid  the  same  sword. 

Another  eircomstance^  which  relates  to  my 
lord  of  Warwick  is,  that  when  he  came  into  tha 
Bagnio,  after  the  foct  was  over,  he  would  hav4 
himself  denied  to  he  there,  add  went  to  the 
door  when  James  and  Dockwra  came  in ;  and 
his  declaring  bia  desire  of  going  Into  the  counr 
try ;  these,  if e  say,  are  circumstances  that  do 
induce  a  doubt,  that  my  lord  of  Warwick  bad 
a  coneem  upon  him  of  great  j^uilt  of  having  a 
haiid  in  this  man's  death :  U  is  indeed  pretend- 
ed by  my  lord  of  Warwick,  that  Mr.  Coote 
was  a  person  that  my  lord  of  Warwick  had  a 
kindness  for ;  but  it  is  plain  by  the  evidence^ 
that  he  left  him  dead  in  the  field,  and  did  not 
take  any  care  of  him,  but  took  a  jrreat  deal  of 
care  of  captain  French,  who,  it  is  pretended, 
was  the  person  that  fought  with  Coote,  when 
he  came  to  the  Bagnio ;  and  there  is  nothing 
of  kindness  at  this  time  pretended,  nor  any 
thing  of  a  defence  to  this  matter  offered  by  my 
lord  of  Warwick,  but  only  what  the  chairmen 
say,  that  he  endeavoured  to  put  it  off  to  ano- 
ther time.  These,  my  lords,  are  all  the  obser- 
vations that  f  shall  make  upon  the  evidence  in 
this  case;  how  for  this  evidence,  upon  con- 
sideration, wiH  weigh  with  your  lordships,  I 
must  aubmit  it  to  yon.    II  my  h>id  of  War'* 
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wick  did  do  tht  fact,  as  thete  cireomiCiiiees, 
me  think,  may  iDcline  yoar  lordsbips  to  believe 
he  did,  it  will  surely  be  nmrder;  but  how  far 
the  evidence  comes  up  to  the  proof  of  that,  we 
moat  bambiy  aubrait  to  your  lordBbi|M,  who 
are  the  judges  of  it ;  and  we  leave  it  intirely  to 
your  oonsideratioii  upon  what  you  have  beard. 

L.  H.  S.  Then  it  aeema  you  have  done  on 
9^\  aides.— Cottiue/.  Yes,  mj  lords. 

Lvrds,  Then  adjourn,  adjourn. 

L,  H.  S.  Is  it  your  blrdshipa'  pleasure  to 
a^oum  into  the  House  of  I/>rds  ? 

Lsrdi.  Ay,  ay.  • 

X.  H.  8.  This  House  is  adjourned  into  the 
House  of  Lords. 

Then  the  Lords  went  back  to  their  own 
House  in  the  same  order  they  came  into  the 
court  in  Westminster-hall,  and  debated  the 
matter  among  themselves,  what  judgment  to 
give  upon  the  evidence  that  had  been  heard ; 
and  in  about  two  hours  time  they  returned 
agam  into  the  court,  erected  upon  a  scafTofd 
in  Westminster- hall ;  and  after  they  were  seat- 
ed in  their  places,  the  Lord  High  Steward 
being  seated  in  his  chair  before  the  throne, 
spoke  to  the  lords  thus : 

X.  E.  S.  Will  your  lordships  proceed  to 
giveyourjudgment? — Lord*.  Aj^,  ay. 

X.  A.  5.  Your  lordships  will  give  me  leave, 
as  I  ask  your  lordships  your  several  opinions, 
to  take  BO  v^ucik  time  as  to 'write  down  the  opi- 
nion of  every  lord. — Lords.  Ay,  ay. 

Then  the  Lord  Hif^  Steward  asked  this 
question  of  every  one  of  the  krnis  there  jiresent, 
beginnhifBr  with  the  puisne  baron,  which  was 
the  lord  JBernard.  - 

X.  H.  S,  My  lord  Bernard,  ia  Edward  earl 
of  Warwick  guilty  of  the  felony  and  murder 
whereof  he  stands  indicted,  or  not  guil^  ? 

The  lord  Bernard  stood  up  in  his  pbce  un- 
covered, and  laying  his  right  hand  upoa  his 
breast,  pronounced  his  judgment  thus : 

L.  Bernat'd.  Not  guilty  of  murder,  but 
gnilty  of  manslaughter^  upon  my  honour*. 

The  same  Cluestion  was  adced  severally  of 
all  the  lords,  who  in  the  s&me  form  delivered 
the  same  opinion* 

'  Then  the  Lord  High  Steward  reckoned  up 
the  number  of  the  Peers  that  were  then  pre- 
•ent,  and  the  opinions  that  were  given,  and  af- 
terwards acquainted  their  lordships  with  the^ 
JResolutions  that  they  came  to,  in  tuis  manner : 
X.  H.  S.  My  lords,  your  lordships  are  93  in 
Mumber  here  present,  and  you  have  all  ac- 
quitted my  lord  of  Warwick  of  the  murder 
whereof  he  stands  indicted,  but  von  are  of  opi- 
nion that  he  is  guilty  of  manslaughter :  Is  it 
Tour  pleasure  that  he  should  be  called  to  the 
bar,  and  acquainted  with  your  lordships  judg- 
ment Yr—Uirds.  Ay,  ay. 

*  Mr.  Barrington,  Observations  oo  34  Ed. 
3,  intiers  from  a  Case  in  the  yearbooks,  (Mich. 
1,  Hen.  4,)  that  the  answer  originally  was  upon 
soy  anucienut  and  aot  upon  my  kowmr. 
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CifftheCr. 
clamation. 

Serf,  at  Arm.  O  yes,  O  yea,  O  yes  !  chief 
governor  of  the  Tower  of  London,  hrioefortb 
the  body  of  ^or  prisoner,  Edward  earl  fkTWar- 
wick,  forthwith,  upon  pain  and  peril  will  &a 
thereon. 

Then  tiie  earl  of  Warwick  wai  brougbt  to 
the  bar. 

X.  H.  S.  My  lord  of  Warwick,  yonr  loHship 
has  been  arraigned  upon  an  indJctnieBt  for  the 
killing  Mr.  Coote;  you  have  pleaded  nM  guil- 
ty, and  put  yourself  upon  yomr  trial  by  jroor 
peers  here  present ;  my  loida  have  beard  the 
evidence  given  both  against  you  and  for  yen, 
and  have  oonsidered  of  it,  and  are  oome  to  a 
resolution ;  and  their  judsraent  is.  That  year 
lordship  is  not  guilty  o4*  the  orarder  wbcffcof 
you  stand  indicSed,  bat  that  you  are  gOiily  of 
manslaughter.  What  has  your  lordsbip  la 
say,  why  judgment  of  death  shoold  not  be 
pronounced  against  you  according  to  tbe  law  ? 
Earl  of  War.  My  lords,  1  desire  that  the 
benefit  of  my  peerage  may  be  alkwrtfd  nae;  ac- 
cordins:  to  the  statute  of  ^ward  the  dib*. 

X.  H.  S.  My  lord,  your  lordsbip  has  de- 
manded tbe  benefit  of  your  peerage  Ofoo  tbe 
statute  of  Edward  the  6th,  and  you  ODttat  have 
it  by  law ;  but  I  am  directed  by  tbeirWnisbipi 
to  acquaint  you,  that  you  cannot  bavo  tbe  be- 
nefit of  that  sutute  twice ;  therefore  I  am 
likewise  directed  by  their  kardsbipa  to  say, 
that  they  hope  you  %  ill  take  a  more  than  ordi- 
nary care  of  your  behaviour  for  the  fotore,  that 
so  yon  may  never  hereafter  fell  into  auch  uo- 
fortunate  circumstanoea  aa  you  have  beeo  now 
under ;  my  lords  hope  this  will  be  so  seosibk  a 
warning,  that  nothing  of  this  kind  will  ever 
happen  to  you  again ;  your  lordsbip  ia  now  lo 
be  mscharged. 

X.  H.  S.    Is  it  yonr  lordsbipa*  pleasure  la 
adjourn  to  the  House  of  Lords? 
LordM,  Ay,  ay. 

X.  H.  &  This  House  is  adjourned  lo  the 
ilouse  of  Lords. 

Then  tbe  1^8  went  in  procession,  in  tbe 
same  order  that  they  .came  into  tbe  ooart. 

*  Mr  Barrington  (Obs.  on  19  H.  7,  cap.7,) 
says,  **  I  find  but  one  instance  of  a  jcrimioal't 
not  claiming  the'  benefit  of  clergy,  which  it 
that  of  the  duke  of  Sonnerset'^  See  in  this 
Collection,  vol.  1,  pp.  509,  515,  tbe  proceed- 
ings against  him.  The  expression  of^sir  Joho 
Hayward,  to  whom  Barrington  refers  (See  his 
<«  Life  and  Reign  of  Edward  theSiUh")in2 
Kennett,  are  observable,  **  Tbe  duke  of  Somer- 
fiet  might  have  craved  bis  clergy  ;  hot  be  suf- 
f<9red  judgment  to  pass."  If  lord  Aiidiey  (See 
bis  case  in  this  Collection,  vol.  S,  pp.  iOl,  40S, 
403,  S  Hale's  Pleas  of  the  Crown,  c.  43. 
Leach's  Hawk.  Pt.  Cr.  b.  2,  cbap.  30,  s.  S5, 
chap.  53, 8.  S8.)  had  stood  mute  upon  the  io- 
dictroent  against  him  for  the  rape,  he  would 
have  intitkd  himself  to  benefit  of  defgy,  aad 
so  have  avoidad  KOtonoe  of  dcatb  upon  that 
ooQvioiioa. 
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teoded  with  rach  unlimy  oireanttaiioes,  that 
a  Doble  peraoD  may  oe  jostlv  oo? ered  with 
shama  to  ha?e  faults  and  weaniefses  exposed 
to  nich  an  aaieiDbly  as  this,  although  he  bo 
not  oonsdoos  to  himself  of  the  guilt  of  blood : 
but  your  lordship  ought  not  to  x  be  so  far  dis-  ' 
oomposed  with  any  thoughts  of  this  kind,  os  to 
neglect  your  defence  against  thisheavj^  accusa- 
tion of  murder.  In  order  to  this,  it  is  neces- 
sary for  your  lordship  to  hear  with  temper 
what  will  he  said  against  you,  and  by  no 
means  to  intenmpt  the  counsel  or  witnesses. 
I  will  take  care  to  gi?e  your  lordship  notice 
when  the  proper  time  comes  for  you  to  make 
your  observations  upon  the  eridence,  to  examine 
your  witnesses,  and  to  say  what  yon  think 
proper  for  ydur  own  defence ;  and  when  my 
loras  have  beard,  and  fully  and  maturely  con- 
sidered the  whole  matter,  their  lordships  will 
give  sndh  a  judgment  as  the  law  and  justice 
require, 

X.  H.  S.  Bead  the  indictment  to  my  lord. 


March  29, 1699. 

AbQTJT  obe  of  the  clock  the  Lords  came,  in 
the  same  order  as  the  day  before  to  the  trial 
of  tlie  earl  of  Warwick,  into  the  court  erected 
in  Westminster- haU« 

.  CLqfCr.  Seijeaot  atArms»make  prodv 
oatioo. 

Sen.  at  Arm.  O  Yes,  O  Yes,  O  Yes! 
My  Lord  High  Steward  bis  grace  does  strictly 
charge  and  command  all  manner  of  persons 
here  present  to  keep  silence,  upon  pain  of  im- 
prisonment. 

Serf,  at  Arms.  O  Yes,  O  Yes,  O  Yes!  All 
manner  of  persons  who  are  obliged  to  give  their 
att4;odance  here  this  day,  before  his  grace  my 
Lord  High  Steward  of  Engtend,  let  them  give 
tiieir  attendance  forthwith. 

CL  of  Cr.  Serjeant  at  Arms,  make  procla- 
mation again. 

Seij.  at  Arm.  O  Yes,  O  Yes,  O  Yes!  His 
grace  ray  Lord  High  Steward  of  England  does 
straitly  charge  and  command  all  manner  of 
persons  here  present  to  be  uncovered. 

Cl.qfCr.  Serjeant  at  Arms,  make  procla- 
mation again. 

Setj.  at  Arm*  O  Yes,  O  Yes,  O  Yes  ! 
CViief  governor  of  the  Tower  of  London,  bring 
ft>rth  the  body  of  your  prisoner  Charles  loni 
3Iobun  forthwith,  upon  pain  and  peril  will  fall 
thereon. 

[Then  my  lord  Mohun  was  brought  to  the 
bar.  3 

L.*Bigh  St^ard.  (Lord  Somers.)  My  lord 
Mohun,  your  lordship  is  now  brought  upon 
your  trial  for  the  murder  of  Mr.  Coote,  for 
which  you  stand  indicted  by  the  grand  jury 
for  the  county  of  Middlesex.^  The  king,  who 
knows  that  justice  is  one  of  the  pillars  which 
supports  a  throne,  will  have  a  itrict  account 
taken  of  the  blood  of  any  of  bis  subjects,  with- 
out respect  to  the  Quality  of  the  slain,  or  of  the 
person  who  stands  charged  with  his  death. 
There  is  not  one  of  the  noble  peers  here  present, 
who  are  to  be  your  triers,  but  does  neartily 
wish  your  lordship  innocent ;  but  on  the  other 
side,  if  you  should  appear  to  bd  guilty  upon 
the  evidence,  you  ought  not  to  hope  tliat  any 
consideration  of  rehition,  friendship,  or  pity, 
will  prevail  against  justice.  And  therefore, 
since  in  your  present  condition  every  thing  that 
is  valuable  in  this  worid  is  at  stake,  it  will  be 
highly  necessary  for  your  lordship  to  recollect 
yourself,  and  to  have  your  best  thoughts  about 
you.    Facts  of  this  nature  are  frequently  at- 

*  See  his  former  Trial  for  Munler,  Vol,  12, 
p.  950,  of  this  Collection.  See,  also,  Holt,  479 ; 
and  East's  Ph»B  of  the  Crown,  c.  5,  a.  134. 


Clerk  of  the  Crown.   *  Charies  lord  Mohun, 

<  your  lordship  stands  indicted  in  the  county  of 

*  Middlesex,   W  the  name  of  Charles  lord-  ^ 

*  Mohun   of  OVebampton  in  the  county  of 

*  Devon,  late  of  the  parisli  of  St.  Martin's  in  the 

*  Fields  in  the  county  of  Middlesex,  together 

*  with  Edward  eari  of  Warwick  and  Holland, 

<  late  of  the  same  parish  and  county,  Richard 

<  French,  late  of  the  same  irnrish  and  county, 

<  gent.  Roger  James,  late  of  the  same  parish 
«  and  county,  gent,  and  George  Dockwra,  late 
'  of  the  same  parish  and  comity,  gent  hot 

*  having  the  fear  of  God  before  your  eyes,  but 

<  faefaig  moved  and  seduced  by  the  instigation  of 
'  the  devil,  the  SOth  day  of  October,  in  the 

*  tenth  year  of  the  reign  of  our  sovereign  lord 
^  that  now  is,  William  the  third,  by  the  moe 

*  of  God  of  England,  Scotland,  France,  and  Ire- 
« land,  king,  defender  of  the  faith,  kc,  with  force 
'  and  arms,  kc.  at  the  parish  afotesaid,  in  the* 

*  county  of  Middlesex  aforesaid,  in  and  npoB 

*  one  Richard  Coote,  esq.  in  the  peace  of  God, 
'  and  our  said  sovereign  lord  the  king,  that  now 

<  is,  then  and  there  b«ng,  fekmiously,  wilfUlv, 

*  and  of  your  malice  arore-thought  did  make 

<  au  assault ;  and  that  the  aforesaid  Edward 
« earl  of  Warwick  and  Hdhmd,  with  a  cettain 

<  sword  made  of  iron  and  steal,  of  the  value  of 
«  five  shillinirs,  which  he  the  said  Edward  eail 
'  of  Warwi^  and  HolhMid  in  his  risht  hand 

*  tlien  and  there  bad  and  hehl  drAwn,  the  afove- 
«  said  Richard  Coote,  19  and  upon  the  left  pait 

<  of  the  breast  of  him  the  said  Richard  Coote, 

*  near  the  collar-hone  of  hhn  the  said  Richard 

*  Coote,  then  and  there  lieloiuously ,  voluntarily, 

*  and  of  his  malice  afore-thought,  did  strike, 

I  «stah|  and  thrust  in,  givuig  to  the  said  Richaid 
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Coote,  tben  and  there  with  the  eword  drtwn 
aforesaidt  in  and  upon  the  \et\  part  of  the 
breast  of  him  the  said  Richard  Coote,  bear 
Hie  odlar-honeof  him  the  said  Richard  Coote, 
pne  mortal  waand  of  the  braadth  of  halfaii 
mcb,  and  of  the  depth  of  five  inches,  of  which 
said  mortal  woodJ  he  the  aforesaid  Richard 
Coote  then  and  there  instantly  di^:  and 
that  yoa  the  said  iord  Mohnn,  toffetfacr  wiih 
the  said  Richard  French,  Rog^  James,  and 
GeQrge  Dockirra,  thai  and  there  fefeniously, 
wUfuily,  and  of  joar  malice  albre-tlio«|^ht, 
were  present,  aiding,  abetting,  eanlhctmg, 
•ssistii^^,  and  maintaining  the  said  Edwani 
earl  of  Warwick  and  H<d1and,  the  said 
Richard  Coote  in  manner  and  ierm  aforesaid, 
felaniondy,  wilfully^  and  of  his  mahiBe  afore- 
thoaght,  to  kill  aiid  murder ;  and  so  the  said 
Bdward  earl  of  Warwick  and  Holland,  and 
yen  the  said  Charles  lord  Mohnn,  Richard 
French,  Roffer  James,  and  George  Doekwra, 
the  aforesaid  Richard  Coote,  in  manner  and 
farm  albresaid,  ieloniously,  wilfoHy,  and  of 
yonr  mahce  afore-thoogbt,  did  kill  and 
mnrder,  agrainst  the  peace  of  our  sovereign 
lard  the  kiag,  that  now  is,  his  crown  and 
dignity.' 
.  CL  cf  Cr.  How  say  yon,  CiMulea  lord  Mo- 
hno,  are  yon  guilty  of  this  felony  and  m«rder, 
whereof  you  stand  indicted,  or  net  guilty  ? 

L.  Mohun.  Not  guilty. 

€/.  ofCr.  Culprit,  How  will  you  be  tried? 

L.  Mohun.  By  God  and  my  peers. 

CL  €fCr,  God  send  yonr  lordship  good  de- 
aiyeranoe* 

CL  cfCr,   Serjeant  at  Arms,  m^Le  |ftrocla« 


Serj.  nt  Arm,  O  yes,  O  yes,  O  yes !  All 
manner  of  persons  that  will  arive  evrdence  on 
liebalfof  our  sovereign  lard  the  king,  against 
Charles  lord  Mohun,  the  prisoner  at  the  bar, 
■let  them  come  forth  and  give  their  evidence ; 
for  now  he  stands  at  the  bar  for  his  deli- 
verance. 

L.  Jdohun.  My  lords,  I  desire  I  may  have 
^he  benefit  of  pen,  ink,  and  pa|)er. 

L.  H,  S.  Yonr  lordships  are  pleased  to  per- 
mit my  lord  Mohun  to  have  pen,  lufc,  and  paper? 

Ijord$,  Ay,  ay. 

[Pen,  ink,  and  paper  were  carried  to  juy 
lora,  by  one  of  the  clerks  of  the  Hous^.] 

Mr.  Cowntr.  May  it  please  your  lordships, 
my  lord  Monun,  the  prisoser  at  the  bar,  stands 
indicted  by  the  grand  juty  of  the  county  of  Mid- 
dlesex^ before  commissioners  of  Oyer  and  Ter- 
•miner  m  fhat  coanty ;  and  the  indictment  sets 
forth,  That  Edward  earl  of  W^arwiekand  Hol- 
land, Charles  loM  Mohan,  baron  Mohan  of 
Okehampton  in  the  coanty  of  Devon,  Richard 
French,  Roger  James  and  George  Dookwra, 
ihe  80th  of  October,  in  the  tenth  year  of  his 
miyesty's  reiffn,  with  foree  and  arms,  at  the 
§iarish  of  8t.  Martin  in  the  Fields,  in  the  county 
ef  Middlesex,  unen  one  Richard  Coote,  esq ; 
ieloniously,  wiUnlly,  and  of  their  malice  afore- 
4bongbt,didiiiakeaoa8Baiih}  and  that  the  said 
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Edward  earl  of  Warwick  and  Holland,  with  a 
drawn  sword  then  in  his  right  hand,  the  said 
lUoJinril  Coote,  upon  the  left  part  of  bia  breast 
near  the  collar  bone,  did  strike,  stab,  and  thrust, 
giving  him  thereby  a  mortal  wound  of  the 
breaJth  of  half  an  inch,  and  the  depth  of  five 
inches,  of  which  wound  he  instantly  died ;  that 
my  lord  Mohun,  Mr.  French,  Mr.  James  and 
Mr.  Dockwra.felonioasly,  wittily,  and  of  their 
inalice  aforethoueht,  were  present,  aiding,  and 
abetting  my  lord  of  Warwidi  and  HolUnd, 
the  said  Richard  Coote,  in  manner  aforesaid, 
to  kill  'and  miirder;  and  then  condodes, 
80  that  the  earl  of  Warwick  and  Holland, 
the  said  lord  Mohun,  Richard  French,  Roger 
James,  and  George  Dockwra,  the  said  Richard 
Coote,  in  manner  and  form  aforesaid,  ieh)oi- 
oasly,  wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder,  a^instthe  peace 
of  the  kiag,  his  crown  and  dignity.  To  this 
indictment  my  lord  Mohun  has  pleaded  net 
guilty,  and  ibr  his  trial  has  put  himsdf  upon 
God  and  your  lordships,  his  peers.  We  shall 
call  our  witnesses,  and  produce  what  evidence 
wa  have  to  give  to  prove  my  loril  Mohun 
guilty,  apd  to  submit  it  to  yon. 

Atiotney  GentraL  (Sir  Tliomas  Trevor.) 
My  lords,  this  noble  lord,  my  lord  Mohun,  the 
pnsoner  at  the  bar,  stands  indicted  for  the  death 
of  Mr.  Coote,  one  of  the  king's  subjects,  as 
your  lordships  have  heard  in  the  case  that  was 
before  you  yesterdajr ;  to  which  indictment  he 
hath  pleaded  not  guilty,  and  for  his  trial  has 
put  himself  upon  my  lords,  who  are  his  peters  ; 
I  shall  very  shortly  open  the  substance  of  the 
evidence  that  we  shall  offer  for  the  king  against 
my  lord,  the  prisoner  at  the  bar ;  we  snaif  pro- 
duce evidence  to  prove,  that  at  the  time  laid  in 
the  indictment,  the  29th  of  Octolier  at  night, 
and  the  next  morniag,  which  was  Sunday,  my 
lord  the  prisoner  at  the  bar,  and  my  lord  of 
Warwick,  (who  has  been  found  guilty  of  mao- 
slaughter  upon  this  indictment  bobre  your 
lordships)  and  those  other  f^ersons  that  are 
named  in  the  indictment,  captam  t^reoch,  cap- 
tain Jamas,  and  Mr.  Dockwra,  and  the  gentle- 
man that  was  iulled,  happened  to  be  at  the 
Greyhound  tavern  in  the  Strand,  which  was 
then  kept  by  Mr.  Locket,  and  continued  there 
a  great  part  of  the  night,  indeed  till  the  next 
morning,  about  one  or  two  of  the  clock  in  the 
morning ;  there  was  my  lord  of  Warwick,  my 
lord  Mohun,  captain  French,  captain  Coote, 
and  Mr.  Dockwra ;  hot  very  late  m  the  night 
the  other  gentleman,  Mr.  James,  was  sent  for: 
A  messenger  was  sent  particularly  to  have  him 
come  to  them ;  tl^ere  they  continued  drinking 
till  about  one  or  two  of  tne  clock  in  the  morn- 
ing, then  coaches  were  sent  for;  then  tbe 
drawer  of  the  house  will  acquaint  your  lord- 
ships, that  he  went  for  them,  and  could  not  get 
any  at  that  time,  being  a  very  dark  night ;  and 
when  there  could  be  no  coaches  tiad,  tbea 
there  were  chairs  called  for,  and  the  drawer 
went  to  call  chairs ;  and  as  we  shall  make  it 
appear  to  your  lordships,  when  the  drawer 
came  back,  there  did  appear  to  be  a  quarrel 
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mmong  them,  fbr  there  was  clashing^  of  swords, 
and  they  seemed  to  be  divided  into  two  parties; 
on  the  one  side  were  my  lord  of  Warwick,  my 
lord  Bfohwi  the  prisoner  at  the  bar,  and  31  r. 
Coote;  on  the  otkerside  were  captain  French, 
laiptain  James,  and  Mr.  Dockwra;  ^d  first 
there  were  two  chairs  came  to  the  door,  into 
which  Mr.  French  and  Mr.  Cooie  went,  and 
when  they  were  in  the  chairs  my  lord  Mohun 
came  oat,  and  said  he  would  kill  any  pf  the 
chairmen  that  went  away  ;  and  so  tbey  put  up 
again,  and  the  gentlemen  came  out,  and  cnme 
into  the  bouse ;  but  afterwards  Mr,  Corite  went 
into  the  first  chair,  and  my  lord  of  Warwick 
into  the  next,  and  my  lord  Motiun  into  the 
third,  and  then  they  went  away  ;  and  the  other 
three  gentlemen  went  into  the  other  three 
chairs,  and  followed  them,  Yonr  lordships 
will  hear  Whither  they  were  all  carried.  When 
they  came  to  the  end  of  St.  Martin's  lane  in 
the  8trand,  my  lonl  Mohun  would  indeed  hare 
endeavoured  to  hare  persuaded  Mr.  Coote  in 
particniar  to  hare  gone  home  for  that  night, 
and  let  the  business  alone  till  another  time^ 
hnt  Mr.  Coote  would  go  on;  and  while  the 
three  chairs  carried  my  lord  of  Warwick,  my 
lord  Mohun,  and  Mr.  Coote  to  St.  Martin's  lane 
end,  which  were  the  three  first  chairs  that  went 
away  from  Locket's,  tlie  other  three  chairs  that 
weut  after  them  otertook  them,  and  then  by 
Mr.  Coote's  command,  the  chairmen  that  car- 
ried him  went  forward  towards  Leicester  fields ; 
and  then  tliis  noble  lord,  my  lord  Mohun,  did 
say,  If  you  go  on,  I  will  go  and  t^ee  the  end  of 
it,  and  ordered  the  chairnmn  that  carried  him 
to  go  after  those  chairs  iu  which  my  lord  of 
Warwick  and  Mr.  Coote  went;  and  accord- 
ingly they  did  go  till  they  came  to  the  hither 
end  of  the  square  in  Leicester  fields,  near 
Green  street  end,  where  my  lord  Mohun  got 
out  of  his  chair,  and  paid  for  alT'the  three  chairs 
three  shillings.  But  we  shall  not  be  able  to 
gire  to yourlordships  an  account  particninrly 
as  to  my  lord  Mohun,  what  he  did  afterwards, 
but  we  shall  call  our  witnesses  to  prove  v>  hat 
we  hare  opened ;  and  when  our  witnesses  are 
heard,  we  bball  learethe  matter  to  your  lord- 
ships* judgment. 

[^Samuel  Caathame^  which  was  the  drawer 
at  the  tarem  at  Locket's,  was  sworn,  and  gare 
his  eridenve  to  the  sane  effisct  that  he  did  the 
day.  before.] 

Att,  Gen,  Pray,  will  you  acquaint  my  lords, 
who  were  at  your  house  the  29th  and  SOth 
of  October  last,  Saturday  night  and  Sunday 
morning? 

Cawthorne,  There  were  my  lord  ofWarwick, 
my  lord  Mohun,  captain  Coote,  capt.  Frenchy 
Mr.  Dockwra,  and  Mr.  James. 

Att^  Gen,  How  long  did  they  continue 
there? 

Caw.  Till  between  one  and  two  o'clock  in 
the  morning. 

AU.  Gen,  Pray,  will  you  acquaint  my  lords 
irhat  happened  at  your  master's  house  at  that 
time;  you  remember  what  evidence  you  gave 
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yesterday ;  tell  the  whole  matter  again,  because 
It  relates  to  another  noble  locd  that  is  now  u 
the  bar. 

Ccio,  The  repkoning  was  called  fpr  about 
that  time,  and  I  went  up  anu  took  the  reckon- 
ing, and  all  the  gentlemen  came  down  to  the 
bar,  and  coaches' were  sent  for;  1  went  for 
them,  hut  no  coaches  could  be  had ;  then  chairs 
were  sent  lbr,*and  I  called  fi)rchah^,  and  there 
came  two  chairs  to  the  door,  and  into  those 
two  bhairs  went  capt.  Coote  and  capt.  Foench  ; 
and  my  lord  Mohun  and  my  lord  of  Warwick 
endeavoured  to  quiet  them,  and  to  juit  ofi*  tlie 
business  till  another  day,  and  thereupon  thej 
came  out  of  the  chairs,  and  came  into  the  houao 
again;  my  lord  Mohun  did  desire  there  might 
be  no  quarrel,  and  would  have  Mr.  Coote  ga 
home  with  him  to  his  lodgings  at  Westminster, 
or  he  would  go  with  Mr.  Cqote,  and  said  there 
should  be  no  quarrel  that  night :  there  were 
then  three  of  them  on  one  side  of  the  bar,  and 
three  of  the  other  side,  aiid  their  swords  were 
all  drawn.  My  lord  ofWarwick,  my  lord  Mo* 
bun,  and  Mr.  Coote,  were  of  one  side,  and  cap- 
tain French,  capt.^  James,  and  Mr.  Dockwra, 
were  of  the  other  side :  1  was  withont  tlie  house 
when  the  swords  were  first  drawn ;  but  I  heard 
my  lord  Mohun  say,  I  hare  got  a  cut  finger  by 
endeaFonring  to  part  them ;  and  at  first  when 
the  chairs  came  on^  my  lord  Mohun  said, ^  if 
they  did  quarrel,  he  would  send  to  the  guards 
for  A  file  of  musqueteers,  and  secure  them;  so 
that  he  did  what  he  could  to  prevent  any  qvar« 
rel  at  all ;  and  when  he  had  received  thcwound 
in  his  hand,  I  helped  Him  to  a  napkin  to  wrap 
his  band  in,  upon  the  bleeding  of  it:  then  my 
lord  of  Warwick,  m^  lord  Mohon,  and  caplaia* 
Coote,  went  away  in  three  chairs,  and  mv  lonl 
Mohun  gave  order  to  go  down  to  Westimnster ; 
and  there  were  three  chairs  called  for  by  the 
other  three  persons ;  two  did  come,  and  capt. 
French  and  capt.  James  went  iuto  them ;  and 
the  sixth  not  being  come,  they  staid  till  it  did 
come,  and  then  tbey  three  went  away  too ;  the 
chaiVs  were  all  ordered  to  go  home  with  tbem^ 
my  k)rd  ofWarwick  and  my  lord  Mohun  «ive 
order  to  their  chairs  to  keep  close  with  jtfr. 
Coote ;  and  the  other  three  cliairs  immoliate)/ 
followed.  , 

Att,  Gen.  Pray,  will  you  consider,  and  re* 
collect  with  yourself,  was  Mr.  James  there  at 
first? 

Cam,  No,  I  was  sent  for  him  about  ten 
o*cIock  at  night,  and  there  he  continued 
with  them  till  they  yrent  all  awi^  m  the  six 
chairs,  and  he  was  almost  fuddled  when  he 
came  in, 

Alt,  Gen,  When  James  came  io,  was  his 
sword  dravrn  ? 

Caw,  His  sword  was  in  the  scabbard,  but 
tlie  scabbard  was  broken,  and  he  took  and  broket 
his  sword  stamping  upon  it. 

Alt»  Gen,  Pray,  can  you  tel^  you  being  np 
4ind  down  in  the  room,  what  was  the  oocasioii, 
of  the  quarrel? 

Caw,  ludee^  I  cannot  tell ;  biii  sflme  words 
past  when  they  were  below  stairs  Wf  the  bar 
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from  capt.  Coote,  that  be  would  laugh  wh<Hi 
he  pleased,  and  Itowd  wheo  he  pleaMd ;  and 
Mr.  Dockwra  did  say,  that  they  would  fight 
them  Whenever  they  pleased  when  Ihey  went 
away ;  hnt  I  did  not  obscfrve  that  there  was 
any  quarrel  between  them  while  they  were 
above,  nor  any  swords  drawn  till  after  I  came 
from  calling  tne  chairs.  * 

Att.  Gen.  Were  all  the  swords  drawn  at 
once? 

Caw,  They  were  all  drawn  when  I  came  in 
from  calling  for  the  coaches  and  the  chairs, 
and  three  were  within  tlie  bar,  and  three  were 
without;  they  weve  putting  up  their  swords 
when  I  came  in  again ;  indeed  I  do  not  know 
any  thing  of  the  quarrel. 

X.  H.  S.  My  lord  Mdhun,  will  you  ask  this 
witness  any  questions  ? 
'  L.  Mohun,  Indeed,  I  think  I  need  not  '^k  him 
.any  question ;  but  yet,  ify  our  lordships  please, 
I  would  ask  him  this,  Wliether  directly  or  in- 
directly I.was  any  ways  concerned  in  the  quar- 
rel ?  or,  whether  I  did  not  endeavour  all  that 
^ver  I  could  to  quiet  them  P 

Caw.  Yes,  indeed,  my  lord  Mohun  did  en- 
deavour all  that  ever  he  could  to  prevent  any 
quarrel  at  that  time. 

L.  Mohun.  Did  I  say  any  thing  tending  to 
the  promoting  of  a  quarrel  or  fighting  among 
themP 

Caw,  No ;  my  lord  Mohun  did  not  promote 
any  thing  of  the  quarrel  between  them,  but  he 
didf  say  two  or  three  times,  that  he  would  send 
ibr  the  guards  to  secure  theni,  and  keep  them 
iVom  fighting,  both  at  the  door  of  the  house, 
and  at  the  bar,  and  asked  for  a  napkin  to  wrap 
up  his  hand  in,  for  the  wound  which  he  said 
he  got  in  endeavouring  to  ^ uiet  and  part  tliem, 
and  prevent  their  fightmg. 

L.  Mohun.  That  is  all  that  I  would  ask  him, 
whether  I  did  not  endeavour  all  that  I  could 
to  prevent  any  quarrelling  or  fighting  at  that 
tiraeP 

Caw.    Yes,  indeed,  my  lord  did  so. 

L.H.S.  He  has  said  80  already,  my  lord. 
Mid  therdbre  there  does  not  need  any  further 
lamination  of  him  to  that  point :  if  foth  sides 
have  done  with^thi8  wimess,  let  him  go  down. 
(Which  he  did.) 

L.  H.  S.  Then,  Mr.  Attdmey,  who  is  your 
next  witness? 

Att.  Gen.  Our  next  ^tnesa  is  Thomas 
Browne,  who  was  one  of  the  chairmen  that 
ckrried  Mr.  Coote  into  Leicester-fields.  [Then 
bewasswom.l 

L.  H.  S.  What  is  the  qaestion  you  would 
ask  him,  Mr.  Attorney  P 

Att.  Gen.  My  lords,  I  desire  he  mky  be 
asked  and  examined,  and  acquaint  your  lord- 
ahips,  who  it  was  that  he  carried  fi^m  Locket's 
the  99th  of  Octobci^  last  to  Leicester-fields,  and 
what  time  it  was  of  the  night  ? 

Browne.  I  carried  Mr.  Coote  in  piy  chair. 

Att.  Gen.  Whither  were  you  directed  to 
earry  him? 

Browne.    To  Leicester-fields.  ^ 

Att.  Gen.  What  time  of  oight  was  it  ? 
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Browne.  It  was  three  qnarten  past  one,  as 
near  as  I  could  guess. 

Alt.  Gen.  Pray,  what  other  chairs  were 
there  that  went  along  with  you? 

Browne.  There  were  two  other  chairs. 

Att.  Gen.  Who  were  in  those  chairs,  ^y  ? 

Browne.  Tliere  were  my  lord  of  Warwick  ia 
one,  and  my  lord  Mohun  m  the  other. 

Att.  Gen.  Did  you  three  go  away  from 
Locket's  together? 

^  Browne.  Yes,  we  did ;  and  when  we  were 
bid  to  take  up,  we  went  to  the  end  of  St.  Mar- 
tin's-kne,  and  turning  uu  at  the  end  of  St.  Blar- 
tia's-lane,  there  my  Jora  of  Warwick  and  my 
lord  Mohun  called  out  to  cs^.  Coote  to  stay, 
fChd  to  turn  down  to  go  to  Westminster  ;  but 
Mr.  Coote  would  turn  up  the  lane,  and  my  lord 
of  Warwick  and  my  k>rd  Mohun  made  a  slop 
at  the  back  door  of  the  Cross- Keys  tavern,  and 
both  of  them  persuaded  Mr.  Coote  to  put  it  off 
till  the  next  morning;  but  be  would  not,  ha 
said  he  would  make  an  end  of  it  that  nig^ht 

Att.  Gen,  Pray,  recollect  yourself,  did  they 
name  among  them  what  their  buaioesa  was  that 
they  would  make  an  end  of? 

Browne.  No,  they  did  not. 

Att.  Gen.  Who  was  it  that  stopped  at  St 
Martin*s-larie  end  ? 

Browne.  When  we  were  turning  up  at  St. 
Martin's- lane  end,  my  lord  of  Warwick  ami  my 
lord  Mohun  called  out  to  stop,  aud  asked  Mr. 
Coote  whither  he  was  going  ?  and  when  be 
said,  to  Leicester- fields,  my  lord  Mohun  called 
out  to  us  to  set  down,  which  we  did,  at  ^e 
back-door  of  the  Croes-Keys  tavern ;  they  did 
both  of  them,  my  lord  Warwick  and  my  lord 
Mohun,  persuade  Mr.  Coote  to  go  h(Miie  to 
Westminster,  and  not  to  end  the  buainess  that 
night ;  but  he  would  go  on ;  and  while  we 
were  there,  there  went  three  other  cbaha  op  St. 
MartinVlane  on  the  other  side  of  the  way ; 
then  Mr.  Coote«  who  was  in  our  dMur,  bid  oa 
take  up,  and  follow  those  chairs  into  the  fields, 
and  swore,  Damn  him,  lie  would  run  his  awonf 
into  one  of  ua,  if  we  did  not  make  haste,  and 
overtake  those  other  chairs,  and  go  belbre 
them ;   I  think  .hb  words  were,  *  iSunn  me, 

*  ril  ran  my  sword  into  yonr  breech,  if  you  do 

*  not  inake  haste,  and  get  before  that  other 
'  chair.' 

Att.  Gen.  Yon  say  then,  they  west  all  away 
together  up  to  Leioester-fieUa  f 

Browne.  Yes,  they  did  so. 

Lord  Mohun.  I  desire  he  may  ho  asked. 
Whether  I  did  not  desire  him  to  go  home  with 
me  to  my  lodging  at  Wtetminster  f 

Browne.  Yes,  yon  did,  and  begged  of  him  as 
if  it  had  been  for  an  alms,  that  he  would  put  it  off 
for  that  night ;  but  when  the  other  chairs  past 
by  us  at  Charing- cross,  in  St.  Martin's- lane,  he 
would  have  the  chair  taken  up,  and  us  to  mako 
what  haste  we  could  to  get  before  them  thither» 
or  else,  he  swore,  damn  him,  he  woukl  ran  his 
sword  into  one  of  us,  if  we  did  not  make  baste 
to  get  to  Leicester-fields  before  the  other  chairs 
that  went  up  the  other  side  of  the  way. 

Att.Gwk  When  the  other  chain  were  pail 
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fay,  mnd  you  went  away  to  Leieester- Aelcb,  pray 
tdl  my  lords  what  happened  then  ?  ^ 

Bromne,  We  went  away  to  Lejcttter-fields, 
when  we  came  to  Green -street  end,  and  were 
entering  apon  the  square  upon  the  broad  stones, 
Mr.  Coofe  called  out  to  us,  and  bid  us  to  set 
him  down,  and  so  did  the  other  two  chairs ;  and 
when  be  put  his  hand  into  his  pocket  to  dis- 
charge us,  my  lord  of  Warwick  pot  his  hand 
IB  his  pocket  to  pa^  the  three  chairs,  and  Mr. 
Coole  ofiered  half  a  guinea  to  dischargee  the 
chairs,  and  my  lord  Mohon  did  produce  3f. 
and  with  it  dtschari^ed  all  the  three  chairs,  and 
they  all  three  walked  away  together  forward 
open  the  broad  stones,  on  the  right  hand  side 
of  the  way ;  it  was  so  dark  a  night,  I  could  not 
see  half  a  dozen  ^ards  from  me :  it  was  the 
darkest  night,  I  think,  that  e?er  I  saw  in  all  my 
life,  and  therefore  f  cannot  tell  what  became  of 
them  aAer  they  went  out  of  the  chairs. 

Att.  Qen,  Fray,  did  you  see  my  lord  Mohan 
afterwards? 

Brvmne,  No,  I  did  nercr  see  my  lord  Mohun 
afterwards  till  now  here  at  the  bar. 

Att.  Gen,  Yon  say  it  was  so  dark,  that  you 
coaM  not  see  three  yards  from  you ;  pray, 
what  dkl  happen  afterwards  when  ytm  were  m 
thefieUr 

Browne.  A  little  while  after  we  had  set  down 
theae  gentlemen,  I  filled  my  pipe  out  of  my 
box,  and  before  I  could  light  it,  I  heard  a  call- 
iag  of  diaira,  chairs,  and  I  went  up  towards  the 
eA  of  the.  square,  where  the  noise  was ;  and 
wfaen  I  «ime  there,  they*  would  have  bad  me 
lift  the  chair  over  the  rails,  and  1  told  them,  if 
I'M  I  could  not  lift  It  over  agal& :  but  they 
weald  needs  have  me  lift  it  orer,  and  I  did  so ; 
and  by  the  light  of  the  lanthorn  1  saw  captain 
French  and  captain  James  holding  op  captain 
Goote,  and  they  did  desire  me  to  take  him  into 
oar  dtdr,  bat  he  was  in  such  a  condition  that  I 
oaaM  not  S[et  him  into  the  chair ;  it  was  before 
.  I  eonid  weH  light  my  pipe  the  chairs  were  called. 

Ait.  Gen.  Who  did  call,  can  you  tell  ? 

Srowne,  No,  indeed,  I  cannot  tell  who  did 
call  chairs,  hot  it  was  a  voice  from  the  qpper 
end  of  the  fields,  and  we  lifted  onr  chair  over 
the  rails  into  the  fiehls,  and  there  were  two 
gentlemen  holding  op  another  man ;  I  have 
heard  it  said  it  was  captain  French  and  captain 
James,  and  they  cried  out,  Dear  Coote,  Dear 
Coote !  and  would  have  had  htm  gotten  into 
the-ehair,  but  we  coald  not ;  and  my  lord  of 
Warwick  did  then  say,  if  any  damage  dkl  come 
to  the  chair,  though  it  were  100/.  we  should  be 
sati<(fied  for  the  damage;  hut  we  were  not  able 
to  get  him-  into  the  chair,  and  so  there  we  left 
hhrr. 

Ait.  Gen.  Yoo  "say  yoa  saw  two  gentlemen 
hoMing  up  Mr.  Coote,  and  it  was  a  lery  dark 
night,  ^ow  could  yod  tell  who  those  gentlemen 


Branmet  I  could  not  s^  anv  thing  of  them 
tiR  we  came  up  with  the  candle  close  to  them. 

Ait.  Gen.  And  what  did  they  say  when  yon 
same  op  chise  to  the  chair? 

Browne.  They  offered  me  on  100/.  satisfao- 
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tion  for  any  damage  to  my  chair  $  but  tbey^ 
could  not  get  him  in,  for  be  was  at  that  time 
dead,  I  believe,  for  we  went  to  hale  bira  up, 
and  to  get  him  into  the  chair,  but  we  could  not 
doit. 

Att.  Gen,  Can  you  tell  who  the  two  persona 
were  that  held  him  up? 

Browne.  No ;  but  by  the  description  of  the 
persons  they  had  such  deaths  on,  as  that  they 
mostt  be  caolain  French  and  captain  James ; 
but  indeed  1  cannot  swear  directly  who  they 
were  that  were  there,  nor  who  they  were  that 
called  for  chairs  at  the  upper  end  of  the  field  ; 
bat  when  our  chair  was  lifled  over  again  over 
the  rails,  and  we  came  to  the  corner  to  see  who 
should  be  taken  in,  there  came  one  to  us  who 
bid  OS  carry  him  to  the  Bagnio  in  Long- Acre  ; 
and  thither  we  did  go  accordingly , 

Att.  Gen.  Pray,  can  you  tell  who  tlie  per^ 
sons  were  that  held  up  the  gentleman  they 
would  have  to  be  got  into  the  chair  ? 

Browne.  No,  indeed,  I  cannot, 

Att.  Gen.  Pray,  can  yon  describe  Ih^  so  aa 
to  know  them,  whether  my  lord  of  Warwick, 
and  my  lord  Mohua  were  those  two  gen  - 
tiemen  r  ' 

Browne.  My  lord  of  Warwick  and  my  l|rd 
Mohun  were  not  there,  I  am  sure,  for  I  kn^^ 
them  very  well ;  I  was  acquainted  with  ihe^ 
beihre;  and  when  1  came  up  to  these  gentl^t 
men  with  tlie  candle,  there  was  one  of  tlieu| 
was  bigger  than  mv  lord  of  Warwicki  or  m^ 
lord  Mohun ;  and  the  elder  of  them  had  othes 
sort  of  doaths  than  either  of  them  had  on  at  that 
time,  as  we  could  see  when  we  came  up  cfose 
with  the  candle  to  them. 

Att.  Gen.  Were  there  any  lights  of  tho 
lamps,  that  are  usually  in  the  streets  at  that 
time,  about  the  square  ? 

Browne.  Yes,  there  were  those  liffhts  ;  but 
it  was  a  very  dark  night,  and  we  could  not  see 
two  yards  before  us,  that  1  am  sure  of;  and 
there  was  nobody  else  that  I  saw  at  that  timo 
at  the  upper  enu  of  the  field,  but  those  two 
gentlemen,  holding  up  of  captain  Coote,  whom 
we  had  brought  up  before  to  the  square,  and 
left  him  with  the  carl  of  Warwick  and  my  lord 
Mohan  at  the  bottom  of  the  square  \  but  whi-* 
tber  they  all  went,  indeed  I  cannot  tell :  ws 
called  watch  \  but  they  said  it  was  not  within 
their  ward,  and  therefore  they  would  Qot  coract 
When  we  saw  how  ill  Mr.  Coote  was  upon  our 
coming  up,  and  that  he  could  not  get  him  inlQ 
Ihe  chair,  we  went  awa;^,*  lifted  our  chair  over 
the  rails  again,  and  cam^  a  gentleman  to  the 
Bagnio  in  Long- AoroL 

£.  Mehun.  I  have  a  question  to  aak.  this 
witness,  and  that  is,  how  far  the  place  is  whi- 
ther he  carried  the  chair,  that  is  from  Green- 
street  end,  to  the  place  whither  the  chairs  were 
called  for  again,  at  the  upper  end  of  the  pales, 
where  he  found  the  two  gentlemen  holding  op 
Mr.  Coote,  and  endeavounng  to  get  him  up  into 
the  chair? 

Browne.  I  believe  it  is  about  fifty  yards  aa 
near  as  I  can  gaeas. 

L.  Mohun,  I  deatre  to  know,  whe tt^er  h« 
3X 
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means  fifty  yards  from  the  opp^  end  to  ibe 
lower  end  of  Leicester -fields? 

Browne,  Yes,  I  belje?e,  my  lord,  it  ip,  and 
better. 

L.  JfoAtm.  I  desire  to  ask  him,  whether 
Green-street  be  not  the  ? eiy  lower  end  of  the 
square? 

Brownie.  Yes,  my  lord,  the  lower  end  of  the 

Snare,  comug  out  of  St  Martin's-hme  into 
reen-street 

Ati,  Gen.  But  did  you  see  three  other  chairs 
in  (hat (dace? 

Browne.  Yes,  while  I  was  fillinff  my  pipe 
out  of  my  box,  three  other  chairs  did  come  by, 
and  went  away ;  but  within  a  little  while  alter 
the  filling  of  my  pipe,  or  rather  before  I  could 
well  fill  it,  or  light  it,  we  heard  icalliog  for 
chairs  again  towards  the  upper  end  of  the 
fields,  and  we  carried  up  our  chair  thither, 
and  there  we  found,  as  I  have  told  yon,  two 
gntlemen  hddmg  op  Mr.  Coote,  and  citing 
•ot,  my  dear  Coote,  my  dear  Coote ! 

Ati.  Gen,  Can  yon  tell  who  it  was  that 
Called  for  the  chairs  the  second  time,  when 
yon  were  in  the  fields? 

BfWfie.  No,  mdeed,  I  cannot;  but  they 
•  would  haTo  us  bring  our  chair  over  the  rails, 
and  we  did  lift  it  ofct  ;  and  when  we  came  up 
te  them,  I  saw  only  two  gentlemen,  whom  I 
did  not  know  who  they  were  particuhtfly,  till 
we  came  up  close  to  tnem,  that  we  couM  see 
their  cloaths,  by  the  light  of  the  candle  in  our 
ianthoin ;  and  they  would  hate  had  us  put 
Mr.  Coote  into  our  diair,  and  he  being  very 
much  wounded,  they  would  hate  had  us  carry 
him  awav ;  we  told  them  it  would  spoil  our 
chair,  and  we  could  not  besides  lift  bun  over 
the  rails  again  ;  thev  promised  we  should  have 
any  satisfaction  for  damage  to  our  chair,  even 
to  the  value  of  a  hundred  pounds ;  we  went  to 
heave  him  up  to  put  him  into  the  chair,  and 
did  all  we  could  to  have  got  him  into  the  chair, 
but  we  could  not;  so  we  lifted  die  chair  over 
the  rfdls- again;  and  when  we  came  to  the 
corner  of  the  rails,  aft  the  way  that  goes  to 
Long-Acre,  there  we  took  up  a  genUeman, 
whom  we  carried  to  the  Bagnio  in  Long- 
Acre  ;  we  called  out  to  the  watch;  but  they 
■aid  it  was  not  within  their  ward,  and  they 
would  not  come. 

Ait.  Gen.  Can  yon  tell  who  were  the  per- 
eons  that  were  at  the  upper  end  of  the  fields  ? 

Browne.  No,  mdeed,  1  cannot  tell  who  th^ 


Ait.  Gen.  Was  my  lord  Mohonand  my  lord 
Warwick  the  two? 
/  Browne,  No,  my  lord  Mohun  was  not  there, 
nor  my  lord  Warwick ;  I  know  them  so  well, 
that  it  could  not  be  them ;  one  of  the  gentle- 
men was  bis^r  than  ftiy  lord  of  Warwick,  and 
the  other  of  them  had  other  cloaths  than  my 
lord  Mohun.    « 

Ait.  Gen.  Was  that  the  way  they  walked 
up,  when  they  came  out  of  the  chairs,  that 
led  to  that  end  of  the  fieMs  where  you  found 
Mr.  Coote  wounded  ? 

Bnmnu.  Yes^itwas. 
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Ait.  Gen.  My  lords,  this  is  but  the  repedtion 
of  the  evidence  that  he  gave  to  your  krahipi 
yesterday. 

L,  H.  S.  If  Tou  have  done  with  thii  wit- 
ness; my  lord  Mohun  may  ask  him  any  qoes- 


L.  Mohun.  1  desire  to  have  him  asked,  how   l 
Ikr  is  the  place  where  he  carried  the  ckiirit   ' 
first  into  Lnoester-fidds,  firom  the  phuie  wbire 
they  put  over  the  chair  within  the  rails,  ud  , 
would  have  taken  in  Mr.  Coote  f. 

Browne.  It  is  about  fifty  yards,  as  near  as  I 
can  guess. 

L.  Mohun.  Idesiretoknowofhun,wfaether  | 
the  place  where  we  were  set  down,  that  cssm 
in  the  fiiat  three  chairs,  from  Locket's  into 
Leicester-fields,  to  the  place  where  he  iboiid 
Mr.  Coote  supported  by  the  two  gentkocn,  kc 
not  ftom  ooecnd  of  the  fields  to  the  other? 

Browne.  The  phuse  where  we  set  down  cap- 
tain Coote  is  at  tlie  lower  end  of  Green*itnet, 
and  the  place  where  we  found  him  wooaded, 
was  aft  tne  upper  end  by  Letoester-booie. 

L.  H.  8.  I  think  it  ia  understood,  that 
Qreeo-stroet,  which  comes  out  of  St  Martis's- 
lane,  is  at  one  end  of  Letoeoter-aqoaia,  aod 
Leicester-house  is  at  the  other  end. 

Ati.  Gen.  Pray,  where  waa  it  that  you  saw 
the  two  gentlemen  holding  up  captam  Coole, 
and  cry  out,  my  dear  Coote  !  my  dear  Coote! 

Brovne.  It  was  on  one  side  of  the  cross  way, 
that  leads  out  of  the  fields  towards  Newport  | 
street,  and  by  Leicester  house. 

Att.  Gen.  But  yon  say  three  chain  didgt 
uptowardstheupperena  of  the  fields?  j 

Browne.  Yes  they  did  so ;  but  our  tbnt 
chiurs  that  came  away  first  from  the  Orajboaod 
terem,  set  down  at  Green  atreet  end,  and  tbs 
three  gentlemen  that  came  in  our  chairs  wcsi 
up  the  pales  to  them ;  but  whither  they  wot 
I  cannot  tell,  but  soon  after  we  heard  calling 
for  chairs  u^n,  and  so  we  went  up,  wheri 
we  found  the  two  gentlemen  holding  ca^ 
Coote,  and  saying,  my  dear  Coote  fmydeir 
Coote! 

Ait.  Gen.  But  when  yon  were  called  lU 
second  time,  that  is,  into  the  fieUs,  where  w 
the  place  you  say  that  you  found  them  b  f 

Browne.  It  was  witlun  the  rails,  one  side  of 
the  cross-way  towards  Leinester-honse. 

L  Mokm.  Ptay,  was  that  the  direct  waj 
that  I  went  from  the  place  that  I  was  setdowa, 
that  is.  the  tower  end  of  Green  street,  to  lU 
place  that  they  afterwards  went  to,  wludi  was 
the  bagnio  in  Long  Acre  ? 

Browne.  When  captain  Coote,  and  my  kxd 
Mohun  were  set  down,  and  walked  away  np» 
the  paved  stones  of  the  square,  to  the  phos 
where  I  found  the  two  gentlemen  boldiii|vp 
capt.  Coote,  was  the  quite  contrary  way  mi 
theend  of  Green  street  to  the  Standard  tatcn. 

L.  H.  S.  Who  is  your  next  witness,  Ui. 
Attorney  ? 

Ati.  G^n.  TheneitwitneMthatwe  call,  if 
Robert  Applmte.  (Who  was  svon) 

L.  H.  S.  W  hat  do  you  ask  this  witness  f 

Att.  Gen.  My  tor&i  this  is  the  cbaimiii 
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that  carried  my  lord  Mbhoa  to  Ldeciter  fiddi 
from  Ijockei't ;  he  will  sire  your  lordsbipi  ao 
aeeoont  when  he  camred  him,  who  he  carryed, 
and  what  happened  afierwanto,  which  le  all  hot 
to  the  same  pm^ioee  with  the  e? idenoe  that  he 
gaire  ycetenlay.  But  pray,  who  was  that 
wbom  yoo  carried  on  the  thirtieth  of  Octoher 
last  to  Leicester  fields  ? 

Anplegai^  I  carried  my  lord  itlohun  from 
Locket's,  at*  the  Grey  bound  tavern  in  the 
SCFUid,  to  Leicester  fields. 

Ait,  Gen.  Pray,  how  many  chairs  were 
there  of  yon  that  went  away  together  P 

Appkgate.  There  were  three  of  as  that  went 
away  together,  one  carried  my  lord  Warwick, 
we  iny  lord  Mohon,  and  the  third  esrried  cap- 
tain Coote,  which  was  the  first  chair  that  weot 
away. 

Ait.  Gen.  Whither  did  yon  go  f 

Applegate.  We  went  to  the  comer  of  St. 
Martm's  lane. 

Ait.  Gen.  Who  do  yon  say  were  in  the 
other  two  chairs  f 

AppUgatt.  My  lord  of  Warwick,  and  my 

Ait.  Gen.  When  they  came  oat  firsts  what 
erders  or  directions  were  flfiren  f 

Appt^ate.  My  lord  Blohnn  said.  Hist  he 
and  my  loid  of  Warwidc,  and  captain  Coote, 
wonld  go  all  three  together  down  to  West- 
minsler^  and  there  they  would  all  lie  together, 
or  be  together  that  night; 

Jitt.  Gen.  What  answer  was  gifen  to  what 
my  lord  Mohan  said  ? 

Applegete,  Indeed  I  do  not  remember  any 
answer  that  was  given  at  all ;  hot  after  that 
my  lord  Mohan  went  into  the  chair,  and  or- 
dered OS  to  follow  down  the  other  two  chairs 
towards  Westminster,  and  we  pat  op  the  chair 
and  came  awav ;  and  when  we  came  to  St. 
Martin's  lane,  the  chair  that  carri^  capt  Coote 
tamed  np  the  lane,  and  we  being  onlered  to 
folfew  the  other  chairs,  went  op  tne  lane  too; 
hat  my*  lord  Mohon  peroeiring  that  they  were 
not  gvNi^  down  to  Westminster,  called  oot  to 
stop,  jost  when  we  were  entered  into  St.  Mar- 
tin's lane,  orer  against  the  back  door  of  the 
Cross-keys  tSTem,  and  made  the  other  chairs 
to  stand,  and  all  the  three  chairs  were  set  a- 
breaat  before  that  place,  and  my  lord  Mohnn 
asked  capt.  Coote,  whither  be  wasgoing?  And 
be  aiAwered,  to  Leicester  fields:  fke^mgeAnX 
him,  as  one  wonld  b^  for  an  alms,  tnat  he 
wonl^  not  go  that  niffht,  for  the  business  could 
not  be  done  that  nigbt,  and  it  wSs  better  to  put 
it  off  till  the  next  morning. 

Att.  Gen,  Did  they  name  what  the  business 
was,  that  was  to  be  done  P 

Appkgate.  No ;  but  my  lord  Mohun  did  say, 
it  was  impossible  to  be  done  that  night. 

Att,  Gen,  Well,  and  what  happened  after- 
wvds,  while  you  were  in  that  place  P 

Ajfpkgate,  While  we  were  there,  three  other 
duors  passed  by  us  on  the  other  side  of  the  way, 
and  goinff  forward  up  the  street,  capt.  Coote 
ordered  their  chairs  to  follow,  and  so  we  did  to 
Green  street  end,  and  there  we  set  them  down. 
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Att.  den.  Pray,  can  you  )«iDeml>er  what 
was  said  by  my  lord  Mohun  at  the  time  when 
the  other  chairs  passed  by  P 

Applegate.  He  was  then  desiring  aod  beg- 
gixig  of  capt.  Coote  to  go  home  to  Westmin- 
ster, telling  him  that  it  could  not  be  done  that 
night ;  but  it  must  be  deferred  till  the  next 
moining ;  but  capt.  Coote  said  he  would  not 
delay  it  till  the  next  morning,  but  he  would  go 
to  Leicester  fields  that  ni(^t ;  and  all  three 
chairs  were  ordered  to  go  forward,  and  we  did 
so  on  forward  to  Leicester  fields ;  my  lord 
Mohun,  indeed,  did  b^  and  desire  as  heartily 
as,  I  say,  a  man  for  an  alms,  that  they  would 
let  it  atone  for  that  night ;  but  capt.  Coote 
wonld  not,  and  ordered  his  chair  to  go  for- 
wards. 

Att.  Gen.  You  say,  nay  lord  Mohon  begged 
as  heartily  as  if  it  were  for  an  ahns  to  defer  it 
for  that  nightP 

Appiefote.  Yes,  he  did  so ;  so  that  I  d» 
really  think  Jthat  he  was  not  concerned  intho 
matter. 

Att.  Gen.  If  he  were  so  earnest  to  defer  and 
put  off  the  basmess,  how  came  yon  to  carry 
him  thither,  that  ni^ht  P  What  expressions  did 
he  use  particularly  in  St.  Martin's  hme^  after 
the  other  chairs  were  passed  by  P 

Appkgate^  He  said,  If  yon  must  go,  I  will 
go  with  you  and  see  it ;  and  he  Ind  ns  take  up 
and  follow  the  other  chairs  wherein  capt.  Coota 
and  my  lord  Warwick  were ;  and  we  did  go. 

Att.  Gen.  And  where  did  yon  set  my  lord 
Mohun  down  P 

Applegate.  At  the  hither  end  of  Leioester- 
sqnare,  at  the  comer  of  Green-street,  the  lower 
comer  of  the  paved  stones,  going  op  to  Leices- 
ter-house. 

Att.  Gen.  What  became  of  the  three  gentle* 
men  that  yon  set  down  at  the  end  of  Green- 
streetP 

Applegate.  They  went  all  three  together  up 
the  stone  pavement,  towards  the  upper  end  of 
the  square,  towards  the  Standard  tarera,  I 
thmk. 

Att.  Gen.  Did  they  go  together,  or  did  they 
goasnnderP 

Applegate.  They  went  together,  i  think ;  I 
did  not  see  tbem  part  one  from  another. 

Att.  Qen.  Pray,  did  yon  see  my  lord  Mohun 
aflerwardsP 
Applegate,  No,  I  did  not. 
Att.  Sen.  What  became  of  yon  afterwards  P 
Applegate.  1  staid  a  little  at  Ihe  lower  end 
of  tne  square  to  take  a  pipe  of  tobacco,  and 
when  1  had  filled  my  pipe,  I  heard  calling 
chairs,  chairs,  again,  M  the  upper  end  of  the 
square ;  and  when  we  brought  op  our  chair  to 
the  upper  end  of  the  fields,  3ie  first  man  that  I 
did  see  was  my  lord  of  Warwick,  who  would 
hare  had  us  put  orer  our  chair  within  the  rails  ; 
but  we  told  him  we  could  not  get  it  orer  agaia 
if  any  one  was  put  in  it;  but  if  they  would 
come  out  into  the  square,  there  we  were  ready 
to  carry  them  any  where  \  and  when  we  icame 
lo  the  upper  end  of  the  square,  there  was  cap- 
tain Fmeh,  and  we  took  him  into  the  ehairi 


Ifi^Tj         11  WILLIAM  111. 

And  he  bid  as  carry  him  to  the  Bagnio  in  Long- 
acre;    aod  nt  Mewport-etreel  end  be  woiud  , 
We  had  us  stop  ancf  poll  off  his  dosths,  fiMr  be 
faeUeyed  he  was  a  dead  man.         * 

jilL  Gen.  Pray,  who  did  yon  see  there  at 
the  upper  end  of  Leicester- fields? 

Jfplega^,  Nobody  indeed,  but  my- lord  of 
tVarwick  and  Mr.  French. 

Ait,  Gen,  Nobody  but  them  two? 

Jpplegate.  No ;  nobody  but  them  t^i'O. 

Att.  Gen^  Where  do  you  say  that  was,  tliat 
the  calling  for  chairs  was,  and  where  you 
brought  your  chair  ? 

.^  Applegaie,  It  was  just  at  Ihe  upper  end  of 
Leicester- fields,  by  Leicester* house,  and  by 
^he  Standard-taTeru. 

"  Alt,  Gen,   Who  was  it  that  you  there  took 
up? 

Applegate.  It  was  captain  French. 

Att,  Geni  Whither  then  did  yon  carry  bim? 

Applegate.  We  v^'ere  ordered  to  go  to  the 
.  Bagnio  in  Long-acre ;  and  thitli^r  we,  and 
another  chair  that  carried  my  Join!  Warwick, 
did  go)  and  when.^we  cawe  there,  we  did 
knock  a  good  while  before  we  could  get  any 
body  up ;  and  when  they  were  let  in,  we  came 
away,  and  were  bid  to  call  for  our  fare  the 
next  morning. 

Att.  Gen,  Prav,  where  was  it  that  you  took 
np  captain  French  ? 
.  Applegate,  It  was  the  upper  end  of  all  of 
Leicester-fields. 

Att,  Gen.  And  you  went  away  with  him, 
drd  yob  ? 

AppkgaU,  Yes,  as  soon  as  eter  we  took 
jiim  up;^  it  was  as  soon  as  ever  we  coiild,  at 
the  outside  of  the  rails.  I  was  the  first  chair 
that,  u|)on  the  calling  for  chairs  afiier  they 
^ipe  thither,  was  by  the  Standm'd-tavern,  and 
trom-tbence  we  went  into  Long-acre. 

AthGen.  Whereabout  is  the  Standard- la- 
.Tetn?  . 
.  Applegate,  It  is  at  the  further  end  of  tlie 
fields  by  Leicesterthouae ;  it  is  by  Ciaobume- 
lane,  which  is  the  street  that  leads  into  New- 
|)ort-fltreet,  and  so  into  St  Martin's-lane ;  and 
then  we  were  to  go  to  the  Bagnio  in  Long- 
ficre. 

L,  IS,  S,  My  lord  Mohnn,  will  you  ask  this 
witness  any  questions? 

h.^Mohun.  Ves,  roy  lord,  I  have  a  question 
or  two  to  ask  him,  I  desire  to  ask  him,  Wbe- 
iher,  when  we  were  going  alongraod  the  chair 
in  which  capt  Coote  was,  turned  up  St.  Mar- . 
iin'fl-lane,  i  did  not  call  out  to  have  him  stop, 
and  know  whither  they  were  goiqg  ?    , 

Applegate,  Yes,  my  lord,  you  did. 

L.  Mohun,  Pray,  whither  did  1  bid  you  go, 
When  you  first  took  mc  up  at  Locket^s  r 

Applegate.'  My  loni  Mohun  bid  me  follow 
those  chairs ;  but  go  down  to  Westminster, 
for  he  said  they  all  three  would  go  together, 
and  lie  together  that  night. 

L.  Mo/um.  My  lords,  I  desire  this  man  may 
be  asked,  Whether  thei*e  were  not.  seversf 
^ays  of  going  out  of  the  fields,  besides  those  of 
men-street  and  the  Standard-tavern  ? 
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Yes,  ny  kicil,  m 
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thore 


A^Ug9ie. 

L  Mokyn.  Then  I  will  leare  it  to  y«v 
kirdshipatomsketbeohsemitioD;  fortkmb 
ne  evidence  that  I  was  even  seen  in  the  fieU 
after  I  alighted  out  of  the  chair  at  Oreen^alreet 
end ;  and  I  hope  your  lordships  do  observe  that 
he  has  told  yon,  I  was  earnest  in  begging  cap- 
tain Cooie  to  deii^  going  to  Leicester-fieMs  tiU 
the  next  morning,  and  ofgged  as  heartily  of 
him  for  it,  as  any  beggar  woukl  do  tor  an 
alms. 

L.  H.  S.  My  k>nl,  their  lordships,  no  «iook, 
have  made  that  observatiun ;  finr  be  dad  say  so. 

L.  Jdokun.  My  lords,  I  have  no  UKfiee  toaak 
bim. ' 

L.  H,  S.  Mr.  Attorney,  who  is  yaor  next 
witness? 

Att.  Gen.  Onr  nest  witness  is  PcUr  Kttro, 
who  likewise  was  a  chairman  that  earned  my 
lord  Mohun  mto  the  place  where  tbe  fact  was 
done. 

[Peter  Ketro  was  sworn.] 

Att.  Gen,  Pray,  will  yon  acquaint  my  hirds 
who  you  carried  upon  the  30th  of  October  last, 
froip  ijb^iSceyboiind-taTem  to  Leioealer-fielils  ? 

Ketro.  Upon  the  30th  of  October  last,  in  llle 
morning  (which  was  Sooday)  verv  early,  we 
were  <^led  to  tbe  door  ol  tbe  GreyboaiMl- 
tavem,  and  when  we  came  tbere^  theiw  were 
several  otbfr  chairs  there  i  for  tbare  was  do 
coach,  it  seems,  to  be  bad. 

Att,  Gen.  And  who  was  in  your  chair  ? 

Ketro,  My  lord  Mohun;  and, there  wcw 
two  other  chairs  tbat  went  away  togetber, 
wherein  were  captain  Coote  and  my  tord  War- 
wick. 

Ait,  Gen*  And  whither  did  yoo  go  fmai 
thence? 

Ketro.  We  went  along  the  Strand,  and  when 
we  came  to  the  end  of  ot.  Martin's- lane,  tbe 
chair  that  capt.  Coote  was  in,  we  aoppOMd 
by  his  order  turned  up  the  lane ;  for  my  hud 
Mohun  had  given  us  order  to  go  down  Is 
Westminster ;  and  tlien  when  we  came  then 
to  the  end  of  St.  Martin's4sne,  he  called  out 
to  stop,  and  to  have  the  other  chairs  stopt,  and 
they  stood  still  at  the  back  door  of  tbe  Cross- 
keys- tavern,  which  (s  at  the  end  cMf  St.  Jlar- 
tiuVlsne,  and  all  the  three  chain  did  make  a 
stand  at  that  place,  and  my  lord  of  Warwisk, 
and  my  lord  Mohun  and  captain  Coote  talked 
together,;  and  my  lord  Mobon  did  desire  capt 
Coote  to  go  down  to  Westminster,  and  to  pst 
ofi"  the  business  for  tbat  night ;  tor  nothinff  of 
business  could  be  done :  then  my  lord  of  War- 
wick did  say,  if  they  did  go  on  he  would  go  oo 
with  them ;  but  my  lord  Mohun  did  eDdeavoor 
to  persuade  them  to  go  down  to  Westminster  to 
lodge,  for  nothioff  could  be  done  that  night ;  bat 
when  the  other,  tnree  chairs  iiaased  by;  on  tbe 
other  side  of  .the  way,  and  captain  Coote  weoM 
neetls  go  forwards  to  Leicester-fidda,  my  lord 
Mohun  djd  bid  ms  take  op  and  foUow  them ;  sad 
he  said,  if  the^  would  gp,  he  would  go  and  soe 
what  came  of  it ;  so  %ye  took  up,  and  foQowed 
tbooM^r  chains. and  went  HP  the  lane,  sstf 
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into  Green-street,  to  the  lower  end  of  Green- 
Btreet  next  the  tqaere,  and  there  our  three 
cfaatre  eel  down  mj  lord  Warwiek,  my  lord 
Mohon,  end  captun  Coote,  and  were  dte- 
charged. 

Aii,  Oen,  And  what  hecame  of  them  after  P 

Kara.  There  thev  went  up  upon  the  broail- 
atones,  up  towards  the  opper  end  of  the  fielda. 

Ati,  Gen.  Did  they  all  go  together,  or  did 
they  part? 

Aelrv.  They  went  together,  for  an  jr  thing  I 
know ;  I  saw  no  parting,  and  indeed  it  was  so 
dark  a  night,  that  1  cannot  tell  what  became  of 
theod  afterthey  went  out  of  the  ch&irtf :  It  was 
one  of  the  daraest  nights  that  ever  I  saw. 

AiL  Otn.  Well  then,  pray,  what  hiqppeaed 
after  that  f 

Keira.  I  went  to  light  my  pipe  of  tobacco, 
and  before  we  coald  light  a  pipe  of  tobaooo, 
there  was  calling  at  the  upper  end  of  the  square 
for  chairs,  again ;  and  so  we  went  with  our 
diair  to  the  opper  end  of  th^  fields ;  and  when 
we  caaae  there,  somebodv  caHed  oat  to  have 
US  lift  oor  chair  over  within  the  rails ;  but  we 
told  them,  if  we  did  so,  we  could  not  get  it  orer 
again,  if  any  body  were  put  into  it ;  and  so  we 
were  bid  to  go  tq  the  end  of  the  rails,  ih  order 
to  the  getliftg  out  from  that  place,  and  getting 


IB  of  any  body  that  was  to  go  into  the  chi 
and  when  we  came  to  the  end  of  thtf  rails  we 
took  up  capt  French,  and  he  bid  us  carry  him 
to  the  Bagnio  in  Long-aere,  and  we  did  so; 
and  at  Newport-street  end  he  would  hare  had 
us  hare  pulled  off  bis  deaths,  for  he  said  he  be- 
Itered  he  was  a  dyine  man ;  but  we  carried  biro 
on  to  the  Bagnio  in  Long-acre,  and  there  came 
after  us  the  lord  of  Warwick  in  another  chair ; 
and  there  we  set  them  down. 

Att.  Gem.  1  have  a  question  to  ask  you, 
friend ;  did  yon  not  see  n^  lord  Mohnn  after 
yoa  set  him  dfowo  at  Green-street  end  ? 

Keiro.  No,  indeed,  not  1 :  1  did  not  after  be 
went  out  of  the  chair. 

Ait.  Gen.  Can  you  tell  whither  he  went 
J  ^afier  he  went  out  or  the  cbair  ? 

Ketro.  No,  I  cannot  tell  whither  he  went; 
they  all  three  went  up  the  pared  stones  toge- 
ther ;  but  whither  they  went  1  cannot  tell. 

Aii.  Geih  Did  you  hear  of  any  other  chur 
that. was  at  the  eud  of  the  fields  at  that  lime  ? 

Keiro.  There  was  another  chair  at  that  time, 
at  the  upper  end  of  the  fidds. 

Aii.  Gen,  Did  you  hear  them  denre  to  take 
Mr.  Cooto  into  that  chair  P  - 

Ketro.   No,  I  did  not 

Ati.  Gen.  Nor  do  you  know  anv  thing  of 
their  puttiiiff  Mr.  Cooto  into  a  chair  r 

Keiro.  No,  indeed,  not  I ;  what  they  did 
as  to  the  other  chair  that  was  before,  they  can 
best  toll,  for  I  cannot. 

L.  U.S.  Who  is  your  nest  witoess,  Mr. 
Attorney?— irr  Gen.  Richard  Edwards. 

L.H.S.  What  do  you  call  him  to  ? 

Aii.  Gen.  Because  we  would  not  troublO' 
your  lordships  with  the  repetition  of  every  one 
of  the  witnesses  that  were  here  yesterday ;  this 
istbeiBso  thttwriedMr.  Qockwsn  ibto  the 
fiehL 


^Edwards  was  swom.X 


L.H.  S.  Mr.  Attorney,  What  do  you  asit 
thiswitnessP 

Ait.  Gen.  Pray  do  you  acqilaintmy  noble 
tords  here,  who  you  carried  in  yoor  chah-  to 
Leicester-fields?  > 

Edw&rdt.  Indeed,  I  cannot  tell ;  there  were 
three  chairs  that  took  up  three  persons  at  the 
Greyhonnd-tovern  in  the  8tiifind,  after  three 
other  chairs  were  gone  away,  and  every  one 
had  a  gentleman  in  them;  1,  for  my  part,  did 
not  know  who  was  in  our  chair ;  but  wben^  we 
shut  up  the  chair  we  were  bid  to  go  to  'th« 
Standvd-tarem  in  Leicester-fields ;  and  tbitlier 
we  did  go,  and  there  we  set  down  the  gentle^ 
man  that  was  in  our  chair,  and  away  we  wtut ; 
and  as  we  went  up  St.  Martin's- lane,  we  pass- 
ed by  the  three  other  chairs  that  turned  up  be- 
fore, at  the  back*door  of  the  CroM-keys  t«>- 


Att.  Gen.  Dal  you  see  the  other  three  chairs 
in  Leicester-fields  afterwards  ? 

Edwardi.  No,  indeed,  I  did  not ;  but  went 
up  to  the  Standard  tovem,  and  set  down  tb^ 
gentleman  that  Was  in  our  chair,  and  there  left 
him,  and  went  away. 

Ati.  Gen.  Pray,  can  yon  tdl  who  it  wai 
that  yon  carried?  ^ 

EdwmrtU.  Indeed,  I  cannot  Tery  well  tell  % 
but  I  believe  it  was  captain  James,  or  Mr. 
Dockwra. 

Ait.  Gen.  When  you  came  to  theStondard- 
tavem,  pray,  what  nappened  ?  What  passed 
there? 

JEdmardt.  To  the  best  of  my  knowledge^  I 
took  hold  of  the  knocker  of  the  door;  and* 
knocked  at  the  door,  ai^d  the  gentleman  eamc 
out  and  was  set  down  there :  and  he  gave  m^ 
a  8hilKn|r,  and  away  I  went  with  my  chair. 

Ati.  Gen.  When  you  set  him  down  at  the 
Standard-tarera,  pray,  what  did  he  say  ? 

Edwardi.  He  gave  me  a  shilliog,  and  bid 
me  go  about  my  business ;  and  so  we  went 
away. 

Ait.  Gen.  Was  you  there  when  you  heard 
them  call  chairs  back? 

Edwards.  No,  we  went  away  as  soon  as  we 
badset  him  down  at  the  Staadard-tovem. 

Ati.  Gen.  Did  you  observe  which  way  they 
went  after  you  set  him  down  ? 

Eduardi.  No, indeed,  I  did  not;  I  never 
minded  which  way  they  went,  after  we  set  hinf 
down. 

Att.  Gen.  Which  way  did  yon  go  ? 

Edwardi.  We  went  away  down  towards 
Charing 'Cross. 

Att.  Gen.  Did  you  see  any  other  chairs  in 
the  square  when  yen  went  down  f 

Edwardi.  Yes;  there  were  other  ohairs at 
the  other  end  of  the  square. 

Ati.  Gen.  Did  you  see  any  gentlemen  as 
you  came  down,  walking  towards  the  Standard 
tavern,  upon  the  pat ed-stones. 

Edwardi.  No,  indeed,  my  lords,  not  that 
i  remember;  but  I  did  sea  the  other  three 
chairs  as  I  passed  by  Gree»street  end:  who 
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were  in  theniy  or  what  was  become  of  thend 
tliat  were  in  them,  that  I  cannot  tdl. 

Ati.  Gen.  What  did  tbev  any  to  yon  any  of 
them  at  that  time  ? 

.  EdwuFdt.  They  aaked  oa  if  we  were  going 
away,  and  we  tmd  them  yea ;  we  were  dia- 
chaiged. 

.  Att*  OtH*  Bnt  piay,  did  you  not  meet  any 
4>f  the  other  gentlemen  upon  the  pared  atonea  ? 

Edmardt.  Nd,  bdeed,  I  did  not  aee,  to  the 
beat  jpf  my  remembmnoe,  any  other  gentleman 
«pon  the  paved  atonea. 

Alt.  Gen.  What  did  the  other  chairmen  aay 

idmard$»  They  aaked  if  we  were  coming 
away  ?  And  we  Im  them  behind  ua. 

X.  H.  S.  Haa  my  lord  Mohan  any  qoestiona 
itoaakbimP— L.  Mohun.  No,  I  have  not 

£•  fl*  S.  Mr.  Attoiney,  who  ia  yonr  next 
witneaaP 

Att.  Gen.  Jackaon,  who  waa  the  chairman 
that  carried  captain  Jamea.    (He  was  awom.) 

Att.  Gen.  my,  will  you  acquaint  my  lorda 
who  you  carried  away  from  Locket'a  to  Lei- 
caaterfieMaP 

Jaektm.  Captain  Jamea:  There  were  aix 
diaira  in  all:  1  do  not  know  who  went  in  the 
•ther  chaira,  but  in  the  three  chaira  that  went 
together  when  we  went,  there  waa  captain 
|)ockwf»,  captain  French,  and  oqitaln  Jamea. 

Att.  Gen.  And  where  dif|  you  aet  him 
downP 

.  Jackeon.  At  the  Standard  taTem,  in  the 
•quare  in  Leiceater  fielda. 

Att.  Gen.  What  became  of  him  after  you 
9^  him  down  ? 

Jackton.  Wie  knocked  twice  at  the  tavern 
dooTy  and  then  he  gave  oa  a  ahiUing,  and  we 
went  away  preaently,  'and  went  down  on  the 
left  hand  upon  the  paved  atonea,  towarda  Oreen 
atreet  end. 

Att.  Gen.  Did  yon  meet  any  perMms  com- 
ing up  upon  the  paved  atones  ? 

J^kton,  Yea,  my  lord,  I  did. 

Att*  Gen,  Can  you  tell  who  thoae  persona 
wmtf^^Mckeon.  Indeed,  I  cannot  tell. 

Att.  Gen.  How  many  were  they  in  number? 

Jaekenu  They  were  two  or  three;  but  it 
•waa  so  dark,  that  I  cannot  tell  how  many  they 
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Att.  Gen.  Which  way  were  they  walking  f 
•  Ja^kion.  Th^  were  going  up  towarda  the 
middle  alreet* 

Ait.  Gtn.  How  far  waa  that  frdkn  the  Stand- 
ard tavern? 

Jaekeon.  It  might  be  about  sixty  yarda  fiom 
te  Standard  Uvem. 

Att.  Gen*  You  aay  there  were  three  chairs 
standing  at  the  end  of  Green  atreet  when  you 
eameby?  ^ 

Jackson.   Yes,  there  were  so. 

Att.  Gen.  Had  you  no  discoune  with  them  ? 

Jaekaon.  No,  indeed,  I  had  not 

Att.  Gen.  Did  you  not  adc  them,  why  they 
staved  then?  ^      J      J 

'  Jofkmm.  No^  indeed,  Idtd  not;  wepaaaed 
byar^^ — -*^ 


Ait.  Gen.  You  know  ngr  k»d  Mehmi,  den*t 
you  ?— Jocftion.  Yes,  I  do,  veiy  well. 

AttGen.  Waanotmy  kifdMohuDinthat 
company  ? 

Jackton.  He  waa,  when  the  six  diairs  wen 
oaUedtoLodBet's;  but  I  did  not  hear  any  dis- 
course, that  I  can  remember,  that  pamed 
among  them,  nor  do  I  know,  or  dkl  hem',  what 
became  of  my  k)rd  Mohun  afterwaids, 

Att.  Gen.  Were  thoae  the  other  three  chws 
that  went  away  from  Locfcet'a  first,  that  you 
aaw  at  Green  atreet  end  ? 

Jaduon.  Indeed,  my  fords,  I  b^ev«  so;  I 
cannot  swear  that  they  were  thoee  thrae  chaiit ; 
when  we  had  aet  down  captain  Jamea,  we^ 
not  look  back  any  way  at  all,  but  want  away 
home,  it  being  ao  bite  andso  dvk. 

L.  E.  8.  My  kiid  Mohun,  will  yon  aak  this 
witnem  any  questions  ? 

'L.Mokmn.  No,  my  lord. 

JUt.  Gen.  Then,  my  lord,  we  shall  call  WS- 

im  Salmon,  who  waa  the  aurgeou  that  dad 
aeardi  die  wound  by  the  corouer^i  eommaad, 
when  he  took  the  inquisition  upon  the  view  of 
the  body.    (Who  was  swam.) 

Att.  Gen.  Fkay,  did  yon  view  the  body  of 
Mr.  Coote  after  ho  waa  dead  ? 

Sabnan.  Yea,  I  did  view  hia  body  by  the 
command  of  the  coroner  at  the  watdi  house, 
where  it  lay  in  Si.  Martin's  lane. 

Att.  Gen.  Pkwy  then,  will  you  acquaint  ny 
lords  what  woun<u  you  foond  upon  the  body  ? 

Sabmm.  There  was  one  upon  the  left  pait  of 
the  breast,  near  the  collar  bone;  which,  opoa 
probing,  I  Ibund  to  be  half  an  inch  in  breaotb, 
and  fimr  or  five  inches  deep  downward ;  tbe 
other  was  a  wound  that  was  in  his  left  side,  jwt 
under  tbe  short  rihi,  and  that  waa  upward ;  and 
upon  probing  of  it,  I  found  it  was  about  tbe 
breadtn  of  an  inch  at  the  orifice,  and  about  tbe 
depth  of  five  or  aix  inches,  aod  pierced  throogfa 
thediaphragma. 

Att.  Gen.  Pray,  did  yon  obaerve  any  differ- 
ence in  the  wounds,  or  in  the  orifice  of  them  ? 

Salmon.  That  betow  was  a  ha^  wouod, 
larger  than  tbe  odier. 

Att.  Gen.  Were  the  wounds,  do  yon  think, 
given  with  two  swords,  or  with  one  and  the 
same  aword  ?— Salmon.  Indeed,  I  cannot  tdl. 

Att.  Of9.  Dkl  you  Um^  upori  either,  sod 
which  of  them,  to  be  mortal  ? 

Salmon.  I  looked  upon  both  to  be  mertaL 

JL  H.  8.  If  you  have  done  with  him,  Mr. 
A|ttomey,  will  my  lord  Mohun  aak  him  any 
questions  ? 

L.  Mokun.  No,  I  shall  ask  him  no  qoestioBf, 
for  I  think  I  need  not ;  I  waa  never  proved  ts 
be  in  the  company,  in  the  place  where  tba 
fighting  waa. 

Att.  Gen.  We.  have  done  with  callinff  of 
witnesses,  till  we  hear  what  my  lord  Mmuo 
says  to  it. 

L.  H.  S.  My  lord  Mohun«  this  is  die 
time  (the  king's  evidence  being  finished)  fat 
you  to  call  your  witneaaea,  atfl  BBafca  your 


defence. 
L.Jllotefi. 


My  kNds,  I  shall  not  call  many 
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>  for  I  think  there  is  nothing  tlMH  fins 
any  tbiiiff  of  guilt,  ss  to  capi.  Ckwte'sdetth,  as 
to  me ;  bat  I  shall  call  one  witness  that  was 
here  ^as  I  andersland)  yesterday,  hot  not  en- 
mioeo,  and  that  is  a  nerson  that  saw  me  after- 
wards, and  knows  that  1  bad  a  wound  in  my 
fioscr  laid  open,  and  that  wound  was  received 
aiXocket's,  by  endeavourinf  to  j^art  theroi 
when  they  were  qnarrditng  there  at  that  time. 
(The  witness  stood  op.) 

JL  U.  5.  Though  you  are  not  upon  your 
oatby  yet  you  are  as  rooch  obliged,  in  justice 
and  oonsaenoe,  to  qpeak  the  exact  truth,  as  if 
you  was  upon  your  oath ;  therefore  haye  a  care 
what  testiBHni|y  yon  give, 

Witmen,  Ves,myiQrd. 

L.  U.S  What  u  the  question  you  would 
have  this  witness  asked  ? 

L.  Mokun.  What  he  knows  of  mv  being 
wounded  about  this  time  ?  and  what  1  declared 
concerning  that  wound,  how  I  received  it? 

L.H.S.  I  will  not  refuse  to  ask  the  qoes- 
tioD,  hut  I  most  acquaint  your  lordship  that  it 
signifies  nothing  in  point  of  evidence  at  hnr, 
what  yea  yourself  did  dedara  after  the  fact 
was  over.  It  is  material  what  you  did  to  pre- 
vent this  mischief  before  it  happened,  but  not 
what  you  said  or  declared  after  the  thing  was 
done.  You  hear  my  lord's  question,  what  say 
you  to  it? 

Witutt,  I  was  at  mv  lord  Mohun's  several 
days  after  this  business  happened,  at  the  lodg- 
ing where  he  hry,  and  where  I  saw  him:  be 
hM  a  hurt  in  his  hand,  and  it  was  laid  open,  it 


and  that,  he  said,  was  all 
ivouring  to  part  people  from 


was  in  the 
he  not  by 
fighting. 

Att.  Gen.  Pthj^  Sir,  when  was  this  ? 

Witneu,  It  was  several  dayfi  after  the  death 
ofMr.Coote. 

JL  H,S.  I  told  your  lordship  before,  that 
in  point  of  law  such  evidence  would  signify 
DOtning ;  becanae  your  dedarinjg  any  matter, 
after  the  thing  was  done,  in  ralation  to  the  fact, 
could  not  be  admitted  as  legal  evidence ;  if  any 
of  my  lords  be  of  another  opinioD,  I  suppose 
they  vrOI  declare  it.. 

H  Mokmm.  Mv  fords,  I  submit  it  to  your 
lordships ;  f  only  oesire  he  may  be  sakcd,  whe- 
ther he  saw  my  hand  or  no?  and  how  it  was? 

Witneti.  I  saw  my  lord's  finger,  aad  it  had 
been  laid  open  some  time  before ;  and  he  said, 
he  had  received  that  wound  by  endeavouring 
to  part  capt.  French  aqd  capt.  Coole:  that  is 
aO  I  know  of  the  matter. 

Ait,  Gen.  But,  pray,  when  was  that  that  he 
dechiredso?  How  long  after  the  death  ofMr. 
Coote? 

Wttneis.    It  was  several  days  after  that 

L.  H.  8.  You  hear,  in  point  of  law,  that 
can  be  no  evidence  at  ali :  ir  vou  have  no  other 
witnesses  to  call,  your  lordship  would  do  wdl 
to  sum  up  your  evidence,  and  make  what  ob- 
servations you  think  fit  upon  the  evidence 
which  has  been  given  for  the  king. 

L.  liokun.    My  fords,  I  hope  I  shall  make 
my  defence  against  this  aecnsatioB,  with  all 
4 


the  modesty  and  submission  to  your  fordsbips 
that  becomes  roe.  I  am  very  much  ashamed 
to  be  brought  before  your  Imdships  npoli  any 
such  account  as  this  again,  after  having  been 
onoe  hefiMPe  your  lord^ips  upon  snob  an  ac-  = 
count  before.  I  may  very  well  say,  I  am  not 
guilty  at  all  of  having  any  hand  in  Mr.  Coote's 
death;  and  I  can  assure  your  lordships,  I  will 
avoid  all  occasions  of  giving  you  any  trouble  ' 
of  this  nature  fortbefnture:  I  do  not  doubt 
but  to  acquit  myself  of  all  guilt,  in  refolion  to 
this  matter ;  and,  indeed,  with  subnuasion  to 
your  lordships,  there  has  been  no  evidence 
given,  relating  to  me,  that  does  infor  any  guilt 
upon  me,  to  prove  that  I  was  at  the^ace 
where  the  fact  was  done ;  therefore  I  shall  onlj 
make  some  few  httfo  remarks  upon  what  baa 
been  said,  and  leave  it  all  to  your  fordsbipa* 
consideration. 

The  king's  counsel  first  have  called  the' 
drawer  of  the  house,  and  be  has  satisfied,  that 
1  did  80  for  endeavour  to  part  them,  that  I 
threatened  to  send  for  tlie  guards  and  seeul^e 
them,  if  they  would  not  go  home ;  and  when 
they  went  mto  the  chairs,  1  went  into  mycfaav, 
on  purpose  to  folfow  tbem  down  to  West- 
minster, whither  I  would  have  had  them  gone. ' 
The  prick  th^  I  got  in  my  finger,  of  itsdf 
speaks,  that  I  endeavoured  to  part  them,  and 
so  the  drawer  he  has  told  you ;  I  am  sure  it  * 
was  the  occasion  of  a  great  deal  of  pain  to  me, 
it  being  forced  to  be  afterwardobttd  open.  The 
chairman  that  carried  Mr.  Coote  swears,  that 
I,  at  the  door  of  the  tavern  in  St.  Martin'*- 
lane,  did  make  them  stand,  and  when  I  camo 
up  to  them,  1  begged,  as  for  an  alms,  that  they 
would  go  home;  and  I  tfsked  Coote  whither . 
he  was  going  ?  whioh  proves  that  I  was  not 
consdons  of  any  design  of  goiiuf  to  fight  at 
that  time.  Your  lormips  are  fikewiso  tokl, 
that  when  he  came  to  Green-street  end«  I  was 
set  down  upon  the  paved  stones.  1  was  so,  in- 
deed, and  I  went  up  about  five  or  six  yards, 
hot  that  is  all  that  is  proved;  but  I  did  take  tb« 
quite  contrary  way  to  the  place  where  Mr. 
Coote  was  wounded.  Then  there  was  another 
chairman,  one  Applq^ate,  and  truly  what  use 
they  make  of  him,  I  cannot  imagine,  as  an  < 
evidence  against  me ;  for  he  says,!  was  veijr 
earnest  in  &.  Martiu's-lane  to  hmder  any  quar* 
rel,  and  indeed  at  the  Uvem  door,  at  Locket's, 
I  was  so  at  first;  and  when  we  came  to  St. , 
Martin's  -fone  end,  he  says,  <hat  I  ordered  them 
to  make  them  stop,  and  ask  Coote  whither  he 
was  going?  And  ne  saying  he  was  going  to 
*  '  fields,  I  endeavoured  aH  I  could  to 


perstiade  him  to  the  contrary,  and  did  entreat 
bim  that  he  would  ffo  noforther,  but  go  down 
to  Westmuister  to  his  lodffing,  or  lodge  with 
me;  but  Mr.  Coote  would  not  give  me  time, 
at  that  time,  the  other  chairs  coming  by,  to 
give  him^  further  reasons,  but  would  go  away ; 
and  then  it  is  objected,  that  I  should  say,  that 
if  they  would  go,  I  would  go  and  see:  that 
was,  riiy  lords,  1  would  go  on  tffl  I  could  have 
a  furthCT  opportimi^  to  prevent  any  fighting  ' 
among  them :  andthew^^««  Ketf^ti^s,  piy  ' 
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tord  of  Warwick  did  bid  the  chair  to  follow  the 
olber  chair  ia  which  captaioX^DOte  was.  My 
desigB  was  for  Westminster,  to  00  lo  my  lodr- 
ings ;  and  when  we  came  to  the  end  of  the 
s^oare*  if  I  did  go  op  the  whole  stones,  it  was 
directly  the  contrary  way  to  the  place  where  it 
is  proved  this  fact  happened.  For  the  next 
witness,  Edwards,  he  says  he  saw  nobody  walk- 
ing upon  the  paved  stones ;  and  tmly,  I  did  go 
the  direct  way  into  Newfioit-street:  and  for 
my  not  appearing  before,  it  was  for  avoiding 
confinement;  and  I  must  submit. the  whole 
matter  to  your  lordships,  how  far  any  guilt  is 
fixed  upon  me,  not  bemg  proved  to  be  in  the 
field  at  the  time  When  they  fonght,  or  seen  to  be 
Sn  the  company  when  thev  came  up  and  firand 
Mr.  Gootc  wounded,  and  dying,  or  dead.  It  is 
ft  plain  case  I  coiild  have  no  band  at  all  in  his 
death ;  and  so  I  think  I  need  give  no  further 
Uooble  to  your  lordships,  for  I  believe  your 
lordships  can^pt  but  be  satisfied,  that  as  I  have 
pleailed,  I  am  not  guilty  of  killing  this  gentle- 
man: na^,  it  is  impossible  that  I  should  go 
if  to  the  field  to  be  a  second,  when  my  own 
right  hand  was  wounded,  for  1  was  not  able  to 
hold  my  sword  in  my  sword  hand,  because  of 
that  wound.  I  submit  the  matter  entirely  to 
your  lordshios,  from  whom  I  am  sure  to  meet 
with  every  thing  that  will  be  suitable  to  honour 
apd  justice.  .  ^ 

;  L.  H.  S,  The  king's  counsel  are  now  to  sum 
w>  the  evidence  for  the  kmg. 

Mr.  Solicitor  General  (sir  John  Hawles,) 
be^an  to  sum  up  the  evidence  for  the  kinff,  but 
hfs  voice  was  so  low,  and  the  noise  in  the 
Hall  was  so  great,  thct  he  could  not  be  beard ; 
and  therefore  the  Lord  High  Steward  moved 
the  house  that  he  might  stand  by  tlie  prisoner 
at  the  bar,  which  was  something  nearer  than 
the  place  where  the  king's  counsel  stood,  as  was 
done  the  day  before ;  and  it  was  ordmd  ac- 
cordingly. 

.'  I»  H.  S'  Mr.  Solicitor,  pray  raise  your  voice 
as  much  as  you  can,  that  all  my  noble  lords 
Diay  he^ryou. 

[Several  of  the  lords  did  move,  That  one 
thiSt  had  a  better  voice  might  sum  it  up,  and 
partictilarlv  Mr.  Cow|ier ;  hut  it  being  usually 
the  part  of  tlie  Solicitor  General,  and  be  only 
having  prepared  himself,  he  was  ordered  to  go 
to ;  but  fi>r  the  better  hearing  of  him,  several 
of  the  lonis  towards  the  upper  end  of  the  house, 
removed  from  their  seats  down,  as  they  did  the 
day  before,  to  sit  upon  the  wool-packs.] 

,SoL  Gen.  Uy  lords,  I  am  of  counsel  for  the 
king  against  this  noble  lord,  my  bird  Mohun, 
tt^e  prisoner  9$.  the  bar,  who  has  been  upon  bis 
trial  this  day,  and  it  comes  to  my. turn  to  sum 
up  the  evidence  that  has  been  given  against 
huD,  which  is  but  a  repetition  of  what  your 
lordships,  no  doubt  of  it,  have  taken  exact  no- 
tice of;  but  I  roust  shortly  sum  up  the  chief 
of  the  particolarB  thereof,  and  make  a  few  re- 
•maiks  wbat  of  that  evidence  sticks  particularly 
ppou  my  Iprd  NobjiOf   The  fim  witnecs  iris 


Trial  of  Lord  Mohum^ 


[1D56 


the  drawer  of  the  house,  at  the  Grsyfaouad  ia 
the  Strand,  who  gives  you  an  aoooont,  who 
were  at  his  master^i  house  the  89th  of  Odober 
last,  and  particuhuly,  that  my  lord  Mohon  was 
there  in  tno  same  c»mpaoy  wherein  tfaie  ges- 
.tieman  was  that  was  unfoitooalely  killed,  and 
that  he  continued  in  that  oompanv  till  very 
late  that  night,  or  rather,  very  early  the  1 


morning ;  when,  after  the  reckoning  was  nakl, 
they  came  all  down  to  the  bar  and  called  hr 
coaches;  and  he  teUs  von,  that  be  was  scot 
out,  and  he  tells  you  what  he  was  sent  for,  ho 
was  sent  for  coaches,  and  so  cannot  give  any 
account  what  passed  while  he  was  gene ;  but 
when  upon  calling  for  ceacheo,  none  eonld  be 
bad,  there  was  order  fi>r  chairs  to  be  called, 
and  chairs  were  brouffht  to  the  door;  and  when 
he  came  in  again  be  heard  the  dashine  of 
swords,  and  there  were  three  on  the  one  side  of 
the  bar,  and  three  of  them  on  the  ether:  in- 
deed be  does  say,  he  did  not  sea  when  the 
swords  were  dravm;  but  at  that  time  they 
were  putting  up  their  swords,  mv  lord  Mohuo 
was  in  the  companv ;  upon  which  1  would  ob- 
serve to  your  tordshipa  that  there  had  been 
some  fighting ;  fi>r  the  vritness  aaya,  vpon  my 
lord's  question,  that  my  lord  called  fiir  a  napkin 
to  put  his  hand  in,  fiir  his  finger  waa  cot ;  and 
be  said,  this  is  all  that  I  have  got  by  endeavour- 
iog  to  part  them  ;  so  tliat  it  shews  there  was  a 
quarrel,  and  my  lord  Mohan  was  in  it.  When 
the  chairs  were  brought  to  the  door,  they  went 
into  them;  there  went  Mr.  Coote  into  one, 
into  the  second  my  lonl.of  Warwick,  and  into 
the  third  my  lord  Mohun ;  so  that  still  my  lord 
Mohuu  was  in  the  company,  and  tbey>vent 
away  together  ;  and  though  it  b  pretended  by 
my  lord,  that  he  did  all  he  could  |o  prevent 
the  quarrel,  yet  he  gave  directions  to  the  chair^ 
men  that  carried  him  to  fi>llo|v  the  other  • 
chairs,  and  your  lordships  perceive  what  the 
business  was  that  they  went  about ;  and  the 
other  three  chairs  tbitowed  afW  presently,  so 
that  they  all  went  away  tagetber ;  nay,  my 
lord  himself  does  not  disown  his  hemg  in 
the  company  till  they  came  mto  LeioMcr- 
6elds,  Next  I  would  observe  what  foil  fiim 
Browne,  who  carried  the  very  gentlemao  that 
was  killed,  Mr.  Coote,  that  my  lord  Mohun 
was  in  one  of  the  three  first  cnairs,  and  thai 
they  all  went  together,  till  that  my  kinl  Mohun 
called  out  to  stop,  upon  the  tuning  up  mto  St 
Martio's-lane ;  and  though  they  stopped  10  St. 
Martin*s-laiie,  and  my  lord  Mohun  did  intreat 
them  to  let  it  alone  at  that  time,  yet  it  was  only 
t»  let  it  alotie  till  the  morning ;  and  when  the 
other  three  chairs  passed  l»y  on  the  other  side 
of  tlie  way,  and  Coote  would  have  them  go  00, 
my  lord  Mohun  said,  if  they  would  go  on,  he 
would. go  with  them  and  aee  it.  ^Almte, 
the  chainmin,  that  carried  my  lord  M<Hilm, 
&ays  tbe  same :  and  so  it  is  plam  my  lord  Mo- 
hun did  go  on  with  an  intention  to  make  ooo  in 
the  aflTray ;  for  Applegate  aaya,  that  when  my 
lord  Mohun  could  not  prevail  upon  his  nenua- 
sioDs^aud  when  Coote  went  away,  atW  the 
otherlbtee  chain  were  fuutd  by,  mjr  lord  Mo* 
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boD  said,  if  yoa  do  go,  I  moit  so  and  we  it ; 
aad  they  did  go  all  together :  ana  the  cbairmui 
nyuy  be  aet  my  lord  Mohun  down  at  the  end 
of  Greeo-atreet,  at  tbe  lower  end  of  the  fielde, 
where  the  other  two  cbaira^set  down  captain 
Coote  and  my  lord  of  Warwick,  and  that  they 
all  three  walked  op  together  towanb  the  Stand- 
ard tavern ;  atiU  all  this  prtfres  my  lord  did  go 
there,  and  that  he  himself  did  say  he  would  go 
and  see  it :  and  it  is  plain  that  my  lord  Mohuo 
did  go  as  far  as  Leicester- fields,  and  it  is  only 
his  declaration  concerning  himself,  without  any 
proof,  that  he  went  away  and  did  not  go  into 
the  fields,  to  the  pkce  where  the  li|Ct  was  done ; 
and  we  think  it  is  aofficient  proof  that  he  was 
one  of  them  that  were  concerned,  because  we 
do  prove,  that  he  was  all  along  in  the  company 
till  the  very  time  that  they  came  into  the  place 
where  the  thing  was  done.  Then  there  is  the 
cfaairmaD  that  carried  Mr.  James,  and  he  tells 
your  tordsbips,  that  tbe  three* first  chairs  that 
went  up  St  5Iartin's-lane  went  to  the  Standard 
ta?em,  and  there  knocked  at  the  door,  and  paid 
the  chairmen,  and  went  out  of  their  chair ;  and 
80  says  tlie  other  chairmen  that  carried  capt.* 
Dockwra  and  capt.  French ;  and  they  say  also, 
that  when  they  came  down  ,tbe  paved  stones 
9fma^  they  heard  chairs  called  for,  but  they 
did  not  interpose  at  all  in  the  matter;  but 
the  other  two  chairs  it  seems  dkl,  for  they 
went  an  to  the  upper  end  of  the  square, 
where  tnere  were  two  persons  holding  up 
Mr.  Coote,  and  ader  they  nut  tbe  chair  over 
tbe  rails,  in  order  to  have  niro  carried  away 
in  a  chair,  but  they  could  not  get  him  into 
tbe  chair.  I  would  likewise  obseive  from 
tbe  evidence  of  the  surgeon,  who  gives  you  an 
account  of  what  nature  the  wounds  were ;  one 
was  in  the  breast,  near  tbe  collar-bone,  on  the 
left-aide ;  the  other  was  under  the  short  ribs, 
on  the  left  side  too^  which  coold  not  be  given 
him  by  the  nerson  that  be  was  fighting  with,  he 
being  a  rant-hand  man,  as  was  proved  by  bis 
servant.  My  lord  Mohan  has  called  bat  one  witp 
neaa,  whiob  is  only  about  a  little  circamstance 
of  his  being  wounded  in  tbe  hand,  and  having 
tbe  wooad  laid  open,  but  that  was  two  days 
after  the  tact  was  dbne;  my  lord  Mohan 
coukl  not  but  know  that  the  matlera  be  was  to 
answer,  related  to  a  time  before.  It  roust  be 
agreed  to  me,  that  tbey  all  .three,  my  lord  of 
Warwick,  my  kNnd  Mobun  and  Mr.  Coote,  went 
all  away  together,  that  tbey  were  carried  to 
Leicesler-fiekls,  that  tbey  were  set  down  toge- 
ther, and  walked  np  together  upon  the  stpoe 
pavement,  when  tbe  others  were  gone  towards 
tbe  upper  end  of  tbe  fields ;  so  that  in  all  pro- 
bability, tbey  all  went  together  into  the  place 
where  the  fight  was,  and  were  all  concerned ; 
and  if  ao  my  lord  Mobon  mast  be  equally  goilty 
with  the  leat,  my  lord  Mobun  knowing  what 
buaineas  it  was^tbey  wera  going  about.  It 
muat  be  left  to  yonrfordabips,  whether  besball 
not  be  pfesomed  to  be  there  when  tbe  fact  was 
done,  eapectally  bis  saymg  when  he  coald  not 
prevail  m  6t  Martin's-lbne,  to  pot  the  matter 
off  till  another  time^  that  if  tibey  did  go  on,  be 
VOL.  XIIL 
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would  go  and  see  it;  ao  that putdng  these  twe 
circumstances  together,  bis  going  in  one  of  the 
chairs  with  my  lord  Warwick  and  Coote,  and 
what  be  said  after  when  tbe  chairs  stopt  in  St. 
Martin's  lane,  we  think  are  circumstances  to 
induce  yoor  lordships  to  believe,,  that  be  was 
pitsent  at  tbe  time  of  the  ftct  committed,  or 
very  near  the  place ;  and  if  that  be  ao,  how  far 
he  IS  guilty  mnst  be  submitted  to  vour  lord- 
ships' consideration  ;  and  this  is  all  that  1  sbali 
trouble  your  lordships  with  without  repeating 
tbe  particuiar  evidence,  which  your  lordships 
lam  sure  vary  well  remember. 

L.  Mohun.  My  lords,  I  desire  I  may  say  one 
word  in  answer  to  what  Mr.  Solicitor  has  ob* 
served.  I  think  your  lordships  have  had  no 
eridence  given  you  where  Bfh  Coote  was  killed  ; 
but  only  Uie  chairman  that  Was  desired  to  bno^ 
over  bis  chair  within  the  rails,  says,  it  was 
towards  Panton -street,  which  is  quite  contrarj 
to  the  place  where  I  vras  set  down,  at  Green- 
street  end  ;  I  must  then  be  at  a  very  great  dis- 
tance from  the  phice  where  the  fact  was  done. 

L.  jET.  S,  If  all  have  done  on  both  sides,  then 
yoor  lordships  have  nolhinff  left  but  to  consider 
of  the  evidence  which  baa  been  given,  which,  1 
suppose,  you  will  do  among  yoaiielvce. 

lards.  Ay,  adjourn,  adioum. 

L,  jET.  S.  Is  it  your  pieasore,  my  kiidai  le 
adjourn  into  the  House  of  Lords? 

Lordi.  Ay,  ay. 

L.  fi.  S.  Tbi^  House  li  aiSoorped  into  tfie 
Houae  of  Lords. 

[And  the  Lords  went  back  in  the  same  order 
to  tbe  Hoase  of  Lords,  and  there  they  staid  Ibr 
about  two  hours  time,  debating  the  matter 
among  themselves,  and  afterwarda  returned 
again  into  the  court  in  Westminster-hall,  and 
were  aented  all  in  their  places,  as  they  were 
before,  and  tbe  Lord  High  Steward  was  seated 
in  tbe  chair  before  the  throne.] 

Clef  ike  Cr.  Serjeant  at  Arms,  make  Pro- 
(damation. 

^Serj.  at  Amu.  O  yes,  Oyes,  O  yes,  my  lord 
high  steward  of  England,  his  grace,  does  straitly 
charge  and  command,  all  manner  of  persons 
here  present  to  be  uncovered,  and  keep  sUenoe 
upon  pain  of  imprisonment 

L,  n.  S.  Is  it  your  lordships'  pteasare  to  go 
on  now  to  ffive  yoor  judgment  P 

Lords.  Ay,  *y- 

X.  H.  S.  Then  I  must  pray  your  lordships 
to.  ffive  me  time  to  write  down  your  opinions - 
distinctly,  that  I  may  be  able  to  acquaint  you 
with  certainty  of  the  numbers.. 

£ordf.  Ay,  ay. 

[Then  the  Lord  High  Steward  stood  op, 
and  pot  tbe  question  to  every  lord,  beginning 
with  the  youugeat  baron,  to  know  what  hip 
judgment  was ;  and  4be  lord  tn  whom  he 
called^  stood  up  in  his  place  uitcovered,  and 
laying  his  right  hand  upon  his  breast,  deliverad 
his  judgment  in  the  manner  following.] 

JLKS.  My  tord Bernard^ Is  Cbarlss  knd 
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Mobun  ga9ty  of  the  felony  and  murder  whereof 
he  stands  indicted,  or  not  guilty  f 
L.  Bemanrd.  Not  guilty,  upon  my  honour. 

[The  same  question  was  asked  aeferally  of 
^  the  Lords,  who  in  the  same  form  delifered 
Ae  sadie  opinion.] 

[Then  the  Lord  High  Steward  seated  him- 
■di' again  in  the  chair,  to  take  the  number  of 
the  peers  who  had  gifen  thar  judgment] 

£.  H.  5.  My  kMili,  87  of  your  hyrdshifit  are 
present,  and  you  all  are  unanimously  of  opinion, 
That  my  Joira  Mohun  is^notguilty  of  the  felony 
apd  milrder  whereof  he  stands  indicted. 

LordM,  Ay,  ay. 

JL  H.8.  Let  the  prisoner  beoalM  totbe 
tar. 

CI.  ofth€  Cr,  Seijeant  at  Anns,  oMke  pro- 
damatiOB. 

-  Serf,  ftf  Arm.  O  Yes,  O  Yes«  O  Yes,  my 
Lord  Hiffh  Steward  of  England,  his  grace, 
doea  straitlt  charge  and  command  all  manner 
ef  persons  liere  present  to  keep  silence,  upon 
peitt  of  ittpiisonment. 

CI.  cfm  Cr.  fibjeant  at  Amw,  niake  pro- 
damation^ 

Serj.  at  Ami.  O  Yes,  O  Yes,  O  Yea,  chief 
Mwtmor  of  the  Tower  ef  London,  bring  forth 
tne  body  of  your  prisoner  Charles  lord  Mohan, 
whom  you  have  eomofitted  to  you,  in  order  to 
4be  brought  hitliec  tfaia  day,  iipon  pain  and  peril 
.  will  ialT  thereon. 

Hien  he  was  brought  Ibith  to  the  bar,  and 
itte  Lord  High  Steward  addmaed  himself  to 
lum  in  this 
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X.  If.  5.  My  kird  Mohun,  you  bare  been  in- 
dkstod  for  the  murder  of  Mr.  lUchard  Coote, 
«poB  whu^  indictment  your  hardship  has  been 
arraigned,  and  upon  your  arraignment  has 
pleaded 'not  guilty,  and  for  your  tnal  yon  have 
put  yonrsflif  upoif  your  peers^  my  lords  here 
present ;  and  they  hare  heard  the-  evidence, 
••ttd  huTe  cottsi^lered .  of  it,  and  deliTered  tMr 
judgment  upon  the  whole  matter ;  and  I  am 
to  acauaint  your  lordship,  they  are  all  unani- 
mouuy  of  opinioo,  that  your  lordship  is  not 
guiltv  pf  the  felony  and  murder  whereof  you 
ttana  indicted ;  and  therefore  your  lordship  is 
discharged  from  your  imprisonment,  paymg 
your  fees. 

Then  the  lord  Mohan  inade  liis  reverence  to 
the  Lords,  and  expressed  himself  thus : 


Lord  Mokun.  My  toids,  I  do  nelknow  which 
way  to  espress  nj  great  tbankfubiesB  and  ac- 
knowled^pnent  of  your  tordabipa*  great  honour 
and  justice  to  me ;  but  I  enve  leave  to  annrs 
^our  lordships,  that  I  will  endeavour  to  make 
It  the  business  of  the  future  part  of  my  life,  so 
to  behave  myself  in  my  converaatloo  in.  the 
world,  as  to  avoid  aU  things  that  may  bring  me 
under  any  such  circumstances,  as  may  enoss 
me  to  the  giving  your  kirdahips  any  trouble  of 


this  nature  for  tne  future.*  [And  tnen  making 
bis  reverences  to  the  tords,  he  went  away  from 
the  bar.  J 

CI.  of  the  Cr.  Seijeant  at  Arms,  ntake  pro- 
damatiun. 

Serj.tUArm.  OYes,0  Yes,  O  Yes,A]l 
manner  of  persons  here  present,  are  commanded 
to  keep  silence,  by  my  Lord  High  Steward  of 
England,  his  grace,  upon  pain  of  imprison- 
ment 

Ir.  JET.  S.  My  lords,  the  trial  bong  at  an  end, 
there  is  nothmg  remains  to  be  done  here,  but 
the  determining  the  commission. 

Lords.  Ay,  ay. 

L.  H.  S.  SirSamtiel  Astry,  let  prodamatioa 
be  made  in  order  to  the  dissolvmg  the  oommis- 
sion  of  High  Stewardship. 

CI.  eftheCr.  Serjeant  at  Arms,  mnke  pro- 
clamation. 

Serj.  at  Arm.  O  Yes,  O  Ves,  O  Yes,  My 
Lord  Hi^h  Steward  of  Englanid,  his  grace, 
does  straitljpcbarge  and  comqaand  all  maoner 
of  persons  here  present,  and  thai  have  hcrt 
attended,  to  depart  hence  in  the  peace  of  God, 
and  of  our  sovereign  lord  the  kine ;  for  bit 
prace,  fhe  Lord  Uigli  Steward  of  Engbod, 
mtends  now  to  dissolve  his 


And  then  the  White  Staff  being  deUvetedto 
hiagmoe,  the  Lord  Hi^Stoward,  heetood  ap, 
aadBolding  it  ih  both  hia  handa,  broke  it  in  two; 
and  then  leaving  the  cfaair^  came  down  to  tbi 
Wook-paok,  and  said,  Isityourloidahipa'plsi' 
toadjeum  tothe  House  of  Lords  ? 


to  Ike 


And  so  they  went  back  in  th^  same  order 
that  they  came  into  the  court,  and  all  tbc 
assembly  broke  up. 

*  He  was  nevertheless  killed  in  a  duel  bv  tbe  I 
duke  of  Hamilton,  who  also  fell.  See  vol.  IS,  j 
p.  950,  note.  ' 


l0rdi.   Ajr,  ay. 

L.  H.  S.  This  H< 
HoMseofLorda. 


1061] 


THmI  ^  Cknim  Ihmcompef  esq. 


A.  IX 


[loae 


404.  A  brief  Account  of  the  Trial  of  Charles  Duncombe,  esq. 
before  the  Lord  Chief  Justice  Holt,  at  the  King's  Bench  Bar 
in  Westminster-hall,  upon  an  Information  for  false  indorsing 
*^of  Exchequer  Bills,  and  paying  them  into  the  Exchequer,  as 
if  they  had  been  first  paid  into  th^  Excise  Office  upon  that 
Bravh  of  the  Revenue :  1 1  William  III.  a.  i>.  1699*  [Now 
first  printed  from  a  MS.  in  the  Possession  of  the  Earl  of 
Radnor;  who  has  obligingly  imparted  it  for  this  Collection, 


A.  D. 


1812.] 


Junetr,  1699. 

The  Court  wnited  a  long  time  for  D'Aoosta 
tbe  Jew,  the  ktn^s  evideuoe,  upon  which  my 
Lord  Chief  Juitioe  reprofed  tbe  Idng'e  coud- 
•el,  UNi  asked  them  if  they  had  ordered  it  ao  on 
porpoce;  to  which  Mr.  Attorney  replied,  tfwt 
b'Acbsta  promised  to  be  here.  One  of  tbe  de- 
fendant's ooonsel  said  it  was  the  Jews'  Sabbath ; 
4bat  the  Jews  would  not  fight  on  the  Sabbath, 
bat  rather  be  cut  in  pieees,  and  that  the  king's 
oeansel  might  have  dispensed  with  the  attend- 
ance of  the  defeodant's^counsel.  Mr.  Attorney 
answered,  that  D'Aeosta  promised  to  be  there, 
and  made  no  objeotioii  as  to  the  Sabbath,  but  he 
■apposed  the  di^endani's  counsel  had  put  him 
in  mind  of  it. 

Mr.  D'Aeosta  being  come,  the  Jury  was 
sworn  as  fbltows :  Warwick  Lake,  esq. ;  Leo- 
nard Hammond,  esq. ;  Richard  Berer,  esq. ; 
Hiomas  Bbckmore,  William  Fenn,  Francis 
Heath,    Francis  Peters,   Michael  Shepherd, 


*  "  Another  sort  of  offenders  were  this  ses- 
sion animadverted  upon  by  tbe  commons,  but 
had  the  ffood  fortune  to  escape  with  impunity. 
Tbe  e:iQehec|uer  bills  were  at  this  time  of  very 
great  ose  m  the  nation,  by  supplying  the 
scarcity  of  money,  during  the  re-coinmg  of  the 
silver  species.  Now  because  there  was  an 
interest  of  7/.  19f.  per  ann.  allowed  upon  the 
second  issuing  of  these  bills  out  of  the  eiche- 
ooer,  after  they  had  been  paid  in,  on  anjr  of 
uie  king's  taxes,  whereas  at  thor  first  issuing 
out  of  the  exchequer  they  bore  no  interest,  this 
eneooraged  several  of  the  king's  oflicers,  both 
in  the  exchequer,  the  customs,  and  the  excise, 
to  esntrive  together  to^get  mat  sums  of  money 
by  &lse  indoisemeqts  on  these  exchequer  bills, 
More  they  had  cireubted'  about,  and  been 
brongbt  into  anv  branch  of  the  king's  revenue. 
The  mei*  eompderable  persons,  who  had  carried 
on  this  imwarrantalMe  practice,  were  Mr. 
Charles  Doncombe,  receiver  general  of  the  ex- 
cise ;  Mr,  John  Knight,  treasurer  of  the  cus- 
toms ;  Mr.  Barth<^mew  Burton,  who  had  a 
{lace  ia  the  fxdse-office ;  and  Mr.  Reginald 
Mairiotty  oaeof  the  deputy  tellers  of  the  ex- 
r;  whidi  last,  to  procure  iiia  pardon, 


Richard  Poetou,  Matthew  Fern,  Robert  Hedin, 
James  Cole. 

Tbe  Jury  bein^  sworn,  Mr.  Attorney  exhi- 
bited tbe  Inibrmation,  which  bemg  read, 

Mr.  Montague^  counsel  for  the  king,  opened 
it  tu  the  effect  following : 

•  The  Record  now  read,  is  an  Information 
brought  by  Mr.  Attorney  affaiost  Charles  Dun- 
oombe,  esq.  for  a  high  misdemeanor  in  the  exe- 
cution of  his  office  as  cashier  of  the  excise.  It 
shews  that  the  lords  of  the  exchequer  had  di- 
rected bills  to  be  issued  oat,  and  that  Mr.  Don- 
combe being  cashier  of  the  excise  had  received 
40,000/.  aiM  more  of  the  king's  money  upon 
that  branch  of  the  revenue,  and  according  to 
his  duty  ought  to  have  paid  it  in  specie  for  his 
majHty's  use  as  the  commissioners  directed. 
On  the  5th  day  of  May,  the  commissioners  of 
the  excise  ordered  him  to  pay  10,000/. ;  not- 
withstanding which,  he,  intending  to  defraud 
the  king  and  to  lessen  the  credit  of  the  exchf  • 

comfMunded  to  accuse  tht^  rest.  Upon  a  fol 
proof  of  the  matter^  Duncombe  ana  Knight, 
who  were  members  of  the  house  of  commons, 
were  first  expelled  the  house,  and  committed 
prisoners  to  ue  Tower ;  Burton  sent  to  New- 
gate, and  bills  ordered  to  be  brought  in  to 
punish  them.  The  bill  against  Mr.  Duncombe, 
whereby  a  fine  of  near  naif  his  estate,  which 
was  computed  at  400,000/.  was  set  upon  him, 
quickly  passed  the  house  of  commonst  notwith- 
standing the  opposition  that  was  made  to  it, 
particuuurly  by  sir  Thomas  Trevor  th^attot- 
ney-genenl.  But,  being  sent  up  to  tbe  hoosa 
of  loras,  Aid  tbe  house  being  equally  divided, 
the  duke  of  Leeds  gave  his  casting  vote  for  re- 
jecting the.  bill.  But,  Mr.  Duncombe  being 
set  at  liberty  by  the  onler  of  the  house  q£  lordst 
without  the  consent  of  the  commons,  the  hittfr 
resented  it  to  that  degree,  that  they  caused  him 
to  be  remanded  to  tbe  Tower  of  London,  whew 
he  continued  till  the  end  of  the  session.  The 
bills  against  Knight  and  Burton  had  thesanla 
fate ;  and  so  all  the  noise  this  sort  of  for- 
gery ivad  ^de,  in  town  and  country,  was 
bushed  on  a  sudden,  and  no  move  heara  of  if 
TiMial. 
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^pMT  bOfe,  dU  Ml  Hie  M  of  MftT  ^y  m  7,8001. 
MBcmal  monty  m  escheqoer'Dillf,  ftJtelT  ia- 
mied,  for  moiMj  lint  be  ooglit  tn  iMve  pid  iaio 


ia  specie,  heluktmwgVM^hom 
M»ed  the  revenue  of  the 


Mr.  ifftorngr  (nr  ThooiM  IVerer)  mfuei 
next  to  the  cftec  fottcnrin^,  Tiz.  Tbet  Mr.  Doa- 
cembe  had  received  iato  hw  baadi  as  eaihier 
aftbe  csGHetbe  MOi  of  90,000/.  and  more  of 
tbe  Idfl^a  ONNwy,  wliidi  bad  been  paid  ia  for 
the  Krenoe  of  tbe  excise  in  old  monej,  ami 
afterwards  to  tbe  Tower  to  be  re-eoioed,  and 
came  back  again  ia  onDed  mooey  to  Mr.  Don- 
combe  tbe  cssbier.  This  money  bcn^  in  bis 
kands,  ba  was  to  bave  paid  in  aeeoidiag  to  tbe 
direction  of  tbe  commiMJoncfi  of  excise*  They 
acdared  30,000t  to  be  paid  for  sercnl  uses; 
and  part  of  it  being  10,000/.  and  more  to  be 
paid  mto  the  exebcqaer  by  their  order  of  the  6tb 
of  May  for  that  pnqioae.  Bot  Mr.  Doncombe 
JBtendiag  to  make  an  oabwfol  gain  to  himadf, 
and  to  pr^odioe  the  kinff,  did  not<pay  m  milled 
moneys  acoordiog  to  tbeir  order,  bot  porcbased 
to  the  ralue  of  7,060/.  in  excbe^oer  bilb  upon 
a  crest  discooot  for  it ;  at  that  time  exchequer 
bills  isBoed  for  such  and  socb  sams  were  di#- 
eowited  at  5/.  per  cent  so  that  be  saved  5  per 
cent.;  this  came  to  400/.  more  or  less,  that  he 
pined  by  this  bargain.  Bot  those  exchequer 
Mils  heooold  not  pay  into  the  excfacqaer  with- 
oot  being  indoned,  to  shew  that  those  bilb  had 
been  really  paid  into  the  excise  opon  that 
branch  of  tbe  revenue ;  for,  bv  the  act  of  par- 
Kameot,  they  were  to  be  paid  into  the  excbe- 
qoer  as  money  that  bad  formerly  been  piyd  on 
Ae  revenue,  and  tbe  persons  were  to  write  their 
names  upon  them  as  they  paid  them ;  where- 
upon Mr.  Doncombe  prevails  with  Mr.  D' Aoosto 
to  set  bis  own  name  and  other  feigned  names, 
•ome  of  them  of  persons  not  in  being,^others 
tbe  names  of  persons  that  were  not  privy  to  it ; 
and  Mr.  Duncombe  knowing  that  they  were 
ftlsely  indorsed,  paid  them  into  the  exchequer 
in  part  of  10,000/.,  though  be  knew  they  were 
not  paid  in  t»  the  exciae.  It  was  a  miade- 
meaoor  in  |iis  office  and  a  deceit  to  the  king, 
for  him  who  was  entrusted  to  pay  the  kinflps 
money  to  buy  exchequer  bills  by  which  ne 
gains  so  much  per  cent,  and  pays  tnem  into  tbe 
exchequer  at  so  much  damage  and  loss  to  tbe 
king :  this  we  shall  prove  bv  our  witnesses. 

Mr.  Serjeant  Darnel  spoke  next,  and  insist- 
ing a  little  upon  the  information,  called  for  the 
king's  evidence.  ^ 

The  first  wan  Mr.  Clayton,  with  the  order  of 
tbe  lords  of  the  treasury. 

Mr.  Darnel,  Mr.  Clayton,  give  an  account  of 
what  yoDknowofaxcheqoer  bills  issued  by  the 
lords  ot  the  treasury. 

Mr.  Ctayiou,  Tbis  is  tbe  order  of  the  lords 
of  tbe  treasury,  which  was  read  as  follows  : 

«<ipril  S6. 1697.  Stephen  Cox,  Charies  Mon- 
''  i»g9Mf  John  Smith,  Thomas  Littleton. 
**  To  sir  Robert  Howard,  auditor  of  the 
*' exchequer.^ 

«« Wheraa  by  actof  parliament  for gfo&ting 


'  lowing  intere^  of  5  per 
'  keep  an  exact  aod  true  i 
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<<aalidtobisi 

**  for  ooa  year,  we  are  i 

««oftbe4     ' 

««aBdtoi 

fit  Aad  wboeas,  by  ] 
aadbytber  ^ 
<"  when  the  reeeivcnof  the  ■eeeaiic  pay  ( 
<«  bifls  mto  tbe  revcMe,  lb^  are  to  have  1 
<«stnKk,  and  their  bils  are  to  be  ranotird,  as 
**  more  MIy  tbtrtin  aapesw,  Theae  an  ia 
•*  pursuance  of  tbe  aotbority  grsafted  oato  ai 
*•  by  tbe  said  act,  &c.  for  insping,  i^viag 
•«back,  and  cancelling  thesaid  bills,  and  fbt- 
**  lowingtbe  orders  to  be  observed,  to  reqnie 
**  VM  U^oo  canse  indeoted  bilk  to  be  iaassd 
^  nr  sodi  sum  or  soms,  as  any  three  of  os  or 
««tfaeliMd  high  treasonr  for  tbe  tine  beisg 
**  shall  direct,  and  that  yoa  see  tbe  nnae  aoai- 
"  the  poftcuKa,  al- 
ML  and  that  yoa 
eonaof  thesame, 
«<  and' deliver  tbe  saaae  totbeteHenoftbeer- 
<«  chequer,  taking  their  reeeipto  and  keepiar 
*•  an  exact  account  in  tbe  natore  of  a  coBdw, 
•*  aod  chaige  tbe  tellers  with  themooeysobv 
•«  you  delivered,  and  keep  a  true  aoeoont  of  all 
**  bills  they  receive  foom  you ;  and  that  tbe 
**  said  tellers  be  rrquired  to  obsorve  tbeae  par- 
**  ticular  directions,  and  socb  Anther  rales  si 
**  we  shall  find  necessary ;  and  that  we  any 
**  have  the  better  infornntion  bow  tbe  same  art 
**  eomp^  with,  yoo  are  every  Friday  to  exa- 
•*  mine  the  acooouts  of  tbe  tellen  tSstiDctly,  j 
««  and  to  keep  their  reeeipto  andisaneaUed  btfi 
*<  separate  from  the  other  acooonto  in  the  ex< 
«*  cbeqoer,  and  this  shall  be  your  warvaat.'' 

Ser).  DameL  We  sifoll  next  prove  tbe  cob- 
mission  of  tbe  exctn  to  appoint  Mr  Doncombt 
their  cashier.    Show  the  oommisBion. 

L.  C.  /.  How  do  )ou  prove  it  to  be  a  tnn 
commission  ? 

Mr.  Attorney.  It  is  a  troe  copy  examined  is 
the  Six  Clerks  office. 

Then  tbe  Commissioa  wan  read. 

Sir  Tko.  Powiif  one  of  the  defendant's  oooa- 
sel.  It  were  proper  before  yoo  come  to  make 
this  olyection,  that  you  should  lay  it  In  the  io- 
formation,  that  the  commissioners  caused  nu>* 
ney  bills  to  be  issued  out,  to  be  paid  into  tbe 
exchequer ;  they  are  first  to  prove  that,  bot 
they  bav^not  yet  proved  it,  for  this  is  ooIt  a 
general  instruction  that  they  should  Inue  uDi 
when  commanded. 


Then  an  Order  of  (he 


wasreid, 


le  Treasnry  wa 
dated  97th  April,  1697,  signed.  Fox,  Smitb, 
Littleton ;  directed  to  sir  Robert  Howard,  ira* 
porting, «« That  for  enlarging  the  eapitol  stack  «f 
*'  the  Bank  of  England,  there  ahoold  he  mwd 
**  out  to  tbe  lord  Ranelaugh  upon  an  ooaatii- 
<«  fied  order  in  bis  name,  S39,648/.for'psyaMat 
"of  his  majesty's  forces,  and  contagnt 
**  charges  to  be  applied,  to  pay  money  due  for 
**  quartering  of  soldiers  betwixt  109*  and 
'« 1696,  800,000/. ;  to  olear  qoarten  aad  sab< 
in  Engtand,  77,648<.  for  the  acrviti 
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\fefmtmAy  bere  are  dcheqtier  bilb  that 
tobe  made  to  pus  in  sU  paj^ments,  and 
paiatD  all  paymeDts,  so  that  there  is  no 


••m  Fbiidfln  65,4001.;,  and  that thay  aboold 
«•  take  care  that  this  sboqM  be^duly  paid,  and 
••  efaaige  thamsclves  with  it." 

Mr.  Attorney.  Call  Mr.  ClaytoB.  Mr.  Clajr. 
too,  were  the  biUs  iasoed  aooordiog  to  this 
order  f->C%<on.  Yes. 

BurTko.Fomi$.   Upoo  what  aoeoont  were 

Clay  ton,  6ntbel,500,000i.act;  for  we  did 
Dot  make  ottt  any  bills  upon  the  seoood  act  till 
three  months  after- 
Sir  Tfm.  Famu.  If  this  be  sufficient  proof,  it 
Is  stranoe ;  it  recites  the  Capitation  act,  and  a 
Sd  act  fir  deficiencies,  and  makioff  good  the 
stock  of  the  Bank.  The  Ofder  reates  direo-^ 
tiona  for  eicheqner  bills lo  pass  in  all  payments, 
enept  the  Ss.  Aid,  so  that  there  are  no  exche- 
qncr  bills  made  according  to  the  act ;  for  their 
order  b  snbseqnent  to  biith.  The  first  orders 
cseheqoer  bills  tO  go  in  all  payments,  so  after 
both  are  ■    ■ 

ongiit 

ezcheqiier  biH  agreeable  to  the  intention  of  the 

L.  C.  J.The  firrthath  an  eaosption.  The  se- 
cond says,  all  excbcqber  bills  shall  pa«  in  all 
payoieBttf  whataoe?er.  The  first  and  second 
naThig  both  paased,  they  ooght  to  hoTO  made 
their  biUs  payable  accoroingly . 

Mr.  if Ifsmey.  Their  enter  is  only  open  the 
issue  of  the  first  act,  that  the  ezcheqner  bills 
shall  be  conent  m  all  payments  but  the  three 
abiOnMniaid. 

8ir  BsrfA.  Shmtr.  It  is  before  any  procla- 
mation, p.  384.  ••  Bo  it  further  enacted,  that 
ezeheqoer  bills  be  taken  not  only  by  roceirers, 
but  by  all  coUectom  of  the  Land  tax  and  sup- 
ply,*'^ &c.  Observe  this  order  of  theirs  re- 
cites both  Acte,  therefore  they  ought  to  have 
framed  their  exchequer  bills  to  be  current  in 
all  payments,  and  uot  with  an  exception. 

X.  C.  J.  The  exchequer  bills  are  made  ac- 
cording to  one.  Will  you  make  two  sorto  P 
First,  the  one  act  says,  they  shall  pam  in  all 
paymente  except  the  3i.  aid,  and  the  other  act 
says,  exchequer  bills  shall  be  current  in  all  pay- 
ments whatever  ;  they  have  authority  in  one 
act  to  mak^  exchequer  bills  current  in  all  pav- 
onento  except  the  Sf.  aid,  and  in  another  to  make 
them  current  in  all  payments  whatsoever. 

Mr.  Attorney.  It  is  somber  act  that  makes 
them  current  in  all  payments  :  so  that  you  are 
mismken,  sir  Bartholomew. 

Sir  Barth.  Shower,  It  is  to  make  exchequer 
liills  general  when*  there  is  a  clause  in  one  act 
that  they  shall  be  cnrrent  in  ail  paymente  ex- 
cept the  Ss.  aid,  and  then  by  anotner  act  in  the 
name  session  they  are- made  cnrrent  in  all  pay- 
mente ;  then,  what  authority  had  they  to  make 
exchequer  bilte  with  an  exception,  when  the 
net  anthonzea  them  to  make  them  p&yaUe  in 


Serj.  DameL  If  the  fiict  were  so  as  sir 
Bartbdoaiew  alledges,  it  will  not  cooclode  that 
there  can  be  no  exception. 

Mr.  MtMtU^.  It  appaaia  by  tho  otidance 


prodmad  that  th^  are  to  make  bilb  accofding 
to  their  order. 

Mr.  Attorney.  Thongh  there  be  a  general 
clause  in  the  act,  yet  there  b  another  proviso 
about  contracte  for  exchange. 

L.  C,  J.  At  tbb  rate,  gentlemen,  there  b  net 
one  exchequer  hill  in  Ewaiid  good ;  yon  wifl 
dmtroy  all  exchequer  faifla.  Go  on  with  year 
evidence. 

Mr.  Attorney.  Call  Noel.  Mr.  Noel,  did  yon 
know  Mr.  Doncombe  when  he  was  oishier  «f 
theexcbeP— N«e2.  Yer. 

Mr.  AUomey.  Call  Rumney.  Mr.  Rnmney, 
What  do  yon  know  of  Mr.  Dunoombo's  reosiT* 
ing  millecl  money  P 

BMmney.  Ou  the  4th  and  5th  May,  160r,  ha 
received  S0,195i.  be.  S^d.  recoined  from  old 


JAv.  Attorney.  Uow  did  he  reoeive  it  f 

BMmney.  He  received  it  from  Mr.  Fooqoicr, 
^countant  to  the  excise.     . 

Mr.  Attorney.  How  do  you  know  he  re- 
ceived  it  f  - 

JRamary.  I  went  to  Mr.  Duncombe^s  office ; 
I  helped  to  carry  it,  part  on  one  day  and  part 
on  another. 

Mr.  Attorney.  What  do  yon  know  of  money 
paid  to  Mr.  Duncombe,  Mr.  FouquierP 

Foufnier.  On  the  37th  February,  1606,  be 
had  857  ooncca  8  dwte.  hammered  mon^ ;  On 
tho  5th  of  March,  368  ounoes  hammeredmoney 

repaid  to  hbderk:  On  the  4th  of  May, 

oroduoe  of  the  money  so  brought  in  on  the  S7th 
Febraaiy  — ~ ;  on  th»  3d  day  of  March,  ^ 
then  there  was  paid  him  on  the  4tb  and  5tli 


One  i^  the  Defendant's  Counsel  said.  Yon 
speak  by  yonr  book.  Didyouseeitctmiedinr 

Foa^uier.  I  always  received  it  and  paid  it 
thus  to  hn  clerk. 

Mr.  Attorn^.  Mr.  Blessington,  produce  tho 
order  of  the  commissioners  for  the  payment  of 
the  money  into  the  exchequer. 

Blessihgton.  There  U  the  order  of  the  Com- 
roissioners  to  pay  the  money  into  the  ex<- 
cbequer. 

Then  it  was  read,  dated  May  5tfa,  1697. 

Mr.  Attorn^.  Notwitbstandbig  tbb  oidar, 
be  bou^t  those  exchei|uer  bilb,  caused  them 
to  be  mdorsed,  and  paid  them  into  the  ex- 
cboqoer  in  part  of  the  10,000/.  Mr.D'Acoota, 
give  an  account  to  my  lord  apd  the  jury  Vhat 
number  of  exchequer  bills  you  sold  to,  Mr. 
Duncombe,  for  what,  and  when  ? 

D'Acoita.  I  did,  upon  the  deore  of  the  lords 
of  the  treasury,  fumbh  bilb  for  hb  majesty's 
service  in  Fbnders  the  19th  March  1697 ;  I  waa 
to  be  repaid  in  exchequer  bilb  when  they  came 
out.  The  exchequer  bitts  were  according  ^^ 
ly  deliver^  to  me  on  the  9th  of  May  160T,  m 
wanting  money  at  that  time,  I  contracted  with 
Mr.  Duncombe  to  sell  biifi  83  exchequer  bilb» 
amounting,  with  interest,  to  the  sum  of  7,894/. 
9s.  6d.  deductiiig  5'per  cent  which  came  to 
394/.  4f .  6d.  The  remainder  Mr.* . 
paid  me  OB  the  13th  of  May. 
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Mt.Atiam^.  Wko  did  you  delif«r  them  to, 
«nd  from  whom  did  you  recei?e  thorn  P 

jyAeoiim,  I  delivorad  fbem  to  olderman 
BuBoombo.  I  reoeived  them  from  the  lords  of 
the  treasury,  od  the  4th  of  May  1697.  I 
hraught  them  to  him  myself;  he  received 
them,  and  looked* upon  them;  he  told  mo  I 
should  set  my  hand  to  them,  aiMi  I  did  so  to 
several. 

Mr.  Attorney-  Why  did  you  set  your  hand 
to  them? 

jyAcoita,  I  thoofipbt  it  necessary  for  the 
<^rraicy  of  those  bills,  they  being  out  opme 
about  a  week  before ;  but  considering  with 
myself  at  the  same  time,  that  it  might  be  a  re* 
flectiott  upon  me  to  discount  so  many  bills,  I 
told  Mr.  Dunoombe  so  then ;  he  bid  me  put 
my  own  hand,  or  th€  name  of  any  other  penoa 
to  them ;  so  1  put  my  own  name  to  part  of 
them,  and  to  the  rest,  1  set  other  names. 

Mr.  Attorney.    W  bat  names  did  you  set  P  « 

D^Acmta^  Any  names  I  could  think  on ; 
the  names  of  persons  that  dealt  with  me  or 
othen.  . 

Mr.  Atterney.  The  discount  at  5  per  cent, 
you  say  simoanted  to  394/.  4f.  6i2.;  did  you 
est  your  hand  to  those  bills,  when  Mr.  IJan- 
combe  was  by  P—D'Jcot/a.  Yes.'. 

Mr.  Attorney.  How  came  it  you  did  not  write 
this  indorsement  ? 

D'Ajcmta,  He  desired  me  ^to  do  DOthmg, 
but  to  set  my  hand,  without  filling  up  any 
thing. 

Mr.  Attorney.  Did  you  write  your  nam^ 
upon  all  of  them  P 

D*Acoita,  I  wrote  my  name  upon  several  of 


Mr.  Attmiuy, 
upon  the  restP 
D'Acosta.    I  do 


Whose 


did  yon  write 


[lOM 
of  ill 


no#  remember  any  other 
names  but  that  of  my  partner,  and  some  others 
that  dealt  with  mo. 

Mr.  Atiomev.  Look  upon  those  biUs;  yoo 
know  the  numbers  of  those  bills  you  sdd. 

'  D'Acosta  looked  upon  some  of  the  bills  and 
said,  I  think  this  is  my  hand  ;  this  is  the  name 
of  John  R^adierg,  one  that  I  dealt  with. 

Mr.  AtUrn^.  Did  yon  write  that  indorse- 
OttntP 

D^Aaottu'  No,  I  wrote  nothing  but  the  name 
upon  it ;  there  waa  a  blank,  I  know  not  who 
wrote  the  rest 

Mr,  Attorney.  When  did  you  pay  these  ex- 
chequer bills  P 

D^Aantm.  On  the  9th  of  May,  1697. 

Mr.  Attorney.  Did  you  write  no  indorse* 
mint  upon  them  ? 

jyAcmta.  No,  only  my  hand  and  a  blank. 

Mr.  Attorn^.  Did  you  set  down  no  day  P 

D'Acoeta.  No. 

Mr.  Attorney,  Did  not  yoo  scruple  the  put- 
ting your  name  to  thim  at  first  P 

IrAcotta.  No,  I  made  no  scruple,  beeaoae 
ho  feohl  me  there  shouM  be  a  name  to  them ;  but 
f  at  last  that  it  was  a  btrge  parcel  of 
it  wwld  be  a  itOoclMMi  mMB 


me  to  discount  so  many  biUs,  I  told  his 
and  be  bid  me  write  my  name. 

Mr.  Attorney.  Did  bo  desire  you  to  writs 
nothing  else  P 

D^AcoitM*  No,  be  desired  nothing  of  61liiig 
up,  or  any  day  ;  J  puly  set  my  own  and  some 
other  names  to  them ;  for  tbis  thing  that  is 
wrote  over  the  names,  I  know  nothing  of  it; 
some  other  body  hath  writ  it. 

Mr.  Attorney.  Did  be  give  you  no  direc- 
tions what  names  16  write  P  . 

D'AeotCa.  He  gave  me  no  direokions,  but 
said  any  name. 

Mr.  Atiorn€y.  What  was  the  reason  yoo 
set  down  feigned  persons,  and  feigned  iiamei? 

Sir  T.  Fotm.  You  wrote  your  own  name  ts 
nkany  of  the  bills ;  tell  the  reason  why  yoo  did 
not  write  it  upon  all  P 

D^Acoeta,  Because  1  was  afraid  it  ma^t 
disoblige  the  kirds  of  the  treasury,  lo  discouat 
so  many,  and  wrong  my  own  credit ;  I  moved 
it  so  to  Mr.  DuncMobe,  and  ho  bid  mo  aet  my 


'  Mr.  Attorney,  Was  there  any  advantage  si 
that  time  by  setting  names  to  the  bilis;  did 
you  discourse  of  any  advanta^a  by  it  $  or  do 
yon  know  of  any  contrivance  in  tae  matter  P 
was  it  for  your  own  sake  or  Mr.  Dunooaslie's 
that  you  wrote  your  name  P 

D^Aanta.  Mr.  Dunoombe  desirad  me  to  sot 
my  name  to  them  ;  I  knew  of  no  advantage  by 
it;  the  bills  that  I  had  were  the  first  that 
were  imued,  and  the  first  thai  I  had,  I  carried 
to  Mr.  Duncombe.  Those  biHs  wore  delivered 
to  BM  on  the  4th  Of  May,  and  betwixt  that  time 
and  the  ISth  that  I  signed  them,  1  oouU  net 
tell  the  Doanner  of  them.  Mr.  Dunoombe  do- 
sired  me  to  set  my  name  to  them,  and  I  thought 
it  was  necessary  to  do  so,  and  aocordu^fly  put 
my  name  in  bbuik  to  them.  ^ 

Sir  T.  Pomis.  When  you  pot  your  own  naom 
upon  so  many,  yon  were  unwilling,  it  ocems, 
to  put  your  name  to  any  more;  waaitfiiryoor 
owu'mko,  or  Mr.  Dunoombo's,  that  you  sera- 
pkditP 

D^Acoita.  It  was  for  my  own  sake. 

Sirr.Powtt.  Did  he  direct  any  body  dst's 
name  to  be  set  to  the  bills  P 

D'Acoita.  I  brought  those  billsp  na  1  have 
said,  blank ;  I  delivered  them  to  him;  he  tsid 
me  I  must  set  my  name  to.  them ;  1  signed 
several  of  them,  and  then  considered  the  re« 
flection  it  would  be  upon  me,  if  1  signed  m 
many  of  them,  as  I  said  beibro,  and  moved  it 
so  to  hidi,  and  he  bid  me  set  my  name. 

Mr.  Northey.  Dkl  you  take  it  to  be  of  any 
impor%  when  you  set  your  name  to  them  ? 

D'.iooito.  I  thought  it  to  be  no  more  but  a 
kind  of  receipt,  as  the  indorsing  of  bills  is  be- 
twixt merchant  and  nserebant. 

Sir  fi.  .SAower.  You  fay  yoil  discounted 
them  to 'him  at  5  per  cent;  Was  that  leas  or 
more  than  the  lords  of  the.treaanry  allowed 
yeuP 

D'Jsosto.   Whaithekirdaoftbotreasmy 

S  so  that 


allowed  me  was  upon  another 
thorn  my  biUs  to  ha  paid  in  Flai 
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wbtterer  dneoont  there  was  on  the  oUwr  aide 
of  the  sns,  wm  upon  the  acoount  of  «zditiige ; 
Itar  hejond  sea  we'  gire  to  masy  gUden  per 
tieAing, 

Sir  B.  Shower,  Had  you  not  a  greater  dia- 
coiiot  from  the  treasury  upon  that  exchanging, 
than  upon  common  exchanging;  was  there 
nothing  of  that  hetwixt  you  and  the  lords  of 
the  treasury  ? 

.  D^Aeoita,  I  cannot  tell  how  much  I  had, 
for  the  course  of  the  eAhange  Taries  erery 
week  or  erery  post 

Mr.  Northey.  Mr.  Doncombe  had  no  oeea- 
sion  to  sink  the  value  o#lhose  hills ;  for  we  sdy 
there  was  moire  allowed  to  Mr.  I>*Acosta  over 
and  above  the  common  nde  of  exchange. 

L.  C.  J.  That  was  upon  another  account  if 
it  was  so ;  hut  I  do  not  see  of  what  use  it  will 
be  to  yon  if  it  was  so. 

Sir  Tho.  Paans,  We  shaB  apply  i^by  and  by. 
When  you  remitted  the  money  to  FknJhrs, 
Mt.  D^Aoosta,  did  not  you 'write  to  your 
friend  to  accept  the  bills  so  and  so,  pray  how 
was  this  money  paid,  what  exchanging  had 
you? 

D^Acnta.  I  have  said  already  the  exchanff- 
ittg  vdKes  every  post,  I  cannot  positively  tdl, 
but  my  bills  were'paid  with  honour,  and  I  re* 
caved  the  value  here  in  exchequer  bills. 

Sir  Tko.  Fawis,  Did  you  deal  on  the  same 
terms  when  you  received  the  value  in  exche- 
quer bills  as  if  you  had  received  it  in  milled 
money,  cannot  you  tell  the  difference  f  a 
*  lyAcoita.  nhen  1  made  my  bargain  on  the 
19th  of  March,  the  bills  were  worse,  because 
the  second  act  wi|i  not  thet^  made :  when  I  re- 
ceived them,  I  was  to  take  tfaem  in  pa^^ment  as 
they  were  then  delivered  me  there,  being  none 
issued  out  upon  the  first  act ;  they  were  dis- 
counted sometimes  at  more,  sometimes  at  less, 
they  were  discounted  afterwards  at  9  and  10 
per  cent.  • 

Sir  Tho.  Powit.  Would  yon  not  have  had 
more  allowed  than  5  per  cent,  if  you  had  re- 
mitted tfaem  in  milled  money  P 

lyAcotta.  Yes ;  but  bow  much  I  had  for 
them  I'  canhot  say,  for  I  took  them  on  all  ha- 
zards ;  I  have  known  the  exchange  riie  in  one 
year  from  37  to  36.  Can  any  merchant  say, 
then.  What  profit  he  had  on  individual  bills, 
when  I  made  use  of  my  money  in  ftamburgh, 
Italy,  &c.  and  received  all  sorts  of  coin. 

^r  Tho,  Powit.  Cannot  you  remember  about 
March  bow  the  exchanging  betwixt  Flanders 
and  England  was  ? 

D^Acosia.  If  I  bad  known  what  questions 
woulithave  been  asked  me,  I  could  hare  been 
provided ;  but  now  I  do  not  know. 

Sir  Tho.  Powit.  Do  not'y  on  know  how  many 
stivers  you  had  per  pouira  sterling  in  March, 
1696? 

jyAcotta.  I  do  not  remember. 

£.  C.  X  How  roucli  had  you  per  cent,  can- 
notyoutell? 

trAcotia.  I  gave  my  foreign  bills  two 
months  beft>re  I  had  the' excheqOer  bills ;  if  I 
ktd  had  the  value  of  the  bills  when  I  drew 
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them,  I  rackon  it  would  have  been  18  ei 
per  cent,  but  I  had  them  two  months  after. 

X.  C.  J.  How  much  per  cent.  su^Kwoyou 
had  received  the  value  in  money  ? 

jyAcotia.  18  or  13  per  cent,  if  in  money 
when  T  delivered  my  bills,  but  I  Was  to  have 
the  value  in  exchequer  bills  when  they  came 
out,  but  did  not  then  think  of  the  second  act  of 
parliament,  which  made  them  better. 

L.  0.  J.  When  you  came  to  discourse  of 
thoee  bills  with  Mr.  Dunoorobe,  was  it  he  nro- 
posed  it  to  yon,  or  did  you  propose  to  seH  tbem 
to  him? 

D^Acotta..  I  proposed  it  to  Mr.  Doncombe^ 
tiling  him  I  had  so  many  exchequer  bills  to 
dispose  of,  at « 

jL.  C.  J.  Di(l  yon  deal  with  him  on  the  ae- 
coupt  of  the  public,  or  only  with  Mr.  Dun- 
combe? 

jyAeotta.  1  dealt  with  liim  as  Mr.  Dun* 
combe,  and  not  on  the  account  of  tbe^ ublic. 

L.  C.  J.  Ha4  you  any  message  mm  Mr. 
Dnncombe  to  have  those  biHs  from  ]^  ? 

D^Acotta.  No,  I  went  myself  to  him,:  hoping 
for  a  better  profit. 

L.  C.  J.  Did  you  think  at  the  time  that  the 
discounting  of  the  exchequer  bills  at  5  per  cent, 
would  have  sunk  the  exchequer  bttb  ? 

lyAcotta.  No. 

Sir  Tho.  Powit.  Were  those  the  first  bHIi 
delivered  out  of  the  exchequer  ? 

D^Acotta.  I  take  it  they  were  the  first  bills. 
The  lords  of  the  treasury  promised  me  I  should 
have  the  first  payment  as  soon  as  they  caoM 
out. 

Sir  7*.  Powit.  How  long  did  you  keep  those 
bills? 

D'Acotta.  Prom  the  4th  to  the  18th  of  May. 

8ir  T  fowit.  Was  there  not  a  disooent  upon 
exchequer  bilb  before  Mr.  Duncombe  bad 
yours  r 

D*Acotta.  1  think  not,  but  1  believe  there 
was  about  the  same  discount  amongst  mer- 
chants. ' 

Sir  T.  Powft.  Do  you  know  it  was  so  ? 

D^Acotta.  I  do  not  know  it  of  my  own 
knowled^,  I  did  not  see  it  done ;  but  those 
that  did  it  told  me  they  did  it. 

Sir  T.  Powit,  Did  you  agree  with  the  trstf- 
sury  for  other  remittances  ? 

jyAcotta.  Yes,  about  3  months  oefbre. 

Sir  T.  Powit.  You  discounted  5  per  cent  on 
the  bills,  had  you  more  or  less  lor  the 

second? 

J^^Acotta.  I  cannot  positively  tell  how  much, 
but  I  furnished  more  gilders  per  £,  sterling 
than  before.  Those  bills  after  the  8nd  act  were 
more  secore  than  before,  therefore  we  had  rea- 
son to  allow  more  for  them. 

L.  C.  J.  What  discount  was  there  upon  the 
second  bills  after  the  second  act«? 

D*Acotta,  I  have  known  the  discount  to  be 
more  than  9  percent,  upon  the  exehangingbe- 
tween  man  and  man. 

L.  C.  J.  Djd  yon  discount  more,  upon  the 
second  bills  than  upon  the  first  ? 

D*Acottd,  I  discounted  lest. 
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Sir  r.  Pomii.  Wm  not  your  eoatnet  for 
thow  remittanoet  before  aoy  billi  wore  iMued  ? 

D'Aeottu,  Yet. 

^  Sir  r.  PamU.  How  manv  of  thote  bilio  did 
yoa  deliver  to  Mr.  Dunooiiioe  ? 

D'Acmta.   Eighty  three. 

Sir  T.  Povtf.  Were  they  deiirered  out  after 
the  seoood  act  ? 

B*Acmt€u  Yea,  after  the  Sod  act  and  pro- 
olamatioa,  but  the  oootract  waa  toade  before. 
.  Mr.  Attorney,'  Call  Mr.  Fern.  Mr.  Feni, 
what  do  yoa  know  of  Mr.  Doncombe'a  paying 
tboee  bilia  into  the  ezchenuer  f - 
'  Ftm,  Hia  man  shooid  have  paid  money 
into  ay  office^and  offered  me  exeneqner  bills, 
but  I  wonld  not  receiTe  ^hem,  and  ao  he  went 
to  another. 

.  One€ftlMKin^$C(mnitl.  It  waa  a  aettled 
coarse  among  them  for  such  and  such  branbhee 
4)f  the  retenne  to  be  paid  into  the  reapectire 
oflkes.  This  moneir  ahoold  have  been  paid  into 
Mr.  Fem'a  office,  Mr.  Dunoombe'a  meaaenger 
offers  Mr.  Fern  ao  much  money,  Mr.  Fern 
takea  down  the  soma,  but  when  he  came  to  re- 
ceive the  money  it  proved  to  be  exchequer 
InUs,  upon  which  Mr.  Fern  said,  Those  billa 
were  but  issued  oat  last  week,  you  cannot  have 
received  them  in  the  excise  aa  yet,  I  cannot 
take  them  ;  if  you  won't,  says  he,  1  will  come 
to  you  again  by  and  by. 

Tern.  Upon  the  8th  of  May,  1697,  Mr. 
Duncombe'a  roan  came  to  me  to  tell  me  how 
much  he  was  to  pay  that  day.  I  entered  it,  and 
he  went  to  the  next  office  wMre  ha  was  to  make 
aom^  other  payment ;  then  he  came  to  me 
«again  and  offered  me  cawhequer  bills  for  d,822/. 
ISi.  6d,  I  refused  them,  because  we  had  is* 
'  soad  them  out  ao  lately,  that  I  knew  they 
could  not  have  circnhited  through  the  revenue 
BO  soon.  I  asked  him  if  they  haS  been  re- 
ceived in  tlie  excise ;  be  told  me  he  believed  not ; 
then  I  toki  him  I  could  no^take  them,  and 
upon  that  he  went  away  froiq  me. 

Mr.  Attorney,  Do  yon  know  the  man  ? 

Fern.  He  employed  two  men  generally.  I 
cannot  tell  well  which  of  them  it  was ;  but  it 
was  one  he  used  to.  employ  to  tell  money. 

Mr.  Attorney,  Did  you  ever  see  him  before, 
.that  time? 

Fern.  Yes,  several  times ;  he  uied  to  come 
•  to  me  as  Mr.  Doncombe's  man. 

Mr.  Attorn^,  Why  did  he  come  to  you  P 

Fern.  He  came  to  me  aa  derk  to  Mr.  Gary, 
one  of  the  tellera;  it  fell  to  my  lot  to  receive 
part  of  the  excise. 

Mr.  Attorney,  Do  you  know  the  man  when 
yon  see  him  ? 

Fgm.  I  think  it  waa  one  Stent  or  one  Rum- 
ney,  but  cannot  tell  which. 

Mr.  Attorney*  Why  came  it  to  your  lot  to 
receive  this  mqney  ? 

Fern.  By  agreement  amongft  ourselves,  we 
subdivided  the  receipt  of  the  kmg'a  revenue ;  I 
received  that  part  some  time  before,  therefore 
he  came  to^me. 

Mr.  Attomnt.  in  part  of  what  sum  was  it 
to  be  paid?-* Am.   OnthttS^Sda 


Sir  r.  Fowk.  They  all  the  while  eodeavonr 
to  affect  Mr.  Duncombe  with  fraod  and  deceit, 
that  be  paid  it  not  into  hia  own  office  but  into 
another  ;  pray  how  does  any  thing  this  man 
hath  aaid  prove  a  fraud  upon  him  ? 

X.  C.  J.  Let  them  go  on  with  their  evidence. 

Mr.  Attorn^,  When  th«  servadt  came,  did 
he  not  tell  you  he  came  to  pay  it  from  the 
excise? 

Fern.  1  entered  it  in  my  book  upon  the 
S-3ds,  and  additional  excise,  but  when  he  told 
me  it  would  be  excheouer  billa,  I  razed  it  out. 

Mr.  Attorney.  Did  he  aay  he  would  pay  it 
upon  the  excise  and  fi«m  Mr.  Duncombe? 

Fern.  Yea,  and  I  aet  it  down  upon  thoK 
particular  pronortions  atf  he  directed  roe  in 
drawing  the  Dills,  and  he  offered  excheqoer 
billa  in  discharge  of  that  money. 

Mr.  Atfomey.  What  answer  did  he  make  to 
your  obfection. 

Fern.  Tasked  him,  if  the  money  was  paid 
into  the  excipe,*and  he  anawered  he  beBered 
not 

Mr.  Attorney.  When  waa  this  ? 

Fern.  It  waa  upon  the  8th  of  May. 

Vlr.Attam^.  What  direotiona  had  yoa 
before  the  8th  of  May  about  receiving  ex- 
chequer bills  ? 

Fern,  I  had  no  directions  but  the  act. 

Sir  Tho.  Fowit,  It  was  only^  difference  of 
opinion. 

L.  C.  J.  He  told  you  on  what  aeeount  he 
ij^uaed  the  exchequer  bills  before,  because  be 
knew  they  could  not  have  droalatod  throogh 
the  revenue  in  ao  little  time. 

Sir  T.  Foem.  Was  Mr.  Duncombe  reoeirer 
of  the  excise  at  thdt  time  ? 

Fern,  He  came  from  Mr.  Dnncorobe  it 
that^me,  and  I  did  notkfllow  Mr.  Dnnoombe 
was  out. 

Mr.  Attorn^.  Call  Mr.  Peters.  Mr.  Peters, 
acquaint  my  lord  and  the  jury  with  what  yoa 
know  of  this  matter?' 

Peten.  On  the  13ih  May  1697,  Mr.  Don- 
combe'a servant,  but  which  I  cannot  tell, 
brought  me  three  narcels  of  exchequer  bills  in 
three  papers  ;  I  taike  it  to  be  Rnmney.  Tbey 
were  iquorsed  Principal  and  Interest;  be  told 
me  I  roust  charge  them  on  the  particqUrs  of 
the  excise,  on  additional  duty,  — —  j— ui- 
excise,  •  ^  Excise  for  99year8,- 
Low  wines,  6cc.  sweets,  duty  on  coals. 

Brandy,  .    Salt, .    I 

more  upon  the  additiooaFduty,         ■' 

the  excise,  .    Low  wmea  and  spirits, 

two  thirds  excise, .     Excise  for 

99  years, .    Duty  on  salt,  Sdc^  which 

came  in  all  to  1,089/.  Oi.  4}^. 

Mr.  Attorney,  Did  you  see  any  names  apoa 
the  bills? 

Peters,  I  found  one  with  the  naoM"Fruer^ 
upon  it,  I  took  them  to  be  all  aooordiiw  to  the 
ace  which  obliged  us  to  toke  then.  I  ddivered 
them  to  the  clerk  to  examine,  and  whfle  that  wai 
doing,  atrnck  a  tally  and  entered  *<  received  ia 
caah,'*  ■■  that  he  paid  ia  exchcqotf 

billi. 
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<ior$ein€iil  opoii  the  bills  ? 

PeierL  No,  nothing  bat  a  name. 

Mr.  Attorney,  Were  Uiey  jHiid  to  you  a4  pari 
oftheezdse? — Peters.  Yes. 

Mr.  Mtomoi,  Did  yoa  not  endearour  to 
satisfy  yourself? 

PeierM.  I  took  tbem.  upon  Mr.  Dnncombe's 
credit ;  his  servant  did  not  tell  ine  one  thinff  or 
oth«a  conceriiiog  them,  nor  did  I  aak  him,  but 
atmck  a  tally  for  the  sum* 

Mr.  Attorney.  Was  it  your  lot  to  receive 
them  f — Peters.  Yes,  in  a  great  proportion. 

Mr.  Attorney.  Were  they  indorsed  with  the 
dav  of  the  month  ? 

Peters.  I  saw  nothing  but  the  name. 

Mr.  Attomof.  Had  you  known  them  not  Uk 
bave  passed  through  the  eacise,  woukl  you 
bave  received  them  ? 

Peters.  I  wonI<f  not,  but  the  method  then 
iras  not  generally  known,  for  after  that  time 
we  reoetved  bills  from  Mr.  Burton  without 
names,  and  sent  them  back  to  the  excise,  and 
Ih^  indorsed  them. 

Mr.  Aitomey.  When  did  yon  first  discover 
that  they  bad  not  passed  the  excise  ? 

Peters.  About  three  or  four  days  aAerthey 
were  lakeit  out  as  cash,  and  dehvered  to  the 
clerks  of  the  Million  office,  they  said  they 
could  not  receive  them,  but  I  cannot  remember 
whether  it  was  because  they  were  not  indorsed, 
or  that  they  did  know  the  method  of  them. 
Some  time  after  I  acquainted  Mr.  Dunoombe 
with  it  that  they  were  refused ;  and  he  anawer- 
ed,  he  had  got  his  tally  for  them^  and  would 
not  take  them  again. 

Vir.  Attorney.  Did  you  offisr  them  him 
again,  upon  any  discount? 

Peters.  I  desired  him  to  take  some  of  them 
again,  about  9,000/.  worth,  but  he  would  not, 
but  I  offered  him  no  reward  for  it  if  he  would. 

£.  C.  /.  What,  did  you  go  to  Mr.  Dun- 
combe  to  tell  him  the  oills  were  refused,  and 
desire  him  to  take  them  again  ? 

Peters.  Yes,  I  desired  him  to  take  some  of 
them  again. 

X.  CJ.  Were  they  indorsed  ? 

Peters.  There  was  a  name^I  endorsed  but  not 
the  day. 

£.  C.  J.  Who  put  the  day  upon  them  ? 

Peters.  The  clerks. 

L.  C.  /.  Why  did  they  put  the  day  upon 
fbem. 

Peters.  Because  the  act  of  parliament  saya, 
the  hiterest  should  cease  from  the  dav  of  their 
being  paid  into  the  exchequer,  and  therefore  it 
was  thought  fit  to  enter  them  oa  the  same  day 
he  paid  tbeni. 

L.  C  J.  If  they  had  been  indorsed  and  paid 
by  a  brewer  into  the  excheauer,  it  would  have 
safed  the  interest  to  the  king  undoubtedly; 
but  88  you  say  the  interest  would  have  been 
computed  sunk  ftom  the  day  he  paid  them  to 
you  r^Pei^r^.  Yes. 

Mr.  Solicitor.  (Sir  John  Hawles.)  Was 
there  any  loss  by  those  biUs  being  received  ? 

Peters. .  Yes,  there  was  a  little  losa  to  the 
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king  afler ;  the  interest  should  have  sunk  frem 
the  time  they  were  paid  into  the  excise,  there- ' 
fore  they  ought  not  to  have  been  paid  into  the 
exchequer. 

Mr.  Solicitor.  Are  tliose  bills  any  of  them 
paid  into  4he  exchequer,  upon  Mr.  Dnncombe's 
account,  (a  parcel  of  bills  being  shewed  at  the 
same  time)? 

Peters.  I  know  nothing  of  that  lock  upon 
them. 

Mr.  Solicitor.  Do  you  know  any  of  the 
hands  that  have  writ  upon  them  ? 

Peters.  Yes,  one  of  the  bands  is  Mr.  Prea- 
grove  the  present  clerk  of  Ihe  office,  auollier  is 
Samuel  Edwards's  hand ;  another  is  Lawrence 
Cook's  hand. 

L.C.J.  Let  me  see  one  of  them ;  andlooki 
ing  upon  it  said.  How  came  it  to  be  indorsed 
upon  the  bill, '  paid  into  the  excise?' 

Peters.    It  was  the  method  of  the  indorse- 
I  ment;  when  they  were  taken  biit,  we  wrote  so 
I  upon  them,  because  I  received  them  as  paid 
into  the  excise,  &c. 

Sir  B.  Shower.  The  clerks  of  your  own  offioa 
made  the  false  indorsements ;  it  was  their  faull 
and  none  of  ours. 

Mr.  Attorney.  They  relied  upon  Mr.  Dun* 
combe,  because  he  paid  them  as  if  he  had  re- 
ceived them  from  that  branch  of  the  reyeaue. 
Was  there  any  loss  by  the  payment  efthosa 
bilb?  ^ 

Peters.  Yes,  there  was  250/.  loss  to  me^ 

Sir  B.  Shower.  Your  lordship  sees  now,  that 
here  is  nothing  at  all  but  n  man's  name  on  tho 
bill,  and  that  was  necessary. 

Just.  Turton.  Neither  the  name,  day  of  the 
montb>  nor  indorsement,  are  in  Sir.  Don- 
combe's  band. 

Mr.  Attorney.  We  only  say  he  brought  them 
as  such  ;  one  teller  scrupled  the  taking  of  th^m, 
another  did  not;,  so  that  all  the  time  the  bills 
remained  in  the  tellers  bands.  Were  not  those 
'.  names  set  to  them  when  they  were  brought  t4  . 
you,  Mr.  Peters  ? 

Peters.  Yes,  I  took  them  to  be  the  names  of 
the  people  that  bad  paid  them,  looking  upon  it 
as  formal,  and  knowmg  nothing  further  or  it 

Sir  T.  Powis.  What  did  Mr.  Peters  take  to 
be  meant  by  those  names? 

Mr.  Attorney.  It  is  a  prosecution  for  %  crime, 
why  should  he  be  asked  that  question.  Would 
you  have  received  them,  Mr.  Peters^  if  those 
names  had  not  been  put  to  ihen|i  ? 

Peters.  I  believe  not.       *  „.,,'. 

Mr.  Attorney i  Whose  names  do  you  r^em- 
ber  to  have  been  put  to  them?  -  ;  . 

Peters.  I  remember  but  one,  that  is  Jtfr. 
Frazerj  and  I  took  it  to  be  according  to  the 
act  of  parliament  to  warrant  our  taking  bills' as 
coming  from  the  excise. 

Sir  r.  Powis.  What  bills  came  to  you,  wqrf 
they  not  in  several  parceb  ? 

Peters.    In  three. 

Sir  T.  Powis.  Were  there  not  some  indorsed 
as  received  in  the  excise  ? 

Peters.  I  looked  but  to  one,  and  gave  thf 
rest  to  the  clerk  to  examine. 
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6ir  T  Poaii.  You  say  one  ptfodhad  one 
name  upon  tbem  ? 

Feten.  I  ^aw  the  name  Frazer  upon  one 
biH,  and  of  all  of  them  that  were  taken  out  of 
the  chest,  there  was  not  any  of  them  had  any 
thinjp  else,  upon  them  but  a  name. 

Sir  r.  Powu.  Did  you  neither  at  that  time, 
or  at  any  time  after,  see  the  sum .  of  those  bills 
made  up  that  had  indorsements  upon  them  as 
being  paid  .into  the  excise  ?. 

Peten,   Not  one. 

Sir  r.  Pawis.  Did  you  know  nothing,  or 
never  see  that  sum  of  1,397/.  mdorsed  as 
paid  into  the  excise  r 

Petert,  I  knew  nothing  of  it  at  that  time, 
but  afterwards  understood  that  1,300  and  odd 
pounds  were  regularly  indorsed. 

Sir  T.Pifwis.  Where  did  you  hear  that? 

Peters.  I  heard  it  at  the  Parliament  House. 

SirB.  S&swfr.  Was  there  1,300/.  r^^utorly 
indorsed  P 

Peten.  I  hclard  so,  but  knew  it  not. 

Mr.  Northey.  What  entry  did  you  make  elf 
these  bills? 

Peten.  I  gate  it  to  die  clerk  to  cofopute. 

Mr.  Nor^Sey.  Who  had.  you  that  account 
from,  that  'Soroe  Of  them  were  regularly  in- 
dorsed ?  had  it  you  ftom  any  of  the  clerks  P 

Peten.  No,  1  heard  it  from  Mr.  Duncombe 
liimself,  but  not  when  be  gave  me  tlie  bills;  it 
was  after  that,  and  1  understood  it  was  1,395/. 

Mr.  Northey,  How  did  you  enter  those  bills  P 

Peter$.  I  entered  them  in  parcels,  as  I  sldd 
btfbre. 

Mr.  North^.  Why  did  yoo  enter  them  as 
paid  into  the  excise  P 

PeterM.  Because  I  took  them  as  such.  Iliese 
three  parcels  were  in  coveos  as  I  receired 
them,  and  having  seen  one  parcel,  I  gave  them 
to  the  clerks  to  examine. 

Sir  B.  Shower,  Was  there  any  interest  com- 
puted to  a  further  day  than  the  19th  that  you 
veoeiTedthem  from  Sir.  DuuoombeP 

P^ers.    No, 
_   Sir  B.  Shower,  Was  there  any  indorsement 
nf  the  day  when  you  received  them  P 
^P^ten.    No. 

Sur  B.  JShower.  Can  you  tell  when  Mr.  Pres- 
gtove  indorsed  any  of  them  T-^Peiers.  No. 

Sir  B.  Shower.  Can  you  tell  whether  they 
bad  the  same  indorsement  then  as  nowP 

Peten.    No. 

Sir  B.  iSAover.  It  must  be  the  fraud  of  Pros- 
grove  and  them. 

L.  C.  J?  Supposing  that  Mr.  Duncombe 
kath  no  interest  after  the  13th  of  May»  that  does 
not  excuse  him  from  having  the  interest  to  that 


Sir  B.  Shower,  Wq  ought  to  have  it,  the  law 

•ays  so.    Mr.  D'Acosta  had  interest  of  Mr. 

.  Jhinoombe  to  the  ISth.    Were  there  any  bills 

in  the  parcel  that  made  up  1,300/.  tad  odd 

inoney  ?— Prferi .    1  cannot  tell. 

Mr.  Attorney.  Call  Mr.  Presgrove.  Mr. 
Plresgrove,  on  the  13th  of  July  the  chamberlain 
•f  the  Exchequer  issued  out  some  money  bills  P 

Preigrovf,  I  paid  them  accordingly  s  there 


wei9  bills  given  me  out  of  the  long's  cbeit  to 
pay  the  same  with. 

Mr.  Attorney,  Do  you  know  if  these  bilb 
(afaewtng  them)  were  paid  by  Mr.  Duncombe? 

Preuraoe.  Yes,  they  were;  there  are  two 
indorsd  in  my  hand,  and  there  are  two  otben. 

Mr.  Attorney.  How  came  yon  to  write  it  ia 
July,  when  the  bills  were  talien  out  with  onlj 
anameupontliemP 

Presmfoe.  I  remembered  that  io  Bby 
before,  £xcise  was  wrote  upon  them,  ud  1 
sealed  up  the  papers,  having  omitted  the  writ- 
ing  upon  them,  so  we  onW  tbought  it  an  omii- 
sion;  we  sup|3«se  Mr.  Duncombe  or  his  peo- 
ple wrote  Excise  upon  the  cover  of  the  paiceb ; 
we  found  it  written  uuon  the  bills  when  tbey 
were  taken  out  of  the  king's  cheat 

Sir  T,  Powa.  When  they  were  paid  ia  by 
Mr.  Duncombe,  doye  know  that  any  bad  Enaae 
writ  upon  their  outside  P 

Presgro9e.  Yes,  upon  theoutside  of  the  ptpei 
m  which  the  biUs  were  contained,  but  not  upoa 
any  of  the  bills. 

Sir  r.  Pospti.  Can  yoo  say  they  were  tbt 
same  bills  Mr.  Duncombe'sservantdeliveied  to 
Mr.  Peters  P 

Presgrove.  I  can  only  sa j  they  were  tbt 
same  bilb  that  were  delivered  out  of  the  king's 
box. 

Another  if  the  Drfendant*s  Ceuntel.  Mr. 
Peters  remembers  no  other  name  but  Frazer; 
they  cannot  be  part  of  those  bills. 

Mr.  Attorney,  Do  you  remember  a  psroel 
^f  1,395/. — Preigrote.  I  do  not. 

KLv.  Attorney,  Wereany  of  those  three  par*^ 
ceb.  marked  with  the  day  of  the  month  wbe| 
they  came  through  the  exasie  P 

Presgrove.  No. 

Mr.  Attorney,  Mr.  D^Acosta,  look  upon  the 
names  of  tho6e  four  bills. 

D^Acosta.  To  the  best  of  my  knowled|;i 
they  are  imrt  of  those  that  I  delivered  to  Mr. 
Duncombe ;  Arthur  Pa^.  indorsed  three  of 
them ;  I  take  this  to  be  his  own  hand  writing. 

Mr.  Attorney.  Was  there  any  more  tbia 
names  writ  upon  them  when  vou  defivoei^ 
them  to  Mr.  Duncombe  P— D'ifcoita.  No. 

Mr.  Attorney.  Let  the  jury  see  then: 
[Which  was  done  accordingly.] 

Mr.  Attorney.  My  lord,  we  nave  done  mth 
our  evidence ;  we  do  not  chai^ge  Mr.  Don- 
combe  with  having  made  those  .mdorsenMOl^ 
with  writing  every  name' or  setting  down  tbs 
day  of  the  month  to  deceive  the  trustees,  thit 
should  not  puazle  the  cause.  It  is  plain  mitler 
of  Act  we  charge  him  with,  that  he  caused  Mr. 
D' Acosta's  name  and  others  to  be  put  upon  tfae 
bills,  and.  paid  those  exchequer  bills  into  tbe 
excise  as  in  the  information. 

Sir  T,  Powis.  Ifthey  are  done,  we  areof  coon- 
scd  for  tke  defendant;  The  matter  now  before 
your  lordship  and  the  jury  is  whether  Mr.  Don- 
combe  hath  done  any  thm^ ,  or  committed  any 
snob  offence  as  tbe  fact  ia  laid  inthisinfomstioo; 
and  if  the  fact  be  a  dime  within  any  law  now 
being  or  that  was  in  being  when  that  which  be 
is dwiiged  with waa  done.   Wearenowian 
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ItifkWy  wtieratlieiMlaivof Adcrime  miMt 
be  tried,  and  thil  we  are  to  eoqnifB  IB,  if  it  be  A 
legal  effBnce;  fiir  ether  power  we  meddle  not 
with. 

JL  C.  /.  Other  pewer!  There  is  no  other 
power  in  Eofflaiid  bate  legal  power  to  punish 
aeeovdiog'toMw.  . 

Sir  T^  FomiM.  My  lord,  1  s^y  other  power 
1  Dieddle  not  with,  nor  with  Say  thioff  out  of 
my  snhere,  but  I  sh|dl  shew  your  lordsbip  that 
here  haftb  nothing  been  done  but  by  act  of  par- 
liament  and  opoo  a  nghtundeartanding  oflhose 
aeta  of  parliament^or  that  which  wise  and  seed 
raea  inay.takelo  be  so^  and  then  we  shaffsee 
hew  it  really  stands  in  hie  condition. 


^  it  really 

The  afbrmatioD  is  brought  against  him  for 
these  twu  crimes,  for  we  agree  as  to  the  acts 
of  parliament^  that  he  was  csshier  and  deputy 
Oo  the  commissioners  of  eicise,  and  answerahfe 
to  them  for  the  money  that  came  into  his  hands 


aatbeir  eSshicr.  The  information  says  that  on 
the  fith  day  of*  May,  he  was  ordered  by  the 
ts  to  pay  10,000/.  or  more  into  the 
so  Mr  we  agree  \  the  first  ciime 
that  he  ia  charged  with  is  on  the  13th  of  May ; 
be  had  the  money  paid  into  his  hands  on  the 
Mb,  CD  the  7th  he  was  discharged  froifr  being 
eaahier,  then  he  was  ordered  to  pay,  and  savs, 
that  on  the  ISlh  he  did  buy  83  exoneqner  buls, 
amouDtmg  to  7,884/.  principal  and  interest,  of 

D'AcQSta,  to  the  king's  loss  of ,and  bis 

own  unlawful  gain,  &c* 

He  paid  them  into  the  exchequer  afterwards, 
aa  if  they  had  been  reserved  in  the  eicise,  in- 
donwd  with  several  false  names  ;  this  is  all  in 
the  information  that  is  criminal,  and  this  they 
say  he  did  to  the  great  loss  and  pngndice  of  the 
king. 

We  insist  upon  it,  that  he  had  by  law 
power  and  right  to  do  it,  for  which  the  two  acts 
must  be  consalted  ;  the  first  directs  bills  not 
exceedmg  1,500,000/.  to  be  issued  out,  and  to 
be  recevTod  and  paid  in  any  aid  except  the  Si. 
aid,  &C. 

It  was  not  a  general  currency  for  aU  pur- 
poMO  whatsoef  er,  but  with  this  particular  ex- 
ception, and  to  the  intent  that  these  bills  might 
bafe  a  general  credit,  not  only  in  payments  to 
the  king,  but  to  the  merchants  afto  all  other 
pur|ioses ;  then  says  this  act,  after  such  time 
asbis  majesty  shall  by  his  royaTprodamation, 
signify  that  line  lor^p  of  the  treasury  have  con- 
tTMted  with  persons,  &c.  then  they  shall  pot 
onljr  be  payable  to  all  receivers  of  the  revenue, 
but  into  the  exchequer,  for  any  duty  or  revenue 
to  the  king,  by  any  person  orreceiver  whatever, 
upon  any  account  whatever  :  So  by  tbia  act, 
any  of  the  k'ung's  receivers  that  had  received 
money  in  the  country  might  have  brought  bills, 
and  paid  them  into  the  exchequer  for  money 
be  was  to  psy  to  the  king,  though  it  never 
waa  paki  into  the  revenue,  therefbre  we  insist 
upon  it,  that  if  we  bo  within  a  less  compam, 
there  ia  no  reason  fot  the  prosecution. 

X.  C.  J.  If  it  be  so^  as  you  say,  there  will  be 
no  crime. 

Sir  Uok  BamU,  Itis  oar  great  disadvantage 
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that  the  tbmg  is  lo  be  taken  to  booOKrvrisa. 
I  propose  to  make  it  out  by  the  woida  of  th« 
act,. the  last  act  .which  shews  that  money 
bein|^  scarce,  these  bills  were  to  sapply  the 
species  of  money  in  every  thing,  not  only  in  the 
revenue  payment  of  taxes,  &c.  but  to  supply 
money  ii|  any  payment  to  the  king  ;  so  that  if 
any  payment  whatever  be  made  to  the  kin^,- 
and  though  a  debtor  to  the  king,  an  oflEwer  us 
any  part  of  the  revenue,  or  that  paid  him  next, 
be  might  bring  oDQheqner  bills  to.  the  exchcr 
qoer  and  pay  the  king'a  duty. 

It  will  extend  t»  any  sum  whatever,  upon 
any  account  to  the  king,  so  to  any  person,  .noa 
only  to  the  king's  debtor  on  any  score,  but 
to  soy  person,  thsMogh  the  kmg'a  officer  in  ex- 
prem  words  i  This  waa  thp  exprem  meaning*. 
onthefraaMoftbeact,  vio  make  theae  bills  oC 
universal  currency  ia  payments  by  any  man^ 
as  if  it  were  money,  nay  they  shav  kave  inter- 
cat  for  them  till  they  be  paid  unto  the  king;  sot 
they  were  better  tlian  SMney,  and  by  an  ea» 
tobusbed  method  a  man  may  make  it  mo« 
nay  when  he  will,  by  giving  a  recom|ieaco  to 
those  that  exchange  those  bills  for  money,  oo 
that  the  ffoldsmiths  desired  rather  bills  than 
money.  We  can  make  money,  say  theyi 
every  hour  of  the  day  by  them,  and  therefof« 
make  it  our  interest  to  take  them  before  mooeyv  ^ 
because  we  have  5i/.  per  day  per  cent,  till  it 
come  into  the  exchequer,  but  it  ahall  iiot  be  of 
this  conveniency  till  notice  be  given  of  the  con* 
tract  made. 

These  reonvers  shall  pay  it  into  the  ex!» 
chequer  on  any  account  whatsoever,,  but  tb^y 
have  narrowed  the  contract  and  raised  tbu 
premium  to  5  or.  6  per  cent,  and  so  make 
the  contract  narrow,  and  wUl  excbaiwe  them 
only  if  brought  through  the  revenue,  if  deliver- 
ed out  of  the  exchequer  immediately,  as  soon 
as  they  found  the  IhUs  sunk,  then  people  were 
puzzled  with  exchequer-bills,  there  were  i 
bills  and  other  bills,  there 
not  care  to  know  them, 
tbb  puzzle  they  did  i 

tbeiA  ;  they  would  qot  be  troubled  with  dia-r 
counting,  aud  with  the  diflference  betwixt  spe-< 
cie  bills,  aud  those  that  were  not  ao,  for  the  act 
doth  not  require  the  indorsing  of  that  branch  of 
the  revenue  they  came  thriMigh ;  so  that  if 
they  see  what  part  of  the  revenue  they  camo 
through,  they  will  exchange  them,  and  if  not 
they  will  not  receive  them.  It  was  those  diffi* 
culties  and  the  narrowing  the  contract  that 
annk  the  exchequer  bills.  If  ar  Francis  Child, 
or  any  other  goldsmith,  give  a  bill,  every  ChiM 
wiU  reoeire  it,  but  if  goldsmiths  make  a  differ  - 
ence  in  their  bills,  and  say  such  a  bill  shall  be 
a  specie  bill  and  such  a  eae  not,  there  is  no- 
body will  take  them :  vour  lordship  will  find 
tbb  to  be  the  intept  of  tne  act 

The  present  eu^  as  to.  Mr.  Dnncombe  was 
this ;  he  was  to  pay  money  to  the  king  that 
remained  owing  by  hire  to  tne  king.  He  was 
debtor  and  not  aooouutant,  not  that  we  make 
this  our  defience,  we  do  not  need  it ;  but  thia 
waa  his  condition  he  then  stood  in.    If  bo  ha 


aeruills,  there  were  specra 
there  were  many  that  did 
sm,  and  when  they  found 
I  not  care  to  meddle  witb 
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telherty  *»  pay  it  in,. it  wM«io 
teoe  io  him  than  in  any  other  man, 
thmr  hara*«By  thinff  to  say  agaioA  him  as  ha 
is  IKr.  Doncombe ;  hot  lay  thay,  van  received 
it  in  hard  milled  money,  and  needed  not  have 
tfone  with  hills,  hr  you  had  S0,000/.  in  hand. 
Bttt  this  is  so  far  from  being  a  fault,  that  if  it 
^ere  the  oonrse  of  the  exchequer  fimnerly  that 
the  receivers  oof^t  to  bring  the  tery  numeri- 
cal aume  and  piecea  that  they  received  lor 
die  re^nue,  this  act  over-rules  it,  and  says,  if 
any  man  on  any  acceaat  whatever,  ike. 
t  Here  coiaes  the  act,  fo.  89,  the  king  4br 
aotablishiig  the  andeot  course  of  the  esche- 
fuer,  to.  Then  tb^re  cornea  a  clause,  that  It 
ahouM  not  eitend  to  vary  or  alter,  te.  so  that 
'  it  over  rales  she  course  of  the  cxehequer,  and 
no  could  not  direct  that  payment  in  the  method 
nf  this  afst  should  be  distuihed  by  this  act. 
*  lir  Dunoombe  psid  bills  4br  l,6f 7/.  9f.  fid. 
hy  him  received  in  ^e  duty  of  excise,  and  regu- 
My  indorses  the  same.  The  act  says,  men  m 
cMe  shoald  have  interest  of  5if.  per  da  v,  Ace.  and 
^mt  money  from  any  office  is  paid  into  the 
'aBchcquer,  there  must  be  the  name  of  the  per- 
isn  and  the  day  set  down  io  slop  intrroBt,  and 
those  that  he  received  so  In  his  office  of  excise, 
•very  one  ef thooethe  interest  of  them  is  imme- 
diatelTstopped,  so  Mr.  Duneerobe  acted  regular- 
ly. They  say  be  misiit  have  earned  in  the  rest 
h  specie ;  so  he«miglit,  atid  probably  he  would 
have  done  so,  if  it  bad  not  been  fiir  D^Acoista,  for 
it  is  not  proved  that  Mr.  Doncombe  fished  about 
ior  exchequer  bills ;  but  Mr.  D*Aoosta  know- 
ing him  to  be  a  monted  nnin,  came  and  asl^ed 
him  if  he  would  haw  exchequer  bills,  upon 
which  be  sold  him  7,884^.  9f.  6d.  at  5  pei' 
eenf.  discount.  Now,  if  that  be  no  crime,  as  it 
bnot,  the  act  allowing  him  to  pay  it  without 
Aeount,  if  he  paid  it  so,  he  answered  it  to  the 
khig  according  to  the  act,  and  so  he  hath  hin- 
dered the  dismditing  of  those  bills,  the  first 
time  they  were  delivered  out  they  were  dis- 
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w«u^u  ^  for,  says  D'Acosta,  they  gave  him 
these  bills  with  discount,  they  made  a  contract 
hsfere  they  came  forth,  then  he  should  hare  so 
much  exchange  and  discount  beyond  the  ex- 
change, because  he  was  to  be  paid  in  bills ;  so 
that  befiira  ever  they  came  abroad,  they  were 
^paraged  with  a  wttness ;  for,  if  the- 


think  them  less  worth  than  moncj,  every  body 
will  thkk  80  too.  Mr.  Duocombe  takes  tbem 
with  less  discount  than  they  allowed  them  at, 
no  that  be  rather  gave  credit  than  otherv^se  to 
those  bills,  they  rose  higher  and  the  discount 
was  less  upon  them,  so  hitherto  there  is  no 
crime.  Then  the  proclamation  comes  out  in 
the  words  of  tbe  act  making  the  said  bills  pay- 
aide  on  all  accounts  whatever. 

Then  as  to  the  indorsement,  if  that  was  a 
crime,  it  was  in  D'Acosta  your  own  evidence ; 
lie  swears  he  put  his  own  name  to  them,  and 
he  knew  oo  hurt  in  putting  his  name  to  Uiem. 
Those  bills  be  paid  in  to  Mr.  Duncombe  on  his 
uwn  private  account ;  but  those  that  Mr.  Dun- 
combe had  received  iu  the  excise  for  1,S00/.  he 
had  abased  the  king  if  he  bad  not  indoratfd  them 
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asd  itiMud  IhaiiilBMitrhvt  fimli  D'Acwia 
he  teceivad  tiiem,  as  I  or  auy  other  snap  migbt 
hairedoiie.  Mr.  D'Aooola  waato  have  rassivid 
interest  for  them  till  he  paid  them  in,  but  Mr. 
Duocombe  paid  them  aadetopped  thainteneit 

These  indorsements  upon  theds,  D'AceHa 
says,  were  not  for  Mr.  Dunconhe'a  sake,  bat 
for  his  own  sake,  and  that  he  put  on  his  asm 
and  bis  paitners'  names. 

When  Mr.  Duncombe  brought  them  iala  lbs 
exchequer,  he  had  a  great  deal  ef  trouble  absat 
this  business ;  had  he  then,  when  he  fsid 
them  m,  told  Mr.  Peters  that  he  had  leeeivsd 
tbemallm  the  axeisei,  it  wouM  have  mads  lbs 
case  worse ;  but  they  haveclearad  liim  of  that 
Mr.  Peters  is  an  unwiHii^  witneaB  on  eur  side, 
he  awns  he  did  not  tell  him  aiiy  ouch  Ihiogf,  sa 
thift  Mr.  Duocombe  is  innocent;  heisssftr 
fimn  accusing  turn  with  it,  that  he  dears  bitti 
and  says,  he  told  him  no  such  thing. 

We  ehaN  pi«ve  distinctly  the  paml  reesivad 
in  the  excise,  that  it  was  a  parcel  regalarly  ia- 
dorsed.  There  was  no  ocoasioa  ior  tfacbbeisg 
deceived,  they  had  the  opportunity  of  csstiag 
tbem  up,so&atthis  was  a  good  payment  ia 
point  or  law,  and  the  king  had  ■•  daiMgB. 

Sir  E.  Shoaw,  We  si^it  it  to  the  coasids- 
ration  of  j^our  lordship  and  the  jury  upon  oar 
evidence,  if  we  had  any  intention  todefraodtha 
kinef ;  we  shall  shew  we  eonU  not  have  aay 
such  intention,  for  the  intareat  was  to  csaas 
when  the  bills  were  paid  in,  and  Mr.  Pcteis 
swears  the  loss  was  his  own  and  net  the  kiof'a, 
so  that  the  king  had  no  preiudice  in  Act 
D'Acosta  discharges  Mr.  Doncombe  irom  aay 
design  to  defraud  the  king,  he  aays,  it  was  bu 
own  motion  not  Mr.  Duncombe^o.  Then  in  res- 
pect of  tbat  act  about  their  being  received  isla 
tbe  exchequer,  Mr.  Duncombe  dtd  not  tell  tbem 
tbat  tbey  were  paid  into  the  excise,  Mr.  Dun- 
combe's  man  tdd  Fern  at  the  same  time  tbat 
they  were  not  paid  into  tbe  excise.  There  ia  so 
proof  tbat  he  paid  them  as  such  ;  on  the  5th  of 
May,  he  was  directed  to  make  this  paymeat; 
on  the  7th  of  May  he  was  retnovcd ;  en  the 
ISth  he  paid  thoae  bitia  into  the  exchequer; 
judge  then  if  there  can  be  any  evidence  ta 
satisfy  tbe  jury  tbat  he  desigoed  a  deesit  wbea 
a  distinct  iiarcelbein^  1,300/.  are  menlisncdia 
be  taken  m  tbe  excise,  and  the  other  not  ao. 
Peters  passed  tbem,  and  so  it  is  not  posaiUe 
there  could  be  any  deceit  in  thta  matter.  Tbe 
bills  were  in  S  parcels,  some  of,  the  derb 
must  take  notice  which  came  from  the  eieiaa 
and  which  not:  the  interest  was  cast  up  to  tbe 
12th  of  May  ution  83  hills,  so  thai  tbey  moA 
know  they  came  toot  all  fironi  tbe  exetse.  Far 
the  other  point  of  Mr.  Duncombe%  beisj^ 
cashier  of  toe  excise,  had  their  money  io  spede 
and  paid  it  io  exchequer  bills;  the  jury  muit 
consider  if  Mr.  Duncotebe  did  pay  tbem  ai 
comipg  from  the  excisp,  Mr.  Duncombe  net 
bavin?  sicfned  6r  indorsed  them  as  such. 
'  If  Mr.  Duncombe  had  been  in  office  aod  sat 
paid  in  tbe  money,  the  first  inibrmaiioa  oogbt 
to  have  been  for  paying  that  in  other  cwi  ^ 
ftrait  from  the  COB  h^  wif  to  pay  when  nadar 
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peymcDft  as  debtor  aftenvariB  ;  or  if  Mr.  0iio* 
oenka  had  4mA^  Ui  ezeoator  anal  4MTe  hten 
luad  aa  analhcr  Miiar,  awllwaqgte  hate  faid 
lathflaebillsaaAlawlblpajFQBaiit  Bachoyg 
MUtroaeaponaDeBifaDcy  ofalate;  fafelSO 
wiM  tel  oatbe  frame  at'  then,  and  the  naaao 


Tbeo  the  Clanse  was  recited. 

TUs  trauactioD  waa  after  both  the 
whea  halh  of  tfMm  were  in  fbroe.  Aaatbtr 
daaie  pravidea)  that  the  reoaiTera  af  the  reva- 
Boe  ahoald  ODtafaoch  milled  flaaaay  aa  tfattv 
faadm4wirhaadBjiay4hevaloe  of  tboaehaii 
taaay «Ma  that  aAred  iheas,  ao  that  the  re- 
esfeiawcre  nUiged  to  take  exchequer  billa, 
■ad  to  give  mQuey  for  llieai. 

The  aeoood  act  aealpta  them  genewilyear- 
Nat,  iMdudiag^  thethird  aid ;  aMi  aka  at  the 
laMft  af  41m  e(BeheMwr  IhND  the  aaid  ooaaaua- 
■ooen  receirera  eoMctora;  hot  if  it  be  and 
dwM  «»arda  do  not  lake  ia  the  eaahier,  it  ia 
aMdiaanalbcr  plaee,  any  other  peraaii  or  par- 
Mas,  esrtamly  ibia  will  lake  it  in,  no  man  ean 
nsswaida  litgier  than  theae  nmTersal  terma, 
aay  person  in  any  payoMnt  on  any  aoeoant 
whatever;  but  there  ia  yet  a  etroncer  than  dl 
this:  the  act  of  parlhaaeBl  waa  Mr.  Don- 
csBka^ndeyhewaasabjeetlD  take  notiea  of 
tbeosatraolby  wbiehlhey  wore  ta  €«fcang<j 
■R  bills  earning  ^rovgh  any  braseh  of  the  ?«• 
Mveornot.  The  oeeond act,  page 9S8,  waa 
reid,and  page  5ft3.  'Aie  twopvaolamalioda 
were  agreesble  to  this  aet. 

Mr.  Doncombe  waa  far  from  any  fhnd  in 
this  matler,  we  must  open  the  eWdenoa  in  thia 
jB^er  to  remind  yon  of  it,  and  so  went  on  aa 
M>fe.  Mr.  Danoombe  donbted  the  doing  of  it 
«»kea  be  was  oaafaier,  but  Mr.  Barton  bmo  no 
fcniple  to  pay  dieae  biHa  when  aeot  «p  to  him 
n  milled  money  or  bilk.  Bat  when  the  mat- 
^  cama  to  be  questioned,  be  conaoked  the 
ynmbsionera  of  the  eaciae  open  it,  they  dif- 
Jk«dm  opinion  if  they  oooM  take  Ihom  from 
^^noeis  aa  offieeta,  Mr.  Dnneombe  waa  obliged 
to  pay  them  to  the  kinp^  as  cashier  lo  the  com- 
■"■Msnsrs  of  the  excise.  Mr.  Barton  npon 
«!>>  between  the  fthamithelSth  of  May,  i^ 
^«veil  and  took  exchequer  bills,  for  that  whwh 
noold  hare  been  paid  m  miHed  money  or  gni- 
Mfet,  or  speeie  money  reoeiTed  upon  the  excise, 
«M  BIr.  Dnneombe  baring  notice  of  it,  thought 
be  Bii||ht  as  lawfully  pay  them  to  thekmg,aa 
^'  Burton  might  reoehre  tbem  into  the  excise, 
flr.  Borton  pud  in  excheouer  bHls  for  what  be 
rj  'wt  TCoeiTe  so,  but  niere  was  no  notice 
JJ*«>  of  it  He  did  ibr  six  months,  till  the  con- 
^  madetbem  scruple  it,  not thM  they  tbongfat 
^  be  an  offence  in  them  or  any  one  else,  all 
^  oflioers  made  use  of  these  exchequer  faiUi. 
"U*  yw  because  the  contract  waa  made,  they 
f?i5***  ''****•'  ***®y  *ooW  pay  any  but  spe- 
rf^!^  t  we  submit  it  to  the  consideration  of 
Tjw  lardsbip  and  the  jury,  if  Mr.  Dunoombo 
.  2?  J^^  exchequer  bills  of  his  own  he  might 
"*  w\s  paidthem  nnlo  thaJn^  aa  noney.  If 


this  waalhen  the  vaasMadpmetice  and  < 
thaogh  that  would  not  oxcuae  in  all  casea,  yet 
if  Ao  wsfda  of  tho  law  be  with  ua,  aad  if  the 
m— Bnahle  osnatmotiou  of  the  words  of  the  law 
be  on  our  aVanfs  side,  we  bo^  the  jury  will 
not  hamg  Urn  in  guihy.  Jf  the  practice  be 
that  whiSh  wise  and  good  men,  auch  aa  Mr. 
Dnaoombe  is  auppoaed  to  be,  would  have  done 
in  the  like  caae,  we  hape  Ihey  will  not  find  him 
goihy.  IT  there  be  aoeh  words  in  any  act  of 
pariiament  aa  oUigoa  partionlar  offieera  to  pay 
m  the  indhiduai  pieces  of  anoney  they  leoeifs, 
it  ia  beyond  the  memory  of  man  tlmt  ever  an|^ 
one  waa  praaeoBted  for  not  doing  so. 
In  the  aet,  the  f 


atofiaD  (wtiidh  sma  read,  Provided  always^  doo^ 
k  shews  that  they  had  in  their  other  lasr  made 
an  sAtemiien  in  thomeAod  of  paying  itmtathe 
exBheqner;  if  in  the  other  aet «  be  aaid,  it  in 
ta  be  et  the  receipt  of  the  cKDheqaoc,  lie 

^.DMm,  Mr.  D— eaiMAe  hod  a  ligbtte 
pi^ftiyythe  aotof  pariiament  and  pademe* 
tian;  noman  that  read  the piodBBBalMw>eenli 
tall  what  iraa  speeie  and  what  not;  any  mm 
thateamoto  the  exchange  eanld  natimagia* 
that  the  eantmct  was  nawowed,  hff  imaai  Iha  nirl 
of  pariiamant  led  them  iota  tha  mktahe  ;  if  it 
betheirdatytoracctvioit,itbthe4atyer  th» 

Seel  to  pay  it;  botAmrdistittgniahhkcHa 
saybesmaeaahierorthaesoma.  Biitsm 
bare  proved  he  waa  not  aa  then,  aa  thA-Ala 
part  of  the  iBfomMHian  mo^f  All;  bet  if  ho  had 
been  omhiar,  it  was  not  hisdoty  topey  itin 
specie ;  if  be  paid  it  in  current  com  aa  llieae 
bilk  were  et  that  time,  there  waa  no  ftmsd  at  all 
hi  it;  ao  that  that  part  af  the  inlannatiankoiil 
snd  while  ho  wi 


of  the  4 

vent  to  the  cemmiasianera  of  the  aiiaise,  it  waa 
their  payment  and  not  hkr  he  struck  hklal* 
ley,  ao  tliat  the  payment  was  by  them  and  not . 
by  him ;  but  aay  ihey,  they  were  indorsed  in 
fake  nansea,  but  that  appears  ta  be  nothfair  at 
all  by  the  evidence:  the  act  aays  there  shall  be 
indoraed  the  naase  of  the  penon  Ihat^ys,  aadl 
thedayof  the  month,  bet  we  did  not  pa^  it  in 
tfll  ihe  — -—,  indoraed  wiAout  name  ana  date^ 
80  that  thk  indorsement,  auch  «a  it  was,  was  of 
no  signification,  but  the  indorsement  taken  no- 
tice of  by  thk  act  sa^s,  the  inlnest  shall  cease. 

The  biHe  thus  paid  in  were  paid  in  part  of 
the  7,800/.  Mr.  Peters  does  not  speak  ad  idem, 
Mr.  D'Acoata  beKevea  the  bilk  were  the  same 
that  Mr.  I>unoombe  had  from  him.  D'iteosta 
says  the  bflk  that  he  saM  to  Mr.  Doncombe 
were  indorsed,  &c.  but  none  of  those  that  P«^ 
feert  had,  had  names ;  none  of  these  three  par* 
oek  timt  he  had,  had  any  names,  but  one  that 
had  Franer  npon  it.  Those  showed  tothe  juir 
have  no  names:  we  have  the  right  of  the  king's 
snbjeclB  to  make  payments  in  excfieqner  bim. 
There  k  a  nenaky  in  the  law  of  exchequer  biHa 
be  coontenened,  therefore  Mr.  defers  ougtit  to 
make  it  appear  to  the  worid  whence  he  had 
vnoae  miia* 

Mr.  KofHuy.  ^  My  lord,  I  shall  bear  leave  16 
me  material  poiala  ib  tim  \ 
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iImm mre  many  tbiofi  not Uilaikltalkid  of; 
I  shftll  point  tt  the  partMuhr  mtlfln :  Ut. 
that  they  were  Mid  into  the  excheqncr*  that 
they  have  atatad  in  the  iDfonnatm  we  paid 
them  itty  it  moat  be  allowed  a  payneot. 

The  neit  point,  whether  Mr.  DnDComhe  in 
bia  circnmstancea,  might  pay  in  exchequer 
.^iUa,  that  is  not  the  quealion,  thonp^  if  it  were. 
It  ia  plain  by  the  act  be  might  do  it 

The  f  oealioa  ia  thii^  wh^er  Mr.  Dqnoomhe 
who  paid  them  in«.paid  them  in  ac  i i  as  if  they 
had  been  received  m  the  excise  by  him,  and  if 
aa  truly  indorsed  aocordmg  to  the  act,  with  the 
man's  name  that  pays  them  in,  and  the  day 
when  be  pays  them;  thev  are  poaitive  we  did 
do  so;  we  are  positive  to  the  contrary;  wed»> 
Urered  Mr.  Peters  sevem]  paroeb,  one  parcel 
indorsed  with  the  men's  namea  and  the  ibys 
when  paid,  these  we  tohl  him  we  reea?ed  from 
the  excise.  This  mabes  an  end  of  this  inibr- 
D,  if  our  witnesses  prore  it 


that  by  bis  own  erideiice  it  waa  impossible  it 
aboold  be  paid  b,  as  received  by  us  tor  excise, 
Ibr  the  act  enjoins  the  indorsing  to  stop  the  in- 
larest,  but  Peters  allowed  interest  for  these  bills, 
tin  tbelSth  of  May ;  Mr.  Duncombe  was  dis- 
chanped  the  7th  of  May,  Mr.  Burton  came  in 
bia  |dace,  and  told  Peters  who  knew  this,  that 
1m.  abould  aHow  them  oc  «t  to  the  19tb,  when 
Mr,  Duaoombe  was  discharged  on  the  7th« 
niia  demonstrated  that  be  £d  not  tell  Mr. 
Patera  that  he  received  all  those  biHs  for  ex- 
dsa;  he  could  not 'tell  him  he  received  them 
that  day  for  excise ;  thia  is  positive  proof  in 
the  matter. 

IVeobeerve  further,  that  Peters  witnesses  he 
took  the  bills  bv  consent  and  delivered  them  to 
Us  man;  hediil  not  aak  him  if  tbey  were  right, 
lie  hath  a  memory  for  that,  but  though  be 
knows  Mr.  Dnnoombe's  servants,  be  cannot 
nmember  which  of  them  brought  the  bills  to 
him.  But  we  have  the  servant  here  who  will 
refresh  his  memory,  when  Mr.  Dunoombe's 
•ervant  brought  them  those  bills,  they  say  they 
had  not  seen  the  act  of  parliament,  and  that  tfa!e 
lords  of  the  treasury  had  given  no  directiona  in 
it.  We  diall  read  the  kins 's  pvticlamation  of 
the  83d  of  April  1697,  to  shew  that  ^we  were 
mistaken,  we  were  led  into  it,  by  the  beat 
exposition  of  the  act  of  parliament  that  oouM 
be.  Then  the  proclamation  waa  read  recilittg 
all  the  clauses  or  the  act. 

Sir  jB.  Shower  obserred  upon  it,  that  nothing 
could  be  more  plam,  but  least  the  officers 
should  mistake,  though  be  oonid  not  tell  how 
Peters  could.    It  says  we  do  hereby,  &c.  en* 

lia  ^.^  aod  tellers.     There  is  Mr.  Peters. 

e  have  this  for  us,  what  can  be  {plainer  ?  It  is 
plain  by  this  first  witness,  there  is  no  fraud  in 
tar.  Duncombe.  This  man  told  them  that  the 
bills  had  not  passed  the  excise ;  theo,says  be,  I 
cannot  receive  them,  but  he  cannot  tell  why.  It 
is  phunly  contrary  to  the  proclamation,  which 
aqjoioed  him  to  receive  them.  Peters  should 
have  iMon  if  the  bills  had  been  regukrly  in- 
docied,  he  took  them  upon  credit ;  and  bere- 
upoD  it  la  alledged  against  us,  that  we  piud 


ft^ 


raettvedfrom  the 
Mr.  jHaftaMrti 


vaaiftii^^adlMm 


is  ebsr|{c4 


with  kasemng  the  credit  of  the  exefacqner 
and  of  the  exchequer,  but  if  the  fact  be  do 
ful:  if  this  might  have  been  ddne4»y  law  that 
he  liath  done.  If  it  had  been  >  enacted  gcse- 
rally  before,  if  allowed  by  ttieconmisnoamof 
the  exdae  afierwards,  and  by  the  directioB  of 
the  lords  of  the  treasury.  It  is  hard  fbr  Mr. 
DunoondMrto  be  prosecuted  for  soch  aa  oT- 
fence :  what  lie  did  waa  done  m  amoy  is- 
stances  before,  but  whether  their  prsctiee  any 
exouse  him  there  is  no  necessity  of  ewpuiisf 
into  or  of  rdying  upon,  that  he  »  sbisdy  jsi- 
tified  by  the  law,  though  whereapenmiiiB- 
dieted  for  a  fact  in  its  own  natare  daubtfal,  lb 


practice  of  othera  may  give  some  light  towvdi 
the  vindicatiBg  or  condemning  him.  Thoogh 
Mr.  DnnconaSe  be  ao  nidictea,  there  is  nstmt 
fact  alledged  againat  him  aafBdepttsiadaei 
the  jury  to  beliere  him  guilty. 
The  inforaoation  ia  not  fbr  bia 


iwp»ytt(rt 
>,  the  act  IS  a 


billa  aa  money,  or  if  it  were,  the  act  it  aftll 
answer  to  it.  Had  Mr.  Duncombe  been  is* 
dieted  for  that,  the  answer  roust  have  bcm 
the  act  itself;  and  anpposmg  this  fact  bad  beea 
designed  to  be  done  before  &e  act,  it  couU  aol 
have  been  better  excused  than  by  this  act 

The  exGbe([|uer  billa  were  not  folsdy  ia- 
domed,  the  informatMm  ia  mistaken  ui  tktt 
point;  there  ia  no  other  indofasmeat  bei 
what  the  act  describes,  and  a  name  wilhrnl 
a  day  mentioned  is  nothing  ;  it  waa  their  Isttlt 
they  took  them  aa  paid  into  the  excise,  Ibr  sot 
looking  upon  the  9d  parcel  they  paid  tbeoi  ia 
aa  beingtruly  indorsed.  It  ia  the  most  sbraid 
thing  in  the  earth,  that  we  aliould  oome  to  pt; 
bills  that  had  not  tlie  day  of  the  month  opos 
them  as  if  they  had  been  paid  into  the  exoic^ 
aa  if  we  had  not  common  sense  to  see  tbsttke 
exchequer  could  not  be  imposed  upon  in  that 
manner. 

In  the  next  place;  it  would  not  have  beea 
criminal  had  he  paid  them  so.  If  a  parsoo  bad 
received  money,  and  told  tliem  that  he  did  re- 
ceive money  tor  the  excise  but  bills,  thea  thejf 
had  proved  their  information,  but  they  it?  hi 
paid  them  in  as  if  they  had  been  reoeif  ed  ftr 


I 


Your  own  witnesses  put  it  wholly  opes 
these  two.  If  you  fail  in  proving  those  t«o» 
tlien  we  must  leave  it  to  the  considerstioB  ef 
my  lord  and  the  jury,  whether  you  haveprovcd 
your  information,  llie  1st  witneis  says,  Mr. 
buncombe's  ser?ant  disowned  it,  and  tbere- 
fore  be  would  not  take  them,  the  other  witness, 
hetak^them;  so  that  what  is  criminal  ia  done 
by  the  witness,  be  commits  a  notorious  ftaed  la 
justify  himself,and  makea  folse  mdoffsemeotaas 
if  we  had  done  it 

Mr.  Ifi^nciay.  How  for  the  fact  charged  ia 
the  information  is  criminal  hath  been  laigdf 
takennotioeof.— It  is  manifest  firomD'Acsata'i 
evidence  that  he  waa  the  forst  person  that  msde 
a  contract  about  exchequer  bills ;  now  the 
knrda  of  the  excbeqocr  themselvei  did  not  km« 


L.  C.J.  The  qlintifHi  is^  whether  thekiof'e 
reoeker  havinff  eelbelly  in  faisliands  the  king^ 
money,  whether  he  cen  detain  their-money  to 
hiB  own  nie«  and  pay  the  king  in  exchequer 
bilk,  and  if  those  receiTere  be  robbed,  whether 
the  king  most  actually  answ^  it  If  a  bailiff 
reoeivee  his  master'a  rent  io  the  country,  and 
keeps  the  money  in  ha  hand  till  he  can  con- 
Teniently  pay  it,  if  he  be  robbed  in  the  meui 
timb  he  shall  be  allowed  it  upon  his  account; 
but  if  he  put  the  money  into  another  man's 
hand,  and  that  man  be  robbed  of  ity  he  might 
be  accountable  for  it;  so  that  I  do  not  see  th« 
law  allows  the  king's  oflter  Io  convert  the 
king's  money  to  his  own  use. 

Then  the  199th  page  of  the  AcT  was  read. 

Mr.  Brtmn.  Mr.  Peters  tells  it,  he  ohama 
himself  with  so  much  money;  it  is  impossmla 
the  king  should  be  deceived,  for  Mr.  Ptetem 
discharges  Mr.  Duncombe  of  so  much  money 
paid. 
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what  success  diey  would  have»  therefore  they 
nMke  a  contract  with  Mr.  D'Acosta,  allowing 
him  a  large  exchange  and  discount  upon  the 
IhIIs.  He  tries  among  the  brokers  now  he 
could  put  them  off,  end  at  last  finds  out  Mr. 
Oaocombe  knowing  him  to  be  a  monied  man, 
tod  at  D'Acosta's  request,  Mr.  Duncombe  look 
flome  of  tliose  bilU  at  5/.  per  cent,  discount, 
vhicb  is  much  less  than  ihe  lords  of  the  trea- 
«tny  had  discounted  to  Mr.  D'Acosta,  this  is 
plainly  to  advance  the  value  of  those  bills  4 
sod  the  next  Contract  Mr.  D'Acosta  made  with 
the  lords,  it  was  fer  a  much  less  value,  so  that 
it  was  for  the  particular  reputation,  that  Mr. 
Bnocombe  gave  to  those  bills  that  they  were  not 
JBore  undervalued.  It  is  nhun,  then,  tnat  he  did 
not  diminish  the  credit  ur  the  exchequer  bills. 

la  the  next  place,  it  is  as  plain  that  the  king 
was  not  defrauded  for  the  discount.  I  must 
pay  it,  says  your  own  witness.  The  interest 
nost  he  allowed  to  Uie  time  they  were  brought 
in,  tberets  no  contradiction,  no  deceit  there ;  so 
Uut  it  is  manifest  that  as  the  fact  was  not  cri- 
nisal,  nsither  vras  it  done  for  any  such  pur- 
pose as  to  defraud  the  kiug. 

If  in  the  country  collectors  and  receivers  had 
cash  in  their  hands  from  old  money  carried  into 
the  cooatrv  mints,  and  they  give  oills  in  Lon- 
don for  gold  or  new  milled  money,  yet  the  mer- 
chants pay  it  in  those  bills.  Consult  the  king's 
sonnsel,  they  will  ted  you  that  it  would  give 
sredit  to  those  bills  for  the  exchequer  to  take 
than,  and  if  so  it  was  beyond  contradiction  an 
adTancement  of  their  reputation  for  Mr.  Dun- 
oomlw  to  buy  thoee  exchequer  bills. 

Mr.  fyrcf.  I  shall  put  your  lordship  in 
nind  of  a  case  that  was  before  your  lordship 
in  iheGuildhall  of  London,  but  I  do  not  offer 
it  as  the  offence  in  evidence.  Dyer  the  news- 
writer  bad  an  information  preferred  against  him 
•shaving  wrote  a  news-letter,  with  a  design  to 
sista  slur  upon  the  justice  of  thekinffdom, 
concerning  tne  prosecution  of  the  ffenuemen 
for  the  Lancashire  plots,  and  saying  Aat  in  Mr. 
Standish's  house  there  was  so  many  arms 
iboad,  that  is  to  eaY,80  many  birding  pieces,  so 
many  bunting  saddles,  &c.  but  there  was  no 
foch  things  ftmnd :  though  this  would  have  been 
to  offence,  if  it  had  been  charged  that  he  did 
it  with  a  design  to  scandalize  the  justice  of  the 
Bation,and  as  not  having  toM  the  whole  truth, 
M  having  charged  it  upon  the  folsity  of  the 
ioforaiation,  he  was  acquitted. 

L.  C.  J.  Yon  mistake  it;  it  was  upon  a  mis- 
tike  of  the  session  of  gad  delivery  that  he  was 
•cqnitted;  the  meaning  of  the  indictment  was 
(or  ridiculing  the  Plots. 

Mr.  E^res.  I  submit  it  to  your  lordship ; 
^qnestaon  n6w  before  us  is,  if  there  hath 
wen  any  fraud  or  deceit  committed  by  Mr. 
Dnnooiniie,  what  a  condition  would  manypeo- 
Fje  be  in  ?  if  all  that  owed  the  king  money, 
would  have  informations  brought  against  them 
here  ui  the  court  of  fCing's-bench,  that  they 
^Te  not  paid  the  king's  money  in  specie  but 
Mils,  with  a  design  to  lessen  the  credit  of  the 
ttchequer  or.  to  defraud  his  miuc^^J* 
4 


Mr.  Attorney.  Let  them  go  on  regidarly  ; 
sometimes  they  go  on  with  law  and  then  with 
matter  of  frust ;  let  them  go  on  with  their  evi* 
deuce  first 

Mr.  Brown.  This  we  .prove,  that  Mr.  Petevs  ^ 
was  teller ;  then  that  he  received  those  exche- 
quer biUs  from  us;  that  he  owns  the  receipt 
of  them,  and  those  bills  so  received  are  thrown 
down  into  the  tallev-office,  and  a  talley  it 
Struck  from  them,  whereupon  Mr.  Dnncomba 
hath  his  quktu$;  for  that  the  mistake  is  in 
Mr.  Peters,  and  not  in  Blr.  Duncombe,  for 
Peters  ought  not  to  have  taken  them  if  they 
ought  not  to  have  been  taken,  but  it  is  plain  he 
chaiges  himself  with  the  money  actually  re« 
oeivS,  so  if  the  king  was  no  sufferer  by  thie 
transaction,  we  shallshow  that  Mr.  Duncombe 
was  very  foir,  and  if  they  had  not  been  wiHul 
in  the  tlung,  they  might  have  distinguished  be* 
twixt  thoee  that  were  regnlarW  indorsed  a» 
coming  through  the  excise  and  those  that  weiv 
not. 

Then  the  IdOth  page  about theCapitation  Act  . 
was  read,  afterwards  the  3nd  paragraph. 

Sir  B.  Shower  observes,  that  the  1st  act  not. 
only  allows  them  to  pay  exchequer  biOs  in  for 
the  atdS|  but  aUows  tne  payment  of  them  from 
those  who  have  the  receipt,  the  receivers  havm 
the  liber^  of  paying  it.  Read  the  next  efauise^ 
we  shall  shew  yoor  kirdship  that  the  king  de- 
sires those  bills  rather  than  money* 

Then  the  Clause  was  read. 


Sir  r.  Powtf.  Your  lordship  sees  that  vpom 
the  first  act  adapted  to  pay  the  aids,  noney  waf^ 
scarce  in  the  country,  and  therefore  it  makes 
those  bills  not  only  payable  by  those  that  fia- 
ceive  the  revenue,  but  a  braach  of  their  trust  if 
they  did  not  exchange  these  hillB  for  monejTt 
so  that  if  I  had  exdiei|uer  bills,  I  go  pwstnlly 
to  these  men  the  receivers ;  anid  say,  take  yoa 
the  bills  and  give  me  money  for  them,  and 
thev  arepbligM  to  it  to  give  credit  Io  the  hitts, 
and  to  stop  the  intecesl  due  iipeo  then  fioDA  the 
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kMf.  If  tbebUb  be  not  hmifkt  Id,  tfiea  the 
ressifw  kept  Ike  BMMey  aod  tbe  bills  paid  m- 
lerMt^aoUiatitis  better  fer  tbekisf  to  bafe 
the  bilk  tlMo  tbe  inqney. 

X.  C.  J.  Bat  soppeee  eacbeqner  bille  cone 
te  tbe  seoeiver,  end  tbe  reeeiTer  buyt  tbeee 
bills,  dees  be  do  well  io  tbaC  ? 

air  r.  Povtf.  Yes,  be  defrauds  not  tbe  kiag» 
Ibr  i£Mp«  Duaoooibe  bed  btoaj^ht  bis  money 
Uk  Westainaler-ball,  I  or  any  man  migbi  bat»e 
etopped  him  and  deeianded  money  for  ezebe- 
qaer  biU%  and  it  would  bate  been  a  fault  ia 
bkn  net  to  have  giren  me  money  for  tbem. 

M^.Attarne^  Theezleot  of  the  Aotisn^ 
furtbor  tban  to  money  neid  on  tbeduty  charged 
tbat  session.  Read  tne  clause,  page  132.— 
«« And  be  if  Ibrtber  enacted,*'  &c 

'Then  was  read  tbe  i^d  act,  page  384. — *^  And 
%rbereas  by  an  act^"  &c. 

fiir JlJAsaper.  Tbie dense k plain, it oogfat 
to  bare  been  paid  into  tbe  excbeqoer  without 
aeminy  iaie  anv  ether  aid,  and  he  shall  be  el- 
loaned  iatflaeie.tift  iibe  peid  into  the  eicbemier, 
eo.  thaiiiie  payable  arto  the  esMfaequer  witfaout 
oomittg  into  any  branch  of  tbe  revenue. 

Then  the  next  clause  was  read.— **  It  is 
hereby  enacted;"  ^c. 

Then  page  388. — •*  ^wided  ahrays,**  &c. 

Then  page  523.—'*  Prorided,  nerertbeless,*' 
eft. 

Then  psge  59S. 

Then  the  Phichmalfon  of  <3d  April,  i69r, 
which  sir  E.  Shower  obserreil  was  before  tbe 
12th  of  fif  ar,  the  time  when  HV.  Duncomhe  is 
*  accused  of  bavhig  defrauded  the  king,  and  that 
Mr.  liters  wae  enjoined  by  that  proclaoiation 
10  takethem  as  si  toller. 

.  Mr.  Mmtiu^  Snbeeqnent  la  this,  these  ia  a 
elMse  in  anoChcv  act  already  read.-— «— Then 
thaPuwiamstienof  Jaiy  30th,  IdftT,  was  rsad. 
--i^^We^Da'Unstst  upon  these  things  to  jastify 
the  foct,  but  to  shew  tbat  this  was  the  general 
macticaof  alLpersouf  whatever  to  take  those 

CUl  BIr.  Cook»  Mr.  Sheldrack^  and  sic  John 
Foeh. 

Ms  T.  Pbtm.  We  shall  now  pvove  thai  there 
wmm  UHa  dMwa  by  aiaay  m  the  oonntry. 
Mr.  Jiieldi'SiJi,  pmgr  acquaint  my  lord  and  the 
VOKX^  whelfaor  aiMnnoavesa  m  the  eoaatry 
had  the  prodoet  af  sM«  aMMwy  laoeined,  peid 
back  to  them  in  milled  money,  whether  when 
they  draw  bills  upon  mercKants  in  London  for 
sail— th  Milied  money  of  the  Ung'a  ui  their 
hinds^  dMittievdrawi  these  bills  eapressly  to  be 
pMtfa  miUea  moa^  and  gold^  and  whether 
they  eannr  with  exobeqaer  bills,  if  yon  toek 


slla«mHle  theai  psg^  money  ? 
Asttreab.   laMay,l«9r,IhadappU- 
nninto ma,  kaviv  the  can  otthe  bills 
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aoqnamted  him  with  il ;  ha  teld  ma 
there  was  a  new  cashier  a  cooling  in,  and  be  was 
A  gouig  out,  and  therefore  bid  me  pat  them  off 
for  a  day  or  two,  tellng  tbem  that  I  was  to  re- 
ceive directioiis  from  the  new  cashier,  and  ^ 
we  could  not  receive  bills  yet,  becaase  tbe  slate 
of  the  accounts  of  200,000^  or  thereabontswas 
io  be  made  up  and  transferred  betwixt  Mr.  Dea- 
combe  and  Mr.  Burton;  On  the  17th  of  May, 
about  11  o'clock,  Mr.  Duoeombe  came  ts  tbe 
office,  tbe  transfer  was  made,  and  all  the  bills 
and  notes  examined  by  Mr.  Barton  and  his 
brother,  and  as  soon  as  they  were  satkified  thert 
were  btUs  to  answer  the  sums,  Mr.  Burton  dii- 
charged  Mr.  Uuncombe. 

Sir  T.  Pesif.  Had  you  ever  any  diiediam 
about  taking  eschoiaer  biUs? 

ShtUtack.  BIr..Burtontoldma  that  the  ex- 
chequei  bills  being  newly  issued,  it  was  neces- 
saiy  to  credit  them  as  much  aa  we  ooaid  ;  tbe 
same  directions  were  given  to  the  biU-mea, 
and  I  toU  them  it  was  praper  they  ahoaldatp 
tend  the  new  caabier  for  bis  orders. 

Sir  T.  PooMi.  What  money  did  yaa  reoeifa 
in  eicbequer  bills  .^ 

SkMrack.  From  the  7thaf  May  tnthessa 
of  October  we  received  exchequer  bifla  in  all 
payments,  making  247,3211.  9u  ^d,  many  oC 
thm  bills  made  payable  m  gold  and  nulled  mo- 
ney, the  vahie  received  from  the  coUecton,  ex- 
prsseing  whence  they  paid  them  i  there  am 
two  or  thna  thai  enter  them  before  they  oome 
to  me,  that  can  witness  the  same  thing. 

Sir  r.  Povif .  How  much  did  yen  raoeive  in 
gold  money  during  the  time? 

SheUmck.  Between  7tb  M17,  1697,  and  die 
32d  of  October  thai  we  were  oiderad  to  take  no 
more  excbeqoer  biUs,  we  took  9%9TTL  lU, 
tl4d»  in  gold  and  milled  money. 

Sir  r.  PoBiM.  Was  this  ail  known  to  tbe 


Skeidrack.  I  gave  them  an  account  of  it  all 
under  my  own.  hand,  and  particuarly  the  days 
when  the  aums  were  received,  so  much  in  ex- 
cheyier  bills  and  so  much  in  milled  money. 

Sir  31  Powif.  Did  they  ever  lefrove  yon 
for  it? 

SkeUrMk.  No,  Mr.  DnaconOie  metme  sooa. 
after,  and  asked  me  how  1  liked  Mr.  Burloo, 
our  new  eaehier ;  I  anewered  him  I  took  bim 
to  be  a  very  honest  gentleman.-  Then  he  aslLed 
me  what  I  did  about  eieheouer  bOla?  I  an- 
swered, thatx  Mr.  Barton  oroered  me  to  take 
them  in  all  payments.  Betwixt  the  7th  of  May 
and  tbe  12tb,  we  reoeived  4^000^  in  exchequer 
bills>  upon  several  bills  of  eKchanga  drawn  from 
tbe  country  by  several  receivers,  soma  of  diem 
payable  at  20  and  30  days  after  dafee.  FNNa 
tbe  29d  of  May,  we  had  biUs  in  hand  for 
100,000/.  most  of  them  according  to  the  same 
time,  at  28  or  30  days  afWr  dat^  or  sight,  so 
that  it  vras  40  di^s  bdbre  they  became  doe, 
and  were  not  usually  paid  in  thiee  weeks  after, 
and  then  paid  in  exohequer  btlla  and  the  dis- 
count of  7i  per  cent. 

Sir  T.  Povts.  It  was  better  for  the  eMae/ta 
be  in  the  country,  audi  fi»  tiiekii^  to  have  tb« 
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biHs,  for  wheo  they  came  in  ttie  interest  ceased 
ruDniog  oo  in  the  country,  so  that  they  did  it 
io  coDsideratioo  of  the  king's  interest. — Mr. 
Sheldrack,  when  you  bad  bills  drawn  at  SO  days 
agfat,  would  they  have  paid  ttiem  sooner  if  you 
bad  taken  it  in  exchequer  bills  ? 

Sheldrack.  No. 
.  Sir  r.  PowU.  How  do  you  know  that  ? 

Sheldrack,  I  am  chart^ed  with  all  bills,  and 
bare  given  out  bills  several  times,  and  the  king 
being  to  pay  5d  per  cent  per  day,  it  looked  like 
a  great  abuse,  and  they  ought  to  have  given 
general  directions  to  their  collectors  to  pay  it  at 
KX  days  nght,  upon  which  sir  John  Poach  and 
«tbers  ordered  us  to  alter  the  method  of  it  ac- 
cording to  the  tradf  of  the  country,  and  ordered 
me,  if  bills  were  not  paid  in  twelve  days  after 
tbej  became  due,  to,  return  them  to  toe  col- 
lectors they  came  from. 

One  of  the  King's  Counsel.  Mr.  Sheldrack, 
you  did  take  exchequer  bills  from  the  mer- 
chants instead  of  these  bills,  did  you  ever  know 
any  money  brou{|[ht  up  to  town  by  the  receivers, 
aod  exchequer  bilb  brought  into  the  revenue 
instead  of  money  f       r 

Sheldrack.  I  know  nothing  of  that. 

Sir  T.  Powis.  Those  merchants  that  accepted 
Mis  in  milled  money  and  gold,  if  you  had 
called  opon  them,  they  were  not  able  to  pay  it 
in  money  at  the  end  of  the  time  if  you  would 
Qot  bare  taken  bills  from  them? 

Sheldrack.  1  lost  twenty  of  the  best  mer-> 
ebants,  that  pftitl  800,000/: ;  Mr.  Walker  and 
oompaay,  Samuel  Trowel,  Joaiah  Ililyard,  Sec. 
because  I  would  not  take  any  more  exchequer 
bills. 

Sir  T.  Powis.  Did  yon  use  to  exchange  ez- 
cbeqoer  bills  brought  to  yon? — Sheldrack,  No. 

L.C.J,  You  make  much  of  this,  because 
bills  expressing  to  be  paid  in  gold  and  money 
were  paid  in  exchequer  bills,  was  it  therefore  a 
good  payment  ? 

SkB.  Shower.  These  collectors  carried  in 
old  money  to  the  mints ;  tbev  had  it  recoined, 
and  instead  of  sending  it  up  they  get  good  bilb 
Tor  it  payable  io  money  or  gold,  and  yet  mer- 
chants |Mud  it  into  the  excise  in  exchequer  bills ; 
this  shews  that  it  was  the  public  practice. 

L,  C.  J.  But  you  seem  still  to  infer  that  it 
was  a  good  and  lawful  payment,  and  would  ino- 
pose  so  upon  the  court,  but  we  tell  you  it  was 
not  so,  there  was  no  necessity  of  taking  it  so, 
the  merchants  were  obtiged  to  pay  them  in 
ttiUed  money  or  guineas,  hut  this  that  you  talk 
of  b  done  by  consent,  whereas  you  alledge  that 
it  was  good  in  law. 

Another  of  the  King's  Counsel.— Be  consnlt- 
^bis  merchants  about  it ;  he  thought  it  was 
best  to  give  credit  to  those  bills,  but  they  did 
tiot  aay  that  it  was  to  be  done  by  law. 

Mr.  Montague.  Mr.  Sheldrack,  when  the 
collectors  paid  money  in  the  country  had  they 
aot  the  beneat  of  discount  in  it  ? 

Sheldrack.  No  doubt  of  it ;  the  collectors  one 
naU;  and  the  merchant  one  half. 

Sir  B.  Shower.  We  say  it  was  ao  far  from 
Ming  a  cheat  that  it  was  advantageoof  to  the 
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king ;  we  do  not  urge  it  that  it  was  a  good  pay^ 
ment,  but  that  it  was  the  opinioif  of.  those  thai 
were  trusted  with  the  king's  revenue  to  make 
their  bills  current. 

X.  C.  J.  Tliey  had  authority  to  do  so. 

Sir  JB.  Shoa:er.  They  had  no  more  than  the 
law  ifave  them. 

Sir  T.  Powis.  All  that  we  use  it  for  is  this : 
we  are  charged  with  fraud  and  a  design  to  de*- 
ceive  the  king,  whereas  it  appears  that  those 
officers  Entrusted  with  the  revenue  thought  it  so 
far  from  being  so,  that  when  they  saw  hills  to. 
be  paid  in  milled  money  or  gold,  they  looked 
upon  it  to  be  no  deceit,  but  allowed  it. 

Sir  B.  Shower.  Mr.  Duncombe  did  not  do  it 
till  Mr.  Burton  did  it. 

Another  cfthe  Defendant's  Counsel.  Did  the 
priceofexcnequer  bills  rise  or  fall  afler  you 
were  forbid  taking  them? 

Sheldrack.  They  fell.  - 

Q.  Had  you  any  directions  from  any  body 
else  but  Mr.  Burton  about  them  ? 

Sheldrack.  No.. 

Q.  Had  you  any  directions  to  indict  any 
body  ft»r  it  ?Sheldrack.  No. 

Q.  To  sir  John  Foach.  What  applicatioii 
was  there  made  to  you  and  the  other  commis- 
sioners of  the  excise  about  these  exchequer  bills? 

Sir  John  Foach.  Mr.  Burton,  in  two  days 
after  his  entrv  upon  his  office,  came  and  ac- 
quainted us  that  there  were  a  great  many  bills, 
as  Mr.  Sheldrack  says,  and  the  merchants 
would  not  pav  them  but  in  exchequer  bills,  upon 
which  we  debated  it  amongst  ourselves  and 
consulted  the  act ;  and  upon  the  clause,  p.  S84, 
some  were  of  opinion  that  the  parliament  had 
made  exchequer  hills  silver  and  gold;  upon 
which  we  represented  it  the  Tuesday  morning 
following  to  the  lords  of  the  treasury,  and  dis- 
coursed with  them  an  hour  or  two  upon  iL 
The  lords  debated  it,  whether  the  law  was  so 
or  not,  and  at  last  desired  that  Mr.  Attorney 
and  Mr.  Solicitor  should  attend  on  the  Tburs- 
daj^  following,  when  Mr.  Burton  and  Mr.  Knot 
waited  to  know  their  opinion,  and  tbev  told  mt 
the  lords  had  given  directions  to  taxe  them  f 
after  which,  they  were  taken  to  a  great  many 
thousand  pounds  without  any  contradiction.    , 

Q.  How  did  you  know  the  lords  of  the  trea- 
sury ordered  it  so  ? 

A.  We  gave  credit  to  Mr.  Burton,  who  told 
us  so. 

Sir  T.  Powis.  Had  you  any  directions  froii^- 
the  treasury  to  the  contrary  P 

A.   Not  till  October  following. 

U.   Did  you  attend  the  lords  often  ? 

A.'  We  attended  them  every  week;  they 
knew  that  such  payments  were  made. 

Q.  When  was  it  that  you  first  attended  them 
about  it? 

A»  It  was  betwixt  the  7th  and  12th  of  May, 
a  day  or  two  after  Mr.  Burton  came  in. 

Sir  T.  Powis.  The  lords  of  the  treasury  gave 
power  fo  issue  out  those  bills  in  such  a  method 
as  they  thought  proper,  but  could  not  vary  it 
from  the  act  of  parliament,  so  that  there  was 
nothing  to  make  it  criminal  but  the  opinioy  of - 
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tbe  lords  of  the  treasDiy,  mod  of  the  eonnif- 
•ioDeri  of  the  excise. 

JLC.J.  Most-wetheidbrebeortfie  same 
opioioo? 

Sir  r.  Pevis.  No,  we  do  ool  say  so;  hot 
the  jurjr  most  not  think  that  we  aeled  frando- 
leotly  lo  tbe  matter. 

Another  of  the  Defendanrt  Countd,  It  was 
the  general  opinion  at  thai  time,  and  constantly 
practised,  the  lords  of  tbe  treasury  approved  it 
in  payments,  and  tbe  commissiooers  of  excise 
accounted  constantly  before  the  lords  of  the 
treasury. 

Mr.  Cooper,  Sir  John  Foach,  npno  what 
consideration  was  it  that  those  bills  were  al- 
lowed to  pass ;  yoQ  were  menttoning  some  rea- 
sons of  stale  nby  these  bills  were  allowed  to 
betaken? 

J.  Some  were  of  opinion  we  coold  not  by 
law  receire  them,  others  thoogfat  it  was  lit  to 
gife  them  credit. 

Q.  You  said  there  were  some  merchants 
refused  to  pay  money,  but  only  in  exche^aer 
bills? 

A,  Mr.  Barton  told  us  he  was  so  informed 
by  bis  officers. 

Q.  That  was  then  one  reason  why  they 
were  received  ?  • 

A,  Tbe  lords  of  the  treasury  permitted  as 
to  receiTC  them  till  October  following,  that  we 
were  prohibited. 

*  Q.  Was  there  no  notice  taken  that  yon  had 
received  them  so,  by  those  that  prohibited  you? 
A.  Never  that  I  beard  of 
Sir  B.  Shower,  It  was  reckoned  good  pay- 
tnent  in  every  body  but  Mr.  Donoombe.  Call 
Mr.  Fitch,  Mr.  Sturton,  Mr.  Dawtree,  and  Mr. 
Milner. 

Q,  Mr.  Milner,  what  do  yon  know  of  the 
payment  of  excheqoer  bills,  for  bills  drawn  in 
inuled  money  and  guineas  ? 

A.  I  had  all  from  one  Petit  in  1697,  and  he 
told  me  if  I  would  I  might  pay  those  bills  in 
axchequer  notes,  which  accordmgly  I  did  for 
what  bills  I'faad  drawn  upon  me  to  be  paid  in 
new  money. 

Q.  Bid  they  insist  upon  it  that  yoa  should 
doso? 

"  A.  They  came  to  me  and  told  me  I  nugbt 
doso. 

L,  C.  J.  They  were  his  friends;  suppose  a 
man  be  bound  to  juiy  worth  in  guineas  and 
%ilver,  will  paying  it  in  exchequer  bills  be  a 
good  payment,  or  a  rule  Ibr  others  ? 

Sir  B,  Shower,  No,  we  do  not  aay  that  this 
is  to  be  our  rule,  but  we  say  that  ihose  tiiat 
Consented  to  take  exchequer  bills  in  lieu  of  gold 
and  money,  derigoed  the  public  benefit 
'  L,C,  J.  Had  Mr.  Buncombe  the  same  de- 
sign? 

Sir  B,  Shower,  Certainly  he  had,  for   we 

obliged  Mr.  B'Acosta,  who  miffht  otherwise 

have  gone  to  the  brokers  with  his  bills,  and  then 

.    they  would  liave  been  10  or  12  per  cent  dts- 

count. 

L,  C.  J.  It  is  imposinff  npon  the  court  to 
say,  becaosa  some  did  S  that  therefore  it  is 
Uwfol. 


8w  Tko.  Povu.  We  are  not  no 
they  thought  law,  but  proving  that  they  did  not 
thinkitalrand. 

JL  C.  J.  You  arein  the  right  saw. 
Sir  Tko,  Powtff.  Mr.  Fitch,  what  nombertf 
exchequer  bills  were  there  aetoally  recoredtt 
the  excise  offioe  ? 

A,  I  was  employed  by  Mr.  Bonoomk 
about  the  exchequer  bills;  there  came  aoooa- 
deraUe  nuanber  of  them,  there  wastobetbs 
name  of  the  person  or  his  servant,  and  thecals 
npon  these  that  were  paid,  and  acoordin^y 
there  were  bills  thus  regidariy  indorxd  for 
1,500  and  odd  poimds. 

Q.  John  Cook,  do  yo«  know  any  thing  «f 
the  payokent  of  the  same  bills  mio  tbe  a- 
chequer  fromMr. Bunoombe  to  Mr.  Pelm? 

/.  Cook.  On  tbe  19th  of  May,  1697,  Mr. 
Buncombe  received  exchequer  bdh  from  Mr. 
B'Acosta,  and  going  to  the  exdieqoer  to  pay 
them  to  Mr.  Petera,  told  him  be  bad  two 
parcels  of  bills,  one  of  them  that  had  passed 
the  revenue  and  the  other  not :  one  parcel  ef 
l,dOO  odd  pounds  that  came  firom  the  excas 
office  was  indorsed,  and  the  other  parcel  fnax 
B' Acoata  came  not  through  the  excise  office. 

L.  C,  J,  Bid  you  hear  Mr.  Buncombe  say 
so  distinctly  ?— J.  Yes,  my  lord. 

One  q(  the  BrfendanVi    Coiauei.    Tbey 
were  divided  into  parcels ;  the  ftct  siietb  it    i 
L.  C.  J.  Were  the  bills  delivered  by  yoo,  or 
by  Mr.  Bunoombe  ? 

Cook,  I  earned  them,  hot  my  master  deli- 
vered them  with  his  own  hand,  and  told  him 
the  difference  betwixt  them. 

Mr.  Attorney,  Call  Mr.  Peterk  Mr.  Pcten, 
astoMr.Cook? 

A,  I  knew  nothing  of  him  or  of  his  rdstion  t» 
Mr.  Buncombe  ;  I  knew  not  if  I  saw  him  tint 
day  or  not,  but  am  poaitive  Mr.  Buncombe  did 
not  ddiver  me  tbe  bills ;  it  was  either  Stestor 
Romney. 

Q,  Are  you  positivelhat  Cook  was  not  dier^ 
when  you  received  the  btlls  ? 

A,  I  cannot  be  positive  that  Cook  was  not 
there,  but  I  am  positive  thnt'Mr.  Bunoomba 
was  not  there  when  the  bills  were  delivered. 
'    (2-  When  was  it  you  saw  Cook  first  ? 

A,  I  saw  him  a  day  or  two  after,  bat  kiwv 
him  not  to  be  bia  servant,  and  some  time  aAer 
I  bad  charged  myself  with  the  money,  I  »v 
Mr.  Buncombe  come  in  at  the  wicket  gate  of 
Westnrmsterball. 

Q.  Was  Mr.  Buncombe  there  when  the  \A 
were  broueht? — A,  No. 

Q,  Cook  swears  he  was  there,  and  ioM  jn 
the  difference  betwuct  the  bills  expreiriy  ? 

A,  I  do  not  know  that  I  saw  him  at  that 
time. 

Sen.  Darnel,  Was  there  any  tfamg  said  thai 
the  bills  he  had  from  B'Acosta  bad  not  passed 
the  excise  T-^A,  No. 

Mr.  Attorney,  Bid  he  name  B'ioostastlhal 
time? 
A.  No,  upon  the  oath  I  hare  taken. 
Q.  Bid  vou  look  upon  the  bills? 
A,  I  looked  upon  one  parcdj  andtbgrv* 
'Fraser. 
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Sir  B.  Shower.  Mr.  Peters,  bethink  yourself, 
did  not  you  at  first  sohiple  the  taking  those 
biUs  as  not  oomiog  through  the  excise  ? 

A,  No,  I  did  not. 

Q.  But  you  swore  it  you  shall  have  it  by 
and  by. 

Mr.  Attorney.  It  was  Mr.  Fern  that  said, 
when  those  bills  were  brought  to  him,  be  refused 
tbem,  because  they  bad  not  passed  through  the 
excise,  and  therefore  it  is  the  nnore  likely  they 
would  conceal,  that  olgectiou  from  the  other 
officer. 

tfr.  Tetert.  I  knew  nothing  of  D*Acosta,  till 
I  saw  him  in  the  declaration. 

Q.  Did  Mr.  Duncombe  bring  you  no  parcels 
of  bills  that  day  ? 

A,  I  saw  him  not  till  I  saw  him  come 
throoghthe  wicket  gate. 

Sir  B.  Shower,  You  saw  him  so  near  as  the 
ball  gate,  what  did  you  say  to  him  ? 

A,  I  said  to  bim,  Mr.I)uncombe,  I  have 
darged  your  money. 

Another  of  the  V^endanVs  Countcl,  Were 
flis  biOs  in  3  parcels  r—il.  Yes. 

d  This  helps  to  clear  the  matter,  that  there 
was  no  fraudin  it;  shew  him  one  of  the  bills, 
ii  that  your  name? 

A.  No,  there  is  no  name  of  mine  here. 

Sir  T,  Powii,  Did  the  king  lose  any  mo- 
nqfbvthis? 

A.  No,  not  one  farthing. 

Q.  Bad  not  Mr.  Duncombe  a  demand  upon 
the  loan  at  your  office,  of  5,000/.  payable  be- 
fore that  day,  and  there  was  not  money  in  cash 
to  answer  bun  ?-^A.  It  was  not  paid. 

Q.  Mr.  Stent,  did  yon  carry  any  bilb  to  the 
chequer  firom  Mr.  buncombe  ? 

A,  No,  I  never  did. 

Q.  Mr.  Romney,  .did  yon  ? 

A,  No,  I  nerer  did. 

Q,  Mr.  Stent,  what  was  it  you  carried  then  ? 

A.  On  the  8tb  of  May  my  master  gare  me 
a  note  to  strike  a  tally,  1  came  to  Mr.  Peters, 
sod  desired  him  to  take  three  orders  on  Mr. 
l^ou,  and  told  Mr.  Peters,  here  is  my  note,* 
and  threw  it  down.  Mr.  Peters  told  me  I  roust 
go  to  Mr.  Fern,  it  was  to  b«  paid  in  his  office, 
lor  I  have  no  money,  says  he,  before  Mr.  Fern, 
to  take  them,  and  I  will  take  them  up  again  by 
wd  by.  Accordingly  I  went  to  Mr.  Fern,  and 
told  bim  1  had  three  orders  of  court  on  Mr. 
Pklms,  and  that  Mr«  Peters  desired  bim  to  take 
tbem  again,  but  Mr.  Fern  refused  to  do  it,  upon 
which  T  went  to  Mr.  Peters  and  told  him  so, 
tben  he  went  himself  to  Mr.  Fern,  but  he  still 
Kfused.  Then  Mr.  Peters  said  to  me,  come,  I 
^1  not  be  obliged  to  him,  then  he  took  the  note 
ud  Btmck  a  tjUlv,  which  1  brought  on  the  8th 
of  Nav  to  Mr.  tirown  at  the  excise  office,  and 
then  I  went  to  Teddinfftou  to  my  master's 
boose,  and  was  there  on  the  ISth  of  May. 

Mr.  IVm.  Did  Mr.  Stent  bring  you  any  ex- 
•lieiiuerbUls? 

A.    He  shewed  me  no  exchequer  bills. 

Sir  Z  Powi$.  We  say  that  the  payment  bv 
Mr.Duncombe  was  alegal  payment,  and  thougn 
U|t  pijiBtitt  by  merdiaDta  was  not  because  of 


tl^eir  undertaking  to  pay  it  specially  in  gold 
or  milled  money,  yet  that  will  be  ot  use  to  us 
by  and  by ;  but  Mr.  Duncombe^s  was  as  legal  as 
it  there  had  been  an  act  of  parliament  that  such 
a  proportion,  or  lead  so  and  so  stamped  sitould 
go  for  money  of  such  a  value  in  all  payments :, 
this  at  that  time  was  as  good  to  the  king  as 
gold  and  silver  if  made  so  by  law.  If  a  re- 
ceiver in  the  country  had  met  a  man  with  sucl| 
a  parcel  of  stam^  lead  money,  and  had  said 
to  him,  I  do  not  like  this  money,  I  will  giye  you 
this  for  the  king,  and  the  receiver  hail  accord- 
ingly taken  it  and  given  him  other  money  for 
it,  this  would  have  l>een  no  abuse  to  the  king; 
or  suppose  I  have  so  many  guineas,  the  king 
takes  tl)em  at  29si  and  if  I  say  to  a  receiver, 
if  you  will  take  them  at  27s,  1  will  allow  yon 
so  much,  thus  he  makes  a  profit  of  thero,  bat 
does  no  wrong  to  the  king  at  all.  It  is  the  king's 
interest  that  all  the  exchequer  bills  should  be 
brought  in  and  sunk,  for  so  they  must  do  accurd- 
ing  to  the  act,  so  the  act  says  when  they 
come  in  on  a  pro|>er  fund,  then  that  is  the  king^s 
wish,  he  is  not  wronged  by  having  them  paid  in, 
if  they  be  paiJ  in  on  a  fund  they  stop  the  inte- 
rest, if  on  a  right  fund  they  are  sunk  and  ueser 
go  out  to  pay  interest  again.  If  people  who 
have  these  bills,  stay  a  week  beft>re  they  call 
for  their  money  though  due  when  they  re- 
ceive those  bills,  it  is  a  great  deal  for  the  kin^ 
to  pay  so  much  Interest  every  day,  so  that  it  is 
better  for  his  majesty  to  have  them  all  paid  into 
the  hands  of  his  officers,  and  if  they  keep  them 
two  or  three  days  in  their  hamfs  there  is  a 
profit  to  the  party,  but  no  manner  of  deceit 
to  the  king.  We  therefore  stand  upon  it  that 
it  was  a  legal  payment  according  to  the  act 
and  proclamation.  The  opinion  of  the  offi- 
cera  of  the  king's  revenue  shews  that  it  is 
no  deceitful  payment.  Will  tliey  let  a  man 
that  hath  the  king's  money  in  his  hand  pay  in 
exchequer  bills?  yes,  because  there  is  no  deceit 
upon  the  kingfor  so  doing,  the  king  is  no  loser 
by  it.  All  those  merchants  that  ^id  exche- 
quer bills  instead  of  guineas  and  milled  money 
may  have  informations  against  them,  and  every 
one  of  the  commissioners  of  excise  may  have 
informations  against  them  of  the  like  nature,  for 
^he  thing  is  the  same.  lie  took  not  those  bills 
whilst  he  was  in  the  office,  for  those  he  took  then 
were  regularly  indorsed,  all  those  complained 
of  were  taken  on  the  12th  day  from  D*Acosta, 
and  why  might  not  betake  them  ?  If  any  man 
bad  owed  money  to  the  king,  he  might  go  by 
law  and  ask  those  that  had  exchequer  bills  to  la 
bim  have  them  to  pav  to  the  king  for  renewing 
a  lease  or  any  other  debt,  he  brinjp  tbem  to  tha 
exchequer  and  they  take  from  hiiu,  the  king 
has  his  own  to  a  farthing,  and  the  receiver 
charges  himself  with  the  money. 

Sir  B.  Shower.  We  put  it  upon  them  to  dis- 
tingubh  it  from  a  collector  of  the  excise  who 
hath  milled  money  of  the  king's  in  his  hand,  and 
let  them^hew  one  word  in  any  one  act  of  par- 
liament that  orders  exchequer  bills  to  be  pai^ 
in  upoD  any  branch  of  the  revenue  before  they 
be  paid  into  the  exchequer.   It  is  in  any  pay* 
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roent  whatever,  and  the  tellers  are  to  receire  it. 
We  submit  it  to  the  jury  if  we  have  hot  satisfied 
their  information  by  Mr.  Cook,  and  contradicted 
Pefers  by  two  other  witnesses,  and  as  two  other 
evidence  swpar  they  were  not  with  him  that 
day,  they  verify  Cook  and  falsify  Mr.  Peters. 

Mr.  Peters.  It  was  to  the  best  of  my  opinion 
Rumney  that  brought  me  the  bills,  but  coming 
down  that  same  day  or  soon  after,  we  talked 
with  Stent  about  the  matter,  and  he  $aid  it  was 
he  and  not  Rumney. 

Mr.  Stent.  I  told  you  that  I  was  with  you 
about  three  orders  of  court,  and  not  about  ex- 
chequer bills. 

Mr.  Attorney.  The  information  against  Mr. 
Duncombe  is,  dec.  We  have  proved  that  he 
was  cashier  of  the  excise,  that  he  received 
90,000/.  in  milled  money,  that  he  was  ordered 
by  the  commissioners  of  the  excise  to  pay 
10,000/.  &c.  that  he  paid  7,000  odd  pounds  of 
it  in  exchequer  bills  bought  by  him  from 
D'Acosta  at  5  per  cent,  discount,  and  that  he 
ordered  feigned  names  to  be  written  upon  the 
bills,  and  we  have  proved  that  the  bills  were  in- 
dorsed with  false  names  as  if  they  had  been  re- 
ceived into  the  revenue  of  the  excise.  Mr. 
Peters  hath  sworn  expressly  that  he  took  them 
to  have  been  received  into  the  revenue  of  the 
excise.  Mr.  Peters  hath  sworn  expressly  that 
he  took  them  to  have  been  received  upon  that 
revenue,  he  understood  so  by  the  names  in- 
dorsed  upon  them,  for  that  was  at  that  time  the 
usual  method,  and  thence  he  concluded  that  the 
persons  whose  names  were  indorsed  upon  them 
had  paid  them.  They  contradict  this,  and  al- 
ledge  the  difference  betwixt  the  bills  regularly 
indorsed  and  those  that  were  not  was  told  to  the 
teller.  If  that  be  made  out  to  the  satisfaction 
of  the  court  I  know  not,  that  must  be  left  upon 
the  credit  of  that  witness  and  Mr.  Peters.  Mr. 
Peters  denies  it  positively,  that  either  Oook  or 
Mr.  Duncombe  were  there  that  day,  and  swears 
he  did  not  see  Mr.  Duncombe  till  after,  so  that 
Cook  is  expressly  contradicted  in  all  his  evi- 
dence ;  Mr.  Peters  expressly  denies  any  thing 
said  to  him  hy  that  man  at  all,  if  Mr.  Peters  may 
be  credited  in  this  matter,  and  though  he  does 
not  say  positively  that  Mr.  Duncombe  or  his 
nan  told  him  expressly  that  those  bills  were 
paid  into  the  excise,  yet  except  they  had  de- 
{glared  the  contrary,  the  officer  must  take 
them  so.  If  that  be  so,  then  the  mformation  is 
proved  in  every  particular.    1'here  is  no  other 

£art  of  our  evidence  in  question  but  that  of  his 
aving  paid  them  into  the  exchequer  as  having 
come  through  the  excise,  Mr.  Duncombe  knew 
it  plainly  that  they  bad  not  been  so  paid  in,  be 
knew  they  were  falsely  indorsed,  and  that  by 
bis  own  direction*  as  D'Acosta  swears,  that  by 
his  direction  several  false  and  feigned  names 
were  wrote  upon  them.  If  this  be  proved,  this 
is  an  offence,  they  cannot  say  it  is  no  crime. 

Sir  B  Shower,  That  depends  upon  some 
dause  of  the  act  read  to  your  lordship,  by  which 
those  bills  miirht  have  been  paid  by  Mr.  Dao- 
oombe  though  they  had  never  been  received  in 
any  btanob  of  the  rertnaey  the  9nd  claiiM  of 


the  2od  act,  and  the  first  act  fo.  131,  iC  ip- 
p^rs,  &c. 

Mr.  Attorney.  That  is  a  mistake,  that  clauM 
is  in  the  first  act  that  makes  bills  current  and 
to  be  received  in  all  payments  by  eofl^don 
and  receivers  only,  in  all  such  aids  as  were 
granted  that  session,  oiily  exoefic  the  Ss.  aid, 
&c.  They  ^r^  bound  indeed  if  any  body  eomt 
and  ,desire  to  have  milled  money  in  lieu  ot'bilb 
to  exchange  them,  but  Mr.  Duncombe's  money 
was  not  taken  in  upon  any  aid  of  that  seuioo, 
80  that  be  was  not  bound  if  any  bod  v  bad  come 
to  him  to  have  exchanged  their'excneqi^  billi 
for  money  ;  that  clause  does  not  extend  to  his 
case.  It  is  restrained  expresslv  to  tlie  claoie 
in  that  a9t  of  parliament  for  t&e  ease  of  the 
people  in  the  country,  the  act  says  they  shoold 
exchange  bills  brought  td  them  upon  such  and 
such  aids,  but  does  not  extend  to  other  aids 
granted  that  session  of  parliament. 

Sir  B.  Shower.  Tbe  next  clause  is  upon  the 
subsequent  act,  fo.  385,  therefore  Mr.  Das- 
combe  might  have  paid  them  in  exchequer 
bills. 

Mr.  Attorney.  There  is  no  gwund  for  that 
Then  the  clause  was  recited. 

Thus  far  the  chiuse  makes  them  curreot 
only  to  collectors,  receivers,  or  commis- 
sioners of  any  |)art  of  tbe  revenue;  tbey 
are  made  current  at  the  receipt  of  exchequer, 
not  only  to  the  receivei-s  but  from  il»e  re- 
ceivers to  tbe  exchequer,  it  was  highly  ntr 
sonabie  they  should  be  able  to  pay  theto  m  dis- 
charge. The  last  words  tbey  ground  upon 
are  '*  from  any  othejr  person  and  on  wbatac- 
connt  soever,"  hence  they  \«ould  infer,  that 
they  may  be  paid  by  collectors  or  receivers 
that  receive  money  in  specie,  but  this  eaonot 
be.  This  provision  is  that  tbey  shall  pay  tbem 
into  the  exchequer  vs  hen  they  have  received 
them  ;  they  shall  be  paid  by  thott  receiveis 
into  the  exchequer  ;  the  latter  clause  doth  oot 
extend  to  collectors  or  reoeivera  but  to  any 
other  subject,  as  suppose  they  are  a  fine  for  a 
lease  to  the  king,  they  may  pay  it  io  ex- 
chequer bills,  but  receivers  may  not,  for  it  is 
other  persons ;  receivers  and  collectors  are  neo- 
tioned  immediately  before.  This  daune  will 
oot  impower  receivers  and  collectors  to  {uy 
exchequer  bills  for  money  received  on  tbe  kiog^ 
duty,  there  is  not  a  word  in  the  act  empower- 
ing receivers  or  collectors  to  pay  exchequer 
bills  into  tbe  exchequer  when  they  did  not  re- 
ceive them  on  the  revenue. 

Though  tbe  officers  of  tbe  exchequer  were 
not  bound  to  receive  exchequer  bilb  that  will 
not  indemnify  him,  if  this  payment  was  uo- 
lawful  and  made  to  procure  advantage  to  hiat- 
^elf,  as  it  is  apparent  it  was,  for  he  got  390  odd 
pounds  by  it,  as  is  sworn  by  D*Aoosta,  so  that 
so  much  of  the  king's  money  he  got  by  diis 
method:  this  is  paying  it  decettfolly;  be 
should  have  aoqaamted  diem  with  tbe  troth  of 
the  matter,  that  they  were  not  oaid  ioto  tbe 
excise,  and  then  if  tbey  had  taken  them,  it 
would  have  justified  blm. 

For  the  prodainatioo,  it  ia  ii»  iMftr  tlMB  tM 
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act,  it  does  Bot  ezplaiD  or  consfrue  it,  bat  most 
be  subject  to  the  same  construction.  As  to  the 
general  practice  of  merchants  and  others,  if 
that  had  been. allowed  by  the  treasury,  it  wiH 
not  therefore  follow  that  he  should  do  it.  If 
they  would  indulge  those  people  thus  that  had 
money  to  pay  lor  the  benefit  of  the  country,  it 
may  be  induced  to  them  on  this  account,  but 
that  will  not  excuse  him.  We  have  prored  the 
information  as  it  is  laid,  and  as  for  the  contra- 
diction between  Mr.  Peters  and  Mr.  Dun* 
cambe's  ser?ant,  it  must  be  left  to  the  jury .  It 
was  an  Unwarrantable  payment  and  a  deceit  to 
the  king.  There  was  a  contract  made  for  ex- 
cfaanging  exchequer  bills  upon  any  of  the 
kians,  Imt  ihat  is  no  help  to  him  that  makes 
it  prejudicial  to  the  king,  for  the  king  must 
pay  them  a  consideration  for  exchanging  them. 
It  aggravates  this  oflTence  that  it  was  an  ad- 
vantage to  himself  and  a  prejudice  to  the  kin|^. 
Mr.  Solicitor.  The  defendsnts  have  said 
much  that  is  not  proper,  and  which,  if  there  be  a 
verdict  against  him,  we  shall  hear  of  again  at 
another  time.  The  point  now  in  dispute  is, 
whether'  Mr.  Duncombe  be  guilty  of  the  in- 
formation of  causing  83  bills  to  be  indorsed 
with  the  name  oi'^  D'Acosta,  and  we  ha?e  prov- 
ed bis  causing  those  bills  to  be  indorsed.  We 
do  not  say  with  what  design  this  was  done, 
but  we  have  proved  that  they  were  paid  into 
the  excliequer.  They  have  a  witness  that  says, 
thai  when  they  were  paid  in,  the  teller  was 
told  that  sofite  of  them  had  not  passed  the  re- 
.  venue  of  the  excise.  After  this  was  found  out 
by  the  officer  they  would  have  had  Mr.  Dun- 
combe take  some  of  them  again,  bat  he  would 
not.  Though  by  the  act  of*  parliament  a  per- 
son may  pay  those  bills  into  the  exchequer  upon 
fats  private  account  as  a  tenant  or  debtor  to  the 
^>Bg,  yet  when  he  pays  them  into  the  ex- 
chequer he  ought  to  indorse  his  name  on  them. 
If  die  person  pay  them  to  the  king  as  having 
received  them  on  the  revenue,  he  is  not  to  in- 
dorse  his  name  only  to  the  delivery  of  the  bill, 
but  it  oaght  to  be  indorsed  with  the  name  of 
the  payer. — ^That  is  the  act.  It'  is  plain  the 
bills  were  not  indorsed  with  the  nameof  Dun- 
combe, he  did  not  pay  them  any  otherwise 
than  as  cashier  to  the  excise.  If  he  paid  them 
in  as  a  private  person,  they  ought  to  have  been 
indorsed  with  his  own  name,  and  not  with 
those  of  other  persons.  Here  is  the  evidence 
of  the  fact,  as  well  as  the  evidenceof  Mr.  Peters, 
he  did  thfnk  they  had  been  passed  thai  re- 
Teniie,  had  Mr.  Duncombe  intended  to'  pay 
tbem  on  his  own  account  he  should  have  set 
his  own  Dame  upon  them;  but  doin^f  the 
contrary,  it  is  plain  he  paid  them  m  as 
cashier.  If  Mr.  Dnncomlie  had  been  met 
with  here  in  the  hall,  and  had  excheqaer  bills 
tendered  him  to  be  exchanged  Ibr  money,  he 
was  not  obliged  to  receive  them,  he  was  not 
an  officer  but  a  deputy  of  the  commissioners  of 
excise,  and  discbaiged  taking  any  such  bills  in 
the  name  of  the  oommisstoners,  nor  were  the 
commiasionefs  bound  to  exchange  such  bills 
broaght  la  them.    As  to  Ibe  freqaaot  pradioe 


of  persons,  that  when  hills  Were  returned  to  be 
paid  in  noilled  moneyiand  gob),  they  paid  them 
notwithstanding  in  exchequer  bills;  it  was  pei> 
milled  because  persons  refused  to  do  otherwise. 
It  was  the  king's  interest  rather  to  make  an 
abatement  of  5  per  cent,  than  to  sue  so  man^ 
persons.  Could  tint  the  king  have  g^iven  so 
mnch  money  to  D*Acosta  and  got  300/.  by  it 
as  well  aiB  Mr.  Duncombe,  why  miglit  not  the 
king  have  done  it  himself?  it  is  dot  to  our 
purpose  to  say  how  much  the  king  is  damnifii* 
ed ;  if  he  be  damaged,  it  is  sumcient ;  the 
question  is,  if  it  be  not  a  crime  to  design  the 
damnifying  of  the  king.  Thev  have  adven-' 
tared  upon  a  point  of  law,  we  snail  argue  thai 
afterwards. 

Mr.  Serj.  Wright.  It  is  admitted  that  Mr. 
Duncombe  kept  the  cash  of  the  excise ;  thai 
he  bad  his  authority  ftt>m  the  commissioners  of 
the  excise,  and  that  on  the  5th  of  May  he  re-* 
ceived  so  many  exchequer  bills.  The  next 
thing  is,  he  having  this  money  in  his  hand  was 
onic^  to  pay  it,  upon  which  he  pays  in  ex- 
chequer bills  to  the  value  of  7,000  odd 
pounds.  It  is  plain  that  D' Acosta  was  not  the 
contriver  of  the  false  indorsements,  and  it  is  not 
denied,  but  Mr.  Duncombe  ordered  D'Acosta 
to  indorse  them  :  When  D'Acosta  questioned  it 
because  of  his  own  credit,  Mr.  Duncdmbe 
found  him  an  expedient.  We  differ  in  thisi 
that  he  being  thus  ordered  to  pay  this  money 
into  the  exchequer,  he  pavs  those  bills,  parcel 
of  the  money,  as  if  he  bad  received  them  in  the 
excise.  It  is  plain  what  we  m^n  by  indorse- 
ment. 

They  would  excuse  him  thus ;  first,  that  he  is 
not  gudty,  and  secondly,  if  he  did  pay  the  said 
bills,  that  it  is  no  offence ;  that  he  is  guilty  of 
the  payment,  is  positively  proved  by  Mr.  Peters, 
so  far  as  he  is  a  good  witness ;  and  so  Fern  says 
there  was  an  essay  made  upon  him  on  the  8th 
of  May,  to  have  him  receive  them,  but  he  hav- 
ing refused  them,  they  went  to  another.  Mr. 
Peters  says  they  were  brought  to  him  as  so  mnch 
money  paid  into  the  excise.  If  Mr.  Duncoootbe 
had  acquainted  him  or  had  not  acquainted  him 
so,  it  is  not  material.  What  pretence  had  he 
to  make  a  payment  intothe  exchequer  at  thai 
time,  but  in  lieu  of  money  that  he  had  received 
in  the  excise  P  It  is  plain  he  paid  them  in  as 
truly  indorsed,  when  mdeed  they  were  falsely 
indorsed;  this  they  do  not  contradict.  Then 
as  to  the  legality  of  the  payment  they  insist 
npon  ;  they  insist,  that  by  the  letter  of  the  ad 
of  parliament,  they  were  made  current,  admit- 
ting them  to  be  as  genA^l  as  they  would  have 
them,  if  they  extend  their  own  case.  It  is 
hoped  the  king*s  case  will  be  as  good  as  that  of 
a  private  roan ;  if  a  private  man,  Mr.  Dun- 
combe or  any  other,  send  his  servant  from  the 
excise  to  the  exchequer  with  10,000/.  in  milled 
money,  and  by  the  way  he  meets  a  bargain  of 
exchequer  biUs,  and  so  gets  5/.  per  cent,  to 
himself,  and  his  master  loses  it,  would  an^ 
private  roan  be  so  served ;  if  any  man  send  hia 
servant  to  a  goldsmith,  to  receive  1,000/.  in 
new  mon^y  or  goinessi  aod  be  boys  exchequer 
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veoeive,  and  bring  him  paper  for  fait  money, 
would  any  master  bear  with  this  P  There  is  no 
difference  in  this  case,  belwiirt  the  king  and  a 
nrivate  man,  only  the  act  makes  tliem  current 
in  ^yment  to  the  king  and  not  to  other  people. 
It  IS  a  breach  of  trust  for  any  man  having 
VMoejr  of  another  man's  in  his  hands,  to  buy 
azobequer  bills  and  to  pay  them  instead  of 
money.  Little  money  was  current  till  descried 
by.aol  of  Barliament,. suppose  any  roan's  ser* 
▼ant  bad  boagbt  little  monejr  with  his  mfuBter's 
biUs,  instead  of  new  money,  it  woiild.ba?e  been 
anofeice;  this  is  the  same  case,  for  instead  of 
10,000A  in 'Specie  which  carried  an  intrinsic 
▼alne  in  it,  he  bonght  bills  that  had  not  the  in- 
Irinsio  Talnein  tbem  and  paid  them  to  the  king. 
The  act  intended  that  all  people  indebted  to  tiie 
king  for  rent,  taxes,  customs,  &c.  mi^t  pay 
the  long  in  that  cob,  btit  does  not  authorize  ser- 
vants to  buy  up  other  specie,  and  tp  pay  the 
king  in  that;  this  was  JDunoombe's  case,  he 
kept  the  kiajj^s  cash  and  di?«rted  the  money 
be  reoeired  m  specie,  brought  up  exchequer 
hills  at  a  discohnt,  and  paid  them  mto  the  ez- 
obeqner  in  fraud  of  the  king,  and  therefere  we 
hope  Mr.  Duncombe  will  be  foond  guilty,  if 
the  ftet  be  with  us.  That  it  isso  there  is  n6 
great  reason  to  doubt ;  there  can  be  no  compari- 
■on  betwixt  Mr.  Peters  and  Cook;  for  though 
Cook  says,  Mr.  Duncombe  delirered  them 
with  his  own  hand,  and  tokl  him  the  difference 
of  the  biUs^  Mr.  Peteits  po8iti?el  v  denies  it,  and 
makes  a  for  more  considerable  figure  than 
Cook ;  the  thing  speaks  so  plainly  of  it8elf,^the 
truth  must  be  on  Mr.  Peters's  side;  It  is  plain 
be^d  tbem  in  lieu  of  money  received  in  the 
exoMe»  which  justifies  the  mformation  to  be  li- 
terally true ;  it  is  phutt  be  ]^d  tbem  in  so,  and 
we  submit  it  to  your  lordship  and  the  jury.   ^ 

Mr.  Beij*  Darnel.  A  great  deal  of  what  the 
defendants  have  said  has  been  improperiy  moved 
at  Ibis  time;  they  ought  to  have  reserved  that 
to  move  in  arrest  of  judgment :  we  hope  we 
shall  have  a  verdict  against  them,  and  then  they 
will  ha?e  a  time  for  that  purpose. 

The  Defendani^i  Coufuel.  We  hope  not. 

Mr.  Damel,  Your  plea  sets  out  and  con- 
ijodes,  that  the  name  is  not  folsely  indorsed, 
though  we  prove  it  is,,  we  do  not  charge  you 
with  the  folse  indorsing  of  the  day  and  the 
mpnth,  but  with  indorsing  the  name  and  no 
more.  1  would  know  what  the  .meaning  of  a 
fidse  indorsing  of  a  man's  name  and  by  so  many 
fictitious  names  is.  It  appears  by  all  our  wit- 
nesses that  they  took  it  to  be  indorsed  as  if  it 
had  been  received  from  the  exdae. 

Cook  is  folsified  b;^  one  of  the  other  two  evi- 
denoes  in  evecy  parwmlar,  and  one  of  them  in 


He  swears  Mr.  Dancombe  gave  Mr.  Peters 
Ibebillswithhis  ownhand ;  Mr.  Peters  utterly 
it,  &C.;  but  that  we  must  leave  jhe 


jnry  to  jodge,  whether  Mr.  Cook  falsifies  jtr. 
Kurs,  or  ^  Mr.  Peters  iiilsifies  Mr.  Cook. 
The  defoodant's  counsel  justifies  his  receiving 
lOfiOOL  ia  flMney  aftd  fayiB^  it  in.  exchequer 


bills,  convertmg  the  money  to  bis  own  use,  be- 
cause he  comes  after  and  pays  bills  after  be 
bath  negociated*with  D'Acoata,  what  colour  is 
there  in  the  act  of  |>arliament  to  excuse  tbem  ? 
not  one  word  in  any  act  but  when  tbey  are 
brouflrht  to  the  office'cm  a  branch  of  the  reveooe, 
but  this  will  not  extend  to  a  receiver's  porchu- 
ing  bills  and  making  use  of  the  king's  money 
to  buy  them.  The  first  clayse  was  answered 
by  Mr.  Attorney,  it  extends  to  the  receiren  of 
the  aid  in  1697. 

They  ofier  that  it  was  beneficial  to  the  king. 
It  was  for  the  king's  advantage  to  Uop  the  ints- 
rest  of  the  exchequer  bills,  but  the  exchequer 
bills  cannot  be  suqk  till  tbey  be  paid  in  upoa 
the  fund  fii>m  which  they  iMued. 

Mr.  Conyen.  The  information  charges  three 
things  upon  Mr.  Duncombe,  &c. 

The  first  is  not  controverted,  that  be  did  pay 
fraudulently  of  this  10,000/.  7^884/.  in  excbeqocr 
bills ;  it  was  a  gain  to  himself  and  a  fraud  uoon 
the  king :  he  gains  5/.  per  cent. ;  he  pays  sot 
05/.  per  cent,  which  was  a  prejudice  to  the 
king  ;  for  if  thia  money  bad  come  into  the  ex- 
chequer in  specie,  those  that  had  demands  upoa 
tb^  exchequer  might  have  paid  specie  mooey 
to  answer  their  demands.  They  say  tbs 
ceasmg  of  interest  is  beneficial  to  the  king,  but 
here  the  king  is  to  nay  lOZ-per  eent.  foreiche-r 
quer  bills  indeed  OL  money  that  ongbt  to  hare 
been  paid  into  the  excbe^pier,  so  tint  from  7/. 
per  cent  there  is  a  km  to  the  king  of  10/.  per 
cent.  This  was  done  at  that  tiose  by  one  toat 
was  an  officer,  though  not  at  the  actual  time  of 
payment,  yet  he  received  the  money  when  hs 
was  a|i  officer,  and  next  he  paid  those  excheqoer 
bills  as  if  they  had  been  reserved  open  the 
excise,  which  we  must  leave  to  the  jndgmeat  of 
your  lordship  and  the  jury 'upon  our  erideose. 
He  brought  them  in  three  separale  parceb.  It 
is  notsaS  that  some  of  them  were  actaally  paid 
into  the  excise  as  fbey  say,  but  the  officer  actu- 
ally receives  and  takes  them  as  paid  from  tbt 
excise,  aAd  takes  them  particularly  in  his  book; 
so  that  it  is  plain,  be  that  took  ihem  at  that 
time  did  think  them  paid  in  fiir  exciw;  tbes 
as  to  the  indorsements  upon  the  bill  that  they 
were  falsely  indorsed^  and  done  so  by  bis  direc- 
tions, we  nave  fully  proved ;  there  was  b^ 
settlement  at  that  time  what  rate  they  were  to  k* 
paid  at,  they  put  first  the  name  upon  tbem, 
and  afterwards  what  they  thought  proper,  ai 
D' Acosta  gives  evidence ;  So  that  it  is  plaia  it 
waa  a  false  indorsement  and  done  l^  .Mr.  Dun* 
combe's  direction. 

As  to  their  plea  from  the  act;  fo.  SM,  it  will 
not  admit  of  any  such  construction  as  they  put 
upon  it,  whatever  is  said  of  collectors  and  re- 
ceivers it  will  not  extend  to  any  man  that  batb 
received  the  kiof^'s  money  to  allow  him  to  piy 
exchequer  bills  for  it.       / 

Tbey  say  it  hath  been  done  by  several  otbeis, 
but  if  so,  it  is  a  fault  in  tbem  and  ne  excuse  t9 
him.  Tbej  are  guilty  perhaps,  and  so  is  b^ 
they  are  au  offendera  upon  one  act  of  pvii^ 
ment.  ., 

Mr.  Cp€^.  My  loid,  it  is  diffii^)  t»^tT«4 
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w  if  die  fraud  were  ia  Mr.  Pefers,  ••  if  it  wer« 


epethlofi,  !mt  I  shaD  abiue  yoar  lordship's  in-  i  himielf  diseppdDted  A  ene  pieee  eiid  Ihen  gees 
dulgenoe  as  little  as  I  can.  Bad  it  been  a  paimllei  I  to  another,  wiU  that  excose  him  ?  thej  speak 
ctee  to  Jthat  of  coin  it  wonld  hare  given  us  light 
t6  see  into  the  nature  of  this  offence.  But  from 
the  act  read»  those  bills  are  not  to  be  sold  to  sap- 
plj  the  room  of  money  in  all  cases,  but  at  first 
With  narrow  limitations,  and  afterwards  with 
limiutions  again ;  the  first  issued  were  issued 
upon  sinking  the  fund,  the  capitation  act,  the 
land  tax,  3f .  aid,  and  to  be  sunk.  The  first 
original  of  those  bills  were  to  be  receired  in  no 
other  aid  or  tax  but  that  on  which  they  were 
first  issaed. 

Then  this  provision  was  further  made,  that 
receiTers  and  collectors  of  those  funds,  if  any 
of  them  had  money  in  their  hands  rising  from 
those  aids  and  rerenues,  it  is  limited  to  them  in 
the  1,500,000/.  act,  &c. 

None  of  these  so  authorized  to  make  such 
exchange ;  no  other  hut  those,  that  those  provi- 
soes are  made  upon  can  make  such  excnanffe 
by  the  recited  dause  of  the  act.  What  a  ridi- 
culous care  it  would  have  been  in  the  parlia- 
ment to  keep  the  execution  of  the  act  m  the 
bands  of  the  lords  of  the  treasury,  if  it  was  in 
the  power  of  receivers,  collectors,  &c.  to  substi- 
tute another  species  in  the  room  of  money.  To 
inforce  Mr.  Aitorney's  exposition,  the  389th 
page  of  the  2d  act  in  every  paragraph  makes  a 
distinction,  considering,  5co. 

The  interest  stops  when  paid  unto  anv  re- 
ceiver, collector  of  the  aid  tax,  &c. :   shall  that 

receiver  and  collector  keep  that  in  his  pockets, 

and  1,000/.  at  the  saihe  time,  and  then  clap 

these  hills  instead  of  money  into  the  exchequer  r 

This  must  be  tolerable,  if  that  which  the  gen- 
tlemen of  the  other  side  say  be  law,  for  the 

collectors  in  that  case  may  keep  the  king's 

mone^,  make  use  of  it,  and  wnen  the  day 

comes,  pay  bills  into  the  exchequer  instead  of 

the  king's  monev. 

Paying  into  tne  hands  of  the  public  receivers 

or  collectors  is  the  paying  of  it  to  the  kinfi^, 

after  the  king*s  officer  hath  it  in  his  han£, 

they  will  say,  it  is  profit  indeed  to  our  client  but 

no  disadvantage  to  the  public,  but  that  will  not 

altogether  excuse  it,  the  faster  these  bills  came 

into  the  exchequer  the  faster  they  issued  out  in 

'discharjge  of  tallies,  so  that  it  was  as  much  to 

the  advantage  of  Mr.  Duncombe  as  it  was  to 

the  fletriment  of  the  public. 

The  question  oflact  between  us  is,  if  Mr.Dun- 

oombe  bought  these  bills  oh  a  discount  in  order 

to  make  this  payment,  and  if  lie  ordered  a  false 

indorsement  witli  feigned  names,  and  if  all  their 

wit  can  sugjlifest  no  other  cause  for  these  names, 

and  if  it  appear  that  he  sen^  his  servants  with 

those  bills  to  discharge  a  charge  upon  him  on 

the  ac<5ount  of  the  excise,  it  must  appear  to  be  a 

fraud  upon  the  public,  suppose  on  the  point  of 

credit  betwixt  Air.  Peters  and  Mr.  Cook,  though 

ft  fdiould  be  in  the  opinion  of  the  jury  against 

us,  it  will  be  no  colour  for  them  to  acquit  Mr. 

Duncombe. 

Suppose  Mr.  Doneombe  had  brought,  them 

into  the  exchequer  indorsed  as  paid  into  the  ex- 

"^ 1  it  is  plain  he  did,  suppose  he  fouud 


so  that  Mr.  Peters's  firaod  coa|d  sanctify  thia 
matter ;  though  he  had  trusted  Peters  with  the 
thinff,  as  it  looks  like  something  of  this :  that 
the  fearing  out  of  the  date  and  patting  nothing 
hot  the  name  was  a  temptation  to  any  clerk  S 
the  exchequer. 

X.  C.  J,  That  is  not  in  your  information. 

Mr.  Cooper,  No,  my  lord,  it  is  not,  but  sup« 
posing  the  privity  of  Mr.  Peters,  H  would  not 
lustiiy  Mr.  Duncombe;  they  insist  upon  his  not 
being  an  oMoer  at  the  time  of  the  oayment, 
but  as  he  was  keeper  of  that  cashed  oound  by 
articles  for  the  performance  of  hH  trust  till  h« 
made  his  last  payment. 

Mr.  Monta0ue.  I  shall  only  crave  a  word  as 
to  Pibters's  evidence;  suppose  what  Mr.  Cooper 
has  said  to  be  true,  and  supposing  that  what  thn 
other  side  says  gain  credit  with  the  jury  thet 
Mr.  Peters  be  gnilty,  and  Mr.  Doncomoe  not 
guilty  in  that  ooint.  If  Mr.  Peters  took  diem 
from  him  as  rrom  Mr.  Duncombe  and  not  as  . 
cashier  of  the  excise,  and  by  him  received  npoB 
the  branch  of  the  revenue.  If  D'Acosta  had 
paid  it  to  him  as  to  Mr.  Duncombe  and  qot  as 
cashier,  and  if  Mr.  Duncombe  had  paid  it  in'aa 
a  private  man  he  should  have  put  his  own  name 
and  not  D'Acosta's  to  them.  We  charge  him 
with  having  made  the  payments  as  from  the 
endae^  leave  out  Peters's  testimony « we  need  h 
not  for  that,  fbr  it  will  plainly  appear  there  was 
a  discharge  given  to  Mr.  Inmcombe,  as  if  he 
had  paid  it  as  coming  through  the  excise. 

£.  C.  J.  It  was  never  the  intent  of  the 
act  of  parliament  that  the'  khig's  cashier 
should  keep  the  kind's  money  to  buy  biOs,  and 
then  pay  tliem  in  as  if  he  had  received  them  on 
the  revenne ;  .the  law  does  not  allow  receivers 
to  convert  the  king's  money  to  their  own  use 
and  to  pay  it  in  paper,  but  that  cannoahe  well 
and  therefore  you  gentleinen  who  are  cdansd 
for  the  defendant,  and  have  ur^  ibis  as  ^ 
lawful  payment,  we  are  all  of  opinion  that  the 
law  is  against  you.  Mr.  Duncombe  being  the 
king's  cashier,  and  having  specie  in  his  baiid^ 
and  he  to  pay  7,800  odd  pound  in  exchequer 
bills,  whereof  he  hath  converted  the  money  to 
his  own  use ;  this  is  a  crime,  but  whether  he 
be  guilty  of  it  or  not,  we  must  leave  it  to  the 

The  information  is,  that  being  possessed  of 
10,000/.  of  the  king's  money,  th^it  ne  paid  ex- 
chequer bills  into  the  exchequer  for  it,  that  is 
the  question,  if  Mr.  Duncombe  be  guilty  of 
this  crime  as  laid  in  the  informatien.  ' 

Sep.  Darnel.  With  submission,  my  lord, 
that  is  not  the  question. 

£.  C.  J.  It  is  ;  I  have  read  the  brief. 

Judge  Hooksby.  There  Is  no  evidence  of  any 
bills  when  the  matter  was  so  indorsed  .on  these 
bills. 

L.  C.  J.  He  paid  them  in  as  if  received  bjr 
him  into  the  excise,  that  is  the  point* 
,  Mr.  Montague,  He  paid  them  in  ss  psreel 
of  that  sum. 
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X.  C  J.  It  is  said  he  paid  them  ac  ti  &c. 

Mr.  Montague,  Suppose  that  he  IcA  out. 

JuUg^e  Turlou.  The  iodanemeot  goes  oaly 
to  the  name. 

JuJ^e  Rookiby.  As  to  the  matter  of  law,  if  k 
apfiear  that  there  is  ao  ofTence  withio  this  iu- 
formation,  by  that  he  ig  not  only  complained  of 
as  a  subject  injurious. to  his  sovereiga  hat  as  a 
■ervant  injurious  to  his  master.  He  was  jo- 
trusted  )iriU)  the  king's  money,  and  when  he  re- 
ceived it,  defrauded  his  master  and  paid  it  in, 
that  that  is  less  than  the  intrinsic  value,  for 
what  he  paid  to  the  king  for  100/.  was  bat  95/. 

L.  C.  J.  That  is  true,  hut  is  that  in  the  in- 
formation ? 

.  Another  Judge.  That  general  clause  cannot 
extend  to  Mr.  Duncombe,  for  if  it  could  be  so, 
lie  might  have  as  well  paid  the  money  14 
months  af\er  as  when  he  did,  he  might  have 
kept  the  money  and  alledged  the  act,  but  that 
lie  did  not. 

X.  C.  J.  Gentlemen  of  the  jury,  the  charge 
against  Mr.  Duncombe  is  for  fraud  and  deceit 
against  the  king.  It  supposes  that  he  was 
cashier  of  the  excise,  and  as  such  received  a 
ipreat  sum,  being  possessed  to  the  value  of 
20,000/.  in  milled  money.  He  dealt  with 
l)*Aoosta  for  exchequer  bills,  for  7,000  and  odd 
pounds,  those  he  bought  from  Mr.  D'Acosta 
at  5/.  per  cent,  discount:  this  appears  upon 
evidence,  dec.  as  in  the  information,  and 
be  is  charged  with  paying  in  those  bills  into 
the  Achequer,  as  being  truly  indorsed,  and  as 
if  he  had  received  them  upon  that  branch  of 
the  revenue.  The  question  is,  if  he  be  guilty 
in  such  a  manner  as  he  is  charged.  The  pre* 
liminaries  to  it  are  pro?ed,  as  that  he  was 
cashier  to  the  excise  on  the  4th  and  5th  of 
May,  1697,  and  that  he  was  turned  out  on  the 
7th,  and  that  he  had  this  money  in  his  hand 
is  plainlv  prored. 

That  he  did  contract  with  D*  Acosta  is  proved 
by  D'AcosU  himself.  It  seems  that  D'AoosU 
bad  contracted  with  the  commissioners  of  the 
treasury  ibr  paying  money  beyond  sea  for  the 
king,  and  was  to  have  the  value  of  his  bills  in 
exchequer  bills.  This  contract  was  made 
some  time  before,  and  be  had  allowance  ac- 
oordinglv,  because  it  was  to  depend  upon  the 
credit  or  an  act  of  parliament.  He  says,  he 
did  give  for  those  bills  bills  ofexchange,  and 
having  occasion  for  money,  he  came  to  Mr. 
Duncombe  to  know  if  he  would  buy  any,  after- 
wards he  dealt  with  him,  and  let  Mr.  Dun- 
combe have  those  bills  on  the  ISth  of  May, 
Mr.  Duncombe  agreeing  with  him  for  money 
at  the  discount  of  til.  per  cent,  and  odd 
money.  Then  Mr.  Duncombe  desired  him  to 
set  his  hand  upon  the  back  of  the  bill,  which  he 
did,  bat  lieginning  to  reflect  upon  himself  that 
be  should  forfeit  his  credit  with  the  loi-ds  of 
the  treasury  to  discount  so  many  bills  in  so  little 
time,  he  was  unwilling  to  set  his  hand  any 
farther,  upon  which  Mr.  Duncombe  bid  him 
i^  itey  name,  he  did  so,  and  Mr.  Dancombe 
bad  the  bills,  and  he  his  mooey^ 
Tbow  UUt  were  afinwardi  magfit  to  Mr. 


Peters,  a  teller  in  the  office,  and  were  received 
by  him  for  7,000  and  odd  pounds,  hot  before 
they  came  thither,  a  servant  of  Mr.  Dun- 
combe's  comes  to  him,  says  Fern,  and  dis« 
courses  him  on  Mr.  Doncorobe's  acoonnt  abont 
paying|in  those  exchequer  bills,  and  asked  Fern 
ti'he  would  reoeire  them,  he  says  no,  he  could 
not  think  they  had  circulated  through  the  ex- 
cise in  so  short  a  time,  and  therefore  he  ooaM 
not  receive  them,  Mr.  Duncombe's  servant  said 
they  had  not  been  paid  into  the  excise,  tbi« 
was  four  days  before  they  were  paid  into  Mr. 
Peters,  and  supposed  to  have  been  attempted 
by  way  of  preparation  for  what  was  done  aher. 

On  the  12th  of  May,  the  exchange  was  made 
betwixt  Mr.  Duncombe  and  Mr.  DMoosta.  Mr. 
Peters  says,  that  Mr.  Duncombe'sservant  came 
hito  his  office  with  those  bills,  and  gave  him  all 
the  particulars  they  were  received  for.  Mr. 
Peters'  gave  them  to  his  serrant  to  look  over, 
and  he  looked  all  of  them  over,  be  says  ibev 
were  not  indorsed  with  the  day  of  the  month 
but  only  with  a  name,  so  says  D'Acosta,  be 
took  it  for  granted  they  had  been  paid  into 
the  excise,  aud  thereupon  charges  himself  with 
the  receipt  of  so  much  money,  struck  a  tally, 
and  discharged  Mr.  Duncombe;  after  thb  it  was 
discovered,  that  those  bills  were  not  paid  into 
the  excise  as  they  seemed  to  be,  truly  says  be 
it  will  be  damage  to  me,  I  shall  be  a  sufferer, 
and  there^HC  desires  Mr.  Duncombe  to  take 
them  again.  No,  says  Mr.  Duooombe,  I  am 
not  obliged  so  to  do.  I  have  got  a  tally  for  my 
discharge,  and  will  be  concerned  no  further. 
Peters  says  it  is  a  damage  to  bim  of  250/.  be 
hath  told  you  they  were  in  three  parcels,  sone 
of  the  exchequer  bills  hefoand  n-gularlv  in- 
dorsed as  paid  actually  into  the  excise,  and  tbey 
were  put  up  into  a  chest  with  a  cover  over 
them,  indorsed  ezchei^uer  bills  upon  the  excise. 
Tbey  found  an  omission  of  the  day  when  they 
were  jiaid  in,  and  indorsed  several  of  them,  sod 
supplied  tbat  omission.  This  is  the  substance 
of  the  evidence  to  induce  you  to  believe  Mr. 
Dancombe  guilty.  First,  say  they,  here  was  a 
fraud  in  Mr.  Duntombe  to  convert  the  kiog*s 
money  to  his  own  use  and  to  pay  excheqaer 
bills  in  lieu  of  money.  Then  there  was  an  at« 
tempt  made  before  on  the  clerk  of  the  office 
where  Mr.  Duncombe's  serrant  comes  and  tries 
if  he  would  be  put  upon,  this  was  before  the 
agreement  with  D'Acosta,  but  in  pros|iect  as  you 
are  to  suppose.  But  of  the  truth  whereof  yos 
must  judge,  and  then  he  comes  to  Peters  wbo 
supposed  them  to  be  received  in  the  excise,  lod 
accordingly  Mr.  Duncombe  was  discharged  of 
so  much  money  as  paid  ont  of  the  excise. 

The  defendants  say  Mr.  Duncombe  batb  not 
done  an  ill  thing  in  point  of  law,  taking  it  to  be 
true,  that  Mr.  Duucombe  paid  those  bills  as  so 
much  money  paid  into  the  excise  they  say  be 
might  hare  paid  it  in  bills  recrired  on  any  other 
account.  If  so,  he  that  hath  the  king's  money 
instead  of  the  individual  money  pay  exchequer 
bills.  This  is  affected  to  be  law,  but  all  the 
court  is  of  another  opinion.  We  think  it  bad 
been  more  reasonable  for  them  to  ba?e  thought 
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tbat  tlie  law  would  never  allow  the  kiii|^'e  re* 
cei?er  to  go  away  with  the  Idog's  motiey  and 
con?ertil  to  tbeir  own  uee,  but  when  those 
collectors  ha?e  received  these  bills  and  pay  them 
as  mofliey,  then  they  took  them  for  money  and 
it  is  but  reasoqaMe  they  should  be'  allowed  to 
pay  tbem  to  Che  king  as  money,  but  the  oon- 
uary  was  never  the  meaning  of  any  act  of  par- 
liaioeot;  therefore  we  are  to  expunge  all  that 
ftrt  of  thedefimoe  ont  of  the' case,  anu  must  say 
that  such  a  payment  cannot  be  just  in  law. 

Hie  offence  bid  in  the  inforination  is,  that 
be  paid  in  so  many  exchequer  bills  as  if  they 
had  bceo  paid  into  the  excise.  They  say  Mr. 
Peters  is  mistaken,  all  those  bills  brought  by 
Mr.  DuBOombe's  man  were  not  on.  that  account. 
Cook  swears  he  brought  the  bill<i,  and  that  Mr. 
Duncombe  was  by  when  he  brought  in  three 
jiaroels,  and  he  gave  Mr.  Peters  a  particular 
aocouot  what  those  bills  were,  he  says  that  for 
1,300  and  odd  pounds  they  were  indorsed  as 
paid  into  the  excise,  and  he  gave  an  account 
to  Peters  that  those  bills  were  actually  received 
iato  the  excise,  and  that  there  was  no  question 
about  the  other  amounting  7,800  J.  paid  as  part 
of  the  10,000/.  Cook  is  positire  as  to  this,  he 
wa#  by  Mr.  Onncombe  at  the  time,  if  so  there 
IS  a  great  alteration  in  the  case,  though  it  was 
a  fault  in  Mr.  Duncombe,  to  con? ert  so  much 
money  to  his  own  use,  yet  it  is  not  the  fault 
laid  in  the  information. 

Further,  if  the  evidence  Cook  swears  true, 
the  Mils  being  in  several  parcels,  if  Mr.  Dun- 


combe had  A  mbd  to  pliy  them  into  the  ex* 
chequer  as  they  had  been  paid  into  the  eStciie, 
why  in  different  parcels  ?  here  is  a  plain  dis- 
tinction in  this  circumstance  they  insist  upon  . 
to  falsifythe  evidence  of  Peters. 

Here  again  there  are  two  other  nf  Mr.  Dun- 
combe's  men  called,  Mr.  Peters  says  it  must 
be  one  of  them  that  brought  him  tlie  bills,  but 
they  both  swear  that  they  never  paid  any  ex- 
chequer bills,  they  don't  remember  they  were 
at  Pieters's  office.  Peters  says,  he  did  see  Mr, 
Duncombe  at  that  time,  bui  that  ho  saw  him 
afterwards  in  the  hall  bat  not  at  that  time,  this 
is  a  plain  contradiction  to  the  evidence.  We 
roust  leave  it  to  you  gentlemen  of  the  jury, 
upon  the  whole  matter,  whether  you  be  satis- 
fied  that  Mr.  Dancombe  is  guilty  of  the  crime 
or  not  as  laid  in  the  information.  If  he  paid 
those  bills  into  the  exchequer,  as  if  they  had 
been  first  paid  into  the  revenue  of  the  excise  for 
so  much  money.  If  you  he  satisfied  he  did,  you 
must  bring  him  in  guilty,  but  if  you  be  satisfied 
that  he  distinguished  between  the  bills  and  told 
Mr.  Peters  what  bills  they  were,  you  are  to 
bring  him  in  not  guilty;  ^ 

The.  Jury  did  immediately,  without  going 
from  the  bar,  bring  him  in  Not  Guilty.* 


*  «  This  is  a  copy  of  the^rial  of  Charles 
Duncombe,  esq.  taken  June  }7, 1699,  when  he 
was  tried  before  die  lord  chief  justice  Holt  at 
the  King^s-benoh  bar,  Westminster.  Testified 
by  roe  George  Ridpath." ' 


405.  The  Trial  of  Spencer  Cowpeu,*  esq,  Etus  Stephens,  Wij> 
1,1AM  RoGEus,  and  John  Mabson,  at  Hertford  Assizes^  for 
the  Murder  of  Mrs.  S^rah  Sjtout,:  11  William  IIL  a.  o, 
1699.  ' 


Jufy  16,  1699. 
Proclfltliiation  was  made  for  all  persons  con- 
cerned to  attend. 

CL  cf  Ar.  You  good  men  that  are  em- 
pannelled  to  ejiqnire,  te.  answer  to  jrour  names, 
and  save  your  fines.  Then  Ellis  Stephens, 
William  Rogers,  and  John  Marson,  being  upon 
bail,  proclamation  was  made  fhr  them  to  attend, 
which  they  aeoonfingly  did;  andMr.  Cowner 
was  brougfat  into  oonrt  by  the  under  sheritf. 

CLqfAr.  fik»enoer  Cowper,  hold  up  thy 
hand.  (Which  he  did.)  John  Marson,  hold  up 
thy  hand.  (Which  he  did.)  Ellis  fitepbens, 
hold  up  thy  hand.  (Which  be  did.)  William 
RogeiB,  hold  up  thy  hand.    (Which  he  did.) 

CL  of  Art.  *  You  stand  mdicted  by  the 
<  names  of  Spencer  Cowper,  late  of  the  parish 
'  of  St.  John's  in  the  town  of  Hertford,  in 
*  dia  county  of  Hertford,  esq.  John  Marson, 

^  Mr«  Cowper  and  Miss  Stout  aretheMoseo 
and  Zara  of  Mrs.  Manley '§  New  Atalastif . 
VOL.  XHI, 


late  of  the  parish  aforesaid,  in  the  county 
afhresaid,  gent  Ellis  Stephens,  late  of  the 
parish  aforesaid,  in  the  county  afolesaiil, 
gent,  and  William  Kogers,  lata  of  the  parish 
aforesaid,  in  the  county  aforesaid,  gent,  for 
that  you  not  having  the  fear  of  God  befora 
your  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  ISth 
day  of  March,  in  the  1 1th  year  of  the  ragQ 
of  his  present  majesty,  bjr  force  and  arms,  Ace. 
at  the  parish  aforesaid,  in  the  county  afore*, 
said,  in  and  upon  one  Sarah  8tout,'spin9ter,  in 
the  peace  of  God*and  our  aovereign  lord  the 
king,  then  and  there  being,  violently,  fekmi^i 
ouslyf  voluntarily,  and  of  yonr  malice  afore-* 
thought,  did  make  an  assault ;  and  that  you 
the  aforesaid  Spencer  Cowper,  John  Marson, 
Ellis  Stephens,  and  William  fiogen,  a  cer« 
tain  rope  of , no  value,  about  the  neck  of  the 
said  Sarah  then  and  there  felonioualy,  Tolon^* 
tarily,  and  of  your  malice  aforethought,  did 
pot,  place,  fix  and  bind;  and  the  neck  and 
throat  of  the  said  Sarah,  then  aad  there  with 
4B 
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'  t)ie  hfttids  of  joa  the  mA  fipwosr  Cow|«r« 
<"  JoltD  MaraoD,  £111$  StepheiM,  ^xid  William 
'  ttoffera,  feloniously,  ?oluiilarilv,  and  of  your 
marico  afore-thoi^t,  did  bo)d,  «|iioezo»  and 
eripe;  and  that  you  the  aaid  Spencer  Cowper, 
John  ManoD,  Ellis  Stephens,  and  William 
Roflrers,  with  the  aforataid  rope,  by  you  the 
said  Spencer  Conrper,  John  Man^n^  Ellis 
Stephens,  and  William  Rogers,  then  as  afbrer 
said  about  the  nook  of  the  said  Sarah .  Stout 
pot,  pkeed,  fixed,  and  hound,  and  by  the 
sqcieezinff  and  griping  of  the  neck  and  throat 
of  the  said  Sprab  wiUi  the  hands  of  you  the 
eaid  Spencer  Cowuer,  John  Marson,  Ellis 
Stephens,  and  William  Rogers,  s^  aforesaid, 
the  said  Sarah  Stout  then  and  there,  by  force 
and  arms,  Sfo,  fdoniously,  voluntarily,  and  of 
your  malice  afore-thought,  did  choak  and 
strangle ;  b^  reason  of  which  olioaking  and 
strangling  of  her  tbe  said  Sarah  Stout,  by  yon 
the  aibreiaid  Spencer  Cowper,  J.  Alacson, 
Ellis  Stephens,  and  W.  Rogers,  with  the  said 
ropeabottt  the  neck  of  the  said  Sarab  Stout  as 
aforesaid,  placed,  fixed  and  bound,  and  by  the 
squeezing  and  griping  of  the  neck  and  tbroal 
of  the  said  Sarah  vrm  tbe  bands  of  you  the 
said  Spencer  towpei,  John  Marson,  Ellis 
Stflpbens  and  William  Rogers,  as  aforesaid, 
the  eaid  Sarah  then  and  there  instantly  died. 
And  so  you  tbe  said  Spenoer  Gowper,  John 
MarsoD,  £Uis  Stephens  and  William  Rogem, 
the  said  S^mb  Stout,  on  the  IStb  day  of. 
Biarch,  m  the  year  aforasMd,  in  the  parish 
aforesaid,  in  tbe  county  aforesaid,  in  manner 
end  form  aforesaid,  feloniously,  Toluntarily, 
and  of  your  malice  afore-thought,  did  loll 
and  murder;  and  the  said  Sarah  Stout,  as 
aforesaid,  by  yon  the  said  Spencer  Cowper, 
^hn  Marson,  Ellis  Stephetv,  and  William 
Rogers,  foloniously,  voluntarily,  and  out  of 
your  maKce  afore^tbought,  dioaked  and 
strangled;  into  a  certain  river  there,  being 
called  the  Priory  River,  then  secretly  and 
maliciously  did  put  and  cast,  to  conceal  and 
hide  the  said  Sarah  Stout,  so  nAofdered, 
Minet  the  peace  of  our  sovereign  loid  the 
mg,  hie  crown  and  dignity,  See.' 

How  sayest  then,  Spencer  Cowper,  art  thou 
^  j^  •*"  ^he  felony  and  murder  whereof  thou 
stanaest  indicted,  or  not  guilty  ? 

Mr.  Cowper,  Not  Guilty. 

CL  of  Art,  Culprit,  how  wilt  thou  be  tried  F 

Mr.  Coirper,  Bv  God  and  my  country. 

C^.  qf  Arr,  Godsend  you  a  good  deliverance. 

(Then  the  otiier  three  pleaded  Not  Guii^, 
end  put  themselTes  upon  their  country  m 
afoiesiud.] 


Then  Ph>clamation  was  made  for  ioforina' 
tion. 

.  CL  cfAtT*  Von  the  prisoner  at  the  bar, 
ibcM  men  that  yon  shall  hear  oaUed,  and  per- 
sonalW  appear,  are  to  pass  between  our  sove» 
reign  lord  tbe  king  and  you,  upon  trial  of  your 
several  lives  and  deaths ;  therefore  if  yov  will 
challenge  them,,  or  any  of  them,  your  tinfe  to 


spef4  i^  ««  Uiey  ooiup  to  the  htwk  to  be  swon, 
befora  they  besworqf 

(Then  the  pannel  was  called  over.) 

CL  of  Arr.  Do  you  dcsigp  to  join  in  jfoor 
chaHenoes,  or  to  challenge  sem«tely? 

Mr*  ikmp^.  If  we  m»uld  cballeoge  sepa- 
rately, there  must  be  so  many  separate  triak ; 
and  therefore  to  prevent  the  trouble  of  the  court, 
I  am  willing  thm  should  be  but  onecbalkiige 
for  all. 

CL  if  Arr.  Gentlemen,  do  you  all  agne  to 
that? — Priionen.  Yes, yes. 

(Then  after  some  challenges,  as  well  oo  tbe 

Kait  of  tbe  king  as  of  the  prisoners,  there  not 
eing  a  fuU  jury  of  the  principal  pannel :) 

Mr.  Cowper.  If  vour  hardship  pleass,  tbe 
pannel  is  now  gone  tbrougfa,  I  desire  tbejr  nij 
shew  some  leg^  cause  for  their  chaHeages. 

Mr^  Jonei.  I  oonoeive  we  that  are  retained 
for  the  king  are  not  bound  to  shew  any  caoM^ 
or  the  cause  is  sufficient,  if  wesav  they  are  not 
good  for  the  lung,  and  that  is  allowed  to  bca 
good  cause  of  chailenge ;  for. what  other  easK 
can  ire  diew  in  tliis  case  f  You  are  not  to 
shew  your  cause,  you  ohaUenge  peremptonly ; 
so  in  this  case  the  king  does. 

Mr.  Cmpttr.  My  lord,  I  stand  at  tbe  bac 
with  some  disadvantage,  to  enoounter  ageoUe* 
man,  that  hath  no  concernmeats  bothowsfer, 
I  do  lake  it  for  law,  that  there  must  be  a  oaoK 
sheweK),  an^l  thai  cause  must  be  a  legal  one, 
and  what  that  cause  is  they  must  certainly 
make  out  I  do  think  it  ought  to  appear  that 
there  is  some  relation,or  some  notorious  affec- 
tion or  iriendship,  or  something  of  that  sort; 
or  otherwise  it  is  notalegalcauseof  cbilleage ; 
and  if  there  seem  to  be  any  difficulty  in  thii 
particuUr,  1  hope  your  lordship  will  assign  IM 
counsel  to  argue  it  with  foe  king^s  counsel. 

Baron  HatseU,  Mr.  Cowper,  you  are  M( 
under  such  disadvantage  as  men  usually  ars 
that  stand  where  you  now  do.  Vou  haYe  bees 
educated  in  the  studv  of  the  law,  and  aoder- 
stand  it  very  well.  I  have  sevecal  tiinss  acco 
how  you  have  managed  your  dients  caoies  ta 
their  advantage.  As  for  this  matter  of  cbal- 
lenge,  Mr.  Jones,  I  think,  you  ahould  ahee 
your  oanse  of  challenge,*  thoogli  tbe  lav 
aUows  the  prisoner  liberty  to  ohaUenge  twesty 
peremptoinly. 

Mr.  Jonm.  I  do  not  know,  in  all  my  prae- 
tice  of  thin  natnroj  that  it  waa  ever  pot  epos 
the  king  to  shew  cause ;  and  I  believe  soneef 
the  king's  counsel  will  say  they  have  notfcoown 


It 


Mr.  Cowper.  In  my  Und  chirf  jotict 
Hnles'a  Pleas  of  the  Crown,  p.  959,  it  ii 
expressly  so  ;  and  in  the  statute  of  83  Edw. 
1.  it  is  said,  the  long  shall  not  challenge  witb- 
ont  cause,  and  that  must  be  begal. 

CLcfArr.  Gall  Daniel  Ghwfce. 

Baron  Baiseil.  Mr.  Jonea,  if  you  can  «y 


*  See  the  Case  of  Peter  Cosk,  in  tbe  pit* 
sent  voloBMy  p.  3U. 
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&ay  jorTmkn  bith  tmifl  toy  thin^  tUtLc^Mo^ 
this  caofe,  aod  ^vm  fate  Verdict  oy  wiiy  of  flts- 
cmii«e,  or  shewed  fri9  aifedtion  one  way  or  othet*, 
that  woulif  be  rood  ctMisB  df  challenge. 

Mr.  Jonti,  my  lord,  tbten  ii^e  shouIA  keep 
you  here  while  to- raorrow  mbrning. 

Baron  HattelL  If  there  hith  been  aiiy  great 
frieiHfsfarp  between  any  juryman  aod  the  party, 
it  will  look  in  if  he  he  insisted  upon. 

Mr.  Coaler,  Mv  lord,  I  do  itbt  insist  upoh 
it,  hot  {  profess  I  know  of  no  friendship,  odly 
that  Mr.  ClaHce  in  elections  hath  taken  our 
interest  in  town  ;  1  know  I  hare  a  jtist  cause, 
and  I  am  ready  to  he  tried  before  your  lordship 
and  any  fair  jury  of  the  county ;  therefore  I 
do  not  msisi  upon  it. 

Then  the  Joiy  awom  was  as  feUow«tbt 

Evan  Uoyd,  Williain  Watson,  John  Prior, 
John  Harrow,  George  Holgate,  John  Stracey, 
Thomas  Parrot,  Sam.  Walliiigh$m|  Francis 
Co1e«  Rich.  Crouch,  John  cock,  Richard 
Bickiiiaon. 

Mr.  C&itfper\  My  lord,  I  btmihly  mote  that 
1  nay  hare  pen,  ink  and  paper. 

Baron  KalseiL  Ay,  by  all  means. 

CL  of  Air.  Hdd  tip  your  hand.  (Which  M 
did.)  And  fo  of  the  rest.  Yon  of  the  jnry, 
look  upon  the  prisoners,  and  teaiken  to  thev 
charge.  They  stand  indi^ied  bv  the  names 
of,  &c.  (Proa^  in  the  indictment,  mutatU 
mutandU.) 

Jury.  Iny  lord,  ^i  desire  we  may  hare  pen, 
Ink  and  paper. 

CL  of  the  Asgite,  There  are  three  of  the 
jary  desire  pen,  ink  and  paper. 

fiaron  HatseU.  Let  fus  many  have  it  as  will. 

Mr.  Janet,  May  it  please  your  lordflbip,  and 
you  gentfemep  that  areswern,  I  am  of  counsel 
for  the  king  f  n  th?B  cause,  and  it  is  upon  an  in- 
dictment by  iirhlch  the  gentlemen  at  the  bar 
stand  accbse'd  for  one  of  the  fonlest  and  ntost 
wicked  c^es  almost  that  any  age  can  remem; 
ber  :  I  heKere  in  your  county  you  nerer  knew 
a  hxX  of  this  nature  ;  for  here  is  a  young  gen- 
tlewomaa  of  this  comity  stnmgled  and  mdr- 
dered  in  the  night  time.  The  thing  was  done 
ia  the  dark,  therefore  the  eridenoe  cannot  te  so 
plain  as  otperwise  might  be. 

After  she  was  strangled  and  murdered,  idbe 
was  caorried  down  into  a  rirer  to  stiile  the  ihct, 
and  to  make  it  supposed  she  had  murdered 
hersctf :  so  that  it  was  indeed,  if  it  prore  other- 
wise, a  double  mtirder,  a  murder  accompanied 
mtb  aSI  the  circumstances  of  wickedness  and 
^nainy  that  I  remember  in  all  my  practice,  or 
erer  r6ad  of. 

This  fact,  as  it  was  comirftted  in  the  night 
deatf  80  it  was  carried  very  sosret,  and  it  is  very 
well  we  have  had  so  much  trght  as  we  have  to 
^e  so  much  s^isfoction ;  for  we  have  here, 
m  a  manner,  t^  trials;  one  to  acqu^  the 
party  that  is  dead;  and  to  satisfy  the  world,  and 
rindicate  her  i^utation,  that  sue  did  not  mur- 
der hemelf,  bA  was  murdered  by  other  hands. 
Wot  tiy  yvkl  shsAl  never,  as  counsel  in  t^e 
ease  of  blD(»d,  aggravate ;  I  wS  nol  improve  or 


ehlar^.  the  eiidelice  at  all ;  it  shall  h^  only 
iny  bWfiess  td  s^  the  fact  as  it  is,  ahd  to  giVe 
the  evidifnce,  and  state  it  m  it  stands  here  in 
my  instfuctiohs. 

Mv  lord,  for  tlutt  porfinse,  to  lead  id  thfe  fact,, 
it  will  be  necessary  to  inform  you,  that  rit^oa 
Moddaj  the  Idth  of  March,  the  first  day  of  the 
last  asinzes  here,  Mr.  Cowper,  one  of  the  geti* 
tiemen  at  the  bar,  came  to  this  town,  and 
lighted  at  Mr.  Barefoote's  hotise,  aad  ^id 
there  sdme  time,  I  suppose  to  dry  himself  ihe 
weather  being  dirty,  but  sent  his  horse  to  Mrh. 
Stout's,  the  mother  of  this  gentlewoman.  Sonte 
time  after  he  came  thither  him$elf,  and  dined 
there,  and  staid  tlH  four  in  the  atWnoon;  find 
at  four,  when  he  went  away,  he  told  them  he 
Would  6ome  ahd  lodge  there  that  n%ht,  and 

Slip. 

According  to  his  ^ord  he  came  there,  and 
flkd  the  stopper  he  desired  ;  after  supper  Mts. 
Stent,  the  yoang  gentlewoman,  and  he  sat  to- 
gether till  near  eleven  o'clock.  At  eleveii 
o'clock  there  wts  orders  given  to  warm  his 
bed,  dnenly  td  warm  liis  bed,  in  his  hear« 
ing.  The  mitid  of  the  house,  gentlemetf, 
upon  this  went  up  ^airs  to  warm  his  be^, 
Expecting  j&e  gentlemSn  would  have  come  up 
and  followed  her  before  she  had  done  ^  but  ft 
stems,  while  she  was  warming  his  bed,  she 
fa^ard  tjhe  door  dap  together ;  and  the  nat(irjB 
of  that  door  is  such,  ^at  it  mdces  al  gr^ 
noiseat  Aedapdingofttto,  thatady  hotUiii 
the  /loose  may  be  sendUe  of  any  onefs^ing 
out.  The  maad  upon  this  was  concemea,  an(l 
wondered  at  the  meaning  pf  it,  he  promi^g  to 
lie  there  that  night ;  she  came  down,  but  there 
was  nertber  Blr.  Cowper  ,nor  Mrs.  Stdut ;  sd 
that  we  suppose,  and  for  all  that  we  can 
find  and  learn,  th£y  mast  go  dut  together. 
Af^er  &eir  gmng  out,  (he  maid  and  mother 
came  Into  the  room;  and  the  vdutig  gen- 
tlewoman not  returnii^,  nor  Mr.  Oowper, 
they  sat  up  alt  night  in  the  booSe,  eX-, 
pecdng  what  time  .tl>«  young  gentlewoDMi^ 
wonld  return.  The  next  morning,  after  they 
had  sat  up  all  eight,  the  iirst  news  of  this  lady 
vttti,  that  she  lay  floi^tlng  cud  swimming  m 
water  by  the  mill  dam.  Upon  that  tfiere  was 
several  persons  called  ;  for  it  was  a  surprize 
bow  this  should  come  to  pass.  There  she  lay 
floating  with  her  petticoats  and  apron,  bother 
ni^ht  rail  and  morning  gown  were  off,  and  Od4 
ot  them  not  found  till  some  time  after  ;  and  th^ 
maid  will  give  you  an  account  how  it  came  to 
be  found. 

This  made  a  great  noise  in  the  country  ;  for 
it  was  ver^  extraordinary,  it  happeniog  that 
from  the  titne  the  maid  left  Mr.  Cowper  and 
this  young  gentlewoman  together,  she  was  nei 
seen  or  heard  of  till  next  morning,  when.shi 
was  found  in  this  condition,  with  her  eyes' 
broad  open,  floating  upon  the  water. 

When  her  body  Came  to  be  viewed,  it  was 
very  much  wondered  at ;  for  in  the  first  place, 
it  is  covvtrary  to  nature,  that  any  persons  that 
drown  themselves  should  float  upen  the  water* 
Wc  have  sofficfeut  evidencey  ttiA  it  is  a  thing 
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that  nevar  wm  ;  if  persoos  eome  «live  iD(o  Uie 
Irater,  tben  they  sink ;  if  dead,  then  tbev 
0wim  'r  that  mude  aome  more  curious  to  IooIl 
Into  this  matter.  At  first,  it  was  thought  that 
mcb  an  aecidept  might  happen,  though  they 
could  not  imagine  any  cause  for  this  woman  to 
do  so,  who  had  so  great  prosperity,  had  so  good 
iin  estate,  and  bad  no  occasion  to  do  an  action 
upon  herself  so  wicked  and  so  barbarous,  nor 
cau&ot  lesro  what  reason  she  bad  tainduce  her 
.  to  such  a  thing.  Upon  view  of  the  Dody ,  it  did 
appear  there  hail  been  violence  us^  to  the  wo- 
tnan  ;  there  was  a  crease  round  her  neck,  she 
,  Was  bruised  about  her  ear ;  so  that  it  did  seem 
as  if  she  bad  been  strangled  either  by  hands  or 
Aropei 

Gentlemen,  upon  the  ezHmination  of  this 
matter,  it  was  wondered  how  this  matter  came 
About,  it  was  dark  and  blind.  The  coroner  at 
that  time,  nor  these  people,  had  no  evidence 
l^veo,  btit  the  ordinary  evidence,  and  it  passed 
in  a  day.  We  must  call  our.  witnesses  to  this 
fact,  that  of  necessity  you  most  conclude  she 
Was  strangled,  and  di!l  not  drown  herself.  If  we 
give  you  as  strong  a. proof  as  can  be  upon  the 
liatare  of  the  fact,  that  she  was  strangled,  then 
the  second  matter  under  that  enquiry  will  be,  to 
know  who,  or  what  persons 'Shouldbe  the  men 
that  did  the  fact.  J  told  you  before,  it  was,  as 
all  wicked  actions  are,  a  matter  of  darkness, 
and  done  in  secret,  to  be  kept  as  much  from 
the  knowledge  of  men  as  was  possible. 

Truly,  g^entlemen,  as  to  the  persons  at  the 
bar,  the  evidence  of  the  fact  will  be  very  siiort, 
and  will  be  to  this  purpose. 

Mr.  Cowper  was  the  last  man  unfortunately 
in  hcT  compfuiy  ;  I  could  wish  be  had  not  been 
so  w^th  all  my  heart ;  it  is  a  very  unfortunate 
thing,  that  his  name  should  upon  this  occasion 
be  brought  upon  the  stage ;  but  tlien,  my  lord. 
It  was  a  strange  thing,  here  happens  to  be 
three  Gentlemen.  Mr.  Maraon,  Mr.  Rogera, 
and  Mr.  Stenhens.  As  to  these  three  men, 
my  lord,  I  do  not  hear  of  any  business  they 
liad  ber^,  unless  it  was  to  do  this  matter,  to 
serve  some  interest  or  friend  that  sent  them 
ttpon  this  message  ;  for,  my  lord,  tbey  came 
to  town,  (and  in  tbihgs  of  this  nature  it  is  well 
we  have  this  evidence ;  but  if  we  bad  not  been 
straightened  in  time,  it  would  have  brought  out 
more  $  these  things  come  out  slowly)  these 
persons,  Mr.  Stephens,  Mr.  Rogers,  and  Mr. 
Marson,  came  to  town  here  on  the  thirteenth 
of  March  last,  the  assize  day.  My  lord,  when 
they  Came  to  town,  they  came  to  an  house, 
and ,  took  lodgings  at  one  Gurrey's  $  tbey 
took  a  bed  for  two,  and  went  out  of  their  lodg- 
ing, having  taken  a  room  with  a  larcfe  bed  m 
it ;  «nd  afterwards  they  went  to  the  Glov^  and 
Dolphin,  and  then  about  8  a-clock  one  Mai-son 
came  to  them  there ;  in  what  company  tbey 
eame,  your  lordship  and  the  jury  will  know  by 
and  by ;  they  staid  there,  my  lord,  at  the 
Glove  from  8  to  11,  as  they  isay.  At  li  these 
three  gentlemen  came  all  into  their  lodging 
together  to  this  Guri-ey's.  My  lord,  when 
tbey  came  h,  it  was  very  observable  amongst 


.theffit  milen  tbere  bad  been  a  aociof  ftte  in  K 
first.  That  they  should  happen  to  be  in  the 
condition  they^  were  in ;  and,  seoondly,  fall 
upon  the  diseourse  they  did  at  that  time ;  for, 
my  lord,  tbey  called  for  fire,  and  the  fire  was 
made  them ;  and  while  the  people  of  the  house 
were  going  about,  tbey  observed  and  beard 
these  gentlemen  talk  of  Mrs.  Sarah  Sloot;  that 
happened  to  be  their  diftcoarse;  one  said  to  the 
other,  Marson,  she  was  an  old  sweetheart  of 
yours :  Ay,  saith  he,  but  sbe  cast  me  off,  but  1 
redcon  by  this  time  a  friend  of  mine  has  done 
her  business.  Another  piece  of  discourse  was, 
I  believe  a  firiend  of  mine  is  even  with  her  by 
this  time.  They  bad  a  bundle  of  linen  with 
them,  but  what  it  was  is  not  known,  and  one 
takes  the  bundle  and  throws  it  upon  the  bed  ; 
well,  saith  be,  her  business  is  done,  Mrs.  Sarah 
Stouts  courtinff  days  are  over;  and  they  sent 
for  wine,  my  lord ;  so  after  they  had  drank  of 
the  wine  they  talked  of  it,  and  one  pulled  out 
a  ereat  (teal  of  money  ;  saith  one  to  another, 
.what  money  have  you  ^pent  to  day  ?  Sailb  the 
other,  thou  bast  had  40  or  50L  for  thy  share: 
Saith  the  other,  I  will  spend  all  the  money  i 
have,  for  joy  the  business  is  done. 

My  lord,  this  discourse  happened  to  be  ameog 
them ;  which  made  people  of  the  house  consi«> 
der  and  bethink  themselves;  when  the  next 
day  they  heard  of  this  Mrs.  Stoot's  being  fouoil 
in  the  water,  this  made  them  recollect  and  call 
to  mind  all  these  discourses. 

My  lord,  alter  these  gentlemen  had  staid 
there  all  uifflit,  next  morning,  truly,  it  was  ob* 
served  (and  I  suppose  some  account  will  be 
given  of  it)  that  Mr.  Cowper  and  they  did  meet 
together,  and  had  severiil  discourses,  and  that 
very  day  went  out  of  town ;  and  I  think  as 
soon  as  they  came  to  Hoddesden;  made  it  all 
their  discourse  and  business  to^talk  of  Mis. 
Stout.  My  lord,  we  will  call  our  witnesMs. 
and  prove  all  these  fiicts  tliat  I  have  opened  to 
your  lordship  j  and  then  I  hope  they  will  be 
put  to  give  you  some  accoimt  how  all  these 
matters  came  about. 

Call  Sarak  Walker  (who  was  swom.) 

Mr.  Jones.  Mrs.  Walker,  prav  give  an  ac- 
count to  my  lord  and  the  jury,  of  Mr.  Cowper*s 
coming  to  vour  house  the  ISth  of  March,  aod 
what  was  dfone  from  bis  coming  there  at  nigbt 
to  bis  going  out? 

Walker,  May  it  please  you,  my  lord,  on  Fri- 
day before  the  last  assizes,  Mr.  Cowper's  wife 
sent  a  letter  to  Mrs.  Stout,  that  she  migbt  expect 
Mr.  Cowper  at  the  assise  time;  and  therefore 
we  expected  Mr.  Cowper  at  that  time, and  ac- 
cordingly provided ;  and  as  became  in  with  the 
judffes,  she  asked  him  if  he*  would  alight  ?  He 
said  no ;  by  reason  I  come  in  later  than  usual, 
I  will  go  into  the  town  aod  show  myself,  but 
he  would  send  his  horse  presently.  She  asked 
him,  bow  lung  it  would  be  before  be  would 
come,  because  they  would  stay  for  him  ?  He 
said,  he  could  not  tell,  but  be  would  send  licr 
word ;  and  she  thought  be  bad  forgot,  and  scot 
mjji  down  to  know  ^whether  be  would  please  t» 
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eooM?  HetikI,  hehadbariiiew,andbeoould 
not  come  just  then ;  bat  he  came  id  lets  Umd 
a  quarter  of  an  boor  aiier»  aod  dined  tbere^mnd 
be  weot  away  at  four  a  clock :  and  tbeo  my 
miatrevaakefi  him,  if  he  would  lie  there?  Aod 
be  aoawered  yea,  and  he  came  at  ntgbt  about 
9  i  and  he  sat  talkin|f  about  half  ao  hour,  and 
then  caUed  tor  pen,  ink  and  paper,  for  that,  ai 
he  Mtd>  he  was  to  write  to  his  wife ;  which  was 
brought  him,  and  he  wrote  a  letter ;  and  then 
ny  niatress  went  and  asked  him,  what  he 
would  have  for  supper?  He  said  milk,  by 
reason  he  had  made  a  good  dinner;  and  1  ffot 
him  his  suppei*,  and  he  eat  it ;  after  she  callsd 
me  in  again,  and  they  were  talking  together, 
and  then  she  bid  me  make  a  fire  in  hb  cham» 
her ;  and  wheh  1  had  done  so,  I  came  and  told 
bim  of  it,  and  he  looked  at  me,  and  madenie 
no  answer :  then  sh^  bid  me  warm  the  bed, 
whieb  aceordingiT  I  went  up  to  do  as  the  cb>ck 
atruck  ele? en,  and  in  about  a  quarter  of  an  hour, 
1  beard  the  door  shut,  and  I  thought  he  was 
gone  to  carry  the  letter,  and  staid  about  a  quar- 
ter of  an  hour  longer,  ao4  came  down,  and  he 
was  gone  and  she ;  and  Mrs.  Stout  the  mother 
asked  me  the  reason  why  be  went  out  when  I 
waa  warming  his  bed  ?  And  she  asked  me  lor 
my  miatress,  and  I  tokl  her  I  left  her  with  Mr. 
Cowper,  and  1  never  saw  her  after  that,  nor  did 
Mr.  Cowper  return  to  the  house. 

Mr.  Joaef.  How  long  did  you  ait  up? 

Walker,  All  night. 

Mr.  Jones,  What  time  next  morning  did 
you  see  her  ?— Walker.   About  seven  a  dock. 

BIr.  Jone$.  In  the  water,  or  out?  - 

Walker.  Out  of  the  water. 

Mr.  Cowper.  Pray  will  you  jecolleot  a  little, 
and  be  very  particniar  aa  to*  the  time  when  I 
went  out  at  night? 

Walker.  Sir,  it  waa  a  quarter  after  eleven  by 
our  clock;  the  difference  between  the  town 
clock  and  ours  waa  half  an  hour. 

Mr.  Cowper,    But  you  say  by  vonr  clock  it  ^ 
was  a  quarter  after  eleven  ? — Walker.  Yes,  Sir. 

Mr.  Camper.  Pray,  what  account  did  you 
give  as  to  the  time  to  the  coroner's  inquest  f 

Walker.    I  said  then  it  was  eleven,  or  a 

rrter  after  eleven,  when  I  heard  the  door 
tp 

Mr.  Cemper.  Pray,  waa  Mrs.  Stout  present 
with  the  coroner's  inquest  when  you  gavo  that 
account? — Walker.  Yes,  she  was.         • 

Mr.  Cowper*  ^^^i  ^^^  account  did  you 
ffive  aa  to  the  time  before  my  lord  chief  juS' 
ScaHoK? 

Walker.  1  gave  the  account  thai  it  was 
dsven,  or  a  quarter  of  an  hour  after. 

,Mr.  Cowper.  In  her  depoaitions  there  is  half 
an  hour's  difference ;  for  then  she  said  it  was 
Kalf  an  boor  after  ten. 

Baron  Haitell.  Which  clock  waa  earliest, 
yours  or  the  town  clock  ? 

Walker.  Ohrs  waa  half  an  hour  faster  than 
Iheira. 

Mr.  Cowper.  How  came  yon  to  know  this  ? 

Walker.  By  reason  that  dinner  waa  dressed 
at  the  cook's,  and  it  was  ordered  to  be  lyady 


by  two  a^deek,  and  it  was  ready  at  two  by  the 
town  ckwk,  and  half  an  hour  arier  two  by  ours. 

Mr.  Cowper.  Wb^n  you  came  down  fad 
missed  your  mistress,  did  you  enquire  after  her 
all  that  night? 

Walker.  No,  Sir,  I  did  not  go  out  of  the 
doors ;  I  thought  you  were  with  her,  and  so  I 
thought  she  would  come  to  no  barm. 

Mr.  Cowper.  Here  is  a  whole  night  she  gives 
no  account  of.  Pray,  mistress,  why  did  not 
you  go  after  her? 

Walker.  My  mistreas  would  not  let  me. 

Mr.  Cowper.  Why  would  she  not  let  you? 

Walker.'  I  said  I  would  see  for  her:  No, 
salth  she,  bjF  reason  if  you  go  and  see  tor  her, 
and  do  not  nod  her,  it  wilt  make  an  alarm  over 
the  town,  and  there  may  be  no  occasion. 

Mr.  Cowper.  Did  your  mistress  use  to  slay 
out  all  night  ? — Walker.  No,  never. 

Mr.  Cowper.  Have  not  you  said  so? 

Walker.  I  never  said  so  in  my  life. 

Mr.  Cowper.  Plray,  Mrs.  iValker,  did  yon 
never  take  notice  that  your  mistreaa  waa  under, 
melancholy  ? 

Walker.  I  do  not*  say  bnt  she  waa  melan* 
cboly ;  she  was  ill  ibr  some  time ;  and  1  im- 
puted it  to  her  illness,  and  I  know  ao  other 


Mr.  Cowper.  Have  you  not  often  told  people 
that  your  mistress  was  a  melancholy  peraan» 
upon  your  oath? 

Walker.  1  have  said  she  hath  been  ill,  and 
that  made  her  melancholy. 

Mr.  Camper.  I  will  ask  yoiu  this  question  ; 
pray,  did  you  ever  purchase  any  poison  more 
or  less,  within  these  twelve  months  ? 

Walker.  Yes,  Sir,  I  did  so,  and.  can  tell 
what  it  was  for. 

Mr.  Cowper.  By  whose  order  ? 

Walker.  By  nay  own  order. 

Mr.  Cowper.  Did  you  buy  poison  but  ooce» 
upon  your  oath  ? 

Walker,  1  believe  1  might  boy  twice. 

Mr.  Cowper.  Where? 

Walker.  Of  Mr.  Ludman. 

Mr.  Cowper.  Both  times  there? 

Walker.  Yes. 

Mr.  CWpcr.  Of  him? 

Walker.  No,  of  the  young  man. 

Mr.  Cowper.  Did  you  ever  buy  any  poison 
atLulon?^ira/A:«r.  No. 

Mr.  Cowper.  Did  you  ever  buy  any  by  your 
imistress's  order,  or  of  one  Mrs.  Crooke,  npea< 
your  oath? — Walker.  No,  I  never  did. 

Mr.  Cowper.  Pray,  at  what  time  was  it  that 
yoo  bought  thia  poiaon  yon  speak  of? 

Walker.  1  cannot  remember.  » 

Mr.  Cowper.  Pray  recollect  youiadf. 

Walker.  It  waa  within  this  half  year,  to  be 
sure. 

Mr.  Cowper.  What  was  the  name  of  the 
poison  you  asked  for? 

Walker.  I  asked  for  white  merconr. 

Mr.  Coefper.  She  saith,  I  oaMed  by  bar 
Quatress's  boose,  and  wentdiraedy  to  Mr.  Bara-  ' 
foot'a;  pv^,  did  not  yon  come  to  Mr^  Bam* 
foot's  after  me  f-^WiUker.  Yea,  fir. 
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Hr.  GonipMr.  Ptajr  HA  :ymi  fif«  Che  Mme 
•  aMwot  bmre  41k  ootutmrf  wben  tHiB  miter 
««•  ttoaired  iato,  /tint  ?oa  hare  wtm  done  ? 

IFal&r.  Yesj  I  Adas  iwv«  I  ne  tcH. 

Mr.  Cowper,  Did  you  give  tbi*  Krdndt  ki 
^subsluiee? 

IFetter.  Yes,  I  did. 

Baron  HaUeil.  Mr.  Cowper,  I  suMOie  yoo 
'  do  not  mean  in  rtlatiento  the  poison. 

Mr.  Cat^,  My  lord,  1  aead  in  relation  to 
80  much  of  the  eridence  which  «he  now  gives, 
and  parthsahiriy  retfieels  me.  For  what  end 
or  pnipoM  did  yon  hiiy  It  f 

Walker.  I  homrbt  il  ID  poisoD  a  d(^. 

Mr.  Camper^  nhj  should  yen  poison  the 
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'alhtr.  Itwasadoglhalnsedtohatltftovr 

k  ttid  us  a  gteat  deal  iff  ailsebief ; 

hut  that  did  not.  doy  so  1  vboogfat  it  a  seeond 

time.  f 

Mr.  Q»p$r.  Who  mre  it  to  the  dogP 

W^hr.  U  #as  another  maid  m  giv^  it 

Mr.  Camper.  Why  did  yon  then!  svesrit  Was 
givSfe  the  degf 
Walkat.  Sff,  i  inMr  it  gifita. 

,  Mr.  Cbapef  .'Did  your  mistress  know  df  if  ? 
Walker,  Yes,  she  did  know  of  it  afterwinls* 
Mr.  GMpsr.  Bow  did  yoa  oirft  it  f 

.  WMer.  In  warm  mHk'. 
Mr.  Cawper.  How  did  the  mitt:  tosk  f 
fritter.  It  did  not  look  diseoloured  in  ihe 


\'Haiiett.    You  said  just  iMw  your 
was  HI,  and  that  iftade  her  ssetari- 
choW;  whYitiUnesswasif? 

walker.  My  lord,  she  had  a  gr«*st  jMun  in 
her  head. 

Baran  HaitetL    Ro#  Iod^  hdd  She  been 
troubfed  witbit? 

.  Walker,   Ever  since  last  May  irii  t#elre 
montkis  was  the  beginning  of  it. 

Mr.  Janes,  Old  yoo  e?er  find  her  Tn  Hhe 
least'inclioed  to  do  herself  a  nrisehitf? 

Walker.  No,  I  ner«f  did. 

Mr.  Cowpeir.  You  bought  poisOn  iwiee,  did 
yon  gi?e  all  the  poison  you  bought  to  Ikt  dog  ? 

Walker.  Yes. 

Mr.  Covpe^.  This  first  aiid  ^  last  P 

WaVeet.  Yl»,  the  whole. 

Mr.  Cowper.  How  nMehdid  y«fhiniy? 
*  Walker.    I  am  Aot  oeitaiB  ho#  much  I 
hswht. 

Mr.  Cmplft'.  7ray,  UrbdC  misofaiel  dkt  if  d^ 
Undo^f 

Walker.  I  dotenot  telt,  Wt  nitty  be  dfiVelill 
•ow  for  angbt  I  know. 

Mr.  Cowpei/'.  What  mischief  did  th<»  ddg  do  ? 
'-  Walker.  A  gveat  deal,  he  threw  dowD^  ser oral 
things  and  broke  tbefai. 

ilr.  JdHstf. '  fiiid  Mr.  CowpeT,  ikpon  your 

oath,  hear  Mistress  Stoirt  give  yoilordcir  to 

make  his  ||i«,  difd  warrii  his  led  f 

'Walker.  M^ kuowS  best,  wliether  he  hetoid 

h««d;  hush^^scbVb^wheiishes^e  it. 

Mr.  J<ssft.    BM  bW  apmk  df  ^  Sb  Ss  «ie 
night  hear? 
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W^ker.  Yc8»  she  did  $  fdrlK  ¥bm  vmnr 
4hatt  I. 

Mr.  Janee.  Add  did  net  hecooinidiet  it? 

Wa&ter.  Not  in  the  least. 

Mr./ojite.  Was  it  the  old  or  jottDg  witoaa 
^Kot  gave  yon  the  order  ? 

Walker.  Tbeyonag  woman. 

MF.Cemper.  Pray  did  th«  dog  Up  it,  or  did 
jon  pot  it  down  his  throat,  tipsn  yoor  oath  ? 

Walker.  No,  he  iapt  it,  upon  my  oalh. 

Mr.  Jcmsi.  Did  Mr.  Cowper  send  for  his 
horse  from  yonr  bouSe  the  next  day  f 

Walker.  I  eaanot  say  thai  |  iwasootmllie 

Mr.  Joftss.  Didiie  come  to  yoar  housa  af- 
terwards P 

Walker.  No,  I  m  sm«  he  did  not. 

Mr.Jsaer.  Was  the  home  in  ydnr  stMt 
wheoitwas.sentftrP— flWAer.  Yes,  sir. 

Mr.  JsMf .  And  he  did  not  oosse  to  yoar 
Moose  aMa,  teforete  went  out  of  town  r 

Wedker.  No,  9ir. 

Mr.  Jmet.  He  yoo  knew  wfaioh  way  fat 
wehtoutoflowvr-^iraMxr.  No,  Sir. 

BassB  HatmlL  Did  flfr.  Conrper  use  to  lodge 
St  your  iMise  at  the  asshssB  ? 

Wttlker.  N«,  my  Idrd*,  nsft  sihoe  1  csme 
there^  alie  sessions  before  he  did. 

Mr.  Ceofper.  Whera  did  you  oMie  to  in- 
rite  roe  to  dinner  P 

Walker,  At  Mr.  Bmlbet's. 

Mr.  Cowper.  Then  you  imew  I  was  to  lod'^e 
thereP 

Baroa  Haiull.  Who  ^roUe  the  letter  on 
Friday,  that  Mr.  Cowper  woaM  lod^  there? 

Walker.  1  know  not  who  wrote  it,  his  wife 
sent  it. 

Mr.  iame.  Did  holeH  yoa  he  wooM  k>dge 
there  that  night  before  he  went  away  P 

Walker.  When  he  weiA  from  dhmer  he 
said  so. 

Mr.  Jones.  GeiA  James  Berry.  (Who  was 
swdm.)  Now,  toy  k>id.  We  m\V  l^ive  esidMce 
of  like  mannca^  hdhr  she  was  fowid.  Mr.  BOffy, 
Do  yoa  cbmemher  when  Mfk^lStewtisas  foaud 
byyoorSMillP 

Berrf,  Ne,MMleed,ldonetkn^w  jMrt^sl 
dayitwss. 

Mr.  Jones.  When  you  found  her,  do  yon  rs- 
ssemhei',  li«#,  Hi  #hM  manner  state  waslhMd  ? 

Js»yj^.  Yes  9  1  wMt  o«t  ki  the  ssomhg  Id 
shoot  a  flush  of  water  by  sis  o'dedl,  end  I  sMS 
someihin^  «  toattog  in  tiie  water,  So  1  west 
OSS td set*  ^ML  it#ai,  a«di  sAw  paiAof  h» 
deaths. 

M»^  JMt.  JMdydu  seb  hdf  ftidb  P 

Berrif.  No,  fidilhMf. 

Itr.  Jams.  Wm  kiir  Ihoe  u«te  water,  or 
lAo^^P 

Berry.  Nopsrtof  herbbdy#isdhifirw«ter, 
ehty  sdttHi  part  of  Her  dSMlis. 

Mr.  Jones.  How  many  Ibiot  dM]^  «i^  tiS 
#after  beP-HHSTry.  *i?e  foot  deep. 

Mr.  Jones.  And  how  much  was  she  and* 
water,  doyso  €Oii«eltef 

Berry.  «hsr«i^t'M  llildtffr  t»ler  ilMt  fire 
ord^ihehWk 
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Jme$.    ThcA  Uw  wbole  bo^  nw^Mt 
water,  was  it  T-- Berry.  Yes. 

Mr.  Jdites.  Was  her  faee  under  wider? 

jBnv^   ics. 

Baroa  HatselL  Did  she  lie  upon  her  faoe^ 
•rherback? 

Berry.  She  lay  ufion  her  side. 

Mr.  ^KMi^  Vibea  4he  was  takea  90^  ware 
her  eyes  open  or  shut? 

Berry,  lier  eyes  were  ooca. 

Mr.  Jonei.  Yi  as  she  swelled  with  water  ? 

Berry.  1  did  not  pcroetTe  her  swelled  1  I  was 
aoiased  at  it»  9fid  M  not  so  nrach  mind  it  as  I 
should,  a 

Mr.  Jones*  But  you  reDsember  her  eyes 
were  stariifg  open  P-^Berr^.  Yes. 

Mr.J^tui.  Didyouseeanymari^orbnuses 
•bout her?— Berry.  No. 

Mr.  6oamer.  Did  you  sea  her  legs? 

Berry.  No,  I  did  not 

Mr.lWper.  They  were  not  abofo  water  ? 

Berry.  No. 

Mr.  Camper.  Ckiuld  yon  see  them  under 
water?— Berry.  I  did  not  so  much  mind  it. 

Mr.  temper.  Did  abe  lie  straight  or  doable, 
drired  together  by  the  stream? 

Berry,  i  did  not  observe. 
*  Mr.  Comper.  Bid  you  not  obaarre  the  weeds 
and  tmmpnrY  under  her? 

Berry.  Tmre  was  no  weeds  at  that  time 
thereabouts. 

Mr.  Jonei.  Was  tlie  water  cleaik? 

Berry.  No,  it  was  tbicic  Water. 

Mr.  Jimetl  Was  there  any  thing  under  her, 
in  the  water,  to  prevent  her  ainking? 

Berry.  No,  I  do  not  know  there  was ;  she 
lay^  on  her  right  side,  and  her  right  arm  was 
dnveo  between  the  stakes,  which  are  within  a 
foot  of  one  another. 

Mr.  Jonet.  Did  any  thing  hinder  her  ftom 
siBkiDg?— Berry.  Not  that  I  saw. 

Mr.  Jonef.  ibid  you  help  to  take  her  oat 
fWini' the  stakes  ?—Bernr.  No. 

Mr. JoMt.  CallJohDV«nablea. 

Mr.  Cowper.  Mr.  Barry,  if  I  understand 
Tou  right,  ytfd  say,  her  right  arm  was  driven 
between  the  stakes,  and  her  bead  betweca  the 
stakes ;  cotkld  you  perooiva  her  right  ann,>and 
wheie  was  her  left  arm  ? 

Berr^.  Within  a  small  mattsr  npon  the  water. 

Ban>n  HaiaelL  Did  you  see  her  bead  and 
arm  hetweep  the  stakes  ? 

Berry.  Yes,  her  arm  by  one  stake,  and  her 
bead  by  another^ 

Mr..foj9et.  Did  her  arm  hang  dawn,  or  how? 

Berry.  I  didnot  mind  so  much  as  i  might 
have  done.- 

£Thei|  John  Venahlet  was  sworn.] 

BIr.  Jonm*  Did  you  see  Mrs.  Stout,  when 
slie  wan  takan  out  of  the  water,  as  she  Jay  in  it? 

VenMe$.  Yes. 

Mr.  Jonei.  Give  an  account  how  yon  found 
bar. 

Venahlet.  She  was  floating  upon  the  water. 

Mr.  Jonet.  How  p  was  tf  f  her  body,  or  vriiat 
j^rt  in  the  water  P 


VenMiu'  She  lay  upon  her  light  aide,  and 
this  ann«ponthewaiar,mlherabovethairalai^ 
her  mfliea  were  iipon.iha  water* 

Mr.  Janet.  Did  yoo  help  to  take  her  out  ? 

¥emekie$.  No,5ir. 

Mr.  J(mes.  Were  her  eyes  «^  than  ? 

VemMei.  Hfr  eyes  aMre  open  when  I  saw 
her,  but  I  did  not  see  her  when  she  was  taken 
out. 

Mr.  Jonas.  Did  any  thing  liiadsr  her  fram 
sinking? 

Vewikhi.  I  saw  nothing  to  hinder  hav  if  aha 
would  have  sunk. 

Mr.  Jones.  Call  Leonard  Dell.  (Who  was 
awom.}  Dtd  yoo  see  this  Mr9.'  Stout  in  the 
water?— De//.  Yes. 

Mr.  Jonet.  Pray,  teM  00  in  what  postoro  aha 
was  found  ? 

Dell.  I  saw  her  floating  m  the  river ;  f  saw 
her  face  and  her  deaths'.      ^ 

Mr.  Jones.  Were  her  ckntha  aU  above  the 
ifater? 

Dell.  Her  stays  apd  her  coat  that  the  had 
next  her. 

Mr«  Jones.  Were  these  plainly  abovh  Iha 
water  f'-^Dell.  Some  part  of  them. 

Mr.  Jems.  IM  you  see  her  face,  w«a  thai 
above  the  water  ? 

Bell.  No,  Sir,  it  was  between  thapOcb;  iha 
lay  on  her  right  side,  and  her  head  waabatwasB 
the  stakes,  uid  her  right  arm. 

Mr.  Jonei.  Did  you  help  to  tike  her  out  of 
the  water  f^Beli.  Yes.    . 

Mr.  Jones.  Did  any  thing  hinder  her  froip 
sinkinff? 

DcB.  Neither  stakes,  nor  any  thing  there. 
*  Mr.  Jones.  Di^  ber  arms  or  neok  siMik  to  the 
stakes? 

DelL    Not  to  my  thinkibg- 

Mr.  Jonef.  Was  the  water  dear,  or  weedy? 

Dell  It  was  very  dear. 

Mr.  Joaef.  How  many  iboi'daep  was  it  ? 

Dell.  I  know  not  but  it  might  beHveflmt 
deep. 

Mr.  Jonei.  Did  you  help  lb  t^K  hev  oulef 
the  water? 

DelL  Yea,  Sir,  and  we  lookkher  aad  canfad 
her  into  the  meadow  just  by,  and  laid  bar  ob 
the  bank. 

Mr.  Jones.  Did  you  obaerve  her  free,  vetkf 
or  arma,  to  be  broiiiBd  ? 

Dell.  I  saw  no  bruise  at  all. 

Mr.  Cowper.  How  did  you  know  b«|  her 
rijpsht  am  dklKeaob^  to  Ihe  gieundy  since  yaw 
did  not  see  it  ? 

.  DelL  We  eoaldaaa  her  am  lie  in  this  man- 
ner between  the  piles,  the  right  1 
wards,  for  she  by  en -one  side. 

Jwf^NMDi.  Dldyo«seeanyaittaboreii|iha 
water?— De//.  No. 

Baton  HaimlL    Yoo  ahoiihl 
questtona  to  the  court 

Juryman.  My  lord,  I  dasiva  to  know  wheat 
waa  her  left  aim? 

Baron  HattelL  Where  waa  her  left  arm  ? 

DelL  i  cannot  tdl  bow  it  dkl  lie ;  I^id  oet 
obaqrvalt 
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BaroD  HainlL 
4>6  water,  did  yon  observe  lier  body  swelled  f 

Dell.  We  carried  her  ioto  the  meadow,  aod 
laid  her  on  the  bank-side,  and  there  she  lay 
abtfut  an  hour,  aod  then  was  ordered  to  be  car- 
ried into  the  miUer's. 

Baron  HuiuU.  Did  yoo  obsenre  that  any 
water  was  in  her  body  ? 

Belt,  None  at  all  that  f  oonld  see ;  but  there 
was  some  small  matter  of  froth  came  from  her 
mouth  and  nostrils. 

Juryman.  VLj  lord,  I  desireto  know  whether 
her  stays  were  laced  ? 

J}€U,  Yes,  she  was  laced. 

Mr.  Camper.  If  I  take  you  right,  yon  say 
she  was  strait-laced  ? 

DtU.  Her  stays  were  laeed. 

Mr.  Cowper,  And  vou  say  tbero  was  froth 
and  ibam  came  out  of  ner  mouth  and  noetrils  P 

BeU.  Yjw,Sir.^ 

Mr.  Jonet.  Pray  what  nnanfity  ? 

Dell,  I  couM  bold  it  all  in  the  palm  of  my 
hand. 

Mr.  Cowper.  How  was  she  taken  out  of  the 
water? 

DelL  My  lord,  we  stood  upon  the  bridge,  I 
and  another  man,  where  she  lay,  and  he  laid 
hold  of  her  and  took  her  out.    . 

Mr.  Jene$,  And  did  you  not  percetTe  she 
waa  hunff  ? — Dell.  No,  my  lord. 

Mr.  Cowper.  Pray,  where  was  she  laid  when 
she  was  taken  out? 

Dell,  In  the  pl^pe  called  the  Hoppers,  just 
by.  » 

Mr.  Comptr,  How  long  did  she  lie  there  ? 

DeU,  About  an  hour. 
«  Mr.  Cotter.    Did  you  stay  there  all  that 
time?— De//.  Yes. 

Mr.  Cowper.  And  did  the  froth  continue  to 
isioe  from  her  mouth  and  nostrils  ? 

Baron  Hatsell.  He  told  you,  Mr.  Cowper, 
be  oonld  hold  it  all  in  the  palm  of  his  hand. 

Mr.  Jonet.  Gall  John  Ulfe.  (Who  was 
nWotn.)  John  Ulfe,  did  you  se^  Mrs.  Stout 
when  she  was  taken  out  ot  the  trater  ? 

Uffe.  Yes. 
'  Hr.j0ne$.  Give  an  account  of  the  condition 
she  was  in. 

Ulfe.  Slie  lay  on  one  side ;  I  helped  to  take 
berout. 

Bfr.  Jones.   Did  she  hang  or  stick  to  any 


Thcffe  was  nothing  at  all  to  hohl  her 
«p;'abe  by  between  a  couple  of  stakes,  but 
the  stakes  could  not  hold  her  up. 
■  Mr.  Jonei.  Did  you  see  her  after  she  W9$ 
taken  out  ?—l^.  Yes. 
Mr.  Jones.  Did  any  water  come  out  of  her  ? 
Uffi.  Nothing  at  aU,  only  a  little  froth  came 
ontof  hernostnu. 

'Mr.  Janes.  Call  Katherine  Dew.  (Who  was 
■worn.)  Did  you  see  Mrs.  Stout  taken  out  of 
the  rirer  ?-*Dew.  Yes. 

Mr.  Jones,   Did  you  see  her  in  the  rivev 
before  ?--D«».  Yes,  Sir. 
tfJHr.  Jgnef.  How  did  she  lie  in  the  rirer  f 
Jhm.  She  lay  si40*way  with  her  eyMOftn, 
4 


Jones.  Did  nothing  hold  her  from  i 


aod  her  teeth  clenched  in  her  head,  with  water 

flowing  a  little  from  her  face,  some  part  of  her 

and  her  petticoats  were  above  \?ater. 

Mr.  Jones 

Dew.  Her  right  arm  lay  against  the  stake. 

Mr.  Jones.  Did  you  see  her  after  she  wai 
takeni6ut ol the rifer r^Dcip.  Yes, Sir. 

Mr.Jonei.  Was  she  swelled?. 

Dew.  I  did  not  perceive  she  was  swelled  at 
idl.. 

Mr.  Jenes.  Did  yoo  handle  her? 

Dem.  No,  1  touched  nothing  butberpetti* 
coat.  0 

Mr.  Jones.  Did  you  observe  her  legs  were 
in  the  water  ?-p-D€9.  No,  I  did  not 

^T.  Camper.  Did  you  see  where  her  rifbt 
arm  was? 

Dew.  I  could  not  see  her  right  arm,  tbe 
water  flowed  over  it. 

Mr.  Camper.  Did  you  see  her  after  this 
time? 

Dew.  No,  Sir,  I  saw  her  taken  ont,  but  not 
afterward. 

fiaron  HatulL  Did  you  see  her  after  Ae 
lay  on  the  ground  ?— Dm.  Yes,  my  lord. 

Baxaa  Hatsell.  How  was  she  then  ? 

Dew.  She  poiged  at  the  nose  and  one  of  her 
eyes ;  I  did  not  take  particular  noUoe  after  she 
waa  ont ;  the  notice  I  took  was  when  she  was 
in  the  water. 

Baron  ffa^jf/i.  Whatdidyooseeathereye? 

Dew.  Froth,  my  lord, 

Mr.  Jones.  Did  yon  see  her  after  ahe  was 
stripped  naked  ? — Dem.  No,  my  lord. 

Mr.  Jones.  Was  it  a  settled  frothing,  or  a 
purging  ?^^Dew.  A  purging  froth. 

wron  Hatsell.  Did  any  body  wipe  it  off? 

Dew.  No,  my  lord,  I  did  not  see  any  body 
doit. 

Baron  Haisell.  Then  there  was  no  new  (Mb 
oame? 

Dew.  No,  my  lord,  T  saw  her  froth  at  tbe 
nose  and  one  of  the  eyes  aa  aoon  as  ahe  was 
taken  ont,  hut  I  did  not  stay  long. 

Mr.  Cowper.  Was  she  in  her  stays  ? 

Dew.  Yes,  Sir. 

Mr.  Cowfer.  Was  she  not  laced  P 

Dew.  Yes,  she  was  laced  before  and  bebtod. 

Mr.  Jones.  Call  Thomas  Dew.  (Who  wu 
awom.)  Did  you  see  this  Mrs.  Stout  in  tbe 
water  ?  Pray  give  my  lord  and  the  jury  an  ae« 
count  what  postore  she  was  in. 

Dew.  I  saw  her  1;^ ing  in  the  water  floatiag, 
above  the  water  I  will  not  say,  hut  the  water 
ran  some  small  matter  over  hers  herri^tann 
waa  within  the  stake,  and  her  left  arm  witbeoi  ] 
she  lay  juat  upon  her  aide,  and  I  saw  her  wben 
ahe  was  first  taken  up,  and  her  shoes  aad 
alockiogB  were  as  dean  as  when  they  were  pat 
on,  no  mud  nor  dirt  upon  them,  and  1  ssw  her 
shoes  and  her  stockings,  as  high  aa  her  knee 
fdmost ;  but  I  saw  no  dirt, 

Mr.Jonea.  Do  you  believe  ahe  had  been  nnik 
to  the  bottom  P 

Z)ew.  She  did  not  look  aa  if  she  bad,  nor  I 
see  no  water  come  fram  her. 
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Mr.  JoHH.  t3\ii  you  otpsenre  that  she  was 
•welled  at  all  i 

Deaf.  No,  n6r  aw^led  that  I  p^rceiTed  a 
bit;  thert  whi  d  little  froth  that  came  out  of 
her  nose,  abd  about  her  (I  caniiotsay  from  her 
•y^)t  in  that  it  was  a  smalt  quantity. 

Vlt  Jones,  Call  Mr.  Edi^rard  felacknd.  (Who 
was  sirora.)  Did  you  see  Mrs.  Stout  wbea  she 
Jay  iu  the  water  f 

Bluckno.  Ves,  I  did  see  her  lie  in  the  water 
floating;  1  was  so  bear,  that  I  saw  the  miller's 
tnan  till  her  up  by  one  of  her  ^ois  otit  of  the 
water. 

Mr.  Janes.  Was  the  arm  benf  or  straight  ? 

Biackno.  It  bung  in  this  manner.  (Shewing 
the  court  how  vf^ith  his  own  a^m.) 

fiaron  UatselL  Tlie  other  witnesses  said» 
she  lay  on  her  right  side. 

Btackno,  Yes,  she  lajr  on  her  right  ftide,  tod 
her  arm  in  this  roanper. 

Baron  Hahell,  Did  ybu  eosdrre  her  U  be 
swelled? 

Blacknn,  I  did  not  see  her  taken  out. 

Baron  tiatselL  Did  you  obserTS  any  thing 
to  hinder  ber  from  sinking  f 

Biackno,  1^0,  I  did  not,  nothing  but  the 
water. 

Mr.  Ccwpeir,    I  (hink,  Sir,  if  I  heard  you 
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right,  you  sav^i  that  this  taking  be^  by  the  arm 
and  stirring  her,  was  before  she  was  taken  out 
of  the  water  ;  then  1  would  khow^,  after  she 
Was  stirred,  was  she  let  go  again  ?  Was  you  by 
at  the  taking,  of  her  up  ? 

Biackno.  No,  f  was  not. 

Baron  HaiutL  He  tuld  you  site  was  (loafing 
when  he  saw  her,  and  that  nothing  hindered  her 
from  sinking. 

[Then  WUlimn  ESmMndtiM  WUUamPage 
were  sworn.] 

Mr.  Jones.  Edmunds,  did  you  see  Mrs.  I^ont 
irhen  she  was  in  the  water  f 

Edmunds.  Yes,  Sir. 

Mr.  Jones.  Give  an  account  what  posCure 
she  was  in  ?  . 

Edmunds.  She  lay  against  the  stake,  her 
head  lay  against  the  stake  in  the  river;  we 
were  coming  up  in  a  barge,  and  called  to  a 
iuilfer  to  draw  the  water,  du(  he  said  he  could 
not,  for  then  she  would  swim  through;  and 
then  we  came  on,  and  see  her  lie  in  the  water. 

Mr.  Jones.  Did  any  thing  hinder  ber  from 
sinking  ? — Edmunds.  Not  that  I  see. 

Mr.  Jmes.  Did  no  part  of  her  legs  or  arms 
•tick  P  Did  you  see  her  taken  out  ? 

Edmunds.  Ao,  I  did  not,  I  was  gone ;  t  did 
not  know  whether  they  would  lake  her  out, 
or  od. 

Mr.  Jones.  P«g^  did  yoa  see  Mm.  Slont 
ftpon  the  water  ? — Page.  Yes,  Sir. 

Mr.  Jitnes.  Tell  us  how  she  lay. 

Page.  8lie  lay  floating  on  the  water,  on  her 
figlit  side,  with  her  head  between  the  Mkei, 

Mr.  J0nes.  Did  her  arms  ^  or  cloatbs,  or  any 
(h'mf  stick  T^Page.  Not  that  I  saw. 

Air.  Jones.  Did  any  thinf|[  binder  hct  from 
Unking  f—Ptf^e,  IsawDoQuog. 

VOJU  Alii. 


Mr.  Cowper.  Did  von  see  her  le^  or  knees  ? 

Page.  No,  I  coul<r  not,  they  were  not  out  of 
thowater. 

Mr.  Jones,  ^wear  Mrs.  Anne  tJtae.  (Which 
was  done.)  Did  you  see  Mrs.  Stout  in  the 
water? 

Vise.  Yes,  I  helped  to  null  her  out ;  she  lay 
on  ode  side  in  the  water  noatingy  and  the  wator 
came  over  her  face. 

Mr.  Jones.  Did  she  stick  by  any  thing  ? 

S he..  One  of  her  arma  waft  aWt  the  posi. 
f.  Jones,  ftow  f 
Slse.  h  got  throoffb  the  mde. 
T.Jones.  But  it  did  not  bang?— Uite.  Nob 
Mr.  Jones.  Did  you  take  her  out  ? 
•  Vise.  Yes,  sir. 
Mr.  Jones.  Did  you  mind  her  cloatlis  f 
tllse.    Yes,  I  turned  up  her  petticoats  in  tht 
water. 
Mr.  Jones.  liad  she  gloves  on  ? 

JJlse.  No,  Sip. 
Ir.  Jones.    How  were  her  shoes  and  stock* 
ings? 

Vise.  They  were  not  muddy,  her  stockings 
were  rolled  down,  she  had  no  garters  on. 

Mr.  Cotcper.  You  say  one  arm  lay  through 
(be  ff^te,  where  lay  the  other  ? 

Vise.  The  other  was  down  in  the  water. 
IWilliam  Bom  was  sWore*} 

Mr.  Jokes.  Did  you  see  Mrs.  Stout  in  tho 
water? 

How.  Yes,  sir,  I  see  h^  lie  upon  the  wAtor ; 
the  lay  a*  float,  ab«  tnigfat  He  three  or  four 
inches  deep  in  the  water. 

Mr.  Jones.  Did  any  of  her  d[oaClis  lie  above 
the  water  ? 

Sow.  Some  pert  of  her  eoata  Uy  eftof  e  (be 
wdter. 

Mr.  Jones.  Did  any  thing  hinder  her  from 
sinking? 

How.  I  saw  nothing;  Isawtlfen^tmke  Mr 
mtf,  atfd  did  not  perceive  she  burfg  a^y  way  ; 
she  lay  with  one  arm,  and  her  head  ill  m 
grate,  bat  1  did  not  perceite  she  hong. 
IJohn  Meager  was  a^om.] 

Mr.  Jones.  Well,  do  yon  give  an  account  of 
what  you  knew  of  Mrs.  Stout  being  in  the 
water. 

Meager.  I  see  Mrs.  Sarah  Stout  doatin^ 
in  the  water,  her  right  arm  in  the  grate,  and 
her  left  arm  with  the  stream. 

Mr.  Jones.  Did  she  bang  or  stick  by  any 
thing  ? 

Meager.  No,  neither  hang  nor  stick,  she 
Heated. 

Mr.  Cowper.  Did  you  see  some  bodv  go 
throttffh  tlie  Blue-ooet  building  about  eleven 
o'clock.  > 

Mr.  Meager.   Ko,  Sir,  I  was  in  bed  before 

Mr.  Jones.  Now,  my  lord,  we  will  give  ae 
acooant  how  she  waa  when  she  was  stnpt,  and 
they  came  to  view  the  body.  Call  John  Dim*- 
dale  junior.    (Who  waa  sworn.) 

Dimsd.  My  lord,  1  was  sent  for  at  night  OA 
Tuesday  the  last  1    ' 

4C 
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Mr.  Cowptr,  My  lord,  if  your  lordship 
pletses,  t  have  some  physicians  of  note  and 
erninency  that  are  come  down  from  London ;  } 
desire  they  may  be  called  into  ooort  to  hear 
what  the  sorgeons  say  ? 
Baron  Hattell.  Ay,  by  all  means. 
Mr.  Cowper,  My  lord,  there  is  Dr.  Sloane, 
Dr.  Garth,  Dr.  Morley,  Dr.  Gilstrop,  Dr.' 
Harriot,  Dr.  Wollaston,  Dr.  Crell,  Mr.  Wil- 
liam Cowper,  Mr.  Bartlett,  and  Mr.  Camlin.— 
[Who  respectively  ap^ieared  in  oourt.] 

Mr.  Jona,  Give  an  account  how  you  found 
Mrs.  Stout. 

Baron  Haitell.  You  are  a  phystciaD,  I  sup* 
pose,  Sir? 

Dmudale.  A  8org;eon,  my  lord.  When  I 
was  sent  for  to  Mrs.  Stout's,  I  was  sent  for  two 
ar  three  times  before  I  would  g^;  for  I  was 
vnwillmgf  after  I  heard  Mrs.  Stout  was  drown- 
ed; for  I  thought  with  myself,  what  need 
eonid  there  be  of  me  when  the  Mrson  was 
dead  ?  But  she  still  sent ;  and  then  I  went  with 
Mrl  Camlin,  and  found  a  little  swelling^  on  the 
ttde  of  her  neck,  and  she  was  black  on  both 
tides,  and  more  particularly  on  the  left  side, 
and  between  her  breasts  up  towards  the  oollar- 
bootf;  that  was  all  I  saw  at  that  time,  only  a 
little  mark  upon  one  of  her  arms,  and  I  think 
upon  ber  left  arm, 
Mr.  Jona,  How  were  her  ears? 
Duntdale.  There  was  a  settling  of  blood  on 
both  sides  the  neck,  that  was  all  1  saw  at  that 
time. 

Mr.  JcMMf.  How  do  yon  think  she  came 
by  it? 

DinuduU,  Truly  I  only  gave  an  account 
just  as  I  say  now  to  the  gentlemen  at  that  time, 
J  f«w  ao  more  of  it  at  that  time,  bui  about 
six  weeks  after  the  body  was  opened  by  Dr. 
fbillips 

Mr.  Camper.   My  lord,  ha  is  ffoinff  to  an- 
alberpiaeeaf  evidence,  and  I  wouldask  him— 
Mr.  Janes,  Let  us  have  done  first ;  how  was 
bar  ears? 

ifundaU,  There  was  a  blackness  on  both 
cars,  a  settiinff  of  Uood. 
Mr.  Jonee.  Call  Sarah  Kimpson. 
Baron  Haisell,   Mr.  Cowper,  now  von  may 
sric  bim  any  thiny,  they  have  dona  with  him. 

Mr.  Camper.  1  would  ask  him,  whether  he 
was  not  employed  to  view  these  particular  spots 
ba  mentions  at  the  coroner's  inqnest? 

IHmidale»  I  was  desired  to  look  upon  the 
6ce  and  arnts,  and  breast,  beeaosa  they  said 
there  was  a  settlinsf  of  blood  there, 

Mr.  Ctwper.  When  jon  returned  to  the 
aoroner'a  bquest,  what  did  yon  oerti^  as  yonr 
apinioD  ? 

Difndale.  I  did  certify  there  was  a  settling 
af  blood ;  but  how  it  came  I  coiiki  not  tell. 

Mh  Camper,  I  ask  you.  Sir,  did  not  you  say 
it  Was  no  more  than  a  common  stagnation  nsnal 
in  dead  bodies? 
'    Dimedaie.  I  da  not  renember  a  word  of  it 

Mr.  Camper.  Sir,  I  would  ask  yon ;  yon  say 
tbfc  spot  was  aboat  tha  callar  bone;  waa  it 
ibavaarbalaw?   * 


Dimsdale,  From  the  collar  bone  downwards. 

Mr.  Cowper,  Had  she  any  cut:le  about  her 
neck? — Dirmdale,  Noy  not,  upon  my  oath. 

Mr.  Jones.  Swear  Sarah  Kimpson.  Did  jra 
observe  this  Mrs.  Sarah  Stout,  when  she  was 
stripped,  how  her  body  was? — Kimpton.   Yes. 

Mr.  Jonet.  Pray,  give  an  aocoiint  of  it. 

Khnpton.  She  had  a  great  settlemeut  of 
blood  behind  ber  ear,  as  much  as  my  hand  will 
cover,  and  more ;  and  she  had  a  settlement  of 
blood  under  her  collar  bone. 

Mr.  Jona,  Did  you  see  nothing  about  her 
neck? 

^  Kimpion.   Nothing  round  her  neck;  on  the 
side  of  her  neck  there  was  a  mark. 

M  r .  Jones.  Was  there  any  other  part  bruised  f 

Kimpson.  Only  her  left  wrist,  and  her  bodf 
was  very  flat  and  lank. 

Mr.  Cowper.  Pray,  what  day  was  it  that 
you  saw  her  ? 

Kimpson.  It  was  the  day  she  was  found. 

Mr.  Camper,  Was  she  not  laced? 

Kimpson.  She  was  laced. 

Mr.  Camper,  Did  you  help  to  atir  ber? 

Kimpson,  Yes,  Sir. 

Mr.  Jones.  Did  her  body  seem  to  be  sweOed, 
or  was  there  any  water  come  from  her? 

Kimpson.  I  Jid  not  obberve  the  least  drop  of 
water  that  appeared  any  way. 

Mr.  Jones.  Did  you  know  what  did  porg* 
from  her? — Kimpson.  Nothing  that  I  saw. 

Mr.  Jones.  Had  not  you  a  child  drowsed 
there  lately? 

Kimpson.  Yes,  about  ten  weeks  ago. 

Mr.  Jones.  And  you  found  her? 

Kimpson.  She  was  drowned  at  night,  and  we 
found  ner  next  morning. 

Mr.Jonei.  Where  did  yon  find  ber,  at  the 
top,  or  at  the  bottom  of  the  water  f 

Kimpson.  At  the  bottom. 

Mr.  Jones.  How  was  she? 

Kimsan.  She  was  swelled  aa  much  as  she 
could  bold. 

Mr.  Jones,  Were  ber  eyes  shot  or  open  ? 

Kimpson.  Her  eyes  were  sbut,  and  the  child 
was  laced  as  tight  as  the  coat  could  be. 

Mr.  Jones.  tVas  the  child  opened? 

AtiRpfon.  Yes. 

Mr.  Jones.  And  what  acas  in  the  body  of  the 

child? 

Kimpson.  It  was  very  full  of  water. 
Mr.  Jones.  Call  Sarah  Peppercorn. 
Mr.  Camper.  You  sav  you  viewed  tha  child; 
had  it  any  settlement  or  blood  ? 
Kimpson.  I  saw  none. 
Mr.  Camper.  And  you  newad  tba  body  ? 
Kimpson.  Yes. 

(Then  Sarah  Peppercorn  waa  awon.)     • 

Mr;  Jones.  Did  you  sea  the  hodjjr  of  Mrs*, 
flprah  Stout,  after  it  was  stript  and  hud  out? 

Peppercorn,  I  did,  Sfir. 
,    Mr.  Jones.  In  what  condition  did  yon  M 
her? 

Peppercorn.  I  did  not  see  ber  till  she  wai 
brought  home  to  ber  mother's,  and  there  was  • 
mmourintha  town  that  she  waa  with  chii^ 
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^d  I  WM  sent  for  to  ^^e  an  aecount  whether 
she  was  or  not,  and  I  found  she  was  not ;  and 
I  helped  to  pull  off  her  cloaths,  and  she  was 
very  clear  as  any  I  ever  knew,  only  had  a 
black  place  on  the  side  of  her  heftd,  and  in 
another  place  about  her  ear ;  but  how  it  eame 
I  know  not. 

Mr.  Jones.  Did  yoa  obserre  how  her  body 
was?  ^ 

Peppercorn.  Her  body  wu  Tery  well  as  any 
woman's  could  be. 

Mr.  /ones.  Did  yoa  obserre  any  water,  or 
any  such  thinfffrom  herT-^Peppereom.  No.  • 
'  B/ir.  Jones,  nas  there  any  purging  at  her 
mouth  or  nostrils  ? 

Peppercorn.  A  little  froth  u  anybody  might 
hsTe. 
Mr.  Cowper.  At  what  hour  did  yoo  see  her  f 
Peppercorn.   I  belie?e  it  might  be  nine  or 
ten  a-clock. 

Baron  HalselL  In  the  morning? 
Peppercorn.'  Yes,  Sir;  but  1  cannot  give  a 
Just  account  of  the  time. 

Baron  HatselL  What  was  yoa  sent  to  for  ? 
Peppercorn.  To  know  if  she  was  with  child; 
for  it  was  reported  she  had  drowned  herself 
because  she  was  with  child ;  |ind  so  her  mother 
desired  me  to  come  to  give  an  account  that  it 
was  not  so ;  and  f  found  that  it  was  not  so. 

Baron  HatselL  You. are  a  midwife,  are  you 
not.* — Peppercorn.  Yes,  mv  lord. 

fThen  Elizabeth  Hutfer  was  sworn.) 
Mr.  Jones.  Had  you  the  view  of  the  body  of 
Mrs.  Sarah  Stout  the  day  you  heard  slie  w«m 
drowned  f 

Husfer.   She  was  iiot  drowned,  my  lord ;  1 

went  thither  and  he]|)ed  to  pull  off  her  deaths. 

Mr.  Jones.  In  what  condition  was  her  body  ? 

Busier.   Her  body  was  Tery  lank  and  thm, 

4od  no  water  appeared  to  be  in  it. 

Mr.  Jones,   Was  there  any  water  abont  her 
mouth  and  nose  ? 
'  Busier.    Not  when  1  saw  her. 

Mr.  Jona.  Did  you  mind  her  about  her  neck 
and  head? 

Busier.  Yes,  ves,  there  was  a  settling  of 
blood  at  the  top  of  the  collar  bone,  just  here, 
and  there  was  a  settling  of  blood  upon  both  her 
ears,  most  about  her  left  ear. 

Mr.  Jones.   Swear  Ann  Pilkington.   (Which 
was  done.)    Did  you  see  the  body  of  Mrs. 
Stout  after  she  was  drowned  ? 
•  Pilkington.    Yes,  Sir. 

Mr.  Jones.  Pray,  in  what  condition  was 
sh#  when  she  was  stript? 

Pilkington.  I  was  in  the  house  wben  she 
was  brought  in  dead ;  and  old  Mrs.  Stout  de- 
sired me  to  help  to  lay  her  out ;  and  taking  a 
tiew  of  her,  I  ilid  not  at  all  perceive  her  body 
to  be  swelled. 

'  Mr.  Jones.  Was  there  any  water  came  0ot 
upon  the  moviuff  of  it? 
'  Pilkington.  No,  I  did  not  perceive  any; 
and  by  a  further  view,  1  saw  a  redness  on  tne 
left  side  of  ber  head,  and  her  ear  was  Mack, 
and  there  was  a  little  mark  apon  her  breast  on 
tliekft«d». 


Mr.  Cowper.   It  was  read  against  me  in  t 
King's-bench,  and  I  will  prove  it;  was  i 


Mr.  Jofiei.  What  colour  wat8it4>f?, 

Pilkington.  It  seemed  reddish  and  blackish : 
as  to  colour,  it  was  like  a  settling  of  blood :  I 
cannot  tell  how  to  make  it  out  Very  well. 

Mr.  Cowper.  Had  she  any  circle  round  aboat 
her  neck  ?— Pi/Aingfon.  No,  not  that  I  see. 

Mr.  Cowper.  Pray,  did  not  you  make  soma 
deposition  to  that  purpose,  that  von  know  of? 

Pilkington.  Sir,  I  never  did,  and  dare  not 
do  it. 

tha 
prove  U;  was  not 
Mr.  Mead  with  you  at  the  time  of  your  exa- 
mination?— Pilkington.  Yen. 

Mr.  Cowper.  Did  not  he  pat  in.some  words, 
and  what  were  they  ?  ' 

Pilkington.   Not  that  I  know  of. 

Mr.  Cowper.  Bii^t  you  never  swore  so,  npoa 
your  oath  ? 

Pilkington.  No,  1  do  not  bdieve  I  did ;  if  I 
did,  it  was  ignorantly. 

ilir.  Jones.  Here  is  her  examination,  it  if 
*  cross  her  neck.* 

Mr.  Cowper.  Was  Mr.  Young  of  Hertford, 
theconstable,  present  when  you  were  examined? 

Pilkington,  Yes,  he  was  so.  The  next  day 
Mrs.  Stout  sent  for  me  again  to  put  on  her 
daughter's  sbrowd,  and  I  was  one  that' helped 
to  draw  the  sheet  away,  and  there  was  not  one 
drop  of  water  come  from  her ;  and  1  laid  a 
cloth  under  her  chin,  when  I  helped  her  into 
tbe  coffin,  but  I  did  not  see  the  least  moistara 
come  from  her. 

Mr.  Cowper.  .Wliatday  was  it,  that  you  put 
her  into  the  coffin? 

Pilkington.  The  nextdav  after  she  was  dead. 

Mr.  G>wper.  Do  you  know  nothing  of  her 
being  conveyed  into  the  bam  ? 

Pilkington.  I  happened  to  be  in  the  bam, 
Mrs.  Stout  desired  me  to  go  with  her,  and  kha 
was  brong)it  up  in  an  indecent  manner,  and  I 
put  a  sheet  about  her.  I  was  in  Mrs.  Stout's 
hoiise  before  her  daughter  was  brought  thither. 

Mr.  Jon^s.  Call  Dr.  Coatsworth,  Dr.  Nailoi^ 
Dr.  Woodhouse,  Dr.  Bide. 

(Mr.  Coateworih  was  swora.) 

Mr.  Jones.  Pray,  doctor,  had  yoa  a  view  of 
the  body  of  Mrs.  Stout? 

Coatsworth.  Yes,  I  had,  Sir :  I  am  a  sur- 
geon. 

Mr.  Jones.  Pray,  give  an  account  of  i|,  and 
what  your  opinion  was  how  she  came  by  bar 
death? 

Coatsaorth,  My  lord,  in  April  last  I  was  sent 
for  by  Dr.  Philips,  to  come  to  Hertford  to  sea 
the  body  of  Mrs.  Stout  opened,  who  had  beea 
six  weeks  buried ;  and  he  told  me,  that  thera 
was  a  suspicion  she  was  murdered,  and  tHal 
her  relations  were  willing  to  have  her  taken  up 
and  opened.  I.  came  down,  1  think,  on  t)ia 
87th  of  April,  anil  lay  at  Mrs.  Stout's  house 
that  night';  and  by  her  discourse,  I  understood 
she  wanted  to  be  satisfied,  whether  her  daughter 
was  with  child  ?  I  told  her,  it  was  my  opmioi| 
we  should  find  the  parts  contained  in  the  ab- 
domtti  sarrottSDi  that  it  would  ba  iospossible  tp 
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discover  th^  qterns  froip  the  other  part« ;  hovf  • 
ever,  if  sbp  wo^ld  hare  her  opened,  I  could  pot 
discover  whether  she  was  with  child,  unless 
tiie  infi^nt  was  become  bony.  Her  fqce  and 
pecV,  to  her  shoulders,  appeared  black,  and  so 
much  corrupted,  that  we  were  unwilling  to 
proceed  any  further:  bat,  however,  her  mother 
would  have  it  done,  and  so  we  d|d  open  her  i 

Snd  as  soon  as  she  was  opened,  we  perceived 
^  ie  i^tomach  and  firuts  were  as  full  of  wind  as 
if  Ibey  had  ^?P  blown  with  %  pairofb^Upws; 
yre  put  her  guts  aside,  and  caiqe  tp  the  utprq^. 
and  Dr.  Philips  shpwe4  it  us  in  his  bapd,  ana 
afte wards  cut  it  out  and  laid  it  on  the  t^ble,  apd 
opened  it,  and  -we  saw  into  the  cavity  of  it,  ^nd 
If  there  had  been  any  thing  there  as  roiuu^te  ^s 
a  hair,  we  n^ight  hav^i  9^tk  it,  hut  it  was  ^r- 
fectly  free  and  empt^ ;  tind  ^fter  that,  we  put 
the  ibtestines  into  their  places ;  And  we  bjd  bim 

2pen  tjie  itoinapli,  and  it  was  opeped  wit)i  an 
icision-knife,  and  it  sunk  0at,  and  let  out  wind, 
^ut  no  water ;  afterwafds  we  opened  thp  brapst 
and  lobes  of  the  lungs, and  therp  was  qo  water; 
t^en  yre  looked  on  aacb  side,  and  too|(  np  the 
lobes*  of  the  lungs  too,  to  see  if  there  waif  po 
water  in  the  diaphragm,  and  there  was  nope, 
but  all  dry.  Then  I  remembpr  I  said,  this 
^omap  cotild  not  be  drowned,  for  if  she  had 
taken  in  water,  the  water  pnust  have  rotted  all 
the  gut^ :  that  was  the  construction  }  ipade  of 
It  then  ;.  bqt  for  %n^  marks  aboqt  hi-r  he^d  and 
neck,  it  was  impossible  for  qs  ^  discover  ^^  bi^- 
cause  they  were  so  rotten. 

Mr.  Co^jper.  Y<^Q  Wt  this  inspection  was 
made  about  six  weeks  after  shp  was  dead  ? 

Coaff^Pft^.  It  wai  m^de  ou  the  198th  of 
4pril. 

Mr.  Cowper.  I^hp  Wf|«  drowned  op  the  l^tb 
vflffarcti. 

Mr.  Jonet.  Did  you  npake  9,n  ipcisjiofi  ip|p 
4)use  parts  of  the  neck  and  head  ? 

CodtswQrlh.  No:  1  tpld  Mrs.  Stpq)  an^  her 
flon,  if  you  imagine  the  skull  to  bp  inj|ured|  I 
will  open.tbe  head  i  for  if  the  pci^lp  be  never  so 
rotten,  yet  if.  the  skull  has  Buff^re^  any  im* 
pression  1  shall  discover  it ;  they  said,  they  did 
not  suspepi  a  broken  skoU  ia  tM  oase,  and  so 
^e  did  not  examine  it. 

Mr.  Jdnei.  But  all  her  ptt^ef  pi^rtis  were 
aqund  P 

Coattworth,  Yes,  sound  to  a  miracle ;  for  \ 
^id  uQt  imagine  we  could  find  theoi  so. 

l\jlr.  Jonei.   C^ll  John  Dimsdale. 

Mr.  Cowper,  My  lord,  1  would  know„ai)d  I 
desife  tp  be  heard  to  this  point  t  1  think  wli^re 
tne  coroner's  inquest  have  viewed  the  body,  and 
the  relntions  have  b?^  beard,  and  the  body 
buried».th9t  it  is  not  to  be  stirred  afterward?,  fpr 
i\ny  private  inspection  of  parties,  that  ipteod  to 
m^ke  themsolves  prosecpvors  \  bo^  if  it  is  to  be 
t^k?n  up,  it  is  to  be  done  by  son^  legal  aqtbo- 
rity  ;  tor  if  it  should  bi^  otl>erwi$e^  aoy  gentle- 
man may  bo  easily  trepanpc^:  ^bt  instance,  if 
ttiey  should  have  thopght  fit,  after  the  coroner's 
Tjew,  to  have  brokep  tbe  skull  into  1^  bupdred 
pieces,  this  was  a  private  view  altogether  aroppg 
titeW9i^lYe«.    {^erteinlj^,  if  Uie^  'mim^^  ^ 
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upon  \\\\f  evid^^nce,  t|jpv  pt|g1|t  tp  have  given 
OS  notice,  tbat  we  vp\f^  b^va  had  sqine  sur- 
geons among  them,  to  supenntepti  their  pro- 
eeedipgs.  M^  lord,  uith  siibquKipp,  tbi^oagfat 
not  tone  g^ven  in  evidence. 

Baron  aatuU.  Mr.  Cowper,  I  tbiak  J^^ 
«vp  pqt  ip  rarpesl;  therp  w  m  coloar  for  this 
ol)jection:  if  they  did  Uke  np  the  body  witbpa( 
pptiop,  why  should  IW^4b»t  !^  ciawc*?  un- 
less you  think  they  bad  a  d«^  to  tWf W<9a( 
tbemselYea. 

nfr.  Qojvm*  Padyoa  al|^M«  lamjm*; 
(fum,  pr  any  lawfot  warrant  for  n^akiAg  Uiii  in« 
spection  f^Coatswortk.  No,  there  wa«  opt 

Barop  ^^ir//.  gyppe^e  ^^f  ^i^^  «a  W  tbing 
in  takinff  up  the  body  without  some  order, 
thpqgb  fdo  MMwany  ipope  ill  in  taking  op 
tl\at  body  than  any  other;  bpt,  howefer<  i«  IM 
any  reason  why  we  should  nM  heai  this  en* 
denoeP 

Coa/iiporM.  Mr.Cpjnblin,firlYin.(^wpir'a 
surgeon,  was  there  by. 

l«r./pa«.  qallMr.Pimedale.eenior.  (Wbo^ 
wan  sworn.)  Pad  ypu  p  view  of  lh«  MjT  alter 
it  was  taken  pp  ? — UmfdiUf.  \e%, 

Mr.  Jonu.  ^ray,  give  your  ppinioB  of  it. 

Piwdak.  On  the  9Qtb  nf  ^pril,  as  Ire- 
member,  I  was  sent  for  dowq  by  Mrp.  Stout  to 
view  the  body  of  her  daughter.  Her  daughter 
was  just  taken  opt  of  tl\p  groupdi  but  Pot  opcot 
ed  -,  ^ley  had  jpst  tpqebd  the  h»dy,  bp|  not 
opepe<l  the  skin  wl^en  I  came  thprc..    ., 

Baron  ^(^t$elL  Are  vou  a  apqpeon  f 

Dimsdale.  Yes,  my  lord.  Finding  her  bea4 
^  mueh  morticed,  down  to  hn  oeek,  «e 
thought  all  the  pi^rta  werp  sei^,  aa4  bad  % 
eopsultatien^  whether  we  shopid  oppn  her  or 
npt  I  hut  Mrs.  SUiput  waa  verv  ipuch  earafed, 
because  a  errea^  tiMwdal  had  neen  xm^  wat 
bev  dpiMFhter  wap  with  cbild  i^  and  abe  said, 
she  would  have  her  opened  tp  plear  her  repa*i 
Ution.  With  that  we  openpd  hpr,  and  fpund 
her  hpfly  as  sound  as  any  0es^  cpold  be;  no 
manner  of  putrification  in  her  lunga  or  aos 
other  part,  hut  she  was  very  full  of  wind.  We 
searched  the  stomach  apd  the  thoras,  and  feuuf 
not  opfe  drop  of  water  about  it.  I  was  merQ 
curious  than  the  rest,  and  lurpp^  away  ber 
legs,  to  see  if  the  co^n  was  aoilpil,  pod  the 
cpmo  and  shroud  were  not  wet«  fl^^  ^tem 
was  taken  out,  and  I  saw  no  manner  qf  lign  «^ 
conception.  After  this  we  had  a  ppnanlletioa 
to  oopsidei:,  whether  sbo  was  firowped  or  aoc 
drowned  ;  and  we  were  all  pf  Qptpip^,  that  ^ 
waf  not  drowned ;  pnly  Mr.  Cainblia  daiircd 
be  might  be  expensed  from  giving  bip  ppiaipn^ 
whether  she  wee  drowped  or  ppt ;  but  aU  tb% 
rest  pf  us  did  give  opr  (^linipni^  that  she  wa% 
not  drowned. 

Mr.  Joaei,  Gi^p  voxff  reaipiif^  wiiy  yon  be- 
lieved she  was  not  (frowppd. 

Dimdalt.  IHy  reasoq  WM  this:  Qecpase 
we  found  no  water  ip  hpr ;  ber  iptestinea  w^s% 
not  pptrified  ;  for  if 'tbere  had  bppp  walpr  in 
her,  tl^at  wopld  have  cpitse^  a  fprpapptattaa^ 
and  that  would  iiaTe  rotted  the  luo^  vlgpMiik 
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B«ion  BatiOl.  Ooqld  jr^n  teU,  m  mpy 
veefca  nfter,  wbetkfir  «be  W||9  (ir9wped  or  do? 

D'umdaU*  Yes»  my  lord,  for  ibisroaiQIi: 
fqr  if  9tu:  had  heeo  4roirofdy  Ml^r?  bad  b«eo 
some  sign  of  water ;  aod  if  there  Uad  been  a 
fiot  of  wat^r,  it  woiikl  bi^e  rotted  her  lights 
apd  her  guts  \  u4  that  la  ((one  i»  a  ^AkH 
tiaie  by  fS^eiUaUoo« 

Mr.  CW|i^.  815 1  deaire  to  toio«rt  whether 
acci»rding  to  reason  and  your  akill,  after  mx 
weeks  tipng,  it  ii  powUe  U|ero|boiil4  be  water 
intbethorw? 

DimdnUf.  I  do  baliavothara  way  beating; 
fe^-  it  fiaoQot  oQme  oi|t  fiAer  tbo  My  >«  <l^d» 
but  by  putrifaction ;  aod  thore  waaoo  fii|trifiu> 
tioB,  but  it  wa^  firm  and  aoupd. 

Baroo  Jf^ifiU,  What  parta  would  have  baa» 
polrified  bv  the  water  f 

PiM(4aJe*  Tlv^i  iiiffei  and  b^vrels. 

Baroo  HatulL  And  they  were  firm  ? 

PiflVl^fa^f.  Ttiejf  warat  an4  if  thfr^  bad 
be^a  water,  tbay  would  hate  baav  putnfied. 

Mr.  /an«f.  Call  John  Piipidale,  Jmiiar. 

Jufyman.  Was  her  navel  atvtad  C 

JUU'wAf^aao-  N«i  iaararaawavcbabody 
in  my  lile. 

BIr.  Campfr,  JH  JOU  aw  aae  a  body  thai 
Via  drdiwnedi  opeoed  ai^i  waeba  aiWr? 

JOim94fik  900.  Moy  navar.  If  a  body  ba 
4nMVDed  a  forlnight*  tba  bawala  wiU  ba  ao  rot«> 
ten,  there  will  be  no  coming  near  it ;  and  1  took 
partiaiUar  ootiae,  aad  1  did  not  aaa  one  drop  of 
watar. 

Baron  HatgelL  Was  the  cofiia  eloaa  ? 

JDiai^fo/eaaB.  Vetj  it  waa  ojo^a  and  dry  as 
any  board  whatsoever ;  and  all  the  partaaauadi 
^ut  the  head  and  naak,  and  leA  ann. 

Mr.  Jonaf.  Whal  do  you  think  could  ba  the 
naasoaoftbat? 

VimMt  a«ii.  Tba  Wi  trm  ««»  rottaaar 
tban  tbe  other,  the  neck  waa  roMau  baibra. 

Mr.  Joaaf.  Wb»l  did  yan  taba  to  ba  the 
cause  of  it  ? 

J)iaud^  wpu.  I  aaqoaijiidge  af  that 
(Call  John  Dimsdale  jjunior,  Who  was  sworn.) 

Dimtdalt  jun.  My  lord,  the  body  was  opaned 
\ldi^xf^  I  canie  ta  aea  it,  aad  tbay  weia  drawtPg 
HP  au  affidavit,  that  there  waa  00  waiar  in  tlie 
body,  a^d  they  desired  me  to.sigo  it  s  but  1  da* 
aired  fifat  to  look  iula  the  body ;  and  I  did  look 
into  it,  spd  turned  the  inteatinaa  aside,  aad  tbava 
waa  DO  water  in  it ;  but  the  head  frooi  tba  uttck 
vas  vevy  aauob  putrified. 

Mr.  Jonei.  Do  vau  belie? a  abewaa  dfuwnad  ? 

jymminltjwA.  rio,  I  Miere  not. 

Mr.  J4m€$,  «Pid  yen  open  the  child  that  waa 
4vawuad?  What  difaranca  waa  tberabftwaaa 
the  body  of  that  child  and  this  ? 

Jfinwhh  jtto.  The  ebild  waa  astremaly 
awalM  in  the  bally  apd  alomaAb,  and  bad 
abundance  of  water  m  it. 

Mr.  JQMeu   Waa  the  obiM  laoad  that  yau 

Dimtdaieiun.  It  waa  laid  upon  the  taUe  be^ 
fafalfama, 

Mr.  Omper.  Hon  long  WA  U  haStm  Ikat 
chiki  was  opened  f 
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Diaudfl/e  jnn.  It  w^  drpwoad  ip  tba  aftar- 
noon,  and  opened  the  next  rooming.  , 

Mr.  Omper.  You  aaid«  ISir,  you  waa  pAed 
to  sign  the  a^avit  haloid  yau  saw  the  body* 
aod  you  ware  honest,  and  wauU  laa  the  Mjr 
first ;  pray,  who  ^1^  you  ? 

Di8v<fa/«ji«a.  Allaftb(i«4id' 

Mr.  Covper.  Who  in  particular  ?  If  yaa 
ptoaae,  name  tbeas. 

Diwsrfo/fjun.  Mr.  Qoatnrortb,  Mr.  Pbilipa^ 
Mr.  Camblin,  &c.  tbay  aaked  999  to  set  mr 
baBdt9it,becai^  tbay  thought  I  bad  aaan  ii 
befiira, 

(Then  Qr.  ]>im$d(de  waa  sworn,) 

Mr.  Jane^,  Mr.  Robert  Dimsdale,  waa  you  at 
the  opening  of  the  b<M|y  ? 

Dr.  Dimtfifih.  I  came  after  it  was  openad ; 
my  brother  i»od  \  came  together. 

Mr./oaef.  What  pra^iMsion  ara  ja«  af»  » 
physician  ? 

Dr.  Dim^Mi'  Yea:  when  tb«  b<i^y  waa 
tab««  up,  they  desired  us  to  ba  thare,  ui  m- 
spect  the  body  ;  but  before  we  eaine«  it  bap« 
penad  they  had  apeqed  the  body,  and  ware 
setting  their  handa  to  a  paper,  a  «ort  of  affida<f 
▼it;  and  whaa  loamain,  way  would  have  bad 
us  aft  our  bauds;  but  we  wouUi  net,  till  w# 
had  looked  upoil  the  body,  and  went  and  hiidil 
open  again,  and  we  did  not  find  the  least  drop  of 
water  neitb^  in  tlie  thorax  nor  abdomen. 

iV}r.  Covper,  Is  it  powiible  there  should  ba 
watar  in  the  thorai(,  aaaordiag  to  your  skill  P 

Or.  Dmtthh.  Yas,  we  did  think  there  wouM 
bare  been,  if  she  had  bean  drowned. 

Baitm  H^tteiU.  Could  you  e<pact  to  find  it» 
sp  U>og  as  six  weeks  aller  ? 

Dr.  JOimtMf.  We  should  bare  cxpaatod  thai 
or  a  putrifaction ;  but  we  found  no  putrifiustkm, 
neither  in  the  bowels  nor  inlaatinea,  but  onl|r 
upon  her  head  and  shoulders,  and  one  arm. 

Mr.  Caayva^f  Pnor,  by  i^bat  paaaaga  doea 
tba  water  go  into  the  thorax  ? 

Pr.  JPifUiMf.  It  will  ba  rary  difiieolt  far 
ma  ta  describe  the  manner  here}  but  we  should 
hava  found  soma  in  the  atomacb  and  inteaiinea. 

Mr.  Cowper.  Pray,  Sir,  how  should  it  go  iat* 
the  thorax  f 

Pr.  Dim$4td4.  »y  tba  lymphmdoet  if  oarriad 
by  any  roeaoa. 

Mr.  Casp$t.  When  Iba  party  ia  dead,  oan 
any  walar  pasa  into  any  part  of  tba  body  ?   . 

Dr.  Oiin$duU»  We  opened  tba  abdonsen  of 
the  child  that  was  drowned,  and  found  in  tba 
sof  oral  eavittas  abundance  of  water. 

Mr.  Jonu,  When  a  parson  ia  daail,  can  tbaj, 
ranaif  a  any  water  aAer  ? 

Pr.  Otmidal^  No,  far  all  the  paiia  ana 
akMBil  and  contmetad.' 

Mr.  Ctmp§t.  Pray,  if  a  Aaad  body  ba  pub 
into  tha  water,  will  not  iba  water  ooaaa  into  tba* 
winft-pi|ieP 

Ur,  iHmtdak.    I  queatiou  wbetbaa  H  will  or 


Mr.  Jim€$.  Was  her  mouth  abut  f 
]>r,i)MMis^.  filia  was  putriliad  abaut  Iha 
bead  and  shoulders,  and  one  arm  that  I  aau» 
waa  puirifled  i  it  waa  Ida  left  arm,  aa  i  take  it. 
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'  Mr.  Jatui.   What  is  jtmr  opiotoD,  as  to  her 
death? 

Dr.  Dimidaie.  I  beliere  if  she  had  been 
drowned,  there  woold  hare  beett  a  putrifac- 
lion  of  the  abdomen  first ;  and  it  was  her  ex- 
treme part^  her  arm,  her  bead,  and  her  breast, 
that  was  putrified,  bat  her  bowels  seemed  firm 
and  sound. 

Mr.  Jonet.  Then  you  don't  think  her  death 
was  by  drowning  ?«— Dr.  DimsdaU.  No. 

Mr.  Cowptr,  Pray,  did  not  you  give  some 
certificate  or  paper,  dedaring  the  dttth  of  this 
gentlewoman,  beibre  yon  saw  the  body  at  all  P 

Dr.  D'wttdaU.  No,  I  did  not. 

Mr.  Cowper.  Sir,  I  would  ask  you,  was  not 
yott  angry  tliat  Mr.  Carobliu  wonld<  .not  join 
vith  yon  in  opinion? — Dr.  Dimtdale.'So. 
'  Mr.  Coa^per.  Did  not  yon  tell  htm  that  you 
were  a  graduate  physician,  and  was  angry  he 
would  not  join  with  you  ? 

Dr.  Dimdale,  Suppose  I  did. 
•  Baron  HattelL  But  did  you  so  or  no  f 
^-  Dr.  Dimtdale.   Yes,  my  lord,  we  had  some 
words  about  it. 

Mr.  Jomet.  Swear  Dr.  Coatsworth.  (Which 
was  done.)  Now,  my  k)rd,  we  call  these  gen- 
tfemeo  that  are  doctors  of  skill,  to  know  their 
opinions  of  them  that  are  found  floating  without 
water  in  them,  how  thev  came  by  their  death. 

Dr.  Coatacorth.  I  bare  not  seen  many 
drowned  bodiea  to  make  observation  upon ;  but 
it  is  mv  opinion,  that  every  body  that  is 
dt'owned,  is  sufibcated  -by  water  passing  down 
Ae  wind -pipe  Into  the  lungs  upon  respiration ; 
and  at  the  same  time,  the  water  pressing  upon 
tbe  gullet,  there  will  be  a  necessity  of  swallow- 
ing a  great  part  of  it'  into  the  stcmach :  1  have 
been  in  danger  of  4)eing  drowned  myself,  and  I 
was  forced  to  swaltow  a  mat  quantity  of  water. 
If  a  oerson  was  drowned,  atad  taken  out  tmme* 
diatdy,  as  soon  as  the  sufibcation  was  effected, 
I  should  not  wonder  if  there  were  but  little 
water  in  the  stomach  and  guts ;  but  if  it  lay  in 
the  ^ater  several  hours,  it  must  be  very  strange 
if  the  belly  should  not  be  full  of  vrater ;  but  1 
will  wait  say,  it  is  impossible  it  shoaM  be  other- 


Mr.  Camper,  I  desire  to  know,  whether  this 
g^entleman  attempted  to  drown  himself,  or  was 
in  danger  of  being  drowned  by  accident 
'*  Dr.  Comttworih.  It  was  by  accident :  I  was 
passing  up  the  ahip  aide,  and  took  hold  of  a 
loose  rope  instead  of  the  entering  rope,  which 
fiuling  me,  I  fell  into  the  water. 

Mr.  Cowper.    But  you  atruggled  to   save 
yoursdf  from  drowning;  ? 

Dr.  Coattworih.  I  did  so;  I  have  seen  aeve- 
vai  persona  that  have  been  drowned,  and  they 
have  lain  several  days,  until  by  fermentation 
they  have  been  raised ;  but  I  never  made  my 
obflttrvationa  of  any  persona  that  have  bce» 
drowned  above  six  hours. 
•  Mr.  /ones.  Did  yo^ever  bear  6f  any  per- 
sons that,  as  soon  as  they  were  drowned,  ImmI 
awaro  abov^  water  ? 
<  Dr.  Coatmcrth.  I  have  not  kftown  andi  a 


Mr;  Camper,  Did  yon  ever  koow,  SBr,  a 
boily  that  waa  otherwne  kitted,  to  float  opoo 
the  water? 

Dr.  Coattwortk.  I  never  made  any  ciserva- 
tionofthat. 

Baron  HattelL  Dr.  Browne  has  m  learned 
discourse,' in  his  Vulgar  Errors,  upon  thia  sub- 
ject, concerning  the  floating  of  dead  botfies;  I 
do  not  understand  it  myself,  but  he  hath  a  whole 
chapter  about  it 

J^Then  Dr.  Nailor  w«i  swwii.] 
onei.   We  ask  you  the  same  ooestioa 
that  Dr.  CoatsWorth  waa  asked.  What  is  your 
opinion  of  dead  bodies?  If  a  body  be  drowned, 
will  it  have  water  in  it  or  no  ? 

Dr.  Nailor.  My  lord,  I  am  of  opinion,  that 
it  will  have  a  quantity  if  it  be  drowned ;  bqt  if 
there  be  no  water  m  the  body,  rbdieve  that  the 
person  waa  dead  before  it  was  pat  into  the 
water.  / 

Mr.  Cowper.  1  would  adc  the  doctor  one 
question,  my  lord.  Whether  be  was  not  a  con- 
stant voter  a^nst  the'interest  of  our  iamily  in 
this  corporation  ? 

Dr.  Nmilor.  J  never  did  come  to  give  a  vote, 
but  air  William  Cowper,  or  hia  son  opposed 
me,  atid  said  1  had  no  right  to  vc^. 

Mr.  Camper,  i  woold  iiave  aaked  the  same 
c|iieAion  of  theDtmsdales,  if  I  bad  remembered 
it ;  they  are  of  another  party,  aa  thia  gentle- 
roan  is. 

Baron  HaiMeli.  It  is  not  at  all  material,  as 
they  are  witnesses. — ^Then  call  Mr.  BabingtOD. 
(Who  was  sworn.) 

Mr.  JoneM.  'Pray,  what  is  yoor  opinion  of 
thia  matter? 

Mr.  Babington.  I  am  of  opinion,  that  all 
bodies  that  go  into  the  water  alive,  and  are 
drowned,  have  water  in  them,  and  aink  as  soon 
as  they  ar^  drowned,  and  do  not  rise  so  soon  as 
this  gentlewoman  did. 

Mr.  Camper.  Pray,  what  ia  your  profeanoo, 
8ir?^-Mr.  Babington.  I  am  a  sorgcmi. 

Mr.  Camper.  Bacaose  Mr.  JOnes^called  yoa 
doctor. 

Baron  Hattell.  Did  you  oversee  any  drowned 
bodies? 

Mr.  Babihgton.  Yes,  my  lorri,  once  f  bad  a 
gentlewoman  a  patient  that  waa  half  an  hoar 
under  water,  and  she  lived  several  hours  aftff, 
and  in  all  that  time  she  discharged  a  great  quan- 
tity of  water :  I  never  heard  of  any  that  went 
alive  into  the  water,  and  were  drowned,  tbtt 
floated  so  soon  as  this  gentlewoman  did;  I 
have  heard  so  from  physicians. 

Baron  HaiteU.  I  have  heard  so  too,  and  that 
they  are  forced  to  tye  a  bullet  to  dead  bodift 
thrown  into  the  aea,  that  they  might  not  rise 
again. 

Mr.  Comper.  The  reason  of  that  is,  that  they 
ahoutd  not  riae  again,  not  that  they  will  not 
aink  without  it  But  1  would  wA  Mr.  Babtng* 
ton,  whether  the  gentlewoman  be  apeaks  of 
went  into  the  water  voluntarily,  or  feU  in  by 
accident? 

Mr.  Babington.  By  accident,  but  I  bdiere 
that  does  not  atar  the  caae. 
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Mr.  Janet.  Swear  Dr.  Burnet.  (Which  was 
done.^  Dr.  Burnet,  you  hear  what  is  the  mat- 
ter in  question  ;  what  is  your  opinion  of  it? 

Dr.  Burnet.  My.  ford,  I  think  that  if  any 
uerson  fall  into  the  water  hy  accident,  or  throws 
himself  in,  the  body  will  receiv^  water  as  long 
as  it  is  alire,  and  there  are  endeavours  for  res- 
piration, and  after  these  endeavours  are  OTsr, 
there  is  no  water  will  come  in,  for  all  the  parts 
are  closed;  so  consequently  there  must  be 
water  in  all  probability  tound  in  her. 
Mr.  Jones,  What,  do  they  swim  or  sink  ? 
Dr.  Burnet,  They  sink  ;  1  never  saw  a  per- 
son drowned  taken  op  without  water  in  my 
life ;  but  I  have  seen  several  full  of  water. 

Mr.  Cowptr,   1  think  you  say  when  the  fa- 
flulty  of  respiration  ceases,  no  water  comes  in. 
Dr.  Burnet*  Yes,  that  is  my  opinion. 
Mr.  Cowptr,   But  the  water  ik>es  pass  into 
them  while  there  are  endeavours  for  respira- 
tion ? — Dr.  Burnet,  Yes,  that  is  my  opinion. 
[Then  Dr.  Woodhmae  was  sworn.] 
Mr.  Jonet,  Doctor,  what  is  your  opinion  of 
this  matter  ? 

Dr.  Woodhouie,  My  opinion  ti,  that  no  per- 
son is  suffocated  by  water,  but  he  must  have  a 
great  deal  o(  water  within  him,  a  great  deal  of 
water  in  the  stomach,  and  some  in  the  longs. 

Mr.  Cowpcr.  Pray,  8u*,  did  you  ever  open 
an  J  of  these  bodies  ? 

Dr.  Woodhouse,   Yes,  1  have  opened  a  child 
myself  that  bad  a  great  quantity  of  water  in  it. 
Mr.  Cowptr,  Did  you  find  any  quantity  of 
water  in  the  throat? 

Dr.  Woodhome,  Th^re  was  some,  but  a 
little,  but  a  great  deal  in  the  stomach. 

Mr,  Ctmptr,  Pray,  which  way  can  it  pass 
into  the  thorax? 

Dr.  Woodhoute,  While  the  person  is  stmg- 
gling  fbc  respiration,  there  may  be  a  relaxation 
of  and  the  person  must  suck  in  water  as 

well  as  air,  and  some  water  may  get  into  the 
wind-pipe,  and  so  enter  into  the  luogs. 

Mr.  Cowptr,  Is  there  a  passage  from  the 
lungs  to  the  thorax  ? 

i)T,  Weodkouu,  Tba  thorax  is  the  vessel 
wherein  the  lungs  lie,  the  lungs  in  the  tliorax, 
the  breast  is  the  cavity  where  the  lungs  lie,  the 
wind- pipe  is  the  conveyance  to  the  longs,  and 
a  pcrMo  in  respiration  takes  down  s^mo  water 
there,  but  no  doubt  the  greater  quantity  will  be 
in  the  stomach. 

Baron  Hattell,  Pray  let  mo  ask  vou  a  qnes- 
tion :  some  of  the  witnesses  said,  that  if  a  per- 
son be  drowned,  and  lies  dead  a  great  while, 
the  tnwarda  wiU  be  putrified ;  what  is  your 
opinion  of  it? 

Dr.  Woodhoute,  No  doubt,  my  lord,  where 
water  gets  into  the  stomach,  or  wherever  it  is, 
it  will  putrify  very  soon. 

Mr. /<mef.    Call  Edward  Clement.   (Who 
was  sworn.)  Are  not  yon  a  seaman  ? 
Qlement,  Yes,  Sir. 

Mr.  Jonei,  How  long  have  yoa>been  so  ? 
Clement,   Man  I  have  wnt  myself  bat  six 
years,  but  I  have  used  the  sea.  nine  or.  tfn 
years. 
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Mr.  Jonei,  Have  you  known  of  any  men 
that  have  been  killed,  and  thrown  into  toe  sea, 
or  who  have  fallen  in  and  been  drowned  ?  Pray 
tell  us  the  difference  as  to  their  swimming  an4 
sinking. 

Clement.  In  the  year  89,  or  90,  in  BeachjT 
fight,  1  saw  several  thrown  over- board  during 
the  engagement,  but  one  particularlv  I  took 
notice  of,  that  was  ray  friend,  and  killed  by 
my  side ;  f  saw  him  swim  for  a  considerablo 
distance  firom  the  ship;  and  a  shin  coming 
under  our  stern,  caused  me  to  lose  sight  of  him, 
but  1  saw  several  dead  bodies  floating  at  th^ 
same  time ;  likewise  in  another  engagement, 
where  a  man  had  both  his  legpB  shot  off,  an4 
died  instantltr,  they  threw  over  his  legs;  though 
they  sunk,  i  saw  his  body  float :  likewise  1 
have  seen  several  men  who  have  died  natural 
deaths  at  sea,  they  have  when  tliey  have  been 
dead  had  a  considerable  weight  of  ballast  and 
shot  made  fast  to  them,  and  so  were  thrown 
over-board ;  because  we  hold  it  for  a  genA«I 
rule,  that  all  men  swim  if  they  be  dead  before 
they  come  into  the  water ;  and  on  the  contra* 
ry,  I  have  seen  men  when  they  have  beea 
firowned,  that  they  have  sunk  as  soon  as  the 
breath'was  out  of  their  bodies,  and  I  could  see 
no  more  of  them.  Fur  instance,  a  man  fell 
out  of  the  Cornwall,  and  sunk  down  to  rights, 
and  seven  days  afterwards  we  weig[hed  anchor^ ' 
and  he  was  brought  up  grasping  his  arm  about 
the  cable :  and  we  have  observed  in  several 
cases,  that  where  men  fall  over- board,  as  sooif 
as  their  breath  is  out  of  their  bodies  they  sink 
downright ;  and  on  the  contrary,  where  a  deail 
body  is  thrown  over-board  withont  weight,  it 
will  stvim. 

Mr.  Jont$,  You  have  been  in  a  fight;  bow 
do  bodies  float  after  a  battle  ? 

Clement,  Men  float  with  their  heads  just 
down^  and  the  smsU  of  their  back  and  buttocki 
upwards :  1  have  seen  a  great  number  of  them, 
some  hundreds  in  Beachy-head  fi^ht,  when 
we  en^ged  the  French.  I  was  in  the  o\i 
Cambndfire  at  that  time.  I  saw  several  (what 
number  I  will  not  be  positive,  but  there  wero  sT 

freat  number,  1  cannot  guess  to  a  score)  that 
id  really  swim,  and  I  could  see  them  float  for 
a  considerable  distance. 
Mr.  JoTitt,  Have  yon  seen  a  shipwreck  T 
Clement.  Yes ;  tho  Coronation,  in  September 
1691.  I  was  then  belonging  to  the  Dutchess, 
under  the  command  of  captain  Clement ;  wo 
looked  out  and  seie  them  taking  down  thdi' 
masts ;  we  saw  the  men  walking  up  and  down 
on  the  right  side,  and  the  ship  sink  down,  and 
they  swam  up  and  down  like  a  shoal  of  fish  ono 
after  another ;  and  I  see  them  hover  one  upon 
another,  and  see  them  drop  away  by  scores  at 
a  time ;  and  there  was  an  account  of  about 
nineteen  that  saved  themselves,  some  by  boats, 
and  others  by  swimming ;  but  there  were  no^ 
more  saved  out.  6f  the  chip's  complement.' 
which  was  between  five  and  six  hundred,  and 
the  rest  I  saw  smking  downright,  some  twenty 
at  a  time.  There  waa  a  fislieraian  brought 
^  our  captain  w(»d,  that  in  laying  in  of  bia  neti\ 
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ll«  irttw  u^  sdtM  nieh  cLise  andiHr  the  rocks 
lint  were  orolrtied  betongritig'  to  the  Coronatioo. 
We  s^nei^ry  tbroir  in  bSg9  of  bAll«$C  wieil 


Mr.  J(me$»  I  suppose  all  men  tbsA  are 
ir»wiMd,  yed  sink  them-with  We^rhls? 

Ciment.  FormeiljfthotwasailovredfortlMt 
MffMise ;  there  used  to  be  threescore  weight  of 
Irea,  btti  HOW  it  is  a  bag  or  ballast  that  is  made 
fiuiitetlietii. 

.  Mr.  Jdnes.  Thell  yea  take  it  for  a  oertain 
rale,  fbet  those  thet  are  droirtied  sink,  but 
Ckese  th§t  are  tbrotrd  oter- board  do  not  ? 

Gkmnt,  Yes;  otber^tlse  irby  shooMthe 
irefefdineiit  bis  at  that  vast  charjne  to  a)k»w 
wreeaeore  or  foarsoore  Wetsfht  of  iron  to  siok 
erery  man,  bnf  otily  thai  tbeir  swimming 
elNMt  ibedld  not  be  a  diseofliagemeat  to  others  r 
[t%ea  Richard  Oiti  ^os  8#om.] 

Mfr.  Jones,  You  bear  the  questioD  i  pray 
what  do  Yoo  say  to  it  f 

Gin.  I  was  at  sea  a  great  vhile^  and  alt  the 
meo  that  t  see  tamed  eTer-board  had  a  great 
weight  at  tbeir  beab  to  sink  tbem. 
.   Mr.  Joacf .  Then  will  they  swim  otherwise  ? 

di».  Se  tbev  say. 

Mr.  Jatut»  Are  you  a  seaman  P 

Gin.  I  wentagaiDSt  my  will  in  two  fights. 

ttr.  Joaes.  Tueo,  gentlemen  of  the  jury,  I 
Vope  we  hare  given  you  satisfaction  that  Mrs. 
Stout  did  not  droWn  herBelL  but  was  carried 
into  the  water  after  she  was  killed.  That  was 
the  first  question ;  for  if  it  be  true  that  all  dead 
hodie^  when'  they  are  put  into  the  water  do 
swim,  and  the  bodies  that  go  alive  into  the 
water  and  are  drowned  do  sink,  this  is  *^uffi- 
cient  esidenee  that  she  came  by  her  death  not 
by  drbwiling,  but  some  other  way.  Now,  my 
lord,  as  is  tbe  second  matter,  and  that  is  to 
give  sudi  evidenee  as  we  have  against  these 
gentlemen  at  the  bar.  Mr.  Cowper,  it  appears, 
was  the  last  man  ihaf  any  one  can  give  an  ac- 
count of  was  in  her  company.  What  became 
•f  her  afterwards,  or  where  Uiey  went,  nobody 
can  tell ;  but  the  other  witnesses  have  given 
yon  eviaence  that  he  was  the  last  man  that  was 
'with  her.  1  shall  only  give  this  further  evi- 
dence as  to  Mr.  Cowper,  that  notwithstanding 
all  the  civility  and  kindnesses  that  passed  be- 
tween him  and  tliis  family,  when  the  bruit  and 
noise  of  this  laot  was  spread  abroad^  Mr.  Cow* 
^r  did  not  come  to  consider  and  oonsolt  with 
<  old  Mrs.  filtout  what  was  to  be  done  ;•  but  he 
took  ne  ipaoner  jj^  notice  of  it,  and  the  next 
dby  he  rode  eat  of  town,  without  further  taking 
Boticeofit. 

Call  George  Afdridge  and  John  Archer. 

[JsAfif  Ateier  wae  swem.} 
Mr.  Jones,  Do  von  ki&ow  any  tbitig  of  Mr. 

Cowper's  goiog  eot  of  town  abotft  tbtk  businese 

of  Mrs.  Stoat's  being  droWde<f  t 
Archer.  Vies,  (  did  ^ee  bim  g6  cnt  tff  tbwfi 

ifterWards. 
Mr.  Jonet.  Whidh  way  did  be  gor  f 
ArcMir.   He  went  tbe  hmck  ^ay  ftdtn  tbd 

tftof^i  iMppeMh^dnixvftaitmy. 


Bfr.  C6i>per,  What  day  wA«it  I  ITlaW?  Is  it 
not  the  way  that  I  need  te  go  wben  t  go  tht 
circolt  Into  Essex  f 

Afcher.  Yee,  I  beKeiN!  se. 

Mr.  Cowper.  I  lodged  at  Mr.  Bcrefeot**,  tni 
ke  ba^  a  back-door  to  the  Olore,  where  fny 
bnrse  was,  end  I  went  tbe  direct  way  into 
Essex,  and  it  was  Wednesday  dloraiiig:  Whit 
day  was  it  yon  see  me  g^? 

Archer,  It  wes  on  the  WedttMat  momiogr. 

Mr.  Cowper.  That  was  the  very  dAy  1  went 
into  2wSex. 


[Then  George  Aldridge  was  awoni.] 

Mr.  Janee.  When  d|d  Mr.  Cewper  go  enH 
of  town  tbe  last  amieee? 

Aldridge.  On  WedoeMlay. 

Mr.  Jones.  Wbieh  way  ifid  be  gn  r 

Aldrulge.  He  went  the  way  to  Cbetimfiird. 

Mr.  Joitis.  Did  you  noCft>teb  his  hente  firtnfi 
Stout's  ?^Aldri(tg€.  Yes,  Sir. 

Mr.  Jnnei.  Howoftendidyoogefor  h? 

Aidritlge.  Thrae  tidies. 

Mr.  Jones.  When  ? 

AUridge.  On  Tfiesdey  nigirt  I  enit  once, 
and  weattjvice  myself;  the  first  time  there 
was  nobody  at  borne  to  deliver  the  horse ;  eo  I 
went  to  Mr.  Stout's,  aari  ashed  him  ahont  the 
horee,  and  be  said  be  eoivM  ilot  deUeer  bim  till 
tbe  maid  went  home,  aod  then  I  w^t'  about 
11  tf'elock  and  badJhe  horse. 

Usirm  Hatse/l.  Was  H  ek!fe»  at  ailffe^r 

AUhidge.  Yes,  my  kird. 

Mr.  Cowper.  When  I  sent  yitartefietcft  nfy 
hofse,  what  directlooa  did  I  g^e  yo«  t 

Aldridge.  Yea  gave  me  dire<9riD«a  te  fetefi 
yeor  horse,  because  you  said  yetf-sherfd  have 
occasion  to  go  out  next  morning  heikluca  with 
the  judge. 

Mr.  Camper.  The  reason  I  sent  for  Miy  herse 
was  this  ;  wben  I  beant  she  had  drowned  her* 
se»f<  I  think  it  jetfncer«e«l  me  in  pT«de«oe  (n 
send  a  eommon  ItosMer  for  hies,  tot  fear  the 
kp#d  of  tbe  naaer  shotild  seize  atl  that  waa 
there  as  forfeited. 

Baron  Hnlseti,  There  wap  ne  danger  of  thai» 
Ihf  she  was  foond  *  Nnn  compoe  mewis.' 

Mr.  CoSfper.  Ne,  my  k>rd,  1  sent  before  the 
verdict. 

Mr.  JofHiSi  ft  seems  yen  iH  Mvt  think  fit  te 
ge  and  take  horse  there  yonreetf;  tfieogh  yo« 
put  your  horse  there. 

New,  my  k>rd,  we  Will  go  on,  aifd  give  tbe 
other  evklenee'  thet  We  opened  eoncefnin^ 
these  three  other  geiitleroeA  tliet  eame  fo  town  ; 
two  of  tbem  took  lodgings  at  6tfrrey's  at  ^^t 
in  the  afternoon,  but  did  not  come  in  tiif  he' 
tireen  eleven  and  twelve,  and  tiieo  they 
hr<Mght  aoether  in  with  tbem ;  and  tlioetgh 
he  had  been  in  town  fifre  or  six  hours,  bis  IkH 
were  wet  in  his  shoes,  aed  bis  head  was  of  a 
reeky  sweoi^;  he  had  been  af  some  hard  la- 
bour I  believe,  and  not  dridcmg  himeself  hite 
such  a  8#eat. 

Call  John  Gnrrey,  Matthew  Gftrrey,  tod 
Gunrey. 
[John  Gurrey  was  iworn.} 
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Mr.  JoMT.  Do  jou  know  )Miy  of  the  gvn- 
leufen  at  the  bar  ?-^.  Gurrey.  Yes. 

Mr.  Jotus.  Name  who  you' know. 

J.  Gurrey.  There  is  Mr.  SlepEeos,  Mr. 
llo<|[ef8,  «iid  Mr.  Maisoo. 

Mr.  JoMf.  Pniy  do  you  reiaember  when' 
bey  took  lodging  at  your  house  f 

/.  Gmrrey.  The  hist  assizes;  when  they 
irst  came,  there  was  only  Mr.'  Stephens  and 
Mr.  RM^ers. 

Mr.  Mma,  At  what  time  did  they  take  it  ? 

J.  Gurrty.  [  was  at  cbarch,  aod  caadot  tell 
bat,  they  hired  the  lodgioga  of  my  wife. 

Mr.  Joaet.  Whatcao  you  say  more? 

J.  Gurrey.  I  was  io  at  night  when  tbey 
«me ;  there  came  three  of  them  at  eleven 
It  night,  whereof  Mr.  Marson  was  the  third 
lerson,  and  he  said  he  was  destitute  of  a  lod{$- 
D§^,  and  he  asked  for  a  spare  bed ;  my  wife 
old  liim  she  had  one,  but  bad  let  it ;  where- 
ipon  Mr.  Stereos  and  Mr.  Rogers  said  be 
bould  lodge  with  them ;  so  they  went  up  all 
ogetber,  and  they  called  for  a  fire  to  be 
indled,  and  asked  tor  the  hmdlord,  which  was  I, 
nd  thev  asked  me  to  fetch  a  bottle  of  wine ;  aod 
told  tbem  1  would  fetch  a  quart,  which  1  did ; 
nd  then  they  asked  me  to  sit  down  and  drink 
ritfa  them,  which  I  did ;  and  then  they  asked 
ae  if  one  Mrs.  Sarah  Stout  did  not  lire  in  town, 
od  whether  she  was  a  fortune  ?  I  said  Yes. 
'ben  thev  said  they  did  not  know  how  to  eome 
0  the  sigtit  of  her ;  and  I  said  I  would  shew 
bem  her  to-inorrow  morning,  not  questioning 
at  1  might  see  her  sometime  as  she  was  com- 
)g  down  the  street;  so  they  sakl  thev  would 
o  to  see  her.  Mr.  Rogers  and  Mr.  Stephens 
liarged  Mr.  Marson  with  being  her  old  sweet- 
eart ;  saith  Mr.  Marson,  she  bath  thrown  me 
BT,  but  a  friend  of  miiie  will  be  even  with  her 
^  this  time. 

Baron  EatulL  What  o'ck>ck  was  it  then  ? 

J.  Gurrey.  I  reckon  eleven  of  the  dock 
hen  they  came  in. 

Baron  HattelL  Did  you  observe  in  what  con- 
Uon  Mr.  Marson  was  in  ? 

J.  Gurrey,  I  did  not  observe,  only  that  he 
as  hot,  and  put  by  his  wig ;   I  see  his  head 
as  wet,  and  he  said  he  was  just  come  from 
ondon,  and  that  made  him  in  such  a  heat. 
Mr.  Jones,  Had  he  shoes  or  boots  on  ? 
J.  Gurrey.  I  did  not  observe  that. 

Mr.  Jones.  What  did  they  do  the  next  day  ? 
/.  Gurrey,  The  next  morning  I  heard  this 
uly  was  in  the  water ;  I  sat  op  all  night, 
id  was  fain  to  wait  till  my  daughter  came 
>WD  to  look  after  the  shop ;   and  then  I  went 

%ee  her,  and  f  he  was  removed  into  the  bam, 
id  they  were  wiping  her  face,  closing  her 
^es,  and  patting  op  her  jaws;  and  as  1 
ime  back  these  persons  were  walking,  and 
met  Mr.  Marson  and  Mr.  Stephens,  and 
Id  tbem  the  news ;    said  1,  this  person  baa 


tme  to  a  sad  accident:  sav  (bey,  so  we  hear ; 
It  nevertheless  we  will  be  as  good  as  our 
ord,  and  go  and  see  her.  1  went  with 
em  and  overtook  Mr.  Rogers ;  and  Marson 
id,  we  are  going  to  tee  Mrs.  Stout,  O  knd- 
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lonl!  said  RmiSyyou  may  take  op  thatrogue 
(pointing  atM(r.  M^rsod),  6r  what  he  said  last 
night ;  but  1  did  not  thiidc,  they  speaking  so 
joouhu'ly,  that  there  was  an  v  suspieion  of  their 
being  concerned  in  the  murder.  A  second  time 
1  went,  ttie  barn-door  was  locked ;  I  knocked* 
and  thev  opened  it,  and  let  ne  in,  and  tliey  un- 
covered her  face  to  letme  see  her,  and  I  touched 
her ;  and  looking  about  for  them  they  were 
gone,  and  I  cannot  say  they  see  her  or  touched 
her :  Then  Mr.  Marson  and  they  were  consult- 
ing how  to  send. a  great  coat  to  London,  and  I 
directed  them  to  a  coachman  at  the  Bell-inn'; 
but  I  did  not  hear  he  went  to  enquire  after  the 
coachman ;  then  they  went  to  ^our  k>rdship'a 
chamber,  and  I  went  hone ;  and  about  eleven 
o'clock  I  aaw  Mr.  Marson  and  Mr.  Stephena 
coming  down  with  Mr.  Spencer  Cowper. 

Mr.  Marstm,  I  did  not  go  out  that  night 
after  I  came  in. 

Mr.  Jones.  No;  we  agree  that  Did  yoa 
see  Mr.  Cowper  and  these  gentlemen  together  T 

J.  Gur.  Only  at  eleven  o'olock  on  Tuesday 
noon,  Mr.  Cowper,  Mr.  Marson,  and  Mr.  Ste* 
phens  were  coming  down  to  the  market-place.  - 

Mr.  Jonss.  Did  not  they  take  their  leave  of 
you  when  they  went  away  ftom  you  that  tore* 


J.  Gur,  No ;  only  in  the  morning  the^  told 
me  they  would  send  me  word  at  noon  if  they" 
intended  to  lodge  there. 

Mr.  Manon.  I  desire  to  know  of  Mr.  Gurrey, 
if  his  sister  was  not  in  the  room  when  we  came 
inP 

J.  Gur,  She  waa  in  our  house  that  day ; 
but  whether  when  they  came  in  1  canpot  tell. 

Mr.  Cowpjsr.  Pray,  have  you  not  had  some 
disconrae  with  your  sister,  the  widow  Davis, 
concerning  some  aoapicion  that  you  had  of 
Sarah  Widker,  that  bath  been  produced  aaji 
witness? 

J.  Gur.  I  dp  not  remember  any  sucIk 

Mr.  Cowper^  Then  did  not  you  say  thesfc 
words,  We  must  not  ooncern  ourselves  -witk 
Sarah  Walker,  for  ahe  is  the  only  witness 
against  the  Cowpers  ? 

/.  Gur.  1  cannot  remember  any  aucb  thing. 

Baron  Halsell.  You  may  answer  according 
to  the  best  of  what  you  rememb^ ;  if  you  say 
you  have  forgot  when  you  have  not^  you  are 
ibrsworn. 

Mr.  Cowper.  If  your  lordship  p1ease«  to  giv^ 
leave  to  Mr.  Gurrey  to  recollect  himsek'.  1 
ask  him.  Whether  he  did nottalk  with  his  sister 
Davis  aJioutsome  suspicion  his. wife  and  he 
had  about  Sarah  Walker^  the  maid-servant  of 
the  deceased? 

J.  Gur.  I  believe  there  might  be  some  talk 
of  a  person  that  was  seen  to  go  into  the  church- 
yard at  some  distance  with  Sarah  Walker.. 

Mr.  Cowper.  Did  your  wife  sav  that  she  «lid 
suspect  that  person  ? — Ji  Gur-  Yes. 

^t.  Cowper.  Did yonrwifesay  they  biehaved 
theanaelves  stranaely,  and  that  ahe  wo^ikl  have 
persuaded  the  widpw  Blewit  to  have  watched 
her  ?-~J:  Gur,  Them  was  sometliing  of  that. 

Mr.  Cowper,  Was  there  not  some  inoh 
4D 


of  it|  and^what  ;ou  beard  tiiem  sav. 
littTc  after 
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iPtMa,  that  tli^ttiMil  not  tfcMewilh  Sarsli 
Walker,  to  (rtie  ia  the  witneaa  against  the 
Cow|ietar 

J.  Gur.  I  flaid,  OoMtecmeeni  jr^radf  with 
flarah  Walker,  for  for  of  takkig  off  her  erl- 
daace* 

Mr.  Cowper.  PMy  did  dot  the  widow  IMfll 
#arnii  the  sheets  fbr  thine  gMhUiiev? 

/.  Our,  She  was  with  mj  wife,  hot  Icanhet 
iivMvhefber  she  warmed  the  sheets. 

Mr.  Coa^per.  When  they  eane  home,  bad 
jrou  ^y  lodgers  thM  wanted  tO  edttie  hotneP 
Bad  not  7(Ml  one  Chipe  P 

/.  (htr.  I  otanot  «ey  whether  he  ^is  in 
hetoe  or  after  tbem. 

Mr.  Goifiper.  Did  ttdt  )r6u  tt^  to  tonr  staler 
Divia,  Ikw  ^eie  if^ntiettieD  lite  in  Oed,  if  Mr. 
Gape  #oiffd  teme  honiev  onr  Amity  #ouM 
le4i)tet?--<-J.  Gur.  1  do  fiot  remember  that 

Mr.  Cowper,  Prey,  did  not  yeti  to  16  Mk 
toMV.OaoeP  "^         . 

J,  Out.  Yes,  I  weet  to  IkekM's. 

Ilr.  Cai0pet'.  Who  did  vott  empfey  tb  #peak 
to  Mr.  Qa^N^.  Gar.  Mrs*  Hoddey. 

Mr.  CoSppet.  Wh«n  tMr  ettme  honie  tb  yoar 
dwn  house,  atid  afle#.  yod  hiM  heeil  at  Hldck- 

a'^ti^  spmk  wfth  Mr.  6eiie,  what  accouM 
you  ^re  of  the  time  of  night,  and  other 
]iarlicblarsP 

J.  Our.  I  gare  no  aeeodht  df  the  time. 

Mt.  Coawer.i  Notto  MtH.  DMrisP 

J.  ihir.  1  cam^idl  wheltorl  did  or  n6. 

Mr.Cni^.  Did  not  yodMy;  Mr.  Gape 
asked  Mrs.  Hockley  what  a-clock  it  was  ? 

/.  Gur.  Mo,  I  lib  not  r^emher  that ;  hut 
Mrs.  Hockley  went  ih,  httd  told  hhn  what  time 
<tf  n%bt  it  was  t  it  Wa«  eletea  br  iW^re  of  the 
ckek,  whether  I  cannot  say. 

Mr.  Jone$.  CM  Martha  Onhrey.  (Who  was 
^ro^n.y  Which  eif  these  geAUSonen  do  you 
know? 

Mrs.  Our.  Mr.  tfarion,  Mr.  Roghrs,  i^pd 
Mt.  Stephens. 

Mr.  Jonei.  What  time  ef  the  n^ht  wis  it 
when  they  camelo  your  house?  gireanaceount 


five,  or 


Mrs.  Gur.    It  Was  a 
thereabouts,  that  they 

Mr.  Jonet.  Wh6  camef     ' 

Mm.  Gur.  Mr.  Stephens,  end  Mr.  ItoBers, 
and  there  was  one  Mr.  Gilbert,  that  manied  a 
first  consin  of  mine;  became  aJbd  a$ked  roe 
for  my  husband ;  end  I  asked  him  his  business, 
and  be  said  he  wanted  tospeak  whh  him. 

Mr.  Jone$.  Pray,  come  to  these  m«n ;  When 
M  they  come  tb  your  bOose  ? 

Mrs.  Gur,  They  hired  the  lodging  at  fire  of 
the  docfk.  When  they  first  came  to  see  them 
I  was  not  et  home:  Mr.  Gilbert  brought  them, 
and  as  I  was  coming  along  the  street  I  saw  Mr. 
Gilbert  walkidff  Off,  and  woiild  not  KMjk  at  me. 

Mr.  Jona,  Wbet  did  they  go  otjt  P 

'Mm.  Gur.  They  never  staid  lhc?i*. 

Mr.  J<me$,  When  did  they  oomein  agam  P 

Mrs.  Gi^r.  Betw^een  eleven  afad^Welre. 

Baron  HttfelL  Wbitt  did  they  fid  Whett  they 


Mrt.  Gar.  iWashiviiig  oasbmeidieetitirQ 
pair  of  stairs  when  tliey  earoe,  and  tbea  there 
was  three  of  them;  so  they  saw  me  a  Ihtie 
after,  and  begged  my  etcose  for  briagiitfiii 
another,  for  they  said  It  Was  so  late  fiiat  tbet 
could  net  get  alodfeiag  thy  where  else:  uii 
said,  if  I  thought  fit,  file  ^fieman  shooU  lie 
with  fiieiri  :    Ind  I  tidd  fiiem  I  liked  it  fcr; 

Mr.  Janci,  What  firing  had  they  P 

Mn.  Gur.  The  firing  t  bid  on  in  tbenMNn- 
isg,  and  thef  sent  fhr  fiiy  hiaband  to  feicb 
them  some  Wme. 

Mr.^es.  What  did  ydhhedr  them  tilkoi? 

Mrs.  Gur.  They  dieodumed  wfth  my  bw- 
hand,  and  a«ked  him  if  he  knew  Mft.  9^ 
Stout ;  and  one  of  them  said  to  Mr.  Mstsod,  I 
think  iht  was  an  old  sweedieait  of  yoan ;  Ar, 
eiid  he,  but  she  tamed  me  ofl^  hm  ft  fiimd  of 
mine  is  even  with  her:  And  Mr.  Rem  nid 
he  was  in  witfi  her;  and  afterwards  laid,  her 
bosiuess  was  done.  Tht^  had  a  taodle,  tbtf 
tras  Wiiapl  u)»  in  a  ^re  white  doth,  lifee  to  u 
abmti,hut  I  canttot  eay  h  Was  an  aproo;  tnd 
^etewasapanselhmEigmgtobsebyit;  aadaboi 
he  hlid  it  down  he  said,  he  would  psm  his  word 
Mrv.  Sftrtth  Stbufb  bdnrthK^r  days  were  om; 
dttd  I  said,  I  hoped  it  was  tio  hurt  to  the  m- 
tlftwbman ;  and  then  I  hxAing  upon  Mr.  iur- 
eon,  saw  hhn  put  his  peruke  aside,  and  Mi 
hettd  n^Md,  and  he  told  fimm  he  wss  bat  j»t 
come  fh)m  Lbndon  that  night,  .whieh  mide 
lym  disappoluted  of  ft  indghig. 

Mr.  Jtmcs.  Whtt  did  jron  heir  them  »j 
about  any  money  P 

Mm.  Gur.  I  ftsked  them  hq^  they  wouU 
have  their  bed  warmed?  And  Ifr.  Butmb  in- 
sWered,  v^ry  hot:  Wifil  that  I  went  down  lo 
send  my  dikngbter  «p^  ftittd  rfie  cooM  not  go 
pre^tfy^  I  told  her  then  she  must  go  ss  soos 
aa  nie  codld. 

Baron  Hahdi.  Aray,  do  bbt  fill  ns  wlut 
passed  between  you  and  yook*  daughter :  Wbsf 
do  yon  know  of  thete  geutlemcM  f 

Mrs.  Gur.  I  went  to  the  next  ifmm,  to  m^ 
if  every  thinff  was  as  it  shotrid  bte ;  I  besrkn- 
ed,  and  they  hacd  some  discourse  about  money, 
alid  I  heardt  somebody  (1  do  not  know  wbo  ii 
should  be  except  it  were  Mr.  Stefdiem)  aii««r 
and  say,  the  use  money  was  paid  to  night;  but 
what  money  they  meant,  I  canoiottril. 

Mr.  Jones.  What  did  you  find  when  diey 
weregonef  '         ' 

Mm.Gicr.  Sb,  1  fonndacordattbeeDdor 

the  trunk. 

Mr.  JaneM.  Waa  h  there  in  the  monnsg,  or 
before  fiiey  came? 

Mrs.  Gkr.  No,  it  oould  not,  Ibr  1  swept  PJ 
rbom,  and  wiped  down  the  ^nst 

Mr.  Jonet.  Was  the  ooifi  white  ? 

Mrs.  Our.  No,  it  ^vas  more  dhty  tbaa  » ii 
fl[tfw,fbrmy  bitsband  and  I  have  worn  itiaonr 
pocveta. 

Mr.  €<fwper.  Pfhy,  Who  hrtmght  fiie  corf 
down  fit>m  above 'Aairs'f 

Mt%.  Our.  My  daughter  fi»t  lived  witb  0^: 
attdHSmlaid  itupou  the  tfheif.^ 


till  be  camip  Ivs  lodging.    Now  U  wm  a 
woQclerfiil  tbiog  that  he  should  copie  wetsbcN| 
irom  9  taverDy  when;  he  had  beep  wm^  foWf 
or  fiVe  hoiin  together. 
Then  the  EnoilDtlMB  of  Mr .  John  i 


The  IRxjomummi  ef  ^Joaii  UMmmi  talwo  bo* 
fbfe  me,  thk  fiTth  daj  of  April,  1699. 
«*  Who  being  examined  where  he  wta  o^ 
Monday  Ibt  13th  of  Majcb  last,  nilb.  Thai  he 
was  at  the  borough  of  Southwark  (be  beii^  «f 
#tpnieyoflbei&cpuft)tinii«l 
in  the  afternoon  J  and  aa^i,  m  be  lei  m 
from  Bouthwarb  Ibr  IJertfofd  soon  after,  eQ4 
fame  to  9<9?ord«b>»t  8  tbp  same  afternoon* 
and  put  »p  W  bonp  lit  tl^  pgp  w --— p  g 
inn  Bwf  and  Apn  went  to  tbe.  n^  m 
Glove,  together  with  Godfirey  Gmibart,  es^- 
Ellia  tStepbeni.  Wil»i«i  Begfrt,  Wf«  "^ 
othen,  where  %hj  st|tyed  till  *Piit  eleje|i  of 
the  clock  at  wght,  and  tjwi  this 


IIM]  >^  tie  Murder  gf  Jkfeu^So/oA  %««.  iA- ».  l«». 

Mr.  C(Htfi#r.  Did  not  yon  he^r  lb|ef»  fas  a 
coroner's  inquest  sitting  ? 

Mrs.  Our.  The  «»a  day  at  night  1 4id  bear 
ofit. 

Mr.  Camper.  Why  did  oot  yon  go  to  the 
coroner's  iaqofst  and  give  an  aopopnt  of  U 
there? 

Mrji.  Gur.  I  told  my  bosband  of  it^  and  I 
asked  my  husband  if  be  did  |u>t  bear  wbi4  they 
said  concerning  Mrs.  Sarah  Stoutf  And  be 
answer^,  yes,  tbey  ought  to  ,be  taken  up  for 
the  words  tbey  said  last  night:  Wby,iaithl, 
do  not  you  takenotkse^f  itr  I  think  you  wghi 
to  take  them  up.  But  be  went  out  of  doors, 
and  i  saw  no  mono  of  him  till  the  afternoon. 
Whfio  I  beivd  the  words,  I  thought  sppodbody 
had  stole  af  ay  and  got  to  bed  to  oer. 

Mr.  Cqmp^'  P^/t  if  yomr  husband  l>«v4 
tbwK  words,  why  did  not  lie  go  to  the  coroner'Ji 
innoeit? 

Alm.^V.  Ididiq^tobimtoharetbeip 

Ipfr^ja  UOa 

MM.Cawper.  Why  did  he  m  do  it  f 

Mm.  Our.  Be  ssjd  he  would  j^ot  do  it ;  be 
did  nol  know  but  it  might  oosl  him  bis  life. 

Mr.  JbjMsp.  How  cam^  ytm  after  this  to  dis- 
cover it? 

Mrs.  fhir.  Because  ^  wae  fo  troubled  m 
mind  I  coojU  not  rest  mgb^  nor  day ;  and  I 
10^  luBi  if  he  WQuU  A(tf  i^l  of  it.  I  woidd  tell 
of  it  jsyifdf,  for  I  wf^  pot  ahkp  te  liTe. 

Elkabeth  Ourrtjf  was  swore. 

Mr.J^NMi.  Pray,doypuknowMr.Bogers, 
Mr.  S^»bffia,  aud  Mr.  Marsonf 

£.  Qmt.  I  know  Mr.  MfUsoo,and  these  are 
the  other  g^^men,  \  rackop. 

Mr.  Jm^  v^ka^  discoune  did  yo^  Aqu* 
fromtlivm?  ^  .    ,  V      .^ 

£:  Our.  Mr.  Marson  asked  the  o^er  mi- 
HeoMi  show  vnoch  money  they  had  tn^aX  r  the 
Uher  anawwed,  what  ms  that  to  hind :  yop 
linve  fiad  forty  or  fifty  npunde  to  ygur  «b^. 
Then  the  otber  asked  him,  whether  the  busi- 
jiess  waa  done  ?  And  be  answered,  be  b^liered 
kwaa;  but  if  it  was  npt  d^ixie,  it  would  be  done 
to  night.  ThsD,  my  l(vrd,  be  nulled  a  baUdful 
«f  i^ney  ontef  bis  pocket, and  swore  he  would 
sjpfawi  it  all  jfbr  joy  tee  business  was  done. 

jUr.  Jqm-   Was  Mr.  Cowper's  ufune  men- 


E.  e«r-  I*earf  ttem  mx^m  Mr.  Coir- 
per's  name,  but  not  «[<».  ii«rah  ^ttqut's. 

Mr.  J^.  What  o^dition.  wi^  the  gentle- 
iimB*s  sh<ieB  in  f 

JE.  Xhtr,  I  think  it  wias  Mr..MarM>n,  his 
shoes  mteee  Jrery  wet  and  dirty;  ^e  of  them 
iirasveigrb«^«ndheFi|ieihi>  hfN4  wiik  bis 
liandkeicbief. 

Mr.  ,^9fief.  Now,  my  lord,  we  bare  dpue  es 
to  oor  e?  ideooe.  Mr.  HUripn  pr^teofliad  l^e 
was  justtben  alighted  And  ceoie  frcim  £«ndnn, 
and  was  in  a  mat  Jieat,  and  ^ub  «b<ie#  we^e 
vet:   1  iHmAf  Vf^^  Mr.  Itfarspn  ,h|id  been 


..^ ,  IsB'  /i%hen  jbe.  wfis  ^^K^mined,  ,b9  iwid,  be 
«aeto|i^m.abo¥iteytltof  tbeclopk,.lM^  went 
Dm  QMoMd  notftiiw.lim„a»i.lwrffi  Mnvce 


^  ,„^  ^^,^^   _  being  esket.      ^  . 
ccwcemingSie said  Mfs. Barab  Stent, dec^ 
ed,  t)>is  cwminant,  wi*.  that  ^  Monday  t^ 

iiwhlm tbja ih^ ommipant intended  the  IW 
d^  Ar  H^tftird,  with  Ae  n^i»  5(  J^ 
Kmg's  Bench,  thejmid  T^^oroas  MMhsll  iter 
sir^  this  eyaminant  and  the  sw  ^exmena. 
\^ho  was  ^en:aW  in  compiny^Af  t.*ey  wouj^ 
go  and  «^  ith^  said  Sarofr  si«^,(?f«  ^ 
W)  Heconfi^ilmbat*edsdaskthesai«. 
GuiT^.  if  be  would  ^lew  this  e»mina«t. 
wb«  the  said  Stout  fe^^;  Jt^lnjg  *e^ 
Gumy  t|ut  his  nme  was  Bfllsniball,  and  Mke« 
himif^.iierer  beard  of  ^  b^ore;  fipd  joq^r 
Jarly  sai4,Ah«l  be  w^oidd  ^  to  w  her  »».e  «ie# 
moming,  but  doih  not  beljeve  jij^at  be  wd  W 
thing  thfit  auy  friend  w«i  erea  wtk  the  s^ul 
JSfindi  Stout,  or  ^  such  like  «5W. .  And  dom 
confess,  that  be  jdili  the  pcxt  day.  uiw  tbeawfl 
Gurrey's  tc^tog  him  tbpt  tb^  tiaid  Sjout  wy 
drowned,  s?y,  tbl^  be  woul^  ke^P  hu  word, 
end  irouid  ^  b^.  And  s«^,  t>a^  me^^W 
with  Mr.  Cowper  Xwhp  js  tbi9  efmmff^^M- 
ouaintance)  be  b^liev^^  he  did  tidk  with  b wi 
Qoncerfaiiig  the  wd  Stouttsiiemg  d^wiied,  ^ 
lH^Eaminant  Jiving,  se^  her  b«dy  thi^t  mormyf. 

C<^*  Oie  et  Anno  antedict. 

Mr.Jtpnif*.  Aii;tbeitobse?vf»fiwit,Mtb!t: 
That  be  b*d,been  ^reibpursip^P^n,  and  w,bM 
be  came  ,to  .h^^  Jpdgiog,  he  wiem  wet  ^^d 
M,  ?ind.i»id  be  was  jiwt.wne^'Vn  *^W^ 

4S0li(d^t,be,9Qon«pkL  .    . 

Aaron  jUa4tf{/.  They  )i|^ve.dpne.>nofir,for,|be 
W?;  Jite:CpW.^Wdpy«MlV 
^4t? 
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Mr.  Jones,  If  your  lonlsbjp  pleaie,  we  wQl 
can  one  witness  more,  Mary  Kicbardson.  Mrs. 
Richardson,  do  yop  know  Mr.  Manon,  or  any 
tf  these  irentlemen  ? 

Mrs.  Bkhardwn.  They  came  oo  Tnei^ay 
night  to  Che  Beil  at  Hoddesdoo,  and  lay  there, 
and  onf?  of  the  gentlemen,  when  I  was  warn- 
ing the  sheets,  adced  meif  I  bm»r  Mrs.  ISarmh 
Stout?  And  I  said.  Yes.  He  asked  meif  1 
knew  which  way  she  came  to  her  end  ?  And  J 
told  him,  1  could  not  tell. 

Mr.  Jones,  Is  that  all?  What  did  they  say 
m'ore? 

Mrs.  Richitrdion.  They  did  denre  and  wish 
it  might  be  found  ont  bow  it  came  about ;  and 
one  gentleman  took  no  notice  of  her  at  all. 
They  bad  a  little  bundle,  but  what  was  in  it  1 
GtfnAot  tell,  but  there  1  saw  it  bound  up  in  some 
coloured  «tuff  or  other,  but  what  it  was  1  can- 
not tell. 
^  Mr.  Jones.   Is  that  alt  you  can  say  ? 
Mrs.  Richardson.   Yes,  that  is  all 
Mr.  Jones:  Then  we  bare  done, 
fiaron  Hatsell.    Come,  Mr.  Cowper,  what 
ido  you  say  to  it? 

'Mr.  Vvwper,  Now  they  have  done  on  the 
|>an  of  the  king,  itiy  lord,  and  you  gentlemen 
df  the  jury,  I  must  beg  your  patience  for  my 
defence.  I  confess  it  was  an  unfortunate  ac- 
cident for  me  (as  Mr.  Jones  calls  it)  that  I  hap- 
pened to  he  the  last  person  (for  aught  appears) 
in  the  company  of  a  melancholy  woman.  The 
discourse  occasioned  by  this  accident  bad  been 
a  sufficient  misfortune  to  me,  without  any 
thing  else  to  aggravate  it;  but  I  did  not  in  the 
least  imagine  that  so  little,  so  tririal  an  e?i- 
dence  as  here  is,  could  possibly  hare  affected 
me  to  so  great  a  degree,  as  to  Bring  me  to  this 
place  to  answer  for  the  worst  fact  that  the  worst 
lof  men  can  be  girilty  Of. 

Mv  lord,  your  lordship  did  just  now  oibserre, 
that  I  have  appeared  at  the  bar  for  my  clients ; 
but  I  must  say  too,  that  I  ncTer  appeared  for 
myself  under  this,  or  the  like  circumstances,  as 
a  criminal,  fdr  any  offence  whatsoever. 

Mr.  Jones  very  well  said,  when  he  spoke  on 
the  part  of  the  king,  That  if  this  gentlewoman 
'was  murdered,  the  crime  was  villainous,  base, 
barbarous,  and  cruel ;  and  ior  my  part  I  think 
ao  too  $  the  crime'  wonid  be  so  great,  that  it 
could  never  be  sufficiently  condemned :  but  at 
the  same  time  I  may  aver,  that  to  suppose  a 
murder  without  good  grounds  for  it,  and  after- 
wards to  charge  innocent  men  with  H  know- 
ingly and  malicionsly,  is  to  a  trifle  as  base  and 
barbarous  as  the  murder  itself  cquld  be.  My 
lord,  I  speidc  for  my  own  part ;  I  know  not  at 
what  once  other  men  may  value  their  lives ; 
■hut  I  bad  much  rather  myself  was  murdered 
than  my  reputation;  whidi  yet  1  am  sensible 
hath  sufiered  greatly  hitherto  by  the  malice 
and  artifice  of  some  men,  who  have  gone  pretty 
far  in  naaking  this  fact,  as  barbarons  as  it  is,  to 
'  be  credited  of  me.    And  therefore  I  must  b^ 

Jour  lordship's  and  the  jury's  patienee,  while 
not  only  defend  my  life,  but  justify  myself 
.•IsQ  from  th^sse  things  that  have  unjanh^ 
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aspersed  me,  by  the  conspiracy  and  artifice  of 
my  aocuaer^.  . 

My  lord,  in  all  the  evidence  that  hath  been 
given,  I  most  observe,  that  tbm  ia  no  positive 
evidence,  with  submission,  to  Induce  the  jury 
or  any  one  to  believe  the  genemi,  that  this  gen- 
tlewoman was  murdered ;  hot  they  go  upoa 
suppositions  and  inferences,  which  are  oontrs. 
dieted  by  other  circurastances,  in  the  very  eri- 
ofth  .  .     -.. 


the  prosecutor,  that  make  full  as  stroo^ 
to  prove  she  was  not  murdered,  as  that  sIm 
was ;  so  that,  as  it  stands^  it  can  amount  only 
to  a  bare  supposition  that  she  was  murdered  by 
anybody. 

Then,  as  to  the  evidence  that  particularij 
relates  to  myself,  or  the  gentlemen  who  sttrxl 
with  me  at  the  bar,  that  they  or  I  were  coo- 
cemed  in  it  (if  she  was  murdered)  tliere  is  not 
one  syllable  of  proof;  at  most,  it  amounts  but 
to  make  us  sus|>ect  a  murder,  not  proved,  bat 
only  suspected :  this  1  observe  upon  the  eri- 
deuce,  as  it  now  stands  without  answer,  ss  it 
has  been  given  on  tlie  king's  part:  and  how 
far,  in  the  case  of  fife,  men  shall  be  affected 
with  evidence  of  this  nature,  which  npither 
proves  the  murder  in  general,  nor  that  tbf7  did 
It  in  particular ;  though  no  defenee  was  mide, 
or  any  further  answer  given,  I  roust  submit  to 
your  lordship's  and  the  jury's  judgment 

But,  my  lord,  1  do  not  cfoobt  but  I  shall  be 
able  to  wi|»e  away  even  that  remote  siispicioi 
by  my  defence:  they  have  been  hmg  in  tbtir 
evidence  for  the  king,  and  therefore  1  most  beg 
your  patience  while  I  give  a  particular  answer 
to  every  part  of  it,  in  as  good  a  method  as  1  am 
able:  and  I  will  waste  as  little  time  ss  nay 
oonsist  with  the  justifying^  my  repotatioo;  tor 
which  I  know  your  lordship  will  have  as  tender 
a  regard,  to  see  it  doth  no(  suffer  unjustly,  u 
for  my  life  itself. 

And  I  promise  your  lordship,  1  shall  trooUe 
yon  with  no  evidence  which  is  not  express  and 
plain  ;  no  innendoes  or  suspicions ;  bot  1  sbttl 
prove  fully  and  clearly,  in  the  first  place,  thit 
there  was  no  ground  at  all,  in  this  case,  to  sod- 
pose  she  was  murdered  by  any  nne  but  berieir. 
The  first  fact  that  they  inmsted  upon  to  infer 
a  munlcr  from  it,  was,  that  tlie  body  wss  fiMod 
floating :  now,  my  lord,  that  fact,  1  am  sUe  by 
the  evidence  I  have,  as  well  aa  from  thstoftbe 
prosecutor,  to  deny ;  for  the  fisct  was  directly 
otherwise,  that  is,  she  was  not  fbond  flosting. 
And  whereas  the  prooecutor'a  witnesses,  wbs 
have  been  produced  to  this  p<Mnt,  are  obscore 
and  poor  men,  and  your  lordsliip  obserfOi 
have  been  taught  to  say  generally  that  liie 
floated ;  which,  when  they  are  required  lfl«* 
plain,  and  describe  how  she  lay,  they  conusdiet 
themselves  in,  by  s|iewing  she  lay  sideways 
between  the  stakes,  and  almost  all  under  water. 
Now  [  shall  give  your  tordship  and  the  jniyt 
full  and  particular  anooont  and  descnpttw 
from  the  parish  officers,  men  emptoyed  by  the 
coroner  to  take  the  body  ont  of  the  water,  « 
the  very  nsanner  and  |HMlura  in  wiikh  it  wis 
first  found ;  which  they  ara  vneb  belter  able 
to  do  than  the  proaeontor's  wUaewt,  h^^^H 
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4een  ber  before  all  or  most  of  tbose  people ; 
and  tbese  officers  clearly  a^ee,  that  ber  body 
was  under  water  when  found,  except  some 
small  appearance  of  her  petticoats,  rtear  or  on  the 
surface  of  the  water;  which  may  berery  easily 
accounted  for,  because  the  stakes  the  wunesses 
mention,  and  i^hich  are  driren  into  the  gpt>und 
cross  the  river,  to  prevent  weeds  and  trumpery 
from  running  into  the  mill -stand,  as  the  wit- 
nesses have  already  said,  about  a  foot  distance 
from  one  another,  and  are  set  with  their  feet 
from  the  miH,  and  their  heads  inclining  toward 
the  mill  with  the  stream.      Now,  my  lord, 
every  one  knows,  thai  though  a  drowned  body 
will  at  firstsink,  yet  it  is  buoyant ,  and  does  not  go 
downright  and  rest  in  one  place  like  lead ;  for  a 
human  body  is  seldom  or  never  in  a  stream  found 
to  lie  where  it  was  drowned :    a  body  drowned 
at  Cbebea  has  been  oflen  found  by  fishermen 
at  London,  and  that  before  it  came  to  float 
above  water.    Now,  if  a  body  is  so  buoyant, 
as  that  it  is  driven  down  by  the  impellent  force 
of  tbe  current  (thoiigb  it  do  not  float  above 
water)  it  seems  a  consequence,  that  when  it 
comes  to  be  stopped  and  resisted  by  the  stakes, 
which  lie  with  their  heads  downward,  inclining 
with  the  stream,  the  stream  bearing  the  body 
aguost  tbe  stakes,  must  needs  raise  it  upwards 
to  find  another  passage  if  possible,  when  the 
ordinary  and  natural  is  obstructed.    I  have 
keen,  I  remember,  that  where  weeds  hare  been 
driven  down  a  river,  and  have  been  rouled  along 
at  the  bottom,  when  they  have  come  down  to 
a  board  or  stakes  of  a  wyer,  or  turnpike,  they 
have  been  by  the  force  of  the  water  raised  up 
against  those  boards  or  stakes,  and  forced  over 
them,  though  without  such  obstruction  they 
liad  undoubtedly  continued  to  roul  under  the 
water.    I  do  not  know  of  any  other  symptom 
they  pretend  to,  of  her  not  being  drowned, 
from  any  thing  observeil  of  her  in  the  water. 
Then,  as  to  the  flatness  of  her  belly,  when  she 
Ipras  put  into  her  coffin,  I  shall  shew  it  is  a 
common   and    natural    accident;    sometimes 
drowned  bodies  are  swelled  more,  sometimes 
less,  sometimes  not  at  all:    1  think  it  hardly 
deserves  a  nhj'sician  to  prove  that  a  body  may 
be  drowned  with  very  little  water ;   that  a  man 
.  may  be  drowned  by  strangling  or  suffocation, 
tatosed  by  a  little  water  in  the  lun^^,  without  any 
great  quanti^  of  water  received  in  the  body,  is 
a  certain  and  established  truth ;  for  1  am  told 
that  when  respiration  ceases,  the  party  dies, 
'and  can  receive  no  more  water  after  that :  so 
that  nothing  is  to  be  inferred  from  a  body's 
haVUi|^  more  or  less  water  found  in  it,  espe- 
cially if  ^onr  lordship  will  give  me  leave  to  ob- 
aerve  this  distiqction,  where  ;a  body  is  volun- 
tarily drowned,  and  where  it  is  orQwned  by 
accident ;  for  people  that  fall  in  by  accident  do 
Mruggle  and  strive  as  long  as  they  can ;  every 
'time  3iey  rise  tbey  drink  some  water  into  the 
atomach,  to  prevent  its  passing  into  the  lungs, 
and  are  drowned  no  sooner  ttugn  needs  must ; 
but  persons  that  voluntarily  drown  themselves, 
to  be  sure  desperately  plohge  into  the  water, 
|»  Af$Mk  a  miiBnMe  Hit  pa  aooD  aa  tbey 


can ;  and  so  that  littte  quantity  in  the  Inngt 
which  causes  death  noay  be  the  sooner  taken 
in;  after  which  no  more  is  received  t  and  I 
hope  bv  physicians  it  will  appear  there  is  good 
grounct  for  this  difference. 

The  next  b  the  evidence  that  the  surgeona 
have  given  on  the  other  part,  relating  to  tbe 
taking  this  gentlewoman  out  of  her  grave  after 
she  had  been  buried  six  weeks.  Wnether  this 
ought  fo  have  been  given  in  evidence,  for  the 
reasons  I  hinted  at,  iQ  a  criminal  case,  I  sub- 
mit to  your  lordship ;  but  «s  it  is,  I  bate  no 
reason  to  apprehend  it,  bein^  able  to  make  ap* 
pear,  that  the  gentlemen  who  spoke  to  this 
point  have  delivered  themselves  m  that  man- 
ner, either  out  of  extreme  malice,  oritmast 
profound  ignorance ;  this  will  be  so  very  plain 
upon  my  evidence,  that  I  must  take  the  liberty 
to  impute  one  or  both  of  those  causes  to  the 
gentlemen  that  have  argued  from  their  obser* 
▼ations  upon  that  matter. 

And  now,  if  your  lordship  will  but  please  to 
consider  the  circumstances  under  which  they 
would  accuse  me  of  this  horrid  action,  I  do  not 
think  they  will  pretend  to  say,  that  in  the 
whole  course  of  my  lite  1  have  been  ^ilty  of 
any  mean  or  indirect  action ;  and  I  wUI  put  it 
upon  tbe  worst  enemy  I  have  in  the  worid  to 
say  it.  Now,  for  a  man  in  the  oonditiifn  I  was 
in,  of  some  fortune  in  possession,  related  to  a 
better,  in  a  ^rood  employment,  thriving  in  my 
profession,  living  within  m  v  income,  never  in 
debt  (I  may  tru^  say  not  five  pounds  at  any 
one  time  these  years  past),  having  no  po^«» 
bility  of  making  any  advantage  by  her  death, 
void  of  all  malice,  and,  as  appears  by  her  own 
evidence,  in  perfect  amity  and  friendship  with 
this  gentlewoman,  to  be  guilty  of  the  murder- 
ing her,  to  begin  at  tbe  top  of  all  baseness  and 
wickedness,  certainly  is  incredible. 

My  lord,  in  this  prosecution  my  enemiiM, 
seeing  the  necessity  of  assigning  some  cause, 
have  been  so  malicious  to  suggest  before 
(though  not  now,  when  1  have  this  opportu«- 
nity  of  vindicating  myself  publicly),  tbat  i  have 
been  concerned  in  the  receipt  of  money  for  this 
gentlewoman,  bad  her  securities  by  roe;'  and 
sometimes  that  I  had  been  her  guardian,  or 
her  trustee,  and  I  know  not  what.  1  now  see 
tbe  contrivers  and  promoters  of  that  scandal, 
and  they  know  it  to  be  base,  false,  and  mali- 
dOtts ;  I  neter  was  concerned  in  interest  with 
her,  directly  or  indirectly,  and  so  1  told  theM 
when  1  was  before  my  lord  chief  justice :  it  is 
true,  it  was  then  j.tt8t  suggested  by  theprose- 
cntors,  I  then  denied  it,  and  I  deny  it  still.  1 
thank  God,  I  have  not  been  used,  nor  iiave  | 
need,  to- deny  tbe  truth. 

My  lord,  you  find  the  nroiecotorB  have  no- 
thing to  say  to  me  upon  this  bead,  afler  all  the 
slanders  and  stories  they  have  published  against 
me,  of  my  having  money^in  my  hands  which 
belonged  to  tbe  deceased :  But  thoneh  they  do 
not  stv  it,  I  will,  and  give  your  lordship  a  fbli 
aocoant  of  all  that  ever  was  in  that  matter. 
I  When  1  kMlged  at  Hertford,  some  thne  since^. 
hsba  dcairad  Bi«  lo  re 
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ffx  800/*  if  it  came  10  my  way  ;  my  1«rd»  when 

I  cari^e  to  towo,  I  void^raUiod.  tw  one  Itf  m. 

j^qlLDr,  a  diom  ^ f  puii^t  )i«4  t  OMilgaglie  for- 

9iarl^  maile  to  bisr  Jbj  PQe>lr.  (ioftfit,  of  litfB- 

beth  in  Surrey,  for  tho  Uk«  (nm,  and  that  abe 

vaa  willing  |o  bave  ib  her  moyev :  I  woofte  to 

thif  geotlewoa^aii,  the  ieoeafML  to  fci|oai^ 

bar  of  the  aecority  $  vImb  thereupon  dj4fleoil  op 

too  and  tpme  odd  pounds  for  iflterett  (tb«  acr 

fifiMit  of  vhieb  I  prodiwMd  to  my  kiN  obidf 

jiHlicf ;)  thjs  DMoey  wpi^  wo(t  to  sif  by  BIr. 

Cranfif  Id,  .aa  I  have  been  f  nftrived,  ^nd  by  lum 

given  to  tir.  Toller*aaler|(,  and  by  hm  brought 

publioly  IP  me:  coy  loni,  this  mortgage  I 

imiaediately  traoafern^  by  ae^ignmeot^isndor* 

ee(i  on  thelwcfc  of  It,  and  3fis.  Eabberiield,  a 

tnpatee  lor  Hri*  PloU€r»  sigiiedand  aeajed  it,  fwd 

tiu^  T^ry  lOOZ.  oM  inlpnMt  due,  wes  at  «P0  and 

the  aave  time  poid  tp  l|rs.  pulier,  and  by  bw 

the  pvinoipel  mm  paid  lo  her  d^igb^,  in  pait 

of  her  portion.    All  thjn  wee  tranaaoted  the be- 

giowg  of  December  laa^  and  abe  vaa  oot 

iamrmA  till  the  i3tb  of  Karob  followwg:  9pA 

«iy lord, theae people  that  mwom^fcfm^ 

cstom,  did  o^B  before  my  UH  chief  joatioa 

that  tbey  bad  fiMwd  tbia  mntgige  among  the 

dpaaaand'a  ratings  in  her  eftlwiet  at  the  tbne 

efherdeaAh.    Now,mykHrd,Iaay,thataariog 

lhii<«ieaerfieel  did  ber,ea  lftidin|[>ec«piber 

kit^i  9mm  wiviotharwiee  oei<wned  vilh  her 

in  thia  reoeivingor  4ispoehig  of  any  of  her  mo- 

iMy ;  nor  bad  I  ever  any  o^'  her  eeowitiea  fte- 

menmrinn^Jceepmg;  a^d  Idefynayiulfmr- 
eary  I  have  la  eheiv  the  ooouiiry. 
My  load,  as  these  appeara  no  maABe,aow. 

lanrt,  m  th^  have  proved  for  me  Ihet  thers 

iraa  no  ooncealmentorahaiM,  lo  iBd^oe  nse  le 

oommiteo  baihuemi  an«c«ipn ;  othenvaw*  per? 

hapa,  4I0V  ii;ifj  find  Ibey  oan  aaaioa  no  other 

caose,  tbey  vonld  oonteni  ^hsmsclves  lo  give 

Ihatreaaon,  and  flbff  that  acMidal  at  me:  and 

ttKNigh  I  tak»itby  the  experienee  I  hsve  had 

•ftham,((b€^did4iot4eaigii  to  do  me  any  ft- 

voi«*,yet  I  thank  them,  in  endeavonringlo.vin- 
dioate  ber  honoar,  ihey  have  aecnred  my  re- 
fHSlation  agauiat  that  4saliuiiny ;  and  though  J  , 
Ml  satiafied,  m  I  «aid.  they  did  not  inleaJ^me  ^ 
lundnoss,  yet  I  tbanfc<3ed,  ithey  havegiven  me 
m  juBt  opporUinity  4o  iehe  adrei^ti^  of  itheir 
^wwing  dor  the  fileaiMg  of  my  mnooeaee  in 
Ihat  paolicnhir. 

Tbwi,  my  b>rd,oot  to  leotltiiere,  hut  to  aa- 
iiify  the  jury  and  the  wwld  ibow  fUm  gentle^ 
women  cametto  desCray  herself:  1  shall  give 
Jthe  el«ereat  evidonee  ibatMaa  eeer  giren  in 
gny  ^ittQt,  tbatsbe  muriered  herself.  When  I 
f  ntor  upon  jthis,pmer,  I  must  of  teessstty  tres- 
pam  upon  the  character  of  this  gentleireman 
fhat  is  dead.  I  >eenfem  this  is  «  tender  point, 
iiia  artbtng  I  woeld  iriVingly  be  excused  from, 
Mid  it  is  oot  without  a  gceet  deal  of  .rductance 
Mid  compulsion  forced  feoro  me.  ,  TtuH  she 
was  aaelancholy  the  iiroeecotors  themsdves  have 
feeied  ;  but  I  must  of  necessity  shew  you  the 
eeeaaions  and  reaaons  of  it«  and  .the.witoeaam 
.will  4eUyeiirJordship  wimt  .despemte  reoohi. 
"      she  had  .bean  .under  feooMtly,  tad  llHtf 
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viB  leeif  me  to  ne<ir  the  time  of  her  deadiyto 
sbe^  why,  awl  upon  what  accideota,  abe  msde 
away  h^enMBlf:  I  will  not  enumerate  particu- 
lars mr  way  of  opening ;  only  I  mnat  tell  your 
Iprdsbip,  wat  mmp  letteiv  ofber**  must  <tt  nc- 
oessity  nr  produced,  which  truly,  as  I  aaid,  I 
shoukJ  not  meddle  with,  if  I  bad  not  theae  in- 
nocent gentlemen  here  tp  defend  9i^  well  as  my- 
aelf.  .Peijiaps  it  may  hf  mid,  that  in  honour 
I  ought  to  conceal  tlie  weaknem  of  this  gentle- 
woman ;  hot  theo,  io  honour  and  justice  to 
these  gentlemen  that  are  iaisely  aonised 
with  me,  I  cannot  do  it :  I  bqie  this  one  rea- 
aoQ  wp)l  excuse  me  to  thp  worid,  fiir  I  have  no 
otbertbatcottki  have  obliged  me  to  nnoy  these 
ktters  upon  the  sta^.  I  solemnly  poolat,  if  I 
stood  hens  singly  in  the  case  of  my  osm  hfe, 
upon  the  evidence  given  against  me,  I  take  it  to 
be  so  inopnsiderabie,  I  wouM  oot  do  it ;  bet  1 
must  4o  ii^  to  shew  that  thei«e  geptlpmen  plso 
are  innocent,  and  to  preserve  went,  bepams  I 
am  satiafied  in  my  own  mindly  anefo.  My 
lord,  wheq  I  have  doneihat,  I  shall  shew  yimr 
lotjdthipia  the  next  pbce,  that  it  is  utl^yim- 
pomible  I  could  be  Concerned  io  this  fiict,  if  I 
oad  had  all  the  motirea  and  povocations  in 
the  world  to  have  done  it ;  I  dmllahew  year 
londsb^  ifk  point  fofiime  it  could  not  bp. 

The  maid  Sarah  Walker,  whoia  11^  jingle 
witneqp,  I  iake  it,  ^at  aays  any  Ihinff  in  tim 
least  relatixv  to  me,  paid  wit  now)the  clcfk  had 
otrocfcafevenMbre  sheca^n«l  up  the  ooals, 
and  about » lyvutsr  of  an  ^^r  A^er,  while  she 
was  wermiqg  the  bed  above  stairs,  she  heard 
the  door  clap,  apif  some  time  afier  that  shp 
came  dow9  and  found  tlu»^  I  and  ner  miatKcas 
were  gams.  Now  in  point  of  tinvs  1  shall  prove 
it  uttesly  impossible  I  could  be  guiUy  of  the 
|act  I  am  i^ocuaed  of,  being  ^een  Is  conoe  into 
the4plove-inn,  as  Ahe  tawn-cMc  atnich  eleven^ 
1^  stayiag  there  4pore  than  a  q;uarte;r  of  af 
War,  iwes^  afkr  sevieml  thippgs  iWoe  1  my 
lodgipg,  in  b^  before  twdv.e  o'ek^  and  wecjl 
no  oiore  out  that  night,  u  I  shall  prove,  if 
for  that  little  ciroumetance  of  aeodmg  furfpy 
horae,  which  tbpy  have  made  use  rf  aU  alol^g 
to  back  Ihip  prosecution,  their  very  XeKing  me 
of  that  matter,  ehewa  how  much  they  are  pol 
to  their  ahiHs  to  justify  their  ac;cnsiaff  4ne  ;  | 
#ay  in  prudence  I  oqghtto  bavi*  d^ipawMtl  dad ; 
I  seat  lor  hiason^khe  Tuesday ;  but,  jaetheir  nt- 
neesaaith,  I  toU  him  at  the  tiou  1  hid  hipi 
fetch  my  horee,  not  to  use  then,  nor  till  biy  Ihp 
confer  the  cirouit  I  was  togointo  JBsscgc  witl^ 
the  jndges  the  neict  ipoming  \  and  until  than 
thepresecutorVwiiu^esp,  who^lhe  hostler  f|f 
the<}love-m«,^aa  ovd^rsd  to  eat  him  JOf  ihevs, 
to  hner  him  down,  aod  to  tahecsre  of  Wl  and 
feed  him,  aod  that  he  sl^oiMd  be  oea^^  Ipr  mete 
go  to  Chelmsford  on  the  unpottw,  whither  f 
went  wiih  Abe  other  oonwisl  the  mgU  morningt 
kf$^  Wednesday;  and  .this, my  3«M» J*  ^ 
wImSb  of  .that  matter. 

My  Jwpd,  tbip  bttsioem  slept  Jiearlwo  moathe 
after  AbeconNwr'eipqueiit  belesalheaKd>ttf  >t,jr 
imagified  mijjraelf  lo.be  Mwoerned  .m.ityjai» 
mm  mmi^amA^Xmf^  §m^f' 
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afl  oUicf  tfMMloM,  bad  laid  «Mr  head^  to- 
l^vthfr :  I  beg  leare  to  let  yoar  Imtlsbip  a  little 
loto  UmH  natter,  to  thew  yon  bow  tbia  proaecu- 
tioQ  came  to  be  naitecped  witb  ao  mocb  luiise 
and  violaBoe  aa  it  bath  been.  I  can  itiake  it 
appear,  that  aae  of  the  gieatart  of  the  Qaaken, 
Mr.  Mead  by  name,  has.  rtfj  much,  and  indi- 
vaetij  ttf^f  eoBoenied  bimaelt'in  tbia  msftter :  it 
aeema  they  foncy  the  repotattoir  of  their  aect  is 
eoocened  in  it :  for  the^  thmk  it  a  wotodnf  ol 
fbiag^,  nay,  abaolntely  imponiMe  (howerer 
other  people  may  be  liable  to  auch  resohitiona,) 
tfmt  one  who  waa  br  ber  education  entitled  to 
Ike  *  lifht  within  her^'aboold  ran  beadlonff 
into  the  water,  aa  if  ahe  had  been  poasesaRsd 
Iritft Ibedetil;  of thiathey  think ibehraect isto 
be  cleared^  thonffh  by  aptHin^  the  Mood  of  four 
imiooeDt  men.  The  otiier  aoit  of  people  that 
eoaear  with  the  Qnakcrt  in  this  prwcteutSop,  I 
ahall  mentioii,  now  I  conns  to  c^aerre  what  the 
witneaaea  are  that  bare  been  produced  against 
me ;  aome  of  them  I  bare  nothing  to  object  to, 
b«t  Aatthey  areextrenieindigentand  uoor,  ted 
have  been  helped  by  the  prosMitor ;  tnoae  that 
ire  ao,  ahy  nothing  as  fa  me ;  others,  who  lire 
in  this  townf  and  gi?e  their  opiniona  of  tbe  man- 
ner of  ber  death,  are  posaesKd  with  nrach  pre- 
judice against  me,  upon  feuda  that  hare  men 
atlhe  dMtiona  of  mv  father  and  brother  in  tbia 
town ;  and  theae,  witn  the  Queers,  hare  wholly 
dreat  op  tbia  matter  for  aereral  ends ;  the 
^wAers  to  maintain  Nie  reputation  Of  (heir 
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aect ;  and  the  others,  to  de^roy,  or  bneak  at 
toaat,  the  inteicat  of  my  ibmily  m  tbia  place : 
bat  howerer  effedtfid  these  designs  may  hare 
been  to  bare  made  a  great  noise  in  the  world 
out  of  ttotbin|[,  I  am  satisfied  now  that  1  bm  in 
m  eomt  of  jostarce,  where  no  penon^  repotation, 
BBiNsh  lesa  his  life,  will  be  sacrificed  to  fbe  po- 
liey  or  malice  of  a  narty  without  proof;  and 
therefore  1  hare  taken  up  so  much  of  your 
tfffle,  to  s«t  Ihe  trnerise  of  thb  prosecution  be* 
Are  yonin  a  dear  light. 

alOfd,  aa  to  my  coming  to  this  town  on 
y,  it  waa  the  first  day  of  the  assixes,  and 
tbMt  was  the  reason  that  brought  me  hither: 
Mhre  I  cameont  of  town,  I  confess,!  had  a 
deaigtt  to  take  a  lodging  at  this  gentlewoman'a 
liOQse,  baring  been  inrKed  by  letter  so  to  do ; 
and  the  reason  why  I  did  not  waa  this :  my 
brother,  when  he  went  the  circuit,  always  fk* 
ronred  me  widi  the  oflbr  of  a  part  of  his  lodg- 
ing, which  out  of  good  huAandry  I  always  ac- 
cepted: The  last  cnrcuit  was  in  parliament  time, 
•M  my  Ivotber  beinj^  in  the  Money-chair, 
could  not  attend  the  circuit  aa  he  used  to  do ; 
he  had  rery  good  kidginga,  I  tbfadc  one  of  the 
beitintbis  town,  where  fused  to  be  with  him; 
theee  were  always  kept  for  him,  unless  notice 
waa  gireo  to  the  contrary.  The  Friday  before 
I  came  down  to  the  asswes,  I  happened'to  be 
in  company  with  my  brother  and  another  gen- 
tfemao.  and  then  I  ahewed  them  die  letter  by 
Which  1  was  earnestly  inrited  down  to  lie  at  the 
house  of  this  gentlewoman  during  the  asaiaea 
{It  is  ihted  the  9th  ofi  IMhrch  Unt) ;  and  deaign- 
ng  to  comply  with  thfe  mr  itatidD^  I  thereupon 


deabed  my  brother  to  writo  to  Hr.  Birefboty 
our  landlord,  and  get  him,  if  b^  could,  to  dis- 
poee  of  the  lodgings ;  for,  said  1,  if  he  keepa 
them  they  most  1^  pakl  fbr,  and  then  I  cannot 
wail  aroid  lyinff  there :  my  brother  did  say  be 
would  writo,  ifne  could  thmk  on  it ;  end  mus,  - 
if  Mr.  Baiefbot  disposed  of  the  lodgings,  I  own 
I  intended  to  lie  at  the  deceased's  nouse ;  but 
if  not,.  I  looked  on  myself  obliged  to  lie  at  Mr. 
Bare^t'k.  Accordingly  I  shall  prore,  as  aoon 
aa  errer  I  came  to  this  town,  in  the  morning  of 
the  first  day  of  the  assizes,  I  went  directly  te 
Mr.  Barefoot's  (Uie  maid  and  all  agree  in  tnis), 
end  the  reason  was,  f  had  Oft  seen  my  brother 
after  be  said  he  would  wjite^  before  1  went  out 
of  London  ;  and  therefore  it  was  proper  for  md 
to  go  first  to  Mr.  Barefoot*a,  to  know  whether 
my  brother  had  wiroto  to  lum,  and  Whether  h« 
had  dispoaed  of  Ks  kMbings  or  not  As  soon 
as  I  cante  to  Mr.  Baneroot  s^  there  was  one  Mr* 
Tiylor,  of  this  town,  came  to  me,  and  I  hi  his 
hearing  asked  BfABarefoot,  his  wffe,  and  maid^ 
sertukt,  one  after  auother,  if  they  had  receired 
a  letter  f\ttm  my  brother  to  mibespeak  the 
lod^ngs ;  they  told  me  no,  that  the  room  wai 
kept  for  ns ;'  and  I  think  tfcey  had  made  a  fire, 
and  that  the  ahtets  were  airing.  1  was  a  little 
concerned  he  had  not  writ ;  but  IfeSn^  satisfied 
tftat  no  letter  had  been  receired,  1  said  imme- 
diately, as  I  shall  prore  by  serett!  witneasea. 
If  it  be  so,  I  must  stay  trim  you,  I  will  lake  tip 
my  lodging  here:  Thereupon  I  afigfated,  a»| 
sent  for  my  bag  fitmi  the  ioflee-)iouse,  and 
lodsed  idl  mv  mings  at  Bkrefoofs,  and  thus  t 
look  up  my  lodging ibere  aa  uaual.  I  had  n<^ 
aooner  done  tfiia,  but  Barah  Walker  came  to  mo* 
firom  her  mistress  to  inrife  tfke  to  dhmHI',  anf 
accordingly  I  went  and  dmed  there ;  and  whem 
I  went  away,  it  may  be  true,  that  befaig  admL 
laaidlwouldoonieagamatlloght;  bntthatl 
aaid  I  would  lie  there,  I  do  positir^  deay  i 
and  knowmg  I  could  not  lie  there,  H  la  unlikely 
I  should  say  80.  My  kird,  at  night  I  did  cooi 
agam,  aodpmd  her  some  money  that  I  recnrev 
mm  Mr.  Loftns,  who  is  4he  mortgager,  for  io^ 
terest  of  the  800/.  1  betbre  mentioned  (it  waa 
61,  odd  mone^,  in  guineaa  and  faalf-ptijieaa) : 
I  writ  a  receipt^,but  she  dedined  the  signing  of 
it,  preasing  me  to  stay  there  that  night;  wfidi 
I  refuaed,  aa  engaged  to  lie  vt  Mr.  Barefoot^ 
and  took  my  leare  of  her ;  and  that  rer  r  monwr 
which  I  paid  her  waa  fiinnd  in  her  pocket,  aal 
hare  heard,  after  she  was  drowned. 

Now,  mr  lord,  the  reason  that  I  went  to  hef 
booae'at  mght  waa,  first,  as  I  said,  to  pay  her 
the  intereat  money ;  in  the  next  place,  it  wab 
but  fittinip,  when  I  found  myself  under  a  neoea? 
sity  of  disappointing  her,  and  lying  at  Bare- 
foot's,  to  go  to  excuse  hiy  not  lying  there, 
which  I  had  not  an  opportunity  at  dinner-time 
to  do.  My  lord,  I  open  my  defence  shortly^ 
referring  theparticalara  to  the  witneasea  them- 
selres,  m  caffing  thooe  who  will  fiiUy  refute 
the  Mppoahiona  and  inferences  made  bv  the 
prosecutor,  whom  first,  my  1^,  I  shall  nqfin . 
with,  to  shew  there  hi  no  eridenoe  of  any  muf; 
der  At  all  committed ;  aiid.ihi%  f  say  agahii 
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oo^ht  to  be  indispntaWy  made  maaifeit  and 
fkroved,  before  any  man  can  be  so  much  as  sus- 
pected tor  it.  ^        ^ 

Baron  HattelL  Do  not  flonrlab  too  much, 
Hr.  Gowper;  if  you  have  opened  all  your  evi- 
dence, call  your  witnesses,  and  when  they  have 
ended, then  makeyour  observatiofis. 

Mr.  Cowper.  llien,  my  lord,  I  will  take  up 
no  more  or  your  time  in  opening^  this  matter. 
Call  Robert  Dew.  (Who  appeare<1.)  When 
Mrs.  Sarah  Stout  drowned  herself,  was  not  you 
a  parish  officer  ? 

Dew.  I  was.  I  was  next  house  to  the  €k>ach 
and  Horses ;  and  about  six  o'clock  came  a  little 
boy  (Thonaas  Parker's  boy),  and  said  there  was 
fi  woman  fallen  into  the  nver.  I  considered  it 
^as  not  my.  business,  but  the  coroner's,  and  1 
lent  the  boy  to  the  coroner,  to  aoquaini  him 
^th  it,  and  the  coroner  sent  word  by  the  boy, 
and  desired  she  might  be  taken  out ;  so  I  went 
|o  the  river  and  saw  her  taken  out :  she  lay  in 
the  river  (as  near  as  1  couldffuess)  half  a  foot 
in  the  water:  she  was  covem  with  water ;  she 
b«4  A  striped  petticoat  on,  but  nothing  coukl  be 
fe«i  of  it  above  water.  I  heaved  1^  up,  and 
several  sticks  were  underneath  her,  and  flags ; 
^d  when  they  took  her  out,  she  frothed  at  the 
jftm  and  mouth. 

/  Mr.  Cuwper.  How  was  sh^?  Was  she  driven 
between  the  stakes  P 

Dew,  She  lay  on  the  right  sid^  her  bead 
leajuing  rather  downwards ;  and  as  they  pulled 
tier  up,  I  cried,  *  Hold,  hold,  hold,  you  hurt 
f  her  arm ;'  and  so  they  kneeled  down  and  took 
|ier  arm  from  the  stakes. 

f/ir.  Cowper.  Did  yon  see  any  spot  upon  her 
vm?— Deii^.  Yes,fiitr. 
,  Mr.  Cowper,  What  sort  of  spot  was  it  P 

Dew.*  It  was  reddish :  I  believe  the  stakes 
^Id  it ;  for  her  arm  hit  upon  the  stake  wher^ 
•he  lay. 

Mr.  Cowper.  Pray,  how  do  these  stakes 
^tand  abpnt  the -bridge  of  the  mill  ? 

Dew.    I  suppose  they  stand  about  a  foot 
asunder ;  they  stand  slanting,  leaning  down  the 
stream  a  little. 
'.  Mr.  Cowper,  Could  you  discern  her  feet? 

Dew^  ]Vo,  nothing  like  it,  nor  the  striped 
petticoat  she  had  on. 

Mr.  Cowper,  Might  not  her  knees  and  legt 
be  upon  the  ground,  for  what  yon  could  see  ? 

Dew.  Truly,  if  I  were  put  upon  my  oath, 
whether  they  wens  so,  or  not,  I  durst  not  swear 
It ;  sometimes  the  water  there  is  four  feet, 
Bometimes  three  and  a  half;  I  believe  her  feet 
were  very  near  the  bottom. 

Mr.  Cowper.  Are  not  the  stakes  nailed  with 
their  head  against  the  bridge  P 

Dew,  They  are  nailed  to  ^  aide  of  the 
bridge. 

Mr.  Coapper.  Pray,  describe  the  manner  in 
Vhich  thev  took,  her  up^ 

Dew.  They  stooped  down,  and  took  her  up. 

Mr.  Cowper.  Did  thev  take  her  up  at  onoeP 
.    Dew.  Tney  had  two  neavings,  or  more. 

Mr.  Cowper.  What  waa  the  reason  they  did 
not  take  her  up  at  once  P 


Dew,  Becaneelcriedoaty  <Tbcgrk«tb« 
arm.' 

Mr.  Cowper,  Was  she  not  within  the  staiei  P 

Dew.  No,  this  sboukiev  kept  her  but. 

Mr.  Cowper.  When  you  complained  tbey 
hurt  her  arm,  what  answer  did  they  make  yon  ? 

Dew.  They  stooped  down  and  took  her  arm 
out  from  between  the  stakes ;  they  ooald  not 
have  got  her  out  else. 

Mr.  Cowper.  After  she  was  taken  out,  did 
you  observe  anv  /roth  or  foam  come  from  bcr 
mouth  or  nose  P 

Dew.  There  was  a  white  froth  came  from 
her,  and  as  they  wiped  it  away,  it  was  on  agaiA 
preseutly. 

Mr.  Cowper.  What  was  the  appearanoeoC 
her  face  and  upper  parts  at  that  time  P 

Dew.  She  was  so  much  di86gured,  I  be- 
lieve that  scarce  any  of  her  neighbours  knew 
her,  the  slime  of  the  water  being  upon  her. 

Mr.  Cowper.  Did  you  see  her  maid  Satih 
Walker  at  that  time  P— Dew.  No. 

Baron  HaiseU.  Mr.  Cowper,  do  you  intend 
to  spend  so  much  time  with  every  witness? 
I  do  not  see  to  what  purpose  many  of  these 
questions  are  asked. 

Mr.  Cowper.  I  have  done  with  him ;  call 
Young. 

Baron  HaUell.  Mr.  Cowper,  1  wouM  not 
have  you  straiten  yourself,  but  only  ask 
those  questions  that  are  pertinent, 

Mr.  Cowper.  Pray,  giveanaocoontof  what 
you  know  of  the  matter. 

Young.  On  Tuesday  morning,  between  5 
and  6  o'clock,  last  assizes 

Mr.  Cowper.  What  officer  was  yon  P 

Young.  I  was  constable. 

Mr.  Cowper. '  Was  you  employed  by  the 
coroner  P 

Young.  Not  bv  him  in  person.  Between 
five  and  6  o'clock  some  of  the  men  that  came 
into  my  yard  to  work,  told  me  a  woman  was 
drowned  at  the  mill ;  I  staid  a  little  and  went 
down  to  see,  and  when  I  came  there  I  saw  a 
woman,  as  they  had  told  me,  and  I  saw  part 
of  her  coat  lie  on  the  top  of  the  water  to  be 
seen,  and  I  looked  sirictljr  and  nicely  within 
the  bridge,  and  saw^  the  face  of  a  woman,  and 
her  left  arm  was  on  the  outside  the  stakes, 
which  I  believe  kept  her  from  going  through ; 
so  I  looked  upon  her  very  wiSifulTy,  and  was 
going  hack  again  ;  and  as  I  came  Mck  1  met 
with  R.  Dew  and  two  of  mv  neighbours,  and 
they  asked  me  to  go  back  with  them,  aud  sbH 
they  were  goinz  to  take  her  up ;  and  beio^ 
constable,  1  told  them  I  tli ought  it  was  uot 
proper  to  do  it,  and  they  said  they  had  orders 
for  It ;  so  I  being  constable  went  back  with 
them,  and  when  |  came  there  I  found  her  in 
the  same  posture  as  before;  we  viewed  her 
very  wishfully ;  her  coat  that  was  driven  oeai 
the  stakes  was  seen,  but  none  of  her  other  coats, 
or  her  legs ;  ahd  after  we  had  looked  a  liltia 
while  upon  her,  we  spake  to  Dell  and  Ulse  to 
tnke  her  up,  and  one  of  them  look  hold  of  her 
coat  till  be  brought  her  above  water ;  aod  as 
her  arm   drew  up,  I  saw  a  black  pltfic,  ssd 
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she  laid  sideway*  tbat  he  oould  not  take  her  up 
tilt  thej  had  let  her  down  again,  and  so  they 
twisted  her  out  sidewav  ;  for  the  stakes  were 
ao  near  together  that  she  coald  not  lie  upon  her 
belly,  or  upon  her  back  ;  and  when  they  hac^ 
taken  her  op,  they  laid  her  down  uj>on  a  green 
place,  and  after  she  was  laid  down,  a  great 
quantitT  of  froth  (like  the  froth  of  new  beer) 
worked  out  of  her  nostrils. 

Baron  HatulL  How  much  do  yon  call  a 
great  quantity  ?  .  , 

Yinuig.  It  rose  up  in  bladders,  and  run  down 
on  the  sides  of  her  face,  and  so  rose  again ;  and 
seeing  her  look  like  a  gentlewoman,  we  de- 
aire<l  one  Ulse  to  search  her  pockets,  to  see  if 
there  were  any  letters,  that  we  might  know 
who  she  was ;  so  the  woman  did,  and  I  believe 
lliere  was  twenty  or  more  of  us  that  knew  her 
Tpry  well  when  she  was  alive,  and  not  one 
of  us  knew  her  then  ;  and  the  woman  searched 
her  pockets,  and  took  out  six  guineas,  ten  sbiU 
shillings,  three  pence  halfpenny,  and  some 
otlier  things  ;  and  aller  that  1  desired  some  of 
my  neighbours  to  go  with  me  and  tell  the  mo* 
ney ;  for  when  it  came  to  be  known  who  she 
was,  I  knew  we  must  give  an  account  on  it, 
and  I  laid  it  upon  a  block  and  told  it,  and  they 
tyed  it  i^  in  a  nandkerchief,  and  I  said  I  would 
keep  the  money,  and  they  should  seal  it  up  to 
prevent  any  question  about  it ;  and  during  all. 
this  while  of  discourse,  and  sealing  up  the  mo- 
ney, thefroth  still  worked  out  of  her  mouth. 

mr.  Camper.  Have  you  measured  the  depth 
of  the  water  ?  W  hat  itepth  is  it  there  f 

Young,  I  measured  the  water  this  morning, 
and  it  was  so  high  that  it  ran  oTer  th^  floodgate, 
and  the  height  of  it  was  about  four  foot  two 
inches;  bot  sometimes  it  is  pent  up  to  a 
greater  height  than  it  is  to  day.  • 

Mr.  Cowper.  Was  it  higner  to  day  than 
when  the  body  was  found  f 

Young.  To  (he  best  of  my  remembrance,,  it 
was  as  high  to  day  as  it  was  then. 

Mr^  CSwper.  Was  any  part  of  the  body 
aboTe  water  ? 

Yuung.  No,  nor  nothing  like  the  body  could 
be  seen. 

Mr.  Cowper.  Could  you  see  where  her  legs 
lay? 

Young.  No,  nor  nothing  but  her  upper 
•oats,  which  were  driven  against  the  stakes. 

BIr.  Cowper*  Pray  give  an  account  how  long 
she  lav  there,  and  when  9he  was  conveyed 
away  r 

loung,  I  stayed  a  quarter  of  an  hour,  and 
then  I  went  and  sealed  up  the  money  at  «my 
own  house,  V>  that  I  did  not  see  her  removed. 

Mr.  Jonei.  Was  any  body  there  besides 
yourself  at  this  time? 

Young.  Yes ;  twenty^  people  at  the  least. 

Mr.  M>ne$,  Now  here  is  ten  of  them  that  hare 
sworn  that  the  body  was  above  the  surface  of 
the  water. 

Baron  Hatsell,  No,  her  cloaths,  they  say, 
were,  but  the  body  was  something  undfer  the 
water.    . 

Mr.  Cowper.  Now  I  will  trouble  your  lord- 
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ship  no  more  with  that  fa^;^,  bot  I  will^re  you 
an  account  of  the  coroner's  inquest,  how  dili- 
gent they  were  in  their  proceedings,  and  pro- 
duce a  copy  of  the  inquisition  itself^  that  shp 
was  found  to  have  drowned  herself. 

Baron  Ha/se//.  Mr.  Cowper,  that  is  no  evi- 
dence, if  it  be  produced  in  order  to  contradict 
what  these  witnesses  have  said,  tbat  have  been 
examined  for  the  king  ;  but  if  you  will  prove, 
tb'at  they  have  sworn  otherwise  before  the  co- 
roner than  they  now  do,  then  you  say  some- 
thing, otherwise  the  coroner's  inquest  signifietj 
noth  mg  as  •  to  the  present  question . 

Mr.  Cowper,  Call  Thomas  Wall.  I  and 
loth  to.  be  troublesome  ;  hut  if  you  please  tio' 
favour  me,  I  desire  to  know  of  them,  whether 
they  do  admit  there  was  an  inquisition,  and 
that  she  was  found  *  non  compos  mentis,'  and 
did  kill  berself. 

Mr.  Jones.  We  do  admit  it. 

Jurynian,  We  desire  it  may  be  read. 

Baron  HatselL  Why,  will  not  you  beliere 
what  they  agree  tq  on  both  sides  ? 

Juryman,  If  they  do  agree  so,  I  am  satis- 
fied. 

Mr.  Cowper.  Thomas  Wall,  pray,  do  yoa 
give  an  account  of  what  you  know  of  Mrs. 
Stout's  being  taken  up. 

Wall.  My  lord,  I  was  one  of  the  jury,  that 
viewed  her  at  the  place  where  she  was  laid' 
when  she  was  taken  up,  and  there  was  no 
marks  upon  her,  only  a  little  mark  about  her 
ear,  and  soniething  near  her  collar  bone ;  that  ' 
was  all  1  see  -upon  her. 

Mr.  Cowper.  Do  you  know  any  thing  of 
any  surgeons  being  employe^  to  view  those' 
marks  ?  ^ 

Wall,  My  lord,  we  had  sereral  persons 
that  came  before  us  that  we  examined  ;  we 
had  a  dispute  concerning  these  marks  what 
might  eflect  them,  and  we  desired  Mr.  Dims-^ 
dale  and  Mr.  Camlin  to  see  them,  that  we  might 
be  the  better  satisfied ;  and  they  both  went 
down  and  view^  the  body  aller  it  was  broug^it 
down  to  Mrs.  Stout's  ;  and  they  came  back^ 
both  of  them,  and  Mr.  John  Dimsdale  told  us. 
that  these  marks  were  no  more  than  were  usual 
in  such  cases,  and  it  was  only  the  stagnation  of 
blood. 

Air.  Cowper.  Was  it  the  old  man  or  the 
young  man  ? 

Wall.  It  was  the  young  man. 

Mr.  Cowper.  Usual  did  he  say  ? 

Wall.  I  can  tell  the  very  words,  I  have  them 
writ  down.  •  ^ 

Mr.  Cowper.  Pray  do  so,  for  he  haa  denied  it 
here. 

Wall.  (Looks  on  his  paper.)  Here  it  is.  Mr. 
Dimsdale  and  Mr.  Camlin  came  to  us,  and  Mr. 
Dimsdale  spake,  and  said  these  marks  are 
usual,  or  migbt  be  usual ;  or  if  they  wefe 
marks,  it  was  no  more  than  was  usual  in^uck 
cases ;  ^  and  that  it  was  the  stagnation  of 
blood.  ^  . 

Mr.  Cowper.  Now  y6u  hare  your  notes  in 
your  hand,  pray,  what  did  Sarah  Walker  say 
to  you  as  to  the  time  I  went  fn>n  Mrs.  Stof^  P 

4fi 
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Itiod  are  rery  unoommoo,  and  none  of  them 
hare  fallen  mrectlT  under  my  own  knowledge. 
As  to  my  opinion  of  drowning,  it  is  ptaia,  that 
if  a  great^nantity  of  water  be  swallowed  by 
the  gullet  into  the  stomach,  it  will  not  soffbcate 
or  drown  tiie  person :  Drunkards,  who  swallow 
freely  a  great  deal  of  liquor,  and  those  who  are 
forced  by  the  civil  law  to  drink  a  great  quan- 
tity  of  water,  which  in  giTing  the  questtoD  (is 
it  n  called)  is  ponred  into  them  by  way  of  tor- 
ture to  make  them  confess  erimes,  hare  bo 
auffocatioti  or  drowning  happen  to  them:  But 
on  the  other  hand,  when  any  ouantity  oooei 
into  the  windpipe,  so  as  it  does  binder  or  iottr- 
cept  thejnspiration,  or  coming  in  of  the  air, 
which  is  necessary  for  respiration,  or  breatbb^, 
the  person  is  8uiN)c8ted.  Such  a  smaH  qoao- 
tity  will  do,  as  sometimes  in  prescriptiooi, 
when  people  have  been  yery  weak,  or  forced 
to  take  mMicines,  I  hare  obserred  some  spooo- 
fuls  in  that  condition  (if  it  went  the  wrong  waj| 
to  hare  choaked  or  suffocated  the  person.  I 
take  drowning  in  a  great  measure  to  be  thot; 
and  tlioQgh  it  is  very  likely  when  one  struggla 
he  may  (to  save  himself  from  being  choaked] 
swallow  some  quantity  of  water,  yet  that  is  not 
the  cause  of  his  death,  but  that  which  goes  ioto 
the  windpipe  and  .langs.  Whether  a  peraoa 
comes  dead  or  alive  into  the  water,  I  belierc 
some  quantity  will  go  into  the  windpipe ;  and  I 
believe,  without  force. after  death,  little  will  gvt 
into  the  stomach,  because  that  it  should,  swal- 
lowing is  necessary,  which  alter  death  caonot 
be  done. 

Baron  HatseiL  Pray,  doctor,  f  nodentud 
you  say  this ;  that  in  case  a  person  is  drowned, 
that  there  may  be  but  little  wnler  in  the 
stomach  ? 

Dr.  Sioane,  That  it  is  accidental,  my  lord. 

Baron  HatselL  But  what  da  you  say  to  this? 
If  there  had  beenNvater  in  the  body,  would  ft 
not  have  putrified  the  parts  after  it  bad  lain  six 
weeks  P 

Dr.  Sioane.  My  lord,  I  am  ant  to  thiok  it 
would  have  putrified  the  stomadi  less  than  the 
lungs,  because  the  stomach  is  a  part  of  the  hodj 
thiat  is  contrived  by  nature  partly  to  reoeire 
liquids ;  but  the  contrivance  or  the  lungs  is  oolj 
for  the  receiving  of  air;  they  being  of  a  spongy 
nature,  the  water  might  siolc  more  into  tbeiii 
than  the  stomach ;  but  I  believe  it  might  putri- 
fv  there  too  after  some  time.  I  am  apt  to 
think,  that  when  a  body  is  buried  under  groond, 
according  to  the  depth  of  the  grave,  and  differ- 
ence  of  the  weather  and  soil,  the  formentatioa 
may.be  greater  or  lesser,  and  that  acconlin|^  to 
the  several  kinds  of  meats  or  liquids  in  the 
stomach i  the  putrefaction  will  likewise  vary; 
80  that  it  seems  to  me  to  be  very  uncertain. 

Baron  HatselL  But  when  they  are  in  t 
coffin,  how  is  it  then  ? 

Dr.  Sioane.  No  douht  then  will  be  a  fer- 
mentation  more  or  leas,  according  as  the  sir 
comes  itaore  or  less  to  the  body.  Indeed  it  may 
be  otherwise,  where  the  air  is  wholly  shot  out, 
which  is  supposed  to  be  the  way  of  embalm- 
ing, or  preferring  of  dend^bodies  of  late,  with- 


WaH.  Sarah  Walker  said,  it  waft  about 
eleven  o'clock  When  she  took  up  coals  to  warm 
the  bed,  but  thfe-siiid  hlie  could  not  nor  did  not 
know  when  Mr.  Cowper  went  bot,  for  she 
warmed  the  be<l,  and  Mr,  Cowper  not  coming 
ifp,  she  took  up  some  more  coals,  and  utrried  a 
'  little  longer,  and  nobod}'  coming  up,  she  went 
dbwn,  and  found  Mr.  Cowper  was  gone,  and  she 
iepked  into  the  parlour*  and  her  m^pUess  was 
gone.  ^ 

Baron  llfitselL  The  woman  aaid  the  same 
Ihlnff. 

Mr.  Cowper,  It  is  necessary  b  this  particu* 
lir  as  to  the  time. 

Baron  BatsetL  8he  told  you  the  clocks  did 
4fflter. 

(Then  Mr.  BaaAn  wan  ctlM.) 

Mr.  Cowper,  Well,  what  do  yon  know  of  the 
taking  ufi  of  Mrs.  Stout  P 

Bowden.  I  went  with  therest  of  the  neigh- 
bours to  view  her,  and  1  did  perceive  it  was 
Mrs.  Sarah  Stout's  body,  though  some  ques- 
•4foned  it :  I  do  believe  I  was  the  second  person 
that  discovered  it  was  she;  and,  my  lord,  I 
did  see  a  great  deal  of  froth  that  came  out  of 
tier  mouth  and  nostrils. 

Mr.  Cowper.  Did  ^  you  go  about  to  wipe  it 
away? 

Bowden.  No,  but  sonae  other  persons  did ;  it 
dame  out  in  a  ^reat  qnantity. 

Mr.  iontg.  How  much  do  yon  call  ae  at 
foantityP 

Bowden,  Her  month  and  nostrils  were  very 
ftrilofit. 

Mr.  jojiei .  Was  not  her  mmrth  shut  f 

Bowden.  I  did  not  observe  that. 

Mr.  Cowper.  How  long  had  she  lain  there 
More  you  came  P 

Bowden,  1  believe  1  was  there  in  half  an 
boar  ;  as  soon  as  I  heard  the  report  of  it  I 
H'cnt  down. 

Mr.  Cowper.  Call  Mr.  Shnte. 
^  Baron  HatselL  Well,  what  can  yon  say  to 
linis  matter  ? 

Shute.  Sir,  I  was  summoned  upon  the  jury 
upon  the  coroner's  inquest ;  and  I  perceived 
^hen  I  was  there,  that  the  same  stuff  worked 
out  of  Mrs.  Stout's  nostrils  as  worked  out  of 
the  child's. 

BtiTon  HatselL  What  child  is  tliat  you  speak 
of?  Js  it  the  child  that  was  drowned  in  the 
same  place  as  Mrs.  Stout  was  ? — Shute.  Yes. 
'  Mr.  Cowper.  My  lord,  I  am  very  tender  how 
1  take  up  your  lordship's  time ;  and  therefore  t 
will  not  trouble  you  with  any  more  witnesses 
upon  this  head.;  but,  xnth  your  lordship's 
leave,  1  will  |)rocee(l  to  call  some  physicians  of 
note  and  emmcnce,  to  confHmt  the  learning  of 

the  gentlemen  on  the  other  side.^- l)r. 

Sioane,  you  were  in  court  when  these  gentle- 
men delivered  their  opinion  concerning  Mrs. 
Stout's  having  no  water  in'her  ;  I  desire  you 
would  give  your  opinion  in  that  matter. 
^  Dr.  Sioane.  I  have  not  heard  them  very  par- 
ticularly or  distinctly,  because  ok'  the  great 
crowd ;  some  of  them  i  hare ;  cases  of  this 
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out  the  life  of  any  apices,  which  is  tbovjrht 
in  a  gmt  meesare  to  be  brought  about  by  th^ 
closeocss  of  the  coffin,  and  hiMcriDg  of  the,  air 
irom  oomtog  into  the  body. 

Mr.  Cowper,  Is  it  possible,  in  your  judg- 
ment, for  any  water  to  pass  into  the  thorax  ? 

Dir.  Shone,  I  believe  it  ^  hardly  possible 
that  any  should  go  from  the  windpipe  mto  the 
cavity  or  the  thorax,  without  great  violence  and 
ibroe  ;  for  there  is  a  membrane  that  covers  the 
outside  of  the  lungs,  that  will  hinder  the  water 
from  passing  through  it  into  any  part  without 


Mr.  Camper,   Now,  do  you  think  it  possible 
to  find  water  in  a  drowned  hody  after  aix  weeks 


Dr.  5/oaiie.  I  am  apt  to  think  if  there  was 
any  quantity  in  the  lungs,  the  sponginess  of 
the  part  would  suck  up  some  part  of  it.  As  to 
the  stomach,  I  have  not  known  it  tried  \  but  it 
is  like,  if  there  was  a  great  fermentation,  a  great 
deal  of  it  would  rise  op  in  vapours  oasteamsi 
and  go  off  that  way. 

Mr.  Comper,  Hr.  Garth,  I  cannot  tell  whe- 
ther you  were  in  court  wben  the  surgeons  who 
are  witnesses  forthe  king  gave  their  evidence. 

Dr.  Garth.  Yes,  1  was. 

Mr.  Camper.  Then  I  desire  you,  Sir,  to  give 
your  opinion  as  to  those  particulars.^ 

Dr.  Garth.  I  observed  in  this  trial,  the  first 
gentleman  called  for  the  king  that  spoke  to  (his 
matter  was  Mr.  Coatsworth :  He  saith  he  was 
aeot  for  to  open  her,  upon  an  aspersion  of  her 
being  said  to  be  with  childr  I  agree  with'  him 
in  what  be  speaks  to  that  point,  but  must  differ 
with  him  where  he  infers  she  was  murdered, 
because  he  found  no  great  quantity  of  water  in 
her,  as  also  her  l^ead  extremely  mortified,  hut 
not  her  lungs  (lungs  and  bowels  I  think  wera 
used  promiscuously.)  Now,  my  lord,  as  to  the 
matter  of  putrifaction,  I  think  it  is  not  much 
material  whether  there  be  any  water  or  no  in 
the  cavities  of  the  body ;  if  water  would  hasten 
putnfaction,  it  would  do  it  as  well  in  the  luuf  s 
ns  otherwise ;  there  is  always  some  water  m 
the  lympbeducts  there,  the  breaking  of  which 
may  be  one  occasion  of  catarrhs.  As  to  what 
relates  to  the  putrifaction  of  the  head,  it  may 
happen  from  a  stoppage  of  the  refluent  blood, 
wbtch  is  staid  there  in  a  great  quantity, 
through  the  suffocation  in  the  water,  or  from 
the  nearness  of  the  brain,  which  is  observed 
often  to  mortify  first. 

The  next  was  Mr.  Dimsdale  (I  would.speak 
to  them' all  in  order  if  my  memory  would  per- 

Sit)  3  I  think  be  was  of  the  same  opinion  as 
T.  Coatsworth  i  be  laiJ  the  stress  of  his  sus- 
picion upon  the  mortification  of  the  head,  which 
I  think  la  not  at  all  material,  no  more  than  what 
they  infer  from  her  floating ;  it  being  impos- 
fible  the  body  should  have  floated,  unless  it  had 
rested,  or  had  hefn  entangled  among  thestakes» 
because  all  dead  bodies  (I  believe)  fall  to  the 
bottom,  unless  they  be  preventeu  by  som^ 
extrauidinary  tumour.    My  lord  we  have  not 

5ily  i^ilosophv,   but  experimenls  for  this. 
li9«t<ip^failUfgf«»flliiii|l(hiiflAivoii  lifr 


side,  whieb  to  suppose  her  to 
posture,  is  as  hard  to  be.  conceived,  as  to 
unagine  a  shilling  should  fall  down  and  rasl 
upon  its  e^ge  rather  than  its  broad  side ;  or  that 
a  deal  hoara  should  rather  float  edgeways  than 
otherwise;  therefore  it  is  plain  she 'was  en«. 
tangled,  or  else  the  posture  had  been  otherwise. 

As  to  the  quantity  of  water,- 1  do  not  think  it 
necessary  it  shoukl  he  very  great.  I  must  owa^ 
the  water  will  force  itself  mto  all  cavities  whers^ 
there  is  no  resistance.  I  believe  wben  she 
threw  herself  in,  she  might  not  struggle  to  sav^ 
herself,  and  by  consequence  not  sup  up  mueU 
water.  Now  there  is  no  direct  passage  into  tbf 
stomach  but  by  the  gullet,  which  is  coQtracted 
or  pursed  up  by  a  muscle  in  nature  of  a  spbincr* 
ter :  for  if  tbis  passage  was  always  open  like 
that  of  the  wind- pipe,  the  weight  of^  tlie  air 
would  force  itself  mto  the  stomach,  and  w« 
should  be  sensible  of  the  greatest  inconver 
niences.  I  doubt  not,  but  that  some  water  fell  ■ 
into  her  lungs,  because  the  weight  of  it  would 
force  itself  down  ;  but  if  we  insider  the  wind* 
pipe  with  its  ramifications  as  one  cylioder, 
the  calcuktion  of  its  contents  will  not  amounl 
to  above  twenty-three  or  twenty  four  soU4 
inches  of  water,  which  is  not  a  pint,  and  whicb 
might  imperceptibly  work  and  fall  out  I  re* 
member  1  offered  a  wager  at  Garraway 's  coffee- 
house  to  affentleman  here  in  court. 

Baron  aatselL  Pray,  doctor,  tell  us  yoi» 
opinion  as  to  what  the  seaman  said,  and  also  at 
to  what  Dr.  Sloane  said,  whether  water  in  th^ 
body  will  putrifv  it? 

Dr.  Garth.  I  say  not ;  for  m  some  plaoef 
they  keep  flesh- meat  from  corrupting  b^  pre- 
serving it  in  water,  and  it  ia  well  ki^own  it  will 
putrify  less  so,  than  when  exposed  to  air. 

Baron  Hattell.  But  what  do  yousay  as  to 
the  sinking  of  dead  bodies  in  water  ? 

Dr.  Garth.  If  a  strangled  bodv  be  thrown 
into  the  water,  the  lungs  being  filled  with  airg 
and  a  cord  left  about  the  neck,  it  is  possible  it 
may  float  because  of  the  included  air,  as  »- 
bladder  would;  hut  here  is  neither  cord,  noc 
any  mark  of  it,  nor  nothio^g  but  a  common 
stagnation. 

fiaron  Hatsell.  But  you  do  not  observe  my 

Question ;    tlie  seaman  said,  that  those  that 
ie  at  sea,  and  are  thrown  overboard,  if  yoo 
do  not  ty  e  a  h  eight  to  theA,  they  will  not  sink 
what  say  you  to  that? 

Dr.  Gdtth.  My  lord,  no  doubt  in  this  they 
are  mistaken.  The  seameu  are  a  superstitious 
people,  they  fancy  that  whistling  at  sea  will 
occasion  a  tempest :  I  must  confess  1  never 
saw  any  body  thrown  over- board,  but  I  have 
tried  some  experiments'on  other  dead  animals, 
and  they  will  ^certainly  sink;  we  ba?e  tried 
this  since  we  came  hither.  Now,  my  lord,  I 
think,  we  have  reason  to  suspect  ibe  seamWf 
evidence ;  for  he  saith,  thai  threescore  pound 
of  iron  is  allowed  to  aink  the  dead  bodies^ 
whereas  six  or  sfeven  pounds  would  do  as  well. 
1  caunot  think  the  commissioners  of  the  navy 
guilty  of  so  ill  husbandry ;  but  the  design  m 
lyi^  weights  to  (b^r  ||Qdi^u|  to  prevent  their 
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ftoatiog  at  all,  which  otherwise  would  happen 
in  some  few  days :  tberefm-e  whf  1 1  say  is  ttiis, 
that  if  these  ^ent!eineii  had  found  a  cord,  or 
the  print  of  it,  aboot  the  neck  of  this  unthrtu- 
Bate  gentlewoman,  or  any  wound  that  bad  oc- 
casioned her  death,  they  might  then  hare  said 
aomethin^.     , 

Mr.  Cowper.  Do  you  apprehend  that  any 

anantity  of  water  can  en^r  into  the  cavity  of 
betl|oraxP 

Dr.  Oarth,  It  is  impossible  there  should  till 
the  lunffs  be  quite  rotten  ;  there  is  no  way  but 
by  the  Ringsi,  which  are  invested  with  so  strong 
a  membrane,  that  we  cannot  force  breath  with 
mir  blow- pi  pes  through  it ;  and  there  is  a  great 
providence  in  such  a  texture;  for  if  there  were 
any  large  pores  in  the  membrane,  the  air  would 
pass  through  it  into  the  cavity  of  the  thorax, 
and  prevent  the  dilatation  of  the  lungs,  and  by 
conseijuence  there  would  be  an  end  of 
breathmg. 

Mr.  Cowper,  Dr.  Morley ,  pray,  be  pleased  to 
give  your  opinion  of  these  matters. 

Dr.  Morley.  Those  which  seem  to  be  ques- 
tions of  greatest  moment,  are  whether  there 
vas  a  necessity  for  this  body  (if  drowned)  to 
bavea  great  quantity  of  water  in  it,  and  whe- 
ther bodies  throwu  dead  into  the  water  float. 
To  the  first  I  answer  positively,  that  there  is  no 
absolute  necessity  that  she  sho.  Id  have  a  great 
ijuantity  of  water  in  her ;  and  i  think  the  ques- 
tion Mr.  Cowper  asked  Dr.  Coatswurth,  whe- 
ther he  had  like  to  have  been  drowned  by  acci- 
dent or  design,  suits  with  my  assertion  ;  for  if 
this  gentlewoman  did  voluntarily  drown  herself, 
•he  then,  iq  all  likelihood,  threw  herself  into  the 
water,  with  a  resolution  of  keeping  her  breath 
for  a  speedy  suffocation  ;  and  then  if  upon  the 
first  endeavours  for  rpspi ration  (which  naturally 
must  be)  she  drew  into  her  lungs  two  ounces  of 
water,  it  was  the  same  thing  to  drowning  of  her, 
as  if  there  had  been  two  ton.  We  see  the  same 
thing  done  by  divers  in  order  to  save  themselves, 
as  it  happened  to  this  unfortunate  gentlewo- 
man, in  tier  design  of  destroying  herself:  if  a 
«1iver,  before  he  isomes  to  the  surface  of  water, 
should  so  .far  mistake  his  power  of.holding  his 
breath,  that  ha  should  be  forced  to  endeavour 
respiration,  the  little  water  he  drew  into  his 
lungs  by  bis  attempt  to  respire,  may  drown 
biro.  We  last.ni^ht  drowned  a  dog,  and  after- 
wartis  .'dissected  him,  and  found  not  a  spoonful 
of  water  in  his  stomach,  and, ,  I  believe,  about 
two  ounces  in  his  lungs ;  while  we  were  doing 
this,  we  drowneil  another,  and  he  lay  at  ,the 
bottom  and  did  not  float :  no  more  would  he 
bave  done,  if  he  had  been  hanged  before  thrown 
into  the  water:  we  took  him  up,  and  opening 
bim,  we  found  much  about  the  same  quantity 
of  water  in  his  lungs,  and  little  or  none  in  his 
stomach.  They  both  froth'd  at  nose  and  mouth, 
because  the  water  coming  into  the  little  blad- 
ders of  the  lungs,  and  there  meeting  with  air, 
a  commotion  arose  between  the  water  and  air, 
which  caused  the  froth.  To  the  second  ques- 
tion, I  think  if  bodies  new  killed  swW,  it  is  by 
-'^^ts  for  thereafon  that  bodies  swim,  » 


because  by  putrifactioo  they  rarify ,  by  rariffe- 
tion  they  sfrow  lighter,  wUch  bnngv  them  to 
the  top  of  the  water. 

Mr.  Cowper..  I  desire  to  know  if  any  man  of 
skill  in  prodence  would  give  hia  opinion  ? 

Baron  HattelL  This  is  not  a  J^roper  questkiD. 

Mr.  Cowper.  Tl^  I  will  aak  it  thus :  do  ^ou 
think,  doctor,  it  is  to  be  known  six  weeks  after, 
if  a  person  was  drowned  ?  * 

Dr.  Morley.  I  think  it  is  morally  impossible. 

Mr.  Cowper.  Can  there  be  any  water  in  the 
thorax  P 

Dr.  MorUy.  By  aq  impoathame  or  some 
violence  to  nature,  possibly ;  but  I  think  ao 
otherwise. 

Mr.  Cowper.  Dr.  Woollastoji,  what  b  yonr 
opinion,  if  a  person  be  drowned,  whether  it  cio 
be  discovered  six  weeks  after  P 

Dr.  H'oollaston.  My  lord,  I  think  it  is  impot- 
tilile  to' be  known;  for  if  there  bad  been  never 
so  much  water  in  the  body  at  first,  it  could  oot 
lie  there  to  long,  but  must  of  necessity  bare 
for<^  its  way  out.  W«  *oe  in  persona  that  die 
of  dropsies,  that  the  water  will  work  itself  ont 
(and  sometimes  burst  the  body)  befbre  it  is 
buried  ;  and  I  am  sure,  if  it  do  so  in  dropsies, 
wliere  there  are  no  visible  passages  for  it  to  get 
out  at,  it  must  do  so  much  more  in  drowmd 
persons,  where  the  water  lies  only  in  the  sto- 
m^h  and  guts,  and  has  nothing  to  binder  its 
working  out  when  it  ferments,  as  it  alwajs 
doth. 

Mr.  Cowper,  Have  you  ever  made  any  ei- 
periments  in  that  nature,  doctor  ? 

Dr.  Woollaston.  1  have  made  no  exptfi* 
ments,  but  I  have  seen  a  very  particular  in- 
stance. \ 

Baron  HatselL  That  is  very  well ;  pray  let 
us  bear  it,  doctor. 

Dr.  Woollaston.  My  lord,  about  three  yesrs 
since,  I  saw  two  meu  that  were  drowned  out  of 
the  same  l)oat.  They  were  taken  up  the  next 
dav  after  they  were  drowned :  one  of  them  was 
indeed  prfidigiously  swelled,  so  much  thajthis 
clouths  were  burst  in  several  places  of  hissidfs 
and  arms,  and  his  stockings  in  the  seams ;  bis 
bands  and  fingers  were  strangely  extended; 
his  face  was  almost  all  over  black ;  but  the 
other  was  not  in  the  least  swelled  in  any  put, 
nor  discoloured  ;  he  was  as  lank,  I  bdieve,  ai 
ever  he  was  in  his  life- time ;  and  there  was  D<it 
tlie  least  sign  of  any  water  in  him,  except  the 
watery  froth  at  his  mouth  apd  nostrils.  My 
lorfl,  this  I  saw  myself,  and  took  very  particu- 
lar notice  of  it. 

Mr.  Jones.  Did  yon  see  these  bodies  taken 
out  of  the  water  yourself,  doctor  ? 

Dr.  WoolUuton.  No,8ir. 

Mr.  Jones.  How  long  had  they  been  taken 
out  when  you  saw  them  P 

Dr.  Woollaston.  I  enquired,  and  to  the  bett 
of  my  memory*  it  was  that  same  day. 

Baron  Haliell.  But  whM  do  >ou  think,  doe- 
tor,  of  a  pt-rsoii's  being  drowned*  without  taking 
in  any  water  P 

Dr.  Woolksion.  My  knrd,  what  is  taken  ia 
is,  I  beltere,  chiefly  attbe  suriteeof  the  water, 
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pipe  necessary  to  choak  any  person,  if  we  ^o 
but  reflect  what  an  ebaNitioo  is  caused  by  its 
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when  they  open  their  months  for  breath*,  and 
the  water  that  rushes  in  they  are  forced  to  drink 
down,  to  keep  it  tVom  the  lun^ :  but  when  the 
head  is  quite  under  water,  1  don't  think  it  is 
possible  for  any  quantity  to  get  down  into  the 
stomach ;  because  it  bieing  breath  they  open 
for,  the  very  first  water  they  take  in  would  of 
necessity  fill  the  lungs ;  and,  when  the  breath 
is  stopped,  I  don't  see  how  they  can  swallow. 

Mr.  Cottfper.  Dr.  Gelstrop,  what  is  your 
opinion  of  this  matter? 

Dr.  Gthtrop,  1  don't  think  they  can  make 
anyjadgfment  of  persons  being  drowned  after 
six  weeks  time.  * 

Air.  Cowper,  Can  any  water  get  into  the 
thorax  ? 

Dr.  Oelstrop,  No,  not  unless  the  hiogs  be 
patrified. 

Mr.  Cawper.  Is  a  great  quantity  of  watier 
necessary'  to  persons  dying  by  drowning  ? 

Dr.  G'eiiirop,  No ;  only  so  miicb  as  may 
binder  respiration, 

Mr.  C&wper.  ^ow,  mv  lord,  I  would  call 
M  r.  William  Cowper ;  and  because  of  his  name, 
]  must  acquaint  your  lordship,  that  he  is  not  at 
all  related  to  me,  though  I  should  be  proud  to 
own  him  if  he  were  so  :  he  is  a^man  of  great 
learning,  and,  I  believe,  most  people  admit  him 
the  best  anatomist  in  Europe.  Mr.  Cowper, 
pray  willvou  giT«  your  opinion  of  this  matt^. 

Mr.  W,  Cowper,  My  lord,  f  hope  what  1 
shall  say  will  not  be  suspected  because  I  am  of 
the  same  name,  for  this  gentleman  is  an  utter 
stranger  to  me. 

Baron  HatselL  Pray,  Mr.  Cowper,  without 
any  apology,  give  tour  opinion  concerning 
persons  drowned,  and  how  it  is  with  them  in 
their  inward  parts. 

Mr.  W.  Cowper,  I  will  giTe  you  a  short  ac- 
count, I  hope  to  ^our  satisfaction  too,  my  lord. 
I  will  not  only  speak  from  reason,  but  gi?e  you 
the  testimony  of  the  experiments  I  have  made 
upon  this  occasion.  My  lord,  I  heard  it  made 
a  mighty  argument,  that  this  persoil  bad  no 
water  that  seemed  to  flow  out ;'  but  the  wit* 
nesses  agree  that  there  was  a  froth.  Now,  my 
lord,  it  was  not  reasonable  to  expect  any  thing 
but  frmh.  My  lord,  had  she  been  thrown  into 
the  water,  and  maile  her  utmost  efforts,  whiph 
alie  wotjid  then  have  done  to  have  saved  her- 
self, and  been  ohen  bnoyed  up  to  the  top  of  the 
water,  no  doubt  but  she  wvuld  have  swallowed 
a  considerable  quantity  of  water  before  she  had 
been  drowned ;  and  it  may  be  expected  to  flow 
from  her,  if  her  head  had  been  inclined  down- 
wards. 

This  is  a  truth  that  no  man  can  deny,  who  is 
acqaainte«l  viith  any  thing  of  this  nature,  that 
when  the  bead  of  an  animal  is  under  water,  the 
first  time  it  is  obliged  to  inspire  (or  draw  in  air) 
the  water  will  necesstarily  flow  into  its  lungs, 
as  the  air  would  do  if  it  were  out  of  the  water ; 
which  quailtity  of  water  (if  the  dimensions  of 
the  windpipe,  and  its  branches  in  the  lungs;  be 
considered)  will  not  amount  to  three  itoches 

S[ttare,  which  is  about  three  ounces  of  water, 
or  ii  a  greater  quantity  of  walor  in  th«  wind* 


meeting  with  the  air  which  remained  in  the 
lungs,  whereby  a  small  quantity  of  water  is 
cbnverted  into  .froth,  and  the  channel  of  the 
windpipe,  and  those  of  the  bronchia,  are  filled 
with  It,  insomuch  that  no  air  can  ent^  the  longs 
for  the  oflioe  of  respiration.  After  a  suffocation 
is  thus  commenceo  (I  am  apt  to  think)  all  re- 
gular animal  actiops  are  perverted,  and  parti- 
cularly that  of  swallowing  for  deglutition) ;  and 
what  water  flows  into  the  lungs  at  tlie  instant, 
or  after  t6is  suffocation,  is  from  i|s  own  wdght, 
which  is  more  or  less  as  the  body  is  farther 
under,  or  nearer  the  sur&ee  of  the  water.  My 
lord,  I  do  not  speak  this  by  way  of  conjecture 
or  hypothesis,  but  I  have  made  expenmenu» 
which  have  suggested  what  I  here  offer.  I 
shall  by  the  bye  tell  yon  how  falhiciotts  the^t 
experiment  was,  when  I  proposed 'to  satisfy 
myself,  whether  a  dead  body  would  float  in 
water?*  it  happened  that  a  spaniel,  that  had  a 
great  deal  of  long  hair,  was  hanged  for  this 
purposie,  which  I  found  to  swim  on  the  surfaoe 
of  the  water ;  but  when,  1  considered  that  bit 
hair  might  buoy  him  up,  1  caused  another  dog, 
which  had  shorter  and  less  hair,  to  be  hanged 
and  put  into  the  wat^r,  which  ^agreeable  to 
^what  1  had  always  conceiveil  of  a  human  body) 
sunk  directly  to  the  bottom.  In  order  to  sa- 
tisfy myself  what  quantity  of  water  was  neces- 
sary to  enter  the  body  of  an  animal,  and  causa 
a  suffocation  in  water,  I  caused  three  dogs, 
when  alive,  to  be  suddenly  plunged  under  water 
till  they  were  stifled;  one  was  before  I  letl 
London  ;  the  other  two  I  made  the  experiment 
on  last  night,  in  the  presence  of  Dr.Sloane  and 
Dr.  Morley,  and  we  could  not  compute  there 
was  more  than  three  ounces  of  water  in'ttieir 
lungs,  and  none  that  we  could  perceive  in  their 
stomac)]8. ' 

Dead  bodies  necessarily  sink  in  water,  if  no 
distention  of  their  parts  buoy  them  t)p ;  'this 
distention  sometimes  happens  before  death,  at 
other  times  soon  after,  and  in  bodies  that  are 
drowned  after  they  lie  under  water ;  This  en- 
largement of  them  is  caused  by  a  rarefaction  of 
the  humours  within  the  cavities,  and  the  bodies 
necessarily  ris*  to  the  surface  of  the  water. 
Your  lordship  may  infer  this  from  what  the 
seaman  told  you ;  and  the  great  weight  they 
use  to  fasten  to  their  bodies  that  die  of  diseases, 
was  not  of  such  use  to  sink  them,  as  it  was  to 
prevent  their  floating  afterwards ;  sotharthe 
weight  was  necessary  for  those  that  were  kiHed, 
as  well  as  those  that  died  of  diseases. 

It  is  so  commonly  known,  that  the  contento 
in  the  stomach  of  a  deatl  body  are  discharged 
by  the  inoutA  and  nostrils,  so  soon  as  it  begins 
to  ferment,  and  the  belly  becomes  distended, 
that  it  is  no  wonder  that  water,  if  the  greatest 
quantity  of  that  had  been  in  the  stomach,  or 
any  thmg  else  that  was  fluid,  must  be  forced 
from  them  six  weeks  after  death. 

My  lord,  1  cannot  but  think  it  ridiculoos  to 
expect  water  in  the  cavity  of  the  thorax;  it  is 
toch  a  conoeit  ••  nothing  in  nature  can  aoooont 
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fpr^  upiless  tbtt  Uugs  bad  tofferad  iCMne  «po«ta- 
mation,  or  the  like,  whereby  the  water  may 
pasf  their  outward  membraoes  Uto  that  cavity. 

Mr.  Cowper.  With  you|r  lordship's  favour,  X 
now  think  it  a  proper  time  to  make  this  ob- 
t^rratioo.  The  witnesses  that  have  given  evi- 
^nce  for  the  king  do  say,  tliey  believe  she  was 
not  drowned  ;  bat  they  have  not  pretended  to 
say  bow  she  died  otherwise. 

Baron  Hattell.  That  is  very  true .    , 

Mr.  Cowper,  Dr.  Crell,  I  desire  yon  will  be 
pleased  tp  give  an  account  of  this  matter. 

Dr.  Cr^L  My  lord,  I  have  little  to  say  io 
ibis  affair,  the  physicians  that  have  been  eza- 
mtoed  already  having  made  it  out,  thai  persons 
who  are  drowned  may  have  but  little  water  in 
tbeir  bodies ;  but  J  have  taken  what  pains  I 
•ould,  upon  so  short  warning,  and  I  will  tell 
voa  the. opinion  of  several  eminent  authors. 
My  own  opinion  is,  thai  a  very  small  <{uantity 
of  water,  not  exceeding  three  ounces,  is  suffi- 
^ent  to  drown  any  body ;  and  I  lielieve  that 
the  reason  of  the  suffocation,  or  of  an;^  person's 
being  stifled  under  water,  is  from  the  intercept- 
ing of  the  air,  that  the  person  canuot  breathe* 
without  which  be  cannot  lire.  Now,  my  lord, 
I  will  give  yon  the  opinion  of  several  ancient 
authors. 

.  Baron  HaUell,  Pray,  doctor,  tell  us  your  own 
observations. 

Dr.  Cr§lL  My  lord,  It  must  be  reading,  as 
veil  as  a  man's  own  experience,  that  will  nuike 
|my  one  a  physician ;  for  without  the  reading 
of  books  of  that  art,  the  art  itself  cannot  be  at- 
tained to:  besides,  my  lord,  I  humbly  con- 
ceive, that  in  such  a  difficult  case  as  this,  we 
QOgbt  to  have  a  great  deference  for  the  reports 
•od  opinious  of  learned,  men :  Neither  do  1  see 
any  reason  why  I  should  not  quote  the  fathers  of 
my  profession  m  this,  case,  as  well  as  you  gentle- 
men of  the  kmg  robe  quote  Coke  upon  Littleton 
in  others:  But  I  shall  not  trouble  tli^  court 
long;  I  shall  only  insist  upon  what  Ambrose 
Parey  relates  in  his  chapter  of  Renunciations. 
Pe  was  chief  surgeon  to  Francis  the  1st,  em- 
ployed bv  him  iu  most  of  his  sieges  and  battles 
Igainst  the  emperor  Charles  the  5tli,  and  con- 
fequently  must  observe,  and  could  not  be  igno- 
rant of  such  like  casualties  in  such  great  bo- 
dies of  men.  He  tells  us,  tbat  the  cerUin  sign 
of  a  man*s  being  drowned,  is  an  appearance  of 

^tb  about  his  nostrils  and  mouth,  N^ow,  my 
li,  1  think  tbat  every  one  of  the  king's  evi- 
dences observed  it  in  the  present  case,  and  a 
woman  swore,  that  she  saw  her  purge  at  the 
nose;  which  could  not  be,  as  he  declares,  if 
the  nerson  had  been  strangled,  or  otherwise 
killed  before.  As  to  the  quantity  of  water  re- 
quisite to  drown  a  person,  1  believe  that  three 
ounces,  or  less,  is  enough  ;  to  wit,  as  much  a^ 
will  till  the  windpipe,  and  so  stop  tlie  breathing 
of  the  person  drowning.  I  am  not  now  to  des- 
cant upon  matter  of  fact,  whether  she  drowned 
nerselr;  but  my  firm  opinion  is,  that  she  was 
drowned  ;  for  tbouo^h  sometimes,  not  always, 
there  is  water  found  in  the  bodies  of  such  per- 
li  ytt  wbmrer  U be, beridca Iba iunfl^,  If 


is  superflooos  as  to  this  end,  and  aooidcatsi 
upon  violent  stru^lin|p. 

Mr.  Cowper.  1  desire  Mr.  Harriot  rosy  bs 
asked  what  observations  he  bath  made  coacem- 
ing  this  matter. 

Mr.  Harriot,  My  lord,  wfaen  1  was  a  sur- 
geon in  the  fleet,  I  made  it  always  my  obser- 
vation, when  we  threw  men  overboard  that 
were  killed,  some  of  them  swam,  and  sooie 
sunk ;  and  I  remember  particularly,  wbeo  the 
Sandwich  was  burnt,  we  saw  abundance  leap 
off  from  on  board,  and  they  sunk  directly,  bi^ 
in  a  little  time  1  obsei'ved  some  swim  again. 

Baron  HatselL  When  a  dead  body  b  throwa 
overboard,  does  it  sink  or  swim  P 

Mr.  Harriot.  I  always  observed  that  it  did 
sink :  When  we  were  m  the  channel,  and  in 
time  of  peace,  we  never  threw  any  overbosrd 
but  we  put  some  weiffbt  to  tliem ;  hot  it  wu 
not  to  make  them  sioK,  but  for  decency  sake, 
that  they  might  not  be  driven  to  shore  wbea 
they  began  to  float. 

Mr.  Catpper,  1  desire  that  Mr.  Bartlet.naj 
be  asked  to  the  same  purpose. 

Mr.  Bartlet,  1  have  been  in  several  of  tbs 
king's  shi|)S  of  war  that  have  been  disabled  sod 
forced  to  lie  by,  ittseveralengaffemeots  betwsea 
the  French  and  English,  and  I  never  saw  soy 
bodies  float,  either  of  the  men  tbat  were  killol 
in  our  ship,  or  io  the  ships  that  bave  been  near 
us ;  I  bave  not  seen  a  body  upon  the  surface  of 
the  water. 

Baron  Hatteli.  Another  witness  said,  tbat 
after  an  engagement  lie  saw  theoa  swinunias^. 

Mr.  Barliet.  I  cannot  tell  what  he  saw,4ny 
lord ;  but  what  i  say  1  am  ready  to  make 
oath  of. 

Mr.  Owper.  Dr.  Camlin,  will  yon  please  t& 
give  my  lord  and  the  jury  an  account  wbeiber 
you  were  employed  by  the  coroner's  inquest  ts 
view  the  body  of  Aus.  Stout  after  she  was 
drowned,  and  the  marks  upon  it,  and  tell  my 
lord  your  opinion  of  it  ?. 

Mr.  Cfdmiitt.  1  was  sent  for  by  the  corooer 
and  tlie  jury  that  sat  upon  the  body  of  Mrs, 
Sarah  Stout,  the  coroner  being  then  at  her  mo- 
ther's house,  and  the  coroner  desired  Mr. 
Dimsdale  and  me  to  go  and  take  notice  of  tbe 
marks  upon  her  neck,  and  upon  her  breast: 
We  viewed  all  about,  and  perceived  a  mark 
under  her  \ei\  ear ;  we  looked  to  see  if  there 
was  any  contusion,  and  we  perodved  a  settle- 
ment of  blood  upon  her  breast,  and  aaotber 
upon  her  arm  ;  and  when  we  came  back,  Mr. 
Dimsdale  made  a  report,  1  stood  by  bim  at  tbat 
time,  that  it  was  only  a  common  settlement 

Mr.  Camper.  Pray,  Mr.  Camlin,  was  tbs 
spotaliove  or  below  the  collar  bone  ? 

Mr.  Cumlin.  Below  the  colUr  bone. 

Mr.  Cowper.  What  did  Mr.  Joho  DiiBfldala 
say  then  concerning  this  matter  ? 

Mr.  Camlin,  I  anderstoud  tbat  be  was  of 
opinion,  that  it  was  only  a  common  stagnstisa 
of  blood,  tha^  happens  in  the  case  of  drovna 
people. 

Bacon  HatuU.  Did  be  «ay«»  tatbe  joiy? 

Us.  C^mUfu   m-  OiuwOala  ««ka  fe  « 
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both,  and  I  nnderitood  him,  that  it  ifras  a  itag*- 
nation  tLat  did  commoDly  happen  to  drowned 
|wople ;  and  tteit  was  my  opinion  of  it  too. 

5Ir.  Ccwper.  And  that  yon  agreed  to  be  your 
report  P — Mr.  Camlin,  Yea. 

Mr.  Cowper,  Pray,  Mr.  Camlin,  was  you 
present  when  the  child  that  was  drowned  in  the 
same  place  was  taken  op  ? 

Mr.  Camlin.  Yes ;  it  was  taken  up  some 
dme  after,  near  the  same  place,  as  I  was  told, 
•nd  thef«  was  more  and  ffreater  signs  of  the 
stagnation  of  Mood  on  the  body  of  this  child, 
than  on  the  body  of  Mrs.  8tout;  theohiid's 
hee  was  blacic  and  discolonred. 

Baron  HatselL  How  old  was  the  child? 

Mr.  Camlin,  Between  ten  and  eleren,  as 
bear  as  I  could  guess.  . 

Baron  HaiuU,  Had  Mrs.  Stout  any  ngns  oT 
being  strangled  when  tou  saw  her  first  ? 

Mr.  Camlin,  Nothing  at  all,  that  I  oonld 
discern. 

Mr.  Cowper,  Mj  lord,  I  will  give  you 
no  more  trouble  upon  this  head  ;  I  shall 
go  now  to  the  next  thing  1  opened,  and  shall 
prore  substantially,  that  this  gentlewoman 
IS  not  only  more  to  be  suspected  to  have 
murdered  herself  than  to  be  murdered  by  any 
body ;  hot  iris  almost  a  certainty  thatshe  was 
the  cause  of  her  own  death.  Mr.  Firmin  I 
would  begin  withal,  if  he  be  here.  TBut  he 
Dot  presently  ap|)eariug.)  Then,  my  lord,  if 
y^ou  please,  1  will  desire  Mr.  Bowd  in  the  mean 
time  to  gif  e  your  lordship  an  account  of  what 
he  knows  of  the  melancholy  of  this  gentle- 
woman. 

Mr.  Bowd.  It  was  much  about  this  time 
twelve- mouth  I  had  some  business  in  London^ 
'and  she  sent  to  me,  to  know  when  1  should  go 
to  London ;  and  1  waited  upon  her  before  1 
Went,  and  she  desired  me  to  do  some  business 
for  her;  and  when  I  returned,  I  acquainted 
ber  with  what  l*had  done ;  and  sitting  together 
in  the  hall,  1  asked  her,  what  is  the  matter 
with  you  ?  Said  I,  there  is  something  more 
than  ordinary ;  you  seem  to  be  melsncfaoly. 
Satth  she,  vou  are  come  from  London,  and  you 
have  heard  something  or  other:  said  I,  I  be- 
liereyouarein  love.  In  love!  said  she.  Yes, 
said  I,  Cupid,  that  little  boy,  hath  struck  you 
home :  she  took  me  by  the  hand ;  Truly,  said 
she,  I  must  confess  it  ;.but  I  did  think  I  should 
never  lie  guilty  of  such  a  folly :  and  I  answer- 
ed again,  I  admire  that  should  make  you  un- 
easy ;  if  the  person  be  not  of  that  fortune  as 
von  are,  yon  may,  if  you  love  him,  make  him 
nappy,  and  yourself  easy.  That  cannot  be, 
sailh  she :  toe  world  shall  not  say  I  change 
my  reli^rion  for  a  husband.  And  some  tiin^ 
after  I  nad  been  in  London,  having  bought 
some  India  goods,  she  came  to  my  shop  and 
bought  some  of  me  for  a  gown,  and  afterwards 
she  came  to  pay  me  lor  it ;  and  I  asked  her. 
How  do  you  like  it?  have  you  made  it  up? 
>lo,  said  she,  and  I  believe  .1  shall  never  live  to 
wear  it. 

Mr.  Cowper.  Pray  how  long  is  it  since  ? 

howd.   It  wa»  JbOQi  Pebmary  or  January 


befbre  her  de«f!i.  I  asked  her,  why  she  did 
not  come  |o  my  house  oftenerf  She  said,  sha 
had  left  off  all  company,  and  applied  herself  to 
reading ;  and  comj>any  was  indifl^rentto  her. 

Mr.  Cowper,  Mr.  rtrmin,  will  you  please  to 
inform  my  lord  and  the  jury  what  you  know  of 
Mrs.  Sarah  Stout^s  being  melancholy  ? 

Firmin,   I  did  observe  about  three  quartets    ' 
of  a  year  affo,  that  she  was  melancholy;  1 
cannot  say  that  she  acknowledgr d  berselrto  bo 
so,  but  I  hare  char^^ed  her  with  it. 

Mr.  Cowper.  Did  you  believe  she  was  me* 
lancholy  when  you  chained  her  with  it? 

Firmin.  Yea,  1  did. 

Mr.  Cowper.    Mrs.  Bendy,  if  you  please  to    . 
inform  the  court  what  you  know  Of  this  gen- 
tlewoman's being  melancholy. 

Mrs.  Bendtf,  Sir,  1  can  say  she  always 
acknowledfired  herself  extremely  melancholy ; 
^nd  when  I  have  asked  her  how  she  did,  she 
nas  said,  pretty  well  in  health,  .but  so  much 
troubled  with  melancholy  she  could  not  tell 
what  to  do  with  herself. 

Mr.  Cowper,  Did  she  tell  you  any  thing 
particularly  ? 

Mrs.  Bendy.  It  disordered  bar  so,  she  said, 
that  she  had  rather  have  0hosen  sickness  than 
so  much  disorder  in  her  mind. 

Mr.  Cowper.  Have  you  any  thing  more  to 
recollect?  . 

Mrs.  Bendy,  Nothing  but  what  I  beard 
from  Mrs,  Cowper. 

Baron  Hatsell.  How  old  was  this  gentle* 
woman  ? 

Mrs.  Bendy.  About  six-and-twenty. 

Mr.  Cowper.  Call  Mrs.  Jane  Low,  Martha 
Grub  and  Mrs.  Cowper.  Mrs.  Low,  pray  do 
you  inform  my  lord  and  the  jury  what  you 
know  concerning  the  melancholy  of  Mrs.  Sara& 
Stout,  and  when  you  first  observed  it  ? 

Mrs.  Low.  It  was  a  week  before  Whitsim<> 
tide  was  twelve- month. 

Mr.  Cowper.  What  did  she  say  then  ? 

Mrs.  Low.  She  often  complained  to  me, 
thatshe  was  very  melancholy  and  uneasy  ;  one 
time  particularly,  as  we  were  walking  together 
in  the  fields,  I  asked  her  the  occasion  of  it ; 
and  she  tdld  me,  that  was  a  secret ;  but  she* 
said,  she  led  a  very  melancholy  life:  said 
I,  I  am  apt  to  believe  you  are  in  u>ve ;  she  did 
not  disown  it,  and  with  a  little  more  speaking 
she  owned  she  was.  I  asked  her  who  the 
person  was ;  she  said,  that  should  be  a  secret, 
out  it  would  end  her  days :  said  I,  a  woman  of 
your  fortune  •  may  command  any  body :  she 
shook  her  head  and  said,  no :  perhaps,  said  f , 
he  may  not  be  a  Quaker,  and  you  may  be 
afraid  of  disobliging  your  mother;  but  it  yoa 
tell  your  mother  that  your  life  depends  upon 
it,  your  mother  (lather  than  lose  her  only  child) 
will  consent  to  it :  she  said,  no ;  it  was  a  per* 
son  she  could  not  jnarry  ;  and  shook  her  head, 
and  looked  very  melancholy. 

Mr.  Cowper.  When  was  this  ? 

Mrs.  Low,  This  \ras  the  week  before  Whit* 
suntide ;  and  in  Whitsun-w^k  she  saw  me 
often,  aad  saidf  abe  wouM  take  ber  foil  iwiag 
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of  mdaDcholywhtn  her  mother  wai  awayt 
anil  she  used  to  lie  a-bed  that  week. 

Mr.  Cowper,  Have  you  ofaaerred  aoy  melan- 
•holy  ID  her  since  ? 
.  .Mrs.  Low,  Yes,  at  aeveral  times. 

^  Mr.  Covp^r.  Oo  you  remember  any  thing 
of  an  intermitting  fever  f 

Mr^.  Low.  Yes ;  she  told  me  her  melan* 
cboly  had  occasioned  an  intermitting  liprer; 
and .  I  mentioned  Dr.  Bales  Co  her,  and  she 
said  her  distemper  lay  in  her  mind,  and  not  in 
ber  body,  and  slie  would  take  nothing,  and  the 
sooner  it  did  kill  her  the  better. 

Mr.  'Cowper.  Did  she  say  any  thing  of  her 
disposition  to  reailing  ? 

Mrs.  Low.  She  said,  nothing  delighted  her 
BOW,  nuttier  reading  nor  any  thmg  eke. 

Mr.  Cowper.  My  lonl,  Sarsh  Walker,  when 
I  asked  her  if  she  did  not  observe  the  melan- 
choly of  her  mistress,  and  whether  she  had  not 
said  that  her  mistress  had  been  melancholy  ?* 
denied  that  she  had  saiil  so:  pray  have  you 
beard  ber  say  any  thing  to  that  purpose? 
'  Mrs.  Low.  1  have  often  ask<!d  her  how  her 
mistress  did,  and  she  would  auiswer,  very  much 
indisposed,  bat  not  otherwise. 

Mr.  Cowper.  Airs.  Cowper,  what  do  you 
know  of  Mrs.  Stout's  melancholy  ? 

Mr.  Cowper.  My  brd,  tliis  is  my  brother's 
wife. 

Mrs.  Cowper.  About  spring  -was  twelre 
ilkionth  she  came  up  to  l.<ondon,  and  I  believe  it 
was  not  less  than  once  or  twice  a  week  I  saw 
lier  ;  and  1  never  had  an  opportunitv  to  be  an 
hour  afone  with  her  at  any  time,  but  I  per- 
ceived something  of  her  melancholy.  I  have 
asked  her  the  reason  of  it  seTeral  times,  and 
sometimes  she  seemed  to  dislike  her  profession, 
being  a  Quaker  \  and  sometiraef*  she  would 
say,  that  she  was  uneasy  at  something  that  lay 
upon  her  spirits,  which  she  should  never  out- 
live ;  and  that  she  should  never  be  well  while 
she  was  in  this  world.  Sometimes  I  have  en- 
deavoured to  persuade  her  out  of  it  seriously, 
and  sometimes  by  raillery,  and  have  said,  are 
yon  sure  you  shall  be  better  In  another  world  ? 
And  particularly  I  rememKer  1  have  said  to  her, 
I  believe  you  have  Mr.  Marshall  in  your  bead ; 
either  have  him,  or  do  not  trouble  yourself 
about  him ;  make  yourself  easy  either  one  way 
or  another  ;  and  she  hath  said  no,  in  an  in- 
different way,  I  cannot  make  myself  easy  : 
Then  I  have  said,  marrv  him ;  no,  saith  she,  1 
cannot.  Sometimes  wnh  company  she  would 
be  diverted,  and  had  frequently  a  way  of  throw- 
ing her  hands,  and  shewed  great  disturbance 
and  uneasiness.  This  time  twelvemonth,  at 
the  summer  assizes*  I  was  here  six  days,  and 
I  saw  her  every  day  ;  and  one  time,  among 
other  discourse,  she  told  me  she  had  received 
great  disturbance  from  one  Theophilus,  a  wa- 
terman and  a  Quaker,  who  coming  down  to 
old  Mrs.  Stout,  that  was  then  lame,  she  had 

gathered  about  20  or  30  peonle  together  to  hear 
im  preach. ;  and  she  said  ne  directed  his  dis- 
course to  her,  and  exasperated  her  at  that  rate, 
that  she  had  thoughts  of  seeing  nobody  again* 


and  said,  she  took  it  heinonsly  ill  to  be  so  nsed, 
and  particularly,  that  he  told  her  that  her  mo- 
ther's  falling  outwardly  in  the  flesh  should  be 
a  warning  that  she  did  not  fall  inwardly ;  aad 
such  *  canting  stuff,'  as  she  called  it ;  and  she 
said,  thatTheophilus  had  so  used  her,  that  she 
was  ashamed  to  shew  her  head.  Another  time, 
the  same  week,  she  had  a  fever,  and  she  said, 
she  was  in  great  hopes  it  would  end  her  days; 
and  that  she  neglected  herself  in  doing  those 
things  tliat  were  necessary  for  her  heahh,  ia 
hopes  it  would  carry  her  off,  and  often  wished 
herself  dead.  Another  time,  which  I  think 
was  the  last  time  I  saw  her,  it  wastit  my  nster's 
hxlgings,  and  I  sent  for  her  to  drink  a  dish  of 
tea  with  us,  and  she  came  in  a  great  toss  and 
melancholy :  Said  I, '  what  is  the  matter  you. 
are  always  in  this  humour  ?  Saith  she,  1  can- 
not help  it,  1  shall  never  be  otherwise.  Saith 
my  sister,  for  God's  sake  keep  such  thouglitsout 
of  your  head  as  you  have  ha'd,  do  not  talk  any 
more  of  throwing  yourself  out  of  wiodqw*. 
Sailh  she,  I  may  thank  G(k1  that  ever  1  sair 
your  face,  otherwise  I  had  done  it^  but  1  can- 
not promise  I  shall  not  do  it. 

Baron  Hatsell.  W  hat  is  your  name,  madam  ? 

Mr.  Cowper.  It  is  my  brother's  wife,  my 
lord. '  1  desire  Mrs.  Toller  may  give  an  account 
of  what  she  knows  as  to  her  bteiog  m^laocboly. 

Mrs.  Toiler,  My  lord,  she  was  once  to  tee 
me,  and  she  looked  very  melancholy,  aiul  1 
asked  her  what  was.  the  matter  P  and  she  said, 
something  had  vexed  her  that  day ;  and  1  asked 
her  the  cause  of  it,  and  she  stonped  a  liule 
while,  and  then  said,  she  would'  drown  bersdf 
outof  the  way.  •     . 

Baron  HaUelL  How  long  ago  was  this? 

Mrs.  Toller.  Aliout  three  quarters  of  a  year 
ego. 

John  Stout.  I  desire  to  know  whether  iba 
has  always  said  so,  or  not  told  another  story. 

Mrs.  Toller.  1  told  you  no  sfory ;  it  may  be 
I  did  not  say  so  much  to  you,  but  I  said  she 
talked  something'  of  drowning.  I  have  bees 
with  her  when  Mr.  Cowper's  conversation  and 
name  has  been  mentioned,  and  she  said  she 
kept  but  little  coro|>any  ;  that  sometimes  she 
went  to  Mrs.  Low's,  and  that  she  kept  none  but 
civil  modest  company,  and  that  Mr.  Cowper 
was  a  civil  modest  gentleman,  and  that  she  bad 
nothing  to  say  against  him. 

Mr.  Cowper.  This  is*  Mrs.  Eliz.  Toller,  my 
lord. 

Eliz.  Toller.  My  lord,  she  came  to  see  me 
some  time  afWr  Christmas,  and  seemed  pot  so 
cheerful  as  she  used  to  be ;  said  I,  what  is  the 
matter?  Why  are  you  not  so  merrv  as  you 
used  to  be  ?  Why  do  y  o^  not  come  often  to  see 
me  ?  Saith  she,  I  do  not  think  to  go  abroad  so 
much  as  I  used  to  do,  and  said,  it  would  be  as 
much  a  rarity  to  see  her  go  abroad,  as  to  see 
the  sun  shine  by  night. 

Mc.  Cowper.  Mrs.  Grub,  what  do  you  know 
concerning  Mrs.  Stout's  pulliog  out  a  letter  at 
her  brother,  Mr  John  Stout's?  Give  an  account 
of  it,  and  what  she  said  upon  that  ooeadoo. 

Mrs.  Gruh^  I  have  a  daughter  that  lirei  ^ 
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GiKenMieT,  tM  slie  teot  me  •  letter,  90(1  1 
prayed  Mrs.  Sar^  Sloat  to  read  the  let^r ; 
and  vKliilealie  was  readmg  it  I  qrieil ;  saith  she, 
viijr  do  you  cry?  said  I,  because  my  chU() 
ia  ao  tar  uff.  Said  she,  .if  I  Ijve  tUi  Winder  in 
aver,  I  w\U  g^  o?er  sea  as  ian  aa  I  can  far  tba 
land. 

Baroo  HatselL  Whai  waa  the  ccaa9i4Mi  of 
ker  jsayiaj^  ko  ? 

Mrs.  Gra^.  I  waa  waabinff  my  maater'a 
atttdy,  Airs.  Sarah  Stout  came  lo,  aofi  I  had  a 
leuarirom  my  daughter  at.  Oqarmey,  #od  I 
prayed  Mra.  Sarah  Stout  to  read  it,  and  she 
read  my  letter,  and  I  cried,  and  she  asked  que, 
why  I  crved  ?  Said  I,  because  my  child  is  so 
far  off:  Saith  she,  if  I  Ktc  to  winter,  or  till 
winter  is  over,  1  will  go  oversea  as  far  asl  can 
for  the  land. 

Mr.  Cowper.  Now,  ray  lord,  to  bring  this 
matter  of  melancholy  to  the  point  of  time;  I 
will  call  one  witness  more,  who  will  speak  of 
a  remarkable  instance  that  happeifed  on  Satur- 
day before  the  Monday  when  she  did  destroy 
herself.  ^ 

Call  Mr.  Joseph  Taylor.  Pray,  wiH  you 
infbriii  the  court  and  jury  of  what  you  observed 
on  Saturday  before  the  Monday  on  which  Mrs. 
Sloul  deatroyed  herself. 

J.  TayUr,  1  happened  to  go  in  at  Mr.  Fir- 
min'a  sbop,  and  there  she  sat  the  Saturday  he- 
fbre  this  accident  happened,  the  former  assizes, 
and  I  waa  saying  to  her,  Madam,  1  think  you 
look  strangely  discontented  ;  I  never  saw  you 
dressed  so  in  my  li£e :  Saith  sfaie,  the  dress  will 
serve  me  as  tong  aa  I  ahali  have  occasion  for  a 


stairs,  and  I  went  wilh  ypu,  and  alaid  there 
about  four  times  as  long  as  I  have  been  here.    ^ 

Mr.  Cowper,  Are  you  very  sure  that  I  said, 
I  would  take  up  my  lodgfogs  ther^  ? 

/.  Taylor,  Ve«»  I  am  yery  sure  of  it. 

Baron  UqiulL  What  time  of  the  day  was  it  f 

J.  Taylor,  It  was  the  fore  part  of  the  day  : 
while  I  was  there,  my  lord,  Mi-s.  Sarah  Stoul'a 
fx^Mjcfme  to  invite  Mr.  Cowper  to  her  house 
to  dinner. 

Mr.  Cowper,  I)id  you  know  any  thing  of 
my  sending  to  the  coffee-house  ? 

/.  TaffM'.  You  sent  to  the  coffee-house  for 
yo9irthmg8. 

Baron  MutielL  Did  Mr.  Cowper  use  to  lie 
at  Mrs.  Barefoot's  ? 

J.  Taylor,  His .  brother  did,  bu!  I  do  not 
know  wt ether  this  gentleman  did,  but  at  that 
time  he  took  i|p  that  place  for  nis'  lodging  ; 
and  said,  it  was  all  one,  mv  brother  must  pay 
for  it,  aofl  thereforel  will  take  it  up  for  mymh 

Mr.  Cowper,  Call  Mrs.  Barefoot  ana  J^er 
maid. 


Mr.  Cowper,  In  what  postoiQe  did  she  appear 
in  the  shop  ? 

J.  Taylor.  She  appeared  to  be  very  roelan- 
cholv. 

Mr.  Cowper,  What  part  of  her  dress  did  you 
find  fault  with  ? 

J,  Taylor,  It  was  her  head  cloaths. 

Mr.  Cowper,  What  was  the  matter  with 
them? 

/.  Taylor,  I  thought  her  head  was  dawbed 
with  some  kind  of  grease  or  charcoal. 

Mr.  Cowper.  What  answer  did  she  make  ? 

J.  Taylor^  She  said,  they  would  serve  her 
lime. 

Mr.  Cowper,  As  to  this  piece  of  evidence,  if 
your  tordship  pleases,  I  desire  it  may  be  par- 
ticularly taken  notice  of;  it  was  her  head- areas 
that  she  said  would  serve  her  time. 

Pray,  Mr.  Taylor,  was  you  at  Mr.  Barefoot's 
when  I  came  there  on  Monday  morning? 

J.  Taylor,  Yes  ;  I  went  Mp  stairs  with  you 
into  your  chamber. 

Mr.  Cowper,  Pray,  what  did  I  say  to  Mr. 
Barefoot  ? 

J.  Taylor,  You  asked  him  if  tbey  had  re- 
ceived a  leUcr  from  your  brother,  askd  he  aaid, 
hoj  pot  that  4ie  knew  of,  but  he  would  call  his 
wite,  and  Ue  did  •call  his  wifie,  and  asked  her 
-af  ahe  had  vaceived  a  letter,  and  she  said,  No ; 
then  aakl  you,  I  will  take  up  thia  Mging 
for  mine;    and  aaeordiagly  yoo  want,  imi 
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[Bnt  they  not  presently  appearing.] 

Mr.  Cowp^,  My  lord,  in  the  mean  time  1 
will  go  Qu  to  the  other  part  of  my  evidcfnce, 
in  opening  of  which  I  shall  be  very  short. 

My  lord,  my  wife  lodging  at  Hertford,  oc- 
r  casipned  me  frequently  to  come  down.  Mrs. 
Stout  became  well  acquainted  with  her :  Whea 
business  was  over  in  the  long  vacation,  I  re- 
sided pretty  much  at  Hertfonl,  and  Mr.  Mar- 
shall came  down  to  pay  me  a  visit,  and  ^his  in- 
troduced his  knowlolge  of  Mrs.  •Stout.  WbeR 
she  was  fii^t  acquainted  with  him  she  received 
him  with  a  great  deal  of  civility  and  kinifu^, 
which  induceil  him  to  make  his  addresses  to 
her,  as  he  did,  by  way  of  coivtship.  It  hap- 
pened one  evening  that  she.  and  one  Mrs. 
Crook,  lyir.  Marshall  and  myself,  were  walk- 
ing together,  and  Mr.^arshall  and  Mrs.  Crook 
going  some  little  way  before  us,  she  took  this 
opportunity  to  speak  to  me  in.  such  terms,  I 
must  confess,  as  surprised  ma.  Says  she, 
Mr.  C6wper,  I  did  iiot  think  you  had  been  so 
dull.  I  waa  inquisitive  to  know  in  what  my 
dulness  did  consist.  Why,  says  she,  do  you 
inoagine  I  intend  to^  marry  Mr.  Marshall  P  I 
said  I  thought  she  did,  and  that  if  she  did  not, 
she  was  much  to  blame  in  what  ahe  had  done : 
No,  says  she,  I  thought  it  might  serve  to  di- 
vert the  censure  of  the  world,  and  favour  our 
acquaintance.  My  lord,  I  have  soma  original 
letters  under  her  own  hand  which  will  make 
this  fully  manifest ;  T  will  produce  the  letters 
aAer  I  have  called  Mr.  Marshall.  Mr.  Mar- 
sMl. 

Mr.  Marthall,  If  your  lordsliip  pleases,  it 
was  io  the  long  vacation  I  came  down  to 
spend  a  little  of  my  leisure  time  at  Uertfo^  $ 
the  reason  of  my  going  tliither  was,  because 
ffc.  Cowpej-  was  there  at  that  time.  The  first 
night  yvhen  I  came  down  I  found  Mrs.'  Sarali 
Stout  visiting  «t  Mr.  Cowper's  k>dgings,.  ^nd 
there  I  first  .came  acquainted  with  h^r ;  %nd 
she  -afWvajFds  t^va  me  fr^itej^t  ppppr|;iH4U«^ 
4F 
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of  impro?in;  that  aoqnaintaoce*;  and  by  tbe 
BaDner  of  my  reoqition  by  her,  I  had  oo  rea- 
8on  to  suspect  the  use  it  seems  I  was  desigfned 
for.  When  4  came  to  town,  my  tord,  I  was 
generally  told  of  my  courting  Mrs.  Stout, 
which  1  confess  was  not  then  in  my  head ;  but 
it  being  represented  to  me  as  a  thing  easy  to 
be  ffotorer,  and  bdienng  the  report  of  the 
woifd  as  to  her  fortune,  I  <fid  afterwards  make 
my  application  to  her;  but  upon  very  little 
trial  or  that  sort,  1  received  a  Tery  lair  denial,- 
and  there  ended  my  suit  ;  BIr.Cowper  having 
been  so  friendly  to  me,'  as  to  grre  me  notice  of 
■ome  things,  that  oonTinced  me  I  ought  to  be 
thankful  I  had  no  more  to  do  with  her. 

Baron  Hattell.  When  did  she  cast  you  off? 

Mr.  ManAalL  I  cannot  be  positive  as  to  the 
time,  my  lord,  but  it  was  in  answer  to  the  only 
.  aerious  letter  I  ever  writ  to  her;  as  1  re- 
member, I  was  not  over  importunate  ia  this 
affidr,  fbr  1  never  was  a  very  violent  lover. 

Baron  HaitelL  Well,  but  teH  the  time  as 
near  as  you  can. 

Mr.  Marshall,  1  believe  it  was  a  deoond  or 
third  time  I  came  down  to  Hertford,  which  is 
about  a  vear  and  a  half  since ;  and,  during  the 
whole  of  my  acquaintance  with  her,  I  never  till 
then  fbnnd  her  averse  to  any  proposal  of  mine ; 
but  she  then  telling  me  her  resolution  was  not 
to  comply  with  what  1  desired,  I  toc^  her  at 
ber  won,  having  partly  by  my  own  observa- 
tion, but  more  by  Mr.  Ciowper's  friendship, 
been  pretty  well  able  to  giicss  at  her  meaning. 

Mr.  Cawper,  Because  what  you  say  may 
stand  confirmed  beyond  contradiction,  I  desire 
Ton  to  sky  whether  you  have  any  letters  from 
AertoyourseH? 

Mr.  Marshall.  Yes,  I  have  a  letter  in  my 
,  band  which  she  sent  me,  upon  occasion  of  some 
•ongs  I  sent  her  when  1  came  to  town,  which 
she  had  before  desired  of  me ;  and  this  is  a  letter 
in  answer  to  mine ;  it  is  her  hand -writing,  and 
directed  to  me. 

Baron  HatselL  How  do  you  know  it  is  her 
liand- writing  E 

Mr.  Marshall,  1  have  seen  ber  write,  and 
seen  and  received  several  letters  from  her. 

Mr.  Cawper,  Pray,  shew  it  Mr.  Beale. 

Mr.  Beale.  I  believe  it  to  be  her  hand  ;  I 
have  seen  her  write,  and  have  a  receipt  of  hers. 

Clerk  qfArf,  It  is  directed  to  Mr.  Thomas 
Marshall  at  Lyons-inn,  and  dated  Sept.  36, 
1697. 

"  Sir,  Sept.  26,  169r. 

**  Yours  came  very  safe;  ,but  I  wish  you 
bad  ex)|)lained  your  meaning  a  little  more  about 
the  accident  vou  speak  of;  for  I  have  been 
puzzling  my  Drams  ever  since;  and  without  1 
ahail  set  myself  to  conjuring,  I  cannot  imagine 
what  it  should  be,  for  I  know  of  nothing  that 
happened  after  you  went  away,  nor  no  discourse 
•bout  you,  only  when  we  were  together,  the 
eompany  would  sometimes  drink  your  health, 
or  wish  you  had  been  there,  or  the  like ;  so  that 
I  hxuiy  It  must  be  something  Mr.  ■  has 

kvenMfocdtvenio&i  though  I  must  coofeas 


we  have  a  sort  of  people  here,  thai  aie  iaipired 
with  the  gift  of  foreknowledge,  who  will  tell  one 
as  much  for  nothing  as  any  astrologer  will  have 
a  good  piece  of  money  for.  But  to  leave  jert- 
ipfP,  1  cannot  tell  when  I  shall  come  to  LoadoB, 
nnleas  it  be  for  a  night  and  away,  about  soma 
business  with  my  brother,  that  1  most  be 
obliged  to  attend  his  motions;  but  wbeo  I  do, 
I  shall  remember  my  promise,  although  1  dn 
not  suppose -you  are  any  more  in  earoest  tbaa 
myself  in  this  matter.  I  give  you  thaobf«r 
year  songs  and  your  good  wishes,  and  rest 

Your  Loving  Dock.^ 

Mr.  Cowper.  Have  you  afty  nu>re  letters? 

Mr.  Marshall,  Yes,  1  have  another  kttei 
here ;  but  before  it  is  read,  I  think  it  will  be 
proper  to  give  the  court  an  account  of  the  occa- 
sion of  its  bemg  writ.  1  waited  on  Mis.  Stout 
one  evening  at  her  lodgings  in  Houndsditdi, 
and  at  our  parting  she  appointed  to  meet  me 
the  next  day ;  and  to  excuse  her  not  comio^ 
according  to  that  appointment,  she  seat  me  this 
letter. 

CLo/Arr.  It  is  directed  to  Mr.  Thomtf 
Marshall ;  it  is  without  dale. 

«  Mr.  Mandiall, 
«  I  met  unexpected  with  one  thatcmefisn 
H— — d  last  night,  who  detained  me  so  long 
vrith  rdating  the  most  ootorioua  inventioDi  aod 
lyes  that  are  now  extant  amongrt  those  people, 
that  I  could  not  possibly  come  till  it  was  1^; 
and  this  day  was  appointed  for  business,  that  I 
am  uncertam  when  it  will  be  finished ;  so  tfan 
I  believe  1  cannot  see  you  whilst  I  am  in  tovn. 
I  have  no  more  at  present,  bat  that  I  sm 
Your  obliged  Kneai^ 

Mr.  Cowper,  Now,  ray  lord,  if  your  lordship 
please,  T  proceed  to  shew  you,  that  I  went  Ofll 
so  much  voluntarily  as  pressed  bv  her  to  oomt 
to  this  house,  and  for  that  I  will  produce  ooi 
letter  from  ber  to  myself;  and,  luy  lord,  1  nrast 
a  little  inform  you  of  the  nature  of  this  letter. 
It  is  on  the  outside  directed  to  Mrs.  Jane  Eneo, 
to  be  left  for  her  at  Mr.  Hargrave's  coffee- 
house. For  her  to  direct  for  me  at  a  coffet* 
house,  might  make  the  servants  woodt>r  and 
the  post-man  might  stuspect,  aod  for  that  resiOB 
she  directed  it  in  that  manner.  There  was  Mr. 
Marshall  by  when  I  received  it,  and  i  caoproft 
the  hand  by  Mr.  Beale. 

Mr.  Marshall.  My  lord,  I  verily  beliere  I 
was  By,  and  that  Mr.  Cowper  shemi  me  this 
letter  immediately  on  receipt  of  it,  as  be  kad 
done  several  others  from  the  same  band. 

CL  ofArr.  This  is  directed  for  Mrs.  JaM 
Ellen.  It  is  dated  March  the  5tb,  without  anj 
year. 

*<Sir,  Marvhthe5di. 

"  Lam  glad  you  have  not  quite  forgot  diat 
there  is  such  a  person  as  I  in  being ;  out  1  aa 
willing  to  shut  my  eyes,  and  not  see  anv  this; 
that  tooks  like  unkindness  in  you,  and  raibtf 
content  myself  with  what  excuses  yoo  an 
pleased  to  make,  than  be  inqointive  into  what  I 
most  not  know.    I  ahouhi  veiy  rctdily  ooopl; 


HIS] 


,Jbr  the  Murder  of  Mrs.  Sarah  Stout. 


A.D.  1690* 


[1174 


with  yoor  propontkni  of  changing  the  aeuon,  if 
it  were  in  my  power  to  do  it,  Kit  yoa  know  that 
lies  altogether  io  your  own  breast :  I  am  rare 
the  winter  has  been  too  unpleasant  for  me  to 
(lesire  the  cootinuanoe  of  it;  and  I  wish  yoa 
were  to  endure  the  sharpness  of  it  but  for  one 
boar,  as  1  bare  done  for  many  long  nights  and 
days ;  and  then  1  believe  it  would  mo?e  that 
rocky  heart  of  yours,  that  can  be  so  thoughtless 
of  me  as  you  are :  But  if  it  were  designed  for 
that  eod,  to  make  the  summer  the  more  delights 
ful,  I  wish  it  may  hare  the  effect  so  far,  as  to 
cootinue  it  to  be  so  too,  that  the  weather  may 
nerer  overcast  again  ;  the  which  if  I  could  be 
aasnred  of,  it  would  recompense  me  for  all  that 
I  have  ever  suffered,  and  mak^  me  as  easy  a 
creature  as  1  was  the  6r8t  moment  I  received 

breath.    When  you  come  to  H d  pray  let 

your  steed  guide  vou,  and  do  not  do  as  you  did 
the  lajittime  ;  and  be  sure  order  your  affairs  to 
be  here  as  soon  as  you  can,  which  cannot  be 
woqer  than  you  will  be  heartily  welcome  to 

Your  very  sincere  Friend." 
^'For  Mrs.  Jane  Ellen  at  Mr.  Haigrave's, 
near  Temple-bar,  London." 

Mr.  Cemper.  Though  it  is  directed  to  Mrs. 
Jane  Ellen,  it  begins  m  the  inside,  *  Sir,'  and  it 
if  ibted  the  Mli  of  March,  next  before  the  ISth. 

hwnUatieU.  What  March  was  it? 

Mr.  MarthttlL  1  kept  no  account  of  the  time, 
bat  1  am  very  positive,  by  the  contents,  that 
Mr.  Cowper  shewed  me  this  letter,  and  I  read 
it,  bat  by  my  now  remembrance,  it  should  be 
longer  smoe  than  March  last. 

Mr.  Cowper,  It  was  March  last.  That  which 
will  set  Mr.  Marshall's  memory  to  rights  is  this 
other  letter,  which  1  received  at  the  Rainbow, 
when  he  was  by,  and  he  read  it ;  and  it  impor- 
luDJn^  me  to  a  matter  of  this  kind,  I  did  pro- 
dace  it  to  my  brother  and  him ;  they  both 
koew  of  it,  and  both  read  it,  and  that  will  re- 
iresb  his  memory  coneeming  the  date  of  the 
other. 

Mr.  Manhall,  My  lord,  1  was  in  the  coffee- 
house with  Mr.  Cowper  when  he  received  this 
letter;  and  he  afterwards  shewed  it  to  Mr. 
Witliam  Cowper,  at  the  Covent-garden  tavern, 
when  1  was  by. 

CI.  ofArr.  This  is  dated  the  9th  of  March, 
tod  directed  to  Mrs.  Jane  Ellen,  at  Mr.  Har- 
grave's. 

«  Sir  ;  JIfarcA  9. 

'*  I  writ  to  you  by  Sunday's  poet,  which  I 
hope  you  have  received ;  howerer.  as  a  confir* 
mation,  I  will  asrare  you  I  know  of  no  inconve- 
niency  that  can  attend  your  cohabiting  with  me, 
■aless  the  grand  jury  should  thereupon  find  a 
bill  against  u^ ;  but  1  won't  fly  for  it,  for  come 
life,  come  death,  I  am  resolved  never  to  desert 
you ;  therefore  according  to  your  appoiiitment 
I  will  expect  you,  and  till  then  I  shall  only  tdl 
you,  that  I  am  Yours,  &e." 

<*  For  Mrs.  Jane  Ellen  at  Mr.  Haigrave's, 
near  Tem{ile'>bar,  Londoo." 

Mr.  Owper.  If  your  lordship  please,  1  wQl 
Cttdher  prove  this  letter  by  my  brother. 


Mr.  W,  Cowper.  1  can  bear  m]r  brother  wat- 
that  when  he  has  been  advised  to  make 
these  letters  part  of  his  defence  he  hath  ex- 
pressed great  unwillingness,  and  has  said,  no- 
thing but  the  life  of  these  gentlemen  could  in* 
cline  him  to  it. 

My  lord,  all  I  can  say  to  this  matter  is  this : 
I  do  remember,  that  when  she  was  one  tim<*  in 
London,  1  think  it  was  about  a  year  and  a  half 
since,  1  am  not  positive  as  to  the  time,  but 
when  she  was  in  London,  my  brother  came  ia 
the  morning  to  my  chamber  in  the  Temple, 
and  after  some  discourse,  he  told  me  he  bafl 
received  a  letter  from  Mrs.  Stout  that  day, 
wherein  he  said,  she  intended  him  a  Tisit  at  his 
chamber  that  afternoon ;  he  told  me  at  the  same 
time,  that  his  friend  Mr.  Marshall  bad  some 
thoughts  of  her,  and  therefore  for  that,  as  well 
as  other  reasons,  he|vould  decline  receiving  the 
visit  intended  him ;  and  upon  consideratioa, 
this  was  the  method  agreed  upon :  at  that  tim« 
I  lived  with  my  father  in  Halton  Garden ;  and 
this  gentlewoman  having  writ  in  the  same  let« 
ter  1  now  speak  of,  that  she  designed  to  dine 
there,  and  to  come  from  thence  in  the  ^^ft^'' 
noon ; 
itv 

business  e     „  ^  . 

ternoon,  as  in  good  earnest  it  did,  as  he  then 
told  me ;  and  ftom  that  she  may  take  a  hint  of 
my  not  being  at  home,  and  so  save  liereelf  the 
disappointment  of  conung  to  my  Chamber.  I 
told  him  I  would  find  an  opportunity  of  doing 
it  If  I  could.  At  dinner  my  father  happened  to 
ask  roe,  as  he  often  did,  when  I  sa:w  my<bro- 
ther?  I  took  this  hint,  and  said  I  had  seen  him 
at  my  chamber  in  the  mominff,  and  that  he 
was  gone  to  Deptford  that  afteiiioon  about 
some  law  business.  My  k>rd,  Mrs.  Stout  was 
then  at  the  table.  I  no  sooner  said  it,  but  I  oh- 
served  she  changed  colour  presently,  and  rose 
with  her  napkin,  and  went  into  the  backyard, 
and  we  saw  her  through  a  sash-window  ftdl 
into  a  woman's  fit  of  swooning ;  and  they  gave 
her  the  assistance  that  is  usual  in  such  cases. 

My  lord,  the  nekt  thing  I  can  speak  to  is 
this :  The  parliament  sitting  late  the  Friday  be- 
fore the  Monday  of  the  last  assizes  at  Hertford, 
I  came  late  from  dinner,  I  had  dined  about 
seven  o'clock,  as  1  remember;  and  having  oc- 
casion to  speak  with  my  brother,  I  fi>und  him 
out  by  enquiry  at  the  Covent-garden*tavern, 
and  there  was  Mr.  Marshall  of  Lion's-inn  with 
him.  I  had  not  drunk  aboTc  aj^lass  or  two  of 
wine,  but  my  brother  bcjgan  wift  me,  and  iaid, 
1  seldom  trouble  you  with  affairs  of  m'me,  but 
now  I  do  not  know  well  how  to  avoid  It.  1 
have  received  an  importunate  letter,  which  I 
will  shew  you  ;  it  came  from  a  tody,  whose 
name  I  believe  you  will  guess  ;  so  he  pulled  tt 
out  of  his  pocket  and  read  it  so  often,  because  of 
the  oddness  of  the  expression,  that  1  can  say,  I 
am  sure  this  is  the  very  letter  he  shewed  me  at 
the  Covent-garden  Uvem  the  Friday  before  the 
last  assizes;  satth  he,  the  occasion  of  my  shew, 
ing  it,  is  not  to  expose  a  woman's  weakness,  but 
I  would  not  willingly  lie  under  too  manj  oUi- 
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gation^,  nor  engage  too  far ;  noroa  theotlter 
baiul,  would  I  be  at  an  unnecessary  etpence 
for  a  lodging.  Upon  this  subject  there  was 
mme  discourse,  1  think,  foreign  to  this  ptir- 
DoSe,  and  therefore  I  would  not  trouble  your 
lordsbip  with  a  repetition  of  it ;  that  which  is 
material  i^  this ;  1  did  undertake  to  write  to  Mr. 
BarefoQt's  to  dispone  of  his  lodgings/,  where  I 
used  to  be  at  the  time  of  the  assizes,  and  my 
brother  with  me.  I  said  I  would  write  the  next 
day,  heing  Saturday  ;  but  when  1  should  hare 
wnt,  it  was  very  late,  and  I  was  weary,  boing 
then  tied  down  to  the  business  of  parliament  y 
fttui  partly  for  that  risason,  and  partly  in  point 
of  discretion,  which  I  had  upon  my  second 
.  thoughts,  that  it  would  be  better  for  my  bro- 
ther's business  to  be  at  Mr.  Barefoot's,  which  is 
near  the  court,  and  in  the  market- place,  I  did 
jieglect  writing ;  and  though  I  thought  of  it 
abbut  eleven  o'clock,  yet,  as  I  said,  partly  for 
ohe  reason,  and  partly  for  the  other,  I  dicT  not 
write  that  time.  My  lord,  my  brother  could 
know  nothing  of  this  matter  ;  for  I  did  not  see 
him  from  the  Friday  he  shewed  me  the  letter, 
till  he  went  to  the  assizes  ;  ^so  that  he  could  not 
knoff  before  he  was  at  Hertford,  that  t  had  not 
writ.  Mv  lord,  I  say,  as  to  this  letter,  I  am 
sure  be  shewed  me  the  Friday  next  before  the 
last  assizes. 

Baron  HatselL  Let  me  see  that  letter. 
(Which  was  shewn  his  lordship.) 

Mr.  Cawper.  My  lord,  one  or  two  of  the  jury 
seem  to  question  whether  the  letters  are  suffi- 
ciently proved;  for  their  satisfaction,  1  will 
further  prove  them.  Call  Mr.  John  Beale, 
WilHam  Oaker,  and  Mrs.  Low.  My  lord,  Mr. 
Beale  is  one  of  their  own  sect. 


[The  Witnesses  proved  her  hand.] 

yt^ry.  My  lord,  we  are  satisfied. 

Baron  HatselL  I  believe  you  may  ask  lier 
mother,  she  will  tell  you  whether  it  be  her 
daughter's  hand 

Mrs.  Stout!  How  should  I  Icnow!  I  know 
she  was  no  such  person,  her  hand  may  be 
counterfeited* 

baron  HatselL  But  if  it  were  written  in  a 
inore  sober  stile,  what  would  you  say  then? 

Mrs.  Stout,  1  shan't  say  it  to  be  her  band, 
niiless  1  saw  h^r  write  it. 

[Then  the  Letter  was  shewii  to  Mr.  Stout.] 

Mr.  Stout,  It  is  like  my  sister's  band. 

Baron  Hats^L  Do  you  believe  it  to  be  her 
band.? 

Mr-  Stout,  No,  I  don't  beliere  it ;  because  it 
don't  suit  her  character. 

Baron  HatselL  But  do  yon  think  she  might 
not  conceal  fbm  yofi  yrhat  were  Iher  inward 
Hioughts  ?. 

BjLr.  Stout.   Not  ip  such  js  degree  as  this. 

Mr.  Cowper.  Call  Mrs.  Barefoot  and  beV 
maid.  1  desire  they  may  be  asked  whiit  they 
know  about  my  taking  pf  liidgings  at  iheir 
J^ouse. 

]g;uron  iSatselL  This  istakclnfor  granted. 

Mrs.  Var^oot,  When  yoo  came  tp  ^y  hQUfe, 


}  ou  asked  rtie,  if  1  had  rectivdl  a  tetf^  frob 
your  brother  ?  And  I  told  yod,  no. 

9f  r.  Cowper.  What  did  1  say  Id  that  f 

Mrs.  Bartfont.  thetynu  asked  me,  if  I  ex- 
pected you  ?  And  1  told  yoo,  yes,  by  teaaoo  I 
had  heani  nothing  frtfm  yon. 

Mr.  Cnn)/>er.  Where  did  I  knlge  thai  hi^ht? 

Mt^.  BaY^cbt.  1  had  prepared  tb^  led<no^ 
before  you  caiue,  expecting  you  or  Mr.  Cow- 
per your  brother. 

Mr.  Cooper.  And  I  did  come  ? 

Mrs.  Buf-efoot.-  Yes,  as  tou  used  to  do. 

Mr.  Cotvper.  Did  I  seild  for  my  things  from 
th«  coffee-house  P 

Mrs.  Barefoot.,  Tte,  you  did ;  and  t  carried 
thetn  up  in  your  chambier  as  1  used  to  do. 

Baron  AatselL  Where  did  Mr.  Cowper  ditie 
that  day  P 

Mrs.  Barefoot,  Mrs.  Stout  sent  her  maid  (a 
desire  him  to  come  to  dinner  at  tlieir  boote ; 
whether  he  ^ent  thither  or  no,  I  cannot  say, 
but  he  went  oiit. 

Mr.  Copper.  What  time  did  I  come  into  my 
lodging  that  night  ? 

Mrs.  Barefoot,  It  Was  alitUe  after  eteveo. 

Mr.  Cowper.  Yau  are  st^e  t  came  n  a  litde 
after  eleven  f-^Mi%.  Buref.  Yea. 

Mr.  Jones.  By  what  doek  P  By  the  Imrs 
clock?— Mf*.  Bartf.  Yes. 

Mr.  Cowper,  Did  I  go  4ttt  at»y  mare  that 
night?— Mrs.  Barrf.  No. 

Mr.  Colpper.  Is  Toar  maid  tiiere  P 

Mrs.  Barefoot.  Vcs. 

Baron  Haisell.  What  ia  your  nmmt  ? 

Mrs.  HanwiU.  Bliry  HaaW^ll. 

Mr.  CeftDper.  Pray,  what  tine  was  it  I  caoe 
to  my  lodging? 

Mrs.  R&nweU.  Yoa  cn»a  in  a  lillle  alWr 
efeven  o'dock. 

Mr.  Cemptr.  Are  yen  very  poaitive  in  tbst? 

Mrs.  HanwelL  Yes,  I  am  very  yiositive. 

Mr.  Vowper,  What  was  done  heftne  1  mat 
to  bed  ? 

Mrs.  HantpelL  My  tofrf,  I  wmti  «d,  sad 
made  a  fin^,  and  then  f  «same  dowto  sigiiiu,  sad 
then  I  went  up  and  watfoed  Mr.Cowfver'sM, 
abd  then  he  ddSired  aaotbar  Manket,  ami  I 
came  down  for  it ;  and  allthistookmacoasi' 
derable  time :  lAid  Mr.  Cowper  waa  hi  bed  k- 
fore  twelve  o'elock. 

Mr.  Cowper.  Did  I  go  oat  again  tbatai^* 

Mrs.  HaumelL  No,  you  went  out  ao  moie. 

Mr.  Cowper.  No^,  tf  yitar  lorMiip  aieans, 
I  would  explattt  that  part  of  Sarah  n»ik«r 
the  maid's  evidence,  ythere  abe  saya  her  oiit* 
tress  ordered  her  to  warm  the  bed,  and  I  swvsr 
ooMradicted  it.  Your  lordship  observet  (bs 
words  in  the  kst  of  the  two  iettera,  ^  No  tneus- 
venitDoe  can  attend  y our «obabltin^  with  aie;' 
and  afterwards,  *  i  won't  flv  for  h :  for  eooe 
life,  cbmedcMh, )  am  reMved,'  and  aooB.*I 
|iad  rafher  leave  H  to  be  observed,  ihan  make 
the  observation  myself,  what  migiit  be  the  dis- 
pute between  us  at  the  time  >he  maid  spealts 
of.  I  think  it  was  not  necessary  she  should 
be  present  at  the  d^te ;  and  therefcfTe  I  mij^M 
not  interrupt  her  mistrctt  In  ttm  otien  sbe 
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l^^«t  Imt  u  soon  as  ttie  maid  was  }^ne,  I 
made  use  of  these  olrjeclioiis ;  and  i  told  Mrs. 
Stout,  liy^  wliat  accidehl  I  was  oblifi^ed  to  take 
up  my  lodgtoit  ^^  Mr.  Barefoot's,  and  that  the 
family  was  stttinc^  up  for  me.:  that  my  staying 
at  her  lionse  under  these  cireumstanees,  wonld 
in  nrobabttity  proiroko  the  censure  of  the  town 
arid  oAuntry ;  .  and  that  therefore  I  could  net 
stay,  whatever  my  inclination  otherwise' might 
be ;  but,  my  lord,  m^  reasons  not  prevailing, 
I  was  forced  to  decide  the  eootroTersy  by 
going  to  my  lodging ;  so  that  the  maid  may 
swear  true,  when  she  says  I  did  not -contradict 
ber  orders. 

Baron  Hafse//.  I  believe  yon  bare  done  now, 
Mr-  Cow  per  ? 

Mr.  Camper.  No,  my  lord,  I  hare  more  evi- 
dence to  give.  Call  Elizabeth  Spun*.  If  your 
ferdship  pleases  to  observe,  I  have  already 
proved  by  two  witnesses,  that  I  was  actually  at 
Mr.  Barefoot's  a  little  af\«r  eleven ;  so  that  If 
I  was  to  rest  upon  tliis  proof,  here  is  not  the 
least  article  of  time,  in  wiiich  it  can  bo  supposed 
I  was  employod  in  this  mlttter :  but,  says  Sa- 
rah Wftlker,  the  maid,  to  obviate  (1  presume) 
this  evidence  of  mine,  our  house -clock  went 
teter  than  the  town-dock.  Now,  to  answer  this 
too,  1  shall  further  prove  to  vour  lordship,  that 
before  J  came  to  my  lodging,  I  was  at  the 
Glove  and  Dolphin  inn,  where  I  had  a  little 
.account  of  about  six  or  seven  shillings,  as  I 
remember,  ibr  horse-keeping,  and  which  1 
then  paid. 

Mr.  Cotcper,  Do  you  remember  my  coming 
to  your  house, and  at  what  time? 

£.  Spurt.  The  clock  struck  eleven,  jost  as 
you  came  inio-  the  door. 

Mr.  Cowper,  How  long  did  I  stay  at  the 
Glover 

E.  Spurr.  About  a  quarter  of  an  hour. 

Mr.  Cowper.  How  far  is  it  from  the  Glove 
and  Dolphin  to  Mrs.  Stout's  house? 

E,  Spurr.  About  a  quarter  of  a  mile,  or  not 
quite  so  lar. 

Mr.  Cowptr.  Call  Mary  BLingitt,  and  George 
Man,  f  who  not  then  apfMsarilig)  in  the  mean 
time,  1  would  observe  to  your  lordship,  that  to 
go  from  Mrs.  Stout's  house  to  the  place  where 
ahe  was  druwnetl,  and  to  return  from  thence  to 
the  Glove  and  Dolphin,  will  take  up  at  least 
haff  an  hour,  as  1  shall  prOve,  and  then  the 
matter  will  stand  thus?  Says  Sarah  Walker, 
yon  went  about  a  quarter  afWr  eleven ;  but  our 
c^oc^  Went  half  an  hunr  too  fast :  ihen  accord- 
ing to  ber  account,  I  went  three  quarters  ailer 
ten  by  the  town-clock ;  and  if  it  requires  (as  I 
say,  I  shall  prove  it  does)  half  an  hour  to  go  to 
the  place  where  she  ivas  drowned,  and  to  re- 
turn from  thence  to  the  Glove  inn,  that  would 
make  it  a  quarter  past  eleven  when  1  came  to 
the  inh  by  the  town  clock,  whkh  it  was  not; 
and  iff  staid  there  a  quarter  of  an  hour  (whic^ 
is  proved  I  did  not),  it  must  be  half  an 
hour  after  eleven  when  I  oame  to  my  lodging 
b3'  the  same  clock,  which  h  was  not ;  so  that  I 
fliink  this  matter  as  to  the  time  is  very  dear. 
Bfy  lordy  to  prove  the  time  it  requires  to  go 


from  Mn.  Stout's  to  the  place  where  she 
drowned  heraelf,  and  to  return  to  the  Glote,  f 
desire  sir  William  Ashurst  may  be  <^l6d. 

Sir  W.  Aihttrst.  My  hnd,  I  cannot  say  t 
walked  aa  last  as  I  could,  but  I  went  wiA  a 
'gentleman  I  see  kaet  to  satisfy  myself  ^bout 
ttie  probability  of  this  matter ;  1  walked  ao 
people  usually  do,  and  I  found  it  took  up  half 
ari  hour  and  a  minute,  when  1  walked  with 
that  gentleman. 

Baron  BatnlL  Who  was  with  you,  Shr  f 

Sir  W.  Athunt.  Mr.  Thompson  was  with 
me  the  time  I  mention.  1  walked  it  bc^rtr 
with  sir  Thomas  Lane. 

Mr.  inumpsm.  My  lord*  indeed  it  will  take 
a  complete  half  hour. 

Mr.  Cowper:  I  desire  tnr  Thomas  Lane  m^y 
g^ve  yon  an  account  of  the  distance  between 
one  place  and  the  other. 

Sir  T.  Lane.  Sh*  William  Asburst  and  I  M 
Walk  to  the  place  menthmed,  and  we  wem 
carefnl  to  take  notice  of  the  time,  and  it  took  up 
about  three  quarters  of  an  hour,  according  to 
my  observation ;  and  we  did  not  stay  at  all  br 
the  way,  except  just  to  look  upon  the  bospitaf 

Mr.  Cumper.    Now,  mv  foid,  Mary  EJn*^ 

t  and   George  Man,  m  servants  at  the 

love,  ate  come :  pra}^,  Mrs.  Kingkt,  do  yoa 
remember  mv  coming  into  the  Glove  and  JM« 
phin?— if.  Kingitt.  Yes. 

Mr.  Covprr.   How  long  did  I  stay  theref 

ifef.  Kingiit,  About  a  quarter  of  an  boor. 

Mr.  Cowper.   What  was  my  bustneas  thete? 

JIf .  Kingitt.  You  Came  and  enquired  wbal 
yon  owed. 

Baron  Eainll.  What  o'clock  wiw  it  then  f 

M.  Kingtti.  1  thought  it  was  about  eleven  | 
our  other  maid  told  it  eleven. 

Mr.  Jones.  -How  came  you  to  take  notice  it 
the  time? 

JIf.  Kingitt.  She  heard  the  clock  go  eleveoi 
but  f  did  not. 

Mr.  Cowper.  Was  there  any  dilute  aboill 
the  account  ? 

M.  Kingitt.    You  asked  l!he  hostler  bow. 
that  came  to  stand  in  the  book  concerning  tbf 
horse ;  for  you  told  him,  you  thought  you  bag 
paid  sOrae  part  of  it;  and  be  told  you,  yim  bs4  ' 
not. 

Mr.  Cowper.  My  lord,  with  your  lordsh^i^ 
favour,  I  would  ask  George  Man  a  question  tl> 
the  same  point.  Do  you  remember  my  coi^v' 
ing  into  the  Glove  and  Dolphin? 

G.  Man.  Yes. 

Mr.  Cowper.  How  long  Aid  I  stay  there? 

G.  Man.  You  staid  buta  quarter  ofan  hour, 
as  near  as  I  can  guess. 

Mr.  Cowper.  I  will  now  call  a  witness  to 
prove  that  this  maid,  Sarah  Walker,  is  not  so 
cautious  and  careful  how  she  swears,  wb  I 
think  she  ought  to  be. 

tOaM  Bfca.  illapBB.] 

Baron  Hatsell  Pray,  vHierein  ba<b  Baral^ 
Walker  saki  ai^  thiiu^4hat  isiidse? 

Mr.  Cowper.  In  this ;  I  asked  her  when  she 
gave  evidence,  whether  the  went  out  to  acf 
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•11  tbat  Diglit,  ami  wbellMr 
I  did  not  me  to  ittijr  oat  a*iiighli, 
and  wbctbcr  cbe  bandf  bad  oot  uied  to  aay 
aoF  If  yoor  lordship  pleaaes  to  KBicoiber,  SM 
aaid  no.  ^ny-t  Mis.  Minoey  what  bafd  yoa 
htud  Mn,  Stout*!  maid  aajr  ooDcerniag  bar 
vmtcem^  farttcalarly  as  to  bar  itojiog  out  all 


flyght? 
lira.. 


.  Jfiaee.  Sba  batb  aaid,  that  her  miatreai 
did  not  love  to  keep  company  with  Quakera; 
and thataba paid  for  her  oim  board  and  her 
nuid'a ;  and  that,  when  aba  entortainad  any 
iodv,4t  waaat  her  own  diaiga.  And  abe  hath 
aaid,  that  Mn.  Stout  nied  to  aak,  who  ia  with 
you,  child?  and  abe  would  not  tdl  bar;  and 
net  aha  did  entertain  her  frienda  in  the  aum- 
ner-^honae  now  and  then  with  a  bottle  of  wine; 
and  when  her  mother  naked  who  waa  there? 
her  miatrem  would  aay,  bcinf  it  in  here,  I 
nappoae  there  ia  none  out  friada:  and  after 
Ihe  company  waa  gone,  abe  naed  to  make  her 
«Dother  bdiere  that  abe  went  to  bed;  but  abe 
aiaed  to  go  out  and  take  the  key  with  her,  and 
•ometimea  ahe  would  go  out  at  the  window ; 
and  ahe  aaid  particularly,  one  time  she  went 
out  at  the  ffarden  window,  when  the  garden 
door  waa  locked,  and  that  ahe  bid  her  not  ait  up 
for  her,  for  ahe  would  not  come  in  at  any  time. 

Bacon  Hmtiell.  Did  ever  Sarah  Walker  tdl 
you  thai  Mn.  Stout  staid  out  all  night  ? 

Mrs.  Minee.  She  hath  aaid,  ahe  could  not 
Idl  what  time  abe  came  in,  for  ahe  went  to 
bed. 

lUx.Ccnper,  Now^  if  your  lordship  please, 
I  will  prove  to  you,  if  it  may  be  thought  ma- 
terial, that  Gofivy,  at  whoae  bouse  these  gen- 
tlemen lodged,  ahould  say,  that  if  I  bad  visited 
Mn.  Ston^  none  of  all  tnis  had  been  (upon  ao 
little  an  omission  it  seems  did  this  proaecution 
depend).  To  which  I  give  this  anawer,  my 
lord ;  I  never  did  once  go  to  viait  her  in  my 
liie,  ahe  knows  it.  Now,  for  a  man  officiously 
to  make  a  new  viait  in  the  time  of  the  assizes, 
<Mie  engaged  in  business  as  1  was,  and  eape- 
dally  upon  ao  melancholy  an  occaaion ;  I  say, 
for  me  to  go  officiously  to  see  a  woman  I  never 
bad  the  least  knowledge  of,  would  have  been 
.  thought  more  strange  (and  justly  might  have 
been  ao)  than  the  omission  of  tnat  ceremony. 
For  my  part,  I  cannot. conceive  what  Mr, 
Gurrey  could  mean,  thia  being  the  case,  by 
saying,  that  if  J.  had  visited  Mn.  Stout,  no- 
thmg  of  this  bad  happened. 

Baron  HatHll.  Mr.  Cowper,  he  is  not  the 
proaecutor,  I  think  it  is  no  matter  what  he 
nid. 

Mr.  Cowper,  I  take  it,  my  lord,  with  bumUe 
submission,  it  is  material,  as  he  is  a  principal 
witness  against  tb^se  gentlemen ;  and  tlie  ra- 
|her,  for  that  he  now  pretends,  that  what  he 
did  was  out  of  conscience.  My  lord,  I  have 
Mly  one  thmg  mora  to  say,  I  know  not  whe- 
ther it  will  be  reqnisito  for  me,  or  no,  to  give 
•Mne  account  of  myaelf.  Sir  WiUiam  Asbunt, 
ifyou  please. 

Sir  W,  Athurtt.  My  lord,  if  I  had  not  had  a 
good  opinion  of  this  gentleman,  I  had  not  come 


to  hear  thia  cause,  which  baa  made 
ao  graat  a  noise  all  Bngland  over. 

fiaron  HatselL  But  what  do  yoo  aay  aa  to 
Mr,  Cowper'a  repotatiMi,  Ibr  which  yon  are 
called? 

Sir  W.Askurtt.  I  alwaya  thought  Mr.  Cow- 
per.to  be  a  geotlenum  of  singular  humanity 
and  inktgtiiy ;  be  is  antiffioer  m  London,  and 
aa  to  hia  management  of  his  office,  I  think  no 
man  ever  performed  it  better,  or  baa  a  better 
reputation  in  the  place  where  he  lives. 

Sir  r.  Lame.  My  lord,  I  caase  hither  an 
purpoaeto  own  this  gentleman,  and  indeed  be 
deaervea  to  be  owned  by  hia  friends,  and  these 
that  know  him ;  hia  character  ia  altogether 
untainted  with  us,  he  baa  gained  a  good  repo« 
tation  in  the  bosineBB  wherein  he  is  concerned, 
he  baa  behaved  himself  in  his  office  which  he 
holds  of  the  citv  of  London  very  honestly  and 
wdl ;  I  never  Imew  him  discover  any  ill  na- 
ture in  bis  temper;  I  think  he  cannot  be  ans- 
pected  of  this  or  any  other  act  of  barbari^. 

Mr.  Camper,  My  lord,  in  the  next  pUce  I 
would  call  Mr.  Cox,  who  has  the  honour  to 
serve  in  parliament  for  the  borough  of  South- 
wark,  and  has  been  my  near  neighbour  them 
eiji^t  or  nine  yeare.    If  yon  pleaae,  Mr.  Cox, 

r've  an  account  what  reputotion.and  character 
have  in  that  place. 

Mr.  Cor.  My  lord,  1  live  in  Sontfawark, 
where  Mr.  Cowper  lives :  I  have  lived  by  liim 
eifi^bt  or  nine  yean ;  I  know  him  to  be  a  persoo 
of  integrity  and  worth,  all  the  neigfahoun  court 
hia  company.  I  take  him  to  have  aa  mnefa 
honour  and  honesty  as  any  gentleman  whatH»- 
ever ;  and,  of  all  men  that  I  know,  he  would 
be  the  last  man  that  I  ahould  suspect  of  such  a 
fact  as  this  is  :  I  believe  nothing  in  the  world 
oould  move  him  to  entertain  the  least  thought 
of  so  foul  an  act 

Mr.  Cowper,  Mr.  Thompson,  I  desire  yoo 
would  be  pleased  to  give  an  account  of  what 
you  know  of  me  ? 

Mr.  Thompton.  If  you  pleaae.  my  lord,  tbe 
first  acquaintance  1  had  with  Mr.  tiowper  was 
in  our  childhood,  I  bad  the  honour  to  go  to 
Westminster  school  with  him  ;  I  did  not  re- 
new my  acquainumce  with  him  till  about  ^tt 
yean  ago ;  since  that  time  1  have  been  often 
with  him,  and  have  several  times  had  oocaaioa 
to  ask  his  advice  in  matten  relating  to  his  pro- 
fession ;  and  I  think  no  man  more  fiuthful  ia 
tbe  service  of  bis  client  than  he  is,  and  I  am 
sure  he  is  very  deserving  of  the  esteem  of  aoy 
man,  and  I  believe  he  never  enfeertamed  a 
thouffht  of  so  foul  and  barbarous  a  fiM;t  aa  this, 
of  which  he  is  accused. 

Bsron  HatselL  Mr.  Marson,  you  have  heard 
the  evidence,  what  do  you  say  to  it  ? 

Mr.  Marson.  My  lord,  our  bnsineaa  at  Hert- 
fi>rd  was  this :  Mr.  Ellis  Stephens  and  I  west 
down,  he  is  clerk  of  the  papen  of  the  King's- 
bench,  and  Mr.  Rogen'  is  steward  of  tbe 
King's-bench,  and  it  was  their  duty  to  wait 
upon  my  lord  chief  justice,  with  the  marshal  of 
the  KingVbench,  out  of  town  ;  and  on  Moo- 
day  morning  we  went  to  my  lord  chief  jostioe't 
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house  in  Lioooln't-Inn-fidds,  as  we  used  to 
do,  aod  there  set  oat ;  but  I,  beins^  an  attorney 
of  tbe  boronffh  ootirt,  ^oulA  not  with  any  con* 
▼enienoe  go  farther  with  them  than  to  a  place 
which  I  think  is  called  Kingshmd,  and  there- 
lore  I  retamed  to  iny  bnsinesa  in  Soothwark, 
where  I  attended  the  oonrt,  as  was  customary 
and  necesaary  for  me  to  do,  and  set  fordi  from 
thence  at  fMSt  four  in  the  afternoon :  by  the 
way,  as  I  remember,  about  Waltham*Cnas,  I 
met  one  Mr.  Hanks,  a  clergyman  of  my  ac- 
quaintance, who  had  been  likewise  to  attend  my 
lord  chief  jitttioe  to  Hertford,  and  was  return* 
io^  from  thence ;  with  some  persuasion  I  pre- 
▼atled  with  him  to  go  back  again/ with  me  to 
Hertford,  telling  him,  1  did  not  know  the  way ; 
and  we  ^loped  eirery  step  of  it,  because  night 
was  coming  on ;  it  was  about  eight  o'clock 
when  we  came  in.  Mr.  Hanks  and  1  fimnd 
the  marshal,  Mr.  Stephens,  Mr.  Rogers,  Mr. 
Butkin,  and  others  of  the  marshal's  aoqnalnt- 
aaee,  at  the  coffee-house ;  and  truly  when  I 
came  m,  I  mi^t,  for  aught  I  know,  be  in  a 
sweat  with  riding  so  hard  as  we  did,  but  even 
then  1  was  not  in  such  a  sweat  as  the  witness 
would  have  it.  My  lord,  we  went  from  thence 
to  the  Glore  and  Dolphin,  and  stayed  there  till 
about  eleven  o'dock.  Mr.  Rogen  and  I  had  a 
diapote  who  ahould  lie  with  Mr.  Stephens  at  the 
now  witness  Mr.  Qurrey's;  at  last  it  was 
agreed  between  us  to  go  to  Gorrey's  to  see 
what  convenience  he  could  make  for  us,  and  to 
drink  a  glass  of  wine  at  our  lodging ;  but  after* 
wards  it  came  in  Mr.  Rutkin's  head  that  he  was 
to  lie  with  the  marshal,  and  fn  that  reason,  he 
said,  he  would  go  back  again ;  and  aoooidingly 
be  went,  and  Blr.  Hanks  with  him,  after  they 
bad  seen  us  into  our  lodffings,  and  Mr.  Ste- 
phens, Mr.  Rogers  and  1  drank  three  bottlea  of 
wine  together,  Mr.  Gorrey,  our  landloni,  was 
sent  to  fetch  it ;  and  afterwards  in  jocular  con- 
▼eraatioo,  I  believe  Mr.  Stephena  might  ask  Mr. 
Gurrey  if  be  knew  one  Mn.  Sarah  Stout?  And 
the  reason  i^hy  he  asked  that  question  our  wit- 
ness will  explam.  I  believe  he  might  likewise 
ask,  what  sort  of  woman  ahe  was?  and  possibly 
I  miffht  say  the  words,  My  friend  may  be  in 
withner,  thouffh  1  remember  not  I  did  say  any 
thing  like  it ;  but  I  say  there  is  a  possibility  H 
might,  because  I  had  heard  she  had  denied  Mr. 
Mmhall's  suit,  and  that  might  induce  me  to 
say,  My  iriend  may  be  in  with  her,  for  all  that 
I  remember.  I  confess  Mr.  Rogen  asked  me 
what  money  I  had  got  that  day,  meaning  at 
the  borough  court?  1  answered,  fifty  shillings; 
saith  he,  we  have  been  here  a  apending  our 
money,  I  think  yon  ought  to  treat  us,  or  to 
that  purpose.  Aa  to  the  bundle  mentioned,  I 
had  no  such,  except  a  |Mir  of  aleeves  and  a 
neckcloth.  As  to  the  evidence  which  goes  to 
words  spoken,  the  witnesses  have  froimil  in- 
dentions ;  and  as  they  have  wrested  and  im- 
proved the  instances  I  have  been  particular  ih, 
so  have  they  the  rest,  or  otherwise  forged  them 
out  of  their  own  heads. 

fiaroa  HattclL  Mr.  Rogm,  what  do  y^n 
sajtait? 


Mr.  Ragin,  We  came  down  with  the  i 
shal  of  the  King^s-bench,  it  rained  every 

ends 


of  the  way,80  that  my  spatterdashes 
were  ftun  to  be  dried ;  and  it  raining  so  hard, 
we  did  not  think  Mr.  Marson  would  have  oom^ 
that,  day,  and  therefore  we  provided  but  ona 
bed,  thoi^  otherwise  we  should  have  provided 
twot^and  were  to  give. a  crown  for  our  night'e 
lodging.  We  went  ftom  the  ooffee-house  to  the 
tavern,  aa  Mr.  Marson  has  said,  and  from  the 
tavern  the  next  way  to  our  lodging,  where 
there  was  some  merry  and  open  dii^urse  of 
this  gentlei^oman ;  butl  never  saw  her  in  my 
life,  nor  heard  of  her  name  before  abe  watf 
mentioned  there. 

Mr.  Stepheni.  We  never  stured  from,  one 
another,  but  went  along  with  the  marshal  irf'the 
Kii^a-bench,  to  accompany  my  lord  chief 
justice  out  of  tbwa»  as  is  usual. 

Baron  HaUell.  I  thouffhi  it  had  been  as 
usual  for  him  to  go  but  half  the  way  with  my 
lord  chief  justice. 

Mr.  Robert.  They  geneially  return  back 
after  they  have  gone  half  the  way,  but  some  of 
the  head  officers  go  throughout. 

Mr.  Stfphetu,  It  was  tbe  first  circuit  after  tba 
M  came  into  his  office,  and  that  is  the 


her 


marshal 

reason  the  marshal  went  the  whole  way, 

Baron  Sat$eU.   Did   not  you  talk  of 
oourthig  daya  being  over  ? 

PrtioJiers.   Not  one  word  of  it  i  we 
lutely  deny  it 

]l6.  Stepkeiu.  I  never  saw  her. 

Mr.  Jones.  Mr.  Marson,  did  you  ride  in  boots  t 

JAr.Marmn,  Yes. 

Mr.  Jpset.  How  came  your  ahoes  to  be  wet  P 

Mr.  Morton.   I  had  none. 

CaU  Mr.  Heath,  Mr.  Hunt,  and  Mr.  Foster. 

Mr.  Manott.  Mr.  Hunt,  will  you  please  te 
acquaint  my  h>rd  and  the  jury  with  what  dis* 
course  we  had  on  Sunday  night  before  the  ap- 
'  sixes,  at  the  Old  Devil  tavern  at  Temple-bar  P 

Hunt.  On  Sunday  night  I  happened  to  be 
in  company  with  Mr.  Marson,  and  three  or 
four  more  of  Clifford's-inn,  and  there  was  a 
discourse  of  the  marshal's  attendii^^  my  lord 
chief  justice  out  of  town  to  Hertfordy  and  Mr. 
Marson  said,  '  It  may  be  the  marshal  may  re* 

*  quire  my  waitin|f  upon  him  too ;'  and  the 
whole  company  bem^  known  to  Mr.  Marshall, 
and  there  being  a  discourse  of  Mr.  Marshall^ 
courting  of  Mrs.  Stout,  saith  one  of  the  com- 
pany, *  If  you  do  go  to  Hertford,  pray  enquire 
'  after  Mr.  Marshall's  mistress,  and  bnng  us  an 

*  account  of  her.' 

Mr.  Jones.  Who  was  in  company  ? 

Iftta^.  There  was  Mr.  Heath,  Mr.  Foster, 
Mr.  Maison,  Mr.  Stephens,  Mr.  Bever,  and 
Mr.  Marshall; 

Mr.  Manon.  Now  it  was  thii  discourse  that 

give  us  an  occasion  to  talk  of  thi^  woman  at 
unrey's  house,  which  we  did  openly  and 
harmlessly.  Mr.  Foster,  do  you  remember 
any  thing  of  our  talking  of  this  gentlewunuui 
on  Sunday  night? 

Foster,  Yes ;  I  and  they  wereklking,  tfiat 
they  should  go  to  Hertford  the  next  day,  te 
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tMil  OB  tkt  Bunhal,  m  conpliiDCBt  to  mj  lord 
diief  jMtiM,  Mid^wfiirM  HerdMs  tad 
thope  Moi^a  report,  Ibat  Mr.  if  aMiwU  courted 
this  woman,  we  put  it  in  a  i«rtiD|r  way,  «  Pray, 
*•  enquire  aftor  Mr.  Marshall'i  wm 
'^  the  match  goef  oo ;  for  there  wav 
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oobrt»  and  diverted  ounelvee  tiU  abwtfirTeo 
o'dock ;  and  between  seven  and  ei^l  o*c1<mJ[ 
eaoBe  Mr.  Maraoo  and  Dr<  Hanks  to  lowii,  and 
than  we  agreed  lo|sn  to  the  IMf^D  tad  Gio«e 
to  drink  a  glam  oi*  wine:  the  maiahal  weni  to 
see  an  aodent  gipiitKemaD,  and  we  went  to  die 
'gers  between  him  and  the  coospany,  who    Dolphin  and  Glove,  and  staid  there  tiU  past  tm 

■  shodid  be  married  first  i"  And' so,  ra  a  jocolar  o'doek,  and  ailer  the  reckoning  was  pahl  «e 
way  it  went  about,  and  Mr.  Marion  or  Mr.  went  with  tiiem  to  tKeir  lodging,  with*  denga 
fltephens  said,  <  They  wouM  do  their  eodea-  to  talce  a  j^bMS of  wine;  but  thee  1  cpMidered 
<  vodr,  and  they  would  enquire  after  the  lady,    I  was  to  he  with  the  marshal,  sad  for  that  res* 

■  and  give  as  good  an  account  of  her  as  they  son  1  resolved^  not  to  go  in,  but  came  away, 
*  eoidd.'  and  went  to  the  BuU^ion,  and  drank  part  af  a 

Mr.  BUphtnM,   If  yoii  please,  my  levd,  we    pint  of  wine,  and  afterwards  went  to  the  neit 
wiU  call  another  to  this  purpose. 

Baron  Eeimll.   No,  I  think  yoa  need  not, 
Ibr  it  seems  not  materisL 


(Then  Mr.  S,anks  was  called.) 

Hiunki,  I  eame  as  far  as  Wakham's-eross 
to  watt  upon  my  lord  chief  justice ;  1  stoyed 
there  till  about  four  or  five  o'clock,  and  then 
net  out  for  London ;  and  1  met  with  Mr.  Mar- 
oon, who  importuned  me  to  go  back  with  him 
to  Hertford ;  and  aoeordiogly  1  did  so,  and  we 
came  in  about  seven  or  eight  at  nigfht,  and  we 
enquired  after  the  marBnal  of  the  King*s- 
bench,  and  where  he  had  set  up  his  hones, 
and  we  found  him  in  the  cofiee-liouse  iust  by 
the  court,  and  we  went  and  set  up  our  horses, 
and  came  again  to  him ;  from  theace  we  went 
to  the  Glove  and  Dolphin  tavern ;  these  three 
jfentlemen  and  the  marahal,  and  one  Mr.  Rut- 
«ro  came  afterwarda  to  us,  and  we  ataid  till 
idwut  eleven  at  the  Glove  and  Dolphin. 

Mr.  Mar$on.  Do  you  lemember  how  we  rid  ? 

IfaaAEf.   Yes,  verv  hard. 

Baron  HatitU.  What  tinoe  did  you  come 
hito  the  tavern  P' 

ffonAt.  Between  seven  and  eight,  as  I  re- 
member. 

Baron  HatseU,  And  did  yen  stay  there  till 
past  eleven  r 

Hanks.  Till  about  eleven,  little  mora  or  lem ; 
trewent  away  together  in  order  to  dfiak  a  glass 
of  wtne  with  them  at  their  lodging ;  but  Mr. 
'Rntkin  ooosideriny  that  he  was  to  drink  a  gkss 
of  wine,  and  Ke  wHh  Ihe  marshal,  thought  it 
wpuld  distutb  the  marshal ;  '  So,*  saith  he,  *  I 
*  win  not  go  in  $'  but  we  saw  them  go  into  their 
'lodgings,  and  returned  to  the  Bull,  where  we 
cat  part  of  a  fowl,  and  I  Was  never  out  of  Mr. 
IMarson's  companyaH  that  time. 

Mr.  Morssn.  When  you  took  your  leave  of 
me,  do  not  you  remember  that  the  door  was 
clapped  tof—>HanAi.  I  cannot  renumber  that. 

Mr.  Mjwma.  Mr.  Gurrey  saith,  I  never  went 
oat  after  1  came  home.  Mr.  Ruikin,  pray, 
.give  an  account  to  my  lord,  and  the  gentlemen 
<^ the  jury,  of  vrfaatyou  Imow  of  my  coming 
to 'Hertford  f 

Ruthin.  My  tord,  I  eame  to  wait  on  the 
marshal  of  the  ILing's-bench  to  Hertford,  and 
"When  we  were  come  to  Hertford  we  fot  up  our 
horses  at  the  Bull«  and  made  ourselves  a  Jittle 
dean;  we  went  to  ^nrch,  and  dined  at  the 
i^an,  ai4  thai  we  walked  in  «od  ahook  the 


to  the  BttU-imi,  where  1  ky  with  tha 
mawhal. 

Mr.JoMs.  What  time  did  the  genUemenp 
to  their  todging? 

Ruikin.  1  am  not  positive  aa  to  that,  baft  I 
befieve  it  was  about  eleven  o'ctock. 

Mr.  Marmn.  If  year  lordship  pleasm,nsBr 
I  will  call  some  persaiM  to  give  an  aooonalof 
ma.    Mr.  Cox. 

Cox.  IhavokaownMr.Mamooaloaglinie, 
and  had  always  a  good  opioioa  of  him;  1  da 
not  believe  5,(KI0i.  would  tempt  bim  to  do  aaab 
aftwt. 

Mr.  Jlerastt.  Captain  Wiae»  I  dome  ym 
wouM  please  to  speak  what  you  kimw  of  am? 

Mr.  Camper.  My  lord,  beeauae  theie  ava- 
tiemen  are  strangers  in  the  cxMHitry,  1  thiak,  if 
in  taking  an  account  of  any  evidenee  for  mysdf 
there  is  any  tiling  occurs  to  me  that  they  wnj 
haveajustadvamageof,  I  thiak  loughtaotto 
coaceal  it,  for  I  am  as  much  oonceroed  to  jw* 
tify  their  iaaooeoce  as  my  own.  Ttie  pnoopil 
witoem  againat  them  is  one  Gprrey ;  sad  I 
will  prove  to  you,  that  aiace  he  appeared  in  tUi 
court,  and  gave  bis  evideace,  be  went  out  is  a 
triumphant  manner,  and  boasted,  that  ha»  hf 
his  maaagemeat,  had  done  moce  against  thev 
gentlemen  than  all  the  proaecator'a  witocans 
could  do  besides.  To  add  to  that,  I  have  aao- 
ther  piece  of  evidence  that  I  have  beee  jostafr- 
qoaiated  with :  my  lord,  it  is  the  widow  Davii, 
Guney 'a  wife's  sister,  that  I  would  caH. 

Ma|or  jLaas.  My  iord,  I  have  known  Mr. 
Marson  ever  since  he  was  two  yeaie  old,  aas 
never  saw  him  but  a  civiliaed  maa  ia  my  life; 
he  was  well  bred  up  amon^  us,  aaMl  1  never lav 
him  given  to  debauchery  m  all  nay  life. 

BtunmHatseil.   Where  do  you  4ive  f 

M^or  Lane.   In  South  work,  my  ford. 

Baron  HoiM.  Well,  wha  do  you  say,  Mn. 
Davis  f 

Mrs.Dsvif.  I  came  to  the  house  wbem  tbrni 
gentlemen  lodged  $  I  was  in  abiiut  half  so  boor, 
and  my  aiater  aSked  me  to  air  two  or  tbrae^ 
of  slieeto:  when  1  bad  aired  the  sbcels,  ato 


asked  me  to  go  up  aod  help  to  lay  them  oa; 
and  before  I  had  laid  them  oo,  theeegaodeMi 
came  into  the  room. 

Baron  Off aetf.   What  hew  P 

Mrs.  Dem.  By  the  Mue  of  mjr  gelagMl 
again,  I  believe  it  mighthe  afboalteB,or  fovt- 
ifiog  better,  aed  they  draalk  these  ysna  d 
wipe,  and  they  had  some  bread  aad  baltiraea 


fiir  the  Mmdtr  rfMrs.  Sarah  Stiut. 
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ebcew  carried  ap,  aodMtliey  mm 

ind  after  n^  brother  weftt  to  Mcfa  Mr.  6ape» 

thit  lay  it  bn  houfeey'from  HiMSkley'c. 

Mr.  Ccwper,  ]4»iilybeg>  leave  to  obserre, 
that  Gurre^  denied  thet  be  went  for  him. 

Banm  UmiuU.  Ay;  b«t this signitiee very 
little,  whether  it  he  true  or  false. 

Mrs.  Davit.  The  next  day  after,  Uieae  (^eil- 
tkmeo  were  about  the  town ;  aod  ihe  said,  she 
Hid  believe  they  were  come  to  clear  a  youn^ 
nao  (a  minialer'a  son)  that  was  tried  at  the  bar 
for  robbion^  ^^^  n^^l  *  '  •skeA  why  she  thonifht 
so?  8be  said,  abe  was  sore  of  it:  and  I  asked 
ker,  How  abe  eoak)  be  sare  ol'it,  when  she  was 
aevfrtoldeo?  Why,  aaid  I,  do  they  aocuae 
these  gentlemeD  ?  They  ought  rather  to  take 
sp  the  geotleman  that  wasjwith  Mrs.  Stout's 
maid ;  sod  she  said,  If  they  took  op  Mrs. 
Htoiit's  maid,  they  should  have  sever  a  wit- 
ness.    , 

BaroD  Ha^jf //.  Who  was  that  that wasUlk- 
ifiSr  with  Mrs.  Stout's  maid  ? 

Mn.  Daw.  I  do  not  know,  hot  she  said  site 
did  Bot  like  their  actions ;  aod  therefore  she 
onicht  lo  have  been  examined  who  she  was 
with. 

Capt.  Wm,  I  have  known  Mr.  Marson  se- 
veral years,  and  he  is  a  peraoa  of  as  fair  repu- 
tation as  any  in  the  Borough. 

Reading,  i  have  been  acquainted  with  Mr. 
^lanoQ  SO  years,  he  lives  near  the  house  where 
I  DOW  do:  he  has  a  general  good  character 
UBoeg  his  neighbours,  for  a  fair  man  fn  hia 
pnctioe,  an  honest  man,  and  a  man  of  good 
conversation. 

BaxoD  HatteiL  WeH^  Mr.  Stf^hens,  what 
do  vou  say  P 

Siephent.  I  desire  sir  Robert  Austin  to  give 
an  account  of  me. 

Sir  R.  itftiltn.  I  have  known  Mr.  Stephens 
^an^  yscirs ;  his  brother  is  captam  in  a  neigh- 
oounog  country  ;  be  is  reckoned  not  only  an 
aweai  man  in  his  practice,  but  has  the  ffeoeral 
character  of  a  good-natured  man  ;-  aod  ne  is  so 
tar  from  being  a  person  likely  to  do  such  ao 
*ctioQ^  that,  for  a  younger  brother,  he  was  very 
well  provided  tor;  bis  father  leil  him  1,000/. 
«Qd  be  is  clerk  of  the  papers,  which  is  reputed 
^ordi  100/.  a  year,  aod  is  in- good  practice  be- 

J^tynum,  I  have  known  him  seveial  years, 
^  he  has  the  same  reputetMo  air  Robert  has 
giTeo  him. 

Sir  /.  Shaw.  I  know.Mr.  Stephens,  aod  hia 
brother  captain  Stephens:  as  to  th'is  geotle- 
"^f  be  hath  always  behaved  himself  well  m 
<Hif  country,  and  hath  the  character  of  an  ho- 
'^^  gentleman. 

•fivoM.  l^have  known  him  lor  these  eight 
T^t  and  to  be  a  very  civil  person,  and  well 
educated,  aod  never  heard  but  a  good  eha- 
Ij*^  of  him :  1  have  also  knowh  Mr.  Marsoo 
^^^  ten  years,  aod  never  saw  any  ill  by  him, 
^  do  baiievo,  that  he  or  the  other  would  not 
a«re  doo^stich  aa  ill  thing  to  have  gained  this 
•oontry.       ,  *  ' 

^ffnkoe.  My  aofd,  Mr.  SttthoM  wai  ny 


A.1^. 
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derk,  and  ^he  behaved  himself  rery  boneatly 
with  me.  And  since  that,  I  have  kept  a  cor-- 
res|iODdeoce  with  him,  and  I  believe  he  would 
oot  do  such  a  thing  for  all  the  wori«l. 

Baroo  HaiselL  Call  somebody  to  speak  4br 
Mr.  Rogers,  if  there  be  any. 

Evam.  My  lord,  Mr.  Rogers  hatli,a  general* 
character  in  Sonthwark,  fbr  a  very  honest  mao. 

Mr.  \Ro^erf.  Pray  call  Mr.  Lygoe.  Sir,' 
pleaae  to  give  my  loitl  and  the  court  an  tcooant 
what  you  know  of  me. 

'  Lygoe.  My  k>rd,  1  have  known  all  the  three 
gemlemen  at*the  bar^  but  particuHnrly  Mr.  Ro- 
gers and  Mr.  Stephens,  from  their  infancy.  €. 
nave  employed  tnem  both  in  business  sevecal 
times,  and  always  found  them  thir  practisers ;' 
and  believe  neither  of  them  woaki  be  guilty  of 
doioi^oii  til  act 

Mr.  Bagert.  GallMr.  Thurtby.  Sir,  pray 
give  the  court  an  acooant  how  1  behaved  no^- 
self  in  your  service. 

Baron  Hattell.  Come,  Mr.Thuriby,  what 
do  yon  say  of  Mr.  Rogersf 

thurUnf,  My  lord,  Mr.  Rogers  lived  with 
Ihe  about  eight  years,  in  which  time  I  fine- 
qoently  trusted  htm  with  very  great  sums  of 
money ;  I  ever  Ibnnd  him  just  and  fskhfii], 
and  cannot  believe,  that  any  money  cooM  tempt 
bim'  to  do  an  act  of  this  kind. 

Mr.  Jones. '  Mv  lord,  we  iosist  upon  it,  that 
Mr.  Cowper  hatn  given  a  diflRerent  evidence 
nowfmm  what  he  did  before  the  coroner;  for 
there  he  said  be  never  knew  any  dielpaction,  or 
love-fit,  or  other  occasion  she  had  to  pot  her 
upon  this  extracvagant  action.  Now,  here  he 
comes,  and  would  have  the  whole  scheme  tum-^ 
edupoo  a  love-fit.  CallJohn  Mason.  (Who  was 
sworn.) 

Baron  EatkU.  What  do  yon  say,  Sir,  to 
this  matter? 

Mr.5/oti/.  When  Mr.  Cowper  was  examined 
before  the  coroner,  be  was  aaxed.  If  he  knew 
any  reason  why  she  sliould  do  such  a  thing  f- 
and  be  said,  she  was  a  very  modest  woman, 
and  he  knew  no  cause  why  she  should  do  Ouch 
a  thioff  as  this.  John  Mason,  was  you  by 
when  Mr.  Cowper  gave  endenoe  berore  the 
coroner.^ — Jfoiofi.  Yes. 

Mr.Joaec   What  did  he  say  P 

JUoton.  He  said  he-did  not  know  any  thing 
was  the  cause  of  it,  but  she  was  a  aery  modest 
person. 

Mr.  Jimet,  Was  he  upon  hie  oathf 

JMisson.  Yes,  he  was. 

Baron  Ho/«e//.  When  did  he  aay  thist 

Afofeii.  It  was  the  same  day  she  was  fomid. 

Mr.  Jona.  Did  they  ask  him  any  (|uestMm, 
if  he-knew  any  person  that  she  vras  in  tova 
with? 

fie  said  hehnewbut  of  one,  and  hie 
MarahaU,  and  Mr.  MarsbaU  toM 
bim«  That  he  was  always  repulsed  by  her. 

Mr.  Stout.   I  desire  John  Archer,  may  bo 
naked  the  same  question.    (Who  was  sworn.) 
Mr.  Joiief.  Was  you  pmeot  with  tho  ob- 
toner's  inquest? 
J.Anhir.    Yag. 
40 
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WU.Jmm.   Was  Mr.  Cawper 
tbem  ?-*/.  Arck^r.  Yet,  be  wm. 
^  Mr.  JMieL  Wbaldidlieaftj 
Stoot  then  ? 

J.  .ircAcr.  Tliqr  asked  bin,  If  be  knew  ut 
«ooMioD  for  Mrs.  Stool's  4mA  f  Afid  ba  isid, 
Ipa  know  ootbiiig  of  it,  or  of  My  tellers. 

Mr.  Comper.  Ths»  I  most  eott  ovor  tbe 
whqle  ooioMr's  inqasit  !•  prove  tbo 

VmnHaUeil.   J>id tbty ask biss 
lettersf 


iDff  any  letters  r 

J^jUeker.  Tbty  askedhin.  If  beknew  of 
any  tbing  tbal  migblba  tba  ooeapsii  of  bar 
^athP 

Baitm  HoiseO.  I  ask  yoo  agaia,  if  tbqr 
asked  bimif  bekDewofanylellcnP 

J.Arc^.  Mybird^IdoiiotreBMiberlbat 

Mr.Stoui.  Iiroiildbavecalladaoaiieoftba 
lionioer's  ioqonti  but  I  was  slopped  io  it 
.  Jurymam.  We  bare  Cakea  mimilas  of  wbat 
has  passed :    If  your  kNrdsbip  please  we  will 
withdraw. 

BaroB  Hatwdl.   Tbey  ansl  make  as  and 

Mr.  Joaer,  If  your  lordship  please*  we  wil 
call  DBe  witoess  to  fabif^  ooe  piece  of  tbcir 
evideiioe,Mid  tbal isone  widow  Lsikio.  (Wbo 
lR«s  sworn.) 

Mr.  Jones.  Do  yon  remember  one  Mr.  Rat* 
kin  hmg  at  yoor  booii;? — Ijtrkin.  Yes. 

Mr.  Jme$.  At  wbat  time  did  be  eonse  in  ? 

Larkin,  Between  nine  and  ten  of  tiK  doek. 

Mr.  Jonei.  Was  this  macdial  tben  in  tbe 
liouse? 

Larkin,  No ;  tbe  marsbal  did  not  oome  till 
near  an  bour  after. 

Mr.  Jones,  Did  not  he  go  ont  afterwards  ? 

Larkin,  Not  that  I  know  of. 
.  Mr.  RiUking,    1  am  satisfied  it  waa  past 
eleren  when  1  came  in. 

Baron  HaUell,  It  is  likely  it  may  be  true ; 
lor  I  believe  tbey  did  not  keep  veiy  good 
boors  at  that  time. 

Mr.  Stout,  I  desire  to  call  some  witnesses  to 
mysbter's  reputalioa. 

llr.  Jones.  My  lord,  they  would  call  wit* 
Besses  to  this  gentlewoman's  repotaiion ;  I  be- 
liere  tbe  whole  town  would  attert  Ibr  that,  that 
she  was  a  woman  of  a  good  reputation.  In- 
deed they  have  prodoeed  aome  letters  without 
a  name,  but  if  tbey  insist  upon  any  thing 
against  her  reputation,  we  must  call  our  wit* 


Baron  HatseU,  I  beliere  nobody  disputes 
that ;  she  might  be  a  virtuona  woman,  and 
b»r  braiiis  mi^t.be  turned  by  her  pasinoo,  or 
iome  distemper. 

Gentlemen'  of  tbe  jurT»  yoo  bave  beard 
a  very  long  eridence.  1  am  sore  that  tOu 
cannoi  expect  tbAt  I  abould  sum  it  np  folly ; 
but  I  will  take  notice  of  aome  tbings  to  yoo 
that  1  think  are  most  material;  aodifloBNt 
any  thing  that  is  material,  1  would  desire  Mr. 
Jones  (that  is  counsel  fbr  tbe  king)  and  Mr. 
Gowper  to  put  n»r  in  mind  of  it. 

The  indictment  against  the  pnaooem  at  the 
bar  is forn Tory gteal orime, it u  ibr 


iaoMef  ibewM 
Too  are  toosMidcrfin 
bave  beard  tonieveit; 
praol;  yoo  ai 


an  to 


hofridofallcmet: 

there  W 
wbat  is 


llMiy  do  bogiB  with  Haiab  Walker,  wbo  WW 
SarabStool^aaBaid ;  aadriie  tells  you,  ihtt 


Mia. 

Mr.Cowpar, 

day  tbe  13lh  </  Manh 

Sleofs 

fooro'doek  ia^M 


ilattBstownsn 


I  to  Mil. 


irsntawav 
;  bat  lbs 


Irttsyeo,  that  tbe  Friday  before,  tbers 
toller  fioas  Mr.  Cowm/s  wile  la  Mia.  Stoat,  19 
that  Hr.  Cowper  weald  oosie 
at  tben*  booae  at  Hertfoid  tt  do 
ao  that  when  be  cane,  she  tboaght 
tbal  be  bad  mteoded  te  bave  done  aeeenfisff  to 
that  letter.  8he  sailb,  that  after  dinner  Mr. 
Cowpcrwt 
night,  and 


todo,  (sodmdecd  bad  b< 
also  that  day)  and  ahe  doll 
per  thera  was  a  fire  iqade 


away,aad  oaoie agan at mne it 
there  be  sopped ;  lie  was  desired  » 
bad  been  invited  todisaer 
dolb  SOT  that  aftw  rap* 
^  to  his  chamber  (for 
this  young  gpntlewoman.  Mm.  Stout,  pnm 
him  to  lie  at  their  booae),  and  she  ordered  the 
maid  to.  warm  his  bed  ;  and  I  bdieve,fay8ilw, 
Blr.  Cowper  heard  her  say  so,  for  be  wis 
nearer  to  her  than  I,  at  that  time,  and  be  doth 
not  deny  but  that  he  beard  it  She  mys,  thti 
accordingly  ahe  went  op  to  wann  tbe  bed ;  turf 
having  stayed  there  a  while,  sbe  beard  the 
door  clap ;  and  when  sbe  caoae  down  isto  die 

Kloor,  where  she  bad  left  tbem,  the?  wm 
li  ^e,  and  that. she  could  not  tdl  what  the 
naeanmg  of  it  was ;  and  they  waited  for  her 
all  night,  old  Mri.  Stout  and  tbia  niaid,  aad  the 
did  not  come  in  ail  night,  nor  waa  afterwirb 
seen  alive  ;  tiot  Mr.  Cowper  was  tba  last  per- 
son seen  in  her  company. 

The  other  witnesses  that  came  afterwaidi, 
speak  oooepming  tbe  finding  of  the  body  is  the 
nver,  and  tell  yoo  in  wbat  poatnie  it  wst.  I 
shall  not  ondertake  to  give  yoo  tbe  particiibii 
of  their  evidence ;  but  they  Ml  you  she  lay  ee 
her  right  side,  tbe  one  srm  op  even  widi  ih^ 
surface  of  tbe  water,  and  her  body  under  the 
water;  hot  some  of  her  doatba  were  abote  the 
water;  particolarly eoesays^tlierafileBofher 
left  arm  wfie  above  tbe  water.  You  hare 
heard  also  what  the  doctors  and  sorgeomcaid 
00  tbe  One  side  and  tbe  other,  oooearaia;  the 
awimmmg  and  siokiog  of  dead  badies  is  the 
water;  but  1  can  find  no  certainty  in  tt;  aad  I 
leave  it  to  your  oonsideratioo. 

Another  cireumstanoe  tbey  boild  on,  aad 
wfawbseemslobe  matshal,ia,ofberbelkbeiig 
lank, and  tbattbere  was  noaweHiog;  wbeiea% 
say  tbey,  when  a  person  is  drowned,  tbwt  ii  * 
giW  deal  of  water  goeaia,  and  Bsakcs  Ike  heOjr 
toswell;  hot bei« was  aoawelliog  tbal aM- 
iogshe  was  taken  oot,  and  ao  water  oasse  eater 
her  moutli  and  noalrils,  only  «  bllla  hoik  there 
waa,  aod  her  bally  waslaak.  Bot,8ayibey,ea 
the  other  side,  that  may  vary  well  be  ;  Ar, 
pei;hapa  ahe  might  ha  eboakaaimmadiatsly,  ai 
aoon  as  she  was  m  tbe  water ;  and,  saj  ocji 
yaoM^Mlvooderatlhal}  lorifflbi««^ 
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to  drowa  hcnelf,  the  woaM  ewl«ifMr  to  be 
cboaked  at  moo  ai  the  eould ;  for  those  pcr- 
Mti8  thai  are  droM-ned  agaimi  their  pwn  cenaent 
«lo  awalJow  a  ||rfeat  deal  of  water,  hut  tboM  that 
drown  tfaeinaelveo  do  not  swidlow  much  waler, 
ibr  thejT  are  ohoaked  immediately  by  the  water 
going  iBiA  the  windpipe ;  that  we  oomraonfy 
call  going  the  wrong  way.  The  doctors  and 
sorgeooa  have  talked  a  great  deal  to  this  pur- 
poae,  «nd  of  the  water's  going  into  the  Iurcs 
orlbe  thorax;  bat  unless  you  have  BMre  aid]] 
in  anatomy  than  I,  yon  would  not  be  much  edi- 
fied by  it.,  I  acknowledge  I  nerer  studied  ana- 
tomy ;  hot  I  perceive  that  the  doctors  do  difier 
in  thehr  notkms  about  these  things.  Bnt»  as  to 
matter  of  fact,  it  is  agreed  to  by  all  the  wit- 
nesses for  the  king,  that  her  body  was  lank,  her 
belly  was  thin,  and  there  was  no  sign  ofany  water 
to  be  in  it:  they  on  the  other  side  tell  you,  that 
her  sUys  was  on,  and  she  was  atnit-laoed,  and 
that  might  occasion  her  belly's  being  so  small, 
and  hinder  the  water  from  going  in. 

Gentlemen,  1  was  very  much  puzzled  in  my 
thoughts,  and  was  at  a  loss  to  find  ont  what  in- 
dnoemcnt  there  oonld  be  to  draw  id  Mr.  Cow- 
per,  or  these  three  other  gentlemen,  to  commit 
sack  a  horr||l,  barbarous  murder.  And  on  the 
other  hand,  I  could  not  imagine  what  there 
aboold  be  to  induce  this  gentlewoman,  a  pemon 
of  a  plentiful  fortune,  and  a  rery  sober  good 
iWDtotion,  to  destrov  hernlf. 

r^ow,  gentlemen,  I  must  confess,  the  erklenoe 
that  the  defendants  have  given  by  these  letttn, 
if  you  believe  them  to  be  this  gentlewoman's 
hand-writing,  do  seem  to  fortify  all  that  Mr. 
Cowper's  witncwcs  have  said,  concerning  her 
4»eing  mehmcholy :  It  might  be  a  love  distrao- 
fion,  and  she  might  have  been  a  virtuous  woman 
for  all  that;  for  it  migbt  be  a  distemper  which 
eame  upon  her,  and  turned  her  brains,  and  dia- 
oompooed  her  mind ;  and  then  no  wonder  at 
iier  writing  thus,  in  a  manner  different  from  the 
rest  of  the  actions  of  her  life.  Gentlemen,  yoo 
are  to  consider  and  vreigh  the  evidence^  and  I 
will  not  trottbto  you  any 
nnatter. 


gent] 

to  this  town  at  the  time  of  the  last  assizes,  what 
there  is  against  them  you  liave  heard :  they 
talked  st  their  lodging  at  a  strange  rate,  concein- 
iog  this  Mrs.  Sarah  Stopt,  saying,  her  business 
is  done,  and  that  there  was  an  end  of  her  court- 
ing-days,  and  that  a  friend  of  theirs  was  even 
with  her  by  this  time.  What  yon  can  make  of 
it,  that  I  must  leave  to  yon ;  but  they  were 
very  strange  expressions;  ami  yon  are  to 
judge  whe£er  they  were  spoken  in  jest,  as  they 
pretend,  or  in  earnest.  There  was  a  cord  found 
in  the  room,  and  a  bundle  seen  there,  bat  I 
know  not  what  to  make  of  it.  As  to  Mrs. 
Stout,  there  was  no  sign  of  any  circle  about  her 
neck,  which,  as  they  say,  must  ha^e  been,  if 
she  had  been  strangled:  some  spots  there 
were ;  but  it  is  said,  possibly  those  mi^t  bn 
occasioned  by  mbbing  against  some  piles  or 
stakes  in  the  river.  Truly,  gentlemen,  these 
three  men,  hy  their  talking,  nave  given  great 
cause  of  suspicion ;  but  whether  they,  or  Mr. 
Cowper,  are  g;uiliy  or  no,  that  you  are  to  deter- 
mine. I  am  sensible  I  have  omitted  many 
things ;  but  I  am  a  little  faint,  and  cannot  re* 
peat  any  more  of  tlie  evidence. 
Jht^,  We  have  token  minutes,  my  Wrd. 

Baroa  Haf leZ/.  Well  then,  (gentlemen,  g» 
together,  aadoondder  i^oor  evidence;  awfl 
pray  God  difieet  yon  in  giving  year  verdict 

[Then  one  was  sworn  td  keep  the  jury,  and 
in  about  half  an  hour  the  jury  ratomed.] 

CUcfArr.  Oenttomtn, am  yon  nil agrNJ 
inyourvmtliotf— OsNMS.  Yes. 

C/.  <^Arr.  Who  shall  say  for  yon  ? 

Omna.  Foreman. 

CLofAfT.  Spenotr  €ow^,  hoM  up  thy 
hand.  (Wbicfa  he  did.)  Leek  uponthe  prisoner. 
Howsayyimf  Is  be  guilty  of  the  fetony  aai 
mnider  wfaevuof  he  stamb  tniietod,  or  m$ 
gnOtyP — F^rtmmu  Notgvilty. 

In  like  manner  the  jury  did  give  their  verdiet» 
that  John  Macaon,  Bllis  Stephens,  and  WiUiaa 
Rogers  were  Not  guilty. 


The  Case  of  Spekcer  Cowper^  esq.  John  Mabson,  £lli[s  Ste* 
yRENs,  and  William-  Rogers,  gentlemen.*  [Published  fey 
them  in  1699.] 


First,  in  geneml; 
THE  saiil  four  gentlemen  were  in  rery  good 
nmplovments,  and  easy  in  their  circnmstanccs ; 
Mr.  Harson  and  Mr.  Stephens  are  atlomeya  at 
Jaw,  in  good  business,  and  Mr.  Rogers,  a  scri- 
vener, in  dueen^street,  London,  and  of  un« 

•  ««  As  Mr.  Cowper's  Case  made  so  great  a 
noise,  and  he  made  so  considerable  a  figure  in 
life,  it  is  thought  proper  to  insert  thosd  curious 
thingib  that  were  wrote  at  that  time  relating  to 
it.*'    Note  to  former  Editten. 


spotted  reputatMms;  the  last  an  ntter  stranger 
to  Mr.  Cowuer;  when  a^  once  they  were  ac- 
cused of  being  together,  with  the  basest  and 
most  execrable  crime  that  the  frrestest  villain 
in  the  wm>ld  is  capable  of  committing. 

Nay,  in  one  respect,  they  were  aceused  of 
domg  what  the  most  hardened  in  wickedness 
never  did ;  that  is  to  say,  of  havhig  contraded 
the  gnilt,  and  run  the  imminent  hasard  of 
murder,  without  any  temptation  er  provncalioii 
to  it,  or  other  canse  whatsoever. 

For  it  has  pleaaod  the  Prnvidenfieof  Qod  I* 
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fence  their  innocence  with  sacli  circomttaoces, 
thai  the*rveri^  enemies  and  proeeeators  (thooffb 
to  make  their  calumny  to  gain  credit  in  tie 
worlil,  it  was  necessary  they  should  assigti 
sotnif  cauHe ;  and  therefore  they  made  it  be  re- 
ported, that  it  was  done  for  the  sake  of  gain  to< 
Mr.  Cowper)  never  once  bad  the  impudence  at 
.  the  trial  so  mnch  as  to  suggest  the  same,  or 
any  other  cause,  though  oiten  put  in  mind  of 
it :  nor  can  they  yet,  with  all  their  malice,  in- 
rent,  much  less  prove,  the  least  ground  or  rea- 
son that  could  incite  them,  or  any  of  them,  to 
the  committing  a  sin  so  unnatural  in  itself,  and 
JO  generally  detested  and  punished,  as  well  in 
.this  world  as  that  to  come. 

And  all  this  Without  any  proof  that  a  murder 
was  committed  hy  any  one;  it  being  the  ver-' 
diet  of  the  coroner's  inquest,  fairly  impannelled 
(on  the  fresh  riew  of  the  body,  on  consulting 
two  surgeons  and  a  midwife,  who  then  bad  the 
▼iew  likewise,  and  a  full  examination,  which 
lasted  near  six  hours),  that  the  deceased  drown* 
red  herself,  being.  *  non  compos  mentis :'  and  it 
18  humbly  presumed,  that  all  unprejudiced  per- 
lons  who  beard  that  matter  fully  canrassed  at 
the  trial,  on  the  entire  circumstances  of  the 
case,  were  convbced  there  was  no  ground  to 
believe  the  contrary. 

So  that  nothing  but  the  zeal  of  some  Quakers 
for  the  reputation  of  their  sect,  to  dear  it  from 
being  liable  to  the  same  infirmities  the  rest  of 
the  world  are,  assisted  by  the  heat  of  faction, 
whioh  ia  in  mo^t  bo;^ughs,  could  ever  have 
Kirred  up  a  proaeoutioD,  and  hare  made  so 
much  noise  in  the  world,  with  it»  out  of  such 
matter.  . 


Next,  as  to  Particttlar* ; 
Mr.  Cowper,  the  day  on  which  the  de- 
cease's body  was  finind,  was  examined,  amoogv 
manv  othen^  before  the  coroner's  inauest ;  and 
which  is  very  remarkable,  did  t(^en  nreely  jg^ve 
an  exact  and  full  account  of  ^wery  the  Uast 
circumstance  of  fact  that  has  been  at  any  time 
ttnce  proved,  or  pretended  to  be  proved  against 
him,  throughout  the  whole  prosecatioii. 

When  the  circuit  was  ended  (for  tiiis  acci- 
dent happened  while  the  assises  were  holding 
at  Hertford),  which  unhappily  drew  these  gen- 
tlemen to  that  town,  about  a  menib  .after  the 
sitting  of  the  said  coroner's  inquest,  the  said 
four  gentlemen  were  severally  sent  for,  and 
readily  came  to  the  lard  chief  justice  Holt,  and 
were  examined ;  and  what  they  then  informed 
the  chief  Justice  of,  on  such  sudden  and  several 
examinations,  has  not  been  falsified  or  contra- 
dicted in  the  least,  bat  on  the  contrary  was 
constantly  adhered  to,  and  at  last  proved  and 
made  good  at  their  trial. 

That  after  their  said  Urst  examination  they 

were  dismissed  without  bail,  and  thereby  bad 

an  opportunity  of  flying;  as  undoubtedly  they 

would  have  done  if  conscious  of  any  guilt. 

%en  tbey  were  sent  for  a  second  time  and  ex- 

niM^,  and  admitted  to  bail ;  and  afterwards 

be  prosecutors  having  in  the  mean  time  col- 

mi4muni^ia6maM!&oM  and  oertificatet»  oos- 


taining  observations  and  opinions  of  the  psctoit 
and  manner  in  which  the  deceased's  body  was 
found,  and  what  appeared  on  view  thereof,  five 
weeks  after  it  had  been  buried  by  the  prose- 
cutors, and  used. before  as  tbey  pleased)  Mr. 
Cowper  and  Mr.  Maraon  were  committed,  and 
the  other  two  still  continued  upoo  bail. 

It  is  remarkable,  that  in  procuriog  these  ia- 
formatiiHis  and  certificates,  «nd  in  the  whok 
conduct  of  the  process  (so  far  as  carried  oa  ia 
the  country),  the  prosecators  applied  them- 
selves at  Hertford  to  those  very  persons,  and 
those  only,  who  they  knew  were  professed  enc* 
mies  to  Mr.  Cowper's  relations,  upon  acooast 
.of  cootrorersies  arising  at  elections,  and  other- 
wise. 

Mr.  Marson,  on  his  Habeas  Covpos,  km 
afterwards  admitted  to  bail :  but  Mr.  Copper 
appearing  in  the  King's-bench,  on  the  iiks 
writ,  the  court  was  equally  divided  as  to  hb 
being  bailed,  and  .oonseqoently  he  was  re- 
manded to  prison. 

There  he  biy  all  Trinity  term,  1699,  and  part 
of  the  long  Tacation,  for  the  space  of  two 
months,  tUltheassixes  at  Hertford  drew  aesr; 
and  then,  upon  enquiring  at  the  erowo  office, 
not  hearing  that  any  writ  waa  eued  out  for  bis 
removal,  in  order  to  his  trial  at  Hertford,  he 
caused  a  writ  to  be  issued  out  for  that  par- 
pose,  fearing  his  enemiea  desigiied  to  keep 
him  in  gaol,  or  at  least  to  oootinue  the 
alander  and  prosecution  as  kyngas  they  could  : 
The  prosecutors  understanding  this,  sued  oo( 
the  like  writ  at  their  instance :  and  Mr.  Cow- 
per was  removed  on  that  writ,  lest  going  on  bis 
own  writ  should  have  shewn  too  great  a  coafi- 
dence  ia  his  innocence^  which  vras  not  to  be 
endured. 

These  few  steps  of  the  proceeding,  oat  of 
mahT  of  the  like  nature  (which  are  omitted  to 
'avoid  length)  may  serve  to  shew  that  the  pro- 
secution was  far  from  being  a  laint  one,  but 
was  industrious  and  artificial  to  the  last  d^rer, 
and  was  (unluckily  far  the  four  gcntfemea 
concerned)  assisted  by  a  circomstaaoe  oot 
material  to  the  justice  of  their  cause,  but  notiK 
riously  true :  that  an  election  interest  «as 
thought  in  great  measure  to  depend  opoo  ear- 
rying  on  the  accusation :  wnich  was  the 
harder  upon  the  four  gentlemen,  for  that  oose 
of  them  were  at  all  concerned  iu  that  oootro- 
versy,  and  three  of  tbem  iiot  so  much  a^  in  s 
wish  one  way  or  other. 

Notwithstanding  this  unhappy  juncture,  na 
their  trial  their  innocence  was  so  clear,  that 
they  were  acquitted,  to  the  aalisfaction  of  all 
indiffierent  persons  there  prMent. 

After  the  trial,  which  was  at  the  som- 
mer  assises,  in  the  year  1699v  their  prosecit- 
tors,  that  they  might  be  further  vexatious,  asd 
fcaep  up  tfie  talk  against  these  four  gentJemen 
(thoogb  they  had  nothing  to  object  to  the  hit- 
ness  of  the  trial,  nor  anyHlefbct  in  their  preps- 
rations  towards  it),  immediately  sought  out  for 
an  heir  male  to  bring  in  ah  appeal,  to  try  tbem 
fresh  cbarj^  and 


again 
keep 


and  put  them  to 

loDgtr  wider  the 


•fia 
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gMt  an  infamy  wt  the  Terr  tame  eridenoef 
witboat  any  pidenceof  the  least  addition  to  it. 
In  the  tame  long^  vacatioo,  1099»'tbey  found 
oQt  the  infant,  Henry  Stout,  (whose  name  was 
afterwards  made  use  of  for  bringing  the  appeal) 
and  might  have  sued  out  the  writ  of  appeal 
either 'before  the  then  next  Michaelmas  term, 
or  in  it,  in  the  vaeation  following,  or  in  Hilary 
term  aifler ;  bnt  tbeir  end  was  purely  malicious 
to  crush  the  accused  with  the  calumny  ;  and 
therefore  to  keep  up  the  same  as  long  as  po8« 
sible,  the  writ  was  not  sealed  till  the  very  last 
seal  within  the  year  afler  the  deceased  drowned 
herself,  and  not  above  three  or  four  days  before 
the  end  of  that  year  (the  time  limited  by  the 
law  for  bringing  such  writ),  and  then  too  with- 
out the  consent,  nay  without  the  priyity  or 
knowledge  either  of  the  phintiff  himsdf,  or  of 
his  iDother,  (his  guardian  by  nurture)  without 
whose  approbation  the  writ,  by  tew,  should  not 
have  b^  sued  out,  nor  an  miant  engaged  in 
such  a  pnisecntion'for  blood,  which  after  a  foir 
acquittal  is  adjudged  innocent. 
~  About  a  month  after  the  said  time  limited  by 
law  for  the  bringing'  the  said  writ  was  passed, 
(after  sereral  letters  had  been  sent  to  the  same 
penon,  which  made  no  mention  of  the  appeal)  a 
letter  was  sent  either  from  some  of  the  prosecu- 
tors, or  by  their  order,  to  an  aunt  of  the  infant, 
ilesiring  the  child  mi^ht  be  sent  up  to  sue  an 
appeal ;  which  the  said  aunt  said  she  read  to 
the  mother,  fnd  was  the  first  notice  pretended 
to  be  given  ;  bnt  the  aunt  being  asked  (when 
this  matter  was  examined  before  the  lord 
keeper)  if  she  then  knew  the  meaning  of  the 
word  Appeal  ?  she  owned  she  then  did  not ; 
and  the  mother,  to  whom  the  letter  was  read, 
affirmed  before  the  lord  keeper,  she  did  not 
then  know  what  it  meant,  it  not  being  explained 
in  the  letter ;  bnt  that  she  imagined  it  was 
some  proceeding  in  order  to  put  her  child  into 
posacBsion  of  the  deceased's  estate,  or  some 
part  thereof,  which  the  said  Mary  ^tont  fto  in- 
«ince  the  mother  to  part  with  her  child,  and 
help  the  said  Mary  Stout  to  prove  his  pedigree) 
had  before  fraudulently  caused  to  beinsinualed 
to  her. 

And  thus  the  appellant  of  his  mother  (who 
only  could  legally  do  it)  were  so  far  from  bar- 
ing sued  out  this  writ  within  the  year  and  day, 
that  they  never  heard  of  it  till  a  month  af^er, 
and  then  only  aa  aforesaid ;  so  that  the  said 
writ  was  unlawfully  sued  out. 

As  soon  as  the  mother  and  the  infont  (the 
plaintiff)  came  to  understand  what  had  been 
doing,  and  that  nothing  was  done  towards  Vet- 
ting the  child  have  any  part  of  the  estate,  bnt 
ooly  to  prosecute  a  suit  of  revenge  aft^r  an  ac- 
«]aittal,  agamst  gentlemen  of  gdod  characters, 
and  wbeire  no  murder  at  all  bad  been  proved ; 
tbey  declared  their  utter  dislike  of  the  proceed- 
ing*, and,  without  so  much  as  treating  with  any 
of  the  aaid  tour  persons  prosecuted,  or  with  any 
employed  by  them  (purely  from  an  abhorrence 
of  the  action,  and  theb*  resentment  of  the  cheat 
put  upon  them,  and  the  advice  of  their  friends, 
as  «otttiary  to  good  aonsdeBce,  and  their  in- 


terest, to  let  Mary  Stout  the  petitioner  ha^ 
provingtheinfint'spedi^ree  in  an  appeal,  i 


CUM 

have  the 
igree  in  an  appeal,  which 
waa  his  title  to  the  lirnds  in  Mary  Stout's  posses- 
skm,)  went  with  an  uncle  and  aunt  of  the  in- 
fant, and  demanded  the  writ  of  the  sheriff,  ten- 
dering him  his  fee  for  the  return  thereof,  which 
he  (not  then  knowmg  of  any  guardian  assi^ne^l) 
delivered  to  them;  and  though  it  should  be  ad- 
mitted, that  the  sheriff  in  so  dping  did  not 
strictly  pursue  the  mandate  of  the  writ,  which  re- 
quires aretum  at  the  day  in  court ;  yet  the  same 
mandate  is  in  most  original  write,  and  notwith- 
standing the  sheriff  never  scruples  to  deliver 
the  IHirty  hb  own  writ,  with  the  setum.  And 
in  this  case  the  plaintiff  and  his  mother,  and 
two  of  h»  nearest  relationa,  demanding  the 
writ,  and  the  sheriff  having  no  notice  of  any 
other  guardian,  it  seems  as  excnsaUe  in  the 
sheriff,  as  if  a  pidntiff  of  full  age  had  come 
for  his  own  writ:  j)ut  it  is  admitted  the  court  of 
King's- bench  was  of  opinion,  that  the  sheriff  in 
strictness  is  to  return  bis  writ  at  the  day  anjl 
place  mentioned  in  the  return ;  and  for  not  do- 
mg  so,  the  sheriff  was  fined  and  paid  two  hun- 
dred marks. 

The  sheriff,  before  the  sud  fine,  was,  by  or« 
der  of  the  King*s-bench,  examined  very  strict* 
ly  on  interrogatories  in  writing,  tending,  among 
other  things,  to  discover  how  far  the  appellees 
were  concerned  in  procuring  the  writ  from  the 
sheriff;  to  which  tbeeheriff answered  on  oatb 
ftilly,  in  writm^,  and  very  truly  denied  all  cor- 
respondence with  the  appellees,  or  any  on  their 
behalf,  touching  the  delivery  of  the  said  writ, 
allivward,  or  promise,  or  security;  and,  in 
short,  that  be  never  knew  of  the  appelhmte  and 
the  other  persons  coming  to  him,  nor  any  ways 
had  heard  thereof,  till  be  saw  them :  and  then 

Sivered  the  writ  and  return  to  them,  as  be* 
ring  it  fohr  and  lawfVil  so  to  do;  and  for  no 
other  reason  whatsoever. 

Notwithstanding  the  petitioner  preferred  her 
petition  to  the  now  lora-heeper  (by  advice  of 
ner  counsel)  to  grant  her  a  new  writ  of  appeal  - 
in  the  same  form,  aa  having  sufficient  autho- 
rity so  to  do :  and  the  said  infont,  the  appel- 
lant, and  his  mother,  preferred  another  petition 
to  the  said  lord-keeper,  disowning  the  former 
writ,  as  sued  forth  without  their  consent ;  that 
they  never  knowingly  approved  thereof,  and 
desiring  that  no  new  writ  might  issue  in  the 
infonfa  name :  and  the  lord*  keeper,  being  as- 
sisted by  the  master  of  the  rolls,  the  late  lord 
chief  iustioe  of  the  Common  Pleas,  the  lord 
chief  baron,  and  Mr.  justice  Powell,  one  of  the 
judges  of  the  Common  Pleas,  the  appellant  and 
liis  mother  appeared,  and  owned  tbeir  said  pe- 
tition ;  and  on  a  full  bearing  on  both  the  said 
petitioos,  and  counsel  on  both  sides,  the  said 
lord  keeper,  roaster  of  the  rolls,  lord  chief  ju!(- 
^c,  k>rd  chief  baron,  and  judge  Powell,  were 
all  of  opinion  unanimonsly. 

1 .  Tliat  the  Chancery  bad  power  to  relieve  in 
such  case,  and  renew  the  writ,  if  it  were  just 
so  to  do. 

8.  But,  that  in  this  case  it  was  not  jnst  er 
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The  reiMW  then,  mA  j^  WiM  «i  to 
natotaiR  the  latter  ot'ibeae  poiolii  were  tlnie : 

1.  Becanae  the  af  peUant  ialaati  er  bia  mo* 
Uier,  goardiaa  by  nuctore,  bad  no  notice  tbal 
the  writ  waa  aued  oii|»  till  abote  a  mootb  after 
the  year  and  day  paatj  and  eonseqoently  the 
writ  waa  never  wdl  aued  oot:  it  oeingin  no 
body'a  power,  by  biw,  but  the  ap|>elUnt's,  to 
ane  out  such  wnt ;  and  ill  case  of  iolancy,  aa 
well  aa  iu  the  caae  of  an  appellant  of  fnU  agef 
the  writ  is  sued  out  in  the  peraon  of  the  apfm- 
lant,  and  should  be  done  by  the  ooaaent  0f  bia 
next  frienda  ;  and  no  guardian  aasigned  hath 
any  thing  0  do  therewith  till  thus  writ  be 


2.  Becanae  it  appeared,  that  aa  soon  aa  erer 
the  appellant  and  bis  mother  knew  what  waa 
doing,  they  renounced  the  aaid  writ,  and,  to  ore* 
rent  proaecutin^  the  same,  wen^  and  withdrew 
it  from  the  sheriff,  together  with  an  uncle  and 
aunt  of  the  infant. 

Z,  Beeauae  the  appeUeea  weM  none  of  tibem 
in  the  leaat  prinr  to  tbia  tnoMaction,  nor  did  the 
petition  prcteno  to  prove  or  oMedfio  they  were : 
But  on  the  contrary,  the  aheriff,  having  been 
examined  on  the  strictest  intairogaloriea  that 
could  be  Qnmied»  had,  on  hiaoath,  aomitted  aH 
the  appellees  from  havinji^  tbeleaal  to  do  in  thai 
matter,  but  that  he  did  it  aa  conceif  ing  it  law* 
ful  and  usual  to  deliver  the  plaintiirin  any  no- 
tion his  own  writ ;  and  not  knowing  at  tbnl 
time  that  any  guardian  waa  aasigned  to  proaa* 
cute  the  same. 

4.  It  ia  a  maxim  in  law,  that  what  is  done 
amoagat  otberanoght  not  to  hurt  a  third  per- 
aon; and  as  the  nppelleea  would  have  beend»- 
layed  and  kept  under  calumny  by  tbia  means, 
without  their  fitult;  so  no  aaoority  could  be 
given  them  that  the  nnw  writ  should  be  fitemlly 
the  same  with  the  former,  aa  it  ought  to  be  ; 
and  no  writ  being  now  le|^ly  to  boproaeoated 
agamst  them,  they  ongfat  not  to  be  deprived  of 
the  benefit  and  protection  of  the  law,  witiwiit 
any  act  or  defiwlt  in  them  aa  much  aa  pre- 
tended or  assigned  by  the  petition* 

5.  The  infimt  by  law  phuntitin  appeal,  has, 
notwithstanding  bis  guardian,  aueh  power  over 
the  suit,  that  three  oanea  were  oiled  wharain 
the  infaut  was  by  the  court  permitted  to  be 
nonsuited,  without  and  against  the  oonaentnf 
the  guardian  assigned  to  proaeoute  thoaaoaei 
and  no  instance  is  to  be  found,  wherever  an  in- 
&nt  was  denied  so  to  be  nonsuited. 

6.  If  an  infimt  mav  desist  from  pieasriHing 
a  writdepeiidin^,  without  oonaentof  hiagiiar- 
dian  assigned,  it  is  much  more  miwuwiabie 
such  guardian  assigned  shoukl  force  the  plain- 
tiff to  have  or  ane  oot  suoh  writ,  especially  lo 
be  restored  to  it  whether  he  will  or  no^  in  an 
extraordinary  numner;  whioh  reason  iacn« 
forced  in  this  their  unprecedented  npplytag  la 
the  legislative  power  in  tbb. matter. 


7.   To  make  good  the  laat  reai 

IS  prefened  to  the  lonl-koaper 
affaod  his  mother,  against  having  thewiit, 
and  diaowniag  thchr  koowledgn  of  lEe  edbd^f 
''wwrit^  Md  both,  with.  aa.mnb and 


!rhy  the  plain- 
the  writ. 


idtnioitiQrlhatps. 
iwed,  tbal  when  sbe 


aunt  of the J 
titioot  nndthe^ 

parted  with  her  aon«  la  aua  dm  appeal,  sbe 
thought  that  it  waa  u  order  lo  obtmn  the  de- 
ceased's estate,  aa  the  petitkMNr  had  frsada- 
lenity  induced  her  to  believe. 

8.  the  appellant  and  hia  oMther  insisted, 
that  the  inftnt  being  heir  al  law  to  the  de- 
ceased, and  so  entitled  to  ber  calale  onlemteiae 
way  direrted  by  will  or  aettlement  (which  the 
petitioner  would  never  aatisfy  them  in,)andlbe 
[tetitiooer,  with  her  aon  Jonn  Stout,  bciag  ia 
possession  of  that  estate,  they  thought  it  very 
improper  the  petitioner  should  have  &e  provjv 
the  plaintiff's  pedigree  in  an  appeal,  which 
was  his  title  to  an  estate  the  petitiooer  held  froia 
him ;  for  reoo? ery  whereof  the  infant  and  his 
mother,  aa  guardian,'  preferred  their  bill  ia 
Chancery  ;  which  suit  is  still  depending. 

These  Reasons  were  enforced  by  sevml  coo- 
siderations,  ahewing,  that  this  writ  of  appeal, 
of  all  others,  oqght  not  to  be  favoured : 

1.  Because  sued  out  clandestinely  and  fimo> 
dniently,  as  nibresaid,  by  one  who  bad  no 
power. 

3.  Because  deferred  two  whole  terma  afler 
the  acquittal  on  the  judgmenl,  and  not  taken  out 
till  the  last  seal,  about  fonr  daya  within  the 
year ;  whichsbewsthey  did  not  design  justice, 
nut  to  spin  out  a  acandal  aa  bng  na  tScy  oould, 
maliciously  and  vexatiously. 

3.  An  aoquiital  on  indictment,  waa  a  bar  to 
an  appeal,  at  the  common  law ;  and  thongb 
that  bar  be  taken  away,  slat.  H.  7.  (which  kt 
m  the  indictment  withm  the  year  and  day)  ksl 
persons  shonld  procure  themsdvca  to  be  ac- 
quitted on  indiotmenta  by  faint  proas  rntioui ; 
yet,  aSnoe  this  prosecution  was  far  from  faial, 
the  appelleea  in  this  case  are  within  the  reasoa 
and  equity  of  that  plea;  and  the  rather,  for 
that  the  petitioner,  who  would  proaecute  this 
appeal,  was  the  principal  nroseeolar  of  the  in- 
dictment, and  did  it  with  all  innaginable  ia- 
dustry,  assisted  by  the  united  interest  of  the 
Qonkm,  and  the  prqjndioe  of  a  party  in  the 
town  of  Hertlbrd,  disobliged  on  the  aoore  of 
elections. 

Appenbhaira  not  bean  &vaursd  aineetbe 


atat.  Ef.  7,  except  in  cases  of  oonviolion,  and 
pardon  obteined  by  aurprtae,  or  aAer  aome  clear 
or  lireah  discovery  by  additional  evidence; 
whioh  neither  ia,  nar  can  be  pretended. 


TffB  CkSR  or  Mn.  BIARY  STOirr,  Wmow. 

in  Haiob,  1699,  being  within  the  qwce  of  a 
year  afiar  the  anppoaed  moider  of  Mra.  8arab 
Stout,  a  writ  of  appeal  waa  aued  out  ef  the 
high  oonrt  of  Chanoary,  aninst  Spencer  Cow- 
p«,  esq.  Mm  Maroon,  EfisStorena,  and  Wil- 
fiam  Rogers,  gentlemen,  in  order  for  the  trial 
of  them»  at  the  anil  of  one  Henry  Stout,  heir  at 
law  to  the  dlseeaaad,  and  the  appellant  uMaed 
m  the*  writ  of  appeal,  who  at  the  tieae  of  nmag 
out  snob  writ  waa  about  the  ago  of  ten  years. 

Mn.  Stoot,  the  mother  of  the  dooeaasd,  after 
anA^pfori  wiMnad out, nanaed thtoimn  m 
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Qiider-slMriir  Ibr  Ike  eooBty  of  Hertford,  hi 
order  for  his  appreliaidiiif  of  tbe  aMoUect 
mentiMed  in  the  liid  wrS.  And  tbe  Rorii^ 
IcKt  be  woold  Im  either  remiw  or  mmimlfiil  in 
tbe  dee  ezccntiDn  thcwof,  tome  short  time 
after  she  seal  a  neifbhonr  of  hers  to  Mr.  Toller, 
to  know  what  he  mA  done,  or  wonld  do,  with 
thewrkf  Whether  he  had  eatcated  the  saaae, 
or  whether  he  would  letnm  the  parties  were 
Dottobefbnadr  Which  mesiage  was  duly  car- 
ried, with  a  partiealar  aeoonnt,  that  Mrs.  If  aiy 
Stoat,  the  mother  of  the  deeeased*  was  the  per- 
am  tbtt  sent  the  same.  1^  which  Mr.  Toller 
letomed  this  answer,  '  Mrs.  Stout  is  a  Tory 
*ba8y,unessx  woman;  hut  bowe?er,  when  the 
*  writ  is  oot,  I  will  make  such  pctom  thereof  as 
<  tbe  law  directs.' 

Mre.  Stout  havioi^  receired  such  an  answer, 
asd  expedingto  have  a*  return  of  the  writ,  ac* 
conliDf  to  Mr.  Toller*s  promise,  on  the  18th  of 
April  foll5win|[,  was,  in  order  thereto,  and  for 
tbie  fnrtber  deSgfned  prosecution  of  the  matter, 
dsly  admitted  ffuardiaa  to  the  appellant ;  and 
as  inch,  on  the  15th  of  the  same  month  of 
April,  being  the  first  day  of  the  then  Easter- 
terra,  appeared  pefsonally  in  the  court  of 
King's-oench,  in  order  to  arraiffo  tbe  appellees, 
in  ease  the  under-sheriff  shoirid  have  returned 
them  taken. 

Upon  sueh  attendance  of  Mrs.  Stout,  Mr. 
Toller  Was  frequently,  called,  pending  the  whole 
time  the  court  sate,  (the  writ  heing  then  return- 
able) to  make  a  return  of  the  writ :  but  be  made 
default,  and  instead  thereof  Mr.  Marson,  one  of 
the  appellees,  appeared  in  court,  and  prayed 
either  to  be  arraigned  or  discharged  ;  though 
tbe  writ  was  not  then,  or  ever  sinoe,  seen  or  re- 
turned in  court :  so  that  such  Mr.  Marson's 
notion  appearing  only  to  be  a  shew,  or  bravado, 
no  damage  or  adrantage  being  to  be  sustained 
or  gained  to  him  thereby,  the  same  was  re- 
jected. 

Upon  the  second  day  of  the  same  term,  the 
court  of  King's- bench  was  mored  on  the  be- 
half of  Mrs.  Stout,  that  a  short  day  might  be 
appointed  peremptorily  for  Mr.  Toller  to  make 
bis  return.  But  then  fthough  Mr.  Marson 
knew  of  the  writ  of  appeal's  coming  to  Mr. 
Toiler's  hand,  as  appears  by  his  praying  an  ar- 
raignment hut  tbe  day  before)  it  was  suggested 
in  court,  t^at  no  writ  of  appeal  was  ever  lell 
with  Mr.  Toller  against  tne  appellees:  and 
upon  such  suggestion,  Mrs.  Stout  then  lost  the 
beneftt  of  her  motion,  and  was  forced  the  next 
day  to  get  an  affidavit  of  the  delivery  of  the 
Wnt,  ^ieh  she  accordingly  did  ;  and  there- 
upon she  moving  again  for  a  peremptory  return, 
then  tbe  under  shenlf's  receipt  of  the  writ  of 
appeal  was  granted,  and  thereupon  a  rule  of 
court  opined  to  compel  him  to  appear,  and 
make  a  return  of  the  writ ;  which  rule  was 
served,  and  thereupon  Mr.  Toller  soon  after  at- 
tended, and  hy  affidavit  informed  the  court, 
that  upon  the  16th  day  of  the  same  month  of 
April  (which  was  a  day  after  the  return  of  the 
writy  and  three  days  aiter  Mrs.  Maiy  Slost  was 


srfmitud  rardiao  tothisappenant)  \\t  ddivered 
up  ^e  wnt  into  tho  infant's  hand. 

Upon  which  aocount  siven  hy  Mr.  Teller, 
the  court  of  King's-bendi  ordered  him  to  he 
ewmined  upon  uiterrogatories,  touching  the 
deliveff  of  the  writ;  and  accordingly  Mrs. 
Stout  the  guardwB  prepared  the  same,  hut 
couhl  not  wifliout  considerable  difliculty  get 
nim  eiamined  (beiog  forced  to  be  at  the  charge  . 
of  two  or  three  orders  of  court,  for  that  puriMCCy 
before  he  came).  At  last  his  examinatlbn  was 
taken,  in  and  hy  which  he  owns  the  receipt  of 
the  writ  of  appeal ;  and  that  he  was  informed, 
that  Mrs.  Mary  Stout,  the  inoiheT  of  the  de* 
ceased,  preseeoted  the  said  writ ;  that  she  sent 
the  same  to  him  }  and  that  the  infant,  the  ap- 
pelbtnt;  was  a  perfoct  stranger  to  him,  when  he 
delivered  it  into  his  hands :  hut  then,  to  exte- 
nuate the  matter  on  his  own  behalf,  the  reasons  x 
be  alledges  in  his  examination  for  such  bia  de- 
Rvery,  are,  that  the  appellant  came  with  the 
mother,  uncle,  aunt,  and  one  Mr.  Woodford,  an 
old  aoquatntanoe  of  his,  for  the  writ ;  and  that 
Mr.  Woodford  bformed  him  of  the  reality  of 
the  appellant,  and  his  relation^ ;  andddivered 
him  a  note  under  die  hand  of  William  Cowper, 
esq.  purporting  the  same,  that  the  infant  was 
the  plaintiff  in  the  appeal;  that  one  of  the' 
women  was  his  mother,  and  that  the  other  man 
and  woman  were  his  uncle  and  aunt ;  which, 
together  with  the  ready  answers  they^gave  to 
such  questions'as  Mr.  Toller  asked  diem,  in- 
duced him  to  believe  them  to  be  the  real  par- 
ties ;  as  in  his  examination  he  sets  forth, 

Mr.  IbHer  says  further,  That  on  tbe  !36tb  of 
the  same  month  of  April  he  desired  tbe  infooL 
his  mother,  uncle,  and  aunt,  to  deliver  him  back 
the  writ ;  but  they  declared,  that  tbe  infont 
with  advice  had  burnt  the  same. 

Mr.  Toller  in  his  examioation  gives  thk  aiv 
oount ;  That  some  short  time  before  his  receint 
of  the  writ,  he  received  a  letter  from  Mr.  Wife. 
Cowper,  to  know  whether  any  writ  of  appeal 
was  come  to  his  hands  against  Mr.  Spencer 
JDowper;  to  which  he  aaawered  there  was 
none :  that  some  short  time  after  such  writ 
was  come  to  his  hands,  he  reosived  another 
letter  foam  Mr.  William  Cewaer,  tr  the  same 
eifoct  as  the  former;  te  which  Mr,  ToHer 
answefed  there  was;  and  sent  hkn  the  eontenti 
of  the  said  writ:  that  after  sueh  writ  came  te 
bis  hands,  Mr.  Spencer  Cowper  sent  him  a 
letter,  to  know  whether  he  had  received  any 
writ  against  him ;  to  which  Mr.  Toller  ioforin- 
ed  him  he  had.  So  that  hy  Mr.  Toller'a  pwa 
examinatioa  a  perfect  correspondeoee  is  owned ; 
and  an  intelligence  from  liuie  to.tiaie»  and  ften 
one  party  to  another,  is  given. 

That  upon  the  Ust  £iy  of  the  said  tsnn» 
Mr.  Toller's  examination  was  reported  to  the 
court  of  Kiog's-bench ;  who,  upon  hearing  the 
same,  were  of  opinion,  that  he.waa  guil^  of  a» 
high  misdemeanour,  and  was  in  contempt  of 
that  court ;  and  thereupon  was  committed  to 
the  marshal,  and  fined  SOO  marics. 

That  Mrs.  Stent  having  receired  no  sa^- 
fi^on  for  the  Mood  of  Eer  daughter,  by  the 
8 
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ilbenfivUie 


•mafaBecWr 

ft' 


elwfaidi 

I  piefemil  io  tke  iefrnt'e 

let  oa  new  writ  i)!"  aypcel  ehoaiil  be  swiil  eoi 

ibieoeaie.    Aad  the' eoted  nutter  of  both 

keeper,  tbc  oiMter  oT  the  rolle.  the  late  lei4  clyer 
jostice  Trebv,  the  lord  chief  benm  Ward,  and 
Kr.joitioe  Powell;  apoo  ooch  debate  it  Ml 
thco  •p^emg,  by  any  poaitire  fraof ,  that  the 
appcUeea  io  the  writ,  nor  aor  of  thcni,  were 
pnvjtothe  deftFOCtun  of  the  writ;  it  waa 
thcitefoie  thoogbt  hanllv  rcMonaUethat  a  new 
writaboold  be  gnnteif;  which  was  a  great 
iioe  of  Bba.  Stont'o  pc^tion  beiiig  njeded.* 
Now  Mm.  Stout's  pditieii  was  gnmaded 
upoo  another  bottom,  (she  sot  imagin- 
it  such  an  obfectioo  woold  have  been 
ataitcd^  for  she  was  advised,  that  if  justice  had 
breo  obstroeted,  wbetber  it  had  b 
either  case 


era:? 


by  ac- 
cident or  design,  in  either  case  a  suit 
icmedy  might  bare  been  Ibnnd:  as,  sap* 
posing  the  writ  of  appeal  had  been  accidental* 
fy  burnt  when  in  the  sheriff's  custody,  as  it 
really  was  when  it  was  out,  in  reject  to 
hare  a  discovery  of  truth,  tlie  court,  which 
first  gave  the  wnt  (she  was  advised  by  coun- 
sel learned  in  tbe  law)  could  supply  the  hies 
Of  it 

Had  she  imsgioed  that  all  the  appellees 
would  have  so  much  as  instanced  their  total 

*  The  Case  is  reported  iki  lord  Raymond  and 
other  books.  It  is  observable  that  great  men 
have  entertained  diflerent  opinions. 

In  tbe  Report  of  the  Case  (Stout  v.  Towler), 
in  n  Mod.  372,  (See,  also,  lord  Raymond's 
Report  of  tbe  Case,  Rez  v.  Towler),  ft  is  said 
that  Treby ,  Cb.  Just.  C.  B.  and  others,  alleged 
that  an  appeal  was  a  revengeful,  odious  prose- 
cution, and  tbereibre  deserved  no  encourage  • 


On  which  occasion,  Holt,  chief  justice,  with 
arrest  vcfbemence  and  zeal,  said,  that  he  won- 
dered that  any  Englishman  should  brand  an 
nppeafwith  tbe  name  of  an  odious  prosecution ; 
that  for  his  part  he  looked  npoo  it  to  be  a  noUe 
|»roaecntion,  and  a  true  badge  of  English  liber- 
lies.  See  per  amtra  the  Case  of  Bigby  e  v.  Ken- 
nedy, A.o.  1770,  reported  by  Borrow. 

Lord  Nottingham,  io  bis* Treatise  on  the 
Kini^'s  Power  uf  granting  Pardons  in  cases  of 
Irojieachment,'  (sees  Note  in  vol.7,  p.  1534,  of 
this  Collectipn)  p.  19,  sect  49,  says,  « An  ap- 
peal of  murder,  because  tbe  king  cannotpaidon 
It,  is  therefore  an  odious  suit  in  law,  and  is  tied 
to  more  stuctness  and  formality  than  any  other 
wit  #batsiever :  nor  do  any  of  those  statutes 
which  were  made  on  purpose  to  cure  defects  of 
Ibrm  extend  to  appeals.' 

In  the  Case  of  Bigbye  v.  Kennedy,  as  re- 
ported by  Burrow,  tbe  proceedings  on  an  ap- 
peal of  murder  are  set  forth  with  great  parti- 
oularity.    Sir  William  Blackstone,  in  hu  re- 


and  tbe 
wilhlbar 

hbinses  to  the  — ilsi  rimilf  at  HcrtlM.  and 
tbero  look  the  writ  of  appeal  finns  him,  and 
'    itio  LaadsB?  abecooM 

,  lately  csHfirsaed,  fifTT^'^f  the 
of  the  writ,  by  whooe  Oi^er,  ami  St 
whose  cfanniber  the  same  waa  hoTWt:  which 
nsattera,  if  yet  eumined,  wiH  safficieBdy 
evince  whether  the  appclleea,  or  some  oneof 
them,  were  privy  or  not  is  the  deeunctioa  of 
the  writ. 

There  waa  an  obieotioo  agunst  Mrs.  Stooi'f 
petitiott,  that  the  writ  of  ap^al  wan  never  wdl 
aned  out  (the  infant,  nor  his  HMther,  not  knov. 
ingoftheaame  till  aAerwaids);  hot  as  tbsi, 
besides  the  proofii  Mia.  Slaat  oould  hnve  girca 
to  the  contrary,  ahe  wan  and  ia  atill  ndrised, 
that  her  being  duly  adnritted  gvardian,  by  tbe 
iree  consent  of  tbe  mimit  (ihMigh  svboeqoeet 
in  time  to  the  suing  oat  nf  the  wrii),  tbe  same 
in  law  is  very  anthwtie,  and  maken  tbe  same 
well  aned  out  And  it  ia  presumed,  that  ao 
person  will  say,  that  the  lord-keeper,  nod  the 
other  judgea,  did  all  agree  to  tbe  contrary, 
upon  debate  of  the  matters  belbre  them. 

It  was  mightily  insisted  upon  by  tbe  ^ 


ael  for  the  appellees,  at  the^hearing  of  both  pe* 
Mrs.  Stout  should! 


(hefselfto 


port  of  that  case,  says,  *'  I  was  present  at  the 
Old  Bailey,  oo  the  trial  and  convictioD  of  tbe 
appellees  in  February ;  and  it  was  indeed  a 
most  foul  murder:  but,  through  tbe  powerfol 
mediation  of  their  sister,  who  waa  intimately 
connected  with  some  persons  of  quality,  a  coo- 
ditionai  pardon  for  transportation  was  obtained 
for  Matthew,  who  struck  tlie  stroke ;  and  he 
was  on  board  a  tender,  when  the  appeal  wm 
exhibited  at  the  Old  Bailey.  Patrick  had  been 
respited  two  or  three  times,  on  the  verv  mscn- 
ings  appointed  for  Uh  execution.  AndT  the  ap- 
peal was  at  last  taken  up  and  prosecuted,  by  a 
set  of  persons  in  London,  wbo  were  in  vioieat 
opposition  to  the  government;  merely  to  raiie 
an  odium  and  popular  cbunoor,  on  aoooont  of 
ao  unadvised  a  pardon." 

Of  theae  Kennedys,  I  received  the  IbHowiiv 
account  from  the  late  excellent  air  Frederic 
£den:  •<  When  tbey  were  transported  to  Ame- 
rica, they  got  thither  to  Maryland  (of  wbicb 
my  lather  was  governor)  with  strong  bftteis  of 
recommendation  to  my  fiitb^  from  penons  of 
rank  in  this  country,  I  suppoae  to  remove  them 
from  the  coast,  where  they  woold  have  beea 
more  particularly  known  as  fekms.  One  of 
them  was  drowned  in  crossing  the  Delawar, 
and  the  other  (I  have  heard  from  my  father's 
secretary)  was  some  time  afterwards  hanseil 
in  Irehmd.'*  See  more  concerning  apnea!  of 
murder  in  Kely  ng's  report  of  tbe  Case  of  Arm- 
strong V.  Liale*    See  tlae  TremainCy  15. 
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be  tdniitted  gfuurdian  to  the  infant,  only  to 
protect  lier  estate  from  the  iofant,  and  that 
without  the  privity  of  tiie  infant's  mother,  or 
tny  of  hi«  relations :  but  (besides  the  very  ad- 
mftlance  itself,  which  ts  purely  for  proeecutingf 
the  appeal,  and  for  nothing  else)  Mrs.  Stout 
\^^s  always  ready  to  discover  the  title  of  her 
Mate ;  and  never  but  declared,  that  the  infunt 
bad  no  right  tliereto ;  and  as  to  the  infant's 
iBotfaer  not  knowing  of  Mrs.  Stout's  designs, 
it  is  very  easily  answered ;  for  it  is  not  only 
iiroro,  and  the  affidavits  filed  in  the  King's- 
beodi,  that  Mrs.  Stout  wrote  to  the  infant's 
mother  what  her  designs  were ;  bat  also  a  par- 
ticular account  is  in  those  affidavits  set  forth, 
bow  willing  the  infant's  mother  was  to  send 
ber  son  to  Mrs.  Stout,  ordering  one  of  bis  uncles 
to  carry  him  to  her,  for  Mrs.  Stout  to  do  with 
hign  as  her  occasions  required.;  and  withal,  di- 
recting such  uncle  to  deliver  her  son  to  Mrs. 
8lout,  aod  to  none  but  ber,  and  to  do  according 
to  her  direetions. 

It  hath  commonly  been  reported,  as  if  the 
jirosecution  in  this  appeal  hath  been  purely 
vexatious,  begun  by  a  body  of  Quakers,  ond 
espoused  by  a  faction  at  Hertford,  aeainst  Mr. 
Cowper's  interest.  But  whoever  the  fomen- 
ton  or  spreaders  abroad  of  such  reports  are, 
they  would  do  well  to  consider,  if  it  were  their 
6WO  case,  to  have  an  only  child  murdered, 
and  her  reputation  renderedf  infamous  to  poa- 
terity,  whether  nature  and  doty  would  not 
oblige  them  to  use  all  means  to  make  a  disco- 
very of  the  cause  thereof?  And  whether  they 
would  not  think  it  hard  to  have  their  own  en- 
deavours re6ected  on,  and  their  utmost  dili- 
gence accounted  to  be  the  cause  of  a  party  ? 
It  bath  also  been  reported,  and  perhaps  hy 
some  of  the  appellees  may  be  objected^  that 
the  very  method  in  the  process  of  this  appeal 
batti  been  malicious,  in  delaying  the  suing  out 
of  the  writ,  until  the  time  was  almost  elapsed, 
thereby  to  keep  the  appelleea'in  an  uneasy 
-auspense.  But  in  answer  to  that,  it  is  con- 
fessed, that  it  was  much  loiiger  before  the  writ 
of  appeal  was  sued  out  than  was  desired  or  ex* 

Kcted ;  because  it  was  near  half  a  year  before 
rs.  Stout  could  find  out  (though  all  that 
while  she  made  a  diligent  aearch)  the  proper 
person  to  make  an  appellant ;  and  aAer  she 
had,  ahe  was  forced  to  examine  most  of  the 
registers  in  London  and  Southwark,  io  make 
out  hie  pedigree ;  and  which  as  soon  as  she 
had  done,  the  very  next  day  she  caused  the 
writ  of  appeal  to  be  sued  out :'  so  that  it  was  her 
mi«fbrtttoe,  and  not  her  majice;  it  being 
under  the  necessity  of  so  long  a  delay. 

It  is  commonly  ifrjfed,  as  a  strong  argument 
against  a  second  tnal  of  the  appellees,  that 
there  is  no  new  evidence  that  Mrs.  Stout  hat^ 
against  them  ?  bot  stich  persons,  wJioever  they 
are,  not  only  assert  what  they  are  totally  igno- 
rant, of,  but  klso  obodude,  that  Mrs.  Stout 
takes  a  great  deal  of  pleasure  (espedalhr  now 
in  ber  cad  age)  in  befog  in  a  constant  fatigue, 
and  considerable  expetoce,  purely  io  be  render- 
ed ridiculQoi^lo  the  world ^  and  uneasy  to  her- 

voL.  xni.  I 


i self,  in  the  firesh  and  daily  renewals  of  har 
great  loes.  In  answer  to  ^vhich,  she  is  suffi-' 
cieotty  assured,  that  she  goes  and  acta  by  othci' 
principles  and  designs ;  and  that  she  hath  more 
material  evidence  than  ever  yet  was  made 
public ;  and  that  she  believes  the  appelleea 
(though  they  pretend  their  innocency  is  fenced 
providentially  with  such  circumstances  as  that 
they  need  not  fear)  do  not  care  to  come  to  tlia 
test ;  or  else  whjr  should  tliere  be  so  vigorous 
an  opposition  against  so  plain  an  act  of  justice, 
if  there  was  no  matter  of  fact  thatconld  be 
proved  against  them,  nor  no  concurring 
circumstances  that  would  any  way  afl^ct 
themP  (aa  they  seem  to  insinuate.)  It  would 
have  redounded  much  more  to  their  honour 
and  reputation,  and  have  vriped  off  all  occasion 
of  reproach,  if  (instead  of  so  mean  ad*  under* 
mining  of  justice,  in  the  destruction  of  the  writ 
of  appeal)  they  had  under^ne  aisecond  trial ; 
it  being  impossible  (aecordmg  to  their  own  as- 
sertionti)  for  them  to  miscarry,  or  be  found 
guilty.  All  persons  -must  certainly  know, 
that  it  would  be  no  prudence  in  Mrs.  Stout  to 
divulge  her  evidence  before  a  trial  ;  and.if  shd 
doth  but  act  prudently,  for  any  therefore  to 
alledge  she  hath  no  proof,  is  purely  to  speak 
at  random  and  at  a  venture,  and  ought  to  ba 
regarded  accordingly.-  [Bot  this  af&ilr  eameii 
nothing.] 


THE  HERTFORD  LETTER : 

CONTAININO    SXVESAL    BRIEF    ObsERVATIOKS.  0!f 
A   LATB    PRINTED   TrIAI.,.  CONCBRNIMa  VBt 

Murder  of  Mrs.  Sarah  Sroirr.  . 

Sir; 

I  am  favoured  with  yours  of  the  SOtfa  ult. 
whereby  I  perceive  your  pleasure  is,  that  1 
should  give  you  my  sentiments  concerning 
Mrs.  Sarah  Stout's  death,  the  trial,  Sec.  In 
answer,  I  am  very  sensible  of  my  own  ,weak- 
nesB,  and  how  unfit  I  am  to  enter  into  a  contro^ 
versy,  wherein  so  many  doctors  have  been  worj> 
ried  already:  nevertheless,  in  obedience  to 
your  reiteratetl  commands,  (though  in  doing  it 
I  may  expose  my  own  ignorance)  1  shall  give 
you  my  thoughts  concerning  the  natural  cause 
of  drowning,  loating  of  dead  bodies  afterwards, 
the  various  sentiments  of  the  doctors,  th# 
manner  of  her  death,  the  letters  produced  i^ 
court,  her  melancholiness,  why  no  mention  wak 
made  of  the  money ;  and  lastly,  concerning  two 
public  experiments,  whereof  one  was  made  nere, 
and  the  other  in  the  river  of  Thames. 
*  It  is  a  common  observation  of  most  people 
not  used  to  dive,  that  upon  their  plunging  them- 
selves in  the  water,  whether  it  be  voluntarily  oi' 
involontarily,  they  find  a  great  confusion  of 
their  spirits ;  so  that  it  is  morally  impossible 
for  them  to  reflate  their  actions  m  this  sui^- 
prize,  by  the  dictates  of  reason;  in  this  con- 
sternation, they  by  hold  on  any  thing  tbA 
comes  in  their  way,  not  considering  whether  It 
may  contribute  to  their  sinking  or  swimming/ 

In  this  harry  of  the  spirita  (oecisioDad  paf  Ujf 
4H 
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fimn  tl^e  Boiie  tildr  lillinab»w  4e  water,  tDd , 
Uy  fnom  lU  rumuBg  \^l»  theircan,  wMnk, 
/f.)  tlae  wliole  animal  OKpaymy  it  broMght 
Into  diwrder.  In.  this  oonfiision  it  is  no  waya 
forpcjsing,  that  water,  wberein  tbey  v^  iv- 
menedy  should  insinnate  itself  inio  aoipne  wacu- 
ities,  no  wjys  adapted  for  its  raceptien :  and  it 
being  obvious  to  aU,  that  no  man  dotfi»  or  can 
lire  without  respiration,  wbelever  element 
Boerer  he  is  in  ;  if  in  the  air,  be  aiMils  that  in, 
which  naturally  flows  into  the  lungs ;  if  in. 
w^ter,  wliat  comes  into  the  moyth,  as  long  as 
his  senses  caique,  he  sifaHo**^*  tki^  down  the 
gullet ;  as  long  as  he  doth  not  breiiUie,  there 
IS  little  daoj^er  of  drowfi^ng,  but  on  iMe  first  ia- 
spiraiion,  if  be  is  at  the  sumce  of  the.water,  il 
IS  n^liich  if  be  doth  not  swallow  downtjie  wind- 
Dipe  ^vfiih  the  air)  some  small  ipiantity  of  water ; 
put  if  be  is  totally  immersed  in  it,  it  is  not 
improbable,  that  upon  inspii^n,  a  far  grester 
qpantity  of  water  tlian  ^u  wiill  enter  into  the 
cavity  of  the  lung% 

In  erery  eipulsmi  of  air  out  of  the  Uings, 
tho  epiglottis  is  liAed  up  *,  if  the  month,  at  the 
l^e  time,  should  be  full  of  w|/^j  it  is  inipof- 
sihle  but  some  of  it  will  pap  dpwn  the  wind* 
mne ;  as  is  observable  in  tbiPfe  that  acctdeut- 
mll?  langh  whil/p  they  <WP  »  dlinkillg^  if  *  drop 
ullfl  into  the  luper^  arterto,  it  wul  CMse  i| 


eonghmff,  which  is  a  oonvulsive  motion  of  the 
longs,  aec.  whereby  natone  doth  commonly 
throw  up  any  thing  that  doth  casually  fall  upon 
them  I  by  this  strsffigling  of  n^nre,  to  expel 
the  water  already  slipped  down,  the  epiglottic 
is  lifted  up,  and  instead  of  ejecting  the  water 
just  swallowed,  the  month  being  full  of  it,  a 
great  deal  more  ftrceth  itself  down,  by  its 
nataral  gravity,  which  gravitotes  the  more  by 
lesson  of  the  cylinder  or  cone  of  the  air,  that 
eo^inually  presseth  on  its  siiperficies.  A&soon 
as  the  senses  are  gone,  the  epiglottis  is  kept 
open  by  the  force  of  the  stream  that  runs  into 
the  wind-pipe,  until  the  bronchia,  and  all  their 
ramifications,  are  filled :  w  long  as  the  sensef 
continue,  they  swallow  most  of  the  water  tha^ 
cpmes  into  their  mouths,  into  their  stomadis; 
kit  when  they  ere  near  sufib^ated,  the  water 
rjins  into  those  ducts,  where  it  meets  with  the 
least  resistance. 

So  Ibng  as  life  continnes,  there  is  a  eonmlsif  f 
SAiMggliog  of  nature,  to  expel  out  of  the  longs 
all  those  things  that  ace  noxious  to  theniy 
especiaDy  water ;  faei^g  never  used  to  be  leoep- 
tacles  for  any  thing  but  air,  they  use  their  ut- 
most efforts  to  eject  it,,  by  a  violent  contracting 
their  lobes  nearer  together ;  ^y;  tl|c^  expirbf- 
tfnt  contractions,  the  water  oonn^^ed  in  the 
rapixiBcations  of  the  bronchia,  it/q.  ^r^  somor 
times  forced  into  the  cavity  of  the  t^i^firax,  either 
1^  dilating  the  pores  of  tlj^  thin  membi^ane  that 
invests  th/e  luofjs,  (as  ^uick-sil^^er  is  fon^  l^ 
the  pressure  ot  a  hand  through  a  piece  oflea- 
ther)  or  by  the  rupture  of  tkm  tmiiele,  or  by 
some  minute  vessels,  net  yet  despi(ibed  by  ana- 
tomists. If  any  piractHiopi^r  iji  physic,  &g. 
shall  assert,  that  anatoiny  is  hri^iight  to  a  ne 


tlie  j#«es  of  animals  air  itainod,  are  delected} 
I  wonU  desire  them  to  tdl  me  throivh  what 
vessels  the  pus  in  an  esapgrema,  where  the 
matter  lief  on  the  midriff',  wl^en  there  s  do 
aloeroftheUngiS  isexpedenied;  ortbroogk 
what  psBjiiges  when  it  is  carried  off  by  nrioe, 
it  is  conveyed  into  the  kidneys;  or  bow  bitter 
injections  cast  into  the  thorax,  can  aff«ct  the 
mouth  with  its  taste  (as  the  ohservatinss  of 
physicians  do  demonstrate)  ;  er  let  theoi  rod 
a  treatise  of  Robert  Bovle,  esi|.  called  New  £x- 
petimeBts  Physical -ifechanical,  toochii^  the 
sprmg  of  tlie  air;  wbepe,  amongst  nauy 
curious  observatioiAiilbout  the  \oog!^  he  snasts, 
that  tl^B  diligent  Wsjlevs  reia[(es.  That  be, 
divers  timel,  obserred  in  the  diffectioo  of  Uts 
bodies,  that  the  membrane  tkat  invests  tbi 
lungs^had  pores  in  k  as.  big  as  the  longer  wt 
of  peas,  p.  843. 

Water  is  as.  fieqHent^  ftim4  m  the  cavity 
of  tl^  abdomen,  as  of  the  th/fymx;  but  1^ 
what  ducts  or  passages  (wbteqi.  there  is  ao 
visible  rapture  of  the  ooetn  of  the  stomach  or 
gutiijit  iscsirried  |h^ie,  1  lesF?  i^  totbemi^ 
scopic^l  apsl^nnist  t».  determine  i  I  cotpo^veit 
enough  for  me,  at  i^rcsent,  to  tcJI  yon,  that  it  if 
fact.  I  ain  conscious  you  are  npt  ignsnd 
thai  there  are  many  thii^Vthat  happen  in  tbf 
anio^al  s»ooi|oniy«  that  ew«ot  be  peered  § 
priori  ;  yet  when  t^y  «fe  «  patierkfh  tfc«| 
are  adqiitted  by  th^svhools  fs  undmnbl^ftiV^- 
ments.  If  any  axe  so  sceptical  as  to.  £|ij 
what  is  not  capable  to  br  prov^  o  f  riort,  tbey 
would  be  put  to  it  to  prove  the  c«rcnlali<»  of 
the  bkMd,  motion  of  ih(»  ani«nal  spirits,  or  wbeR^ 
or  how  the  chyle  is  traoj^lated  thfougfa  tk 
coats,  of  the  gttts^ 

As  soon  as  tj^elungm  s|om»ch,  &&  are  foO 
of  water,  the  body  nuttf  rally  sinks,  ai|d  liseiw 
more,  until  there  is  a  pi^ii^f^on  in  the  in- 
ward parts,  which  in  9ffld  owu^^i^  i«  HiV 
than  in  hotter  rcgtffmi;  b^^fbe  sooner  pntiv^ 
faction  is  begun«thesQoner  the  corpse  flost% 
whereof  MO  certain  c^lculatipn  cpn  hs.a»d(i^ 
the  time  of  their  rising  diileriAg,  with.  reipe(» 
to  the  region,  and  in  the  snnpe  chnieles  will) 
respect  to  the  seamy  of  tl|e  ye^r:  in  tbese 
parts,  according  to,^  9oi9moi».rifinkoning,  tb^ 
£ioat  in  nine  or  ten  dffyw? 

The  common  ccMts^aasigied  for  fleatiBgof 
boflies  drownedj  i%  ^  br^f]i^  of  tbeeA 
which  yo^knpw  i^^vi^ga^ error;  sstbatl 
need  say  nothing  in.oppqpition  to  it:  the  cause 
assign^  by  the  modem  »  pntreibctioa ;  M 
^h^iw  thi^  PQtref^^m  rendeis  the. body  ^^ 
hufpjavl  than  it.  waji  beforf,  is  notolffilfNtf  t» 
every  eye  ;  thei^fie  I  shall  give  yon  my 
thoughts  coni^ping  its  spo^  <v^^  ^ 
tr^faction  is  a  sMpiea.of  Feniyatation ;  by  ftf- 
meptotien  the^  air  cqntaij^in  the  ^vity  <Am 
bresst,  body,  stpmsiili,  ^  thoqgk  s^enii^J 
full  of  wjMer,  yet  tbey  owt^  great  qoutitwp 
'  of  «r,  iftiick  ^  rariM  Witfe  the  otbff . joicij 
proport^loil^totliedegreest^Epi^^ 
tbds  ins^bje  diUlMitoA  qf  the  bi^y  inowses 
i^Uf%,  until  the  CffrrqgM  W*  «w^  ' 
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I  not  abore  90  inches  hi  <Srciiit  when  first 
riMrned,  after  he  hath  lain  soine  weeks  in  the 
rater,  wilt  be  Hi  least  30  or  40  inches  in  cireom- 
irenee:  this  mdaal  dllatatfon  tf  t!re  bodv, 
coneeive,  is  the  s6le  cause  <^  fts  rhUhtt  to  tne 
irftce  of  the  water,  after  stfte^  dertinn  time, 
Ml  also  of  il4  more  or  less  bttoyaotness  after- 
ards. 

Having  giten  yon  my  th^tiights  concerning 
ke  cause  of  ihrowning,  of  <he  floating  of  the 
Drose  aAerWafds ;  I  shalfnow  acquaint  you 
ith  my  notions,  why  bodies  thrown  dead  into 
le  water  do  not  sink,  and  why  knxie  wfe  more 
uoyaitt  than  others. 

It  is  obsenrable,  that  htiman  bndies,  after 
eatif,  admit  no  water,  especiaDy  snffocated,  as 
ie  experiment  made  some  weeks  since  doth 
Fideotlj^  demonstrate;  because,  as  soon  as 
eath  seizes  a  man,  the  spbihcter  muscles,  in 
n  parts,  do  naturally  contract  thetnselvps,  for 
rbicb  reason,  it  is  not  so  ea^y  to  inject  any 
quids  into  the  parts  that  hare  them,  as  before : 
y  this  sechMrioti  of  water,  the  vacildties  (which 
1  drowned  creatures  are  full  of  waterl  are,  in 
iMwe  that  come  by  their  death  some  otiier  way, 
all  of  air,  which,  by  natural  experimenfr,  is 
Toved  to  he  a  thousand  times  lighter  than 
rater ;  and  by  the  same  sort  of  experiments, 
olid  flesh  is  observed  to  be  hot  a  little  heavier 
tiao  water:  if  you  grant  this,  which  is  easily 
enionstrated,  it  will  be  no  hard  matter  for  any 
onsiderate  man  to  belibfe,  that  flesh  (which 
ath  many  hrge  cnvities  in  it  filled  with  air) 
aay  float.  If  jtou  doubt  the  immediate  float- 
"ig  of  human  bodies,  thrown  dead  into  the 
rater,  ^ou  may,  for  your  satisfaction,  consult 
be  opinion  of  seamen,  who  have  been  the  last 
irar  in  several  engagements  with  the  French, 
r  those  that  have  been  a  Guinea  voyefge; 
rhere,  wiien  they  throw  the  dead  negroes 
ver- board,  they  never  lay  atay  weight  to  their 
^  to  sink  them,  as  they  do  to  white  men  :  it 
3  certain  that  all  those  negroes  do  immediately 
loat ;  I  have  spoken  with  several,  lately  come 
Nmi  thence,  that,  if  occasion  were,  would  attest 
t  with  an  baih. 

Bodies  are  more  or  less  buoyant,  either  in 
espect  to  themselves,  or  in  respect  to  the  me- 
liuin  wherein  iH^y  float. 

If  the  person  died  in  sie  iet^  act  of  inspira- 
ion,  the  lungs  wilt  be  full  of  air,  by  which  the 
ireast  will  be  sCbsibYy  dilated.  That  the  filling 
'f  the  thofa^rwith  air  may  be  a  cause  of  float- 
Dg,  n  evident  fit>m  those  that  can  lie  on  their 
lack^  withdat  stirring'hand  or  foot;  it  biding 
ibservaUe,  that  those  do  fill  themselves  as  fuU 
fair  as  they  cto,  ab'd'that  as  long  as  they  can 
loM  their  breath  they  float,  but  on  the  very  in- 
fant of  breathing  they  sink.  If  they  have  a 
Bi^  chest,  or  are  very  lean,  they  will  float.the 
ofder. 

If  they  ai'e  cast  into  salt  Water,  they  will  be 
note  btiovantthim'in  freA;  it  beinsf  experi- 
nented,  that  ships  will  sink  some  inches  lower 
mdcr  water  id  the  Thsmes,  than  when  they 
vere  at  sea ;  if  into  deep  water,  all  tbi^n  observ- 
Dg  they  e«n  sWim  nliote'eitty  iii  d^t»  'tbttd-in 
thallow  water. 
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On  the  contrifty.  if  the  person  died  in  expinr 
tion,  bard  a  smaff  ^est,  was  fat  and  fleshy,  or 
was  thrown  into  fresh  .or  shallow  Waters,,  he 
will  swim  the  more  under  water. 

I  do  not  perceive  so  great  n  discordancy  be- 
tween the  doctors  that  werb  .evidences  for  the 
king,  and  th»r  opposites,  as  some  seem  to  in- 
sinuate. The  witnesses  for  the  king  deposed, 
that  it  was  their  opinion,  that  no  person  ever 
was,  or  possibly  could  be  drowned,  that  had  no 
water  in  their  lungs,  stomach,  &c.  and  that  as 
far  as  they  had  made  any  observations  on 
drowned  persons,   they  always  found   great 

Suantities  of  water  in  the  inward  *  parts  of 
rowned  persons ;  part  thereof  usually,  in  lifl- 
ing  them  oot  of  the  water,  runs  out  of  their 
noseorm6uth;  that  upon  their  dissection^  they 
had  found  considerable  quantities  of  it  in  tne 
cavities  of  their  bodies ;  and  that  it  was  their 
judgment,  that  the  inward  ^arts  of  drowned 
persons  wouldf  pntrify  in  less  than  six  weeks 
.time.  Whether  these  are  not  undeniable 
truths,  1  leave  it  to  the  determina:tion  of  your- 
self, and  all  unbiassed  people  that  bate  made 
any  real  (not  ndtional)  observations  on  drowned 
bodiietf. 

Their  learned  antagonists,  whose  sole  endea- 
vour and  business,  as  far  as  I  could  perceiye, 
was  to  render  it  a  mute  case,  by  tbeb  strenii* 
ously  urging, '  That  two  or  three  ounces  of 

*  water  was  sufficient  to  drown  a  person  ;*  not 
from  aiiy  observations  on  human  bodies,  but 
from  a  private  exi^eriment  on  a  dog  or  two  thai 
was  half  hanged,  as  I  am  told ;  and  I  am  apt 
to  think  th^re  was  'Some  artifice  used,  seeipg 
the  experiruent  did  not  succeed,  when  made 
publicly  in  the  river  of  Thames  by  the  same 
person. 

Dr.  dloane  saith,  *  That  casi^  of  this  kipd  are 

*  very  uncommon^'  (viz.  for  Mrs.^Stout  to.  be 
drowned  without  any  water  in  her)  *  and  none 
« of  them  have  fallen  directly  iinder  ray  know- 

*  ledge ;'  nor,  as  I  verily  believe,  uhder  any 
other  person^s  since  the  creation  of  man ;  Thea 
he  tells  you,  .that  *  Water  swallowed  by  the 

<  gullet,  mto  the  stomach,  will  not  drown  the 

*  person  ^'  {who  said  the  contrary  ?)  *  But  it  is 

*  that  whicn  goes  into  the  windpipe  and  lungs 

*  that  sufiTocates ;'  and  confirms  it  with  an  ob« 
serration,  aay  ing.  *  I  have  observed  somespoon- 

<  fuis,  If  it  Went  the  wrong  way,  to  have  choaked 

*  or  suffocated  the  person.'  Note,  he  doth  not 
say  *  drowned,'  neither  do  I  think  any  persda 
can  properly  be  said  to  be  drowned,  that  natb  not 
swallowed  above  two  or  three  ounces  of  waKer^ 
but  rather  such  as  are  (as  the  doctor  si|ith} 
choaked  or  suffocated.  In  th6  same  paragraph 
he  telb  yon,  tliat «  Whether,  a  perfen  comes 

<  dead  or  alive  into  the  water,  he  believes  some 

*  quantity,  will  go  into  the  windpipe:'   Then 
l^ter  in  the  windpiiie  is  no  certwn  sign  of  a 
downed  person:.  I  am 'of  another  opinion, 
which  our  ezpeiiment  doth  ae^m  ubdeniabl[y  to  ^ 
prove. 

Being  asked  by  the  judge,  whether  the  parts 
tfrottid  ndt  putrify  in  leas  than  six  week8,^if 
tf^lMUeeD  wkier?  Bbiotwerwii^   Vj 
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lord,  I  am.  apt  to  think  it  woaM  bare  potre- 
*  fied  the  itboiacb  less  than  the  laogs :'  How 
direct  and  satisfactorjf  this  answer  was  to  the 
qncstiooy  you  may  determine.  .  1  obserTe 


general  questiiOOy  (for  what  intention  I  cannot 
divinej  wbich  was,  Whether  any  water  would 
go  into  the  thorax?  Jf  it  did,  or  did  not,  I  can- 


not conceive  what  benefit  or  prejudice  it  would 
be  to  this  case,  tboufj^b  1  am  apt  to  think  the 
membrane  that  invests  the  luocs,  may  easily  be 
torn  by  violent  coughing',  which  is  observed 
!n  all  persons  when  any  thing  falls  into  the 
windpipe. 

^car  the  foot  of  his  disootirse,  he  saith,  <  1 

*  ain  apt  to  think,  if  there  was  any  quantity' 
(of  water)  <  in  the  lungs,  the  sponginess  of  the 

*  ^art  would  suck  up  some  part  of  it:^  who 
said  the  contrary?  But,  doctor,  if  they  had 
socked  up  any  part,  would  not  her  lungs  have 
been  moister,  than  if  they  had  sucked  up  none? 
But  Mrs.  Stout's  were  rather  drier  than  usually 
they  are  in  dead  persons^  therefore — *  As  to 

*  the  stomach,  I  have  not  known  it  tried ;' 
have  you  known  it  tried,  as  to  the  lungs?  If 
not,  we  are  as  much  in  the  dark  as  before,  un- 
less we  take  your  « I  am  apt  to  think'  for  de- 
monstration. 

This  doctor  closes  his  sentiments  with  « If 

*  there  was  a  great  fermentation,  a  great  deal 
.'of  it*  (nvater)  *  would  rise  up  in  vapours  or 

*  steams,  and  go  uff  that  way :'  here  he  ter- 
ininates  all  with  an  <  if.'  Huppose  I  should 
vranthim  there  was  a  great  fermentation,  to 
be  as  true,  as  J  am  conmlent  it  is  false,  his  in- 
ference I  doubt  would  not  follow,  viz.  •  That  a 
'great  deal  of  it  would  rise  up  in  vapours  or 
«  steams,,  and  go  off  that  way  ^  if  it  should  rise 
into  vapours  in  the  stomach,  I  am  subject  to 
beKere,  that  the  coMness  of  the  parts  through 
whii;h  they  must  pass,  would  condense  them 
ajcrain,  before  they  could  get  out  of  the  body. 
What  wa^  he  means  by  •  that  way,'  I  cannot 
imairin^ ;  if  it  is  through  the  gullet,  the  con- 
traction of  the  moutlfof  the  stomach,  gullet, 
{wbioh  as  Dr.  Garth  says)  contracted  or  pursed 
up  by  a  muscle  in  tbe  nature  of  a  sphincter, 
and  the  closure  of  the  lips,  &c.  would  either 
keep  tbem  in  the  stomach,  or  else  the  coldness 
tof  the  part,  through  which  they  must  of  ne- 
cessity pass,  would  condense  them  in  their  pas- 
sage out  of  the  body :  if  through  the  guts, 
the  pylorus,,  the  coldness  of  the  guU,  or  the 
tphincter  aui,  would  obstruct  their  passage :  if 
it  could  be  imagined  that  the  subtleness  of  these 
Vapours  could  get  through  the  coats  of  the 
stomach,  I  conceive  the  coldness  of  the  omen- 
ta ny'^jperitonaeom,  and  tbe  thickness  of  the 
muscfes^  fat,  Sec,  of  the  abdomen,  would  im- 
pede their  exit  out- of  the  body.  In  fine,  it 
seems  xer^  probable  to  lAe,  that  if  there  had 
been  any  fumes  raised  in  the  stomach  by  fer- 
ikientation,  ^hat  tliey  could  never  get  an  exit 
through  so  many  itiipcdim^ts. 

Dr,  Garth  t«ite  you,  that  *  it  is  impossible  that 
'*  the  body'  (of  Mrs.  Stout)  *  should  have  float- 
.^  ed,  unless  it  bad  rested,  or  been  intangled 
^Mpn^thf  it^cs.'    7h^  is  i^certu^  troth, 
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if  she  iMd  beeo  drowsed ;  but  if  abe  wis 
thrown  in  dead,  there  is  nothing  more  oommoa 
than  for  it  to  Boat ;  and  thb  my  assertion  is 
consentaneous  to  the  universal  experience  of 
those  seamen  that  use  the  oc^gro  trade;  for 
when  any  of  thepr  slaves  die,  they  throw  then 
overboard,  without  any  weight  to  their  feet, 
and  these  float  immediately. 

That  she  was  found  sideling  in  the  water,  is 
a  mighty  argument  with  this  doctor  that  sbe 
did  not  float;  but  grant  she  was  inUogied 
(which  is  denied  by  several)  beiweeo  the  stakes, 
as  it  is  asserted,  1  think  it  no  gr&Uer  iioiider, 
than  for  a  deal- board  twelve  inches  broad 
(which  should  aocideutljf  get  edgewise  lietweea 
two  stakes,  not  above  nine  inches  distant  one 
from  the  other)  to  float  edgeling.  as  kmg  as  it 
is  intangled  between  them.  Nay,  on  th«  con- 
trary, 1  tliink  it  morally  impossible  for  any 
body,  that  is  much  broader  than  it  is  thick,  if  tt 
casually  gets  edgewise  between  two  sukes, 
whose  distance  will  not  let  it  lie  flat,' hot  it  most 
continue  more  or  less  edgeting,  till  it  is  dina- 
tangled. 

lobserve  tbe  judge  asked  this  gemkimaB, 
whether  water  in  the  body  would  putrifv  it? 
He  answered,  '  I  say  not ;  for  in  some  places 

<  they  keep  flesh- meat  from  corrupting,  by  pre- 

<  servinsf  it  in  water:'  if  he  means  water  in  a 
deep  well  wi!l  keep  it  a  day  or  two  in  hot  couo- 
tries,  I  may  admit  it ;  but  that  it  will  keep  it 
six  wei'ks.  or  mure,  I  utterly  deny  it:  if  it  «iU 
not  keep  flesh  from  putrefaction  forty -six  days, 
it  hath  little  analc^y  with  the  case  under  de- 
bate. 

Tfiis  doctor  tells  you,  <  He  must  difier  fron 
*^  liim'  (Mr.  Coatsworth)  <  where  he  infers  sbe 
'  was  murdered,  because  be  found  no  great 

<  quantity  of  water  in  her..'  This  is  a  mistake ; 
for  neither  he,  nor  any  of  the  other  doctors,  or 
surgeons,  that  were  present  at  her  dissectiuo, 
inferred  she  was  murdered,  because  sbe  had  no 
C^reat'  ouantity  of  water  iu  her ;  but  because 
she  had  none  at  all  in  her. 

J>r.  Morley  saith,  *  That  these  which  seen 

*  to  be  the  questions  of  the  greatest  moment, 

*  are.  Whether  there  was  a  necessity  for  tbii 

<  body'  (if  drowned)  *  to  have  a  great  quantity 

*  of  water  in  it?  And  whether  bodies  thrown 

<  dead  into  the  water  float?'  To  the  first  I  an- 
swer positively,  *•  That  there  is  no  absolute  ne* 

*  cessity  that  she  should  have  a  great  quantity 

*  of  water  in  ber.'  IVith  submission,  doctor, 
pray  tell  which  of  your  oppositea  said  there  was 
an  absolute  necessity  for  Mn.  Stout  to  have  a 
great  quantity  of  water  in  her;  they  aaid,  ibi^ 
could  not  conceive  that  she  was  drowned,  tbst 
had  not  one  drop  of  water  in  ber.  If  you  wouM 
have  contradicted  them,  you  should  have  de- 
monstrated to  the  jury,  either  by  reason  or  ex- 
periments, bow  a  person  might  be  drowned 
witbout  any  water  m  tbein :  if  yoo  could  have 
done  this,  you  had  aiiswered  the  question  of 
greatest  moment. 

This  doctor's  diflerenoe  between  persona 
drowned  by  accident  or  design,  I  would  flatter 
nyselfy  was  jnither  a  lapsus  Utijfu^,  than  hi« 
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Its!  j«d|nDeiit ;  for  it  is  cert»ii,  with  whatso- 
ever ciesigo  a  man  may  go  ioto  the  water,*  be- 
fore be  is  half  dead  he 'is  depnTod  of  Ms  senses, 
and  how  he  gotems  himself  then,  yoo  may 
jud^;    To  the  second  Question,  hesaith,  «  I 

*  think,  if  bodies  new  IriUed  float,  it  is  by  ac- 
'  cident  :*  it  is  as  accidental  for  bodies  new 
killed,  wbpn  thrown  into  water,  lo  sink,  as  it 
is  for  persona  just  drowned  to  swim. 

Dr,  VVoolaston  being  asked^ his  opinion,    •  If 
*•  a  person  be  drowned,  whether  it  can  be  dts* 

*  covered  six  weeks  after?'    His  answer  wais, 

*  I  think  it  impossible  to  be  known :'  I  am  apt 
to  be  of  his  opinion,  that  it  is  impossible  pre- 
cisely to  detemime  what,  and  liow  many  inju- 
ries her  viscera  had  received,  or  what  accidents 
had  happened  onto  them  fbrty-siz  days  afler 
any  person  is  drowned;  for  naturally  they 
would  have  been  .putritied  in  half  that  time; 
and  when  the  bowels  are  reduced  into  a  putre- 
laginoos  raoctlage,  who  can  give  a  rational 
ji^groent  concerning  their  former  fii^ure,  posi- 
tion, or  how  they  had  been  affected?  This  is 
what  naturally  happens  to  a  drowned  person, 
but  there  was  nothing  of  this  in  Mrs.  Stout ; 
which  is  no  small  argument  with  me,  that  she 
was  not  drowned.  1  shall  take  little  notice 
bow  he  contraiiicta  his  brothers,  by  bis  affirm- 
ing, *  That  in  drowned  persons  the  water  lies 

*  only  in  the  stomach  and  guts.'  As  to  Tiis  ex- 
Derieoce,  1  doubt  he  is  not  candid  ;  for  I  be- 
lieve I  have  heard  the  same  storv,  which  was 
thus  :  two  men  quarrelling  in  a  wherry,  one  of 
them  took  up  the  stretcher,  and  knocked  the 
other  down;  in  his  falling,  he  accidentally 
cao(j[ht  hold  of  his  adversary,  and  they  both 
fell  mto  the  water  together ;  be  that  was  knock- 
ed down  was  not  swelled,  but  the  other  was 
exceedingly. 

Mr.  Cowper  affirms,  « That  it  is  not  reason- 

*  able*  (in  Mrs.  Stout,  though  drowned)   <  to 

*  expect  any  thing  but  froth.*  What,  will  all 
the  water  turn  to  froth,  that  a  dting  person  re- 
ceives before  be  is  drowned  ?  It  is  a  paradox 
to  me :  how  contrary  this  surgeon's  sentiments 
are  to  the  universal  experience  of  the  learned 
and  unlearned  pan  of  mankind,  let  the  un- 
Inaesed  judge.  If  he  had  consulted  Ambrose 
Parey,  and  had  thoneht  him  a  reasonable  man, 
ckMibtless  he  would  have  been  of  another  opi- 
nion ;  who  saith,  *  The  bellv  of  him  that  was 

*  thrown  in  alive,  will  be  swollen  or  pufled  np  by 
'  reason  of  the  water  that  is  contained  therein.* 

The  whole  stress  of  this  gentleman's  argn- 
meats  seems  to  depend  on  a  supposed  difference 
that  there  is  between  persons  that  drown  them- 
self  ea,  and  those  that  are  casually  suffocated 
by  vvater;  whereas  I  am  apt  to  think  there  is 
little  more  dtfTerenee,  than  between  him  who 
potatbe  halter  about  his  own  neck,  and  one 
that  the  hangman  foroeth  it  on ;  there  is  a  pa- 
rity of  causes,  why  the  eflfects  in  the  same  spe- 
cies alMHild  extremely  differ,  is  more  than  my 
weak  intellect  can  comprehend :  in  both  I  con- 
ceiTe*  that  in  less  tliaa  a  minute,  their  rational 
ImcaWy  is  to  egregioosly  distorted,  that  nothing 
ia  «kMie  regubirly,  or  by  its  dictates. 


The  verity  of  bis  private  experiments,  I 
doubt,  because  when  he  made  a  public  one,  it 
infinitdy  contradicted  his  clandestine  ones.* 
There  is  a  vast  difierence  in  drowoinff  a  crea- 
ture in  a  tub,  and  in  a  river  ;  in  sinlcing  him 
with  a  weight  tied  to  him,  and  permifting  him 
to  sink  by  his  own' gravity.  I  am  not  ot  opi* 
nion,  that  it  is  ridiculous  to  expect  water  in  the 
cavity  of  the  thora^t,  though  the  lungs  had  not 
sufiereil  an  imposthumation,  or  the  like,  for 
reasons  formerly  assigned. 

Dr.  Crell  saith.  He  shall  only  insist  upop 
what  Ambrose  Parey  relates  in  his  chapter  off 
renunciations-*- He  tells  ns,  *  That  the  certain 

*  sign  of  a  man's  being  drowned,  is  an'appear- 
'ance  of  froth  about  his  nostrils  and  mouth  ; 

*  which  could  not  be,  as  he  declares.  If  thb 
had  been  strangled,  or  otherwise  killed 
'    For  the  confirmation,  or  confuti^- 

tion,  of  these  positive  assertions  of  this  learned 
doctor,  I  shall  give  you  the  verbal  expressions 
of  Ambrose  Parey ;  *•  Whosoever,'  saith  be, 

<  is  found  dead  in  the  waters,  yon  shall  know 

<  whether  they  were  thrown  into  the  water 
'  alive  or  dead  ;  for  all  the  belly  of  him  that 
« was  tbro#n  in  alire  will  be  swelled  and  puffed 

*  up,  by  reason  of  the  water  that  is  contained 
^  therein  ;  certain  clammy  excrements  come 

*  out  of  his  mouth  and  nostrils.'    In  the  fbre- 

S4ng  paragraph  he  giries  you  the  signs,  w be- 
er one  is  banged  deader  alive;  bis  fbrmal 
expressions  are,  *  If  he  was  hanged  alive,  there 
'  will. be  a  foam  about  his  month,  and  a  foamy 

*  and  filthy  matter  hanging  out  of  his  nostrils.' 

Observe  this  author,  whereon  he  only  insists, 
saith,  There  is  a  foam  and  filthv  matter  about 
the  mouth  and  nostrils  of  them  that  are  hanged 
alive.  Now  whether  froth  at  the  mouth  and 
nostrils,  is  a  certain  sign  X)f  a  man's  being 
drowned,  or  whether  it  is  not  Incident  to  per- 
sons that  die  of  other  diseases,  any  physician  can 
easily  determine?  If  you  will  be  pleased  to  read 
Paul  us  Zachseua's  Qusesiiones  Medico- Legates, 
on  the  lame  suli|ect,  you  may  find  that  he 
agrees  with  Ambrose  Parey,  That  an  appear- 
ance of  foam  about  the  nostrils  and  month,  is 
no  certain  sign  of  drowning.  By  ^udl  positive 
assertions  of  the  learned,  how  easily  may  th^ 
ignorant  be  imposed  on  ?  By  thisybu  may  e'vi«> 
denily  aeethe  difference  between  a  witness  on 
his  parole,  as  this  gentleman  was,  and  one 
upon  his  oath,  as  the  king's  were.  ; 

*  Mr.  Herriot  being  asked  by  Mr.  Cowpei^ 
what  observationa  he  bad  made  concerning  this 
mister  ?  answered,  *  When  I  was  a  sorgeoii  in 
'  the  fleet,  I  made  it  always  my  observation, 
'  when  we  threw  'men  over-board,  that  were 
'  killed,  some  of  them  swam,  and  some  sunk.* 
Then  being  interrogated  by  the  judge,  *  When 

*  a  body  is  thrown  over-iioard,  dotn  it  sink  or 
'  swim  ?'  his  answer  was,  «  I  always  oboe)rved 

*  that  it  did  sink.'  What  incoherence  is  here ! 
First,  *  I  made  it  alwajrs  my  observation,  when 

*  we  threw  men  over-board  that  were  killed,  somd 

*  of  thein  swaAi,  and  some  sunk :'  and  almost 
in  the  same  breath  saith,  *  I  always  observejl 

*  that  it>  (a  dead  body  throwa  ovel^board)  <  di4 
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^  sink.'  I  am  apt  to  be  of  Mr.  Hmiol's  vmid, 
as  to  hii  irat  Mtertioa«  TbftI  men  killed  in  a 
fight  being  tbiown  oyer-booffd^  some  of  lliem 
BBok,  others  9  warn ;  those  whose  breast  uid  beHy 
are  no  ways  iigarsd  float,  bat  those  wboae  breast 
and  bell^  are  perforated,  so  thai  water  gets  i|ito 
their  cavities  Ihroogh  tbe  wound,  I  doabi  not 
.hut  they  will  sink. 

Mr.  Bartiett  talk  yon  <  Ho  never  saw  any 
body  float,  though  ha  bad  been  in  several  en- 
gagements.' It  is  vary  probaUe,  he  kept  him- 
self all  that  time  in  the  cock- pit,  aad  it  noay  be 
long  after  dressing  the  wounded  peraons.  The 
fittest  persons  in  this  case  to  give  their  obser- 
vation, are  oficaffsand  seaaien,  who  are  al- 
ways npon  deck,  and  often  obliged  to  kM>k  out; 
and  not  suigeons,  who  are  all  iba  time  of  en- 
gafifements  secured  in  the  hold  of  the  ship. 

Sir.  Gamlio  saith,  *  Thaia  never  were  more 
^  and  greater  signs  of  the  stagnatieD  of  Mood  on 
'  thebody  oftbischild,thanonthobodyofMr8. 
*  Stout.'  But  on  what  parte  these  *  more  and 
/  greater  s^ns'  were,  whether  on  the  breast, 
belly,  &c.  not  one  wovd.  The  mother  of  tlie 
child  asserts,  there  was  not  tbe  least  sign  of 
any  stagnation  of  blood  on  any  part  of  her 
child :  She  having  lateW  had  the.  small-pox, 
her  face  where  the  smallpox  had  ftoiad,  was 
'somewhat  discoloured ;  hot  it  was  no  more 
discoloured,  after  her  drowning,  than  it  need  to 
be  (when  she  was  cold)  before  her  death ;  tbe 
sdl  of  the  water  doth  geoarally  alter  the  Aees 
of  people:  so  Mrs.  Stout  was  not  known  by 
her  neighbours,  till  that  was  wiped  off.  The 
setttea^ents  of  bk>od  00  Mrs.  Stout  were  dis- 
persedly  on  ber  ear,  both  sides  of  her  Jieck, 
breast,  arm  ;  but  on  what  part  of  the  diikt's 
body  these '  more  and  greater  si^s  of  stag* 
■  nation'  were,  he  doth  not  specify ;  because 
^  had  he  amioned  any  particuhur  place,  there 
were  severaTpresent  that  would  have  contra- 
dicted him.  General  terms  are  the  fittest  oovers 
for  falshood. 

If  this  gentlewoman  was  not  drowned,  as  tbe 
doctors  and  so^eons  for  the  prisoners  seem  to 
'  insinuate,  tbe  query  then  will  be,  bow 
she  came  to  her  end  ? '  With  submtsaion  to 
better  judgments,  I  shall  here  offer  my  private 
aenthnents  concerning  it.  I  am  iodooed  to  be- 
lieve, she  was  knocked  down  with  a  hlow  on 
her  left  ear,  from  the  kir^  settlement  of  Mood 
there,  which,  as  Mrs.  Kimpson  swears,  was  as 
much  as  her  band^could  cover,  and  more :  After 
ahe  was  felled  to  tbe  ground  by  the  blow,  it  is 
probable,  with  the  gnpe  of  a  strong  band,  she 
was  throttled :  From  the  stagnation  of  blood  on 
both  sides  of  her  neck,  under  her  ears,  whieh 
Mr.  John  Dimsdale,  jan.  swears  there  was, 
and  from  the  settlement  of-blood  on  her  breast, 
t  am  indined  to  believe,  that  the  person  that 
Ihrottled  ber,  to  support  his  hand  that  he 
might  gripe  the  stronger,  rested  his  arm  oo 
her  breast,  which  occasioned  the  stagnation 
ihere. 

"iThe  circumstances  that  induce  me  to  thmk 
she  was  not  acceasary  to  ber  own  death,  are 
these  foOowing :  Her  being  fpond  witfaout  har 
3 


oonM  not  be  foand, 
thougtithe  river  ww^igeotly  raked  several 
times,  until  about  a  weA  before  the  trial,  it 
was  found  hanging  on  a  stake,  whidi  the 
miller  had  cleansed  from  the  traab  that  hong 
on  it  about  half  an  hour  before,  and  he  will  de- 
pose that  it  was  not  there  then :  it  was  torn  to 
ragF,  without  one  of  its  aleeves,  some  parts  of  it 
were  as  rotten  as  dirt,  other  firm ;  yoo  might  tear 
It  (%vhich  was  made  of  a  sort  of  Norwioi  stuff) 
and  tbe  lining  (which  was  a  silk  daaoaslc)  with 
your  fingers,  as  I  did :  iluery.  Whether  stuff 
or  silk  will  naturaiy  rot  so  soon  under  water  f 
Here  is  no  news  of  her  iiightrait  yet.  2.  Froai 
her  fioatkig ;  whereof  I  make  no  doubt,  be- 
csuse  it  is  sworn  by  several  witnessea.  3.  Be- 
cause her  belly  was  not  swollen.  4.  Because 
no  water  came  out  of  her  when  liiied  out  of 
the  river,  nor  pnrged  out  of  her  afterwards. 
5.  Because  her  inwwd  parts  were  not  putre- 
fied, though  her  outward,  that  had  been  in- 
jured, were  ?  Whieh  I  aoppoae  was  impassible 
they  shcNild  have  ooatinued  so  46  days  after 
her  death,  had  there  been  any  water  in  them. 
0.  From  tbe  several  distinct  setHinga  of  Uood, 
which  is  unusual  in  drowned  persona :  If  it  had 
been  occasioned  (as  aoihe  may  thmk)  ^rtm  a 
blow,  wbioli  she  received  when  she  threw  her- 
self in,  I  am  sulject  to  believe,  that  tbe  cold- 
ness of  the  water,  in  the  month  of  March, 
wouM  have  hindered  its  tetfiement  in  tbe  cu- 
taneous parts  of  the  body,  as  it  is  generally 
observed  to  do ;  for  what  is  mere  conmoB 
than  to  dip  a  lineo  rag,  or  a  piece  of  brown 
paper,  in  cold  water,  and  apply  to  a  braised 
part,  to  hinder  the  blood  from  aettling  there  ?  7. 
From  the  continual  dhtnrbancethat  Mrs.  Gor- 
rey  was  under,  both  in  mind  and  body :  Never- 
theless, she  would  not  discover  it  till  she  was 
almost  frighted  out  of  her  senses,  by  the  voice, 
as  she  thought,  of  Mrs.  JSTont,  which  ottered 
these  words,  '  Divulge,  conceal  nothing.'    8. 


From  wliat  is  sworn  ay  the  €kirrm 

their  lodgers  at  tbe  trial,  viz.  *  Mr.  Marson  wai 

hot,  ai2l  put  by  his  wig ;   I  see  his  head  wis 

wet — -they  came  in  about  1 1  and  U  o'clock 

she  tofened  me  off,  but  a  friend  of  nine 

will  be  even  with  her  by  this  time— Her 
business  waa  done— —He  would  pass  bis 
word,  Mrs.  Sarah  Stout's  oourtmg-doys  were 

over The  use  money  is  paid  to-night 

Yon  have  fiwty  or  fifty  pounds  for  your  share 

Asked  him,  Whether  tbe  business  was 

doner And  he  anawered,  he  believed  it 

•was ;   but  if  it  was  not  done,  it  wooM  Im 

done  ta-nigitt Pulled  a  bandftil  of  mowjr 

out  of  his  pocket,  and  swore,  he  wodd  apefid 
it  all  for  joy  tbe  buainess  was  done.*  9,  From 
the  sentiments  of  the  grand  jury,  wbo,  after 
a  nice  examination^  were  of  an  opiaioo,  Aat 
she  waa  murdered-t  as  were  sevarsi  of  die 
petty  jury,  but  by  whoas  they  did  not  know. 

As  to  the  letters  produced  in  coort,  my 
tiiougbts  are,  they  nrenot  ofalsfitimate^bot 
of  a  apurtons  prodoctbn.  1.  Because  tbe  ctiW 
doth  no  way  anife  her  (ohanwler.   %l 


fat  the  Murder  qfMtu  Sardk  Siaui. 


WIS] 

ber  mother  doth  tffinn*  the  ktUg  sfaewD  faor 
in  court  was  of  a  soialler  chanMSter  than  evcK 
she  obaeryed  her  daughter  to  write ;  neither 
dotb  her  brother  tbiok  theqn  to  be  gfimkie 
3.  Becaoae  there  wis  oo  acatmi  made  of 
these  letten»  till  the  oomraon  report  of  her 
being  with  child  (ifhich  had  been  iodustrioiiiiy 
spread  abroad  by  aereral,  bat  by  nooe  more 
zealously  than  by  a  nominal  dnaker^  hw 
qoondam  admirer)  was  proved  to  be  uttsriy 
Ibke,  bv  the  oath  of  aereral  doctors  and  aur- 
poos  that  had  opened  her  body.  4.  fiecanoe 
Mr.  Marson  ana  Mr.  Arc^,  on  the  trial, 
sware  (and  sereral  of  the  oonmer's  inqneit  irofo 
lesdy  to  swear)  that  llr.  Cowper,  before  the 
ooroner's  inquest,  beui|^  oo.  his  oath,  deposed, 

<  That  Mrs.  Stent  was  a  modest  nsnoD  ;  that 

*  he  did  not  know  of  any  thing  that  was  the 
« cause  of  it'  (rix.  her  death)  ;  *  That  he  did 
*'  not  know  any  person  she  was  in  leee  with, 

*  but  of  one  whose  name  waa  Marshall;  and 

<  Mr*  MarshaU  told  htqi,  that  he  was  always 

*  repulsed  >y  her.'  Whether  this  oath  is  not 
diametricidly  opposite  to  his  fdesdings  on  the 
trial,  you  may  determine.  5.  Beeaose  they 
did  not  inaist  on  these  lettery,  when  Mr.  Jooes 
said,  *  Indeed  they  hare  produced  some  letters 

*  wiihoot  a  name ;  but  if  they  insist  upon  any 
>  thing  against  her  rqpntation,  we  must  call 
'  our  witnesses.'  If  the  witnesses  then  present 
in  court  (who  were  some  of  the  most  reputable 
in  that  town)  bad  been  called,  to  speak  to  her 
reputation,  a  great  deal  of  that  dirt,  that  ia 
■owcast  upon  her,  would  have  been  wiped 
off.  I  cannot  but  take  notice  here  how  seem-* 
iDg^ly  unwilling  he  was  to  expose  the  weakness 
of  this  gentlewoman,  or  to  meddle  with  her 
lett^had  he  not  thosfp  inup^ent  gentlemen  to 
defend ;  when  before  [^  deaih  his  hsd  shewn 
tbeatto%.  ManhaVt  i^.repnkml  k>rer,  and 
his  brother,  and  after  the  trial,  the  printers, 
who  at  the  trial  did  not  take  them  in  short 
band,  were  &voured  viith  them,  to  be  exposed 
to  the  whole  wor|d« 

What  concerns  her  me|a|id>oly,  I  sm  indnoed 
to  believe^  th^l  she  wi^  up  more  than  is  incident 
to  all  people  that  are  si^y,  or  much  troubled 
with  the  head  ach;  ftom  what  her  maid 
swears,  <  That  ^e.  was  ill  sometimes,  and  I 
'  imputed  it' (mekncholy) '  to  her  illness ;  and 
'  1  know  no  other  cause«'  And  Mrs.  Walker 
doth  assert.  That  Mr.  Cowper  told  the  coro- 
ner's inquest.  That  he  did  not  obserre  her  any 
ways  melancholjr ;  that  be  should  not  hare 
taiuo  notice  of  it,  hsd  not  soeh  an  aocidnit 
happened ;  only  now  he  remembers,  thai  she 
waa  noiso  five  in  disoearse  at  dinner  as  some- 
limes  she  used  to  be;  and  theft  the  discourse 
then  was  chiefly  between  him  end  her  moiher. 
Her  mother  and  brother  do  aifirm  they  never 
pbaerved  her  melaocholy,  and  all  her  intimate 
eoroparaons  do  anert  the  same :  It  is  mnch 
that  none  but  this  gentleooan's  sirter,  and  two 
or  three  others,  devetedtoa  party,  shonldob* 
■erve  any  such  thing. 

Mr.  Finnin,  his  nais,  and  seyswJ  others  thai 
vere  in  her  company,  with  Mr.  Taylor,  do 


affirm*  Ihsi  sha  did  net  sny  her  bead  eioais 
wonkiserve  her  tinie,  or  any  thing  like  it,  and 
that  they  esteemed  Us  disconrse  with  her  pure 
banter  'f.  that  ahe  was  in  her  night  dress,  anil 
pn|sentiywenl.hoeae and pnt on  dean  linen:  t 
am  apt  to  think  there  are  many  rdntions  and 
friends,  bigntted  to  a  part^,  that  wtU  not  bogle 
to  teU  a  lye,  to  save  a  fhend,  or  near  relation 


The  afternoon  before  her  death,  she  was  oh- 
'  to  alaod  to  see  the  judges  make  their 
entranee,  with  her  friends,  aa  brisk  and  airy  as 
any  there :  About  four  hours  before  her  death, 
as  I  am  teld,  she  was  in  oompany  with  a  knight 
of  that  eonnty,  and  several  others,  who  ob- 
served her  to  be  as  merty  and  pleasant  as  any 
amongst  thsm  :  Atniseatniglil,  she  earnestly 
iapesiiinedn  young  MKlewoman  of  that  town.^ 
to  tarry  and  lie  with  her  that  night,  as  she  had 
lonmeny  dene  severel  times ;  which  she  re- 
fosed  then,  lor  some  paitienlar  reasons.  When 
Mrs.  fliont  perceived  she  would  not  tarry  all 
night,  she  mvited  her  to  dinner  next  day, 
and  told  her  what  she  had  provided;  and  that 
she  should  be  gUd  of  her  company  ;  not  in- 
l»dhig  to  go  out  of  doors  the  next  day. 

I  am  ent  to  think,  that  if  she  had  been  sueh 
a  farioos  lover,  as  is  pretended,  or  had  any  hi- 
tention  thatniglMk  to'destro^f  herself,  that  she 
would  not  have  fallen  out  with  anv  body  about 
the  payment  of  money  ;  much  less  have  re- 
fnsed  to  sign  s  reeeipt  for  m  pounds,  which 
her  d  St  had  prepared  when  he  pwid 

her  the  interest  money ;  what  was  the  true 
cause  why  she  refused  to  sign  this  receipt,  is  9 
riddle  to  most. 

If  she  had  so  great  a  kitidness  for  some  vears 
for  this  Joseph,  as  is  inshioated,  certainfv  his 
wiih  wooM  have  observed  something  or  it ; 
and  thenr  she  would  not  be  importunbg  hec 


tty,(ifsl 

been  so  despAratdy  in  love  with  htm)  nave  lived 
here  several  months  together,  witiiout  his  com- 
pany, even  when  importuned  by  his  wiftr; 
but  would,  as  we  maj  reasonably  (foiyectnre, 
have  resided  in  your  city,' where  she  might  the 
ollener,  and  more  privately  have  enjoyed  bis 
company:  and,  as  for  her  going  oot  st  the 
window,  it  is  morally  tmpotfsiUe,  the  bars  beiee 
so  close  together,  that  a  child  of  a  year  taf 
cannot  get  out  between  them ;  neither  was 
there  any  occaskm  for  it,  the  keys  being] 
alvrays  leil  in  the  doors. 

Because  there  is  no  mention  made  oii  ^e^ 
trial,  of  the  misring  of  any  of  her*  money  ;^ 
several  are  apt  to  report  that  iier  relations  wi^t 
none  of  it,  wnich  is  a  grand  mistake ;  for  they 
want,  as  they  compute  it,  at  least  a  thonsao4 
pounds  of  her  origmal  fortune,  besides  the  hn- 
provements  she  had  made  thereon,  which  were 
considerable }  they  made  little  mention  of  it 
there  (that  was  taken  notice  of),  hecause  their 
eridences  that  could  speak  materially  to  that 
point,  were  Quakers,  whose  affirmation  will 
not  be  taken  in  criminal  oases. 
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tion, » to  vrbat  be  fa»4  90  oaofideiillj  anertod 
to  the  ooatnyy  on  the  trial. 

Haviofft  in  fiomo  mrasnro,'  nnswrond  jmir 
conMnnaas,  though  by  it,  I  have,  I  am  af  raiti, 
a liHletoo  much  trespasied  on  yoitr  patieoee,  I 
ahall  take  little  nolioe  now,  what  omisnoos  and 
alteratiooi  there  are  in  the  printed  trial ;  bow 
Mf .  Stephens  a^as  taken  «rith  astnm^e  sort  of  s 
fit,  (just  afWr  tbe  petty  jury  weotout)  ivbicb  dis- 
tocbed  the  whole  court ;  or  lio«r  a  wine  cooper  in 
Soutbwark  (who  caime  down  as  an  evidence  for 


.  The  last  assizes,  here  was  a  man  bangwl; 
after  be  wtis  dead,  was  cot  down,  and  buried 
without  a  coffin,  the  grave  filled  up,  and 
the  earth  well  trod  down ;  in  the  evemng  he 
was  digged  up  tf  ain,  being  pressed  almost  flat 
^y  tbe  weight  of  tbe  earth,  was  privately  cast 
into  tbe  river,  aod  when  it  was  observed  that 
tbe  corpse  woubl  sink,  it  was  exposed  to  public 
view,  and  an  advertisement  of  it  was  printed  in 
the  Postman,  tbe  S5th  of  July  last,  with  a 
great  shew  of  exultation,   by  their .  saving, 

*  Many  hundreds  having  seen  this  experiment 

*  with  their  own  eves,  tbe  opinions  of  ibc 
'  surgeons  prodoceoion  tbe  part  of  the  king  ia 

*  thereby  destroyed  and  exploded,  and  all  per- 

*  sons  confioced  of  the  contrary :'  What  infln* 
tpce  this  experiment  linay  have  on  you,  I  know 
not;  but  when  all  tbe  cncumstances  attmding 
it  are  dnly  considered,  I  am  of  o|nnion  it  will 
make  more  against  them»tban  their  opposites : 
If  they  bad  been  certain  of  success,  what  need 
of  so  much  artP  Whv  did  they  not  insert  hi 
their  advertisement,  how  the  body  had  been 
managed  before  it  was  thrown  into  the  water, 
how  tbey  opened  it  afterwards,  and  bow  they 
made  a  stnct  scrutiny  after  water,  yet  could 
not  find  a  drop  in  it  f  Not  one  wora  of  this. 
Msthinks  this  partial  relation  if  calculated  on 
purpose  to  magoi^  their  own  evidences,  and 
put  a  slur  on  the  kmg's. 

I  doubt  not  but  the  ingenious  contrivers  of 
this  experiment  did  not  only  expect  it  would 
sink^  but  that  it  woubi  have  some  water  in  it 
also.  1  smapftto  think  it  reasonable,  to  ex- 
pect that  tbe  weight  of  the  earth  woiUd  have 
driven *out  tbe  wind  confined  in.  tbe  cavity  of 
the  breast  throuffh  tbe  wind -pipe,  which  is  im- 
pMsible  to  be  done  wiUiout  lifting  up  of  tbe 
epiglottis,  which  continually  ckises  tbe  mouth 
of  the  aspera  arteria ;  but  in  expiiation,  this 
bdnfj:  once  forcibly  removed  out  of  its  natural 
tiitoation,  it  was  very  likely  that  it  would  not 
cover  it  again  so  nicely,  but  that  some  small 
onantity  of  water  might  {insinuate  itself  through 
Ihe  small  passages,  which  tbe  violent  forcing 
out  of  the  air  bad  made :  If  this  bad  succeeded, 
what  a  triumph  there  would  have  been,  you 
majr  easily  determine. 

Some  weeks  since  a  suigeon,  that  bad  been 
an  evidence  at  tbe  trial  at  Hertford,  going  into 
p,  bookseller's  shop,  meeting  some  acquaintance 
there,  be  fell  into  discourse  about  Inrs.  Stout, 
and  asserted  there,  what  he  had  affirmed  at  tbe 
trial,  via. '  That  two  or  three  ounces  of  water 
« will  drown  a  dog* :  One  of  tbe  company  told 
him,  >  He  could  not  conceive  that  so  small  a 

*  onantity  would  do  the  business :'  He  replied,* 

*  oir,  I  will  hy  a.  guinea,  that  I  will  drown  a 
^  dog  in  tbe  river  of  Thames,  and  he  shall  not 
f  have  above  three  ounces  of  water  in  him.' 
Tbe  proffer  was  no  soontsr  made  than  accepted, 
time  appointed,  dog  brought,  and  with  a  weight- 
tied  to  nis  binder  feet,  flung  into  the  river :  some 
tioae  after,  he  was  taken  out,  and  dissected; 
where  ini^d  of  three  ounces,  there  was 
about  thirty -three;  wbereby  he  not  only  lost 
bis  wager,  bi^,ii^a  great  measure  his  repnta- 


the  prisoners)  fell  into  a  sort  of  distraction ; 
and  all  the  time  of  tbe  trial  was  roight^  dis- 
eoBfipoied  in  his  mind,  so  that  he  was  fain  to 
be  tied  in  bed,  yet  would  often  ask  how  tha 
trial  went,  and  whether  they  were  like  to  be 
cleared ;  and  would  oflten  tell  the  people  about 
him,  that  he  had  done  a  v^ty  bad  thing,  bat 
would  not  confess  what,  though  often  urged  to 
it :  but  riuiU  condude,  desiring  that  the  authors 
of  this  horrid  murder  may  be  detected  aod 
brought  to  condign  punishment ;  but  that 
the  innocent  may  be  deared  from  all  aspeisioof 
tbtY>wn  ondeaervedly  on  them,  which  I  dook 
not,  but  that  the  Great  Jehovah,  in  bis  own 
time,  will  bring  to  pass ;  and  that  it  may  be  so, 
shall  be  the  diuly  prayers  Hf,  Sir,  your  bnmble 
servant.  *       P.  D: 

Hertford,  Sept  5, 1699. 

P06T8CSIFT. 

I  doubt  not  but  yon  have  beard,  tbat  tlie  geo^ 
tiemen  that  opened  Mrs.  Sarah  Stout's  bod.v, 
did  depose,  that  she  was  a  virgin ;  for  your  in- 
formation, I  will  give  you  a  true  copy  of  their 
certificate,  which  is  as  followetb : 

Hertford^  April  9Bth^  1699. 
<  We  whose  names  are  here  under  written, 
^  having  examined  tbe  body  of  Mrs.  Sarah 

*  Stout,  deceased,  do  find  the  uterus  perfectly 

*  free  and  empty,  and  of  the  natural  ^rure  aoidl 
^  magnitude,  as  usually  in  virgins.    We  found 

*  no  water  in  tbe  stomach,  intestines,  abdomen, 
'  lungs,  or  carity  of  the  thorax. 

John  Diusdalx,  sen. 

R^BCST  DiMSDALE. 

John  Dibcsdale,  jon. 
WilUam  Coatswortb. 

SABfUEL  CaMLIN. 

Daniel  Phillips. 

After  this  certificate  was  delivered  to  the  rs- 
lations,  they  desired  the  gentlemen  that  bad 
signed  it,  to  give  their'opinions, 'whether  tbsy 
tl^ught  she  was  drowned  or  no  ?  All  of  tbem 
were  unanimous  that  she  was  not  drowaed; 
except  Mr.  Cambn,  who  was  uhwiliiog  to  f^\% 
bis  opinion,  either  pra  or  con ;  but  wbeo  asked, 
would  only  say,  '  There  wt^re  yery  odd  cir- 
cumstances:' let,  at  bst,  when  he  was  asked; 
whether  he  did 'Conceive  any  person  oouM  bs 
drowned,  that  had  no  water  in  their  siomadi^ 
intestines,  abdotoient  bings,  or  cavity  of  tbe 
thorax?  He  replied,  Mo;  which  the  others 
thought  viitttallyt^iacUidc  as  mucb  as  they 
bat}  said. 
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A  REPLY  TO  TOs  HERTFORD  LETTER : 
WaeiiEDi  THE  Case  of  Mrs.  ShtKir's  Death 

IS  MORE  PARTICULARLY    CONSIDERED;    AND 
Mr.  CoWPSR  yiNDICATED  FROM  THE  9LAN- 
,      DEROUS     AccuajCTlbN  OF  BEIMG  ACCBSSART 
TO  THE  SAME. 

Sr; 

1  received  your  letter  from  my  bookseller,  on 
the  20th  of  September  last:  Aod  though  1  am 
far  from  tbipkitig  your  seotiments  upon  this 
matter  were  either  ifesired  or  commanded ;  yet 
am  I  well  enough  pleased  with  your  apology, 
wherein  yon  tell  us,  you  are  very  sensible  of 
year  own  weakness,  and  how  unfit  you  are  to 
enter  into  a  controversy,  &c. 

This,  I  must  confess,  may  be  of  some  nse  to 
the  ignorant,  by  forestalling  their  expectation 
of  any  wonderful  discovery  ;  but  for  the  learn- 
ed, the  compliment  might  have  been  spared, 
since  the  performance  does  so  evidently  dis- 
cover what  yon  acknowledge. 

The  Introduction  does  indeed  promise  ns 
great  matters,  viz.  '  I  shall  give  yon  my 
'  tbonghts  concerning  the  natural  cause  of 

*  drowning;  floating  of  dead  bodies  afterwards; 
■  the  yarioos  sentiments  of  the  doctors ;  the 
'  manner  of  her  death ;  the  letters  prodnced  in 

*  court ;  her  mefanchofiness ;  why  no  mention 

*  was  niade  of  the  money ;  and  lastly,  concern- 

*  ing  two  public  experiments,*  &c. 

But  prav,  8ir,  if  we  find  yonr  thoughts  arise 
from  the  ebullition  of  a  heated  fancy,  and  that 
your  too  Mger  zeal  for  your  friend  has  carried 
you  oftentimes  to  over  hasty  conclusions ;  if, 
mstead  of  a  well-grounded  and  rational  solntion 
of  these  phoenomena,  we  are  only  entertained 
with  incoherent  expressions,  false  grammar, 
tautology  groundless  surmises,  and  want  of 
proof;  m  a  word,  if  these  pre^ant  thoughts  of 
yours  are  found  to  be  mere  trifles,  had  it  not 
Been  better  yourself  alone  had  been  still  master 
of  tbens  f  6r,  if  there  was  a  necessity  for 
their  breaking  out,  had  you  not  better  have 
cOmnoonicatM  them  only  to  your  friend  in 
London,  than  to  have  exposed  yonrsell*  thus 
ridicaloQsly  to  the  learned  world  r 

That  I  may  make  good  what  f  have  alledg- 
ed,  I  shall  now  proceed  to  your  letter.     *  It  is 

*  a  common  observatioQ  of  most  people,  not  used 

*  to  dive,*  &c. 

Give  me  leave.  Sir,  here,  only  to  question 
the  truth  of  your  proposition,  whether  or  no,  the 
greater  number  of  those  who  are  not  divers, 
have  made  any  observations  npon  drowning,  or 
from  their  own  experience  can  satisfy  us  of  the 
cunsteniation  that  ensues  plunging  themselves 
into  the  water?  But  admit  the  confusion  (as 
without  doubt  it  is)  to  be  very  great ;  it  may 
not  hence  foltow,  that  the  very  first  moment  of 
submersion  reason  must  be  lost :  or,  in  your 
owD  words,  that  *  there  ia  a  moral  impossi- 

*  bility  to  regulate  their  actions  by  the  dictates 

*  of  reason.' 

As  to  the  laying  hold  of  any  thiog  ia  their 

rou  xiih 


way,  it  is  what  equally  happens  in  the  fall  from 
a  house,  aod  seems  not  so  much  to*  argoe  a 
total  eclipse  of  the  rational  faculty,  as  a  want 
of  time  to  deliberate :  ibr  the  action  of  falling 
being  instantaneous,  it  is  impossible  4o  fonn  a 
settled  act  of  judgment. 

We  all  know  the  prospect  of  sodden  death, 
by  what  way  soever,  ininresses  a  certain  horror, 
(which  I  must  yet  thinx  is  not  so  great  to  one 
who  wilfully  destroys  himself,  as  to  him  who 
either  by  accident  or  constraint  is  pnt  upon  it) 
but  that  it  leaves  us  immediately  destitute  of 
choice,  or  a  power  to  refuse,  both  which  are 
acts  of  free  fi^ill,  and  import  reason,  I  cannot 
allow ;  as  conceiving,  if  it  were  so,  he  that  wil- 
fully throws  himself  from  a  house,  and  he  that 

lay  hold 


IS  no  ways 

'  surprising,  that  water,  wherein  they  are  im- 
*  mersed,  should  insinuate  itself  into  some  va- 
'  cuities  no  ways  adapted  for  its  reception.* 

On  the  contrary,  I  must  allcdge,  tnat  whe- 
ther in  or  out  of  this  confusion,  it  is  not  only 
very  surprising,  but  absolutely  impossible,  that 
water  should  insinuate  (though  never  so  cnn* 
ning),  or  enter  into  any  cavity,  which  is  at  the 
same  time  no  ways  fitted,  or  (if  yon  had  rather) 
adapted  to  its  entrance. 

I  will  not  stand  to  comment  on  ^onr  notion 
of  suction  ;  I  thought  such  kind  of  notion  had 
been  long  since  exploded :  For  my  own  part, 
instead  of  believing  that  the  lungs  do  suck  in 
the  air,  1  think  it  more  rational  to  conoeive, 
that  as  by  pulsion  they  are  emptied,  so  by  the 
weight  of  the  air,  from  the  pressure  of  the  at- 
mosphere, they  are  presently  filled  again.  BIT 
this,  however,  as  it  will,  I  cannot  grant  yoa 
that  every  man  under  water  swallows  down  the 
same  into  the  gullet  whilst  his  senses  continue: 
For  I  doubt  not  but  that  he  who  designedly 
drowns  himself,  may  choose  to  let  it  into  tlw 
wmdpipe,  that  he  may  thereby  the  sooner  ha 
choaxed. 

The  swallowmg  of  air  or  wa^er  down  tha 
windpipe,  is  a  term  I  do  not  readily  anprehend ; 
I  take  deglutition^or  swallowing,  wnich  is  tha 
sole  office  of  the  gullet,  and  respiration,  or 
breathing,  which  only  appertains  to  the  wind- 
pipe, to  be  two  different  actions,  and  diversely 
effected.  Whoever  swallows  any  tbibg[,  either 
in  or  out  of  the  water,  must,  by  opening  the 
sphincter  of  the  gula,  let  it  into  the  stomach: 
and  whilst  a  person  under  water  continuea 
swallowing,  there^  may  be  no  great  danger  at- 
tending him  of  being  drowned ;  it  being  very 
probable  that  during  this  action  no  water  geto 
mto  the  lungs ;  but  being  unable  to  hold  out  for 
want  of  breathy  be  must  necessarily  make  an 
attempt  to  rcspiro ;  when  ceasing  to  swallow, 
the  epiglot  riseth,  and  the  water  spontaneonsly 
(if  you  will  allow  me  the  expression)  rusbeth 
on  the  Inngs :  so  that  when  a  person  is  totally 
submersed,  provided  he  swallows  not  at  all,  or 
cannot  swallow  longer,  it  is  not  only  not  impro* 
bable,  but  I  believe  certein,  that  in  his  attempt 
tojespir^  a  far  greater  quantity  of  water  tkaii^ 
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sir  (perhaps  nothtag  bot  water)  mil  get  into 
Ibc lungs. 

*  ]n  every  expulsion  of  air  ont  of  (he  liini^ 
'  the  epiglottis'  (yon  say)  *  is  lifted  np.'    And 
is  i\  not  so,  I  would  be  lofonued,  in  ererj  im-  < 
pulsion  of  the  air  into  them  ? 

It  is  ray  opinion,  that  this  pRTt  does  never  ex- 
actly close  upon  the  larynx,  but  opon  degluti- 
tion :  and  altnough  by  your  account  it  may  be 
thought  to  be  raised  up  like  a  trap-door,  and 
presently  shut  down  again  ;  I  do  nnd  it  a  sort 
ef  springy  body,  and  is,  1  doubt  not,  stall  times 
somewhat  elevated  from  the  glottis,  unless,  as  I 
said  before,  at  the  time  of  strallowtng ;  when 
by  the  weight  of  the  alioients,  whether  Wyaxd 
or  sofid,  some  pepuHar  muscles  assisting,  it  is 
IbrceJ  down :  and  after  this  action  is  orer,  by 
its  own  proper  elasticity,  it  raiseth  itself  again, 
that  the  successive  motions  of  inspiration  and 
expiration  may  be  orderly  carried  on. 

liVhen  once  there  is  any  considerable  quantity 
of  water  got  into  the  windpipe,  I  imagine  this 
mighty  struggle  of  nature  doth  not  long  coQ- 
tipue  ;  and  therefore  cannot  choose  but  wonder 
to  hear  you  to  say,  *  By  this  struggle  of  nature 

*  the  epiglot  is  lined  up,'  Ace. 

It  seems,  in  my  opinion,  very  natnral ;  the 
oorer  to  the  windpi|)e  being  a  springy  body, 
and  tor  the  most  part  inclining  to  an  horizontal 
poiition :  this,  I  say,  considered,  if  the  mouth 
me  full;  and  the  person  almost  spent,  or  though 
lie  can,  ^et  if  he  will  not  swallpw,  the  nature 
of  afl^  fluids  is  such,  that  they  will  ran  rato  any 
declivity ;  unless  (as  upon  another  account  you 
have  it)  they  are  shut  out»  or  that  the  vacuity 
is  no  ways  adapted  to  let  them  in. 

*  As  soon  as  the  senses  are  gone*  (yon  say) 
•'  the  epiglottis  is  kept  open  by  the  force  of  tne 

*  stream.*  To  which  I  reply,  that  the  natnral 
posture  of  the  epiglot  being  such  as  I  have  de- 
•cribed  it,  we  might  rather  think  the  force  of 
the  stream  sboula  clap  it  down,  than  keep  it 
open  ;  unless  by  the  force  of  the  stream,  you 
mean  somewhat  like  that  of  an  injection  through 
A  laree  syphon^  whereby  the  said  trap-door 
may  be  beat  within  the  rimulse  of  the  larynx ; 
but  in  stagnant  waters  the  force  pf  the  stream 
will  be  bconsiderable. 

'As  long  as  the  senses  continue,  they'  (I 
suppose  yon  mean  persons  under  watei;)  '  swaJ- 

*  low  most  of  the  water  which  comes  into  their 

*  mouths,  into  their  stomachs.*  And  the  rest, 
you  tell  us  elsewhere,  they  swallow  into  (heir 
witidpii^es.  But  this.  I  deny;  for  as  long  .as 
the  senses  continue,  and  they  can  hold  their 
breath ,  they  very  often  swallow  none :  and  after 
thfs,  in  the  case  of  voluntary  drowning  (which 
you, may  smile  at  as  long  as  you  please,)  it  is 

•  more  likely  by  far  that  they  admit  it  into  their 
lungs ;  since  by  swallowing  never  so  much,  they 
do  not  destroy  theroselvef. ;  but  by  letting^  a 
small  quantity  into  the  longs,  they  presently 
pt^t  a  pi^riod  to  their  miserable  lives. 

*  But  wh^n  they  are  near  suffocated'  (yon 
say)  *  the  water  runs  into  those  ducts  where  it 

*  meets  with  the  least  resistance.' 

1  would,  methinks,  be  informed  wh^t  you 
mean  by  those  ducts.    The  nose  and  cari|  1* 


presume^  flire  foil  before  they  are  near  sofib- 
cated:  «nd  if  the  spbtncier  gnlas  does  oppost 
it^  eotr^n^  iolp  tlio  vent^ide,  wbei  other  daet 
remains,  unless  tha^  of  the  windpipe?  Out  of 
which  too,  af\er  snflbcation,  it  is  not  impossiMe 
but  it  may  be  kept,  by  the  oontiginty  of  the 
tongue's  boflia  to  the  paiale. 

*  So  long  as  life  oontinoea*  (yoa  tell  os,) 

*  there  is  a  convulsive  struggling  of  nature,  to 

*  expel  oot  of  the  lungs  all  Uiose  things  that  are 
<  noxious  to  them,  espedally  water,'  te. 

Let  me  tdl  yon.  Sir,  1  am  apt  to  tinnk  this 
especially  will  be  found  a  gfcat  mistake ;  for  I 
doubt  not  but  any  thin?  of  a  more  nneven  tex- 
ture, slipping  into  the  lungs,  will  exche  moch 
stronger  convulsions  than  those  from  water: 
But  mdeed,  according  to  some  especimeois 
lately  made«  I  oontil  not  perceive  the  marks  of 
thoee  violent  convulsions  you  here  speak  of. 

I  took  a  dog,  and  by  a  weight  directly  sank 
him  under  three  foot  of  water,  which  was  so 
elear  that  I  could  perceive  what  happened  to 
him :  and,  to  be  plain  with  yoa,  I  obeerveil  that 
for  almost  &  minute  he  threw  his  bead  disor- 
derly about  before  he  gaped ;  npoo  which  tbe 
water  getting  into  hb  windpipe,  in  half  a  int- 
nute  more  he  fell  down  with  bis  neck  to  the  bot- 
tom, void  of  sense  and  motioiK  After  this,  t 
plunged  another  somewhat  less ;  when,  ioKks 
manner  as  the  former,  I  found  whcp  be  had 
turned  his  neck  two  or  three  times  about,  he 
was  to  appearance  dead  in  a  minnte's  time. 

Now.  in  all  this  there  were  none  of  those  vie* 
leqt  efforts,  to  throw  the  water  out  of  tbe  loi^ 
discernible ;  or  did  I  think  it  all  rational  to  ex- 
pect the  same  forced^  into  the  cavities  of  tbe 
thorax,  either  by  dilating  tiie  pores  of  the  tbia 
membrane  that  invests  the  limgs,  as ouicksilfer 
is  forced  by  the  pressure  of  a  hand  tbroagb 
a  piece  of  leather ;  or  by  a  ruptnre  of  thcf  r  to- 
nicte,  or  by  some  minute  vessels  not  yet  de- 
scribed by  anatomists:  and  the  reason  of  my 
thinking  so  is  this,  becaufle  1  conid  perenvt 
little  more  to  effect  it,  but  tbe  specific  fifiatity 
of  the  water ;  which,  according  to  tbe  Uws  m 
the  libration  of  liqnocs,  I  take  to  be  Inconsider- 
able. 

I  know  of  no  physician  that  boasts  of  a  m 
plus  ultra  in  anatonny ;  nor  shouki  I  expect 
any  such  pretension  mmi  a  physician,  so  soon 
as  from  the  anatomist :  These  two,  you  know, 
are  not  always  inseparable  oompemons.  Bst 
as  to  vourinstsnoe  about  tbeempveoia^tlMegk 
1  think  it  foolish  to  deny  facts,  when  I  am  un- 
able to  account  for  tbe  manner  bow  they  are 
brought  about ;  yet  I  see  nothing  to  hinder  ins 
from  believing,  that  very  often,  where  the 
matter  you  speak  of  is  cast  forth  by  ezcretioo, 
the  lungs  have  suffered  a  solution  in  their  coo- 
tinuity .  In  two  persons  I  have  inspected,  wbo 
died  under  these  circumstances,  it  was  sppa- 
rent ;  in  both  of  which,  as  I  sunpoee  from  a 
preceding  peripneomony,  there  had  been  ib- 
scesses  formed  in  the  lobes  of  the  Inngs,  wbieli 
had  rotted  their  outward  jnembrane ;  so  tbit 
whether  the  purulent  matter,  which  waa  cot«?fa* 
ed  up,  came  from  tlie  said  abscess,  or  wbctEcr 
some  of  that  which  fluctuated  oil  the  diapbngiD, 
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light  not  alio  be  imbibei  by  the  nkeratod  long 
ru  TWf  aocertaiD. 

The  injection  ef  bitter  liqoori  afiecting  tbe 
iroot,  itthcy  are  cast  into  a  fistula  which  took 
srisefrom  an  internal  apostem;  or  otherwise, 
'the  penetration  haa  been  of  long  eontinnanoe, 
D«l  dischaiged  great  quantilies  of  foetid,  ichor 
Mu,  oroorrosife  matter;  I  sliouU  less  won* 
er  the  experiment  should  answer :  for  in  these 
•ses  the  lone  of  the  ▼isoera  is  Tery  much 
weakened,  the  patient  very  frequently  dies 
ibid,  and  we  find  upon  dissection,  that  very 
unmoolv  the  longs  are  corrupted.  It  may 
appen  also  in  arecent  puncture;  but  then  we 
lay  be  likewise  sometimes  uncertain,  whether 
le  membrane  of  the  lungs  received  no  damage. 

1  denre  not  that  greater  stress  should  be  laid 
pon  these  cases  than  they  will  readily  bear : 
Ittt  this  1  must  ayer,  that  *m  penetrations  of  the 
best  it  does  not  always  happen ;  for  in  a  pnnc- 
ire  I  hare  seen  imected,  and  a  fistula  of  this 
art,  into  which  I  have  cast  at  times  several 
unces  of  a  bitter  decoction,  with  a  tincture  of 
lyrrh  and  aloes  ;  during  irhich,  I  can  safely 
ly,  1  nerer  beard  any  such  complaint,  though 
have  purposely  eneaired. 

Your  citation  of  Mr.  Boyle's  citotion  from 
fallftus,  if  matter  of  feet,  might  be  pretema- 
iral :  aad  as  to  his  finding  the  same  divers 
mes,  how  diligent  soever  he  might  be,  rather 
ban  shew  myself  uncivil  to  him,  by  saying  it 
I  ialse,  I  shall  tnm  sceptic,  and  suspend  my 
sseot  till  I  am  better  satisfied :  at  present  1 
annot  see,  if  there  was  an  admission  of  air, 
brongh  pores  much  smaller  than  those  made 
V  tbe  longer  sort  of  peas,  into  the  cavity  of  the 
best,  how  respiration  could  be  carried  on:  and 

must  needs  think,  that  Dr.  Garth's  remark 
poo  tb^  trial  is  very  pertinent ;  where  he  tells 
s,  *  There  is  a  greajt  providence  in  such  a  tex- 
ture ;  for  if  ^  (saith  he)  « there  were  any  large 
pores  ia  this  membrane,  the  air  woind  pass 
through  into  the  cavity  of  the  thorax,  and  pre- 
vent the  dilatation  ot  the  longs,  and  conse- 
mently  there  would  be  an  end  of  breathing.' 

But  that  I  might  put  this  matter  yet  farther 
ul  of  eontroversy,  l>eiog  willing  to  be  made 
eosible  of  the  utmost  efforts  ^  a  drowning 
reature,  and  the  result  of  the  most  violent 
tnigKlings  it  could  make  to  save  itself;  I  sent 
)r  a  dog,  and  lest  you  should  find  fault  had  I 
lade  use  of  a  tub,  1  procured  tbe  use  of  a  dia- 
ller's back,  which,  if  1  may  call  it  so,  is  a  sort 
r  Irouffh,  conbiipiog  in  dimension  thirty  foot 
r  length,  and  half  as  much  of  breadth :  into 
lis,  when  filled  with  water,.  I  caused  the  ani- 
lal  to  be  cast,  having  before  ordered  his  fore- 
!et  to  be  tied  together. 

Bv  tbe  force  of  the  fall  he  was  plunged  over 
ead  and  ears,  but  rising  up  aeain,  made  to  the 
ide  as  well  as  he  could ;  and  tboogh  several 
mes  repulsed,  continued  struggling,  and  by 
le  liberty  of  hia  hind-feet  often  raised  his  head 


bove  the  water; 

ood  of  his  beinf 

oie,  I  ordered  him  to  be  taken  out,  and  hS 

iadfeetabotobefivtenedioseaier.  Thua  he 


upea  which,  aeeing  no  likeli- 
drowned  under  a  very  ioog 


was  a  second  lime  tbrowa  in,  and  oontinu^ 
struggling,  sometimes  unrler  and^  aoraetimes 
above  water,  with  his  head  and  iiieclc;  In  a 
quarter  of  an  hour's  time  his  navel  started,  and 
soon  after  there  was  a  visible  prolaps  of  the  in- 
testinnm  rectum :  having  thua  between  while 
bad  the  liberty  of  an  imperfect  respiration,  it 
waa  half  an  hour  before  he  bad  done  struggling ; 
after  which,  under  water  he  gaped  several 
times.  When  dead,  I  Ml  him,  and  returned 
five  hours  after ;  at  which  time  I  desired  he 
might  be  taken  out  with  his  head  erected,  that 
we  might  lose  no  water. 

I  think,  if  it  had  beien  pouible,  1  liad  msoQ 
In  this  case  to  expect  water  in  the  two  cavities« 
i.  e.  the  tliorax  and  tbe  abdomen,  which  seemed 
much  tumefied ;  but  was  so  far  from  it,  thai 
upon  the  bpeniitt  the  pentbpoeum,  instead  q£ 
an  inundation,  1  round  not  a  drop  of  wiiter ;  and 
even  the  small  intestines  bad  received  very  tit- 
tle, if  atoy  at  all  from  the  pylbms.  What  was 
contained  In  the  stomach  was  much  short  of 
half  a  pint,  or  little  more  than  four  or  five 
ounces.  Having  raised  Uie  sterobn,.  we  per- 
ceived the  thorax,  in  like  manner  as  tne  abdo- 
men, perfectly  clear  of  water.  Out  of  the 
windpipe  there  issued  a  spumous  matter,  anci 
the  whole  of  what  we  preaied  firom  its  rami&- 
cations  was  aboiit  three  ounces.  \ 

Thus,  Sir,  have  I  given  you  a  Faithful  hia** 
tory  of  the  fact ;  but  if  ^ou  think  the  expend 
ment  waa  made  clandestinely,  or  that  the  dog 
was  half  strangled  before  thrown  into  the  water. 
as  you  pitifully  insinuate  about  Mr.  Cowper'a 
experiments,  ror  your  ferther  satisfiu^on,  yoji 
may  be  informiol  of  Mr.  Harrison,  without 
Bisbopsgate,  of  Thomas  Serjeant,  esq.  gentler 
man  porter  to  the  Tower  of  London,  Mr.  John 
Litchfield,  surgpeon,  with  sundry  other  personsi 
as  honest  and  j  udicious.    But  to  proceed : 

*  Water  is  aa  frequently  found  in  the  cavity 

*  of  the  abdomen  as  the  tboraif.' 

It  may  be  so ;  but  if  the  stumach,  g^ts,  See. 
in  the  former,  and  tbe  \xxnfB  in  tbe  latter,  con- 
tinue firm  and  sound,  (as  is  reported  they  were 
in  Mrs.  Stout)  I  cannot  see  how  it  should  hap- 
pen to  be  found  in  either.  1  most  confess,  I 
have  never  seen  it,  nor  was  there  any  thing  like 
it  in  my  late  experiment.  If  the  viscera  are^ 
putrid,  1  ahould  not  wonder  at  it  ^  but  if  other- 
wise, 1  should  be  thankful  to  your  microscop- 
tic  anatomist  to  shew  me  how  or  which  way  h 
should  enter.  . 

*  As  soon  as  the  lungs,  stomach,  &c  are  ftdl 
<  of  water,  the  body  naturally  sinks.'  t 

1  suppose  the  See.  includes  the  thorax  wpfi 
abdomen,  as  well  aa  the  guts ;  but  though  the 
lungs,  stomach,  and  the  &c.  are  full  of  wateft 
in  the  aense  of  fullness  here  Iteeant,  I  deny  that 
tbe  body  will  alwaya  sink,  as  having  seen  the 
contrary,  and  can  bring  proof  of  the  same.      . 

« It  tt  observable'  (you  say)  '  that  humaii 
«  bodiea  after  death  admit  no  water;  because  fS 

*  soon  as  death  seizes  a  man,  the  sphincter 
« muadea  in  all  parts  do  naturally  coalrad 

*  themselves.'  .     »      .  . 

Hew  it  if  hi  hmuuk  bediea  I  camioi  f«j» 
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make  it  it  (nieition,  whether  the  latt  motion  of 
the  lungi  If  not  that  of  iU  systole  or  oontrac- 
tioD :  Fur  although  to  outward  appe^nusce,  a 
roan  or  other  creature  may  be  thought  to  die 
inspiring,  and  aeem  perfectly  devoid  of  sense 
and  motion;  yet  by  laying  any  |>oIished  or 
diaphanous  body  to  the  mouth  and  nostrils, 
Uiere  is  oftentimes  a  damp  contractecT  oo  the 
same ;  which  is  nothing  but  the  air  insensibly 
proceeding  out  of  the  lungs,  and  condensed  on 
the  surface  of  the  said  body. 

It  is  this  general  opinion  that  hath  given  rife 
to  that  very  common  expression,  when  bt 
would  signify  the  death  of  a  friend,  hy  saying. 
He  is  expired,  or  hath  breathed  out  his  last. 
But  admit  the  assertion  good,  of  dying  in  the 
act  of  inspiration,  it  will  not  follow  that  any 
dyinof  person  can  take  a  tenth  part  of  the  air 
he  did  in  perfect  health  ;  and  so  consequently 
cannot  611  his  lungs  with  air :  for,  not  to  in- 
stance in  asthmatic  persons,  who  at  all  times 
take  but  tittle  air,  by  reason  of  the  obstmctioos 
of  the  bronchia;  and  are  therefore  forced  upon 
quick  breathing ;  it  is  very  rational  to  hetiere, 
thftt  immediately  before  death  the  constrictire 
6bres  are  much  weakened,  the  blood  begins  to 
stagniise  in  all  parts,  and  being  ^carried  by  the 
arteria  venosa  into  the  lungs  faster  than  thrown 
off  by  the  vena  arteriosa  into  the  lef^  ventride 
of  the  heart,  a  ereat  part  of  tlie  pulmonary 
cells  are  so  stuffed  that  they  can  admit  but 
little  air :  so  that  the  quantity  of  what  we  take 
in  perfect  health,  and  that  which  we  receire 
d3Mng,  is  vastly  disproportionate. 

hy  filling  the  thorax  with  the  same  air 
forced  into  the  windpipe,  unless  yoa  mean  Gil- 
ing  the  lungs  in  the  thorax,  it  seems  of  kin  to 
the  jargon  of  fiHing  the  thorax  with  water  out 
of  the  lungs.  For  my  part,  I  have  several 
times,  through  a  tube,  blowed  with  as  great 
force  as  I  could  into  the  lobes  of  the  lungs,  and 
caused  at  the  same  time  a  lighted  candle  to  be 
held  niffh  their  extremities,  and  round  about 
them ;  I  never  could  perceive  the  least  motion 
of  the  flame,  whereby  1  might  conjectm^  the 
air  bad  any  vent :  so  that  I  must  tbmk  it  im- 
possible that  either  air  or  water,  whilst  their 
texture  continues  firm,  can  insinuate  Itself  into 
the  cavity  of  the  thorax  ;  till  you  can  bring 
m^  some  of  the  diligent  Wallmut's  gentlemen, 
that  have  pores  in  tlie  investing  membrane  of 
their  lungs  as  big  as  the  longer  sort  of  peas. 

I  think  it  very  likelv,  that  a  dead  body  wiH 
be  more  buoyant  in  salt  than  in  fresh  water: 
liut  your  experiment  I  take  to  be  incondnsire ; 
for  unless  you  had  said  that  a  ship  will  sink 
some  inches  lower  in  a  sea  of  fresh  water  thaa 
in  one  of  salt,  your  adversary  may  ^^U^i  that 
the  reason  of  the  lower  sinking  in  the  Thames, 
may  perhaps  be  as  mudh  owing  to  the  want  of 
depth,  as  salt. 

The  discordance  of  the  physidans  is  best 
perceived  by  reading  over  tlie  trial :  some  part 
of  the  disagreement,  as  I  rememtier,  did  cov- 
sist  in  this,  that  whereas  on  the  king's  part,  it 
was  affirmed,  the  lungs  of  Mrs.  fettoat  wero 
finn  wdA  woiid,  aiiA  Qot,th»  kait  appctnoot 


having  made  no  experiment  of  that  kind ;  hut 
that  it  is  always  so  in  other  animals,  I  deny ; 
and  indeed  can  see  no  reason  whv  it  should  not 
be  admitted  for  a  parallel  case :  fur  though  you 
say,  the  sphincter  muscles  do  contract  them- 
Belves,  vet  the  epiglot  stands  open;  so  that 
unless  tne  tongue  and  palate,  by  their  conti- 
guity, or  some  spumous  matter  already  in  the 
winapipe,  intercept  its  passage ;  what  hinders, 
in  a  supine  position  of  the  b^y,  but  that  some 
small  quantity  of  water  may  slip  within  the 
-rimulee  r  But  whether  or  no  tbe  sphincters  do 
alwa^is  natiirallv  contract  themselves  before 
death,  may  be  disputed ;  for  they  sometimes 
labour  at  tliat  time  with  such  a  paralysis,  as 
occasions  a  resolution  of  their  nervous  fibres, 
and  forces  them  involuutarily  to  let  go  thejr 
contents :  thus  nothing  is  more  common  then 
for  dying  animals,  whether  rational  or  irra- 
tional j(if  soon  before  they  did  not  exonerate)  to 
let  fall  their  urine  and  intestinal  fteces. 

Thai  I  might  inform  myself  whether  the 
vater  would  get  into  a  dead  body,  I  caused  a 
dog  to  be  suffocated  over  tbe  fumes  of  a  spiri- 
tuous liquor,  prepared  for  distillation,  in  the 
time  of  its  fermentation  ;  and  though  his  nose 
^as  held  some  little  distance  from  the  surface, 
J  ft  it  stifled  him  to  death  in  two  or  three  mi- 
nutes time ;  afler  this  he  was  thrown  into  the 
water,  and  sunk  presently  to  the  bottom,  where 
tie  lay  several  hours.  6eing  carefully  taken 
«at,  I  opened  his  throat,  and  found  the  epiglot 
(as  is  always  usual)  raised  from  the  windpipe, 
which  inclining  downwards,  there  was  dis- 
charged about  three  spoonsful!  of  fair  water. 

The  immediate  floating  of  human  bodies, 
thrown  dead  into  the  water^  I  believe  to  be  very 
uncertain:  and  whoever  goes  about  to  «stabliHb 
it  for  an  infallible  hypothesis,  I  must  needs 
think  yery  rash,  if  not  guilty  of  a  downright 
folly :  for,  though  your  seamen  should  tell  me 
a  thousand  idle  stories,  1  know  there  are  so 
many  causes  that  may.  alter  the  case,  that  it 
would  be  very  ridiculous  to  credit  so  bold  an 
assertion.  I  cannot  say,  1  have  as  yet  tried 
the  experiment  on  a  human  body,  but  of  those 
jOther  animals  (both  alive  and  dead  when  thrown 
into  tbe  water)  which  I  have  made  use  of, 
there  was  but  one  which  floated,  and  that  I 
thought  most  likely  to  be  found  at  the  bottom, 
'.as  having  received  most  water  into  the  lungs 
and  stomach.  If  the  dead  body  of  an  ascitical 
person  should  not  sink,  it  might  seem  strange : 
'oi»the  other  hand,  if  that  of  a  purely  tympani- 
.tical  should  not  float,  it  would  be  equally  a 
wonder. 

« If  the  person  died  in  the  very  act  of  inspira- 
tion, the  lungs,*  (you  say)  «  will  be  fullofair,' 
•4cc. 

-  Here,  Sir,  you  must  give  me  leave  to  think 
you  very  much  out  of  tbe  way ;  for  unless  in 
'the  case  of  some  very  sudden  and  violent  death, 
I  am  apt  to  believe  all  persons  finish  thdr  lives 
.In  the  act  of  expiration :  and  even  in  tbe  most 
eudden,  setting  aside  that  4»f  strauffttng  by  a 
ligature,  where  the  air  is  forcibly  induded,  and 
Ha  pmage  firon  the  windpipe  MHciveptcd,  I 
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of  wmter  in  thie  thorax;  for  the  prisoner,  Mr. 
Cowper,  it  was  replied,  that  if  the  infesting 
nenaorane  of  the  lungs  was  sound,  it  was  ridi- 
culous to  expect  water  in  the  chest,  their  en- 
closure. 

A^^Id  ;  for  the  king,  it  was  thought  impos- 
-siUe  that  any  person  thrown  alive  into  the 
water,  should  be  drowned  without  swallowing 
or  taldn^  in  a  great  qnantitjr  of  the  same  into 
the  stomach,  and  other  cavities ;  whereas,  for 
the  prisoner,  it  was  thought  very  possible  two 
or  three  ounces  might  1^  sufficient  to  drown 
^oy  submersed  person.  And  this  leads  sde  to 
a  passage  in  the  last  cited  nage ;  where  1  find 
you  moch  concerned,  that  Mr.  Cowper's  phy* 
aicians  should  strenuously  urge,  that  so  smalt 
a  quantity  of  water  was  sufficient  for  this  pur- 
pose :  which  you  say  they  grounded  on  a  pri- 
tate  experiment  on  a  dog  half-hnnffed,  yon 
lleing  apt  to  think  that  there  was  artifice  in  the 
case ;  and  indeed  so  should  I,  if  I  were  sure 
Ihev  bad  half  hanged  him:  but  if  you  were 
told  so  in  your  sleep,  it  may  happen  to  be 
false  ;  or  if  not,  I  Ihink  you  are  but  little  oblig- 
ed to  any  person,  who  was  so  officious  as  to  tell 
you  an  untruth.  Hoi»ever,  that  you  may  not 
be  told  of  any  artifice,  made  use  of  in  my  ex- 
periraents,  1  shall  refer  you  to  the  aforesaid  Mr. 
Serjeant:  he  is  a  gentleman  very  curious  in 
these  enquiries,  a  man  of  unquestionable  pro- 
bity, and  very  well  known  in  our  city  of  Lon- 
don. 

In  his  presence  with  divers  others,  I  caused 
a  dog,  who  had  been  kept  fasting  almost  twen- 
ty four  hours,  to  be  plunged  under  water, 
without sufiering  him  to  rise:  When  he  had 
been  dead  some  tim^,  I  took  him  with  his  head 
erected,  that  we  might  not  lose  A  drop  of  water 
he  had  taken  in.  Having  made  a  bgature  on 
the  gula,  I  turned  down  the  larynx,  and  with 
a  moderate  pressure  there  was  discharged  of 
water,  mixed  with  a  spume  or  froth,  about 
four  large  spoonfuls. 

After  this  I  came  to  the  stomach,  which  I 
perceived  to  be  very  lank  and  flaccid ;  when 
cnttiof^  iQfo  it,  there  was  not  a  drop  of  water 
to  be  found*  nor  indeed  the  least  remains  of  the 
'  chylous  juice,  which  had  been  before  carried 
off  through  his  tong  fasting;  so  that  the 
wrinkles  of  the  inward  meinbraDe  were  very 
conspicuous. 

Soon  afler,  I  drowned  another  before  the 
same  company,  and  do  assure  yon,  have  all 
imaginable  reason  to  persuade  myself,  that  all 
the  water  he  had  received  was  let  into  the  lunss, 
which  did  not  exceed  two  ounces  and  an  half: 
But  in  this  latter  (having,  unknown  to  us,  been 
fed  a  little  before)  the  stomaeh  was  half  full 
Of  indigested  aliments ;  yet  no  appearance  of 
water,  which  in  drowning  we  could  suppose  he 
had  gulped  down. 

I  come  now  to  your  pleasantry  with  Dr. 
Sloane,  who  K  seems  was  so  unhappy  as  to  tell 
the  judge,  That  cases  of  that  kind  were  very 
uncommon;  and  lest  some  ignorant  person 
should  be  to  seek  for  the  meaning  of  the  words, 
hsrt  b  a  paienthcns  dapped  iO|  to  teU  uf|  thai 


by  cases  of  this  kind  is  meant  <  (for  Mrs.  Stout  to 
be  drowned  without  any  water  in  her)' 

I  thank  you,  Sir,  for  your  informatioi^ ;  till 
now  I  did  not  think  the  doctor's  words  were  so 
mysterious,  but  harmlessly  gave  them  quite  a 
different  construction,  which  before  you  were 
pleased  to  be  so  wiUv  with  them,  1  thought 
very  natural ;  and  having  since  asked  others, 
they  tell  me  the  doctor  means  the  caaes  of 
drowned  bodies  remarked  upon,  especially  . 
when  they  have  been  laid  six  weeks  under 
ground,  and  afterwards  inspected  to  find  water. 
Now,  Sir,  if,  since  the  creation  of  man  or  wo- 
man either,  you  have  heard  of  such  a  case  be- 
fore, or  if,  in  the  multiplicity  of  your  practice, 
you  have  met  with  any  thiu^  like  it,  I  think 
It  is  great  injustice  that  you  have  so  long  coq<* 
cealed  it-. 

I  would  gladly  know  precisely  what  yon 
mean  by  drowning.  You  think  that  no  per^* 
son  can  properly  be  said  to  be  drowned,  who 
hath  not  swallowed  (f  should  rather  like  re-  ' 
ceived  or  let  in  ;  because  swallowing,  as  I  have 
already  told  you,  is  proper  to  the  gullet)  above 
two  or  three  ounces  of  water :  And,  J  think, 
that  if  under  water  those  two  or  three  ounces 
do  effect  his  destruction,  he  is  as  truly  said  to  ' 
be  drowned  as  if  he  had  taken  in  two  or  three 
gallons. 

If  respiration  could  by  any  contrivance  be 
secured  to  a  person  under  water,  he  would  theu 
be  in  no  danger  of  drowning.  Again  ;  set  him 
up  to  the  chin,  and,  if  it  were  possible,  let  him 
swallow  a  tun ;  though  it  may  be  otherwise 
mischievous,  it  ^t'ill  not  drown  him  ;  For  if,  as 
may  be  inferred  from  your  opinion,  drowning 
most  be  measured  by  a  great  quantity  of  liquor 
swallowed  into  the  stomach,  we  have  abund- 
ance of  those  drowned  persons,  some  of  them 
top  full,  daily  reeling  alwut  our  streeU  in  Lon- 
don, and  I  believe  vou  have  some  few  of  them 
in  your  town  of  tfertford :  Hithecto.  we  have 
called  them  drunken  persons;  and  you  will 
find  it  a  very  difficult  matter  to  persuade  them 
that  they  are  properly  or  truly  drowned. 

Since  then  it  is  not  the  greater  quantity  swaN 
lowed  into  the  stomach,  but  the  leater  taken 
into  the  lungs,  that  kills  the  creature;  and 
aince  there  is  no  such  thiug  at  all  as  drowning, 
but  by  that  smaller  quantity  entering  the  said 
part ;  I  reckon  that  if  a  man  dies  under  water, 
without  the  distincUon  of  more  or  less  water 
taken  in,  hs  is  as  much  and  as  really  drowned 
as  any  thing  can  be.  I  know  the  word  is  some- 
what ambiguous,  and  custom  has  applied  it  dif- 
ferently ;  for  if  a  person  upon  land,  by  li(|[uor 
accidentally  rushing  on  the  lungs,  or,  as  it  is 
called,  going  the  wrong  way,  receives  his 
death;  this!  say  is  named  suffocation:  But  if 
the  same  thing  betides  him  under  water,  we 
usually  call  it  drowning;  though  the  latter 
is  as  much  suffocated  as  the  former.  But  I 
have  already  been  too  long  on  this  matter,  and 
shall  therefore  proceed. 

I  hope  by  this  time  you  are  no  great  stranger 
to  the  meaning  of  that  general  question  you 
take  notice  of|  about  water  ia  the  thorax  -,  if 
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boi^  MiMiUe  of  the  blonder,  tb«v  bad  in- 
tfenuoofely  quitted  it,  I  believe  it  bad  been  mtkcfa 
Mter;  Mt  wbetberorMtbeirpptsistin^in  it 
hu  been  any  adfaiila(^  to  tbcm,  the  learned 
woild  most  jii4ffe. 

I  eannot  fhinic  the  inrestumf  membrane  of 
Qie  laoctt  io  eaaity  torn  in  coagbiDg ;  if  it' 
shoidd,  there  may  an  ulcer  of  the  lutig^s  ensne ; 
Ibr  the  solution  would  not  presently,  if  at  all, 
be  re-united.  But  what  of  this,  or  what  would 
you  infer?  I  cannot  persuade  myself  there  is 
any  cou|^ing  under  water  that  should  break 
tfieir  oontinuily. 

I  find  the  doctor  is  not  yet  got  out  of  your 
ciatchM :  He  brings  us,  poor  gentleman,  so 
ttaoy  ITs  and  And's,  that  his  sentences  happen 
ID  prove  ttuintelHgible ;  for  where  he  tells  us, 
^t  if  there  was  a  great  fermentation,  a  great 
4eal  of  the  water  would  rise  up  in  vapours  and 
il^mis,  Mtad  go  off  that  way ;  we  are  at  a 
loss,  it  seemetE,  what  way  he  means. 

•  I  cannot  imagine'  (say  yon)  *  by  that  way 
<  what  way  he  means.' 

I  know  not  what  yon  may  imagine ;  yet  I 
cannot  think  you  altc^etherso  doll  as  you  pre- 
tend ;  But  others  doipiagine,  that  by  the  way 
ef  steams  and  vaponrs,  he  means  the  way  of 
■teams  and  vapours ;  or,  if  it  will  be  more  easy 
to  yooc  imagination,  Under  the  form,  after  the 
naoner,  or  by  the  way  of  evaporation.  Through 
what  passages  these  vafM^ors  were  to  make  their 
way,  was  another  question ;  which,  if  you  were 
to  ask  him,  he  would  perhaps  tell  you,  through 
the  pores  of  the  body .  But  it  seems,  to  serve  a 
turn,  all  outlets  must  be  harred  and  bolted ;  the 
•phmcters  must  be  locked  op,  and  all  the  cover- 
mgs  of  the  body  grow  so  dense  and  compact, 
that  not  one  pocir  corpuscle  shall  gain  its  li- 
berty :  So  that  although  some  steams  cannot 
extricate  themselves  from  putrid  flesh,  yet' 
others  will  get  through  plaistered  and  brick' 
walls;  nay,  the  very  stones  themselves  are 
•Ota fence  against  their  penetration.  But  if 
a  certain  person,  present  at  the  dissection,  does 
notretraci,  I  was  told  there  was  a  moisture 
eomewhat  like  these  steams  on  the  burial- 
clothes  of  Mrs.  Stout ;  in  others  1  have  heea 
Informed  it  has  been  fr^uently  observed :  But 
rather  than  this  putrefactive  moisture,  or  sort 
of  dew9  which  has  been  seen  upon  the  shrowds 
of  the  dead,  should  be  thought  to  arise  from  the 
tody  ;  1  suppose  you  would  choose  to  account 
for  it,  from  the  subterraneous  damps,  working 
through  the  coffio,  anil  so  settling  on  the  corpse. 

I  make  no  doubt,  but  that  dead  flesh,  whe- 
ther in  or  out  of  water»  will  quickly  grow 
ritrid ;  but  which  of  them  will  be  so  soonest, 
cannot  be  positive ;  though  I  am  tather  in- 
dining  to  Dr.  Garth's  opinion,  and  to  think 
that  water  will  rather  retard  than  hasten  putre- 
lhctk»n :  In  a  little  time  I  shall  be  better  able  to 
give  satisfiiction  to  Uiem  who  require  it. 

Yon  most  excuse  me^if  I  do  not  come  up  to 
your  belief,  that  there  was  a  lapstu  Ungues  in 
the  doctor's  distinction  of  accident  and  design ; 
^^  '^-'"-—--fh  founded  both  on  reason  and  ex- 
t  if  yoa  will  allow  them  as  mocb 


difference  as  may  be  found  in  your  witty  si-, 
mile,  between  the  person  who  potleth  the 
halter  about  his  own  neck,  and  one  (as  yea  ex- 
press it)  that  the  hangman  furoeth  it  oa  ;  I 
ktiow  not  whether  they  will  desire  any  nsore. 

The  animals  I  drowned  had  all  of  them 
much  froth  come  fiom  their  mouth  and  oos- 
trils  I  and  alW  having  taken  out  of  one  of 
them  the  lunos  and  windpipe,  and  laid  them  oi^ 
the  table,  I  observed  this  spumous  matter  plen- 
tifully to  rise  up,  and  to  run  over  the  epig^ttis; 
insomuch  that  it  seemed  likely  the  lobes  might 
be  quickly  emptied  of  their  water  by  thia  way 
of  purgation.  1  cannot  say  this  froth  is  pecu- 
liar to  drowned  persons ;  Tor  though  perhaps 
the  lungs  may  not  furnish  the  matter,  yet  Is 
persons  dying*  otherwise,  there  wery  oflqi  hap- 
pens so  quick  a  ferment  in  the  stomach,  that 
the  contents  thereof  are  frequently  dischaxged 
by  the  gullet,  under  thu  appearance.  I  know 
it  is  positively  asserted  by  one  of  the  physi- 
cians, that  if  Mrs.  Stout  bad  not  beeo  drowned, 
there  had  been  none  of  this  puqg^tiuo :  I  eupv 
pose  be  means  from  the  windpipe ;  nod  then  f 
am  inclined  to  the  same  opinion. 

Mr.  Ilerriot  must  be  answerable  ibr  his  own 
contradietion ;  I  am  so  far  from  defc^din^  him, 
that  if  he  or  any  one  else  should  tell  me  it  was 
so  general  a  rule  as  did  a4mit  of  no  exception, 
I  Should  give  little  heed  to  them,  since  I  and  it 
very  uncertain. 

Having  now,  as  you  suppose,  deared  the 
way,  and  knocked  down  all  before  you;  the 
next  thing  is  your  account  of  her  death :  But 
if  I  am  not  much  deceived,  the  entrance  to  it  is, 
either  through  your  unfitness  for  the  task, 
or  the  weakness  of  your  intellect,  ushered  io 
with  a  very  great  mistake. 

*  If  this  gentlewoman'  (say  you)  *  was  not 
'  drowned,  as  the  doctors  and  surgeons  for  the 

*  prisoners  seem  to  insinuate.' 

How !  Did  the  doctors  for  the  prisoners  insi- 
nuate that  she  was  not  drowned  ?  I  profess,  I 
thought  they  had  all  takeii  it  for  ^nted  thai 
she  was  drowned.  Dr.  Crell,  1  tmnk,  in  par- 
ticular, was  a  physician  for  the  prisoners  ;  aud 
he  expressly  tells  the  judge,  that  he  is  not  to 
descant  u|)oo  the  matter  of  fact,  whether  she 
drowned  herself;  yet,  saith  he,  my  firm  OfixAm 
is,  that  she  %vas  drowned. 

Now  if  to  be  positive,  or  firmly  to  believe 
she  was  drowned,  be  the  same  thing  as  insi- 
nuating she  was  not  drowned,  I  see  not  how 
any  man  can  rightly  apprehend  another's 
meaning,  1>ut  by  the  rule  of  coatrariee.  I  con- 
fess you  have  already  told  us  of  the  weakness 
of  your  intellect;  but  how  weak  soev^  that 
may  be,  I  must  needs  think  your  memory  is 
very  treacherous.  Now  as  to  the  maniier  of 
Mrs.  Stout's  death. 

First  then  we  are  to  understand,  *  she  was 

*  knocked  down  with  a  blow  upon  her  left  ear  :^ 
Secondly,  *  after  she  was  down,  she  was  thret^ 

*  tied  with  the  gripe  of  a  strong  band  :*  Aad, 
Thirdly,  *  that, the  person  who  throttled  her 
<  might  gripe  the  stroogeri  he  reMd  hie  arm 
^  Upon  her  br«aai* 
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On  my  word,  SRr,  you  ba?e  made  it  oat  ex- 
tremely well ;  I  find  it  is  a  rare  tluog  to  have 
a  qaick  inrentiou  t  And  I  roust  tell  you,  fy)r 
your  enooura)^ emeut,  it  is  a  question  wbetber 
the  best  matheoiatician  in  our  city  of  Iiondoii 
could  bare  done  it  more  exactly.  It  was  well 
^onr  fruitful  gfenius  was  consolted  to  untie  this 
koot,  otherwise  we  might  have  met  with  much 
difficulty,  and  perhsps  had  never  been  able  to 
have  iolted  so  many  perplexing  phoenomena 
with  BO  much  perspicuity. 

I  must  confess,  it  was  very  unlucky  for  Mr. 
Cowper,  these  settlings  happened  so  pat  fbr 
your  learned  comments :  But  had  tliey  been 
elsewhere,  I  fear  they  would  uot  have  escaped 
your  penetrating  iudgment.  Thus  upon  the 
klly  they  might  have  been  made  by  kneeling 
to  keep  her  down ;  upon  her  back,  by  falling 
on  the  said  iiart  against  the  ground:  Her 
thighs  might  liappeo  to  be  trampled  on  in  the 
scttfHe;  and  notbing  more  likely,  than  that 
aomc^KMly  shouM  lie  upon  her  less,  for  f^ar  she 
should  nse  again  before  they  bad  dispatched 
ber.  Thus,  right  or  wrong,  rather  than  it 
should  be  thought  she  was  accessory  to  her 
own  death,  we  must  find  out  the  best  means  we 
cnnj  on  which  to  graund  a  persuasion  than  it 
happened  otherwise,  that  then  of  necessity 
there  must  be  violence  in  the  case. 

We  come  now  to  the  reasons,  whj  yon  can- 
not believe  she  did  destroy  herself:  Which  I 
shall  briefly  speak  to,  as  they  lie  in  order ;  and, 
with  you,  submit  myself  to  better  judgments. 

Tlie  first  is, '  because  she  was  found  witbout 
*  her  gown  and  nightsail ;  which'  (that  we  may 
have  a  salve  for  every  sore)  *  were  very  proba- 
^hly  torn  in  the  scuffle.' 

As  to  this,  1  must  think  it  rational  to  suppose, 
that  she  herself  mi^ht  take  them  off,  to  pro- 
mote (as  she  might  imagine)  the  speedy  smk- 
ing,  or  prevent  the  discovery  of  her  body,  by 
their  spreading  on  the  surface  of  the  water ; 
nor  do  I  see  any  great  difficulty  in  the  thought, 
that  a  Norwich  stuff  may  be  rotted  under  water 
in  as  little  time  as  the  gown  was  of  which  we 
mre  speaking.  If  the  nightrail  be  never  found, 
I  hope  it  does  not  fbllow  that  she  was  murder- 
ed:  I  should  rather  think,  if  the  gown  was 
brought  and  thrown  in  aUerwards,  so  might  the 
nightrail  too;  which  would  have  been  as  easily 
rotted  elsewhere  as  the  gown,  and  with  the 
same  trouble  both  might  nave  been  cast  into 
the  water.  I  cannot  suppose,  admitting  it 
bad  been  in  the  river  from  the  time  of  her 
drowning,  that  it  would  have  been  always 
in  one  place;  but  rather  carried  by  the  stream 
under  water,  sometimes  to  one  place,  some- 
thnes  to  another;  sometimes  lodged,  and  some- 
tknes  at  liberty ;  as  we  find  other  trumpery 
wilt  be  under  a  current;  So  that,  suppos- 
ing the  miller  had  very  diligently  cleared  that 
Tory  stake  but  half  an  hour  before,  what  hin- 
'ders  the  possibility  but  tliat  the  next  half  hour 
the  gown,  either  by  itself,  or  together  with 
other  trash,  might  be  carried  thither  by  the 
stream  and  lodged  f 

SeeomHyr  *  Bectnie  sh«  wu  found  floatihg ; 
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*  of  which  yon  make  no  donbt,  1 
<  sworn  by  several  witnesses.' 

I  have  ahready  taken  notice,  that  from  thift 
there  can  be  nothing  certainly  inferred :  D^ 
bodies  thrown  into  water,  1  am  satisfied,  wiH 
often  sink ;  and  drowned  bodies  sometimes  wiQ 
not:  Hut  as  to  the  case  before  us,  it  is  plain 
that  sonde  of  those  who  viewed  the  body  gave 
a  different  relation  from  some  others.  Thus 
some  of  them  said  she  did  float,  though  it  was 
under  water:  whilst  others,  who  should  know 
best,  being  the  parish -officers,  and  employeil 
by  the  coroner  to  take  her  out,  depose,  that  the 
body  lay  half  a  foot  under  water,  and  that,  for 
any  thing  they  oould  perceive,  her  feet  might 
touch  the  bottom  ;  and  farther,  that  when  sue 
was  heaved  up,  there  were  several  sticks  an4 
flags  on  which  she  rested :  But  without  all 
this.  Sir,  I  think  it  very  natural  for  a  dead  body, 
wliich  is  always  buoyant  in  a  current  four  or 
five  foot  deep,  by  the  bare  force  of  the  stream, 
when  it  meets  with  a  slanting  opposition,  to  be 
raised  from  the  bottom. 

Thirdly,  «  Because  her  belly  waanotatall 

*  swoln.' 
Nor  was  it  at  all  neoenaiy,  jboogh  clrowoh 

ed,  that  it  should. 
Fourthly,  *  Becanse  no  water  came  out  of 

*  her  when  lifted  out  of  the  water,  nor  purged 
'  from  her  afWrwarda.' 

This,  with  submissk^n,  is  a  mistake:  For 
though  there  is  no  quantity  of  water  taken  ne^ 
tice  of  to  issue  from  her,  yet  it  is  agreed  on 
both  sides,  that  she  did  purge  at  the  mouth 
and  nostrils ;  some  say  more,  othersjess.  The 
two  principal,  who  took  her  out,  and  stood  by 
for  some  time  afterwards,  dp  affirm,  thai  th0 
froth  came  out  after  such  a  manner  as-  lo  mn 
down  the  sides  of  the  fiice,  and  that  as  it  warn 
wi[>ed  off,  fresh  fh)Ui  came  presently  on  agafai| 
which  Dr.  Crell  does^'assert  couM  not  have  hsj^ 

Eened,  bad  she  been  strangled,  or  otberwiM 
illed,  before.  Whether  this  be  so  or  not,  1 
believe  it  very  possible,  where  little  water  is  nw 
ceived  (and  very  lUUe  will  suffice  to  drown  a 
person),  if  there  be  so  ^eat  a  purgation  at  the 
mouth  and  nostrils,  most,  if  not  all  the  water 
may  be  turned  into  a  spumous  matter,  at  least 
so  much,  that  there  will  be  no  absolute  neccs^ 
sity  for  water  to  run  out  upon  the  motion  of  the 
body  afterwards. 
Fifthly,  *  Because  her  inwards  were  not  po^ 

*  trefied.' 
After  six  weeks  time  I  shoidd  indeed  haie 

expected  putrefaction  from  any  peraon  nnder 
ground,  tost  had  not  been  en^iined,  without 
regard  to  water  taken  into  the  body  ;  wluob^ 
wbetber  or  no  it  hasten  putrefaction,  is  very 
dlsptitable  :  What  it  may  do  under  the  earth, 
I  know  not ;  But  I  much  question,  whether 
dead  flesh,  covered  over  with  water,  will  grow 
putrid  so  soon  as  that  which  is  expoaed  to  the 
immediate  contact  of  the  air.  Of  this  1  shdl 
be  able  to  say  more  in  a  little  time,  and  for  the 
present  leave  it  as  a  problem  undecided. 
Sixthly,  '  From  the  several  distinct  settlifff 

*  of  blood,  unusual  in  drowned  persons.' 
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Upon  the  triat,  it  if  affirmed  hy  Mr.  Ctinliii» 
that  both  Mr.  Dimsdale  and  himself  having 
▼ieired  the  body,  did  give  it  in  as  their  opinion 
'  to  the  coroner,  that  there  were  no  other  settle- 
ments or  stagnations  of  the  blood*  than  what 
nay  usually  happen  to  drowned  bodies:  Mr. 
Camlin  instances  in  the  child  for  one ;  but 
whether  that  were  so  or  not,  1  hare  |icrceived 
It  mvseiron  the  superficies  of  a  drowned  body  ; 
nor  do  I  see  why  it  may  not  be  found  on  the 
neck  and  breast,  as  soon  as  on  other  parts. 
Seventhly,  '  From  the   continual   disturb^ 

*  ances  Mrs.  Gurrey  was  under,  both  in  nrind 

*  and  body  ;  nevertheless  she  would  not  dis- 

*  cover  it,  till  she  was  almost  frightened  out  of 

*  her  senses,  by  the  voice,  as  she  thought,  of 
'  Mrs.  Stout,  w'hich  uttered  these  words,  Di- 

*  vulge,  conceal  nothing.' 

If  Mrs.  Gurrey  was  disturbed  in  mind,  it 
would  seem  strange  that  she  should  not  be 
disturbed  in  body  ;  the  latter  being,  as  I  sup- 
pose, seldom  or  never  easy  w  hilst  the  former 
IS  under  trouble  or  disquiet.  But  whether  Mrs. 
Ourrey's  mighty  disturbance  had  other  rise 
than  a  whim  of  the  brain,  founded  upon  astrong 
prepossession  of  fancy,  may  very  reasonably 
ne  questioned  :  For  my  part,  I  look  on  it  so 
.natural  for  a  doating,  .ignorant  pid  woman  to 
be  terrified  with  the  disorder  of  her  own  ima- 
gination, before  hand  perverted  by  too  deep  re- 
jection, though  the  same  has  nothing  bqt  a 
chimera  to  support  it,  that  I  am  neier  startled 
when  1  hear  of  their  pretences  to  voices  and 
revelations.'  These  you  know  are  not  in- 
grossed,  though  more  peculiar  to  a  distinct 
«ect.  So  that  if  once  such  persons  hnppen  to 
be  strongly  opinioned  that  any  thing  may  be 
80,  they  need  but  fall  asleep,  for  a  confirmation 
that  it  IS  so. 

Bad  you  not  already  acquainted  us  with  the 
.  weakness  of  your  intellect,  and  your  incapacity, 
He.  I  should  have  been  'startle<l  that  a  man  of 
learning  and  solid  judgment  should  build  on 
the  idle  fancies  of  a  dreaming  old  woman.  I 
think,  bow  greatly  soever  she  might  be  dis- 
turbed before  in  mind  or  bmly,  she  has  now 
more  reason  to  be  concerned,  tliat  by  a  fond 
belief  of  a  revelation,  those  men  should  be 
brought  into  danger  of  their  lives,  whom  we 
have  a  great  deal  of  reason  to  believe  were  as 
innocent 'as  hei-self,  and  little  or  none  to 
think  they  should  he  guilty  of  such  a  horrid 
fket  as  they  were  accused  of. 

Eighthly,  « From  what  is  sworn  by  the 
«  Gorreys  against  their  lodgers  at  the  trial.* 

Could  I  believe  all  to  be  true  that  the  Gur- 
reys  swore,  I  should  make  no  question  of  the 
likefibood  of  these  men's  guilt :  But  that  they 
did  stretch  in  some  tliiugs,  is  very  easy  to  be- 
lieve, by  some  particnUrs  at  the  trial ;  and  by 
their  liehaviour  before,  at,  and  after  the  same, 
we  have  great  inducements  to  persuade  us  that 
they  did  so  in  others.  Thus  it  is  proved  that 
Gurrey  himself  went  out  of  the  court  in  a 
boasting  way,  to  tell  some  of  his  acquaintance, 
that  he  had  done  Cowper's  business,  or  to  that 
•Occt.    Ind  at  another  tim«  be  said,  that  it' 


Mr.  Gowper  bad  visiled  old  Mrs.  Stout,  bom  of 
this  trouble  had  befallen  him.  Another  thinf^ 
discovers  the  malice  of  the. prosecution,  in  that 
though  themselves  sospccted  Mrs.  Stout's  maid, 
yet  this  was  not  to  be  taken  notice  of,  for  fear 
of  taking  off  her  evidence  :  And  if  his  wife 
could  so  readily  turn  the  fif^  shillings  Mr. 
Marson  had  that  day  received  in  Soutbwark, 
for  business  done  in  the  Borough  court,  into 
fifly  pounds,  supposetl  to  be  paul  him  for  mut- 
denug  Mrs.  Sarah  Stout  at  Hertford ;  she  mi^ht 
by  the  same  kind  of  improvement,  or  by  a  nsis- 
take,  understand  all  the  rest 

It  seems  indeed  to  me  the  roost  notorioos 
absurdity  that  can  be  imagined,  that  had  these 
men  really  come  down  on  such  a  design,  they 
should  go  directly  to  tell  their  laodUdj,  Bjr^ 
Stout's  business  was  done ;  they  bad  spoiled 
her  courting  days ;  and  that  one  of  them  had 
received  fii^  pounds  for  doing  her  busineaa. 

In  matters  of  this  nature,  where  we  can 
have  nothing  but  idle  stories  and  an  old  wife's 
dream,  to  raise  the  suspicion,  I  think  it  highly 
behoves  OS,  before  we  pass  our  censure,  to  pay 
a  just  regard  to  the  character  and  reputation  of 
the  person.  Thus,  indeed,  though  it  will  be 
impossible  for  Mr.  Cowper  to  clear  himself  in 
the  opinion  of  every  one  who  knows  nothing  of 
him,  yet  I  am  ready  to  think,  there  are  few 
who  know  him  (unless  some  particular  persons, 
that  upon  any  terms  would  willingly  ruin  the 
interest  of  bis  family  in  that  county)  will  be 
brought  to  a  persuasion,  he  could  so  bai*barously 
imbrue  his  hands  in  blood,  though  instead  of 
the  pretended  one  thousand  poands  he  roiglit 
have  gained  ten  :  and  as  to  the  other  persons 
it  is  visible  they  live  in  credit  and  jreputatioa, 
their  characters  well  attested,  and  not  one  of 
tliem  in  the  least  likely  to  make  an  assassin  for 
the  lucre  of  five  hunifred  pounds. 

Ninthly,  From  the  sentunenu  of  the  Gnuid 
Jury, 

I  must  needs  think,  that  on  so  formal  an  in- 
dictment drawn  up  ajgainst  these  ^[enllemcn, 
such  strenuous  allegations  of  their  bemg  guilty, 
so  foul  a  crime  charged  on  them,  such  a  cir- 
cumstance attending  as  that  of  Mr.  Cowper's 
being  last  in  her  company,  and  the  others  of  his 
aequaintance;  especially  when  Mrs.  Gurrey 's 
tale  had  been  set  out  witn  abundance  of  a^fgra- 
vation;  I'see  not  how  for  public  satisfaction  as 
well  as  private  tlie  grand  jury  could  do  less 
than  find  the  bill,  iiut  as  to  the  petty  jury ,  as 
you  caH  them,  I  wish  you  had  named  those 
several  who  did  believe  her  murdered  af\er  tbs 
trial :  I  am  assured  that  some  of  them  have 
openly  declared,  they  thought  the  gentlemen 
we  speak  of  bad  been  so  much  abused,  that  the 
prosecutor's  estate,  if  it  were4en  tinoee  larger 
than  it  is,  was  little  enough  to  make  them 
reparation. 

As  to  the  letters  produced  in  court,  your 
thoughts  it  seenM  are,  that  they  are  not  of  a 
I^Umate,  but  a  spurious  issue :  and  why  P 

1.  Because  the  stile  doUi  no  ways  suit  her 
character. 

If  the  aothor  of  the  Hertford  Letter  kad  ■• 
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Jhf  ihe  Mwybir  ofiir$.  Sarah  Sttna. 
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miiMdhiary,  or'periwipg  no  kiMmledse  at  all 
•f  har^  but  takaa  ereiy  thiogr  «■  tmtt  from  ber 
friettdaand  relatiooa;  be  oa^bl  not  to  be  ao 
poaitire,  tbat  tbe  alile  doea  no  way  snit  ber 
cbarader.  If  by  atile,  aa  tbe  word  generally 
ia  onderatood,  yoa  mean  tblB  order  of  ber 
thong^ta,  or  the  maI^ler  of  ber  expieaiion,  you 
miiat  own  abe  migbt  bave  aenae  enougb  to  be 
the  author  of  tboae  oompoaitiooa.  But  I  find 
yoa  make  eo  bold  with  the  uae  of  words,  aod 
take  them  ao  differently  Iram  other  learned 
ineov  that  in  aome  placea  it  oocaaiooa  a  little 
difficulty  to  ondersUnd  you.  If  by  atile  then, 
«a  I  imagioe,  yon  would  aignify  the  anbjecTof 
the  diaconraey  or  the  matter  of  tbe  composure ; 
1  have  more  reaaon  to  think,'  than  I  wiU  at  preaent 
make  poUic,  that  these  lettera  do  well  enoogh 
suii  ber  character  with  some  ibat  knew  her : 
aad  I  most  tell  yon,  that  I  am  ready  to  beliere, 
bad  ber  mother  been  aaked  the  question  aome 
moDtfaa  before  she  died,  when  she  had  aome 
words  with  her  one  erening  in  the  garden,  or 
about  the  time  when  Tbeopbilus  was  sent  for 
to  reprore  her,  about  ber  faUing  from  tbe  light ; 
I  say,  at  these  times  I  cannot  uinir  her  mother 
would  have  denied  bat  that  these  letters  migbt 
have  been  soitable  to  ber  character.  However, 
abe  ia  now  out  of  a  capacity  to  defend  herself; 
and  upon  that  account  it  might  seem  ill  with 
oontenipt  to  tiead  upon  ber  aabes:  I  shall 
thevefbre  say  no  more,  but  tbat  I  would  not 
have  you  too  busy  with  tbe  character,  lest  vou 
;ah6ald  happen  to  make  good  an  old  proverb. 

S.  *  Because  tbe  mother  doth  affirm,  tbe 
*Jeiten  ahewn  in  court,  were  of  a  smaller  cha- 

*  raster  than  ever  she  observed  her  daughter  to 

*  write ;  neither  doth  her  brother  think  them  to 

*  be  genuine.'   • 

-  Would  it  not  have  been  Very  odd,  if  tbe 
mother  and  brother,  who  came  to  secure  the 
reputation  of  so  near  a  rehttion  (though  never 
ao  well  aatisfied  that  it  was  her  hand), 
ahoold  have  said  otherwise  than  they  did  ?  For 
my  part,  I  take  both  their  answers  to  be  sa 
uoaatiaiiMtory,  not  to  aay  fooUab,  that  nothing 
but  tbe  relation  they  were  speddng  for  can 
plead  their  excuse. 

The  mother  being  asked  by  tbe  judge  whe- 
ther she  thought  it  waa  her  daughter's  hand  ? 
jepliea  only,  *  How  should  I  know  ?   I  know 

*  abe  was  no  such  person ;  her  hand  may  be 
■  eounterfeitedf'  Being  queationed  again,  what 
she  would  say  to  it  if  it  bad  been  written  in  a 
more  aober  atile  ?  abe  anawers,  *  I  shall  not 

*  aay  it  to  be  her  hand,  unless  I  had  aeen  her 
« write  it.' 

The  brother  being  interrogated  on  the  same 
qoestkm,  save,  *  It  is  like  my  aiater'a  band:'  But 
being  naked  if  he  did  believe  it  was  her  hand  ? 
He  repliea,  •  No :'  And  whjr  ?  «  Because  it 
does  not  suit  ber  character.'  Now  let  the' 
worM  judge,  if  this  contains  any  more  than  if 
the  mother  had  said,  becaase  she  waa  my 
danghter,  or  the  brother,  becauae  ahe  waa  my 
siatar,  wswill  not  believe  it,  leat  the  world 
aboukl  look  on  her  to  have  been  a  lewd  woman. 

S.  *  Beqaoae  then  was  ao  msMaon  made  of 
TOL.  XiU, 


till  tbe  common  report  of  her 
^  being  with  child  (which  bad  been  industrious* 

<  ly  mread  abroad  by  aeveral,  butbv  none  mora 

*  sealously  than  by  a  nominal  duaker,  her  for« 

*  mer  admirer)  waa  proved  tojiie  false,  &c.' 

If  these  letters  were  taken  notice  of  so  soon 
aa  the  report  of  her  being  with  child,  i^  waa 
very  early ;  for  tbat  moniing  she  was  taken 
out  of  the  water,  it  waa  whispered  in  the  coun- 
try, and  at  night  I  heard  from  some  in  London, 
tbat  they  believed  it  very  likely  for  her  to  be 
with  child;  and  that  to  prevent  the  ensuing^ 
infamy  she  had  made  herseifaway.  This  was 
no  more  than  what  is  generally  suspected,  whea 
a  single  gentlewoman  is  by  any  means  acces- 
sary  to  her  own  death.  80  that  without  dis* 
pute,  if  the  nominal  duaker  had  not  been  con«> 
cerned  in  it,  the  report  would  have  spread 
without  him.  But  I  judge  this  epithet  ii 
bestowed  on  him,  not  so  much  for  that  he 
thoufifht  and  reported  her  to  be  with  child* 
which  hundreds  did  besides  him  at  that  time, 
but  beoiuse  he  was  so  very  officious  to  prove 
her  hand  by  his  receipt. 

This  may  indeed  be  thought  a  mean*spiritea 
action  from  him,  as  he  had  been  her  former 
admirer:  and  I  think  if  her  hand- writing 
could  have  been  proved  without  his  appearance, 
be  should  have  f  tirred  last.  However,  I  wonki 
not  have  vou  so  very  angry  at  him,  since  I  do 
not  find  that  he  got  any  thing  more  by  it,  than^ 
to  have  the  judge  informed  Uiat  he  was  one  of 
their  own  sect.  And  if  for  this  only  be  mu>t 
be  a  nominal  duaker,  I  could  tell  you  of  some 
tbat  have  had  great  parts  to  act  in  this  prosecu* 
tion,  that  are  aa  far  from  being  real  duakera 
(if  to  be  so  is  a  perfection)  as  Mr.  B . 

4.  *  Because  Mr.  Marson  aod  Mr.  Archer 
«  on  the  trial  swear,  Tbat  Mr.  Cowper  deposed^ 

<  that  Mrs.  StOut  was  a  modest  person,  &c.' 

When  Mr.  Cowper  waa  before  the  coroner, 
he  dreamed  not  of  the  approaching  storm  tiwt 
waa  coming  upon  him  :  and  I  think  it  was  not 
reasonable  that  he  ahould  concern  himself  at 
all  with  her  character ;  there  were  not  want* 
ing  those  who  were  read^  enough  to  think  ha 
had  been  too  familiar  with  her,  aod  that  on 
some  resentment  taken  at  his  carriage  to  her 
she  had  deatroyed  herself:  so  that  if  it  were 
only  to  wipe  off  this  suspicion,  his  account  of 
ber  waa  no  other  than  What  any  man  under  hia 
circumatancea  might  have  given.  I  cannot 
tell  what  you  might  have  thought  of  him,  but 
had  he  told  the  coroner  he  knew  abe  was  me* 
lancholy ;  that  it  waa  upon  his  account,  for 
that  having  formerly  been  very  civil  to  her,  he- 
grew  of  late  nek  of  her  aoquaintanoe ;  and  that 
becauae  in  hia  Ust  visit  he  had  betrayed  some 
little  indifference,  and  notwithstanding  her  im- 
portunity, would  not  stay  to  Jie.  at  her  house; 
she  had  therefore  m  a  passion  thrown  herself 
into  the  river;  if  Mr.  Cowper,  1  say,  had 
given  the  coroner  such  a  relation  aa  this,  ( 
sbouM  have  thought  him  a  peraon  of  very  littla 
understanding. 

As  to  her  melancholy,  I  believe  it  waa  auch 
as  did  make  her  head  and  her  heart  ache  «lao ; 

4K 
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and  fliat  itwim  more  thftnt  contailNi  bemionliey 
wfeaterer  yoii  (who  had  pet^ap*  bo  ^reat  isli- 
iMcy  with  her)  nay  iina^ne,  or  fa«r  aaotfaer 
and  brother  grve  oat,  I  an  aalUied  there  Mats 
BO  proof  of  such  «  melaocboly  aa  waa  BOrt  to 
drMraetion.  Th«re  is  a  certaiB  ^nHewoiBaD 
flow  iR  beitiflr,  who  eaimot  deny  'that  «be  bad 
lieard  Mrs.  lioat  wiah  herself  dead,  aayiDif, 
abe  was  the  miaerableat  oreature  \mnf ;  and 
that  she  hoped,  if  it  were  possible,  *to  die  aftak' 
ancfa  a  maaoer  that  the  world  migfat  knoW 
nothing  of  the  matter,  nor  efer  so  niuoh  aa 
taeptioin  there  had  beeii  sneh  a  person  Irring. 
But  indeed  her  melancholy  is  too  well  atteated, 
to  be  so  much  as  doubted  of  by  any  disiiiteresled 
penon ;  and  therefore  as  you^re  apt  to  think 
theire  are  many  friends  and  relations  blsfOtted 
to  a  parhr  that  will  not  boff|^e  to  tell  a  fye  to 

«Bve  a  friend  or  near  renoon  from 1 

anppose  you  naean  the 'gallows;  so,  on  the 
other  hand,  Ibelieve  there  may  be  those  in  the 
vorid  Who  would  not  acruple  to  tell  an  untruth, 
which  is  of  near  kin  to  a  lye,  and  if  it  were  in 
their  power,  would  bring  a  man  to  the  said 
phiee,  rather  than  it  should  be  thonght  it*  near 
mend  and  relation  was  in  lore  with  a  married 


The  gentlewoman  yon  take  notioe  of,  so 
much  importuned  by  the  deceased  to  stay  with 
lier  that  night,  if  she  has  not  alleted  her  story, 
will  acknowledge  that  Mts.  Sfont  did  tell  her 
•he  .was  very  much  indisposed ;  and  ikrther, 
■aith  she,'Ton  see  1  am  yery  melancholjr,  ao 
that  it  will  be  the  greater  unkindneas  If  ytm 
leave  me  at  this  time  alone. 

You  say  ^ere  are  a  thousand  pounda  want- 

a -of  her  original  fortune:  -1  wish  you  had 
I  us  whether  you  set  aside  thecham'of  the 
prosecution ;  if  you  include  this  in  the  want, 
nne  half  might  be  e3Cf>ended  that  way;  for  i 
•uppose  there  was  nothing  spared  to  carry  it  on. 
1  hare  heard  of  people's  wanting  that  which 
Ibey  never  had ;  and  I  am  credibly  informed 
Ihia  is  the  case  in  debate.  Some  of  your  comi- 
trymen,  that  hare  been  many  years  aoquamted 
In  the  family,  do  tell  me  there  is  as  much 
found  as  erer  she  could  be  thought  worth ;  but 
ff  you  would  be  credited,  you  must  give  better 
JMoof  than  youra,  or  her  relations  say  so. 
l^owerer,  I  think  this  to  be  Very  little  noate- 
rial ;  she  might,  thongh  in  some  thinffsbe  verv 
frugal,  in  others  be  as  extraragant ;  but  which 
way  aoerer  it  is  gone,  it  seems  nothing  less  can 
repay  it  than  the  lires  of  persons  who  had 
never  aeen  her. 

Though  the  Quakers'  affirmation  will  not  be 
taken  in  criminal  cases  (it  was  well,  I  think, 
that  it  w|»  not  admitted  in  this  particular  one), 
yet  they  have  now  the  privilege  to  publish  then- 
reasons,  why  they  suspected  Mr.  Cowper  to  be 
privy  to  the  receipt  of  any  of  her  money,  more 
than  that  wbksh  the  wi^ga  found  in  her  eOs- 
tody,  and  his  own  ackbowledigment  do  'evince. 
I  am  sure  he  has  bid  them  a  fair  defiance, 
having  openly  challenged  the  worst  of  bis  ad- 
▼enanea  to  dueover  what  theyoan  of  this  na- 


iftbra^tUok 
iad,IdMdi 


tUokittoi 
kind,  I  dbwrid  aMse  iliem  Wi 
dbler  oMc  thin  the  ^autlMr  of  the 
laettar^  ior  if  he*iHBtile'naaBagBnieDt,>itia« 
givat  ohanoa  if  we  lane  oat  isntertahied  wWi  oa» 
of  Mto.  €UW8ey«adrai 
loua  iuMando* 

In  tl^iplaoe  wo  a 
with  the  "hse  of  Hm  mglotlia,  wUeh 
have  ooiiliniia%.lto  dooa  on  the  nMiiiAi  of  the 
aapesa  avteria,  mless  in  tspiration.  €kk  Ike 
ehntrary,  i  have  told  700  (and  wiliailbaBitmy- 
selftoanyontftDmistw  £ufope),  Ihmt  kklir 


the mootpart ^open,  and  never 
bat  upeo  degkithion;  aa  tkat 
build  upon 'that  notion  must  &ilto 

I  think  it  is  hut  i08Bon«Ue,'thot  Mr. 
iialsell  rotOm  his  thanks  to  yoQ,ilor  the 
pliment  you  pot  opon  htm  in  the^doae  of  yoor 
lettar.    I  «m  ready  to  appioheuA,  thnttlMpe  i 

no  trial-sbifieredto he piinted,tillc^'' ^^   - 

-aminatioa  oftthe  judge,  oadlHS  \ 


obtainefl: 


tberefhre 


,'<BpeclaUy  of  j 
ie,wliieh,y0ni 


amnent,  as  ttMse  afaooldtw, 
ate,  isa  very  .gftet  hijdatide  to  the  world,  < 
iniiiry  to'trotti,  ond  too  oini^iar  anactiOBi  for  « 
jcMge  tohe  goilly  of.  Bat  let  who  wMlatMid 
in  your  wa«,  I  aee  yoo  will  haiBe  a  Ibag  at 
them  ;  and-ilNher  than  he  thought  to'tooe  no- 
thing atall  to  say,  will  be  teHing  aa  of  4hat, 
wfaich,'if  poasMe,  eomes  to  leas. 

Thus,  to  heighten  th^aospioioaof  Bailt,wa 
are  eat^rlained  with  a  tale  or  a  tab,  afiDot  tir. 
Sfesphens's  being  ill ;  orasyoaexpreaa  itvariten 
with  a  atvangeoort  of  fit.  1  hope,1&,  itia  not 
always  an  argnaoent  of  a  man's  •rait,  that  ho 
cannot  carry 'himself  unooncem'adly,  when  ha 
sees  his  life  hanging  by  a  hair,  or  dapending  00 
the  delivery  of  a  word  or  two  firem  the  ftioaian 
of  a  jury ;  it  iatime  enoagh  to  oeimre  when 
we  onreelvea  have  iodoigone  the  trial. 

Your  story  of  the  why-oooper  I-faaiie  noaer 
beanl  of;  and  really,  I  am  aa  deapeaato jealoos 
of  yoor  vatotioBS,  that  I  daro  not  oradU  theas 
till  they  cooiie  with  more  anthority :  whea  I 
have  better  informed  myself,  I  shall  bo  bettw 
able  to  give  yon  my  opiaion. 

Yoor  prayer,  meCbinks,  with  whioh  yea 
ooaplude,  had  better  have  been  left  oat ;  ainee, 
though  it  waata  the  length  of  the  Pharisees, 
whoever  takea  notioe  of^the  spirit  tiiat  ran» 
throa^  the  whole  letter,  will  need  no  aiga^ 
ment  u  to  persuade  him  that  it  prooeeda  Imm 
an  bypoorila.  There  ia  littleappeafanee  tint 
it  is  your  desire  the  innocent  may  be  cleared 
from  aapenribns  cast  undeserved^  on  them, 
when  for  more  than  aix  pages,  you  are  venliag 
the  utmost  of  your  malice,  and  by  4bo  bassiC 
meana  imaginaUe,  would  insinuate  tliosa  gm- 
tlemen  are  ^uil^,  who,  for  any  thiag  ysa 
know  of  the  matter,  iBay  he  aar  ioaoeent  ai 
youiadf.  ^ 

Let  me  tell  yon,  8tf,I  think  itaTeiyhohl  at- 
tempt, and  such  as  it  is  great  pity  does  not 
oomo  ander  the  la^  of  the  law.    When  a  gen- 
iMntnkau  lii»lnal,  aodit^dtoos  appair 


ism} 


J^lUNMtfr&fMfsi,  aagnkSMt. 


A.  Jh  1699. 


E*«* 


119011. 4u^  In^jl,  Ihi^.  U  BOi  proof  of  tb«  fa^ 
4»chiucged  widL  iu)Kinta|d«iiy.tliuig  9Q.vl»ich 
to  aroa94soWi  M«^8uipi«ioii»  umosg  tjM  of 
htflieiog  imfortunntely  tMla«t  pvaoffiW^ller 
<myB>>Py :  in  •  wmA  wk9af«i:lNoa,^  MTSQual 
lirejpdiMaDpair  tbo  001^,190(1,74^  of  the  mk>- 
secatioD,  whOerer  briDgs  tbe  bosiMM  afc«sh  on 
tho  «l»ge»  fio^ooly  expose  the  resllessaewi  of 
hi&  own  mioi^  and  plaioly  tvittence  that  be  is 
Dcidior  a  truo  gtotlemui,  nor  a^food  Cbiistiao. 

I  iukve  loom  over  your  postscript ;  and/stf 
IB  manjf  places  of  the  letter,  perceive  through 
the  woakoesa  ofyoor  intelh^ct,  or  Your  oofttr 
nesa  lor  the  oootroversy,  you  oaye  made 
good  your  pcogoostic  of  Mrayiog  a  Uttle  ig- 
Doraaiue* 

First  of  all  vott  tdl  your  friend,  you  make  if» 
fkttfta,  but  be  iia&heardt  thai  the  swrgeons  that 
opened  Mrs.  l^tout's  bodv,  deposed  she  was  a 
▼ugio.  Nov  if  ho  bad  neard  as  much  before^ 
as  yon  make  no  doubt  he  had,  1  doo't  see  to 
whait  porpose,^or  what  news  it  eonlt^  be  to  in- 
fer nx  him  of  that  he  had  heard  before ;  bat  be* 
log  fearfbl  it  hafi  oot  re^hed  every  bo^y 'a  ear, 
I  aiake  no  doubt,  this  iotelligeDoe  is  to  inform 
the  world.  Bat  doubt  you  as  yovi  plei^,  had 
I  found  the  surgoooa  deposed  a^  you  report,  I 
ahouU  be  ready  to  doubt  whether  they  were 
wise  looni  or  fools. 

I  find  nothiog  tJfe  it  in  the  affidi^vit,  of 
which,  you  saj,  y«i|  have  delivered  ua  «  ^ue 

They  tell  m,  indeed,  <  They  found  the  uteros 

*  oeriectly  free  and  entity,  and  of  the  natural 

*  qgore  and  magnitude  usually  in  virgins ;' 
bat  sorely  this  wui  not  amount  to  a  deposilioo, 
that  she  was  a  Wrgin  :  all  that  can  he  hence 
inferred,  is  onl^jF  that  she  had  not  conceived ; 
aod  if  it  be  possible  for  a  woman  in  ooitii  to  miss 
of  oonoeption ;  if  missing  of  a  conception,  the 
womb  may,  notwithstanding' the  carnal  coo- 
l^ct,  retw  the  natural  form  and  figure  usually 
in  virgios ;  why  then,  I  say  all  this  implies  no 
mora  than  0  bare  probability  that  ahe  had  not 
koowu  a  mao. 

.  I  most  oon£ws,  till  now,  1  never  heard  that 
the  figure  or  magnitude  of  the  womb  vrere 
numbrnd  amoogst  the  indubitable  marks  of  vir- 
ginitj[ :  and  as  to  the  state  of  the  vagfina,  the 
nyrtiform  caruncles,  and  bynien,  which  wo* 
ther  Peppercorn  herself  could  only  guess  at, 
there  is  po  notice  at  all  taken ;  if  tijere  had  in* 
deed,  it  nvould  onlv  have  furnished  matter  of 
derisipOf  the  body  having  been  so  long  interred. 
So  that  you  see,  for  any  thing  preteqdeil  to 
in  the  amdavit,  or  elaewhere,  she  might  not  be 
a  virgin ;  though  charity  should  opligo  its  to 
hope  |U  least  that  she  was. 

Postscript. 

Since  this  Reply  went  into  the  pvess,  I  have 
heen  informed  by  a  gentleman  of  unqvcstioo- 
able  credit,  thai  the  story  of  the  wine*cqoper» 
Ot  the  dose  of  the  Hertford  Letter,  took  its  rise 
only  from  what  follows :  There  was,  it  seems, 
a  person  going  dowit  to  the  assiaesi  who  had 
the  miiMtooejo  ho  tbfuwA  ff^m  bit ' 
4 


iU)4  was  taV/90  upas  dead:  beiiOg08medto}^f 
kMigiog,>e  began,  torave  a^i^ialk  idly  ;  whiol^ 
waiB^  no  qoore  than  the  effect  of  a  del^^rioiDk 
acising  from  the  concqsaion  ofhia  brain*  whicl^ 
migM  hajie  ip^de  soy  mim  l^glM- headed  as 
w^lLatib.e;  aiid  which  nothing  hot  one  as  oiad 
could  have  improt^ed  after  such  a  manner  aa 
the  letter-writer  has  done.  By  this  the  pub<^ 
lie  mi^-  be  inforooied  of  the  disingenuitv,  o^^t  to 
say  down- right  villainy,  of  som^  people  in  l;he 
world ;  who,  missing  their  design  of  takifftf 
aiffay  a  man's  life,  aeek  uU  powihie  waya^ 
tmiKder^iME  his  reputation, 

SpME  OBSERVATI€)(NS 
Ov  THE  TaiAL  or  Sknosr  Cowpbr,  J.  M,A$amf 
£.  StepHiNS,  W.  Rogers,  that  were  tai^ 
▲X  HERTroan,  AJ^irr  tbr  Murder  of  Sar^ii 
Stout  ;  TOoirBMi  with  otbsi  tbinos  rb* 
Lamra  THBRKimTo* 

To  lead,  and  ^  give  some  light  into  thi/i  mat- 
tor,  it  may  be  necesaary  to  give  some  account 
here,  how,  l^Bd  upqp  what  occasion  the  ac< 
quaint^nce  of  Speooer  €qwper  and  Samh  Stou| 
h^jgfan. — ^The  ground  and  nse  thereof  took  itf 
original  from  iier  father^  who  ut  aU  oleotioiui 
promoted  the  interest  oi*  the  Cowpers,  to  thf 
utmost  of  his  power ;  through  which  a  great 
intimacy  waa  created  between  the  ^pmihei  oC 
the  Cowpera  and  the  Stouts ;  which  did  not  ex<t 
pire  with  the  death  of  her  &ther ;  for  her  bro-» 
tl^r,  by  the  father's  side,  contmned  his  respecta 
to  that  family,  and  spared  no  pains  to  eapoose 
apd  carry  o!a  their  interest,  in  orider-to  theit 
being  chose  parliament  men  for  that  town. 
These  oblig9X4ons  engaged  the  two  iamilies  to 
a  frequent  couveraation ;  uisomoch,  that  when 
they  %vere  in  the  country,  aome  or  other  of 
them  were  often  together,  as  well  the  younjg 
women  aa  the  oien ;  as  appeared  Ity  what  hio 
hrother'a  wile  said  at  his  trial,  <  Tb^t  she  irai 

*  but  six  days  at  Hertford  the  summer  hetbie, 

*  and  that  she  saw  her'  (to  wit,  S.  8tout)  <  evory 
f  day.'  And  great  pretensions  of  lOve,  and 
proffers  of  kindness,  were  ezpreaied  by  the 
Cowpers  in  geoenil  to  the  Stoats ;  and  by  this 
mfip,  Spepoer  Cowper,  and  his  wife,  in  particu<« 
lar,  to  the  deceaseo. young  woman :  and  thuo 
it  contiooed,  in  appearance,  till  the  day  that  ahe 
was  forced  off  the  stsffe  of  this  world. 

IVheo  her  (ather  died,  he  left  her  sole  exe- 
cutrix, and  gave  her  most  part  of  bis  mrsonai 
estate:  ahu  a  cousiderable  part  of  it  beitig  In 
the  brewer's  hands,  and  in  malt,  which  she  sold 
a(\erwards,  she  was  often  advisidg  with  one  or 
other,  how  to  dispose  of  this  ntoney,  so  as  to 
have  good  securities  for  it.  About  ji  year  be* 
fore  her  death,  she  went  to  London  about  thoae 
occasions,  and  lodged  at  a  goldsmith's  house  ; 
as  soon  as  the  Cowpera'  wives  heard  where  «he 
was,  they  made  her  a  visit,  bpth  Spencer's  and 
his  brotlier's,  and  iovited  her  to  their  houses. 
Whilst  she  lodged  at  this  goldsqaith's  house,  h 
kud  out  several  hi»ndrec|  pounds  tor  her  in  me 
tipbc|%  andiHhsr  pocontMiof  thogovemoMt 
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but  she  beiDff  not  willing  to  lay  ooC  much  that 
way,  but  rather  on  aome  roortffage  of  land,  she 
went  to  a  law)^efl*,with  whom  abe  waa^equaint- 
ed  to  see  if  be  could  diapoae  of  aome  for  her ; 
lie  told  her  be  could  help  her  to  a  mortgage  for 
500/.  but  they  would  give  but  five  in  the  hun- 
dred :  80  she  takes  it  into  consideration  ;  but 
afterwards,  she  being  at  Mr.  Spencer  Co wper's, 
and  he  falling  into  some  discourse  with  her 
abont  her  affairs,  and  understanding  she  had  a 
considerable  sum  of  money  to  pot  out,  he  prof- 
lered  to  do  her  all  the  kindness  that  lay  in  his 
iiower,;  and  would  help  her  to  a  roor^ge  of 
und  three  times  the  value  of  the  money  lent  on 
it,  at  six  in  the  hundred ; .  and  woold  see  that 
the  title  should  be  good,  and  be  as  careful  in  it, 
«B  if  it  were  his  own  concema ;  and  if  she 
wanted  counsel  at  any  time,  either  to  put  out, 
or  to  recover  money  that  waa  owing  her,  or  any 
thing  else,  for  which  she  had  oocaaion,  be 
would  give  it  her  gratia,  which  from  another 
must  cost  her  some  guineaa :  ao  abe  accepted 
of  hia. proffer,  and  told  hiip,  she  wonid  depend 
on  hb  advice,  not  questioning  to  have  good  se- 
curity for  her  money.  When  she  came  home 
to  her  lodgings  she  told  the  goldamith  where 
she  lodged,  that  now  Mr.  Hpencef  Cowper  had 
promiara  to  help  her  to  securities,  and  lie  waa 
to  dispose  of  her  money. 

Soon  after  this,  she  went  home  to  Hertford, 
and  told  her  mother  the  same,  and  asked  her  if 
she  bad  any  money  to  put  out ;  if  she  had,  it 
might  go  amongst  her's,  and  her  mother  should 
have  no  trouble  with  it ;  for  ahe  would  pay 
her  the  intere&t  aa.it  became  doe :  her  mother 
then  asked  her,  if  she  couM  ao  far  con6de  in 
bim,  as  to  receive  her  money,  to  pay  it,  and  to 
make  the  writings,  and  to  look  after  the  title, 
and  all  without  the  inspection  of  any  body  else.? 
abe  said.  Yes,  she  believed  that  he  waa  a  very 
honeat  man,  and  she  thought  she  might  trust 
him  with  more  than  ahe  \im  to  put  out ;  and 
he  being  a  man  of  repute,  it  waa  below  him  to 
.  wrong  her.  Then  her  mother,  thinking  the 
same,  gave  her  150/.  to  put  amongst  her*s, 
which  ahe  bath  never  heard  of  since ;  but  it  is 
gone  with  the  rest. 

About  a  month  after,  Speocer  Cowper  came 
to  Hertford,  and  took  lodgings  for  his  wife  and 
ftmily,  and  then  brought  bis  wife  to  give  this 
young  woman  a  visit,  and  to  be  further  ac- 
quainted with  her.  Afto  this,  ^he  seemed  to 
kye  and  like  her  company  so  well,  that  she 
said,  <  She  did  not  desire  the  company  but  of 
•  few,  or  none  else  in  tbe  town ;  and  therefore 
«  would  make  no  returns  of  their  visits,  till  the 
^  week  before  she  went  home  to  London  ;'  and 
wonId  come  frequently  two  or  three  times  in  a 
week  to  visit  her :  and  when  her  husband  was 
in  the  country,  he  sometimes  would  come  with 
her,  and  thereby  had  the  opportunity  of  dis- 
oonrsing  her  about  her  affairs. 

When  ahe  had  gathered  in  near  what  she  in- 
tended he  should  put*out,  from  the  brewers  and 
othara  that  were  indebted  to  her,  she  writ  a  let- 
ter to  London  to  him ;  and  one  of  her  ac- 
^uaiataooe  coming  i»  viait  beri  bofora  she  bad 


iealBd  it  ap,.abe  bid  her  read  H,  which  she  did ; 
in  which  letter  she  writ,  viz.^ffiiat  ahe  had  a 

*  thooaand  poaoda  to  pot  wa0md  that  aeveral 

*  hundreds  of  it  were  then  ready :  and  tbe  rest, 
'  to-make  np  that  aum,  wonId  be  ao  in  a  little 

*  tiitoe,  or  so  soon  as  he  could  dispose  of  it  ad- 
'  vantageously  for  her.' 

After  this,  she  several  times,  in  disoonraa 
with  this  woman,  bath  told  her,  *  That  he  was 
'  buying  an  estate  for  her,   in  groand-rrntr, 

*  which  he  had  recommended  to  her  Ibr  an  ez- 

*  traordinary  pennyworth  ;  and  that  it  wooM 
'  be  sqkl  for  a  thousand  pounds,  but  be  believed 

*  it  was  worth  more ;  and  if  he  could  not  oblige 
'  her  with  it,  he  looked  upon  it  to  he  so  great  a 
'  bargain,  that  he  would  buy  it  tor  his  owa  use  :* 
and  she  also  told  her  mother  the  same. 

Tbe  next  quarter  sessions  after  this,  which 
waa  tbe  last  before  that  assize,  at  which  tine 
her  days  were  ended,  Spencer  Cowpar  came  to 
Hertford,  and  in  the  evening  he  came  and  en- 
quired for  Mrs.  Sarah  Stout,  at  her  anotber's 
bouse,  where  he  was  not  at  all  expected  to 
lodge,  he  not  having  lodged  there  for  several 
years,  viz.  not  since  her  rather  died  :  and  after 
about  an  hour*a  discourse  with  her,  he  said, 
'  He  was  destitute  of  a  lodging,  for  his  landbrd 

*  Batea'  (nhere  he  used  tolodge)  *  waa  discom- 
d,  and  made  a  great  noise,  and  be  did  not 

lere.'     So  ahe  thought  she 


<  like  to  lodge  there.' 

could  do  no  less,  in  eiviKty,  than  ask  him  to 
lodge  at  her  mother'a  boose,  he  having  then 
brought  her  that  mortgage  deed  for  9O0L  about 
which  he  made  such  a  long  discourse  at  bis 
trial ;  which  money  had  been  carried  pubfidy 
to  him  some  time  before :  at  the  reoeivii^  of 
which  security,  she  seemed  to  be  very  much 
pleased.  But  ahe  having  told  him,  that  she  in- 
tended to  reserve  some  part  of  her  portion  for 
her  own  particular  use,  in  case  ahe  lived  to 
marry,  which  she  woold  put  out  for  that  end, 
she  having  enough  besides;  he  adrised  ber 
then  to  keep  it  private  frofn  all  persons,  else 
her  end  would  be  frustrated;  wbicHli,  in  all 
likelihood,  he  tliought  she  had,  and  that  none 
had  known  her  mind  in  that  particular  but  him- 
self, he  having  advised  her  to  privacj^. 

indeed  S.  Cowper  doth  suggest,  in  a  Csse 
kitely  presented  to  some  of  the  members  of  par- 
liament, (see  p.  1189)  that  hia  prosecutors  had 
not  the  impudence  to  suggest  kt  his  trial  (though 
put  in  mind  of  it),  that  what  they  accosied  him 
of  was  done  for  t  he  sake  of  gain.  1 1  ia  troe,  be 
did  demand  a  pnnif,  that  he  had  any  of  thede> 
ceased  young  woman's  money  in  his  bands : 
and  it  cannot  be  supposeil  that  be  wonl.l  con- 
ceal it,  if  he  knew  there  was  any  one  ahre  that 
could  make  positive  proof  of  it ;  for  then  it 
would  have  been  in  Tarn  to  have  denied  it:  but 
ber  nipllier  did  then  attempt  to  speak  what  she 
knew  in  that  particular,  and  other  things  loo, 
but  was  stopped  several  tiroes,  and  not  suffered 
to  speak,  unless  she  wot. Id  swear;  which  be 
knew  well  enough,,  her  persoasion  wonM  oat 
admit  ber  to  do. 

Tbe  next  tiling  bbservaUe  is,  the  same  wo- 
man, befor^-meinioiied,  whiieh  laad  and  saw 
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her  fetter  leiil  to  bim,  which  gure  an  aoooimt 
what  mooc^  she  intended  he  shooid  di8|kMe 
of  for  her,  and  that  slie  bad  sereral  hundred 
pounds  of  it  then  ready :  she  being  with  her 
one  day  in  her  chanber,  about  two  weeks  be- 
fore her  death,  she  bid  her  look  in  a  drawer 
there,  and  bring  her  the  money,  therein ;  upon 
perceiving  it,  '  Am  not  I  very  rich  V  said  she. 
The  other  dennanding  the  reason  of  that  qnes- 
lioo,  *  Because,'  said  she,  '  it  is  all  the  nfioney 

*  that  I  am  now  mistress  of;'  which  was  only 
two  guineas  and  9  tittle  silver,  notwithstanding 
•he  had  so  tnttny  liundred  pounds  in  her  posses- 
sion not  lon^  before.  And  about  the  same  time, 
•be  being  m  discourse  with  another  person 
about  her  concerns,  she  said,  <  That  S|iencer 

*  Cowpei  had  a  great  deal  of  her  moni«*8  in 

*  his  hands,  and  that  he  was  to  have  more :' 
and  her  relations  do  miss  about  a  tboasand 
poonds;  and  they  know  ot  none  she  disposed 
of  any  other  ways,  after  she  writ  that  letter  to 
him.  And  when  her  mother  asked  him  before 
the  lord  chief  justice  Holt,  what  money  he  had 
in  his  hands  of  her  daughter's  ?  He  said  •  None;' 
and  also  said, '  Hethoujght  his  reputation  would 

*  have  secured,  or  carried  him  above  suspicions 

*  or  examinations  of  that  kind/ 


But  it  may  easily  be  gathered  who  carried 
her  monev  away,  for  a  great  deal  of  it  was  in 
gold ;  ana  that  very  morning  he  went  away, 


when  be  had  lodged  at  her  mother's  bouse,  be 
very  much  importuned  her  to  come  to  his  house 
at  London,  and  told  her  how  glad  his  wife 
wotild  be  of  her  company,  and  used  many  ar- 
guments to  persuade  her  to  it;  and  at  length 
said,  '  He  would  not  go  out  of  the  bouse  till 

*  she  had  promised  him  to  come:'  but  she  re- 
fused to  promise,  and  said,  '  She  did  not  know 

*  when  she  shooid  come  to  London.'  This  dis- 
course waa  in  the  hearing  of  one  that  will  evi- 
dence it  n|K>n  oath. 

The  week  before  that  assize,  she  received  a 
letter  from  his  wife,  which  was  writ  after  the 
usual  manner,  as  she  had  several  not  long  be- 
fore, very  earnestly  inviting  her  to  her  house  at 
Ijondon,  with  high  expresatons  of  love ;  and  so 
much  the  more  she  desired  her  company  then, 
because  she  believed  they  should  not  come  to 
lodge  at  Hertford  that  summer:  and  in  that 
letter  tells  her,  *  that  they  must  expect  her 

*  husband  at  their  house  at  the  assise;'  the 
which  she  told  her  mother  and  others  who  read 
the  letter.  This  letter  Spencer  Cowper  con- 
fessed to  the  coroner's  inquest,  that  he  ordered 
his  wife  to  write  it  for  his  lodging  at  her  mo- 
ther's house;  but  when  he  was  examined  by 
the  lord  chief  justice  Holt,  he  then  denied  it, 
and  said,  *  his  wife  writ  no  letter:^  but  her 
maid,  Sarah  Walker,  being  present,  told  him, 

*  His  wife  did  send  a  letter,  and  that  she  herself 

*  took  it  in  of  the  post- man,  and  gave  it  to  her 

*  mistress;'  so  then  he  could  not  deny  that 
there  was  a  letter  sent. 

And  accordingly  he  came,  and  sent  his  horse 
thither ;  and  being  asked,  before  he  rid  from 
the  door,  whether  lie  Would  come  to  dinner  ? 
Ha  said,  « He  was  not  ceftain,  but  be  would 


*  send  word:*  but  her  mother  and  she  staying 
long,  and  he  not  sending,  they  sent  ber  maid, 
to  see  whether  he  would  oome  or  no ;  who  then 
quickly  came,  and  dined  there :  and  when  ha 
went  from  thence,'  the  young  woman,  Sarah 
Stout,  going  to  the  door  with  him,  asked,  *  If 

*  he  thought  ti»  lodge  at  their  house  ?'  He  said» 

*  Yes,  he  would  come  and  lodge  at  their  bouse.' 
This  she  said  as  soon  as  he  was  gone,  and  then 
bid  the  maid  go  get  .his  bed  ready:  at  night, 
when  be  came,  her  mother  being  in  the  room 
ivith  her,  he  fell  into  some  discourse  remote 
from  any  thing  of  her  daughter's  business ; 
and,  after  some  time,  called  for  pen  and  ink,  to 
write  a  letter  to  his  wife,  although  it  was  not 
post-niffht,  nor  did  any  carrier  go  next  day. 
When  lie  went  to  write,  her  mother  and  she 
went  out  of  the  room,  and  staid  a  considerable 
time ;  but  it  growing  late,  the  young  woman 
went  in,  to  see  if  he  bad  done,  and  if  be  would 
have  any  supper ;  and  what  he  desired,  hejiad. 
Her  mother  went  not  in  again,  because  she 
knew  ber  daughter  expected  be  would  rive  her 
some  account  of  her  money,  and  have  Drought 
her  security  for  it,  as  he  did  the  sessions  beiore' 
for  SOOl. ;  and  she  finding  that  he  would  not 
speak  of  it  before  ber,  would  not  interrupt  them, 
but  gave  her  daughter  time  and  opportudty  to 
speak  to  him.  What  discourse  they  had.  It 
not  known ;  but  sure  enough  it  was  very  dif- 
ferent from,  and  inconsistent  with,  what^he 
rendered  it  to  be  at  his  trial ;  for  he  had  writ  a 
receipt  in  full  for  use- money  he  paid  her  then, 
which  lay  on  the  table,  but  was  never  signed 
by  her,  although  he  pressed  her  to  it  several 
times,  and  bid  her  put  on  her  coosidering-cap, 
(as  he  confessed  to  the  coroner's  inquest)  and 
asked  her.  If  she  was  lazy  ?  yet  still  she  re- 
fused to  sign  it;  which  plainly  shewed  her  die- 
satbfaction,  and  that  there  was  more  due  to 
ber,  else  she  would  never  have  refused  it. 

Between  ten  and  eleven  o'clock,  she  called 
her  maid  to  make  a  fire  in  his  chamber,  and  to 
warm  bis  bed,  in  his  hearing ;  snd  white  the 
maid  was  doing  it,  he  went  out :  ber  mother 
hearing  the  door  clap,  went  into  the  parlour,  to 
ask  her  what  the  reason  was  of  his  going  out 
when  his  bed  was  a- warming,  and,  to  her  sur- 

Erize,  found  she  was  gone  too,  and  neve^  saw 
er  alive  afterwards.  She  admired  what  tha 
meaning  of  this  should  be,  knowing  that  she 
never  used  to  go  out  so  ImI e ;  neither  could  she 
imagine  whither  they  shooid  lie  gone ;  but  sfter 
some  consideration,  did  think  he  might  tell 
her,  that  the  securities  she  ex|iected  weie  to  be 
signed  and  sealed  somew  here  in  the  town ,  and 
that  he  had  persuaded  her  to  go  out  upon  that 
account,  and  so  was  in  ex|)ectation  of  them 
quickly.  Th«s  maid  that  was  warming  his  bed 
stayed,  expecting  him  to  come  un ;  thinking, 
when  she  hesrd  the  noise  of  the  door,  he  was 
^one  to  carry  his  letter  somewhere ;  wiiich.  it 
is  thought  by  some,  was  his  pretence  in  going 
out,  thereby  to  draw  her  to  the  door,  to  let  him 
out ;  for  there  is  no  ground  to  believe  she  went 
any  farther  with  him  willingly :  ao  they  sat  up 
all  night,  both  her  mother  and  the  maid,  ex* 
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pedtng  them  e?erY  miDute,  notkawnnsf  where 
Id  look  ibr  her  at  that  time  of  night ;  but  if  tbiey 
liad,  would  never  ba^e  gone  to  the  river,  wher^ 
ibe  was  found  floating  the  next  morning ;  for 
ibere  was  no  manner  of  circumstance^  either 
in  her  words  or  actloDft,  that  did  give  them  any 
cause  to  think  she  would  drown  herself,  or  that 
fthe  ever  had  any  thing  of  that  nature  in  ber 
thoughts. 

No  sootier  was  she  taken  out  of  the  river, 
bat  it  was  spread,  by  his  party,  both  in  city 
and  countiy,  that  she  was  with  child,  and  had 
drowned  herself  to  avoid  the  shame.  That  slie 
was  not  drowned,  is  clear  unto  all  who  are  imr 
partial,  and  have  bad'  a  true  account  of  the 
case,  either  at  the  trial,  or  otherwise;  as  it 
'  likunly  appeared  by  those  settlements  of  blood 
and  bruises  about  ber  head  and  neck,  and  on 
one  of 'her  arms;  and  her  having  no  water  in 
her,  but  was  empty  and  lank,  when  sbe  was 
Urst  taken  out  of  the  water. 

The  evidence  wasyery  full  and  plain  against 
lli«m,  and  the  judgments  of  the  doctors  stand 
firm  and  good,  and  are  not,  nor  ever  can  be  dis- 
proved, by  all  the  evasions  and  distinctions  of 
totttntary  drawning,  and  drowning  by  accident ; 
tior  by  all  those  little  tricks  made  use  of  by 
those  on  the  other  side^  by  drowning,  and  batf 
drownbg  of  dogs,  and  other  such  like  ex|)eri- 
nelits,  whereby  they  have  only  exposed  tbem- 
selves.  But  when  she  was  taken  up  agaiui 
aflnr  she  bad  been  buned  six  weeks,  in  order 
to  be  cleared  of  that  infamous  report,  which 
<heQ  W4S  given  out^  for  the  only  reason  why 
•he  drowned  herself  (to  wit),  her  being  with 
child  ;  then  nothing  couljd  be  more  plain,  than 
that  she  was  not  drowned,  but  came  by  her 
death  some  Dther  way,  as  the  doctors  and  sur- 
geons did  ^ive  their  opinion  upon  oath,  before 
uie  lord  chief  justice  Holt,  and  at  the  trial  also. 

And  it  is  very  probable,  that  these  three  gen- 
tlemen,  John  Marson,  Ellis  Stephens,  and  Wm. 
Rogers,  knew  very  well  how  she  came  by  her 
death,  (whose  lives  Spencer  Cawper  seemed  to 
be  more  tender  of  than  of  his  own)  by  their  dis- 
course that  night  her  death  was,  about  an  hour 
after  she  was  missing ;  for  as  soon  as  they 
eame  into  their  lodgings  at  John  Gurrey 's,  they 
could  not  forbear,  but  oegan  to  ask  bim  several 

Suestions  about  her.^    AlUiough  we  do  not  un- 
erstand  that  either  of  them  had  any  former 
knowledge  of  her,  yet  Marson  pretended,  that 
be  had  made  love  to  her,  and  that  she  had  cast 
him  off;  <  But,' said  he,  *  a  friend  of  mine  is 
,  «  even  with  her  by  this  time;*  then  one  of  the 
'    ethers  asked  him,  <  If  the  business  was  done?' 

*  If  it  is  not,'  said  he,  <  it  will  be  done  this 

*  night.'    *  Yes,'  says  the  other,  <  her  business 

*  is  done ;  Sarah  Stout's  courting  days  are 
'  over.'  What  could  have  been  spoke  plainer, 
tecept  they  had  said,  *  She  is  dead?'  This  was 
Dositively  proved  against  them.  Also,  the  said 
Marson,  when  he  came  into  his  lodging,  was  in 
a. great  sweat,  and  called  for  a  fire  to  dry  bis 

.feet  and  shoes,  they  being  wet  both  without 
and  within;  and  pretended,  that  he  was  just 
then  oome  from  London,  it  being  thea  birtween 


eleven  and  twelve  o'clock,  at  w^t ;.  wbcraas  it 
was  proved,  that  Jie  came  inta  town  two  or 
three  hours  before.  And  when  Marson  vtkad 
the  other  two,  <  what  they  bad  Spent  that  day  V 
one  of  them  asked,  '  what  was  thai  tck  lumf 
'  He  was  to  have  forty  or  fiAy  pouoda  for  faas 

*  share.''  The  said  IVIarson  also  pulUng  out 
monev  out  of  bis  pocket,  swore  that  be  would 
spend  it  all  next  day,  for  joy  the  business  wa* 
done.  And  whereas  they  say,  in  their  Case  tp 
the  parliament,  *  They  are  men  in  good  biisi- 
^  ness  at  Loudon :'  if  tbey  are  so,  it  had  been 
well  if  tbey  had  staid  in  it;  for  sure  enough, 
tbey  had  no  good  busiooBs  at  Hertford ;  aoiher 
did  tbey  pretend  to  any  at  all,  but  said,  *  they 
( came  6nly  to  see  fashions,'  to  the  woman 
where  tbey  loidged. 

And  it  IS  very  observable,  how  highly  di^ 
pleased  Spencer  Cow  per  was  at  ber  bemg^  taken 
up,  and  bow  be  earnest! v  besouoht  the  jndlge, 
that  what  tbe  doctors  dia  and  said  then,  mighl 
not  be  allowed,  or  taken  for  evidence;  aU 
le^ing,  that  she  ou^ht  aot  to  have  been,  tekaa 
out  of  her  grave  without  legal  anthority,  for 
private  iiuipection  o<'partie%  altogether  amongst 
theuiselves ;  whereas  there  ought  to  have  beea 
some  on  both  skies,  he  sava,  leat  the j  sbouM 
have  broke  ber  scul^aji^  the  gentlemen  shoaM 
have  beei^  trepanned  ;  and  yet  doctor  CaoUii^ 
sir  William  Gowper's  doctor,  waa  with  Ibcai 
all  the  while,  as  doctor  Coatsworth  ttM  the 
judge,  and  was  sent  for,  on  purpose  to  Uke  off 
any  suoh  objection ;  and  did  set  hia  hand  ta 
the  certificate,  of  ber  clearness  of  thatacmadal* 
with  the  rest  of  tlie  doctors :  which  is  a»  foi* 
feweth : 

<  We  who9e  names  are  here  under  written, 
'  having  examined  the  body  of  Mra.  Sarah 

<  Stout,  deceased,  do  find  the  uterus  perfeetly 
'  free  and  empty,  and  of  the  natural  fifnire  and 

*  maguitude,  as  usually  in  virgins.    We  fomd 

*  no  water  in  tlie  stomach,  iutestinos,  abdonco, 

<  lungSy  or  cavity  of  the  thorax. 

John  Diw.snAi.E,  sea* 
WiLUAM  CoATswoara. 
Samuel  CxHwi. 
BoBERT  DtnaoAU^lLQ. 

JOHK  DiMSPAba,  JUB. 

Daniel  PaiLUPatM-^* 

Htrtford^  April  28M,  1699.        (Copia  veia*) 

Whan  all  mouths  were  stopped,  aad  put  to 
silence  in  that  matter,  and  uo  roasoD  oqw  be 
given  whv  she  should  drown  bonelf ;  thea 
Spencer  Cfowper  was  at  a  loss,  and  knew  hoc 
wbat  to  pretend,  why  the  sboold  do  ao;  oplil 
(to  use  nil  own  words)  aome  beads  wreia  laid 
together,  to  contrive  that  ahe  Waa  in  love  with 
him. 

In  order  to  this  design,  those  lettera  wart  in* 
vented,  which  were  produced  in  oaurt,  ffbr  not 
a  word  was  ever  beam  of  them  befora  she  was 
taken  up  again)  and  a  witness  was  providad  W 
prove  the  receiving  of  them  both ;  bat  bis 
fnend  Marshall,  who  was  his  witneaa,  ha4 
forgot  the  year  when. the  finrt  waa  writ|  and 
said,  it  was  March  was  twelvemomtb  ;  tdl  his 


M'idfnriieil  bylfae  nooMl,  which 


1  bylfae  nooii 
mm  cfaMi  Uik  fiNur  Ikya  «fter ;   And  it  mooib 

tbey  had  forgotten  to.  date  that  aecond  letter, 
ee«4e given aayereditataH.  ThiswMtihat 
"vhieh  haoallBithct  importimate  letter  hy  4»hieh 
^•iwps  liiwited  dowa  to  Mge  •!  Ihttt^^le- 
'   heuee,  whioh  vrta  dated  Ihe  ninth  of 


Neer^rtfaernMad  6arah  Walker*«  efidenee  k 
•ebaerredt^whichehehegins  with, «  My  4erd,oo 

*  VfUey  Mhre  the  laet  Msiae,  my  mifltreaB 
«Stoot  noeifed  e  letter  fronn  Mr.  Cowper'k 
'  with,  to  let  her  hnow  we  must  expect  Mr. 
'^^Cow^MT  At  4he  aeaise ;    and  aooordingly  we 

*  eneeted'him,  and  provided  for  his  coming.' 

Tm  waalfae  tame  day  on  which  he  saya  lie 
reoeiTed  her  letter  of  invitatioD  tbatahe  received 
iuBrnWe^  by -which  he  invited  hiraaeU*  down. 
«otintiif  ehe  had  really  writ  that  letter,  hia 
wife's  mmA  needs  be  writ  and  eent  the  day 
beibreher^  oonld  come  to  his  hands. 

•  how  those  letters  should  be  known  to 


eMDe^mm  Rarah  Stent  is  very  unaeoounteMe : 
•for  if  these  bad  been  sueh  a  peraon  as  Mrs. 
4ane  EiHen«t.that  coffiw-iiouse  4ie  mentioos, 
(wiiichyttpan  enButpy,<we  cannot  hear  there 
wa8),^villBit  he  had  to  do  to  open  her  letters? 
•end  beMr^saiild  he  tell  that  they  were  for  him, 
end  4SIM  from  Sarah  Stout,  seeing  they  were 
not  diieeled  to  him,»nor  cither  S.  Cowper  nor 
&  Stout  within  them,  but  only  Sir? 

To  .prove  these  letti^rs  to  be  her  hand,  he 
vhrings  4ib  friend  Marshall  to  shew  letters 
•wfainb  hepsetended  she  writ  to  him,  as  false  as 
*tbe^  Absf ;  in  one  of  which  there  were  thanks 
l«r  bis  mmff.  It  is  v.ery  unlikriy  that  she 
aboeM  deoiiw  or  «ocept  of  songs,  one  who  was 
never  beasd  to  aing  a  song  m  her  life;  and 
'from  iiaraball'Ttoo,  whose  courtship  she  never 
raeeiVed:  fbrhe  faimeelfsaid  at  the  trial,  that 
>«pon  very  little  trial  she  gave  him  a  very  fbir 
denial. .  And  Spenoer  Cowper  also^said  to  the 
^xmonarAsinipMt,  that  Marshall  told  him,  she 
«lw«ye  geve  him  the  rnulse. 

•This  <ooiiftrms  the  falseness  of  that  story 
^srlddi  <he  brings  to  introduce  his  letters.  And 
mMmtfb  she  iegsne,  and  not  in  a  capacity  to 
•silibiNVbeiielf ;  yet  the  woman  who  be  says 
vsrihad  with  them  is  alive,  and  doth  affirm  it 
4e«ot«tr«e;  which  is  as  fdbiwetb : 

He  says,  It  happened  one  evening  that  Mrs. 
iSlDttt,  nndanoliier, awl  Mr.  Marshall,  and  be, 
'were  wyking  together ;  and  Mr.  Marshall 
«nd  the  other  being  n<Uttle  before,  she  took  that 
•pportnvity  |o  speak  to  hkn,  in  such  terms  as 
he  eonfsasedit  eurprised  him,  and  said,  she  did 
pet  think  -he  had '  been  so  dull :  he  desiring  to 
know  whertm  his  dnhnss  did  consist;  she 
iaafc#dj4fh6tbe«ghr  she  would  marry  Marshall  ? 
*He  aaid,  Yes ;  else  she  had  done  ill  in  what 
miie-kad-doiie:  efae  ^eaid,  No ;  she  thought  it 

abt  serve  to  divert  the  censure  of  the  world, 
fcvevpherbequaiiilanee  with  him. 
'  TWi  dieoeurscf  if  it  had  been  true,  would  have 
wgtd,  that  she  kept  Marshall  company,  and 
made  him  believe  she  would  have  him :  where- 
'MitMiMuhe  b^i  aanrioeii  Mmionliher 
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1^  but  once,  and'  that  was  bat  two  or  •three 
daya  before;  nod  tbey  were  not  so  much 
aei|U«nted  then,  as  to  speak  one  to  the  other : 
and  tbetelbpe  there  could  be  no  ground  for  such 
disoeuiseaifehehad  walked  alone  with  Spenoer 
Cowper,  which  she  did  not ;.  for  the  two  yoiiog 
women  having  been  taking  a  walk  in  the  field, 
as  they  were  coming  home  they  met  Spencer 
Cowper  and  Marshall ;  and  they  both  turned, 
and  walked  book  before,  and  the  two  young 
women  together  behind  nim :  and  she  bad  no 
private  discourse  at  all  with  Spencer  Cowper  ; 
neither  had  they  four  any  walk  together  for- 
wards, ia  the  held  or  elsewhere. 

These  letters,  wltich  were  ushered  ip  by  tbii 
^liscourse,  he  would  have  it  thought  that  Am 
shewing  of  them  was  so  tender  a  point  witli 
him,  and  that  be  did  it  with  so  much  reluctan<^ 
«nd  compulaion,  that  nothing  else  should  bavn 
forced  lum  to  have  brought  them  upon  tbn 
stage,  if  he  had  not  those  thr^  mnooent  gen* 
tl^meb  to  defend  (surelv  they  had  greatly 
obliged  htm) ;  and  he  solemnly  protested,  thai 
if  be  bad'stood  there  siogly.upon  his  own  lifo, 
onthat  evidence,  he  would  not  have  done  it: 
when  at  the  same  time,  and  with  the  same 
breath,  he  himself  proved  it  falM ;  for  he  says, 
upon  the  receivinff  of  them,  he  shewed  one  to 
his  brother,  and  both  to  MarabalL-  and  they 
both  saw  it,  and  read  it:  tlMtwas  the  last,'  the 
Friday  before  tbataasiie,  when  neither  hia  owii 
life  nor  his  three  gentlemen's  were  in  any 
danger;  for  she  was  tlien  aKve.  And  if  ther^ 
had  been  such  letters  of  Iter's,  be  eould  not 
have  shewed  them  to  one  that  in  all  probability 
would  have  expoaad  or  defamed  her  more  than 
Marahall,  a  repulsed  lover,  a  kinsman  of  bin 
wife's,  unto  wnem  be  endeavoured  to  betray 
her;  who,  upon  aome  slight  or  diij^  she 

Eve  him,  told  Spencer  Cowper,  that  if  be  was 
(  friend,  he  would  shoot  her.  This  she  told 
both  her  own  and  her  mother's  maid :  and  sJso^ 
as  it  is  observed  in  the  Hertford  Letter,  the 
printers,  who  writ  the  trial  in  shoH-hand,  net 
having  taken  those  letters,  were  fovoured  witih 
the  copies  of  them,  to  be  exposed  to  the  world. 

Then  there  was  an  account  given  to  the 
judge,  in  the  court,  of  his  going  to  Deptfbnl, 
andwas  said  to  be  told  his  father  at  dinner  in 
her  hearing,  about  a  year  and  a  half  before; 
which  putker  into  a  swoon,  if  any  body  will 
believe  It :  and  the  use  that  was  made  of  thia 
was,  to^  render  her  as  bad  as  possible,  and 
make  the  world  believe  how  d^ly  she  was 
in  love  with  him.  Bat  it  is  matter  of  admira- 
tion to  moat  that  hear  it,  that  he  did  not  tell  hia 
wife,  as  well  as  bis  father  and  brother,  hovr 
fond  she  #08  of  him :  if  it  had  been  true,  sore- 
ly that  would  have  diverted  her  from  fteqnetffr- 
ing  her  company  so  often  as  she  did  all  thai 
summer  fdtowmg,  as  is  before  mentioned. 
which  all  the  neighbourhood  can  witness.  And 
if  she  was  such  a  person  as  they  now  render 
her,  why  did  they  se«k  and  desire  her  compa^ 
ny,  as  they  did?  For  she  has  several timea 
aaid,  she  never  sought  theirs. 

And  alio,  it  is  as  mneh  to  be  wogdawd  it, 
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thmt  10  cbaite  a  man  as  he  would  appear  to  -be, 
and  one  in  ao  flourishin|p  a  condition,  as  he  says 
be  ia,  should  order  his  wife  to  write,  or  haVe 
any  thoughts  of  lodging'  at  a  bouse,  for  savin|^ 
the  charge  of  a  guinea  (for  so  he  said  at  his 
trial,  that  his  good  husbandry  to  save  a  guinea 
had  brought  all  that  oaiscbiel'upon  him),  where 
ao  lewd  a  woman  as  he  would  have  her  thouqfht 
to  be  dill  dwell,  if  he  had  been  really  inrited ; 
which  sure  enough  he  was  not,  but  invited 
himself;  and  so  she  told  her  mother  before  he 


BjDt  it  is  plainly  to  be  understood,  that  the 
respect  she  bad  for  him,  was  not  .as  for  one  tliat 
4be  bdieved  to  be  viciously  inclined,  but  as  for 
an  honest  man ;  as  appeared  bv  the  trust  she 
reposed  in  him ;  and  also  bis  being  related  to 
that  &mily,  whom  she,  as  well  as  l|er  rela- 
tions, did  so  highly  value  and  esteem,  that  she 
could  have  put  not  onl^  her  money,  but  her 
life  into  any  one  of  their  hands. 

She  little  thought  what  sort  of  a  man  she  bad 
to  deal  with;  she  was  so  deceived  by  bis 
seeming  sobriety  when  in  her  company,  and 
the  great  nretended  kindness  to  her  by  bun  and 
his  wife,  ooth  for  her  own  sake  and  her  fa- 
ther's, she  could  not  imagine  that  a  branch  of 
that  femtly  could  have  touchetl  a  hair  of  her 
head,  fo  have  hurt  her,  or  have  wronged  her  of 
one  forthing:  she  was  so  honest  and  plain- 
hearted,  and  BO  innocent  herself,  and  ao  far 
Irom  deserving  anjr  ill  usage  from  him,  or  any 
of  that  family,  or  indeed  from  any  else,  that 
she,  as  well  as  her  relations,  could  have  served 
them  to  the  utmost  of  their  power:  but  what 
returns  of  kindness  have  been  made,  and  how 
•he  bath  been  treated  and  de&med,  now  she  is 

re,  and  not  in  a  capacity  to  defend  or  answer 
herself,  let  the  world  judge. 
But  it  is  evident  and  plain,  that  moat,  or 
chiefly  what  he  made  use  of  at  his  trial,  to  de- 
fend himself  and  his  three  gentlemen,  when  he 
was  not  upon,  hb  oath,  is  proved  false,  even  by 
what  himself  did  swear  when  he  was  examined 
by  the  coroner's  inquest :  for  when  they  asked 
him,  if  he  knew  any  thing  that  troubled  or  put 
her  into  a  discontent,  or  discerned  she  was  me- 
lancholy, or  knew  any  one  she  was  in  love 
with,  or  any  cause  why  she  should  drown  ber- 
,  self?  Unto  all  which  he  answered,  No,  upon 
his  oath ;  he  discerned  nothing  of  melancholy , 
neither  knew  he  anv  that  she  was  in  love  witb : 
lie  knew  one  Marshall  that  was  in  love  with 
her,  but  she  bad  none  for  him,  but  always  gave 
him  the  repulse;  and  she  was  a  very  mcKlest 
woman,  and  he  knew  no  cause  why  she  should 
drown  benelf. 
And  yet  at  his  trial  both  he  and  his  witnesses 


Aodyet 
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to  know  her  to  be  so  melancholy  as 
was  near  to  a  distraction :  and  this  depth  of 
.melancholy  he  would  insinuate  as  for  love  of 
him ;  and  therefore  she  drowned  herself. 

Now  what  can  be  more  contradictory,  or 
more  fiilly  prove  that  w.hich  he  spake  at  bis 
trial  to  be  false,  than  this  which  he  himself  did 
swear  f  And  this  was  evidenced  by  two  of  the 
•oioQer'a  in^oett,  and  (Nyenl  morewoald  htfe 


done  the  same,  if  thejr  had  been 

apeak;   but,  as  the  trial  rela(ea»  they  were 

stopped . 

Many  observations  might  be  made,  and  in- 
atanoes  given,  to  clear  her  reputatimi,  and  to 
prore  tiM  felaanesB  of  what  waa  cast  opon  her ; 
as,  in  particular,  her  so  earnestly  ioritiiig  a 
young  woman,  an  acquaintance  of  hers,  who 
bad  kept  her  company  that  aftemooo,  and 
used  to  lie  with  her  sometimes,  to  stay  and  lie 
with  her  that  night  her  death  waa;  and  she 
telling  her,  she  couM  not  well  stay  then,  sbe 
engaged  her  to  come  and  dine  with  her  the 
next  day,  and  told  her  what  was  for  dinner; 
desiring  her  company  all  day.  after,  ahe  not 
intending  to  go  from  home ;  whieh  the  pro* 
mised  to  do. 

And  it  is  very  observable,  from  the  bcgianiag 
of  the  trial  to  the  end,  what  abifta  and  derices 
he  is  forced  to  make  use  of  to  drill  oat  the  time, 
that  there  might  not  be  enough  for  the  wit- 
nesses on  the  other  side  to  be  hard ;  and  also 
his  endeavouring  to  baffle  the  evidence  against 
him;  as  firat,  above  twenty  frivdoos  ques- 
tions he  asked  her  maid  about  poiaon|  which 
she  bought  to  poison  a  mischievous  dog  which 
haunted  the  house ;  and  if  he  ooold  by  any 
means  confuse  and  put  her  out,  if  ahe  had  not 
had  troth  on  her  side,  and  ^adly  would  hare 
picked  something  out  of  it,  if  he  ooold  hare 
told  what. 

Also,  the  many  impertinent  witnesaea  he 
calls  to  prove  his  intention  to  lodge  at  Bardfbrd^ 
that  night  her  death  was,  and  sending  for  his 
bag  thither,  and  lodging  bia  thinn  there; 
which  it  seems  was  not  at  all  expected  by  them, 
for  John  Banlford's  wife  said,  upon  her  oath, 
she  believed  Spencer  Cowper  did  not  intend 
to  lodge  at^her  house  ?  But  was  surprised  when 
he  bent  to  her,  between  eleven  and  twelve 
o'clock  at  night,  to  get  his  bed  ready,  aad 
came  before  it  was  quite  done. 

And  the  next  night  after,  when  he  #aa  seat 
'  for  by  the  coroner's  inquest  to  give  an  aoeoom 
where  he  left  her,  he  said,  in  the  parlour  where 
we  sat.  And  being  asked,  if  be  did .  not  bear 
her  bid  her  maid  warm  bia  bed  ?  He  Mud,  I 
thought  she  had  meant  her  own  bed.  Bot  it  ia 
very  unitkely  that  she  would  go  to  bod  and 
leave  him  sittini^  there  ;  or  that  when  he  went 
out  she  should  sit  still,  and  not  light  him  to  the 
door.  But  if  it  were  as  be  says,  that  he  left 
her  in  the  parlour  ;  tor  a  man  ii  his  educatioa 
and  figure  m  the.  world  to  go  away  at  that  time 
of  night,  when  he  knew  there  waa  a  fire  in  bis  j 
chamber,  and  bia  bed  waa  a  warming,  and  let 
himself  out  in  the  dark,  and  say  nothmgto  any 
bod}',  it  certainly  looks  very  darkly. 

And  then  his  sending  for  hta  bone  three 
times  to  her  mother's  house  the  night  after  her  I 
death,  before  he  was  examined  by  the  coroner's 
inquest,  and  would  have  gone  cot  of  town  thm, 
if  he  could  have  bad  him,  as  he  eoufessed  to 
the  lord  chief  justice  Holt ;  but  at  the  trial  be 
said,  I  sent  for  him,  for  fear  .thelord  of  the 
manor  should  seize  him. 

AhW|  when  it  waa  taken  notice  of  at  his  trisl. 


12491  Triulo/MarsBvOer. 

b^theooQMdytiwtbe  never  came  aAer  that 
vigbt  her  death  wan,  1o  g^ve  her  mother  aoy 
account  where  he  left  her,  or  in  any  wise  to 
give  her  satisfaction-;  to  tbb  he  answered,  U 
might  be  stnuige  for  me  to  come  and  visit  a 
woman  that  I  never  had  the  least  knowledge 
of:  And  yet  he  had  several  times  lodged  at  her 
hooae  when  her  hushand  was  livinff.  And  that 
night  also,  that  he  was  examined  by  the  co- 
roner's inqnest,  when  they  asked  him,  if  he 
discerned  her  daughter  to  be  melancholy  ?  He 
said.  No ;  only  he  thought  she  was  not  so  free 
in  discourse  at  dinner  as  sometimes  he  had  seen 
ber ;  fi»r  most  of  the  discourse  then  was  between 
her  mother  and  htm.  Sorely  he  will  ^be  hard 
put  to  it  to  reconcile  himself  in  this  discourse. 
.  And  it  is  very  remarkable,  what  great  di»si- 
mobtion  he  manifested  at  that  time ;  for  in  his. 
discourse,  he  taking  occasion  to  speak  of  tbe> 
people  called  Qusikers,  he  expressed  so  great 
love  for  them,  and  for  their  principles,  that  if 
ever  he  changed  his  religion,  ne  said,  it  should 
be  for  theirs :  Notwithstanding  he  derided  them 
so  much  at  his  trial,  about  their  being  by  edu- 
cation intitied  to  the  light  within. 


A.  D.  1699.  [1SS9 

ThtiSy  in  short,  upon  the  whole  matter,  it 
may  be  concluded,  that  the  defence  he  had 
made  for  himself  and  his  three  gentlemen,  and 
the  most  material  things  he  made  use  of, : 
whereby  the^  got  off,  and  were  acquitted, 
were  proved  false  out  of  his  own  nolouth  before 
he  went  out  of  the  court ;  as  it  may  be  seea 
in  the  trial,  where  the  counsellor  for  the  V^mg 
savs  thus  :  *  My  lord,  we  insist  upon  it,  that 

*  this  is  a  different  evidence  from  what  Mr. 

*  Cowper  gave  to  the  coroner's  inquest ;  for 

*  then  he  said;  he  knew  none  she  was  in  love 
*•  with,  nor  any  cause  why  she  should  do  such 
<  an  extravagant  action  as  to  drown  herself. 
'  But  now  he  woukl  make  the  whole  scheme  of . 

*  thiuffs  turn  upon  a  love  fit.'  And  then  he 
moved  the  court  to  give  leave  to  call  several 
persons  of  quality  and  good  repute,  who  ware 
there  present,  to  speak  to  her  reputation,  ia 
contradiction  to  the  letters  produced  ;  declar- 
ing, that  he  believed  tlie  whole  town  would  do 
the  same.  Then  the  judge  said,  they  would 
grant  that ;  and  did  not  question  it.  So  there 
was  none  permitted  to  say  any  thing  to  that . 
purpose. 


406.  The  Trial  of  Mary  Butier  alias  Strickland,  at  the  Old 
Bailey,  for  Forging  a  Bond  of  40,000/.  in  the  Name  of  Robert 
Clayton:*  11  Wilwam  III.  a.  d.  1699* 


October  12,  1699. 

CI  ofArr.    BrING  Mary  Butler  to  the 
bar.    [Accordingly  she  was^rought.] 

*'  Nary  Butler  alias  Strickland,  yon  stand  in- 
^  AdUeA  by  the  name  of  Mary  Butler  alias 

*  Strickland,  late  of  LDudoo,  widow;  for  that 

<  yofi  endeaTOuring,  and  maliciously  intending, 

*  to  deceive  and  oppress  sir  Robert  Clayton, 
«  kuight  and  lUderman  of  London,  the  1st  day 
«  of  December,  in  the  7jth  year  of  his  now  ma- 

*  jesty's  reign,  at  London  aforesaid,  in  the  pa* 
«  rish  of  St.  Mary  Woolnoth,  in  the  ward  of 
i  Langhome,  a  certain  false  writing,  sealed  in 
«  form  of  a  bond,  bearing  date  the  14th  day  of 
«  April,  1687,  m  the  name  of  the  said  sir  Ro- 
«  heh,  Clayton,  for  the  payment  of  the  penal 
«  sum  of  40,000/.,  to  be  made  by  the  said  sir 

<  Robert  Clayton  to  you  Mary  Butler  alias 

<  Stridcland,  with  condition  there  under  writ- 
« ten;  concerning,  among  other  things,  the 
«  payment  of  S0,000/«,  to  ^  made  to  you  Mary 
«  Butler  alias  Strickland,  after  the  death  of  the 

<  said  sir  Robert  Clayton,  by  his  heirs,  exe- 
^  enters,  and  administrators ;  falsely,  know- 
«  ingly,  unlawfully,  and  snbtilly  did  make, 
«  counterfeit  and  write,  and  cause  to  be  made, 
«  coubterfeited    and    written :     And    further, 

*  that  you,  Mary  Butler  alias  StricUand,  af- 


*  For  the  kw  of  Forgery,  tee  EastV  Pleat 
of  the  Crown,  c.  19.  . 
VOL.  XIII. 


<  ierwards,  vis.  the  Ist  day  of  December,  in  . 
'the  7lh  year  aforesaid, . at  London  afore- 

*  said,  in  the  parish  and  ward  aforesaid,  a  cer- 

*  tain  false  and  foi'ged  writing,  sealed  in  form 

*  of  a  bond,  in  the  name  of  the  said  sir  Robert 

*  Clayton,  for  the  payment  of  the  penal  sum  of 
'  40,000/.  by  the  said  sir  Robert  Chiyton,  to  - 
'  yon  Mary  Butler .^lias  Strickland,  with  con- 

'  ditioD  under  written,  concerning,  among  other 

<  things,  the  payment  of  2(^000/.,  to  be  made 
'  to  you  Mary  Butler  alias  Strickland,  alter  tho 
'  death  of  the  said  sir  Robert  Clayton,  by  his 

*  heirs,  executors  or  administrators,  as  a  true 

*  bond  of  the  said  sir  Robert  Clayton,  as  if 
'  really  made  by  him ;  falsely,  snbtilly,  and* 
«  deceitfully,  did  publish,  you  Maiy  Butler  alias 

*  Strickland  well  knowing  the  said  writing  to 
«  be  false,  forged  and  counterfeited,  and  not  the 

<  deed  of  the  said  sir  Robert  Clayton,  to  tho 

*  great  damage  of  the  said  sir  Robert  Clayton, 

*  to  the  evil  example  of  all  others  in  the  like 

<  case  ofiending,  against  the  peace  of  our  sove- 

*  reign  lord  the  king,  his  crown  and  dignity.' 

CI  ofArr.  How  sayest  thou,  Mary  Butler 
alias  Strickland,  krt  thou  p>«Hy  of  this  forgery 
whereof  thou  standest  indicted,  or  not  guilty  P 

Prisoner,  Not  guilty. 

CI  rf  Arr,  Prisoner,  look  to  your  phal- 
leni^es.  Cryer,  swear  the  jury,  which  follow: 
William  Clark,  William  Christophpr,  Thomas 
Wharton,  George  Kimble,  James  Chnrch, 
John    Whistler,   George    Ludlam,   Richard 
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Trud^MarifBtater, 
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Kemble,  Johp   Clsrice,  Stephen  BMogfatM, 
Joseph  Sheppard,  Tboroab  Wickbam. 

clerk  of  Art.  You  of  the  jury  thai  are 
awoni,  loMc  ODon  the  prisoner,  and  hearken  to 
her  cause.    Sne  stands  indicted,  &c. 

Mr.  Moniagu.  Ma^  it  please  your  lordship, 
and  you  gentlemen  or  the  jury,  this  indictoient 
does  chars^e  the  prisoner  at  the  bar,  Mary  But* 
ler,  alias  Strickland,  with  a  fraud  and  intended 
cheat.  It  seta  forth,  that  the  prisoner  at  the 
bar,  jntendiiigr  to  cheat  sir  Robert  Claytoo,  did 
counter&it  a  certain  writing,  purporting  to  be 
the  bond  of  sir  Robert  Chiyton,  for  payment  Of 
80,000/.,  and  that  it  was  to  be  paid  to  the  said 
Mary  Butler,  alias  Strickland,  afler  the  death 
of  the  said  sir  Robert  Clayton.  Likeiwise,  tluit 
ahe  did  pubUab  this  writing  as  sir  Robert  Cky- 
ton's  deed.  To  this  indictment  ahe  haapleaded 
not  piil^.  If  we  prove  the  fbot,  I  do  not 
question  Mit  you  will  find  her  guilty,  that  she 
naav  huYe  her  due  punbhment. 

oeij.  IFrtgAl.  My  lord,  1  am  eonoael  for  the 
Idng  m  this  cause.  You  hear  what  aort  of 
crime  it  is  that  is  Charged  od  the  prisoner.  It 
is  for  forging  a  bond  of  no  less  penalty  than 
40,000/.,  for  the  payment  of  20,000/.  This  is 
made  m  the  name  of  sir  Robert  Clayton,  and 
the  90,000/.  were  to  be  paid  a  little  afler 
his  own  deaih,  by  hia  executors  or  admhiirtra- 
tors :  and  that  m  the  mean  time  1,S00/.  a  year 
were  to  be  paid  lor  the  utereal  of  tlua  sum. 
Buty  my  kird|  the  prisoner  did  not  rest  here,  (a 
second  oontnnuice  will  be  opened  to  you.) 
That  which  she  is  ^am  chuged  with,  is  the 
Imvuig  of  a  bond  of  the  penalqr  of  40,000/. 

My  lord,  the  prisoner  for  some  jears  had  a 
great  intimacy  with  a  mat  peer,  tbekrte  duke 
.of  Baekingbam*  Andshe  either  had,  or  pre- 
tended to  have,  a  bond  from  him  for  5,000/., 
^yaMe  to  herself  afler  hia  death,  andjan  an- 
aual  interest  in  fhe  mean  time,  till  the  principal 
was  paid.  Sir  Robert  Claylon  being  a  trustee 
of  the  duke's  estate  for  the  payment  of  his 
debts,  the  prisoner  came  freqoentlv  to  sic  Ro- 
bert Claytmi,  to  solicit  his  favour  and  interest 
for  the  payment  of  this  debt.  Ou  this  account 
she  insmuated  herself  into  his  company  and 
into  his  iamily.  Sometimes  she  pretended  to 
be  a  great  poiitentj  and  that  she  was  sorry  fbr 
ihe  oonYersation  she  had  with  the  duke ;  that 
Inr  own  reiaUons  were  papists,  aifd  if  she  shouki 
go  to  tbem,  they  would  send  her  into  a  nun- 
nery. All  which  was  but  counterfeit,  and  hk 
onkr  to  win  upon  sur  Robert  Clayton ;  and  be 
finding  she  was  an  ill  woman,  notwithstanding 
all  her  pretences,  he  at  last,  about  twelve  yean 
ago,  forbid  her  hia  house}  and  smoe  that  she 
nerer  was  there. 

About  the  year  1605,  sir  Robei^t  Clayton  had 
some  private  mtimalion  given  htm,  that  the  pri- 
soner had  agreat  demand  on  him,  no  less  tnan 
S0,000/.  Upon  this  sir  Robert  Clayton  took 
the  b^t  course  he  could  to* find  it  out,  and  ex- 
hibited a  bill  in  Chancery  against  her,  and  some 
of  her  accomplices,  to  discover  whether  they 
had  any  pretences  upon  him  or  his  estate.  T% 
iUa  bill  the  prisoner  put  in  aa  answer,  that  she 


i^pmany 


had  ho  claim  •or  demand  t 
account  whatsoever.  While  this  was  in  agiu- 
tkm,  die  prisoner  came  to  ftlr.  Woodwai^  an 
aAbmey  of  this  city,  and  brought  him  n  writ- 
ing, purporting  a  mmd,  with  the  name,  Robert 
Cttyton,  subscribed  to  4t,  sealed  and  attested  by 
fhur  witnesses,  as  the  bond  of  sir  Robert  Clay- 
ton ;  and  told  Mr.  WoodwarA,  "  That  bond  was 
given  to  her  by  sir  Robert  Clayton,  upon  some 
good  considerations ;  but  it  having  mken  air, 
some  unenainess  had  risen  about  it  m  sir  Robert 
Clay  ton's  femily ;  and  (as  she  pretended)  u^ 
this  account  he  had  exbibiled  a  bill  in  equi^ 
against  her,  therefore  this  band  must  be  deli- 
vered up ;  and  sir  Robert  had  promised  to  give 
her  a  new  hood  for  30,000/.,  and  that  all  the 
money  in  arrears  for  interest,  was  to  be  tuned 
\a  pnncipal,  and  put  into  the  new  bond:  Bat 
this  was  to  be  doM  very  privately,  so  as  not  ts 
be  known  by  any  of  sir  Robert  Clayton** 
family;  and  therefore  none  of  his  servants 
were  to  be  privy  to  it."  Thereu|Km  she  gives 
to  Mr.  Woodward  the  bond,  desiring  him  ts 
make  a  now  bond  by  it,  and  to  turn  all  the  inte- 
rest that  was  due  mto  principaL  Upon  this, 
Mr.  Woodwsfd  made  her  a  bond  of  the  penahy 
of  54,000/.,  oonditkmed  fbr  payment  of  t7,000/. 
afler  air  Robert  Chnrton's  deatli,  and  interest  in 
the  mean  tisae.  This  bond  she  took  away 
with  her,  and  likewise  tiie  first  bond ;  bat  what 
she  did  with  them  since,  we  are  not  privy  tou 
And  a  great  chai)jne  she  laid  upon  Bfr,  Wood- 
ward, to  carry  it  with  all  possible  — ^ 

that  no  notioe  might  be  taken  by 
ftmily. 

Some  few  months  ago  there  was  another 
intinuUion  sent  to  sir  K.  Clayton,  that  .this 
gentlewonaan  pretended  to  have  a  great  claim 
"       "  -•  that  was  to 

his  death; 
the  bond,  and 
he  couM  give  an  account  of  it.  Upon  this  sir 
Robert  a^ton  sent  to  Mr.  Woodward,  who 
likes  very  honest  man,  told  the  whole  bosiBeBS, 
in  what  manner  it  was  the  prisoner  enne  to  him, 
and  how  he  came  to  make  the  bond  ;  and  thai 
he  was  desired  to  be  silent  in  it,  sir  Robert  Clay- 
ton having  desired  this  bond  should  be  madeoot 
of  his  own  house,  that  lioue  of  his  fimiily  might 
take  notice  of  it.  Sir  R.  Chiy  ton  havrngths  no- 
tice, and  finding  from  Mr.  Woodward,  the  pri- 
soner had  taken  this  course  to  carry  on  this  de- 
sign to  chaige  his  estate,  he  got  a  warrant 
from  the  lord  chief  justice  to  have  her  befuva 
hfm,  to  be  examined  before  his  lordship; 
MThere  being  brought,  she,  upon  her  exami- 
nation, has  confessed  the  whole  matter,  her 
having^  the  first  bond,  and  where  it  was  made. 
What  is  become  of  th«  latter  bond,  we  canost 

Sit  out  of  her/  nor  whether  she  ever  affixed 
e  name  of  sir  R.  Chtyton  to  that.  But  we 
will  produce  credible  witnesses  to  prove  her 
guilty  of  forging  the  first  bond  for  the  pay- 
ment of  twenty  thousand  pounds ;  and  thai  it 
had  the  name  and  seal  of  sir  R.  Clayton  af- 
fixed to  it;  and  that  she  affirmed  ittobea 
good  bond,  well  ezccutod  by  a^  It.  Ca^«^ 


\  privacy, 
Robert*! 


upon  him  of  a  great  sum  of  moi 
be  paid  her,  eitMr  at  present,  or ) 
and  that  Mr.  Woodward  made 


12S5] 


^wf^WJWI^  o  BonnU 


Calk 


and  that  ttert  was  mtaresi  doe  npoBit  ftom  «r 
R.  Ctajton  aad  fliat  tba  iotertst  was  id  tWaa- 
tend  bond  to  ^  ttiraed  into  priricipaL  We  wiB 
eali  witneMea  to  prove  this,  and  I  hen  I  hope 
ihashall  have  aaco  nanishmenl  as  she  doervea. 
Mr.  Northey,  My  lord^  what  the  nature  ef 
ear  evidence  will  be,  I  ahall  inform  yoo.  It 
ewinot  be  ezpeeted  from  as  to  produce  the 
bendy  for  that  she  carried  away  from  Mr. 
Woodward ;  ao  that  we  cannot  give  the  writing 
itwif  in  evidence;  but,  if  she  insist  on  it,  we 
hope  she  will  produce  the  bond.  We  have  the 
copy  (tafcflD  by  Mr.  Woodward)  of  tfie  first  bond 
which  he  had  from  her,  tiiat  he  might  draw 
the  second  bend  by  it.  But  we  can  prove  from 
tbat,  which  agrses  with  our  raoord,  that  she 
affirmed,  that  the  first  bond  that  ahe  produoad 
waa  sir  R.  Gkyton's :  That  that  bond  which 
she  prodooeil,  of  which  thia  is  the  eopy,  she 
affirmed  tobesirR.  Clayton's  deed.  Wesbali 
do  that;  and  afterwards  prove  her  nnblishing 
it;  fbronr  indictment  is  against  her  wrfiirgioff 
a  bani»  and  publishing  that  fomil  bend, 
kaowtag  it  to  be  such,  aiad  dose  aU  with  her 
own  ccwfeaaen.  And,  my  lent,  there  ia  this 
to  shew  there  could  be  nothing  in  the  bond ; 
that  from  the  time  she  pretend«l  to  have  this 
bond,  when  ihe  was  to  have  twelve  hundred 
]Kittnda  n  year,  she  remained  n  prisoner  all  that 
time,  and  got  hemelfootby  swearingahe 
not  worth  five  peonis  in  all  the  werid. 
Mr.  Weedivard.  * 

(Who  appeared  and  was  sworn.) 

fktj.  Wright.  Mr.  Woodward,  you  hear 
what  the  chaige  is ;  Jff&y  give  an  acoouat  of 
what  you  know  in  relmnce  to  it. 

Woodward.  My  tord,  Mrs.  Butler  baft  been 
my  dient  maay  years.  About  two  or  three 
years  ago,  more  or  less,  Mrs.  Butler  came  to 
me,  and  brought  me  a  bond ;  ahe  gave  it  me 
to  peruse,  and  told  me  anothev  must  be  drawn 
by  it.  When  I  had  perused  the  bond,  I  found 
it  waa  sigaed  Robert  Clayton,  and  four  wit- 
ncmes  names  set  to  the  bond.  It  was  a  bond 
of  the  penalty,  as  I  remember,  of  Ibrty 
thousand  pounds,  and  I  think  it  was  in  the 
year  1687,  for  to  pay,  I  think,  twelve  hundred 
pounds  a  year,  by  fiwr  quarterly  payments 
yearly,  during  rir  Rdiert  Clayton's  He,  and 
aOiOOOi.  widun  six  months  after  hb  death. 
There  were  some  other  things  in  that  bond, 
which  will  appear  by  the  copy,  which  indeed  I 
did  take ;  for  Mrs.  Butlaf  desired  it  might 
be  a  secret,  being  of  a  veiy  great  concern. 
And  I  aalKd  her  why  such  a  Iwnd  should  be 
given ;  I  thought  it  must  be  great  generosi^, 
and  not  fhr  money  lent.  But  she  told  me  the 
40,0001.  bond  was  to  be  delivered  up  to  sir 
Robeit.  1  asked  her,  why,  since  she  had  it, 
she  did  not  keep  it?  She  said,  that  he  would 
|;ive  her  another  bond.  She  told  me  it  bad 
taken  air,  and  my  lady  Clayton  had  some  dis- 
quiet about  it ;  and  for  my  lady  *8  satisfaction, 
a  bill  in  Chanoery  was  exhibited  against  her, 
to  which  she  was  to  pot  in  her  answer,  and 
L  fay  aait  of  boad,  ot  intarat. 
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or  any  pretence  that  she  had  upoa  sir  Robert 
Chiton. 

&13.  WfighU  S\^  told  yon  this  herself  P 

WoodxMwd,  Yea;  and  when  she  gave  me 
the  bond,  she  told  me  it  was  ^ir  Robert  Chiy« 
ton'iB  bond,  or  to  that  purpooe.  But  there  be- 
ing about  nine  or  ten  years  arrears  of  intereali 
she  desired  me  to  cast  up  the  iotorast  that  was 
in  arrear,  and  that  it  might  be  put  to  the  -prin- 
dpal  in  the  new  bond,  saymg,  that  sir  Robert 
would  give  her  a  bond  for  the  whole  together. 

Seij.  Wtigkt.  Was  the  whole  iaicreot  pr»* 
teadad  to  be  in  arvear  f 

W9odnafd,  I  cannot  say,  all  the  interest 

Seirj.  Wrigkt,  How  did  you  compute  it,  from 
the  date  of  the  bond,  or  from  what  she  toM  yon  P 

Woodward.  She  said  she  had  reodved  sonw 
money,  and  I  computed  the  rest  rather  onder 
than  over,  and  so  made  the  intemst  to  coma 
to  7,000(.  (the  interest  pavable  by  the  bond  be- 
ing l,SOo2.  a  year).  Whereupon  she'de- 
dred  I  would  draw  a  bond  for  it  m^sdf ;  and 
accordingly  she  left  the  first  bond  with  me.  k 
took  some  time,  and  drew  it;  and  made  tba 
peadty  thereof  54,000/.  conditioned  for  the 
miyment  of  27,000/.  And  it  waa  to  be  made 
in  the  saoM  nature  as  the  fiMrmer  was,  in  re- 
spect of  the  prindpal,  and  in  the  mean  time  ta 
continue  the  pavment  of  the  Interast  yearly » 
by  proportionable  quarteriy  paymeata. 

Mr.  Montagu.  What  diaooarae  had  yoa 
with  her  about  it  P 

Woodward.  I  did  draw  a  bond,  and  did  take 
notkx.  That  whereas  sir  R.  Clayton  had  given 
her  this  bond  of  40,000/.  and  at  his  request  sha 
had  ddivered  it  up  to  him;  and  upon  an  ac- 
count stated,  there  did  samdn  7>000/.  in  ar- 
reara  for  iutereat,  which  in  all  amounted  to 
S7,000/.  or  thereabouto ;  when  I  gave  it  her, 
I  said,  it  was  a  very  great  sum,  it  ooncems  yo« 
to  have  witoesses  of  credit,  for  nobody  will 
believe  dr  Robert  Chiy  ton  did  give  you  thia 
bond,  espeddly  after  his  death,  unless  it  be 
rell  attested.     I  told  her,  if  she  plea 


very  well 

1  would  go  and  be  a  witnem  for  her  to  see  it 
executed.  So  she  went  away.  And  when  aha 
came  to  me  agdn,  she  tdd  me,  that  dr  Robert 
knew  me  very  well,  but  did  not  think  fit  ta 
have  me  for  a  witoess.  I  answered,  I  do  net 
care ;  but  it  being  a  very  great  sum,  take  care 
it  be  wdl  executed,  i  gave  her  both  the 
bonda,  and  from  that  time  heard  no  more  of  it 
till  about  two  months  since. 

Mr.  Northe^  Was  there  any  body  came  to 
diacouTse  with  you  of  making  a  new  bond,  be- 
ddes  herself? 

Woodward.  Not  that  I  know  of,  I  do  not  re- 
member any.  It  was  an  extnovdmary  sumy  t 
did  take  a  copy  of  the  bond. ' 

Mr.  Norihey.  Have  you  it  here  ? 

Woodward.  Yes,  I  have  it  here. 

Mr.  Northey,  He  swears  he  took  a  copy  of 
it,  and  delivered  it  to  the  prisoner  again.  We 
desire  it  may  be  read. 

Mr.  Maiiet,  Is  it  a  true  copy? 

Woodward,  I  cannot  say  1  examined  it 

Ur.Narih^.  Did  you  wdteM  &»  the  boad  P 
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Woodward.  I  did. 

Vlr,Northey,  Do^oa  believe  it  is  a  true  oopv? 

Woodward.  I  believe  it  is.  The  reason  why 
1  did  not  exatnioe  it,  waa  because  it  was  to  be  a 
secret 

Mr.  Mallet.  Do  you  look  upon  yourself  to 
beiafallible? 

'Serj.  Wright,  Had  you  any  direction  from 
the  prisooer  to  take  a  copy  ? 

Woodward.  I  caonot  say  that. 

L.  C.  J.  Holt.  Why  did  you  write  it  out ; 
for  your  direction  to  draw  the  new  bond  ? 

Woodward.  I  did  write  it  out,  because  it  is  a 
special  oonditiou,  more  than  is  usual  io  bonds : 
lor  it  is  expressed,  that  there  should  be  no  pro- 
teention  against  her  by  sir  Robert  Clayton,  or 
bis  executors,  either  at  law  or  in  equity,  for  the 
S0,000/.  or  the  interest,  or  to  do  any  act  to  ob- 
struct her  in  receivioe  the  teme. 

L.  C.  J.  Holt.  Wuen  did  you  take  a  copy 
of  it? 

Woodward.  At  the  same  time,  and  before  I 
leturned  it. 

L.  C.  J.  Holt.  Did  you  make  the  new  bond 
by  this  copy,  or  by  the  former  bond  ? 

Woodward.  Very  likely  I  might  use  both. 

L.  C.  J.  Holt.  Did  you  keep  them  both  ? 

Woodward.  I  did  keep  them  both  by  me  till 
I  delivered  the  new  bond. 

Serj.  Wright.  Is  the  copy  your  ewa  lasA- 
Writing  r—FTaodvarif.  Yes. 

Mr.  Montagu.  What  did  ywx  take  it  from  ? 

Woodward.  From  the  original. 
.  Mr.  Wright.  And  do  you  take  that  to  be  a 
true  copy? 

Woodward.  I  believe  it  is  a  true  cony. 
"  Mr.  HaU.  Did  you  read  it  over  at  tnat  time  ? 

Woodward.  I  did  read  it  over. 

L.  C.  J.  Holt.  Did  }rou  write  it? 

Woodward.  I  did  write  it. 

Mr.  Mallet. '  And  did  you  examine  it  after- 
ward? 

Woodward.  No,  I  did  not  examine  it ;  it  was 
not  to  be  taken  notice  of. 

Mr.  HaU.  Can  you  say  you  read  it  carefully 
over  at  that  time  ? 

Mr.  CuttM.  It  may  not  be  the  very  same 
bond,  if  he  did  not  examine  it  by  the  original, 
■igned  by  sir  Robert  Clayton. 

Mr.  Northcy.  Thev  may  shew  the  bond. 

Mr.  Mallet.  Did  the  prisoner  bring  the  bond 
to  you,  of  which  this  is  the  OQpy,  and  tell  you, 
this  was  her  bond  ? 

Mr.  Northey.  We  will  prove  it  by  her  own 
confession. 

Mr.  Mallet.  Jf  it  be  not  the  same  bond,  she 
ctonot  be  convicte<l. 
Mr.  Northey.  No  doubt  of  it. 

Seri.  Wright.  Produce  the  copy;  and,  if 
your  lordship  pleaSe,  it  may  be  read. 

L.  C.  J.  Holt,  Let  it  be  read. 

"  Noverint  Univend  per  presentes  me  Ro- 
berto m  Clayton,  Militem  et  Decurionem,  Ang- 
lice  Kt.  et  Alderman  de  London,  teneri  et  fir- 
miter  obligari  Mary  Butler  alias  Strickland,  de 
^oth-street  in  Parochia  de  Edmonton,  in  Co- 
mitata  Middlesex,  vidoe,  OuadnginU  mille 


libris  boue  et  legalia  monet'  Anglie,  soUend' 
eidem  Mary  Bauer  alias  Strtckhmd,  aot  suo 
certo  Attomat'  Bxecutor*  vel  Admieislrator' 
sttisy  ad  quam  quidem  solulionem  bene  et  fide- 
liter  laciendam  obligo  me,  bsredes,  ExeculoKs 
et  AdministratorcB  meos,  firmiter  peri 
Sigillat' dat' decimo  quarto  Die  Aprilia,  Anno 
Regni  Domini  nostri  Jaoobi  Secnndi,  Dei  gra- 
tia Anglie,  &c.  Regis,  tertio»  Annoq;  Domioi 
1687. 

**  The  condition  of  this  obligation  b  such, 
that  if  the  above  bouoden  sir  Robert  Clay  ton, 
or  his  assigns  do,  and  shall  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  above-named  Mary 
Butler  alias  Strickland,  her  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  yearly  and 
^▼«rjr  year,  during  the  term  of  hisuatunil  life, 
the  hill  and  just  sum  of  1,200/.  of  lawful  omk 
ney  of  England,  by  four  equal  quarteriy  pay- 
ments, being  the  just  and  legal  interest,  Io  grow 
due  of  and  for  the  principal  sum  of  20,000/. 
hereuiafter-mention^,  in  manner  acid  ibnn 
following ;  that  is  to  say,  300/.  on  the  14th  of 
July  next  ensuing  the  date  of  these  presents ; 
300/.  on  the  14th  of  October  next  coming ;  300/. 
on  the  14th  of  January,  which  shall  be  in  the 
year  of  our  Lord  1688,  and  300/.  on  the  I4th 
of  April  following ;  and  so  on  every  the  Mid 
14tb  day  of  the  nid  months  in  every  year,  one 
next,  and  consequently  coming  afier  another, 
the  like  sum  of  300/.  during  tl^  time  and  term 
of  the  natural  life  of  the  miiV  sur  Robert  Clay- 
ton  :  and  also,  if  the  heirs,  executors,  and  ad- 
ministrators of  the  said  sir  Robert  Clayton  do, 
and  shall,  on  or  before  the  end  and  expiratmn 
of  six  months  next  aller  the  death  or  decease  of 
him  the  said  sir  Robert  Clayton,  not  only  wett 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  Mary  Butler  alias  Strickland,  her  execu- 
tors, Bdministrntors,  or  assigns,  the  full  and 
just  sum  of  90,000/.  of  lawful  money  of  Eng- 
land, above  expressed ;  but  also  all  such  inte- 
rest thereof,  after  the  rate  aforesaki,  as  shall  be 
in  arrear  and  unpaid  at  the  death  of  the  afore- 
said sir  Robert  Clayton,  and  also  all  auch  as 
shall  ^row  due  to  be  |iaid  for  the  same,  for  so 
long  time  of  the  said  six  months  as  the  said  sum 
of  20,000/.  shall  be  unsatisfied  and  unpaid  after 
the  death  or  decease  of  the  said  sir  Robert 
Clayton,  without  coven,  fraud,  or  deceit ;  ner 
shall  not  commence  any  suit,  either  in  law  or 
equity,  against  the  said  Mary  Butler  aUas 
Strickland,  her  heirs,  executors,  or  admioislra- 
tors,  lor,  concerning,  or  in  respect  of  the  said 
20,000/.  and  intei^st,  or  any  part  thereof;  and 
shall  not  de  any  act  or  thing  to  obstruct,  molest, 
or  hinder  her,  them,  or  any  of  them,  from  rs- 
ceiving,  having,  or  enjoying  the  same ;  then 
this  obligation  to  be  void,  and  of  none  efi^ct,  or 
else  to  remain  in  full  force.    RoaaaT  CLarroK.'* 

Sealed  and  delivered  in  the  presence  of  os, 
J.  Pennington,  John  Heboen, 

Edw.  Spencer,  Eliz.  Rivers. 

Seij.  Wright.  Did  tbe  prisoner  bring  you 
the  bond,  of  which  this  is  a  copy,  as  a  true 
bond  f— VPoorfvorif.  YafyOiylohi. 
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fn^  forging  a  Bond. 
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Serj.  Wright.  I  ask  ymi  this,  Had  you  a 
chaixefrom  ber'to  keep  this  matter  aecret  ? 

Woodward,  Yes ;  knd  that  I  would  write 
llie  hond  with  ray  own  hand. 

Serj.  Wright.  She  giTingf  yon  this  charge, 
bow  came  this  matter  to  be  known  then  ? 

Woodward.  Mr.  Nicholas  Baker  came  lone 
from  sir  Robert  Clayton,  and  asked  me,  if  I 
did  not  know  the  pri^ner,  and  particularly 
about  a  bond ;  and  whether  I  did  not  make  one 
for  her.  It  was  not  in  my  memory  at  first,  till 
further  discourse  occasioned  me  to  ramember  it ; 
and  I  told  biro,  that  I  did  do  some  business  for 
her.  He  told  me  sir  Robert  Clayton  bad  some 
information  given  him,  that  there  was  such  a 
bond  drawn  by  me :  then  I  told  him,  I  did  re- 
member there  was  snch  a  bond  brought  to  me, 
and  that  I  had  made  a  bond  for  Mrs.  Butler, 
and  had  taken  a  copy  of  the  first  bond,  which  I 
bad  by  me ;  and  also  of  the  second  bond,  in 
wbich  I  had  left  out  a  material  word  in  the  obliga- 
tion, and  was  fain  to  write  it  over  again,  and  had 
the  first  draught  by  me  till  about  a  month 
befoire  that  time,  when  meetinip  with  it  among 
m  J  papers,  1  threw  it  into  the  fire  in  my  closet ; 
but  this  oopv  did  remain  by  me. 

Mr.  H(UL  You  say  this  copy  is  all  your  own 
band- writing? — Woodward.  Yes,  it  is. 
Mr.  HalL  Was  it  sealed  or  cancelled  ? 
Woodward.   No ;    it  was  sMled,  I  am  very 
positive. 

Mr.  HaU.  Are  you  positive  the  seal  was  on 
it  at  that  time  T-^Woodward.  Yes,  Sir. 

Mr.  Mallet.  Did  she  tell  you  that  bond  was 
to  be  cancelled  ? 

Woodward.  She  told  me,  she  was  to  deliver 
«p  that  bond  to  sir  Robert  Clayton ;  and  that 
he  would  give  her  another  instead  of  it. 

Mr.  Mallet.  Was  the  bond  then  delivered 
up,  or  do  ? 

Woodward.  I  cannot  say  she  did. 
Mr.  Cutti.   Did  you  never  bear  any  bill  in 
Chancery  ?  to  what  end  was  this  hond  delivered 
to  yon?  For  what  reason  ? 

Woodward.  I  asked  her  whv  the  bond  was 
to  be  delivered  up,  and  she  told  me,  thereVas 
some  uneasiness  in  the  family,  and  my  lady 
Clayton  had  got  the  air  of  it ;  and  theremre,  to 
uatisiy  her,  there  was  a  bill  preferred  ajrainst 
ber  m  Chancery,  and  she  was  to  put  m  her 
answer  ;  and  that  he  would  give  her  another 
bond,  and  that  was  to  be  delivered  up. 

Mr.  Northey.  We  have  other  witnesses  to 
prove  the  forging  of  it.  Call  Mr.  Baker. 
(Who  appeared  and  was  sworn.) 

Serj.  Wrifkt.  Mr.  Baker,  were  yon  present 
when  the  nnsoner  Mrs.  Butler  was  before  my 
lord  chief-justice  concerning  this  hond?  Look 
on  that  copy. 

Baker.   I  was  present  at  my  lord  chief- 
justice's    chamber   when    the   prisoner  was 
brought  before  his  lordship ;  and  she  did  there 
acknowledge,  that  the  bond,  of  which  she  was 
accused,  she  had  ordered  to  be  made. 
Serj.  Wright.  Was  that  the  bond  in  question? 
Baker. ,  YeSy  she  did  confess  she  censed 
.  sir  Robert  Claytmi'a  name  to  be  aet  lo  it,  and 
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the  witnesses  Battles ;  and  that  it  was  done  by 
one  Mr.  Lewkar,  a  scrivener  in  Bishopsgate* 
street. 

Seij.  Wrieht.  She  said  so? 

Baker.  Yes,  Sir. 

Mr.  HaU.  Did  she  confess  it  ?  Where  waff 
it? 

Baker.  At  my  lord  chief«justtce's  cham- 
ber ;  she  -  confessed  it  was  ber  own  act ; 
she  caused  it  to  be  made,  and  directed  the 
scrivener  to  set  sir  Robert  Clayton's  name,  and 
the  witnesses  names  to  it. 

Mr.  Mallet.  Was  there  not  at  that  timea  dis- 
course of  a  bond  that  she  bad  on  the  late  duke 
of  Buckingham? 

Baker.  I  cannot  be  jMMntive  in  that; 
but  this  was  the  fact  she  was  charged  with  ; 
and  she  did  confess  that  she  caused  it  to  be 
done,  and  that  the  persons  as  witnesses  were 
innocent  of  it,  and  that  she  did  direct  Mr-  Lew- 
kar to  set  sir  Robert  Clayton's  name  tb  it. 

Mr.  HalL  How  do  you  know  this  lA  the 
very  same  bond  ? 

Baker.  Mr.  Woodward  shewed  me  Hub 
very  bond  when  I  went  to  him  fron  sir  Robert 
Clayton,  to  know  whether  he  was  acquainted 
with  the  prisoner;  who,  af^r  some  discourse 
with  him  relating  to  this  bond,  very  frankly  and 
ingenuously  told  me  the  whole  matter  of'^fact^ 
as  be  has  done  here. 

Mr.  Mallet.  But  we  ask  you  about  her  con- 
fession ;  did  you  shew  her  that  copy  ?  Did 
she  confess  that  ? 

L.  C.  J.  Holt.  What  was  the  discourse  of  at 
that  time? 

Baker.  It  was  about  the  bond  of  40,000/. 
with  which  she  was  charged  before  your  lord- 
ship to  hare  counterfeited. 

Mr.  Northey.  Did  he  give  an  account  theo 
of  this  bond? 

Baker.  Yes;  Mr.  Woodwaisd  produced 
tliis  copy  before  my  lord  chief -justice,  and  she 
owned  sne  had  ordered  Mr.  Lewkar  to  make  it, 
and  to  put  sir  Robert  Clayton's  name  to  it. 

Seij.  Wright.  Now,  my  k>rd,  we  will  shew 
Tou,  that  she  is  goin^  on  still,  and  that  very 
lately  she  has  owned  it,  and  that  she  is  going 
about  to  make  the  bond  of  50,000/.  a  very  good 
bond. 

Mr.  Mallets  When  it  is  in  questwn,  you 
may  then  invalidate  it. 

Serj.  Wright.  Mr.  Woodward  has  toM  you 
be  did  make  the  bond  of  54,000/.  but,  I  thliik» 
we  have  no  need  of  it 

Mr.  Hall.  They  have  failed  in  the  indict- 
ment, so  that  it  cannot  be  supported  by  this 
bond  ;  it  should  be  laid  especially,  acoonfia^  to 
the  cpnditbn  of  the  bond  to  be  paid ;  for  it  is  a 
bond  of  40,000/.,  to  be  paid  by  bis  heirs  after 
his  death  80,000/.  Now  the  bond,  wheveof 
they  produce  a  copy,  is  of  other  things. 

Mr.  Northat.  It'is  for  the  same. 

Mr.  Hall,  lit  is  a  difierent  thing. 

L.C.J.  Ho/f.  Not  at  ail. 

Mx.  Mallet.  ItislaidintheindietiiMBt,tobe 
paid  by  sir  R  Clayton :  in  the  bond  it  is  nid. 
It  ifl  not  10  be  ptkftill  after  biideatb. 
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8eo*  Wright.  It  Is  laid  u  tbe  indidm^ty 
Ibat  tbe  bond  was  of  tbe  penalty  of  40,000/. 
to  be  paid  by  sir  R.  Clayton,  with  condition 
thereto  under- written,  oonoeraing,  aniOD|f  other 
things,  the  payment  of  20,000/.  to  the  prisoner, 
after  the  death  of  sir  Robert  Clayton,  by  his 
executors. 

L.  C.  J.  Halt.  Let  your  exeepttons  proeeed 
from  the  indictment ;  it  is  to  be  paid  aner  the 
death  of  nr  Robert  by  his  executors. 

Seij«  Wright,  Have  you  any  more  to  say 
for  yourseWes  ? 

Mr.  Ht^lL  We  have  a  great  many  witnesses 
here  to  prore  her  reputation.  It  b  a  strange 
tbbg  any  one  should  go  to  forge  a  bond  on 
such  an  eminent  person. 
'  L.  C.  J.  Holt.  It  is  strange  indeed ;  but  the 
question  is.  Whether  it  be  true  ? 

Mr.  HalL  Her  confession  is  proved  by  Mr. 
Baker;  but  we  have  many  witnesses  as  to  ker 
reputation. 

Mr.  Mallet,  This  bond  is  not  in  the  iiMlict- 
ment.  The  bond  of  40,000/.  is  several  years 
•inee.  Now  tbei^  are  two  bonds.  Now  that 
of  54,000/.  is  not  in  this  indictment,  and  this  of 
40,000/.  is  several  years  since  that  it  was 
■hewn  to  him.  It  is  strange  he  should  be  so 
Tory  exact,  and  yet  did  not  examine  it.  And 
probably  he  might  mistake  in  the  copy,  and  it 
may  not  be  the  very  bond  in  the  induetment 
Now,  as  to  Mr.  Baker ;  it  is  true,  we  have  a 
bond  of  5,000/.  from  the  duke  of  Buckingham, 
and  we  are  suing  sir  R.  Clayton  for  this  mo- 
ney, and  hope  to  have  it,  now  after  so  many 
years.  Ani  sir  R.  Clayton  did  prefer  a  bill  jn 
fbhancoy  against  us,  and  we  in  answer  did 
disdaim  havinsf  any  such  bond.  And  now, 
when  we  are  like  to  have  a  decree  for  this  sum 
■gainst  the  trustee  of  the  duke  of  Bucking- 
ham's estate,  he  comes  and  would  take  off  our 
cr^it  in  this  matter.  We  did.  In  the  year 
1695,  disclaim  any  such  bond. 

Mr.  Narthey,  Then  you  do  admit  that  she 
owned  the  bond. 

[Then  her  witnesses  were  called.} 

Mr.  Mallet,  Mr.  Glover,  do  you  know  Mrs. 
fiutler  r—G/oMT.  Yes. 

Mr.  Mallet.  Give  an  aeoomit  of  what  yen 
know  as  to  her  reputation.     . 

Clocer.  I  have  known  her  15  or  16  years. 
All  that  I  know  of  her  is  fair  and  clear. 
.  h'  C.  J.  E(Ut.  Where  do  yon  live  ? 

Qh»er,  In  Red-lion-street. 

%..  C.  J.  Holt.  What  profesaioB  are  ye«  of? 
.    Gkver,  1  belonged  to  LincoinVinn. 
..  TUC.  J.  Holt.  A  gentleman  of  Iincoln's*inn., 

Glover,  I  was  brought  up  at  the  univeisilyi 
^t  have  not  resided  there  lately. 

h.  C.J.Holt,   How  do  yon  live?  Are  you 
#  boose-keeper  ? 
.   Ghter,  I  lave  privately  at  present. 

L.  C.  J.  HolL  Who  knows  you? 

Glover.  I  cannot  tell  who  knows  me  here. 
I  befieve  Mr.  North^  does. 

Mr.  Nwthey,    I  dw  not  intend  to  give  any 
^Miaflter  of  you,  I  do  not  nee  to  give 
tvsefmyrdmlv. 
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L.C.J.  He/I.  fiowfeBghav»y«»1iv«di» 
Red>lion-street? 

Glover.  Ten  or  eleven  yean. 

Mr.  Mallet.  How  did  she  live  t 

Glover.  I  knew  her  live  in  0ffOttsbire- 
square  very  reputebly;  lalwaystbaughtso. 

Seij.  Wright.  Had  she  any  estato  «f  her 
own? 

Glover,  I  cannot  say  so  oertably ;  it  was 
thought  so.  She  paid  eveiy  body  ve^  pone- 
tually. 

Mr.  Hall,  Acquaint  my  lord  how  long  yosi 
have  known  her,  and  whether  yon  think  sh» 
would  be  guilty  of  such  a  forgery  F 

Glover.  I  have  known  her  14  or  15  years. 
I  cannot  believe  she  would. 

Mr.  Montagu.  Have  yon  beard  the  evfr> 
dence? — Glover.  Yes. 

Mr.  Montagu,  What  do  you  think  of  it 
then?--O/09er.  I  know  not  what  to  think. 

Mr.  Montagu.  Do  you  think  she  woiiiJco»- 
less  herself  guilty  of  a  foivery ,  if  she  were  net  ? 

Olover.  Icannot  tell  what  to  say  to  that.  I 
snmMHe  nobody  wouki  eenfess,  if  they  were  not 
gnilty. 

Seij.  Wr^ht.  Doyon  koowone  Hebdon? 

Glover.  1  know  Hebdon. 

Seri.  Wright.  He  is  a  witness  to  tbe  bond. 
Was  he  sir  John  Hebdon's  son  ? 

Glover.   Icangivenoacoonntoftliat;  but 
be  has  had  a  very  honourable  character. 
[Mrs.  Rodum  called,  and  iq»pearsd.] 

Mr.  Hall.  Mrs.  Rodum,  do  yon  know  Mrs. 
Butler?— RM/tem.  Yes. 

Mr.  Hall.  How  long  have  yon  known  her? 

Rodum.  Five  or  six  years. 

Mr.  Hall.  What  do  yon  know  of  her  cha- 
racter? 

Rodum.  I  am  the  widow  of  one  of  then  that 
killed  one  another  by  the  Temple.  I  never 
knew  of  any  bond,  nor  never  heard  her  claim  to 
any  such  bond.  She  lived  in  good  repotatioo. 
81ie  was  in  my  house  when  my  hoshnid  was 
killed.  She  lived  in  my  house  aboota  year ;  I 
never  heard  she  made  any  nch  prcteosion. 
She  lived  honestly  and  decentlj.  She  owes 
me  upwards  of  900/. 

L.  C.  J.  Holt.  Forwhat  ?  How  omie  she  to 
owe  you  300/.  ? 

Rodum.  I  kept  a  shop  in  tbe  Saohanfe,  and 
my  bosba&d  was  a  broker.  She  owed  it  me 
partly  for  goods  out  of  my  shop,  and  pnitly  for 
C00&  out  of  Scotland.  He  was  kiued  about 
half  •  ysar  ago,  and  I  have  kept  the  shop  slilL 
About  three  or  foiir  months  ago  she  left  mc^ 
and  I  never  heard  of  any  bond. 

Serj.  Wright.  Did  you  never  hear  of  •  biH 
in  Chancerv  agninst  her? — Rodiasi.  No,  Sir. 

Mr.  Mallet.  Did  you  hear  of  anj^  Booey 
that  was  doe  to  her  mm  the  duke  of 


Rodum,  I  was  told  she  vraa  suing  sir  Robnt 
Clayton  for  money  that  was  to  be  paid  her  en 
the  duke  o^  Buokrogham's  aoooont,  and  upon 
the  credit  of  that  I  tmated  her.  [Shaw  eaUod.] 

Mb  Ball,  How  long  have  yeir  knowA  f 
Btttier  r-^MM,  About  siKlOttiyewk. 
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Mr.  Hall.  Do  you  tbink  hhe  would  fonre  a 
fcood? 
Shaw,  Indeed  I  cannot  ri^e  an  aoconntoftbat. 
Mr.  Hall.  How  has  ^e  behaved  herself? 
Shaw.  I  never  knew  her  guilty  of  any  rude- 


Serj.  Wright.  INit  op  more  witnesses  if  you 
have  any. 

Mr.  HaU.  We  have  done. 

Is.  C.  J.  Holt,  Mrs.  Batter,  will  yoo  say 
.  any  thinnf  ^  yourself  f 

Mrs.  Butler.  1  am  attoeetber  inoooentin  the 
matter,  I  never  wM>Hged  sir  Robert  Clayton, 
nor  any  body  else,  in  my  lile. 

L;  C.  J.  bolt.  Gentlemen  of  the  jury,  this 
Mrs.  Botler,  alias  Strickland,  stands  indicted 
for  fbi^ng  a  bond  in  the  name  of  sir  Robert 
Clayton,  in  the  penalty  of  40,000/.  the  condi* 
tion  for  tbe  payment  of  S0,000/.  among  other 
tbinfuv,  witbm  six  months  after  the  dOath  of  sir 
R.  Claytoo.  ^And  also,  that  she  did  publish 
ibis  bond  as  the  true  bond  of  sir  R.  Clayton. 
Yon  have  heard  what  evidence  has  been  given, 
to  prov«  her  guilty  of  this  forgery,  and  tbe 
publication  of  it. 

It  seems,  «omo  time  since,  as  is  proved  to 
you  by  Mr.  Woodward,  this  gentlewoman 
came  to  him  with  this  bond  of  40^000/.  And 
it  was  upon  this  account,  as  she  said :  To  wit, 
air  R.  Clayton  havhig  g^ven  her  this  bond,  it 
had  taken  air«  and  was  come  to  the  kidy  Clay- 
ton's ear;  whidi  occasioned  some diflbresice 
betweeki  sir  R.  Chy  ton  and  his  lady.  She  said, 
that  this  bond,  by  direction  from  sir  Robert, 
was  to  be  deliveted  op  to  him  to  be  cancell- 
ed ;  and  that  sir  R.  Clavton  had  engaffed  to 
enter  into  a  new  bono  in  the  pensUty  of 
64,000/.  fbr  tbe  payment  of  86,000/.  (there 
being  at  that  time  supposed  an  arrear  of  interest 
for  20,000/.)  payable  after  sir  Robert's  death, 
and  interest  in  the  mean  time.  She  delivered 
this  bond  to  Mr.  Woodward.  He  takes  a  copy 
of  it,  which  is  produced  and  read.  And  so,  ac- 
cording to  her  directMn,  Mr.  Woodward  does 
4lrait  another  bond,  with  the  penalty  of  54,000/. 
and  she  then  udd  Mr.  Woodward  sir  Robert 
would  aeal  this  bond  upon  tbe  delivery  up  of 
the  bond  of  40,000/.  Mr.  Woodward  having 
cmsidered,  that  it  was  an  extraordinary  sum  for 
sir  Robert  to  engaso  himself  in,  and  he  be- 
ing  a  very  considerable  man,  he  advised 
her  to  have  this  new  bond  well  attested; 
•nd  to  be  sure  to  get  witaesset  of  luques- 
tionable  credit  to  see  it  cveoated.  And 
thereupon  he  ofiered  tnondf  to  go  with  her 
to  siv  Robert,  to  her  a  witBessOtftsttewboiid. 
No,  s^sshe,  sir  Roberta  sot  nvlflftg  that  this 
ahoold  be  known ;  yoa  are  «iOt«fiioper  person 
to  be  a  witnessto  it;  therelore,aaysabe,  I  will 
get  some  other  witBesees  to  ^^test  it.  Wl^eie- 
upon  he  gives  her  this  itrst  boud  «f  40,000/. 
which  she  broDght  to  him  for  tbe  payment  •of 
20,000/.  and  gave  her  also  tbe  draught  of  the 
uewbond.  He  says,  thisbond  that  she  brought 
to  him  was  attested  by  four  witnesses.  Sir 
Robert,  it  seems,  uponfaler  answer  in  Chancery, 
Mot  imi^iinhig'  any  thing  of  thia,  she  having 


A.  D.  lead.         pm 

disclaimed  in  Chancery  the  having  of  any ;  soma 
time  after  he  bad  heard  a  report,  as  if  she  was 
setting  up  of  a  new  bond,  and  that  Mr.  Wood- 
ward could  give  an  account  of  it.  Wherefore 
he  sends  Mr.  Baker  to  Mr.  Woodward,  who 
gave  him  the  same  account  that  he  has  done 
nere.  Thou  sir  Robert  makes  a  complaint^ 
and  has  her  brought  before  me ;  and  there  was 
Mr.  Woodward  with  this  copy.  And  this  was 
objected  to  her,  as  if  she  liad  forged  this  hood. 
And  it  seems,  when  she  was  there  m^er  exa- 
haination,  and  is  proved  to  you  by  Mir.  Ba^er, 
she  did  plainly  confess,  that  sho  had  foiged  tbia 
bond  of  40,apo/.  and  that  she  had  procnasad 
one  Lewkar  tb  do  it  for  her,  who  set  sir  Bo- 
berths  name  to  it ;  and  said,  that  tbe  witnesses, 
whose  names  were  set  to  it,  were  innocent,  ana 
knew  notliing  of  the  matter. 

Now  what  is  said  for  her  on  the  other 
side?  They  bring  some  persons  for  her,  thai 
say  they  liave  known  her.  One,  that  says  ho 
belongbdto  Liacofai's-inn,  and  had  been  ac<* 
-quaioted  with  her  fourteen  or  fifteen  years, 
aud  did  look  upon  her  as  a  civil  woman ;  and 
for  his  part,  he  does  not  believe  she  would  bo 
guilty  of  such  a  forgery.  Another,  who  is  s 
woman,  aays  she  has  known  her  some  tim& 
and  she  savs,  she  has  trusted  her  much,  and 
did  never  near  her  say  anjf  thing  of  this  bond, 
but  she  behaved  herself  civilly,  add  she  took 
her  to  be  a  very  sober  person.  Another  witr 
ness  says,  sho  looked  on  her  to  be  a  very  honest 
pofoon.    This  is  the  8«a  of  the  evidence. 

There  is  a  very  strong  ovideoce  to  induce  yo« 
to  believe  that  ahe  did  fbige  the  hood.  Such  si 
bond  she  had,  that  is  plam.  She  does  give  no 
account  what  is  become  of  it ;  and  shb  doss 
not  shew  any  maoner  of  prsteooe  of  having  so 
much  sMiiey  trom  sir  R.  Clayton  doe  to  mt; 
she  does  not  make  it  appoar,  why  sir  Robsit 
shonld  give  her  a  bona  upon  any  acooonl. 
Now,  for  any  to  say  that  tfao¥  knew  her,  aod. 
they  do  not  believe  she  wookl  forg«  a  bond, 
tbatisnoevkienoe;  nobody  ought  to  believo 
ill  of  Mrs.  Butler,  or  any  one  dso,  unless  it  bO 
made  to  appear.  But  the  question  is  not; 
what  they  do  believe ;  hot  whether  the  mallOl 
be  proved  to  you  lo  your  sattsiaotwn  that  shO 
has  ibrgedthu bond?  And  if  yoa  are  sritisAod 
that  slie  did  feige  it,  yon  oi^t  to  find  her 
gliilty ;  and  if  you  do  not  believe  the  evklenoo 
to  be  satislaeloiy,  yoo  ought  to  acquit  her. 

{Then  fhe  Jury  withdrew,  and  being  returni* 
ed,  gave  their  verdict  as  follows :] 

a.'rfArr,  Areyouagvoodofyoor  ventictf 

Jury,  Yes. 

€/.  ofArr.  Who  shall  say  for  you  ? 

Jury,  foreman. 

CL  ofArr.  Bring  Mary  Botler  to  tbe  bar. 
How  wf  ye  ?  Is  the  prisoOer  at  the  bar  guilty 
of  the  lorgery  whereof  she  stands  indicted,  or 
not  guilty? — Fortynan.  Guilty. 

The  Judgment  which  the  court  pronounced 
against  her  was,  That  she  shookl  pay  a  fine  of 
500/.  to  the  Idog,  and  contiouo  in  prison  till  Ao 
paid  it.  * 
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407.  Proceedings*  in  Parliament  against  Thomas  Duke  of  Leeds, 
on  an  Impeachment  of  High  Crimes  and  Misdemeanors: 
7  William  m.  a.  d.  1695—1701.* 

April  27, 1605. 

The  House  ^Gomrooiw  having  read  a  Re- 
port from  a  Joiot  Coromtttee  of  ootb  Homes 
yelatioi^  to  the  distribatioQ  of  Money  bv  the 
East  India  Company,  the  following  Ilebate 

arose  :t 

j[fi]  stood  tip  and  said,  Mr.  Speaker,  I  con- 
ceive there  is  a  necessity  to  search  this  matter 
to  the  bottom.  The  House  has  a  thread  in  their 
hands,  they  ought  to  provide  laws  for  the  future 
to  prevent  the  members  of  this  House  taking 
money.  All  ima^nable  endeavours  have  been 
used  to  stifle  all  discoveries.  10,000/.  has  been 
pretended  to  be  given  to  the  king.  50,000/. 
^  offered  to  buy  an  act  of  parliament,  or  gain 
theur  charter.  The  facts  prove  themselves,  and 
Mr.  Bates  appears  an  unfortunate  person,  whom 
the  care  of  his  friend,  the  duke  of  Leeds,  and 
the  sense  of  his  oath,  have  caused  to  make'such 
contradictions.  I  move  that  the  House  would 
put  the  matter  in  such  a  method  as  becomes 
their  justice,  and  as  the  shortness  of  their  time 
will  allow. 

[D]  Mr.  Speaker,  I  do  fully  agree  with  the 
worthy  person  near  me,  that  there  never  were 
iprealer  and  more  general  instances  of  oomip- 
Hon,  and  necessity  of  speedy  remedy.  That  it 
is  very  fit  this  Houae  should  let  the  world  see 
that  they  are  in  earnest.  I  ask  leave  to  put 
you  in  mind,  what  practice  and  aris  have  been 
used  to  stifle  and  stop  yonr  discovery,  so  that 
what  you  have  is,  as  it  were,  by  the  utmost 
foroe  and  constraint.  You  cannot  wonder  at 
it,  when  vou  now  find  so  great  a  man  at  the 
bottom  i  but  there  is  no  person  in  a  post  so  high 
that  this  House  catinot  reach,  no  man's  prac- 
^  tiee  or  art  so  deep  that  this  House  cannot  dis- 
cover. Here  have  been  all  imaginary  eudea- 
fours  used  to  obstruct  this  enquiry.  First,  his 
n^esty's  name  was  made  use  of  at  the  com- 
nittees,  with  hopes  perhaps  that  that  might 


*  Sir  Thomas  Osborne,  created  baron  of 
Kiveton  and  viscount  Latimer,  bv  king  Charles 
1t^  August  15, 1673,  and  earl  of  Daoby,  June 
S7, 1674,  marquis  of  Carmarthen  by  king  Wil- 
liam, April  30, 1689,  and  duke  of  Leeds,  April 
30,  ^694.  This  is  the  third  time  that  Articles 
of  Impeachment  had  been  exhibited  in  the 
House  of  liDrds,  against  him.  The  first  was  in 
1675,  upon  which  the  House  resolved,  <*  That 
there  was  not  sufficient  matter  contained  in 
them  to  impeach  the  Lord  Treasurer;"  the 
oecond  was  in  1678,  see  vol.  11,  p.  599. 

t  From  <*  A  Collection  of  the  Debates  and 
Proceedinffs  in  Parliament,  in  1694  and  1695, 
noon  the  Inquiry  into  the  late  Briberies  and 
Corrupt  Practices." 


stop  an  V  farther  enquiry  ;  and  if  it  were  i 
use  of  there,  you  may  reasonably  eiqMd  it  wu 
made  use  of  elsewhere :  hot  that  appeared  to 
be  so  far  from  bein^  a  matter  of  rellectioii  on 
the  king,  that  sir  Josiah  Child  ofteoomplaiDed 
of  it  as  a  rudeness  to  bis  majesty,  that  what 
other  kings  had  yearly  as  a  present,  tliey  bad 
not  offered  to  his  majesty  in  three  years  <  it 
was  indeed,  if  not  a  matter  of  right,  a  matter  of 
custom. — ^Then  a  noble  lord,  who  may  be 
named  for  hb  boooar  upon  this  occasion,  the 
earl  of  Portland,  he,  when  the  mai  sum  of 
50,000/.  was  pressed  upon  kim,  md  absolutely 
refuse  it^  and  told  them  he  woold  for  ever  tie 
their  enemy  and  ppposer  if  they  offered  any 
such  thing  to  him.  I  having  thus  meDtion^ 
the  innocent,  must  say  somewhat  of  the  guilty. 
A  stop  having  been  put,  the  duke  of  Leeds  must 
be  applied  to ;  certainly  there  never  was  a 
more  notorious  bribery,  and  that  in  a  person 
whom  we  mic^ht  have  expected  to  have  becA 
free  from  such  a  crime,  whether  if  you  respect 
the  greatness  of  his  place,  or  of  his  former  ob- 
ligation. It  is  fit  to  speak  plainly  on  such  oc- 
casions, the  House  ought  to  endeavour  to  re- 
move such  a  person  from  the  king's  oooocfl 
and  presence.  What  security  can  the  nation 
have,  when  we  are  bought  and  sold  to  one  an- 
other.^ We  have  seen  our  designs  defeated, 
our  attempts  betraved,  and  what  wonder  is  it  ? 
Can  any  man  think  it  more  strange  that  our 
oounseu  should  be  sold  abroad,  than  ibaft  cbar- 
tera  shouM  be  sold  at  home  ?  Certainly  a  man 
may  i-easonably  believe,  that  he  who  will  sell 
the  subjects  will  sell  the  kingdom  if  he  can  have 
a  sufficient  bribe.  What  prince  can  be  safe  in 
such  counsels  which  are  given  for  private  ad- 
vantage ;  several  proposals  for  remedy  may  be 
here  offered.  One,  that  this  house  should  ad- 
dress his  Majesty  to  remove  the  duke  of  Leeds ; 
but,  with  submission,  au  address  is  too  mean, 
too  low  a  thing  for  the  House  to  do  at  this 
time,  and  upon  such  an  occasion :  I  therefore 
move  we  may  lodge  an  impeachment.  *'  That 
Thomas  duke  of  Leeds,  Lord  President  of 
his  majesty's  council,  be  impeached  by  this 
House."  Or  thus,  <*  That  Thomas  duke  of 
Leeds  be  impeached  by  this  Hoaae  of  higb 
crimes  and  misdemeanors ;  and  particularly  of 
Corruption  in  taking  a  bribe  of  5,000  guioess 
to  obtain  a  charter  and  regulation  for  the  East 
India  Company." 

[£]  save,  I  wonder  die  gentleroan  who  apofce 
last  should  say  that  which  I  hope  he  did  not 
believe.  That  that  lord  should  have  sold  oar 
counsels  to  Fiance. 

[I>1  rose  again  and  said,  It  is  with  some  no- 
easiness  I  stand  up,  but  that  gentleman  forces 
me  to  it,  for  I  do  not  take  pleasure  to  rake  io  a 
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dvaglitll.  I  was  Ar  from  nyjoff  any  such 
thing',  but  argued  only  from  possibility  ;  that  it 
was  as  reasonable  to  beliere  one  as  the  other. 
That  when  hononraadjustice  were  not  the  rule 
of  mens  actions,  there  was  nothing  incredible 
that  might  be  for  their  advantage. 

£F3  seconds  and  agrees  in  tm  motion  ibr  an 
impeachment. 

f  G]  says,  That  God  alone  who  can  prodnoe 
ligfat  oot  of  dariness,  can  fully  discover  the 
duk  practices  in  this  affiur.  That  soch  actings 
as  these  are  a  Memisb,  if  not  a  scandal  to  the 
Reri^ution  itself;  I  agree  in  the  motion  for  an 
impeachment. 

tl]  Demanded,  by  what  law  it  is  a  crime  to 
take  money  at  court? 

[X]  answered,  if  there  be  not  a  law,  it  is 
tifue  tnere  should  be  a  law  to  prevent  it. 

[L]  says,  The  law  of  God  is  against  him, 
and  broke  by  him.  He  took  an  oath  as  a 
privy-counsellor.  Justice  is  not  to  be  sold  by 
the  common  law.  But  there  are  parliaments 
to  punish  such  crimcH,  and  it  is  hoped  there 
wiltbe  still. 

[ilf3  savs,  it  seems  doubtful  whether  there 
be  matter  in  this  Report  for  an  impeachment ; 
tberetbre  before  the  House  goes  to  an  impeach- 
ment, they  ought  to  put  the  question  upon  the 
Report,  and  see  whether  it  be  a  crime. 

[J^^]  objects,  there  is  no  law,  so  no  trans- 
gression. 

Resolved,  «  That  there  does  appear  to  this 
House,  upon  the  Report  from  the  Committee 
of  both  Houses  appomted  to  examine  the  per- 
sons mentioned  in  the  Report  of  sir  Thomaa 
Cook's  accoant.  That  there  is  sufficient  matter 
to  impeach  Thomasdnkeof  Leeds,  presidentof 
hia  majesty's  most  honourable  privy -council,  of 
higrb  crimes  and  misdemeanors." 

Resolved,  «<  That  Thomas  duke  of  Leeds, 
Sec.  be  impeached  of  high  crimes  and  misde- 
meanors." 

Ordered,  «  That  Mr.  Comptroller  do  go  up 
to  the  Lords,  and,  at  their  bar,  in  the  name  of 
the  House  of  Commons,  and  all  the  Commons 
of  England,  impeach  Thomas  duke  of  Leeds  of 
high  Crimes  and  Misdemeanors  ;  and  acquaint 
them,  That  this  House  will  in  due  time  exhi- 
bit oarticular  articles  against  him,  and  make 
gt)Od  the  same." 

The  Duu's  Speech  in  tbb  House  or  Lords. 

On  the  reading  of  the  Report  finom  the  Lords' 
Committee,  his  grac;  expressed  himsdf  in  this 
manner,  viz. 

«  That  as  he  had  fonneriy  protested  himself 
to  be  free  in  this  matter ;  so,  he  still  denied, 
upon  his  faith  and  honour,  that  he  was  guilty 
of  any  snch  corruptions  as  were  suggested 
apinst  him,  and  that  if  the  whole  truth  were 
laid  open,  it  would  tend  to  his  honour  and  ad- 
Tantage.  Iliat  be  would  be  very  free  in  telU 
ing  their  lordships  now  before  hand,  all  that 
passed,  in  which  he  was  any  ways  concerned. 
Aod  thereupon  declared,  that  Mr.  Bates  intro- 
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dueedsir  Basil  Firebrace  to  htm,  and  that  he 
had  had  conferences  with  sir  Basil  upon  the 
subject  of  the  East-India  Company,  which 
Firebrace  was  concerned  for.  That  some  tinie 
after,  Mr.  Bates  came  and  informed  him  that 
he  was  to  have  a  sum  of  money  of  sir  Basil ; 
and  de^red  his  lordship  to  lend  him  one  of  his 
servants,  Mr.  Bates  keeping  but  a  footman,  to 
receive  the  money,  and  so  be  lent  him  M.  Ro- 
bart.  That  his  lordship  knew  nothing  of  the 
sum ;  but  afterwards  Mr;  Bates  came  to  bim, 
and  told  him,  he  had  received  5,000  guineas, 
which  he  offered  to  him,  telling  his  lordship  that 
be  had  been  very  obliging  and  kind  to  him  ; 
and  that,  in  acknowledgment  of  the  many  fa- 
vours he  had  received  from  his  lordship's  hands, 
he  humbly  desired  him  to  accept  of  them  a  / 
which  he  refusing,  Mr.  Bates  pressed  him  ear- 
nestly to  take  one  half  or  a  quarter ;  which  ht  • 
still  refused,  declaring  he  would  not  touch  a. 
penny  of  them ;  and  told  him,  since  he  had 
taken  them,  he  thought  there  was  no  need  of 
returning  them,  they  were'bisown,  and  wished 
bim  good  luck  with  them,  as  I  remember,  said 
bis  lordshin,  I  did  once  to  Mr.  Harry  Saville« 
for  whom  I  had  a  great  respect ;  which  reminds 
me  of  a  story  I  must  needs  tell  your  lordshipis 
upon  this  occasion.  He  then  related  the  story : 
That  when  he  was  treasurer,  the  Excise  being 
to  be  farmed,  for  which  many  put  in,  the  bid- 
ders for  it,  who  were  to  give  m  their  proposabi 
sealed  up,  having  applied  to  Mr.  Saville  for  hia 
interest  at  court,  he  came  to  his  hardship  and 
desued  that  he  would  tell  the  gentlemen  that 
put  in,  who  were  several,  thM  Sir.  Saville  had 
spoke  for  them :  what,  said  I,  (proceeded  the 
duke)  woukl  you  have  me  tell  all  of  them  so, 
when  but  one  is  to  have  it  ?  No  matter  for  that, 
said  Mr.  Saville,  for  whoever  has  it  will  think 
1  have  done  hitn  this  service ;  and  I  am  sure  of 
a  good  present,  without  more  ado :  so,  my  Idrds, 
When  the  men  came,  I  told  them  one  after  and- 
ther.  Sir,  you  are  very  much  obliged  to  Mr. 
SaviUe;  Sir,  Mr.  Saville  has  been  very  much 
your  friend.  A  little  after,  when  the  thing  was 
settled,  Mr.  Saville  came  and  thanked  me  for 
what  1  had  done :  and  told  me  he  had  got  his 
present  that  he  had  expected ;  which  I  told  him 
1  was  glad  6f,  and  wished  him  good  luck  with 
it,  as  1  now  did  to  Mr.  Bates.  And  thus  I 
was  then  a  shadow  to  Mr.  Saville,  as  I  was  now 
to  Mr.  Bates." 

Tbe  Duke's  Speech  in  the  House  or  Cow- 

MONS. 

The  Duke  had  proceeded  thus  far  in  his 
Speech  when  he  received  private  intimation, 
that  the  Commons  were  proceeding  to  impeach 
him:  upon  which  he  broke  off  somewhat 
abruptly ;  and  immediately  quitting  the  House 
of  Peers,  presented  himself  at  the  door  of  tbe 
other  House ;  and  by  the  means  of  one  of  the 
members,  caused  the  House  to  be  informed, 
that  he  desired  to  be  heard  ;  which  being  coitf- 
plied  with,  he  was  admitted,  with  the  usual 
compliments  of  a  chair,  and  leave  to  be  cover- 
ed ;  afte  accepting  of  which,  he  rose,  and  put* 
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nng^hU  hUl,  expressed  bimsdf  to  th«  ibl- 

i*^  Mr.  8pedc4hr,  and  (^fentlemen  of  the  Hmise. 
A  the  fii^t  place,  I  thank  you  heartily  for  this 
iTour  or  hearing  me.  I  had  attended  sooner, 
if  1  had  had  the  least  intifnation  what  the 
Hoifse  was  upon.  I  wish  the  dispatch  thereof 
nad  not  beeh  so  quick.  The  occasion  of  my 
comitoff  is  ftom.the  two  Votes,  upon  thefteport 
lirom  the  (Committee  of  both  Houses;  1  did  all 
I  could  to  be  informed  of  the  pai-ticulars,  but 
>oou1d  not,  nor  have  I  any  notes.  I  was  earnest 
therein,  findings  myself  concerped,  and  hearing 
bf  a  reoort,  a  monstrous  k»Bg  report,  to  the 
end  that  I  might  not  be  under  the  displeasure 
Ipf  either  or  botli  Houses ;  it  is  a  bold  truth, 
out  it  is  a  truth :  this  House  had  not  been  sit- 
ting but  for  me.  I  was  formerly  pursued  by 
this  House  in  two  points,  for  being  for  the 
French  interest  and  for  popery ;  I  had  then,  if 
I  might  have  been  heard,  justified  mvself,  as  I 
ho^e  I  have  since  done,  and  shall  by  all  the 
Actions  of  my  life.  One  Firebraoe  was  in- 
troduced to  me  by  the  means  of  Mr.  Bates, 
whom  I  have  lone  known,  and  if  I  am  nbt 
Yhu^h  deedved  in  bim,  1  cafiuot  believe  that 
j^entlemau  would  have  transacted  such  a  mat- 
ter if  put  upon  it.  The  evidence  is  but  hear- 
fHly,  and  1  hope  you  Will  not  condemn  oh  hear- 
say .^  t  would  not  take  up  your  time  by  enter- 
ing ilito  particulars ;  but  there  is  a  money- part, 
Ad  well  as  a  treatjr-part ;  and  as  to  th^  money- 
^fct,  much  of  it  is  false ;  what  is  ttue,  I  have 
made  do  secret.  I  can,  and  do  say,  that 
toeither  directly  nor  indiiSectly,  upon  my  faith 
and  honour,  hate  t  ever  touched  one  pienny  of 
the  money.  I  observe  a  great  deal  of  pains 
has  been  taken  to  hook  and  dniw  men  in  this 
hnatter  by  a  side-wind,  and  Fif^race  thinks  his 
incrit  will  deserve  10,000  and  30,000/.  Tliis 
5,000  goinesLS  was  no  part  of  the  40,000/.  Yhe 
^ihmittee  called  in  and  examined  several  wit- 
hesses ;  but  Firebrace,  after  his  fin^  hesring, 
desired  to  be  called  ih  again  himSelf,  contrary 
to  all  rules,  which  &hews  at  lelwt  that  he  is  a 
Very  willibf  filthess.  t  have  a  thread  which  I 
hope  to  spin  fiojcr,  and  inake  it  appear  tliat 
this  wss  a  design  laid  against  me,  long  before 
the  nan^iog  ot  this  committee;  that  Warning 
was  given  me  some  time  since,  that  this  matter 
Would  be  proved  against  me,  and  that  Firebrace 
had  been  told,  he  should  beexcuised  if  he  would 
charge  the  duke:  I  ask  no  favanr  but  year 
favourable  justice,  ft  will  be  a  most  unfortu- 
nate thing  in  point  of  time,  to  be  under  the 
displeasure  of  this  House,  or  of  the  nation.  I 
pray  that  no  severe  sense  he  put  on  what  will 
hear  a  candid  one,  andthaitifit  may  be,  the 
House  would  re- consider  what  is  done,  or  at 
least  preserve  ine  from  cruelty ;  and  not  let 
me  lie  on  the  rack  and'be  blasted,  until  the 
parlianient  shall  sit  ag^in.  tf  you  will  pro- 
ceed, 1  hope  it  will  be  speedily,  fbr  1  had  raiher 
Want  council,  waM  time,  tvaot  any  thing,  ttisn 
be  under  yours  or  the  hatioti*s  displeaiiurc.  I 
thaide  vona^n  Ibr  this  faVOfir,  and  prAv  if 
yn  will  not  re-coHudM*,  ihiaKfais  mMt^r  liisy 


JhroceOh^s  agcMt  the  JDuH  o/Leedt,      [iSS 

bebroQ^t b a detentdnatibUf  ind titttl miij 
have  at  least  your  spefedy  justice.*' 

This  Speech  UiBg  uded,  BBd  the  diAs 


Withdrawn,  Mr.  GomptroHer,  attended  by  ibbov 
members,  went  up  to  the  House  of  Loids  with 
tiie  IflifiteflduneDt ;  and  the  oomiBittee  wbo 
were  joined  with  the  Lords,  were  ordered  ts 
prepare  the  Arlides  agaiost  tbfe  Lsrd  IM' 

wCBt. 

Hie  Commons  taking  the  duke's  Speech 
into  ooiisideratibn,  a  worthy  member  said, 

[D]  said,  By  this  noble  lord's  Speech,  ths 
point  is  now,  whether  the  House  will  arraign  tbe 
committee  of  both  Houses,  or  go  on  withtbdr 
Imneachment.  This  noble  lord,  when  he  csbh 
to  toe  iliatter,  would  not  enter  into  patticoUrs 
but  passed  it  over  with  Accuse  of  wantipgtinie. 
He  makes  Qo  excuse  as  to  the  facts :  his  ail- 
ment of  a  contrivance  w)u,  that  the  5,000 
guineas  charged  on  him,  was  no  part  of  tbe 
40,000/.  Firebrace  Was  lo  account  for.  But 
this  is  an  aggravation  of  the  crime ;  for  sir 
Thomas  Cooke  had  a  double  account,  ose 
with,  and  one  without  the  5,000  guineas;  aod 
this  is  an  indication,  that  if  there  'was  a  con- 
triVSnce,  it  was  not  by  the  committee,  bat  with 
sir  Tho.  Cooke,  to  trifle  the  enquiry,  and  con- 
ceal the  Corruption .  The  speedy  justice  of  tb« 
House  is  to  be  wished  and  desired.  If  there  ii 
such  a«ODtiivanee,  sudi  a  thread  as  is  men- 
tioned by  this  noble  lord,  it  is  not  to  be  doobCeii 
but  the  Heine  wh^e  he  ia  impaaiehed  will  dear 
bim* 

IT}  moved,  That  a  tommittee  laight  be  sp 
pomted  to  withdtatv,  to  oonsid^  WW  wii  ip 
oe  dooei  in  order  to  gratify  that  lord  by  *spetdT 
justice.'  His  friend  Mr.  Batds'a  tridong  and 
GODtradictingfaimselft  is  more  than  theendeDct 
of  Firebrace.  Who  was  bis  frieod  ?  Whovas 
his  servant?  Those  were  questions  not  to  k 
asked.  M.  Robart  was  a  servant  of  my  lord 
president's  and  is  fled.  Mr.  fiates  said,  be 
Kept  tbe  money  in  his  honge  f  What  was  be- 
come of  it  ?  SiometiineiB  lie  had  spent  it,  wmf- 
times  it  was  in  his  closet  H6  did  own  the 
money  was  not  in  his  house  ob  Sdnday,  bat  on 
Tuesday  morning,  M.  Robart  In^^t  it  to 
him ;  but  he  would  netet*  dectareYVom  wbeaci 
he  brought  it 

in  tlie  middle  of  these  deMei,  a  tteM^ 
was  sent  from  the  Lords^  to  acquaint  the  Con- 
mens,  that  it  was  tbe  Opinion  6f  their  lord- 
ships,  that  the  discovery  made  by  sir  tbooiH 
Cooke  was  not  satisfkctory,  nor  so  full  as  to 
entida  him  to  the  benefit  of  the  act  tc^iodett- 
nify  him,  and  that  their  lordubms  desired  tb 
eoncurrenee  of  ^Commons.  Thcjrtfaereapeo 
passeda  vote,  ap  the  Lords  had  done,  and  asst 
it  up  by  tiie  hnd  Coningsby . 

April  39.  The  Lords  acquaint^  ihe  CcA- 
mens  that  they  had  passed  a  bit  tetitled, '  ^o 
Act  for  i^pr&omng  sir  Thomas  Cooke,  w 
Bftsil  firebrace,  Charlfts  Btttes,  esq.  and  Jantt 
^^'kgg»,  and  for  resunttting  theto  ntftta  Aliessi- 
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v^  thw  ^.meiht*  <o  which  they  ^ired 
concurreoce  of  the  Commons. 

April  S9.    Mr.  Comptroller  Wharton  and 
otliera,  broach  t  op  the  Artides  off  Impeach  - 

^  agauKt  Thomas  duke  of  Leeds,  lora  pre- 

which  are  as  follow : 


ARTICIJ3S  OF  IMPEACHMENT,  eichlhimd 
hy  t|ie  kaigbte,  citizens,  imd  hurgesaes  in 
parlianieQt  fttaemU^,  in  the  oaipe  of  tben- 
selres  and  of  aU  the  Commons  of  {liiglaad, 
a^nst  Thomas  dok^  of  Leeds,  President  of 
his  majesty's  most  honourable  pri?y-eoim- 
cil,  for  hig^h  crimes  apd  misdemeanours. 
**  1.  That  cert^n  merchants  tradint;^  to  the 
East- Indies,    having    either   forfeited    their 
charter,  or  being  under  an  apprehension  th^t 
tbe^  had  forfeited  the  same,  and  having  made 
their  humble  applioitions  to  their  majesties  in 
council  for  obtaminga  charter  of  confirmation ; 
the  said  duke  of  Leeds,  being  then  president  of 
their  majesties  most  honourable  pnvy  council, 
and  sworn  to  give  their  majesties  true  and 
faithful  advice,  did,  contrary  to  his  oath,  office 
and  duty  to  their  majesties,  and  in  breach  of 
|])e  great  trust  reposed  in  him,  by  himself,  his 
agents  or  servants,   corruptly   and   ilitfgally 
treat,  contract  and  agre&  wiui  the  said  mer- 
chants or  their  agents,  for  5,500  guineas  to 
procure  the  said  charter  of  confirmation,  and 
also  a  charter  of  regulations,  or  to  use  his  en- 
deavours to  obtain  the  same. 

*<  3.  That  in  pursuance  of  such  corrupt  con- 
tract and  agreement,  the  said  duke  of  Leeds 
did,  by  himself,  his  agents  or  servants,  receive 
or  accept,  from  the  said  merchants  or  tbcjr 
agents,  certain  notes  or  securitiesi  whereby  be 
or  they  were  empowered  to  receive  the  said 
5,500  guineas  upon  th^  pjissing  of  the  s^id 
charters. 

<«  3.  That,  soon  afler  the  passing  of  the  said 
charter  pf  confirmation,  the  sum  ot  2,500,  part 
of  the  said  5,500  j  and  soon  after  the  p^ssiDg 
of  the  said  charter  <^  reflations,  the  farther 
sura  of  3,000  guineas,  cftber  imrtof  thesaid 
5,500  guineas :  were^  pursuant  to  the  said  cor- 
rupt contract  and  agreement,  actually  received 
by  the  said  duke  of  Leeds,  or  by  his  agents  or 
servants  with  his  privity  and  consent. 

*•'  And  the  said  knights,  citizens  and  bur- 
gesses, by  protestation,  saving  to  themselves 
the  liberty  of  exhibiting,  at  any  time  hereafter, 
any  other  accusation  or  iinpeachftient  ajifainst 
the  said  Thomas  duke  of  Leeds,  and  also  of 
replying  to  the  answer  that  the  said  Thomas 
#duke  or  Leeds  shall  make  unto  thesaid  articles, 
ifT  any  of  them,  or  of  offering  proof  of  the  pre- 
mises, or  any  other  impeachments  of  accusa- 
tions that  shall  be  'exhibited  by  them,  as  the 
case  shall  (according  to  the  course  ofjparlia- 
raents)  require ;  do  pray,  tliat  the  said  lliomas 
duke  M  Leeds  be  put  to  answer  the  said  crimes 
and  misdemeanours,  and  receive  such  punish- 
ments as  the  same  shall  deserve ;  and  that  such 
proceedings,  laminations,  trials,  ^nd  judg- 
ments, may  b^  upon  every  of  them  bad  and 
used,  as  is  agreeable  to  law  »ad  jnstiw/' 
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The  Dokb^s  fipssca  tbeeevvon. 

The  Articles  being  read,  the  duke  of  Leedf, 
repeating  several  things  to  the  same  effect  a^ 
formerly,  said,  *'  That  Mr.  Bates  desired  that 
he  weald  allow  him  to  bring  sur  Basil  Fu«braoe 
to  him ;  and  that  he  bid  Mr.  Bates  take  cans 
^  sir  Basil,  for  he  took  him  to  be  a  very  ill 
man  ;  but  Mr.  Bates  said,  be  knew  him  very 
well :  ao  after  much  intreaty  bis  lordship  per- 
mitted Mr.  Bates  to  bring  him.  That  Mr.  fiat« 
and  his  lordship  had  had  a  long  anyiajntano 
and  friead^hip,  and  what  he  did  in  this  saaanec 
was  only  to  befriend  him."  His  lordship  added, 
"  That  this  storm  which  was  oow  taUen  upon 
bin,  was  some  time  a  gathering :  and  it  was 
piYMaoted  by  a  faction,  and  a  purUr  who  had 
only  a  pioue  against  him  ;  and  the  king's  bosi- 
ness  had  been  delayed  on  purpose.  That  ha 
bad  an  original  letter  which  gave  bini  ^  mfh 
count  of  this  some  time  before  it  broke  out ;  anrl 
it  appeared  only  levelled  against  him,  becausp 
noDc  else  were  prosecuted ;  and  there  appeared 
a  joy  they  could  catch  at  this ;  for  then  thejT 
stopped ;  and  sir  Basil  was  treated  with  to  dis- 
cover only  this  part,  and  so  he  should  be  ex- 
cused from  any  further  discovery."  His  lord- 
ship coneluded,  praying  a  copy  of  the  Ai^cIh 
of  his  Impeachment,  and  of  the  Report  iMds 
by  the  Committee  to  the  House,  wbieb  was 
readily  granted. 

The  Duke's  Amswbe  to  toe  Abticlbs. 

April  30.  The  Lords  sent  a  Message  to  $er 
quaint  the  Commons,  That  the  duke  of  Leeds 
having  this  day  pot  in  his  Answer  to  the  Arti- 
cles of  Impe^cninent  exhibited  against  him, 
their  lordshijis  have  sent  i^  copy  thereof  to  them* 

The  Answer  was  received  and  read,  and  is  aa 
follows :  "  This  Defendant,  saving  to  himself 
all  advantages  of  exoeptbnsto  the  said  Artides, 
humbly  saith.  That  he  is  not  guilty  of  ail  or  any 
the  matters  by  the  said  Articles  charged  ia 
manner  and  form  as  the  same  ai*e  by  ^the  said 
Articles  charged  against  him.  Leeos." 

Upon  the  duke's  putting  in  the  Answer,  he 
again  declared,  before  God,  and  upon  his  ho* 
nour  and  conscience,  that  be  was  not  gaiUy| 
and  had  great  wrong  done  him  in  this  accusa- 
tion. 

May  1.  The  Lords  sent  a  Message  to  Hie 
Commons  to  acquaint  them.  That  they  tfamk 
themselves  obliged  in  justice  to  pnt  the  House 
in  miml  of  the  Impeachment  against  the  duke 
of  Leeds,  to  which  the  Duke's  Answer  having 
been  transmitted  to  them,  the  Lords  desire  to 
be  acquaintc^l  when  they  can  be  read}'  to  mak« 
good  the  Articles  of  Impeachment,  to  the  end  ^ 
certain  day  may  be  appointed  by  the  Lords  for 
tbat  purpose. 

Upon  this,  the  Commons  ordered,  **  Th^ 
the  Answer  of  the  duke  of  Leeds,  to  the  ^rti# 
cles  of  Impeachment  against  him,  be  referred 
to  the  consideration  of  the  Comr(iittee,  t9 
whQi9  it  was  referred  W  draw  tbf  puid  A^ 
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eles  of  Impocbment:  mmI  thai  tbay  do  ooo- 
sider  what  is  to  be  done  thereupon,  aooording 
to  the  course  of  parliamenls ;  and  report  the 
•ame  to  the  House." 

May  8.  The  duke  oomplaioed  id  the  House 
of  Lords  of  the  delay  of  ttie  House  of  Com- 
inooS)  in  not  replving  to  hia  Answer,  alledging, 
that  the  Impeacbment  was  only  to  load  him 
with  disgrace,  and  that  ihey  never  intended  to 
try  him.  And  added,  «« That  the  party  used 
great  partiality  towards  him,  and  did notmlend 
to  enquire  after  others :  that  they  shewed  a 
jnarfc  of  their  partiality  and  spleen,  in  their 
Amendment  to  the  Bill  for  imprisoning' sir  Tho- 
mas Cooke,  sir  BasilFirebrace  and  the  others; 
sir  Bssil  was  to  be  bailed  because  he  was  the 
witoess  against  his  lordship." 

This  day  the  Commons  resolred,  "  That  the 
offer  of  any  money,  or  other  a«lTanta|^e,  to  any 
member  ot  parliament,  for  the  promoting^  of  any 
matter  whatsoever,  dependios^,  or  to  he  trans- 
acted, in  parliament,  is  a  high  crime  and  mis- 
demeanor, and  tends  to  the  subversion  of  the 
English  constitution." 

•  May  3.  A  motion  being  made  in  the  House 
of  Lords,  to  read  the  bill  for  granting  to  the 
king  a  duty  upon  Glass,  Sic.  the  duke  of  Leeds 
rose  up  and  told  the  Lords,  «*  That  it  grieved 
him,  that  he,  who  was  as  much  as  any  man  for 
the  dispatch  of  the  Money-bills,  and  never  op- 
posed any,  should  now  do  it ;  but  he  hoped  the 
Lords  would  consider  his  case,  not  only  as  his, 
but  the  case  of  any  of  their  lordships ;  for  it 
was  in  the  power  of  a  tinker  to  accuse  at  the 
end  of  a  session,  and  one  might  lie  under  it 
"without  remedy  ;  and  since  that  they,  by  mis- 
management, had  delayed  this  Money-bill  for 
six  weeks,  it  would  not  be  of  mighty  ill  oonse- 
Quence  if  it  shouki  lie  a  day  or  two  longer. 
His  lordship  pressed  very  earnestly,  that  if  the 
House  of  Commons  did  not  reply,  the  Impeach- 
ment might  be  discharged  ;  for,  if  it  were  not, 
he  might  lie.  under  the  reproach  thereof  all  his 
life,  lie  believed  the  Commons  would  do  no- 
thing in  it ;  for  though  they  had  appointed  a 
Committee  to  meet,  they  met  but  once,  and  that 
for  form,  and  never  met  more,  nor  would  do 
any  thing  in  it." 


The  same  day  the  Commons,  at  a  confe- 
rence, delivered  a  written  Paper  to  the  Lords, 
signifying,  «  That  the  Commons  will  make 
good  the  charge  against  the  duke  of  Leeds,  in 
manner  and  form  as  in  the  Articles  mentioned, 
and  tliat  the  Committee  who  were  appointed  to 
draw  tlie  said  Articles,  have  been  daily  em- 
pkiyed  in  lookinjf  into  evidence  a^inst  the 
dnke;  and  that  m  the  preparation  of  the  evi- 
dence thev  meet  with  an  obstruction,  that 
Monsieur  Robert,  who  appeared  by  the  depo- 
aitiuns  before  the  Committee  of  both  Houses  to 
be  a  material  witness,  is  withdrawn  since  the 
Impeachment  was  carried  up ;  which  has  been 
the  reason  the  Commons  have  not  yet  ac- 
ijuainted  your  lordships  wlien  they  can  be  ready 
to  make  good  the  said  Impefichment,  tlieCom- 


moiiB  being  desmnis  that  joitioe  be  done  with- 
out any  manner  of  delay." 

The  Pkper  faeipf  brought  into  the  Lonb 
House,  and  read,  it. was  moved  and  agreed, 
without  any  debate,  or  any  oppoaitioo  made  by 
the  duke  of  Leeda,  that  an  Address  dkoold  be 
made  to  the  king,  to  issue  a  Frodamatioo  for 
stopping  the  ports  and  seizing  M.  Robiit. 
The  duke,  in  assistanoe  to  the  Honse,  told 
them,  that  it  was  reqniaite  to  insert  the  penoo's 
Christian  name,  and  said  his  name  was  Jobs, 
his  simame  being  Robart. 


The  Duke  of  Leeds  then  rose  up,  and  bbmcd 
the  House  of  Commons,  for  doing  to  un- 
heard-of,  an  unprecedented  thing,  to  cbarn 
a  man  with  crimes,  and  to  say  they  were  mdr 
to  make  it  good,  before  they  had  all  the  eri- 
deuces ;  and  now  (hey  shoufil  say  tliey  wiDled 
a  material  witness,  and  biy  it  upon  him  to  pro- 
duce this  witness;  as  if  a  person  wereobiipd 
more  to  produce  evidence  to  accuse  him,  mn 
to  answer  such  questions  by  which  be  accoses 
hiinself.  His  lordship  then  proceeded  to  ac- 
quaint the  House,  that  in  truth,  he  had  seotM. 
Kobart  to  see  his  daughter  Lempster,  who  west 
into  thecoiinli-y  big  with  child ;  and  ordered  him 
to  call  at  Minns  to  see  his  daugiiter  Plimootb,  it 
being  in  his  way  to  bis  daughter  Lem|)stcr's, 
where  the  messenger  of  the  Bouse  of  Cofflnov 
might  have  known  he  was  gone  if  he  bad  asked. 
That  his  lordship,  that  there  might  bene  mistake, 
sent  a  messetiger  on  purpose  m  Robart  Tbat 
his  footman  waked  him  almuttwoof  tbeckickoB 
Sunday  morning,  (for  which  he  was  very  angry) 
to  let  him  know  Robart  was  csome,  and  wti  w 
the  bouse,  which  was  as  soon  as  be  could  |ms- 
sibty  return :  That  his  lordahip  told  the  foM- 
man  he  wouM  go  to  sleep,  and  weidd  tpeik 
with  Robart  in  the  morning,  when  he  oiuallj 
called  him ;  but  when  his  lordship  asked  for  bin 
in  the  morning,  the  footman  said  he  was  goae; 
and,  uiion  enquiry,  he  found  Robart  did  not  lie 
nor  pull  off  bis  boots  in  bis  chamber :  Tbat  the 
footman  said,  be  asked  whether  the  newi  vw 
true,  that  this  lord  was  impeached,  sod  Mr. 
Bates  was  in  prison ;  which  the  ibolmsa  owned 
to  be  true ;  and  his  lordship  believes  that  fri|b(- 
ened  Robart.  That  his  chaplain  sheiredbiB 
a  letter  from  Robart,  with  a  desire  to  scquaint 
his  lord,  that  he  designed  for  his  own  coustrr, 
Switzerland,  through  Holland ;  from  wbeDcefee 
would  write  his  lord  a  true  account  of  iH 
the  matter  of  the  5,500  guineas  to  Mr.  Bates. 
That  his  lordship  knew,  by  the  manner  of  bii 
writing,  by  the  man,  add  by  a  particular  know- 
ledge be  had  of  him  and  of  the  tiling,  tbat  be 
would  not  be  seen  here  again  in  haste.  '*  Sb 
that,  my  lords,  (said  his  ^nce)  if  this  mso  be 
insisted  Ufion  as  a  material  evidence,  sod  tbat 
my  trial  is  to  be  delayed  till  this  person  is  forib- 
coming,  when  am  1  to  be  tried  ?  1  bwmbly 
move  your  k>rdshi|i8,  tliat  you  will  come  tesosie 
resolution,  that  if  this  matter  be  not  immedi- 
ately proceeded  upon,  so  tliat  I  may  be  tried 
betbre  the  ending  of  this  session,  tbat  Ac  in- 
peachment  shall  fiUI.'* 
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Upon  which  some  few  Lords  cried,  *  Welt 
moTed*.' 

Howerer,  the  lords  read  and  passed  the  bill 
•  that  same  day,  for  the  dntT  upon  fflass,  &c. 
and  hts- majesty  came  to  the  bouse  and  gave  the 
royal  assent  to  several  biHs,  and  amongr  the  rest 
to  the  Bin  for  imprisoning  sir  Thomas  Cooke, 
sir  Basil  Firebraoe,  Bates  and  Craggs;'  and 
also  to  a  bill  entitled,  *  An  act  for  tbe  kind's 
most  gracious  and  free  pardon,**  hot  with  this 

*  '*  Sarely  that  out-cry  of  theirs  was  rather 
a  mark  of  scorn  than  approbation :  for  thouffh 
the  duke,  by  sending awav  his  senrant,  had^fe- 
prired  his  adrersaries  of  tnat  legal  proof  which 
was  necessary  to  conrietion,  enonjjh  had  an- 
pesved  to  prove  him  guilty  in  the  opinion  of  the 
whole  world  :  and  if  any  tbinsf  could  be  added 
to  the  reproadi  which  he  had  brought  on  his 
character,  on  the  high  office  he  possessed,  and 
the  government  he  served,  it  was  the  solemn 
protestation  of  innocence  be  bad  set  out  with, 
and  the  contumacious  demand  of  a  speedy 
trial,  which  be  knew  neither  could  or  would 
take  place."    Ralph. 


exception,  amongst  others ;  *  Except  also  all 
persons  who  have  been  or  shall  be  impeached 
in  parliament  during  this  session.'* 

And  then  his  majesty  commanded  the  lord 
keeper  to  prorogue  the  parliament  to  the  18th 
of  June,  and  it  was  prorogued  accordingly. 

On  the  94th  of  Jone  1701  (two  complete 
parliaments  having  intervened)  the  House  of 
Wds,  taking  notice  **  That  the  Commons  bar- 
in^  impeaclwd  Thomas  duke  of  Leeds,  of  hifl[1i 
crimes  and  misdemeanors  on  the  Sttb^of  Apnl, 
1695 ;  and  op  the  89th  of  April  exhibited  ar* 
tides  against  him,  to  which  he  had  answered  ; 
but  the  Commons  not  prosecuting,  order, 
i  That  the  said  Impeachment,  and  the  Articles 
exhibited  against  him,  be  dismissed.' " 


f  ^^  Burnet,  who,  speaking  of  the  act  of 
grace,  which  passed  at  tlie  dose  of  the  ses- 
sion, takes  cam  to  remember,  it  contained  an 

*  fixceptiofi  as  to  Corruption,'  acknowledges 

*  the  whole  discovery  was  let  fall :  and,'  con* 

*  tinoes  he,  *  it  was  believed  (oa  many  of  all 
<  sides  were  concerned  in  it ;  for,  by  a  common 

*  consent,  it  was  never  revived.'  "    Ralph. 


408.  The  Trial  of  Patricjc  Kinnynmount,  for  Blasphemy*  and 
Adultery:  9  Willtam  III.  a.  d.  1697.  [Now  first  printed 
from  the  Records  of  Justiciary  in  Edinburgh.] 


Cntu  JosncuftLfi,  S.  D.  N.  Regis,  Tenta  in 
Pnetorio  BurgI  de  Edinbur^,  vigesimo 
seeoodo  die  mensb  Novembns,  millesimo 
sexcentesimo  et  nonogesimo  septiroo,  per 
honerabiles  viros,  Adamum  Cockburne 
de  Ormistoune,  Justiciarum  Clericum, 
Dominos  Colinnm  Campbell  de  Aberu- 
cbill,  Davidem  Hume  de  Crossrig,  Joan- 
'  nem  Lander  de  Fountainhall,  Archi- 
baldnm  Hope  de  Rankeillor,  et  Jacobum 
Falconar  de  Phesdo,  Commissionarios 
Justiciarii  diet.  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 
Intran^ 
Patrick  Kinnyhmount  of  that  Ilk. 

Of  this  date,  there  appears  on  record  a  long 
interlocutor  ou  the  relevancy  of  various  charges 
eontained  in  a  previous  indictment  against  Kin- 
ninmouut,  also  the  following  minute^:. 

The  Lords  at  my  lord  adrocate's  desyre^^and 
in  respect  of  the  absence  of  severall  nialerlall 
witnesses!  who  his  lordship  affirmes,  are  undi^r 

*  Conceitmig  tbe  Boots  Law  of  Blasphemy, 
see  Mackenzie  (Criminals  part  1,  Tit.  3,)  who 
in  sect.  6.  mentions  the  cose  of  a  woman,  who 
was  fined  for  drinkinsp  the  devil's  health,  which 
however,  he  says,  'was  not'  held  to  be  blas- 
phemy. See,  too;  tbe  Case  of  Thomas  Aiken- 
head,  p.  917,  of  this  Volume. 


Kinnynmounths  influence  and  abstracted  hj 
bim,  they  continued  tbe  dyet  as  to  this  proses 
till  the  first  Monday  of  December  next,  and 
ordained  tbe  pannell  to  be  carry ed  back  to  pri- 
ione,  and  the  assysers  and  witnesses  to  attend, 
ilk  persone  under  tbe  peine  of  four  bundreth 
merks,  and  grants  certificatione  and  caption, 
against  tbe  baill  absent  witnesses. 

The  said  Patrick  Kinnynmont,  of  that  ilk, 
was  also  indyted  and  accused,  at  the  instance 
of  his  ma'ties  advocat  mentioned  for  tbe 
crymes  of  blasphemy  and  adultery  in  manner 
mentioned  in  tbe  indytment,  whereof  the  tenor 
follows : 

You  are  indyted  and  accused  at  the  mstance 
of  sir  James  Stewart  h'ls  ma'ties  advocat  for  his 
higbnes  inteiest  in  the  m^itter  under  written, 
viz.  That  where  by  the  law  of  God,  and  the 
layes  of  this  and  all  other  weell  governed 
realmes,  the  crymes  of  blasphemie  and  of 
wicked  irreligion  against  God  and  our  Savionr 
Jesus  Christ,  and  the  cryme  of  adultery  are 
tikMI'  horrible  and  detestable  crymes  to  hie  pa* 
rushed  will  alt  severity;  lykeas  by  the  act  of 
parliament  Charles  second,  parliament  first,  act 
twepty  first,*  entituled  Act  against  the  Cryme 


*  The  Act  referred  to  is  as  follows: 

Act  sgainst  the  crime  of  Blasphomy. 

"  Our  sovereign  lord,  and  tbe  estates  of  par- 
liament considering  that  hitherto  there  hath 
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nf  Uiwpbemif^  il  v  aliitvta  «iid  ordained,  that 
whiwoeTar  not  Mog  distracted  io  his  witts, 
•hall  ralU  opoQ«  Qr  curM  God,  or  anv  of  th« 
peno<iffi  or  the  blessed  Tripity,  shall  be  pro- 
oeiied  before  tb^  obeiff  juatiee,  aod  being  foand 
"(;,  aball  be  punished  with  death ;  and  far- 
it  is  statote,  that  whosoe?er  shall  deny 
d»  or  any  of  the  persoAse  ef  the  bUved  Tri- 
Mtv*  and  ebstiiiatcly  ooMtioua  tberaiii,  aliall  be 
ia  hrka  ■war  pumshed  with'  death ;  Wkeas, 
bj  tha  davMilh  aet«  of  tlM  fifth  aesMia  of  the 
owiant  parliameot,  iatitoM  Aot  agaiaal  BfaM- 
pbcmy,  tha  Ibrsaid  act  of  parliaiiMttt  ja  bqI 
•■ly  ratified,  but  fmder  it  ia  alatvta  aad  affdaia- 
«l,  llMt  whaeoarer  shall  ia  their  wryteuig  or 
diMOorsa,  deny,  impngne,  or  ^uanail,  argue  or 
reasone,  agaiast  the  Beoig  of  God,  or  aoy  of 
Ikm  peraooes  of  the  blessed  Trinity,  or  the  au- 
•  thonty  of  the  Holy  Scriptnres,  or  the  provi- 
dence of  GNid,  in  the  goremnMnt  of  the  world, 
aball  ba  punished  with  tha  painea  contained  in 
tha  said  aot:  Lykeaa  by  the  act  of  parliawent, 
^ttecn  Mary,  pariia*t  fifth,  cap.  twenty,  open, 
manifest  and  incorrigible  adulterers  are  or* 
4lained  to  ba  punished  by  the  escheat  of  their 

been  no  law  in  this  kingdom,  againat  the  hor- 
rible crime  of  blasphemy.  Therefore  his  ma«* 
jestie,  with  adrice  of  his  said  estates,  doth  here- 
by statute  and  ordain  that  whosoever  hereafter, 
not  being  distracted  in  his  wits,  shall  rail  upon, 
or  curse  God,  or  any  of  the  persona  of  the 
blessed  Trinity,  shall  be  processed  before  the 
chief  justice,  and  being  found  guilty  shall  be 
punished  with  death.  Likeas,  hb  majesty, 
with  advice  foresaid,  finds,  statutes,  and  or- 
4lains,  that  whosoever  hereafter  shall  deny  God, 
or  anv  of  the  persons  of  the  blessed  Trinity, 
and  obstinately  continue  therein,  shall  be  pro- 
cessed, and  being  found  guilty,  that  tbey  be 
punished  with  death." 

*  After  confirming  the  former  Act,  this  Act 
proceeds: 

"  And  further,  bis  majesty,  with  advice  and 
consent  foresaid,  statutes  and  ordains,  That 
whoever  hereafter  shall,  in  their  writing  or  dis- 
course, deny,  impugn,  or  quarrel,  ai^gue  or 
reason  against  the  Being  of  God,  or  any  of  the 
persons  of  (te  blessed  Trinity,  or  the  authority 
of  the  Holy  Scriptures  of  the  Old  and  New 
Testaments,  or  the  providence  of  God,  in  the 
Ij^overnment  of  the  world ;  shall,  for  the  firat 
laolt,  be.  punished  with  imprisonment,  ay  and 
while  they  give  publick  satisiaction  in  sack- 
cloth, to  the  congregation,  within  which  the 
scandal  waa  committed.  And  for  the  second 
lault,  the  delin^uint  shall  be  fined  in  an  year's 
valued  rent  of  his  real  e!»tate,  and  the  twentieth 
part  of  his  personal  estate  (the  equal  half  of 
which  fioea  are  to  be  applied  to  the  qse  of 
the  poor  of  the  parish,  witnin  which  the  crime 
diall  happen  to  be  committed,  and  the  other 
half  to  the  party  informer)  besides  his  being 
imprisoned,  ay  and  while  he  make  again  satif 
faction  tii  ntpra.  And  for  the  third  faplt,  he 
ahall  be  punished  by  death,  as  an  obstinate 
blasphemer." 


goada ;  4Pd  fwdcr  by  the  p«riiaiaent  nynth, 
chap,  seventy  fourth,  queen  Mary,  open  and 
manifest  amilterers  are  puniahalile  by  desth, 
fsserving  the  former  lawea  agaioet  ether 
adulteran ;  and  by  the  aot  parliaaMvt  Jamea 
aixth,  cap.  an  hundred  and  fyfU^  It  ia  da- 
ehured  to  he  nottour  and  SMnifest  adukry, 
where  hsimes  ara  proereat  or  the  adoUerscs 
keep  OQimpaiiy  and  bed  togither,  and  bed  to- 
gither  nattoriopsly,  or  when  sns^eet  and  dndy 
iished,  (key  leAsMl  ta  aatiafie  the  kA 


and  are  therfer  earoomunieate ;  Nevcrthdesse, 
that  yaw  the  aaid  Patrick  Kinnynniount, 
shakemf  off  all  fear  of  God,  and  due  reverence 
ta  the  great  and  dreadfuO  name  of  God  and  oor 
fiaviour  Jesus  Christ,  and  all  regaird  to  his 
majestie'a  laws  and  authority,  have  praaumed 
to  blaspheme,  and  otherwayea  to  vent  yeqr 
wicked  irrdigione  against  the  holy  and  Ueeed 
name  of  God  and  our  Lord  Jeana  Christ,  la 
aoe  far  aa  frequently,  or  at  lea«t  on  ana  or 
other  of  the  dayes  of'^the  monetha  of  the  yean 
1696  and  1697,  you  have  preaamed  to  vent 
your  wicked  passione  and  indigion,  by  calling 
a  man  bongar  of  God,  aad  soiune  or  Christ ; 
lykeasyou  also  blasphemously  afiirmed  that 
Christ  was  a  bastard,  and  larder  did  threatten 
Jamea  Dewar,  in  Luohgellic,  in  Fyfe,  with 
cutting  out  of  his  ears  unles  he  wonld  deny 
Christ  his  Saviour:  And  yoQ  have  alsoe 
wickedly  said,  and  which  is  horrible  to  be 
againe  repeal^,  if  any  man  bad  God  on  the 
one  hand  and  Christ  on  the  other,  yow  could 
stow  the  Inggs  out  qf  hi^  beadi  in  ilespyte  of 
them  both,  and  vow  would  see  who  would  say 
it  was  ill  dona.  And  farder  on  one  ok  ofh^  and 
on  severail  of  the  dayes  and  oighta  of  the 
moneths  and  years  fersaids,  ypw  being  a  mar- 
ried man  to  — —  Wallace,  your  spouse,  did 
committ  nottour  and  manifest  adokery,  at  least 
adultery  with  JannetNisbet,  then  your  servant 
maid,  m  soe  much  that  you  did  keep  com- 

gmy  and  bed  with  her  opeioly  and  notoriously, 
r  dayes,  weeks  and  moneths,  before  your 
servants  and  others  in  your  bouse,  goeing  to 
bed  with  her  aa  avouedJy  as  if  she  bad  been 
your  wyffe,  and  have  been  frequently  seen 
thrawe  off  yonr  cloaihes  with  her  and  goe  to 
bed  togither  in  the  same  chamber,  and  that  so 
afirontedly,  that  you  have  had  a  servant  lying 
m  another  bed,  beayde  yow  and  yonr  adnl- 
teresse  in  the  same  rouma,  at  least  yow  have 
committed  adnkry  by  beddmg  and  Wuut  with 
tha  said  Jannet  aa  with  yonr  vryfle,  by  all 
which,  it  is  manifest,  that  yow  are  guilty  aiit 
and  pairt  of  the  forsaid  crymes  of  Ubapbcray, 
irrdigione,  and  adultery,  which  being  found 
by  the  knowledsfe  of  ane  Inqueist,  yee  ought 
to  be  punishen  with  the  pauieof  death  and 
cottfiscatione  of  moveables,  or  otherwayea  as 
the  law  ordaines,  to  the  terror  and  exam)>le  of 
otherato  conmiitt  the  lyke  in  tyme  cornet^. 
Ski  SubscnbHuTf  Ja.  Srswaar. 

The  lords  aleo  continqe  tha  dyet  nffajnst  the 
said  Patridc  Kiimyninount  for  the  saicb  cmnes 
of  blasphemy  and  adultery  till  the  $rst  Mnn- 
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imf  orD«M>Mr  ti»ct,  4ttd  the  indytment  be* 
iD^  ddtated  ^iDd  voeCy  The  Kinls  oitnuoed  both 
pairdetto  interchapge  their  debates,  in  wryte- 
log,  belwilt  «nd  the  nid  day. 

ContiDned  till  Monday  next. 

Invdbmatkhie  for  his  MiyeBties  Adrocat,  against 
Patrick  Kinnynmomit,  of  that  ilk. 

Patrick  Kynnymoontoftbat  ilk  having  from 
hiB  youth  bein  louse,  debauched  and  profllgat,  as 
is  nottoar,  and  being  accused  in  another  lybell 
against  him  of  sererall  extrafagant  and  wickecl 
deeds  6f  violence,  hath  added  to  alibis  wicked- 
ness the  cry  mes  of  horrid  blas|)heroy,  and  of  not- 
tour,  atleut  of  manifest  simple  adultry^  as 
is  particularly  represented  in  the  lybell  raised 
thmnent. 

As  to  the  relevancT  of  which  lybell,  in  soe 
far  as  concerns  the  ulasphemie,  nothing  is  or 
can  be  objected,  the  words  ly belled  being  ma- 
nifest railleing  against  God  and  the  Lord  Jesus 
our  SaYionr,  which  by  the  act  of  parliament  is 
justly  made  capitall,  without  the  nec(!ssity  of 
adding  the  quality  of  the  pannalls  obstinatly 
contlnewing  therin,  which  is  onl^  a  qnalifica* 
tione  requyred  by  the  act  of  parliament,  as  to 
the  denying  of  GoA  or  of  the  persones  of  the 
blessed  Trinity,  which  may  proceed  from 
wretched  error.  Whereas,  railleing  being  a 
cryme  of  pure  and  devilish  malice,  if  once 
committed,  renders  the  committer  absolutely 
iniiHy ;  but  the  only  thing  alleadged  against 
Qiis  fybell,  was  that  the  condescendence  upon 
the  tyme,  riz.  on  one  or  other  of  the  dayes  of 
the  ttoneths  of  the  yeares  1696,  and  1697 
years,  was  too  laxt ;  and  that  the  place  was 
not  at  all  marked )  as  to  which  it  was  answered, 
that  the  blasphemy  hath  bein  indeed  habitoall 
to  the  pannall,  soe  that  it  is  lybelled  as  such,  or 
mt  least,  or  ane  or  other  of  the  said  dayes. 

3.  That  in  crymes  of  this  nature,  neither  tyme 
or  place  are  soe  roateriall  and  commisabfe  at 
any  tyme  or  any  where,  and  are  not  lyke  other 
crvmes,  as  of  manslaughter,  mntilatione,  or  the 
lyke,  which  leare  risible  effects,  and  therfore 
may  hare  both  tyme  and  place  more  easily 
marked. 

3.  ButSrdly,  The  aritnesses  will  condescend, 
and  upon  the  condescendence  if  the  pannall  be 
admitted  to  give  in  his  exception  of  aUK  or  the 
1[yke,  it  may  then  be  consioered  ;  and  this  in 
effect  is  sufficient  in  lybelling  any  eryme, 
wherein  the  day  or  place  make  not  a  special! 
aggravatione. 

4.  Bnt4thlj,  His  ro^yestie'sadvocal  is  con- 
tent if  Wed  beis,  that  the  Ivbell  be  restricted  to 
the  four  or  five  last  monetbs  of  the  year  1696, 
and  the  two  or  three  first  moneths  of  the  year 
1697.  Secuodn,  it  was  objected  that  the  adnl- 
Urj  lybelled,  had  not  all  the  qualifications  re* 
^site  by  act  of  parliament  to  inferr  nottour 
adultery,  and  therfore  noe  pain  of  death  :  To 
which  It  was  answered,  th^  die  qualificatioiies 
in  the  act  of  parliament  are  alternative,  viz. 
either  baimes  procreat  or  taottour  convert  at 


bed  and  board,  or  wiDAifl  oomrerae  after  prohi- 
bitione  be  the  cbnrdi,  which  qnalifl^tiones 
are  requyred  dimunctivelY  and  not  jovntly,  ami 
are  abo  soe  l3rbelM  :  lykeas  the  lybeil  sub- 
sumes upon  the  second  member,  viz.  nottoar 
converse  at  bed  and  board,  secundo,  tEe  lybell 
doeth  charge  not  only  nottour  adultery,  but  hi 
case  nottour  adultery  should  not  be  ibund,  ihen 
Simple  ailuhety,  wnich  is  at  least  relevant  for 
the  pains  of  law. 

Defences  for  Patrick  Kinnynmcntnt  of  that  Ilk. 

Against  the  lybell  raised  and  insisted  on 
agiunst  him  by  his  majestie's  advocat,  ia 
answer  to  the  mformatione  given  in  by  his 
lo*p  relative  thereto. 

Severall  malicious  persones  haying  conceived 
a  deadlie  prejudice  against  Kinnynmount,  and 
finding  no  imaginable  way  to  vent  their  ma- 
lice, tney  did  at  last  fiill  into  this  damnable  con- 
tryveance,  viz.  to  informe  his  majestie*s  advo- 
cat,  that  the  said  Patrick  Kinnynmnunt  was 
guiltie  of,  and  had  committed  severall  attro- 
cious  crymes,  vi^ereof  some  were  capitall,  and 
did  soe  clamour  upon  and  importune  his  ma- 
je&tie*s  advocat,  that  at  last  they  did  im|)etrat 
from  his  lordship  ane  warrant  summarly  to  ap- 
prehend and  imprisone  him,  and  Ikinnyn- 
mount  being  imprisoned,  be  did,  after  severall 
bills  presented  to  the  lords  of  privy  oouncill,  at 
last  obtune  a  dely  verance,  ordaineing  my  l^rd 
advocat  to  give  him  ane  indytment,  and  msist 
a^[ainst  him  before  your  lop's  of  justiciary ;  and 
iOnnynmount  being  accordingly  indy ted,  and 
having  compeared  and  proponed  his  legall  de- 
fences agaiflst  the  said  indytment,  the  same  aa 
to  the  relevancy  is  fully  aetermined  by  your 
lop's  interloquitor,  and  Kinnynmount  doetb 
with  all  due  submissione  acquiesce  in  yenr 
lop's  justice  therein. 

Dureing  this  dependance,  Kinnynmount's 
malicious  enemies  being  fully  convinced,  and 
finding  that  the  crymes  lybelled  in  that  first 
indytment  were  soe  false  and  groundless,  that 
it  was  impossible  that  any  prolmtione  could  be 
had  theranent,  soe  boundless  and  insatiable  was  > 
their  malice,  that  durin^r  this  dependance,  they, 
by  their  importunUy,  did  prevsill  with  my  lord 
advocat  to  give  STinnynmount  another  addi- 
tional! indytment  for  ailedged  blasphemy  and 
adultery ;  and  the  same  l^ing  debated  before 
your  lop's  viva  voce  in  oj||en  oourl^  my  lord 
advocat  hes  given  in  ane  information  against 
Kinnynmount,  wherein  by  way  of  preihos  bis 
lo'p  accuses  Kinnynmount  as  guilty  of  gross 
debauchrie  and  profliffateness,  and  of  extrava  • 
fi^nt  wickedness,  ano  deeds  of  violence  from 
his  youth  ;  but  Kinnynmount  knoweing  that 
this  proceeds  only  from  iny  lord  advocati^s 
malicious  informers  more  than  from  himself^, 
and  that  your  lo'ps  are  soe  just,  that  neither 
clamour  nor  calumny  can  have  the  least  in- 
fluence upon  your  impartiall  justice,  dbeth 
therfore  forbear  to  make  any  nirder  answer 
than  to  deny  the  same  as  absolutely  falsa  in 
etery  poynt. 
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My  lord  advocat  iMving  tbenfler  insisted 
upon  the  horrid  expressions  Ij^belled  and  al- 
leadg^,  that  the  same  was  simply  capitall, 
without  the  necessity  of  adding,  that  the  pannali 
did  obstinately  contmue  tberin. 

It  was  answered  for  the  pannali,  that  be  did 
not  only  deny  the  haill  expressions  ly belled, 
but  utterly  from  his  very  sooll  and  heart  did 
detaste  and  abhorre  the  same,  nor  can  the  pan- 
nali be  persuaded  that  ever  any  such  expres- 
sions did  escape  him ;  and  ingeniously  de- 
ckires,  that  from  his  verv  beart  be  abhorrs  to 
tiear  snch  expressions  laiJ  to  the  chaige  of  any 
Christian ;  and  if  he  were  conscioas  to  him- 
selfe  of  any  such  guilt  (as  truely  be  is  not)  he 
would  rather  throw  bimselfe  upon  bis  ma- 
jestie's  mercy,  than  offer  to  propone  any  defence 
iher  against,  but  being  conscioas  to  bimselfe  of 
Qoe  such  guilt,  and  only  apprehensive  of  de- 
bauched and  suborned  witnesses,  his  defence 
against  the  said  indytment  is  shortly  this,  yiz. 

That  the  said  indytment  as  to  the  blasphemy 
lybelled,  is  no  wayes  relevant,  in  respect  U 
does  not  condescend  upon  the  place  where  the 
expressiones  lybelled  are  alleadged  to  have 
been  uttered  and  spoken  by  the  pannali,  and 
all  criminall  lawyers  that  ever  wrote  doe  un- 
animously agree  in  this,  that  in  all  criminall 
lybells  Locus  delicti  ouffht  necessarily  to  be 
lybe11ed|  because  by  and  attour  the  common 
brocard,  that  dolut  laid  in  generalibus^  no 
criminall  lybell  ought  to  be  sustained  in  capi- 
loH  crJ^ninCf  which  is  oontryved  of  purpose  to 
preclude  the  pannali  from  tne  benefite  of  any 
defence  competent  and  allowed  to  him  by  law, 
such  as  alibi  as  to  the  pannali  bimselfe,  or  alibi 
as  to  one  or  more  of  the  witnesses  adduced 
against  the  pannell. 

9.  As  this  lybell  doth  not  bear  the  locum  de- 
licti, soe  neither  doth  it  condescend  upon  any 
definite  tyme,  but  allennarly  beares  the  ex- 
pressions lybelled  to  have  bein  spoken  by  the 
pannali  upon  one  or  other  of  the  dayes  of  one 
or  ether  of  the  rooneths  of  one  or  other  of  the 
yeares  ssixteen  hundred  and  nyntie  six  and 
seven ,  which  is  in  such  generall  termes,  that  it  is 
truely  admired  how  my  lord  adrocat  can  con- 
lend  or  pretend  that  such  a  generall  lybell  as  to 
the  tyme  either  can  or  ought  to  be  sustained  be- 
fore any  court  of  the  kio^ome,  farr  less  before 
such  a  soveraigne  court  where  none  but  per- 
•ones  Weill  knowen  in  criminall  lawes  doe  sitt 


And  whereas  my  lordadvocat  in  bis  informa* 
tione  pretends  that  he  oppones  the  lybell,  bear- 
ing that  the  pannali  used  the  saids  expressiones 
IrSjuent]^,  a,t  least  upon  one  or  other  of  the 
dayeS  of  the  saids  two  yeares :  Secundo,  that 
be  is  content  to  restrict  his  lybell  to  one  or 
other  of  the  dayes  of  the  four  last  moneths  of 
the  year  sixteen  hundred  and  nyntie  six,  and 
three  first  moneths  of  the  year  sixteen  hundred 
and  ninety  seven :  and  Tertio,  bis  lo'p  pre- 
tends, that  ther^  is  noe  necessity  to  condescend 
upon  tyme  or  place  in  the  cry  me  of  blasphe- 
mie  as  m  other  crymes  of  mutilatione  or  man- 
slaughter,  which   leave    visible  efitets,  and 


therefore  may  bave  tyme  and  pUme  more  mil  J 
marked :  Quarto,  tyme  and  place  make  noediH 
ferenoe  as  to  the  cryme  of  blaspbemie  and  the 
witnesaea  will  condescend  upon  both  when  they 
depone. 

To^l  which  it  was  r^lyed  for  the  pannan. 
Thai  the  former  defences  stood  uDf  uestiooaUy 
relevant  notwithstanding  of  the  saids  answers, 
and  as  to  which  the  common  law  and  opiuone 
of  all  lawyers  is  rented  and  oppooed,  and  aa 
all  pursuers  in  criminall  lybells  are  oblidged  to 
make  tlieir  lybells  relevant  and  to  cotaeparaii 
et  instructif  soeincidia  non  sunt  strucnditpro 
ffita  hominis :    and  what  greater  snair  can  be 
layd  for  the  lyfe  of  a  man  than  to  sustaine  sudi 
ane  indytment  as  this,  by  which  the  pannali  is 
absolutely    precluded    from     bis    competent 
defences  of  Alibis  both  as  to  htmselfe  and  wit- 
nesses, and  is  also  precluded  from  adducing 
other  wimesses  who  might  have  bein  present 
at  the  tyme,  and  might  have  clearly  exculpat 
tlie  pannali  as  to  what  the  witnesses  adduced 
against  the  panuall,  (and  who  are  all  knowen  to 
be  persones  most  suspect)  might  happen  to 
depone,  ao^ainst  him.    Secundo,  the  pannali 
iiaving  subjected  bimselfe  to  a  legall  tryall,  and 
yeotuced  his  lyfe  upon  the  issue  of  this  indyt- 
ment, ther  is  m  effect  a  judiciall  transactione 
betwixt  the  pursuer  rboth  as  to  the. relevancy 
and  probation)  and  the  pannali,  ffor  be  being 
informed  by  bis  lawyers  that  Uie  said  indyt- 
ment was. unquestionably  irrelevant  aa  not  con- 
descending upon  the  tyme  and  place,  bath 
thereupon  subjected  himself  to  try  all  by  your 
lop*s justice,  andrepeates  and  oppones  bis  former 
defences  as  to  tyme  and  place  againsi  the  rele- 
vancy of  the  indytment ;  neither  can  my  lord 
advocat  be  allowed  to  alter,  ^ualifie  or  restrict 
the  indytment  in  pr^udice  of  the  paunall,  but 
the  relevancy  therof  as  it  stands  must  be  deter- 
mined by  your  lop's  interloquitor,  injure  quia 
in  criminaiibui  non  licet  vagari,    Tertio,  If  in 
the  crymes  of  murder  and  mutilatione,  the 
tyme  and  place  he  necessary  to  be  condeacendid 
upon  (as  my  lord  advocat  bimselfe  acknow- 
ledgeth)  then  multo  magis  ought  the  same  to  be 
condescended  upon  in  the  cry  me  of  blaspbemie, 
ubi  non  extat  corpus  delicti^  nor  any  mark  or 
vestige  of  the  cryme  remainiog,  and  noe  diffe- 
rence or  reasone  can  be  assignal  why  time  and 
Elaoe  ought  not  to  be  lybelled  in  the  cryme  of 
lasphemie  as  wedl  as  m  others.    Quarto,  tbe 
pannali  bes  ventured  his  life  upon  the  issue  of 
this  lybell  as  it  is  lybelled,  and  repeates  bis 
former  defences  against  the  relevaocie  of  the 
same. 

>  And  as  my  lord  advocat  cannot  he  allowed  to 
alter  or  qualifie  the  same  from  what  is  lybelled, 
soe  neither  can  his  lo'p  be  allowed  to  qualify 
the  same  by  depositiones  of  witnesses,  because 
therby  the  pannali  would  be  precluded  not  only 
from  the  lienefite  of  your  lop's  predetermining 
tbe  relevancy  of  tbe  qualificationes  to  be 
deponed  upon,  and  soe  run  the  hazard  of  suffer- 
ing probatione  to  W  led  upon  matters  that  pos- 
'i^y  in  themselves  are  not  relevant,  bat  also 
to  be  precluded  all  poasibility  of  exculpating 
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hittiflelfs  fligiiiMt  aoy  such  matters.  It  beinff 
impossible  for  him  to  adduce  probatione  befor 
the  Asiyae  pMc^ed  to  adf  vse  and  give  their 
ferdicty  they  being  by  the  la%v  oMidged  e*  in- 
coa/tftenH  to  proceed  to  the  adfyseincf,  but  the 
pannall  oppooes  his  said  defences  against  the 
releraocy,  and  noe  man  will  pretend  that  wit- 
nesses are  receiveable  upon  ane  indytment  soe 
irrelemnt  in  itselfe. 

The  pannaH  adh^reing  Always  to  the  forsaid 
defences  against  the  relevancy  of  the  lybell, 
and  hambty  intreating  antt  ofnnia  your  lord- 
sbip*s  intertcquifor  in /tire  therupon',doth  in  the 
next  place,  ingeniously  declaire  befor  AtnUghty 
God  that  he  abhorres  and  treitibles,  to  hear  any 
such  expressiones  as  thes^  lybelted  charged 
upon  any  Christian,  htr  more  to  have  them 
laid  to  his  owd  charge,  neither  will  the  pannaJl 
aOow  any  of  his  lawyers  either  to  palliat  or 
extenoat  the  hHynousness  of  the  words  lybelted 
in  any  sort,  but  doth  simply  and  absolutely 
deny  tlie  same  in  every  poy  nt  and  article  (hereof; 
and  as  be  utterly  abhorres  the  same,  soe  he  will 
propone  noe  d^f^iice  which  may  in  the  least 
seenv  ta  Justice  or  vlndicat  aiiy  such  expres- 
siones  as  these  lybelleil,  and  denys  (hat  ever 
such  effcaped  him,  and  ia  caise  that  ever  any  of 
the  expressiones  ly belled  did  escape  the  pannall 
(which  he  absolutely  denyes  and  abhorres)  the 
same  hes  certainly  bein  when  the  pannaH  bes 
bein  excessively  drunk ;  and  it  is  weell  knowen 
that  in^n  in  drink  and  after  cups  are  road  and 
fariOQSy  and  the  pannall  humbly  oonceaves  that 
if  any  such  villanous  expressiones  when  he  was 
soe  madly  drunk  have  escaped  him  (which  he 
absolutely  dedyes,  detastes  and  abhorres)  yet 
the  sanie  can  never  be  sustained  to  inferr  agamst 
the  panball  the  paines  lybelled.  Because, 
Plrimo,  by  (he  twenty  first  act  parliament  first 
king  Charles  the  second,  the  punishment  therin 
contained  is  only  apjiointed  to  be  inflicted  upon 
persones  not  distracted  in  their  witts,  and  if  < 
any  such  expressiones  as  are  lybelled  did  ever 
eMpe  the  pannall,  it  is  otfered  to  be  proven 
pomtivefy  tnat  the  pannall  was  absolutely 
furious  and  distracted  at  that  tyme.  Soe  that 
the  forsaid  act  of  pairliament  cau  never  be  ex- 
tended against  the  pannall  as  to  any  expres- 
siones uttered  by  him  when  he  was  mAdd  and* 
furious;  as  said  is,  and  the  other  act  of  parlia- 
ment Ivbelled  upon,  viz.  the  act  sixteen 
handred  and  nyntie  fire,  appoints  alleuarly  the 
third  cryme  to  be  capital!,  and  this  is  the  first 
tyme  that  any  such  villainous  cryme  as  this 
was  charged  upon  the  pannall,  and  conse- 
tfuently  he  can  never  be  said  to  have  incurred 
tne  certification  therm  contained^  But  the 
pannall  doth  utterly  deny  and  perfectly  detest 
add  abfaorre  all  the  villanous  exprewiones  con- 
tained in  the  lybell. 

In  this  indytment,  Kinnyntnount  is  lyke- 
wayes  accUs^  for  allead^  adultery  with 
Jannet  Nisbet,  and  the  pannall  having  alieadged 
that  denying  that  pairt  of  the  lybell,  the  act  of 
parliament  did  mititat  only  .against  noMour 
adulteiy,  and  nottour  aifultery  could  not  be  in- 
ferred mm  any  of  the  qualifications  lybelled ; 
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and  my  lord  advocat  haviiig  restricted,  his  ly- 
bell to  simple  adultery,  by  offering  to  prove  the 
pannalls  fr^uent  goeing  to  bed  with  the  said 
Jannet  Nisbet,  the  pannall  did  abtolutety  deny 
the  same ;  and  it  wad  further  alieadged  fur  him, 
that  albeit  their  goeing  to  be<l  togither,  were 
proven  (and  which  the  pannall  denyed)  yet  the 
same  could  never  be  sustained  to  inferr  against 
the  pannall  the  crymes  and  paines  lybelled  ; 
unless  carnall  dealling  were  lykwayes  proven, 
but  the  most  that  the  same  could  amount  to< 
was  a  scandall,  which  is  only  proper  to  be  re* 
mitted  to  the  Kirk  session,  to  De  cognosced  by 
them.    In  respect  whereof, 

December  13, 1697. 

Intran*     PatHck  Kinnf^tnount^  of  that  ilk. 

Indyted  and  accused  for  being  guilty,  actor# 
airt  and  pairt  of  severall  murders,  abuses, 
bamesuckens  and  Insoieneies,  committed  upon 
severall  of  his  majesties  leidges,  conformed  to 
bis  indytment  recoraeil  11th  of  August  last. 

P«r»er<.— 4Sir  James  Sttmart^  his  nMj'ts  ad<t 
Tocat ;  Sir  Patrick  Hume^  bis  miy'ts  soilicitor; 

Pro*ri  in  D^ence.— Sir  David  TAotret; 
Mr.  Thomas  Skeiiie. 

The  lords  commissioners  of  justiciary,  with 
consent  of  his  majesties  advocat,  desert  the 
dyet  simpliciter  against  Kinnynmount,  as  to  the 
haill  crymes  lybdled  in  the  said  indytment. 

The  said  rarick  Kinnynmount  of  that  ilk, 
being  also  indyted  for  the  cryme  of  adultery 
with  Jannet  Nisbet  his  servant,  and  for  horrid 
blasphemy.  The  lords  commissioneris  of  jus* 
ticiary,  d^erted  the  dyet  off  consent  of  his 
maj'ts  soilicitor,  as  to  the  said  article  of  adul- 
tery, simpliciter;  and  did  proceed  to  give  their 
Interloquitor  upon  the  article  of  blasphemy, 
whereof  the  tenor  followes : 

The  lords  commissioners  of  justiciary  hav- 
ing consklered  the  indytment  pursued  at  the 
instance  of  his  majesties  advocat,  against  Pa- 
trick Kinnynmount  of  that  ilk,  for  the  cryme 
of  blasphemy  (which  is  the  only  article  now 
insystcM  in)  with  the  debate  therupon.  They 
find  the  said  indytment  as  it  is  restricted  by  his 
majesties  advocat,  to  have  bein  committed  in 
the  four  or  fy  ve  last  moneths  of  sixteen  hun- 
dred and  nyntie -six,  or  two  or  three  first 
moneths  of  sixteen  hundred  and  nyntie  ;seven ; 
relivant  to  inferr  the  paines  lybelled,  and  finds 
the  defence  that  the  pannall  was  furious  or  dis- 
tracted in  liis  wills  relivant  in  the  termes  of 
the  act  of  parliament,  but  repells  the  alle<%i- 
ance  of  fuiy  or  distractione,  aryseing  from 
drunkness,  and  also  renells  the  haill  other  de- 
fences proponed  for  the  pannall,  and  reroitts 
the  poynts  fotmd  relivant  to  tbe  knowledge  oi' 
the  assize,    ^ic  Subscribiiur, 

J.Falconab,LP.D.C. 

£fter  pronouncing  of  the  which  interlo- 
quitor, my  lord  advocat  consented  to  the  de- 
serting of  the  dyet,  and  accordingly  the  lords 
commissioners  of  justiciary  deserted,  and  be 
tbir  presents  deserts  tbe  dyet,  as  to  the  eryme 
of  blasphewie  liropkciter.    Sic  Su^rikifur,     . 

J.FALCONAB,I.I^.P.tiC 

4N 
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409.  The  Proceedings  in  Parliament  upon  the  Bill  of  Divorce  be- 
tween his  Grace  the  Duke  of  Norfolk  and  the  Lady  Mart 
Mordant  :*  12  William  III.  a.  d.  1700. 


PROCEEDINGS  »  the  HOUSE  ofLDRDS. 

February  15, 1700. 

Upon  readini;  the  Petition  of  Henry  duke  of 
Norfolk,  praying  leave  to  bringin  a  bill  to  dia- 
apke  his  marriage  with  the  lady  Mary  Mor- 
dant, and  to  enable  him  to  many  again,  he 
having  certain  proof  of  his  wife's  living  in  adul- 
tery with  sir  John  Germaine:  it  is  ordered, 
that  the  said  Petition  be  taken  into  considera* 
tioD  to-morrow. 

tehruary  16. 
Read  the  first  time,  <  An  Act  to  dissolve  the 
duke  of  Norfolk's  marriage  with  the   lady 
Mary  Mordant,  and  to  enable  him  to  marry 
again :'    In  the  words  following ; 

<  Humbly  sheweth,  and  complaineth  to  your 
most  excellent  mi^jesty,  vour  true  and  iiutbful 
subject  Henry  duke  or  Norfolk,  and  earl- 
marshal  of  England,  That  he  did,  some  years 
since,,  marry  the  lady  Marv  Mordant,  his 
now  wife;  and,  that  she  nath,  for  divers 
years,  lived  in  separation  from  the  said  sub- 
ject, and  bath  had  unlawful  fiuniliarity  and 
adulterous  conversation  with  nr  John  Ger- 
maine, hart,  and  is  guilty  of  adultery  on  her 
part,  and  hath  broken  the  bond  of  matrimony, 
rorasmuch  therefore,  as  your  said  sutgect 
hath  no  issue,  nor  can  hope  for  any  other 
than  spurious  issue  to  succeed  him  in  his 
honours,  dignities,  and  estate,  unless  the  said 
marriage  be  declared  void,  and  annulled  by 
parliament,  and  your  said  subject  be  enabled 
to  marry  any  other  woman.  May  it  please 
your  most  excellent  majesty,  out  of  your 
princely  goodness  and  compassion  to  yOtar 
said  snigect's  misfortune  and  calamity,  and 
for  the  future  support  and  comfort  m  hlm- 
fldf  aniftmily,  that  it  may  be  enacted:  And 


be  it  enacted  by  the  king's  most  excellent 
mnesty ,  by  and  with  the  advice  and  consent 
'of  the  fords  spiritual  and  temporal,  and  of  the 
commons  in  tnis present  pariiament  assembled, 
and  by  the  autnority  of  the  same,  that  the 
■aid  Mud  of  matrimony  being  violated  and 
broken  by  the  manifest  open  adultery  of  the 
said  lady  Mary  Mordant,  be,  and  is  hereby 
enacted,  declared,  and  acQudged  to  be  from 
henceforth  wholly  dissolved,  annulled,  va- 
cated, and  made  void  to  all  intents,  oonatme- 
tions,  and  purposes  whatsoever :  and,  that  it 
shall  aud  may  be  lawfiil  to  and  for  the  said 
Henry  duke  of  Norfolk,  at  any  time  or  times 
hereafter,  to  contract  matrimony,  and  to 
marry  (as  well  in  the  life*time  of  the  said 

•  See  vol.  19,  p.  888  and  997,  for  two 
former  Triib  rtbitfaig  to  this  affair. 


*  lady  Mary,  as  if  she  were  naturally  dead) 

<  witn  any  other  woman  or  women  with  whom 
«  he  might  lawfully  marry  in  case  the  said  lady 

<  Mary  was  not  living :   and,  that  such  mam- 

<  mony,  when  had  and  celebrated,  shall  be  a 

<  good,  just,  and  lawful  marriage^  and  so  shall 

<  be  adjndgred,  deemed,  and  tak^  to  all  intents, 
«  constructions,  and  purposes ;  and,  that  all 
« and  every  child  and  children,  bom  iD  such 
«  matrimony,  shall  be  deemed,  adjudged,  and 

<  taken  to  l>e  born  in  lawful  wedlock,  and  to  be 

<  legitimate  and  inheritable,  and  shall  ioberit 
« the  said  dukedom  of  Norfolk,  office  of  esurU 
( marshal  of  Eng[land,  and  aO  other  earidoiBs, 

<  dignities,  baronies,  honours,  and  titles  of  ho< 
>  nour,  lands,  tenements,  and  other  beredita- 
«  ment&from  and  by  their  fotheis,  mothen,  aad 

<  other  ancestors,  in  like  manner  and  Ibrm  as 

*  any  other  child  or  children  bom  in  lawful  aia- 
( trimony  shall  or  may  inherit  or  be  inheritable, 

<  according  to  the  course  of  mberitaDoes  used 

<  in  this  r^m ;  and  to  have  and  eigoj  all  pd- 

*  vileges,  pre-eminencies,  benefits,  advantaecs, 
(  claims,  and  demands,  as  any  other  ehiU  or 

<  children  bom  in  lawfhl  wedlock  may  have  or 

<  claim  by  the  laws  aud  customs  of  thia  kuw- 

<  dom.    And  be  it  further  enacted,  TbattEs 

<  said  Henry  duke  of  Norfolk  shall  he  entitled 

<  to  be  tenant  by  courtesie  of  the  lands  and 
•inheritance  of  such  wifo  whom   be   shsll 

*  hereafter  marry ;  and  such  wife  as  he  shall  ss 

<  marry  shall  be  entitled  to  dower  of  the  lands 

<  and  tenements  whereof  the  said  Henry  duks 

<  of  Norfolk  shall  be  seized  of  anch  eststs 
'  whereof  she  shall  be  dowable,  as  any  other 

*  husband  or  wife  may  or  might  claim,  have, 

*  or  enjoy.    And  the  child  or  chihiren  bom  ia 

*  such  marriage  shall  and  may  deriTe  aod 

*  make  title  by  descent  or  otherwise  to  aod 

*  from  any  of  their  ancestors,  as  any  other  chOd 

*  or  chQdren  may  do,  any  law,  statute,  re- 

*  straint,  prohibition,  ordinance,  canon,  coosti* 
•tution,  prescription,  or  custom  had,  made, 

*  exercised,  or  used  to  the  contrary  of  the  pre- 

*  mises,  or  any  of  tliem,  in  any  wise  notwi^- 

*  standing.  And  be  it  further  enacted  by  the 
« authori^  aforesaid,  that  the  said  lady  Mary 

*  shall,  and  is  hereby  barred  and  excluded  of 

*  and  from  all  dower  and  thirds,  and  of  sad 
« from  all  right  and  title  of  dower  and  thirds 
'  unto  or  out  of  any  of  the  honours,  manocs, 

*  lands,  or  hereditaments  of  the  said  duke ; 

*  and,  that  all  conveyances,  Jotntnres,  settle- 

<  ments,  limitations,  aiid  creations  of  oses  aod 

*  trusts  of,  into,  or  out  of  any  honours,  manors, 

*  lands  or  hereditaments,  at  any  time  hereto* 

<  fore  made  by  the  said  duke,  or  any  of  bii 
«  anoestoim  or  tmslBeB,  unto,  or  upon,  or  for  tbs 
« use  or  benefit  of  the  said  lady  Mary,  or  any 
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tbe  uMe  of  her  body,  or  Ibr  eisiiiff,  difcbargf* 
iog,  or  coonter-tecoriiiff  any  tSe  maoon, 
lands,  or  bereditameDts  of  the  said  lady  Mary, 
or  soy  of  her  anoestori,  jihall  be  from  bence- 
Ibrtb,  sofiu*asooDoero8thoBaid  lady  Mary, 
or  any  issae  of  her  body,  or  any  interest  for 
her  or  them,  utterly  Toid  and  ornone  effect ; 
and  all  and  every  the  said  honours,  manors, 
fauNb,  or  hereditaments  of  the  said  duke,  or 
any  of  his  ancestors  or  trustees,  shall  from 
henceforth  remain,  and  be  to  and  for  the  use 
and  benefit  of  the  said  duke,  and  such  other 
person  or  pcnons,  and  for  such  estates  and  in- 
terests, and  in  such  manner  and  form  as  if  the 
said  lady  Bfory  was  now  naturally  dead 
without  any  issue  of  her  body.  And  also, 
that  all  liontations  and  creations  of  any  use, 
estate,  power,  or  trust,  made  by  any  of  the 
ancestors  of  the  said  lady  Mary,  unto  or  for 
the  use  or  benefit  of  the  said  duke,  his  heirs 
•rnsBgns,  onlof  any  the  manors,  lands,  or 
herediUmients  of  any  tbe  ancestors  of  the  said 
lady  Mary,  shall  be  from  henceforth  void, 
and  of  none  effect  *And  be  it  further 
enaeted  by  tbe  authority  aforesaid,  that  the 
sud  duke  of  Norfolk,  ms  heirs,  executors, 
itors,  or  assigns,  shall,  en  or  before 


theS5thdayofBIarch,  170l,.pay,  or  cause 
to  be  paid,  unto  the  said  lady  Mary,  or  her 
asakros,  tbe  sum  of  10,000/.  of  lawful  money 
of  Sogland,  which  was  tbe  portion  in  money 
paid  on  'her  marriage  with  the  said  duke ; 
and  on  default  of  payment  of  the  said  sum 
of  10,000/.  on  or  before  the  said  S5th  day  of 
ISarch,  then,  and  in  such  case,  she  tbe  said 
lady  Mary,  and  her  assigns,  during  her  na- 
tural life  nom  the  decease  of  the  said  duke,  if 
abe  shall  survive  him,  shall  be  entitled  to,  and 
shall  and  may  have  aAd  enjoy  such  jointure 
and  other  advantages  as  she  might  or  may 
have  or  elaim  by  virtue  of  a  certain  indenture, 
doinonepartite,  made  upon  and  in  considers^ 
lion  or  tbe  sakl  marriage,  bearing  date  the  Idtb 
day  of  June,  1677,  and  made,  or  mentioned 
to  have  been  made,  between  Henry  bite 
dnke  of  Norfolk,  then  carl  of  Norwich,  father 
of  the  sakl  dnke,  and  the  present  duke,  by 
the  name  of  Henry  lord  Howard  of  the  first 
part ;  Henry  earl  of  PMerhorow  and  the  said 
duchess,  by  tfate  name  of  the  lady  Mary 
Mordant,  sole  daughter  and  heir  aoparent  of 
the  said  earl  of  Peterborow,  of  the  second 
part;  Henr^r  marquis  of  Worcester,  William 
earl  of  Powis,  and  Henry  lord  0'3rian,  of 
the  third  part;  Arthur  Onslow,  esq.  and 
Thomas  Dalmatroy,  esq.  of  the  fourth  part ; 
-        -  1  Th(         "" 


Foz^  esq.  and  Thomas  West,  gent  of 
the  fifth  part :  And  by  virtue  of  the  agree- 
nents  contained  in  oertain  articles  bearing 
date  the  98th  day  of  April,  in  the  year  of  our 
Lord  1694,  made,  or  mentioned  to  have  been 
made,  between  the  said  duke  of  the  one  part, 
^  and  the  said  Henry  eaii  of  Peterborow  on  be- 
« half  of  the  said  duchess;  add  the  said  dncbess 

•  This  chmse  was  added  afler  the  bill  was 
knmght  into  the  House  of  liords. 


*  of  the  odier  part,  according  to  the  true  intent 

*  and  meaning  of  the  said  Quioqaepartite  inden- 

*  ture  and  articles ;  and  also,  during  tbe  joint 
'Jives  of  the  said  duke  and  duchess,  shall,  and 

*  may  enjoy  500/.  per  annum,  by  Tirtue  of  an 

<  indenture  Quadrupartite,  dated  tbe  15th  day 
'  of  June,  1694,  made,  or  mentioned  to  have 
'  been  made,  between  the  said  duke  of  Norfolk 
'  of  the  first  part,  the  said  earl  of  Peterborow 

*  and  the  said  duchess  of  the  second  part,  WiU 

*  liam  lord  Lemster  ef  tbe  third  part,  and  sir 

*  Jobn  Mordant,  knight  and  baronet,  and  Wil- 

*  liam  Longueville,  esq.   of  the  fourth  part. 

<  And  then,  and  in  such  case,  the  said  duke  of 
'  Norfolk,  his  heirs,  executors,  and  adroioistra- 

*  tors,  is  and  are  discharged  of  and  from  the 
'  payment  of  tbe  said  sum  of  10,000/.  any 

*  thing  herein  contained  to  the  contrary  there<» 

<  of  in  anywise  notwithstanding.    But  on  pay « 

<  ment  ofme  said  10,000/.  in  manner  albrnaid, 
'  she  the  said  lady  Mary  shall  be  wholly  barred 

*  and  excluded  from  her  said  jointure,  and  of  and 

<  from  all  other  advantages  out  of  die  real  and 

*  personal  estate  of  the  said  duke,  as  aforesaid.* 

Ordered,  That  the  duchess  of  Norfolk  may 
have  a  copy  of  tbe  said  bill ;  and  that  his  grace 
the  duke  of  Norfolk  shall  be  heard  by  bis  coun* 
sel,  to  make  good  the  allesationa  of  bis  bill,  on 
Tuesday  next ;  and  that  the  duchess  Inay  have 
counsel  to  attend  at  the  same  time»if  she  please. 

Febmwry  17. 

Upon  reading  the  Petition  of  Maiy  duchess 
of  Norfolk,  praying  to  be  beard  by  her  counsel ' 
before  any  further  proceediogs  be  made  on  tbe 
saidhilU  it  is  ordered  that  tbe  duchess  shall  be 
beard  by  her  counsel  as  desired,  on  Tuesday 
next. 

February  80. 

Afler  hearing  counsel,  upon  the  Petition  of 
(he  duchess  of  Norfolk,  as  also  counsel  for  the 
duke  of  Norfolk,  thefollowiogDrder  was  made: 
It  is  ordered.  That  thito  House  will  hear  wit* 
nessesfor  the  duke  of  Norfolk,  only  to  matter 
offset,  since  tfce  rejecting  of  the  first  bill,  ex- 
cept only  Mr.  Daniel  Germaine,  Mc.  Simon- 
Briane  alias  de  Brienne,  Mrs.  Anna-Maria 
Briane  or  de  Brienne,  Mrs.  Judith  PossMte  or 
Persode,  Mrs.  Elianor  Vaness,  who  are  at  li- 
berty to  give  evidence  to  matters  of  fact  before 
that  time,  which  were  not  then  before  the 
House;  ani  are  hereby  required  to  attend  this 
House,  as  witnesses  on  the  behalf  of  bis  grace 
tbe  duke  of^Norfolk,  to-morrow  mornioic.  Also, 
That  to-tnorrow  this  House  wil|  proceed  to  bear 
counsel  and  witnesses  for  the  duke  of  Norfolk, 
to  make  good  tbe  allegations  in  his  bill  \  at 
which  time  the  dvcbcss  of  Norfolk's  counsel 
shall  be  present. 

February  91. 

The  counsel  being  called  in,  they  for  the 
duke  having  opened  tbe  nature  of  their  evi- 
dence,  Mrs.  Elianor  Vaness  waa  sworn  ;  and 
being  asked  some  questions  by  the  duke's  coun- 
sel, she  appeared  to^  be  a  Dutch  woman,  and 
>t  well  nndwrstand  English ;  and  an  In- 
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t^rpreter  beio^  ofTered  by  %h^  duke's  counfeJ, 
counsel  withdrew,  and  the  House  agreed,  thai 
Ihe  duchess's  counsel  should  hare  an  interpreter 
also  ;  and  the  counsel  being  called  in  again, 
were  told  so  by  order  of  the  House,  and  tb^t 
tbey  might  proceed  to  any  other  witness.  Th«5 
duke*s  counsel  desired  that  they  might  begin 
with  Mrs.  Vauess,  and  withdrew. 
>  Then  the  following  orders  were  made :  ? iz<, 
That  the, agents  for  the  duke  of  Norfolk  do 
forthwith  deliver  a  list  of  the  witnesses  they  in- 
tend to  examine  on  the  behalf  of  the  duke  tq 
the  duchess  of  Norfolk  or  ber  agents :  That 
to-morrow  this  House  will  proceed  to  hear 
counsel  and  witnesses  for  the  duke  of  Nor*. 
folk,  to  make  Qut  the  allegations  in  bis  bill ; 
at  which  time  the  duchess  of  Norfolk's  counsel 
shall  be  present.  .  That  Daniel  Qermaioe,  Si- 
mon Briane  alias  de  Brienne,  Anna- Maria 
Briane  .f  lias  de  Brienne,  Judith  Po.s8ette  ali^ 
Pei-sode,  ^—  Goutaken, Pontack,  Susan- 
nah Barringtou, Hugonee,  Mrs.  Keeoier, 

Joseph  Perger,  William  Ceme,  John  le  Foud-: 

taine,   Jonathan   Browne,  Hatter, 

and Welburne  do,  and  are  hereby  re- 

<)uired,  to  attend  this  House  to-morrow  as  wit- 
nesses to  be  examined  on  the  behalf  of  the  duke 
of  Norfolk.  That  William  Allen  and  John 
Maitland  do,  and  they  are  hereby  required  to 
attend  this  House,  on  Service  of  this  order,  as 
witnesses  to  be  examined  on  behalf  of  the  duke 
of  Norfolk. 

Depositions  of  Euamor  Vaness. 
February  S3. 

EKanoT  Vaness  sworn,  deposeth  as  followeth, 
viz. 

Q.  Do  you  know  sir  John  Germaine  and  the 
duchess  of  Norfolk? — A.  Yes. 

How  long  have  you  known  them?— Two 
years. 

When  did  you  first  come  acqnainted  with 
them  ? — sir  John  Germaine's  sister  hired  me 
lor  a  cook-maid  the  summer  after  the  king 
came  for  England. 

In  what  month  of  that  year? — Tn  May. 

Did  you  live  with  either  of  them  as  a  senrant 
maid? — I  lived  two  months  with  my  lady 
dnchess,  in  sir  John  Germaine's  house. 

How  long  did  you  live  in  the  house  with 
tbem?— Tillthey  went  to  Vauxball. 

How  long  was  the  duchess  ifi  the  house  be- 
fore they  went  to  VauxhaU  ? — Two  moi^ths. 

Where  was  that  house? — Just  over  Spring- 
garden. 

At  the  time  when  the  lady  duchess  lived  with 
sir  John  Germaine,  what  company  and  con- 
versation did  they  keep  with  one  another,  and 
in  what  manner  ? — Like  man  and  wife. 

Where  was  it  the  lady  duchess  lived  when 
you  eame  iirst  into  Englaud?— In  sir  John 
Germaiue^s  bouse. 

Wh^re  did  she  live '  then  ?— The  ducheas 
tived  there  then. 

How  long  continued  she  there  ?«Abou(  two 
Bonth^ 


How  ifid  t||?j  liTotoge^diiiiiigt|i«itimeZ 
-r-Iiihe  man  aiid  wifp. 

Saw  you  them  in  bed  tog<stber  «l  ^ny  tins, 
at  that  place  in  the  Cockpit  F-»  Ye^. 

How  often  ? — I^any  timca ;  as  often  as  man 
and  wife  she  saw  them  in  bfd«  but  did  not  ^t 
them  ifi  bed  in  tho$e  two  months. 

Did  you  think  any  otherwise,  but  that  ibty 
had  been  man  and  wife?-^She  did  not  at  (int, 
but  afterwards  she  did ;  ^d  then  tli«|r  ^eptbfv 
within  dooi-s,  for  fear  she  should  tdl  it? 

Whither  did  the  duchefs  go  MW  that  two 
months  ? — To  Vaui^hall. 

How  long  did  she  live  thi^  ?«-rAbout  two 
years. 

Did  sir  John  Genxiaine  nso  to  come  and  katp 
company  with  the  duoboss  there  ?^— Yes ;  bs 
used  to  come  and  dine  with  her  sometiaics; 
and  he  lay  there  sometimes. 

What  conversatiQn  haii  sir  Jubn  CSerniaios 
with  the  duchess  at  Vauxhall  ?-^Thf?y  c^b- 
versfcd  together  as  man  and  wif«. 

How  long  ?-~SQmetimos  one  night,  sospe- 
times  two. 

How  often  di4  he  use  to  come  thither?^ 
Sometimes  twice,  sometimes  three  times  a 
\v?ek,  ai^d  sometimes  but  once. 

Had  they  one  bed,  or  two  ?— ^Bvt  one.  .     . 

What  nume  did  the  duchess  go  by  at  Vs^Xn 
hall?"— By  the  name  of  the  Udy  Beokman. 

What  kin  was  sir  John  Germaine  pretendei 
to  be  to  the  lad;^  duchess  ? — ^Her  brother:  isy 
lady  duchess  said  so. 

uid  you  go  with  them  to  Vauxhall,  or  nst? 
— She  wept  with  the  lady  duchess. 

Whose  servant  w^  you  there  ? — ^Lady  ds^ 
chess's. 

How  long  did  vou  serve  the  lady  dochets' 
— She  staid  with  her  till  she  went  to  MiDbaslu 

How  came  you  to  leave  their  service?— Tbey 
sent  her  away  upon  the  account  of  the  laic 
trial. 

Who  went  with  vou? — ^Mrs.  Sossonab, 
chambermaid  to  the  lady  duichesa;  and  Mr. 
Nicholas,  that  was  gentleman  to  aijv  Joba  Ger- 
maine. 

What  is  bis  naipc? — Ni^holai^  Qosi^. 

Who  took  care  of  your  passage  ?-^Ni€lMlM 
Hosier. 

Whither  was  you  ordered  tagOt?*-Ta  H«)< 
land,  to  the  Haj^ue :  tbey  paid  her  in  lull,  asd 
promised  fifty  liv res  besides. 

Was  any  part  of  it  paid?  and  by  wboei?'* 
She  received  it  i^  iouf  ^uart^rs,  frqcp  bis  lifo< 
Uier  Philip,  at  the  Ha^ue. 

Whose  broth«?r? — Sir  John  Gew*w*'**<*' 
thev. 

Who  hired  you  when  you  came  te^l&iS»l^ ' 
—Mr.  Briane's  wife. 

What  kin  is  she  to  sir  John,  Germsios?*-^ 
His  sister ;.  and  they  promised^  il'  ipf^^cs  di<l 
npt  go  for  the  duchess,  sbs  v<wU  cose^.  ^ 
Holland  bersell^  and  take  her  in((0^  her  ¥f^ 
again.  .       '  . 

Have  you  seen  sir  John  Germaine  and  ibe 
dvphess  liii  bed  M>getb«r  aft  MiU-beiik?-^ODct 
or  twice.  ...... 
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How  kogr  Iwdtlw  kfy  dnehcM  livfd  al.Hai- 
litDkertyoa  left  ber  ierT]oe?«^NiDe  mr  tea 
weeks. 

flow  OUDO  yoa  to  teo  them  in  bed  together  ? 
-^By  reaioii  none  wm  suffered  to  come  ioto 
the  room,  the  bed> chamber,  but  she  oad  aiio- 
llior  maid,  to  bring  peccaaaries,  as  water  to 
wash  their  hant^  and  to  ckan  the  room. 

Did  3rou  aee  them  at  their  midressing,  when 
they  went  to  bed  ?-^^e  undressed  then  her- 
sell',  and  saw  then  in  bed. 
.  Give  an  aooouat  how  yon  two  came  to  be 
^asitled  into  the  chamber,  and  what  you  saw 
there  P-*She  helped  them  to  bed,  and  saw  them 
go  to  bed  together. 

Saw  you  them  next  rooming?— Yea. 

On  what  oeoasion  came  you  into  the  cham- 
ber in  the  morning? — She  came  with  choco- 
late^ and  Water  1o  waah  their  hands. 

Did  yon  ever  see  Bf  r.  Nichoba  Hosier  there  ? 
T-"Y^  ;  he  did  the  busineas  that  she  did  when 
she  could  not  be  present;  he  was  valet  de 
ohambre. 

Was  be  ?alet  de  chambre  to  sir  John  Ger* 
matbe,  or  to  4he  dMcheas  ?--He  belonged  to  the 
dnehess  at  VanxhalU  and  afterwards  to  sir  John 
Germaioe. 

Came  he  to  sir  John  Germalne  belbre  the 
faid>  diichess  went  to  Vaoxhall,  or  not  ?— The 
dueheoa  was  at  Yanxhatt  when  he  caaoe  to  sir 
iohn  Gcrmaine. 

Wbo  lired  wiib  the  dneheaa  at  Vauxhall  ?— 
Sir  John  Germaine's  sister. 

Yfhm  hired  you?— Mrs.  Briane,  Mr.  Briane's 
wife. 

Was  there  no  other  rslatioa  of  sir  John  Ger- 
BMiBo's  that  ttved  there  besides?— Mrs.  Judith. 

What  Mrs.  Judith?  What  is  her  name?— 
She  does  not  know. 

What  kin  was  Mrs.  JudHh  to  sir  John  6er- 
maino  ?— Hie  sister. 

Did  the  duchess  use  to  go  to  no  ether  place  ? 
^Noiie  but  to  the  neighbouring  gardens,  to 
gather  flowers. 

When  you  were  at  Mill- bank,  did  you  ever 
see  tbe  duchess's  father?— She  hath  been  se- 
veral times  at  tbe  duchess's  ibtber's,  and  the 
lady  duchess  told  ber  father  and  mother,  that 
she  brought  ber  from  Holland;  she  dressed 
three  disMs  of  meat  by  order  of  the  duchess. 

W  ho  was  the  lady  duchesses  father  ?  W  here 
did  be  Kveh-He  bved  at  MiU-bank,  but  could 
not  teH  his  name ;  the  lord  Peterborough,  she 
says,  but  eould  not  think  oo  il  before  now. 

When  she  lived  with  Germaioe  at  the  Cock- 
pit, was  there  no  other  thai  lived  with  them  at 
that  tiiM  ?— Nobody. 

Did  sir  John  Gerroaine's  brolber-in-law  or 
ai«tor  lie  io  the  house,  at  auy  time?— Yes; 
when  they  eame  first  to  Engtaiid  they  used  to 
lie  there. 
'  Name  them? — ^Mr.  Briane^  and  hia  wife. 

Did  you  see  any  of  sir  John  GermaioeVre* 
lattons,  at  any  time,  in  tbe  room  during  tbe 
Itrao  that  the  dwehess  was  in  bod  with  him  ?— 
¥c8>  Mr.  Briane  and  his  wife. 

Was  air  John  Germasao  in  bed  at  that  time 
with  tbe  dttohoM  ?— Yea 
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Elianor  Faness  cross-examined. 

Q.  yVas  it  atVauxball  that  the  lady  duchess 
sidd,  that  Germalne  was  ber  brother  ?— j1.  Yes. 

Did  the  duchess  tell  you,  that  air  John  Gerb> 
maine  was  her  brother? — She  gave  it  out  among 
the  neighbours,  but  never  told  her  so. 

Was  you  cookmaid  ?— She  was  hired  ftr 
cookmaid. 

Did  you  contbue  to  act  as  cookmaid?— Yes, 
at  Vauxhall. 

Was  you  at  the  Cockpit  ?— She  used  to  clean 
tlie  rooms,  and  nobody  was  suffered  to  cone 
into  the  room  but  she,  Mrs.  Susannah,  and 
Nicholas.    . 

Was  there  no  other  woman  iii  the  boose  but 
yon  ? — ^Yes,  31  rs.  Susannah. 

Where  did  you  see  sir  John  Germaioe  an! 
the  duchess  in  bed  ?— At  Tauxhall. 

When  came  you  from  Holland  ?-— Abopt  Ave 
or  six  weeks  ago. 

Where  have  ycwi  been  since?—- She  doeo  not 
know  no  place  nor  street  in  London. 

How  came  you  over? — About  a  vear  and 
half  ago  she  n>et  Nicholas  at  Am%terdam ;  she 
asked  biro  how  he  did,  and  if  he  had  got  a  ^ 
place.    He  answered.  No ;  but  he  believed  be 
should  very  soon  have  one  in  England. 

VTbo  sent  for  you,  or  brought  you  over  froip 
Holland  tins  last  time? — ^She  met  Mr.  Nicholas 
about  a  year  a^o,  and  said,  she  had  a  great 
mind  to  go  and  live  in  England  again  ;  anil  he 
said,  be  would  get  a  place  for  her. 

VTho  sent  for  her? — Does  not  know. 

When  vou  came  over,  who  paid  your  pas« 
sage,  and  first  took  care  of  you  ? — Nicholas 
halh  given  her  what  she  spent  since. 

Who  brought  you  to  town  ?  And  who  fur« 
nisbed  you  with  money  ?  And  where  did  you 
land?  What  house  did  you  first  come  to T — 
She  landed  at  Gravesend. 

Who  received  her  there;  or,  ^ben  she  came 
to  town,  brougbc  her  to  any  place  to  lodge  at^ 
— Nicholas  brought  her  to  a  place  where  she 
was  secure. 

What  place  is  it? — She  does  not  know,  she 
never  was  in  London. 

Did  you  not. live  at  Vauiball,  and  at  sir 
John  Germaine's  house  in  the  Cockpit? — She 
was  no  further  than  those  houses  ;  she  means, 
she  was  never  in  the  city  of  London. 

Where  is  the  bouse  she  baa  been  at  these  six 
weeks  ?— She  cannot  tell  whereabouts  it  b. 

Was  you  not  sent  for  back  from  Holland  to 
be  a  witness?— No,  knew  nothing  of  it)  till 
about now  about  eight  o^  nine  weekoago. 

In  what  street  is  the  nouse  you  have  b^n 
at?— 1  cannot  tell. 

How  long  is  it  ^ince  you  went  into  Holland, 
since  you  left  the  duchesses  service  ? — ^About 
eight  years  ago. 

Did  you  never  tell  any  bodr  tbe  ooeasion  of 
your  going  over  ? — ^Yes,  in  Hollnod,  but  ao| 
here. 

To  whom  did  you  toll  ia?— To  ag^t  nnmy. 

Know  you  any  of  these  to  bo  in  England 
that  you  md  tell  it  to^ .'— Doea  not  know  any. 
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Did  yon  e?er  difloover  this  natter  of  your 
own  accord  f  or,  wai  you  asked  to  do  iir — I 
Mid,  I  would  tell  the  truth  if  I  were  aaked. 

Can  you  name  thepenon  that  asked  you  f*« 
Mr.  Nicholas. 

'Had  you  any  disoourse  about  ibis  matter 
about  eight  weieks  afi^  ? — When  I  asked  Mr. 
Nicholas  if  he  could  get  me  a  plaOe  in  Eng- 
^    land,  I  told  him,  I  would  say  th^  truth. 

What  discourse  had  you  wi^  Mr.  Nicholas 
about  it  P— I  asked  Mr.  Nicholas,  whether  there 
was  any  dangler  of  any  such  thing  ?— He  said, 
he  knew  nothing  of  it. 

Did  yon  eyerdftco?er  that  you  were  sent  out 
oat  of  the  way  into  Holland  ? — No. 

Whethei:  you  and  this  gentleman  that  in- 
teiyrets  hare  not  talked  most  of  this  matter 
ben>re  you  came  hither  f — -No. 
^  Who  bare  you  talked  to  about  this  matter, 
sbce  you  came  into  England,  besides  Nicho- 
las ?— Nobody. 

Are  you  a  single  woman^^r  a  married  wo- 
man P— A  single  woupan. 

The  Dukes  Coumtel. 

Q.  Was  it  your  business  to  look  after  the 
chamber,  to  keep  the  door  constantly,  or  on 
what  occasion  ? — A.  I  used  to  Wash  the  duch- 
ess's doaths,  and  bring  them  to  sir  John  Ger- 
maine's  house,  and  keep  the  upper  rooms  clean, 
where  sir  John  Germaine  lay. 

Did  Susan  go  orer  with  you  into  Holland, 
and  come  back  with  youP^^Mr.  Nicholas 
brousht  me  into  a  room  where  she  was  kept, 
and  I  stayed  a  while  with  her. 

Did  Susan  go  with  you,  and  come  with  you 
again  ? — Nicholas,  and 'Susan,  and  f ,  were  m  a 
rooqn  together,  and  Mr,  Germaine  came  erery 
night,  when  the  house  was  broke  up,  and  told 
us  what  passed. 

Did  Susan  go  to  Holland  with  you  ?  Whe- 
ther did  YOU  g^  before  Nicholas,  or  with  him  ? 
•— Sir  Jonn  Germaine  ordered  Nicholas  and  she 
to  go  into  Holland,  and  Nicholas  went  with  her. 
(Signed)      Elunor  Vaness. 

DiPOsmoNs  or  Nicholas  Hosieb. 

Fehvaty  3S. 

{Nkholat  Hotter  sworn.) 

Q.  Whether  he  knows  sir  John  Germaine 
and  the  duchess  of  Norfolk  .^— J.  Yes,  Sir,  I 
understand,  I  know  both. 

How  long  have  y«m  been  acquainted  with  sir 
John  Germaine,  and  upon  what  occasion  7— 
The  first  he  came  to  know  him  was  in  Suffolk- 
street. 

Whether  e?er  he  was  a  seryant  to  him  f — 
Yes;  I  was  a  serrant  to  him  there. 

When  was  it  you  first  came  into  sir  John 
Germaine's  serrice  ? — It  was  above  half  a  year 
before  king  James  went  away. 

Did  yon  live  with  sir  John  or  the  duchess  ? 
^   With  sir  John  (Bermaine. 

Wliere  did  he  dwell  at  that  time  ?— He  had 
lodgings  at  the  GoMeo  Ball. 


Was  yon  with  him  afterwaris  when  he  was 
at  the  Cockpit?— Yes ;  and  I  Used  with  him 
at  the  Cockpit  too. 

At  that  tune  did  you  know  the  docben  of 
Norfolk  P— -I  kn^w  her,  becaose  they  told  me 
she  was  so. 

Was  there  any  lady  that  lived  with  sir  John 
Germaine  at  the  Cockpit  ?— At  that  time  there 
was  Mrs.  Bnane,  sir  John  Germaine's  sisker. 

Was  there  any  body  else  used  to  lodge 
there  ? — ^There  was  none  there  but  her  at  firrt. 

Was  there  any  other  afterwards  ?—>Yes, 
about  two  or  three  months  after  be  was  there ; 
but  I  don^t  justly  know  how  long  afterwards. 

Who  was  there  then  ?— There  was  his  saiter, 
by  name  Mrs.  Judith  GermaiQe. 

Do  yon  know  any  thing  about  the  duchsai 
of  Norfolk  at  that  time  P— Yes. 

What  couTersatkm  had  snr  John  Germaine 
and  the  duchess  of  Norfolk  P-.-Sbe  was  in  the 
house,  and  they  eat  and  drank  together,  and 
by  together, 

W^re  was  that  ? — At  sir  John  Germaine^ 
house,  next  the  Cockpit. 

How  came  you  to  know  they  lay  together  ? 
—Because  I  was  his- valet- de  cbambre,  aad 
helped  to  undress  and  put  him  to  bed. 

Where  was  the  duchess  at  that  time  ?— 'Hie 
duchess  was  sometimes  a  bed,  and  sometisDes 
not,  according  as  he  came  home,  eariy  or  hts. 

How  long  was  the  duchess  with  sir  John 
Germaine  at  the  Cockpit  ?— She  was  at  the 
Cockpit  before  I  came  there. 

Whether  he  went  from  sir  John  Germaine's 
ser?ice,  after  he  came  to  live  there  ? — ^He  left 
his  service  several  times. 

When  was  the  first  time  he  went  from  ar 
John  Germaine's  service  P— The  fint  timehs 
left  his  service  was  in  Suffolk  street. 

How  long  was  it  before  he  came  to  lire  with 
him  again  P— He  came  into  bis  service  agaio, 
the  summer  after  tbu  present  king  eame  inis 
Snglaod.  ^ 

What  time  of  the  summer  was  it? — ^Hecu« 
not  justly  tell  that. 

Whether  the  duoheM  was  there  before  be 
came  to  the  Cockpit,  or  not  ?— She  was  that 
before. 

Bow  k)ng  continued  she  there  ?— About  fif- 
teen days  after  he  came  to  sir  John  Germsine. 

In  what  manner  did  sir  John  Germaine  and 
the  duohess  live  there  during  thoae  fiftsea 
days?— He  says  he  hath  already  explained 
that  before,  he  used  to  undress  him  and  pat 
him  a- bed  together  with  the  duohess. 

Where  did  the  duchess  live  after  she  weat 
from  sir  John  Germaine's  house?  She  weat 
and  dwelt  at  Vauxhall. 

By  what  name  did  she  go  when  she  was  st 
Vauxhall  ?— She  went  by  the  name  of  my  Jady 
Beckman. 

W  hether  he  went  with  her,  or  continued  is 
nr  John  Germaine's  serviceP-*He  went  widi 
my  lady  duchess  for  some  time,  by  sir  John 
Germaine's  order ;  be  was  sbmeiimea  with  tbs 
oney'SBd  sometimes  with  the  otlier;  son 
one  paid  him,  and  sometimesthe  other. 
4    ' 
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Wbetbar  sir  John  Gerawiiie  went  taVanx- 
kall  ? — He  ctine  there  sometimes  ;  he  has 
seen  him  there  several  nights. 

Whether  he  sUyed  all  night  there  f--Some- 
times. 

Whether  he  was  alone,  or  any  body  was 
with  himf — ^There  was  somehody  lay  with 
faim. 

Who,  upon  his  oath  ?— Madam  the  duchess, 
madam  Becfcman. 

How  know  you  that? — Because  be  un« 
dressed  him  when  they  lav  together. 

How  often  was  that  ? — He  cannot  justly  say 
how  often,  but  it  was  several  times. 

What  service  was  he  in  when  he  went  out  of 
England,  and  upon  what  occasion  f — ^Heleft 
sir  John  Germaine's  service  at  that  time  when 
the  trial  was  depending  between  the  duke  and 
the  duchess  of  Norfolk, 

By  whose  order  did  you  leave  that  serrice  ? 
— tfe  desired  leave. 

'  How  came  you  to  leave  that  service  at  that 
time? — Because  he  was  afraid  he  should  be 
obliged  to  speak  the  truth  of  what  he  had  seen. 

Whether  any  went  with  him,  and  who  went 
from  their  service  when  he  weot? — ^Tbcre  were 
two  servants  of  the  duchess's. 

What  was  their  nameaf — One  is  called 
Sosannah  Bamngton,  and  the  other  Elianor 
Vaness. 

Whither  did  they  go  ?— He  waa  ordered  by 
sir  Joho  Germaine  to  hire  lodgings  for  them, 
where  they  should  be  unknown  and  private. 

What  was  the  reason  why  they  should  be  in 
private? — He  knows  no  other  reason,  but  the 
difference  before  the  oariiament  betwMo  the 
duke  and  duchess  of  Mrfolk  ;  he  waa  obliged 
to  take  the  lodgings,  because  the  wind  waa  con- 
trary for  them  to  go  for  Holland,  and  took 
private  lodgings  for  them  by  the  order  of  sir 
John  Germaine. 

What  became  of  Susannah  Barrington  after 
tliat? — She  sta;jred  about  three  weeks  with 
bim,  and  then  sir  John  Germaine  came  and 
fetched  her  back  agam,  and  where  he  carried 
ber  ha  does  not  know. 

What  became  of  Vaness,  and  yourself  after- 
warda  ?— When  the  wind  fiivoured,  we  passed 
the  seas. 

What  time  of  the  yen  was  it  ?— It  waa  about 
Easter  that  he  came  mto  Holland.      . 

What  time  he  went  from  his  service,  and 
waa  ordered  to  be  private  ?^1t  waa  about  the 
time  of  the  trial. 

Whether  he  hath  any  paper  under  sir  John 
Germaine's  hand  Ibr  hia  diacharse  ?  We  do 
not  ask  it,  but  only  to  refresh  hia  memory. 
[The  paper  waa  dated  8ih  of  February,  1693, 
reckoning  the  year  to  b^n  the  first  of  Ja- 
nnary.]  Whether  that  was  the  time  he  left 
the  duchess's  service P— Yes,  about  six  or  eight 
weeks  after  he  went  to  sea. 

Where  did  yon  stay  in  the  mean  time  P— In 
the  Minories  near  the  Tower. 

How  came  yon  to  stay  there  so  long  after 
you  were  out  of  service,,  before  you  went  be« 
yond  sea  ?'— Because  the  wind  was  contrary. 


Who  went  orer  with  him  ?  What  became 
of  Elianor  Vaness  P— She  went  with  him  to 
Holland. 

Who  bare  her  chaiges  thither? — Sir  John 
Germaine  gave  him  aeven  guineas  to  pay  for 
the  ezpences  that  he  was  at  here,  and  to  cross 
theses. 

How  long  after  that  he  continued  in  Hal- 
land,  before  be  came  into  England  P — He  did 
not  stay  long  in  Holland,  but  went  into  his  own 
country. 

How  long  was  it  before  yon  returned  to  Eng- 
land P — The  summer  following. 

Waa  he  sent  for  over  into  Engfamd,  and  by 
whom  P — ^Yes,  sir  John  Germaine  sent  to  him 
often,  by  himself,  and  by  bis  brether  in 
Holtond. 

When  be  came  over  in  the  summer  IbUow. 
ing  (in  ninety-two)  whose  service  did  he  come 
to  P — He  returned  to  sir  John  Germaine. 

Where  did  he  live  at  that  time  P— Where  ho 
lives  at  present,  at  the  Cockpit. 

Whether  after  he  came  back  in  the  year  169f , 
he  observed  any  coovorsation  between  sir  John 
Germaine  and  the  duchess  ?— Yes ;  he  saya 
he  saw  tfiem  come  together  at  their  house. 

What  more? — He  agam  then  kaw  them  a« 
bed  together. 

Where? — In  the  house  of  sir  John  Ger- 
maine. 

How  often  may  that  be  ?— -He  cannot  justly 
tdLhow  often. 

Whether  it  was  often  or  not  P— No,  he  cannot . 
say  very  often. 

When  was  the  last  time  he  ever  saw  them  a- 
bed  together  ?— The  last  time  he  saw  them  a- 
bed  wasliot  at  the  Cockpit. 

Where  then  ?— It  was,  at  the  duchess's  own 
house,  where  as  he  believes,  she  lives  still. 

Whereabout  in  the  town?— It  was  upon  m 
comer  of  the  paik,  near  my  lord  of  Ozibrd'a. 

How  long  since  he  saw  them  last  a-bed  to- 
gether?—He  cannot  justly  tell  the  tune,  It 
was  about  two  or  three  months  before  he  went 
away. 

Did  he  mean  the  first,  second,  or  third  time  ? 
— It  was  two  or  three  months  before  he  went 
away  the  last  time  P 

In  what  year  did  he  go  away  the  last  time  ? 
[Let  him  kick  upon  any  note  he  hath  to  refinesb 
bis  memory.]  f  Accordingly  he  looked  upos 
a  paper.]— It  is  tke  97th  of  April,  1696. 

Did  yon  go  away  then  the  last  time?— Yes» 
he  says  that  it  was  the  last  time  he  left  hia 
servke. 

How  long  before  that  did  yon  sea  them  a- 
bed  together?— He  says  it  was  about  two 
montha  and  a  half  before  he  left  the  serviee. 

When  my  lady  duchess  lived  at  Vaux-haU, 
whether  he  can  name  any  body  else  that  waa  a 
servant  in  the  house  at  that  time  f— Yes,  there  * 
was  one  Elianor  Vanass. 

What  servant  waa  abeP— She  hK>ked  to  the 


Whether  he  has  seen  her  in  the  chamber 
when  the  duchcm  wu  a-  bed  there  P— -Yes,  very  . 
often. 
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How  came  she  that  was  cook-maid  to  be  In 
the  chamber  ?-*He  Mys  he  cannot  tdl  the 
reason  or  what  business  she  had  there ;  but 
there  she  was  for  one  thin^  or  other,  best 
kDOWQtohsnelf;  hedoes  ootknow« 

Whether  when  the  dachess  was  at  Van- 
hall,  any  relations  of  sir  John  Germauie  came 
to  her  there  ?--' 
her. 


he  at  thai  tin^r-^Re  was  in 


*Yes,  they  would  come  and  see 


Who  were  they? — ^Mrs.  Brieone  and  Mrs. 
Judith ;  he  says  he  does  not  remember  that 
Mm.  BrisuK  has  bin  there,  bat  Mrs.  Judith 
has. 

Whem  it  was,  and  upon  what  occasion  he 
met  with  BUanor  Vaness  after  he  carried  her 
oter  into  Holland  ?— 1  met  her  in  Amsterdam. 

Whether  he  came  over  into  England  with 
her,  and  upon  what  occasion  ? — I  met  her  at 
Ansterdam ;  and  she  asked  om  what  busineas 
I  had  there,  whether  I  had  a  master ;  and  1 
said,  no. 

When  was  that  .^-^About  a  year  and  a  half, 
tohia  remembrance. 

Whether  he  csaw  over  with  her  the  last 
tiase  F-^Yes ;  he  came  over  mte  England  with 
her  in  company,  about  six  or  seven  weeks  since. 
.  Whaes  hoashe  bee«  since  he  came  into  Eng- 
land ? — She  was  in  lodgings. 

Wleie? — He  pat  her  into  privcate  lodgings, 
that  she  should  be  secure. 

Why  did  yea  put  her  into  private  lodgings  P 
—Because  he  was  afraid,  in  the  circumstances 
that  heia  now,  that  somebody  might  give  them 
•ome  affront,  or  do  them  an  mjury ;  aikd  there- 
fott  he  thoogfat  it  best  to  be  m  some  place  of 
aecsudty^ 

What  particular  reaaan  had  he  why  be  should 
take  private  lodgings,  or  halve  that  fear  upon 
him  ? — He  a^s,  that  when  he  was  hut  here, 
sir  Jofam  6eriuaine  came  up  one  night  in  a 
freai  passiea,  and  awote,  and  said,  semebedj 
wmdd  betmy  him. 

I  desire  be  might  repeat  that  agaii^P— 8ir 
John  Germaine  caose  one  night  np  stairs  and 
aaid,  that  Nicholas,  this  rogue,  would  betray 
hhs. 

.Who  was  thatP — He  si^s  it  was  one 
Nicholas  Rushett,  that  servecf  him  ov  balh,  be 
cannot  teU,  but  he  was  in  his  serviee ;  that  be 
'^  heard  these  fiords,  and  that  he  thought  m  these 
daoumslanoes,  the  secvreat  way  would  be  to' 
take  private  lodgings.* 

.  What  brought  him  into  England*  the  last 
Jine  P  WhetMs  he  was  spoke  to  to  eorae^  and 
for  what  purpose? — He  says,  that  about  two 
or  three  yeara  ago  he  happened  to  meet  with  a 
liiand,  and  he  desired  him  if  be  heard  of  a  good 

SseforMm  in  England,  to  let  him  know  of  it, 
he  wonkl  go  and*  serve  there  again. 

WhcCber  be  was  spoke  to  to  come  oTer,  or 
vasa  BUanor  Vaness  spoke  to)  and  what  was 
the  occasion  P — My  lord  asked  him  if  he  woaM< 
apeak  the  trutb,  and  do  him  any  service ;  md 
whether  h^  would  bring  this  girl  along  with  him. 

Wte  waa  it  that  spoke  t»  hiarP— My  lord 
dofce  and  my  k>rd'  Howard . 

When  was  thatP— It  waa  about  a  year  ago« 


Where 
London. 

Did  he  go  over  of  bis  own  accord,  or  waa  he 
aent  into  Holland ;  who  it  waa  t^t  aent  him 
over,  and  for  what  P--lt  was  a  friend  of  bis  ac- 
qnaintonce,  that  be  desired,  in  caae  be  heard  of 
a  place,  to  s^  for  him. 

Who  sent  for  Elianor  Vaness  over? — He 
says,  that  after  he  had  promiaed  my  lord  dake 
and  lord  Howard  to  speak  the  truth  of  what  he 
knew,  they  deshwd  bun,  that  if  he  met  with 
Elianor  Vaness,  to  desire  her  to  come  over,  and" 
speak  the  truth  of  what  she  knew. 

How  long  after  did  yoo  meet  with  Elianor 
VaneasP-^lt  is  about  twelve  months  since  f 
met  with  her. 

When  W88  the  first  time  that  be  spoke  te 
Elianor  Vaneas  about  her  coming  over  to  speak 
the  troth  P — It  is  about  a  year  since. 

How  k)ng  is  it  since  they  resolved  to  oome 
over  ? — About  twelve  months. ' 

Whether  he  was  aequamted  with  Elianor 
Vaness  before  he  met  with  her  in  sir  John 
Oermaine's  service  P — He  says  never. 

You  say  yon  went  ftt>m  sir  John  Gemaine's 
service  in  SuMk-strset,  and  voo  say  when 
you  came  to  him  again  he  liven  in  the  Cock- 
pit; did  you  find  Elianor  Vaness  there  thenf 
— He  says  he  found  her  at  the  Coekpit. 

When  he  waited  on  sir  John  Oermaine  in 
bis  chamber,  who  watted  on  the  duchess  in 
her  chamber  P— There  was  one  Snsannali  Bar- 
ringtmi,  and  Elianor  Vaness. 

But  who  waited  upon  her  in  her  chamber? 
—Susannah  Barringlon  did,  to  dress  her. 

Whether  he  had  seen  any  of  sir  John  Ger- 
nmioe's  relations  in  the  chamber,  when  this 
lady  and  sir  John  Germaine  were  a-bed  toge- 
ther?—Yes. 

Name  them.— He  says,  be  saw  Mrs.  Bri* 
enne  and  Jl'Ir.  Daniel  Germaine  there. 

Did  you  see  Hrsw  Judith  there  P — He  does 
not  remember  that  lie  saw  Mrs.  Judith  in  the 
room  while  they  were  ar-lied  together ;  bnt  the 
other  he  hath  seen  when*  they  were  a-bed  to- 
gether, but  at  different  times. 

Whether  ever  he  hath  aeen^  the  duchess  at 
any  ether  place  P — He  has  been  at  the  chapel 
with  her,  and  elsewhere. 

WhtfreP— At  my  lord  Peterborough's,  and 
in  her  own  house. 

Cfogf  Rxamimed, 

I  denre  he  may  reduce  this  to  a  certainty, 
what  time  he  went  out  of  England,  and  latk 
upon  his  noto  again.  fHe  hx>ked  upon  bis' 
note,  ani  it  was  dated  8th  February,  I69t. 

Hew  Itmg  after  this  went  he  out  of  Eng- 
land?— He  went  away^as  soon  as  Ae  wind 
was'favourahle. 

Can  he  reoolleet  the  timeP— H^aajra  it  wss 
aome  time  before  Easter,  for  he  came  into  Hol- 
land about  Eastor. 

When  be  told  his  gmde  the  dTike  of  HorfoO: 
and  lord  Howarff  he  would  be  true  to  them, 
whether  he  vras  in  any  service  at  tfatt  Hmef— 
No,  he  was  io  ito  aemoe  at  thartiBEK. 
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How  loBif  Itaid  ba  been  out  of  employ  P^-He 
IittDOiieyet  ' 

Bm  how  loD|^  Iwd  lie  Imb  out  of  employ,  or 
Krriee,  before  he  meke  this  proposal  to  the 
dake,  or  my  lord  Howard?— He  says,  he  went 
away  ahootthe  f7th  of  Jone.  • 

Is  it  the  same  year  his  paper  speaks  of,  that 
he  spake  to  my  loid  duke? — No,  it  was  not ; 
he  spake  to  my  lord  diike  about  twebe  months 
ago. 

But  bow  Vmg  had  he  been  oat  of  senrice 
when  be  spake  to  my  lord  doke?  When  did 
he  leave  air  John  Germaine  the  last  time? — It 
is  about  three  years  and  half  ago ;  it  will  bo 
lour  years  in  Jnne  next. 

Has  he  been  in  any  senrice  since  that  time  ? 
—No,  he  has  not. 

How  has  he  fived  ainee  then  P— He  says  he 
has  something  of  hia  own  in  bis  own  country, 
vpon  which  be  umv  sobsist  some  time. 

I  think  be  said,  be  saw  sir  John  Germaine 
and  the  duchess  in  bed  together,  in  the  house 
where  she  now  lives  P— Yes. 

Then  f  desire  be  will  tdl,  if  he  known  apy 
ef  the  duchess's  servants  tbat  were  abont  her 
at  that  time?— Yes,  be  does. 

Then,  that  be  wiH  name  them  P— Henry 
'  Kcemer. 

What  is  become  of  htm  P — lliey  told  he  waa 
dead ;  and  there  was  Snsan  Barrington. 

I  desire  he  will  tell  of  some  of  the  aerrania 
tbat  lived  with  the  ducbcas  at  that  time,  be- 
sides that  person  that  is  dead,  and  the  other 
which  ia  ffooe  beyond  sea,  as  they  say  P 

[Mr.  Northey  answered,  We  do  not  say  idie 
is  gone  beyond  sea.]~He  does  not  know  any 
ether. 

Then,  that  be  wiH  teR  what  montli  be  saw 
them  in  bed  together?— He  cannot  remember 
tbe  month,  or  the  day ;  hot  if  they  will  adc 
him  tbe  reason  why  he  remembers  it,  he  will 
tell  it  them. 

If  yob  can  come  to  any  certainty  about  -the 
time  of  the  year  or  the  month  P — He  cannot 
Bay  tbe  month,  or  any  particniar  time. 

What  servant  be  saw'  in  the  bouse,  or  who 
let  him  in  P — He  had  himself  tbe  key  of  tbe 
lower  room,  and  could  come  in  when  be  pleased. 

Whose  servant  was  be  at  this  time  he  speaks 
of?  Whether  he  was  a  servant  to  the  docbeai 
or  to  sir  John  Germaine? — He  waa  servant  to 
air  John  Germaine. 

He  waa  aay ing  be  eonU  tell  a  reason  to  fix 
tbe  time,  let  bim  recollect  himself  of  tbe  time  ? 
^He  cannot  remember  the  time,  but  be  came 
into  tbe  room  to  bring  a  clyster,  and  he  was 
desired  to  stay  a  little  tiH  my  lady  ducbesa  got 
up. 

That  be^may  be  positive  whether  bie  bad  a 
key  to  the'lower  room  of  tbe  duchess's  house  ? 
— He  says  be  had  a  key  of  the  door  tbat 
goes  into  the  park,  and  he  could  come  into  tbe 
house  by  it ;  for  it  was  tbe  key  of  the  bouse. 

What  servant  was  it  tbat  brought  him  up, 
for  that  key  only  let  bim  into  thelower  room  P 
— Stometimes  Susan  BarxiogtOB,  and  lometimei 
Henry  Keemer. 
¥0L.  Xill, 
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What  mm  the  tody  doehcsa  lay  ih  P' 
a  room  that  looks  into  the  park. 

It  ia  not  a  grodttd  room,  I  msff^m  ?— No,  it 
is  up  stairs. 

How  many  ahnieaP— He  cannol  tell  what 
degree  it  was. 

Betdg  asked  that  qoeeien  agam  upon  the 
reading  his  depositions,  he  says  he  cannot  tell 
bow  many  sleriea;  but,  if  von  please,  be  will 
describe  tbe  coming  into  the  room  as  well  as 
he  catf . 

Describe  tbe  coming  into  tbe  room  P— That 
aa  yon  come  upon  theleft  band,  there  is  a  way 
to  go  into  tbe  Jncbess's  room ;  when  you  hav8 
patacd.the  little  chamber-door,  you  go  into  a 
ptoce  full  of  chtaa ;  and,  after  that,  you  come 
to  the  d^bess's  bed-cbamber.  On  the  other 
side,  g^ing  up  stairs,  there  is  a  little  roomi 
'  where  SKisan  told  him  she  lay :  and  afterwards 
yon  eooM  into  a  room  where  the  clitmney  is, 
as  he  thinks,  on  the  right  band,  and  he  tbinka 
there  are  two  windows  that  look  into  tbestreeti 
he  ia  not  very  certain  ;  and  in  tbe  h>om  upon 
the  left  haad  there  is  a  door  mto  a  great  room, 
and  from  tbat  great  room  you  can  go  into  the 
Mt  duchcaa^s  room.  It  was  so  at  that  time^ 
to  tne  best  of  bis  remembrance. 

How  many  rooms  are  there  upon  a  HoorP*^- 
There  are  a  matter  of  four  rooms  upon  a  floor. 

Whether  he  has  spoke  with  any  body  that 
he  knows  is  acqoainted  with  this  house  since 
be  waa  examined  here  before  P«--He  says  he 
has  apoke  to  nobody  since,  that  has  given  him 
any  account  of  tbe  house. 

Which  side  of  tbe  park  does  tbe  wmdow  of 
my  lady  duchess's  room  look  into  P — ^Towards 
the  pond  where  tbe  brass  statne  is. 

Does  tbe  bed  chamber  look  towards  the 
brass  statne  P— He  durst  not  go  to  look  out  at 
the  window  for  fear  of  bang  discovered,  but  he 
could  see  tbe  water. 

Whether  be  knows  the  Horse-goardsP— Yes. 

Whether  be  knows  Arlington  nousep — Yes. 
'  Whether  the  window  does  look  towards  Ar- 
lington-house, or  tbe  Horse-^rds?— Hebath 
beoi  there  several  times,  but  it  was  not  his  bo- 
siness  to  go  to  tbe  window;  but  when  he 
was  in  the  room  he  could  see  the  water. 

Whether  he  conld  tell  which  way  the  win- 
dow looked  ?— He  did  not  live  in  the  house, 
but  went  there  sometimes  upon  messages ;  and 
when  he  waa  there,  it  was  not  his  business  to 
go  to  tbe  window,  but  he  could  see  the  water 
when  he  was  in  the  room. 

Whether  the  window  was  on  that  side  of  tbe 
little  door  that  he  came  in,  or  on  the  otheraide  P 
— Upon  tbe  left  band  comins  in.  fie  says  be 
has  explained  himself  as  to  the  entermg  in,  and 
he  can  say  no  more  to  it. 

Was  it  one  or  two  pair  of  stairs  that  tbe 
dnchess  lay  P— He  cannot  be  positive,  whether 
one  or  two  pair  of  stairs. 

Who  brought  him  up  tbM  time  he  brought 
the  clyster?— Susan  Barnngton. 

Who  told  bim  at  tbe  Cockpit,  it  wu  the 
dnchess  of  Norfolk?— Sir  John  GermainSi  her- 
self, and  tba  whole  hoosa  told  him  so.* 

40 


1299]         12  WILLIAM  m.     Pr^ceedhitbaxoun  the  Duke  ^^NorfUk     [1300 

Did  be  before  tbu  time  know  a^diicheaf 
—No. 

Did  wi*  never  see  other  women  there  be- 
■idee  this  lady  ?—Yef. 

Did  yoa  know  all  the  mi  that  yoa  paw 
there  ?— No  be  did  not  know  them  ail. 

Whdher  be  waa  not  told  the  net  of  the  wo- 


men were  of  great  qnarihr  too  ?-^He  never  i 
told  80,  nor  did  he  in&rm  himielf  whether 
thevwereorno.   . 

At  Vaoxball  and  at  the  Cock-pit,  I  ihiok,  he 
epake  aa  if  he  uodretaed  sir  John  Germaioe 
ai|d  the  ducbees ;  whether  he  nndreeBcd  them 
.  both  f-^Not  tbe  ducbeofl.  I 

What  vear  was  it  they  were  at  Vaniball  f 
—It  was  V^re  he  went  to  Ireland,  and  aAer 
,he  pune  from  Ireland  i  but  he  cannot  preeisely 
telJihTtime. 

Whether  be  has  been  in  any  serriee  since 
1696,  when  he  led  sir  John  Gennaine'a  P— No. 

Whether  when  be  came,  about  n  ye%r  agOf 
ipto  England,  tliere  was.  application  made  to 
him  in  order  to  make  adisoovefy  f  or,  whether 
he  offered  of  himself  to  make  it  fr-He  never 
did  offer  himself. 

Who  was  it  that  first  asked  bim  the  question  ? 
'  It  was  my  lord  Howavd. 
.  Where  did  you  meet  my  lord  Boif  ard  P;  and 
upon  what  occasion  P— He  aaya,  that  it  waa 
that  perMo  tbat  be  bad  addressed  bimaelf  to, 
to  get  bim  into  aervice  here,  tbat  was  tbe  oocaF 
.  sion  of  tbeut  meeting  together. 

Didyou  know  tbe  lord  iloward  before  P— No. 

Where  was  the  place  they  met  P— He  called 
him  to  bia  house. 

My  lord,  or  that  person  P-»He  says,  that 
person  to  wbich  he  addressed  himself  to  get  a 
pJace,  told  bim  he  bad  found  one. 

Name  that  person P— Richardson. 

Where  does  he  IIto  P— I  don't  know. 

Were  you  acquainted  with  him  beforeP— 
Yes* 

Where  had  yon  been  acquainted  with  himP 
.  "^At  London ;  it  iaa  woman. 

Whether  he  can  deocribe  the  room,  or  tbe 

furniture  of  the  room,  where  tbia  noble  lady 

.  and  air  John  Germaioe  were  a- bed  together, 

where  ahe  Uvea  now  P— He  cannot  remember 

my  tbingof  tbe  furniture. 

Was  it  hung  or  wainacoted  P— He  aaya,  he 
'  cannot  tell,  and  yet  waa  there  oi\en. 

Pray,  who  waa  the  clyater  for  P— For  Mr. 
Germaine. 

Where  was  it  to  be  administered  P— A-bed. 

Who  waa  a-bed  P—jMy  lady,  ducbeaa  waa 
a-bed  too. 

Was  it  to  be  adminiatered  at  the  aame  time 
aa  he  and  the  ducbeaa  were  a-bed  together  P — 
No.    ' 

Waa  the  ducbeaa  there  P— He  laid  the  ay- 
finge  to  the  fire-aide,  till  auch  time  as  the 
duchess  rose. 

Apothecaries  are  exact  in  point  of  time  in 
nudung  their  bills  P— He  says,  I  composed  the 
clyster  myself ;  but  be  did  not  compose  it  at  the 
duchess's  house,  but  at  Mr.  Germaine's. 

Did  yousuy  with  sir  John  Gennaine  fill  all 


wps  over  ? — No ; .  as  soon  aa  he  bad  given  it 
him,  be  went  home  to  Mr.  Germaine's  bouse. 

Whether  be  pretends  to  speak  of  any  other 
time  he  saw  the  duchess  in  bed  with  him  at  her 
bouse  in  Duke-street,  but  when  he  carried  bim 
the  clyster  P— Yes,  ray  lord,  he  saya  he  has. 

Let  him  tell  tbe  tmieaajid  circumataoces. 
-^He  aaya»  he  cannot  ?ery  well  remember  the 
timea,  but  be  bad  aometimea  buaineaa  there,  to 
bring  and  carry  lettere. 

When  waa  that  time  of  the  dysier  F— It  wu 
about  two  months  before  be  left  them. 

Waa  tbat  the  laat  time  be  aaw  them  toge- 
ther P— That  waa  tbe  last  time. 

How  long  before  that  did  he  see  them  t»- 
getherP— Ix)ng  before  that  time,  in  the  suae 
bonae. 

He  aaya,  he  has  seen  snr  John  Gennaine  and 
tbe  dupbess  in  bed  together  elsewhere.  Did 
he  never  see  them  in  bed  together  at  tbe  Mitt- 
bankP— He  baaseen  them  there  two  or  tbiee 
times  a-bed  together. 

When  did  your  master  order  you  to  prepus 
a  clyster  P — He  bad  order  to  come  and  wait  for 
Mr.  Oermauie  at  tbe  ducbeas's  ;  and,  tbat  Hr. 
Germaine  coming  to  the  ducheaa'a  lale,.he  or* 
dered  bim  to  bri^the  clyster  next  morning. 

At  what  time  be  came  the  next  moreiog?— 
He  bad  order  to  bring  it  at  9  o'dook,  and  be 
broufrbt  it  at  the  appomted  boor,  and  waited  ia 
the  Ettle  room  where  Soaan  waa  till  be  wai 
called  in. 

He  aaya,  he  waited  for  aur  John  Germaifle, 
by  hia  ordera,  at  tbe  ducheaa'a,  until  it  wai 
late;  wbich  of  theducbeas'a  aenrants  did  be 
keep  company  with  P— He  saysy  be  reotonben 
wery  well  it  was  Mr.  Keemer. 

Whether  that  time  that  be  saw  Mr.  Ger- 
maioe and  the  duchess  in  lied  together  at 
MiU-hank»  if  it  was  after  tbe  first  time  he  wai 
sent  out  of  Ei^and,  when  the  bill  was  depend- 
ing  before  tbe  lords  P — It  was  after. 

What  year  did  you  aee  them  a-hed  together 
at  Mill-liankP— It  waa  a  day  or  two  before  Mrs. 
D'Avenant  died.  A  day  or  two  before  ibt 
died  Mr.  Germaine  came  to  Mill-bank,  asd 
ataid  there  about  eight  day  a. 

Nico&a  Hadssoi. 

Dbvootioms  of  WnxuM  Batlt. 

Itbruary  S5. 

{WaUcm  fioyi^flwoni.) 

Q.  Do  yon  kpow  sir  John  Germaine  and  the 
duchess  of  Norfolk  P— if.  Yea. 

Was  you  servant  to  sir  John  Germaine  f-- 
Yes.     ' 

In  what  capad^  ?— Three  veais  I  wsr  bii 
livery,  and  three  yean  I  was  nis  steward. 

Wnen  did  you  first  come  to  live  with  hiia.^ 
—Three  wedu  before  the  lung  waa  crowned. 

Was  there  any  conversation  between  air  Jobs 
Germaine  and  the  duchess  of  Norfolk  ?  Do 
ye  know  that  they  lived  tontber,  or  kept  ooai* 
pany  one  with  another  P-hNo  ;  1  never  knee 
them  live  togeChiri  bul  leca  tbtm  ketp  con- 


1»1] 


and  kis  Duckets  J  jbr  h'DiMte^' 


A.  D.  170a 


naofi 


panj  ttmtber,  Wt  i^er  nw  m  j  mci?tlUy  tw- 
4weeii  tben. 

Where  law  you  them  in  Mmpftay  together  f 
—I  Mw  them  iQ  company  in  my  master's 


How  looff  afo  ? — Abent  five  years  ago. 

Where  did  yonr  master  tben  live?— fie 
Sred  tben  where  he  does  now. 

Did  the  duchess  of  Norfolk  ever  lie  there  ?— 
Ncrer  to  my  knowlei^. 

What  was  the  time  she  usually  came  there  P 
—Commonly  in  an  afternoon. 

How  often  have  yon  seen  her  there  f — Two 
or  thrse  times. 

At  what  time  did  ahe  use  to  come?  and,  at 
what  time  did  sbe  use  to  go  away  f — Hhe  used 
10  come  there  aboat  ibur  or  fire  o'clock  in  the 
afternoon,  and  might  stay  there  about  two  or 
three  hours. 

You  are  upon  your  oath,  and  pray  tell  whe- 
ther you  ever  saw  tbem  in  bed  together? — By 
all  that  is  good,  I  never  saw  them  in  bed  toge- 
ther. 

Did  the  lady  dnchem  use  to  come  thither 
masked  or  unmasked  f->She  used  to  come 
masked,  bat  put  it  off  when  sbe  came  into  the 


Who  used  to  come  with  her  P— There  used 
ts  come  Mr.  Keemer  with  her. 

What  company  ?  Did  no  other  use  to  come 
with  her  to  sir  John  Germaine's  bouse?^  Yes, 
soother  servant,  Mr.  Carter. 

Who  was  in  the  room  with  them  in  sir  John 
6ermaiae*s  houseP — Mr.  Keemer  staid  com- 
BODly  with  them  all  the  time  they  dined,  and 
after  dinner ;  the  other  servants  and  I  were  in 
the  next  room  to  them ;  and  commonlv,  when 
they  had  occasion,  they  would  call  Mr.  &eemer. 

Was  there  no  other  servant  but  Mr.  Keemer 
that  they  used  to  call  upon  P — ^Yes ;  a  gentle- 
woman, Mre.  Suaau  Barnngton. 

Have  vou  seen  her  lately  ?— No,  not  these 
nz  months. 

Doyou  know  ifyour  master  used  to  go  to  the 
doehess's  house  P— Yes,  f  have  heard  so ;  but 
1  cannot  say  so  positively. 

Did  you  ever  go  with  them  to  the  duchem's 
house  P-^No ;  but  |  have  gone  with  them  as  ftur 
as  the  Hofse-ferry. 

When 'was  the  hut  time  you  saw  them  toge- 
ther P^l  cannot  tell ;  I  have  been  out  of  my 
master's  service  Aese  Ibor  vears. 

How  kmg  before  you  left  your  master's  sier- 
vioe,  do  ye  Uiink  it  was  that  you  saw  them  to- 
gether ?-— I  cannot  tell,  but  1  think  it  might  be 
about  half  a  year. 

He  has  gone  with  his  master  as  ftur  as  the 
Horse-ferry ;  pray  then  let  him  be  asked  where 
ho  left  Ills  master  ?-^I  left  him  at  theHorse- 
fonrv. 

What  orders  did  yionf  master  give  you  whe» 
you  left  himP — He  ordered  me  to  go  home, 
and  keep  the  house. 

Do  ye  know  whither  your  master  was  gone 
then?— I  may  judge  he  went  to  the  duchess, 
hut  I  cannot  swear  be  went  there. 

Did  ihr  Ml  OanBaiM  com  hw*  to  bed 


that  night  P^-^-flomt  |ugbts  he  eane»  and  some 
he  did  not. 

Did  you  cairy^chMthsto  him  at  any  timef*^ 
I  have  carried  eloaths  for  him^  to  Mr.  Keemer^ 
the  doche«*s  servant. 

Where  did  Keesaer  live  wlien  yon  'esnied 
eloaths  to  him  P— In  a  liltkt  street  going  to  th» 
Bowling-alley« 

Who  did  he  live  withal  P-He  told  me  IM 
lived  with  the  ducbess ;  hut  he  was  a  house- 
keeper, and  had  a  house  there. 

Did  you  always  carry  deaths  toMr.  Keemer 
for  your  master  P<— Sometimes  I  carried  bin 
eloaths  to  Mr.  Keemer,  and  sometimes  Mr. 
Keemer  came  to  me  for  them. 

Did  you  apprehend  that  vour  maskir  was 
then  at  the  duchess's,  or  at  Mr.  Keemer'sP— •! 
cannot  tell  where  he  was:  how  can  I  tollf  I 
answer  as  punctually  as  I  can. 

When  Keemer  came  to  yon  for  doathsi 
what  account  did  he  ^i%  yoii  where  your  mas* 
ter  was  ? — He  gave  no  account. 

Whether  did  you  ever  see  the  dudiess  and 
your  master  together  at  any  other  pfaite  but  hie 
own  house  P — Never. 

When  you  carried  the  eloaths  to  Keemer's,. 
did  your  master  lie  at  home  that  nigbt  or  not  P 
-^Sometimes  ^e  lay  at  home,  and  sometime^ 
he  did  not :  many  times  my  master  has  been  at 
the  duchess  of  If  szarine's  from  four  o'clock 
this  day  till  twelve  the  next. 

Repeat  it  again,  for  that  is  n  «i:erial.— My 
roaster  has  taken  his  chair  at  his  own  back-door 
at  four  o'clock  on  a  Saturday,  and  not  comjii» 
home  till  Sunday  at  twelve  o'clock. 

Where  has  your  master  been  at  that  time, 
when  be  staid  out  all  night  P — At  the  duchess 
of  Mazarine's ;  and  when  he  lost  his  gdd,  he 
has  sent  to  me  for  more  gold. 

Did  he  ever  send  to  you  for  any  eloaths  whoa 
he  was  there  P^  Never. 

Do  ye  know  where  he  wss  when  he  sent  to 
you  for  eloaths P— No,  indeed. 

Do  ye  know  Nicholss  Hosier P^Yes,  I  know, 
htm  very  well ;  1  saw  him  here  just  now. 

Did  you  know  him  when  he  waited  on  sir 
John  Germ'aine?— Yes,  he  succeeded  me«  and 
I  succeeded  him  again. 

You  was  footman  when  yen  went  to  sir  Johtt 
Germaine :  when  was  that  P  and,  what  year, 
did  you  leave  off  your  livery,  and  serve  him  as 
his  steward  ?— I  cannot  tdl. 

He  succeeded.  Hosier,  and  Hosier  succeeded 
him :  Pray  let  it  be  asked  him,  at  what  time  he' 
came  into  his  inaater's  aervioe,  when  he  sue* 
ceeded  Hosier  P— It  was  about  the  wnM*  tim# 
that  the  trial  was  here  before. 

H<nr  long  was  it  ere  Hosier  letniued  again 
to  serve  sir  John  Germaine  P— To  the  best  ol^ 
my  knowledge,  it  was  three  jfcars ;  for  1  re* 
ceived  and  paid  money  for  my  master,  and  Ho- 
sier was  away  all  that  time :  Hooier  ifUl  not 
deny  it,  if  he  were  calietl  in . 

YoQsay  that  you  succeeded  Hosier  at  the 
time  when  the  tnai  was  here :  How  long  be- 
fore that  time  did  you  return  to  your  master's 
servioop— Aboal.  thmi  woefcs  M^  Ihokjpg^ 
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1 1 CMW  te  Hijr  MMlv»  ml 
bim  three  jeart,  uid  wore  bii  livery ;.  and^be. 
«a»  pleued,  after  Mr.  HorierweBl  away^'to 


9mkB  me  lay  oat  hb  moaey,  io  fce  ealc  wir  for 
bim,  adH  to  keep  bis  gold;  and  te  Ihf  beat  of 
■tf  Jnowiedgtt  it  waa  tbrae  yean  baloffe  Ni- 
wlaa  avoomad  me  affam. 

Hov  lon^  waa  it  before  he  eanae  back  again 
ta  aarve  airMiu  GermaiDeA^Befiire  I  mw 
Mm  in  my  maaleHa  bouaoy  and  tbathe  took 
my  place  from  me,  it  waa  three  yeara. 

IM  yoQ  not  aee  Bin  Hosier  in  JSngbnd  bo- 
ibffetbat  time  that  yon  pant  ootof  your  maater'a 
■srrioe.?-«-No;  Ibegyonrlordship'spaadon,  I 
irill  recolleet  my  memory  ibr  thai ;  as  I  Imvcl 
m  aoul  to  be  aaved,  now  it  ia  came  into  my 
mind,  my  maaler  aent  for  Mioholaa  into  Holbwi 
about  n  year  beibre Mkholaa did  coaMOfer: 
My  master  told  me,  beibre  he  name,  thatbe 
woold  aend  for  Nichoiaa  agam,  and  that  I  and 
Kichoba  abooM  hafo.  the  charge  of  bis  boose. 
Nicholas  came  over,  and  we  had  the  play  at 
•or  own  boose :  NichohM  staid  there  aome 
tune,  bat  be  did  not  Kke  bia  baanwss,  and  ao  he 
vent  away  againi  because  Im  eoshl  not  have 
all  the  money. 

Abont  what  time  did  NIchotes  ebme  into 
d»  after  the  trial  was  before  tbia  HonaeF 


»*r  cannot  reaolve  von. 

Had  yon  nooertinGateof  leave,  or  diaobarge, 
when  yoQ  left  yoinr  roaster's  service  f — ^No;  my 
ttaater  was  su  kind,  that  be  brooght  me  im- 
mediately hito  the  exciaey  aa  aoaa  as  I  waa  oot 
$f  am  asrvioea 

Fehruary  86. 
IFi/liaBi  Boy/y  cross-enoMMd. 

4.  When  yon  carried  the  deaths  to  sir  Jebn 
fiermaine's,  was  it  the  lime  when  yon  wore 
bis  livery  t^A.  I  carried  no  cleatha  to  bun 
when  I  wore  his  livery. 

Hod  ^on  no  diioourse  with  the  dnchem's 
ngenti  siooe  Saturday  night  ?'— No,  I  have  not 
•feanibem,  nor  do  not  know  them. 

He  mya,  he  aaw  the  dncbesa  of  Norfolk  at 
At  Cockpit,  at  air  ilohn  Gemaine'a  boose 
where  be  sow  dweUs:  Pray,  recollect  yoar- 
nelf,  that  yoq  may  be  positive  as  to  the  time  ?-^ 
I  cannot  reaolve  you  as  to  the  year,  it  is  so  long 
ngo ;  I  believe  it  is  abont  five  jean  ago. 

ihn  you  bepositiTe  thatit  is  not  mdreP— ^To 
Ihel^eatof  my  knowledge,  it  was  about  five 

Can  you  be  ao  for  ceitam,  that  yon  can  aay 
it  waa  not  more  P— I  cannot  awear  it  was 
mere,  bat  I  believe  it  may  be  five  years,  more 
0r  less. 

You  aav  jwat  mw  her  two  or  three  tiHMs 
there :  Was  it  all  in  «ie  year,  near  the  aaeDa 
tAne  or  month  ?  Can  yw  reduce  it  to  any  cer- 
tmnty  P— I  believe  it  might  be  in  summer. 

AH  in  one  somroer  P«— Yes,  I  believe,  all  fai 
0oe ;  to  the  best  of  my  knowledge  there  was 
iwver  n  wmter  between  the  lime  ttiat  I  aafw  her 
flnt  and  last. 


ndtookbertobe 
Norfolk  P— I  did  not  know  her  before  the  tda 
wnahcre. 

Did  yon  know  her  any  time  aAer  that  trial, 
befiMre  the  time  you  aaw  her  in  air  John  Ger- 
maine'^  booaeP«^  was  not  suae  that  it  was 
^,  only  as  I  bad  it  ft«m  Mr.  Keemer. 

Then  you  do  not  nnderlaba  «f  year  mm 
knowle^getooay  tbalit  irassbeP— I 
swear  that  it  waa  ahe,bnt  aaMr.  Kec 


ahe,bnt  aaMr.  KeemwloM 
me :  I  do  not  know  whether  1  sbaokl  know 
her  now  or  not,  it  is  ao  kmg  aiooa  I  anw  bar:  X 
bsKeve  it  is  fire  years,  tf  sal  mona. 

Did  you  aee  her  before  or  after  yen  aaw  bm 
at  sir  /ohn  GenMune's  bonaa  P-^lbe  Aial  tne 
they  told  me  it  waa  abi^  I  aMt  ber  in  bar  cascb 
in  the  FaMmalU  with  Iwootber  ganHuwiann 
with  her,  n  little  before  tbetrial  wm  bare:  I 
folhmed  the  ooach,  and  the  dochem  wmtialft 
aoare  hdy'a  booaain  Daveratoaet,  andtbej 
toldmethe  dochem  waaihe  Ant  spamutbil 
this  is  tbefirat  lime  tbot«ver  Iww 


Did  yon  know  the  dochem  of  Norfolk 
(hn  ibnt  time  IhM  yob  siwber  is 


her,  that  I  know  ofy  till  anch  time  as 
told  me  It  was  she. 


Whether  do  yea 
UmverywaH. 


MiabnkaP^Il 


Can  yon  tall  how  hmg  His 
last  into  Si^andP^No,  be  ' 
or  tbree  timea  in  Bjagland 


beeaM 

bsretws 

I  May 


How  long  before  this  fmminalian  saw  ym 
him,  or  spoke  with  himP— I  did  net  am  bsi 
above  thme  tbsee  yean. 

How  kaig  before  yon  eama  bitber  m  a  wit- 
nem  didyonaaa  bimP^Ihnwn  not  aambi« 
tbeao  three  years  till  1  caaae  bilber  to  be  a  wit- 
nem,  and  £d  admire  to  aaa  bim  bare,  tbit  t 
man  thai  bad  gal  bia  bread  midar  his  maiWr 
sbooM  ftppaar  here  agnmat  bina»  it  ia  «  m- 
gmtefnl  a  thing. 

How  came  It  yon  had  m  mneh  enriontf* 
tofoMowtbedacheBa*a  coach^*l  bade  aba 
to  mtisfy  my  own  humour. 

Do  ye  know  how  Nichoba  liwni  sbm  k 
waBoutofbiamaalsi\iasmooy*«Jio;  Insw 
nw  bim,  nor  had  any  aepamrt  af  him  at  aB, 
nor  have  aosn  him  Ibeaa  three  yanm  till  new. 

Did  you  know  when  NicbalnB  nnd  Ehmr 
Vanem  went  out  of  Engbnd  P'-Nn,  I  aer« 
knew  whan  Ih^  amnt,  nor  wbaB  they  saBA 

Do  not  yon  know  what  bMinam  ha  wsotssl 
of  Engfamd  ahem,  the  timoyna  task  bis  alaw? 
-1  kSaw  net  the  bnwnam  ha  wantm»sf  Jby- 
litodnpon. 

Did  be  at  nny^  limn  tall  ynn  ba  WM  tofH 
away  to  hkle  himaelf  ftmn  coming  bithsr?— 
No,  I  heanl  sot  enowwd  tan  bam«llheliM 
ofhiapaflmr. 

WbatMMnbnd  ymilooay  «pan  IbiM 
sight  of  Hosier,  that  he  waa  ungralefol  fir 
oommg  hither  P«.I  abMi  tfnnk  myasif  an- 
gvmafol  to  entagenHaaaan'a  bread  naitnyiw, 
aof  I  do  bim  all  the  apito  and  nrnKon  I  osmi  ^ 

Repsnt  thorn  wimisP-4  abooM  tbmk  By<^ 
veiy  nngrmefol  to  proaeaito|  if.i-abaeU  * 
any  barm  to  «  master  that  t  bnd 
manyy«M»l> 


A.a  ITiO. 
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Oe  added  fOBie  •ther  wQrds.«?-^4Nr  any  tfajni^ 
I  JcDowy  it  is  spite  awl  malica. 

Wliere  did  yoo  lire  when  yoa  foQowed  Iba 
ducfaeaa'a  ^oadi  ?-«At  Mr.  Gecvaaina'a. 

ThiamaBiaawitnesayaiidioiaHoner;  kt 
liim  aj(|rfaiii  luinaelf  wbat  ha  meam,  aad  wfaer^ 
ia  thara  is  any  dtfereoce  bekweea  bia  and  Ha- 
8ier«  for  both  ate  witoeaBes?— I  say,  I  sbauU 
tbiak  myself  very  angnteiid,  if  1  wodd  do  any 
barfli  to  a  «mo  MFhoaebtead  1  did  ealfso  ioBgy 
aod  bad  flotso  aaiioh  money  nnder  him. 

What  barm  does  Hosier  do^  ^'ng  a  vitacaa 
•fBiMltiu(d«chcsa<^NodbUc?  Wbathannis 
that  to  sir  John  Germaine  ? — ^1  do  not  know. 

Do  ye  reckon  it  ungrateful  to  speak  the  tmth 
to  the  pr^udioe  of  a  master?— No,  I  wodd 
nstsMMLanontnithfiiraU  the  masten  in  the 
vorU.  .       . 

Where  is  there  any  fiinlt  mere  in  Hosier 
than  in  yon  f — I  know  net. 

Whether  did  filianor  Tapcas  live  with  air 
John  Genpaine  wken  yon  lired  theral— I  know 
natwheaheis. 

Tliis  woman  that  was  here  aanwitnan?— 
Yea,  she  Urnd  thers. 

Whai  time  went  she  mm^  from  sir  John 
Germaine's  serrice?— |  know  not,  I  cannsi 
teU»indead. 

(Sgnad)      Waum  Bi4yi.r. 

.    March  5. 

Coooasl  and  witness  baiiMr  eaUed  in  Ibr  thn 

dnohe^nof  NeiAlk  (and  the  D<^*s  eannad  be- 

iag  incsent)  the  csaminatien  ef  the  witnesses, 

tsken  yesterday  in  sbart*hand  and  traaaoribed, 


Tbomas  Hawksworth  sworn,  deposed  as 
followeth: 

Q.  Do  yon  knew  EUanor  Vanem?  ilnddid 
yen  lire  in  the  dnehesaof  Norfolk's  Ikmily  f-r 
A.  I  eaoM  to  Kto  with  the  duehess  abont  Oo- 
tober,  1691,  and  left  her  in  September,  abent 
two  years  within  two  months:  Bliimor  Vaness 
lifed  ther#  wken  I  Ufed  tbeva,  and  was  nook* 


When  did  she  leave  the  doobem'a  aernoef— 
ibont  tfaebagittningof  Jammry,  or  the  tatler 
end  of  Deeember,  1691. 

Go  what  ooeaaton  went  she  anray  ?  8he  was 
turned  away,  lo  the  best  of  my  remembrance, 
for  keeping  company  with  Dutchmen. 

WbetfMT  nasd  aha  any  other  ofliee  but  in  the 
kitcbteP  or  had  ahe  aoecsa  to  the  dnehew^ 
shnmhar?— Neaar;  ahe  was  net  aUowed  to 
come  any  higher  than  the  first  #aor:  ahe  need 
to  elaaa  that  raom  next  theatroat,  one  paw  of 
alaiM  not  the  doer,  aod  the  back  parlour  even 
with  that,  but  waa  not  anHbrsd  tn  oema  inia  the 
duchen'a  chamber. 

W4»wnitad  npen  the  dnohem  in  her  eham- 
htrr^^ranccaluiight;  ahewaa 
the  dunham's  ohmnber,  and  used 
bed. 

Vonaiy  4iat¥«ne0  wm  attowad  in 


no  bwhertep  the  first  floor;  camlain  that?-^ 
The  kitchen  is  under-ground  backward;  thai 
mom  Vanemcleabed  was  ercn  with  the  street, 
•  ground-room ;  the  lanndry  ^maid  cleaned  tfaf 
next  pair  of  stairs.  ^ 

What  was  the  knndiymaid'a  namaN<»8n- 
san ;  she  is  dead. 

Do  yon  know  how  long  ?— No. 

Did  yon  erer  see  Yaness  in  the  dndieas's 
chamber  f — Nerer  in  nyr  Ufe;  1  never  heiiw 
she  was  allowed  to  come  there. 

toow  long  is  it  since  you  lived  with  thf 
duchess  f—ikbont  six  or  seven  years,  or  vary 
near  it.  ; 

Do  you  remember  the  bill  that  waa  brought 
into  jparliamani  againat  the  duchess,  while  too 
lived  there?— I  came  to  the  dn^hem  the  Oa^ 
tober  before  that  bUl  was  brought  in. 

Was  Vanem  turned  away  before  that  f — 4She 
was  gone  a  month  or  therodiouts  beftn^B  that. 

Do  ye  remember  the  monthP— To  the  beak 
of  mv  remembrance,  it  was  about  the  latter 
end  or  Deoember,  or  the  beginaiag  of  ternary. 

Waa  there  any  stir  about  the  Dutch  feat- 
snUiers  haontiiM^  Vanem? — ^I  never  aaw  any« 
but  have  heard  tta  servants  say  they  did. 

Can  you  aay  whal.time  It  was?  Whathcir 
before  or  afiev  the  bill  ?—Bcfore  I  he>rd  anjr 
thing  of  the  biU  ahe  was  gnne. 

C/raia*carBntnsv. 


m 


whan  ynolwei 


Wheaa  do  yen  lire  new  r^Witk  sir  Thwan 
Bamardiston. 

Whatstataan  weaa  ynn 
with  the  duohcm?— A  feotn 

Do  yon  know  Hosier  then  ?-<-llsu 

WhoM  did  the  dnchem  live,  when  yon4 
first  to  her  ?-«Upon  the  row  between  ineHemn- 
ferry  and  MiU-bank. 

How  long  did  yon  UweAmef-"^  laitinihr 
or  thereabouts ;  not  ouoh  mare. 

Do  you  know  where  she  lived  before  ?«-rNet 

Do  yon  know  sir  John  Germaine?  and,  on  thn 
oath  yon  kave  taken,  did  he  aver  caaie  to  the 
dttchem's  houae  while  yon  lived  with  her  ?-«I 
never  saw  him  in  the  honae ;  1  never  saw  any 
unhandsome  thing  by  the  duchaM  all  the  tiaii 
I  lived  with  4er. 

Did  yon  nevto  aaa  abr  John  Gtimaina  wilk 
her  ?— )ia,  never ;  and  I  had  the  privilege  «f 
the  first  floor  and  the  seoond  floor,  and  hel|^ 
toitihtheroema,  and  aametimaa  I  fubbadthn 
k»^ing-reom. 

Had  yon  the  privilege  of  fMy  npstaim  in 
the  mofnwg?— No.  it  waaana  ram 
rabbad  the  room  above  atatia. 

Did  you  know  TafMSs?  Waiaha  i 
the  dnoheas  when,  you  lived  thsaa?— Yaa»  ah* 
was. 

Can  yau  be  pasitiva  aa  to  the  time  nf  ker 
geing  awa^  9»^Aa  near  aa  lean  tell,  it  waa  in 
the  beginning  of  January,  1693.  Inamasn 
the  Odaber  Meee,  nnd  aha  wen!  away  the 
January  MIomng. 

Were  yon  by<  when  ska  waa  i 
Ho. 


a. 

Who  paU  her  ber  wifsa  f««l^ 
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Proceedingi  between  ike  Dvie  qfNorfM 


Did  jrou  nerer  see  Vancss  id  Itie  ^uchess^s 
diamber  P— Never. 

Did  you  attend  at  the  duchess's  chamber  in 
the  morning  f — ^Not  constantly ;  we  took  it  by 
turns.  . 

Did  you  nerer  attend  in  her  chamber  when 
she  was  a- bed  ? — No. 

Who  was  it  of  her  women  that  atttoded  in 

her  cnamber  f — Sosaa ,  Frances  Knight, 

and  Susan  Harrington. 

Wl|en  did  yon  see  Susan  Barrington  last  P— - 
About  live  years  ago. 

Did  she  constantly  attend  in  the  duchess's 
chamber  f— She  and  Mrs.  Knight  carried  coals 
constantly  to  warm  the  bed. 

How  old  was  you  when  you  lived  with  the 
dacfaess  ? — About  eighteen  years  old. 
,      Bow  old  are  you  now  ? — I  think  about  S7. 
Thomas  Uawksworth. 

Joim  Peacock  sworn,  deposeth  as  followeth : 

a  Did  you  live  with  the  dochess  of  Nor- 
Iblkin  1691?—^.  Jt  is  six  years  since  I  left 
)ier  service,  last  January  or  tliereabouts ;  I  liv- 
ed two  years  and  a  half  with  her,  or  there- 
abouts ;  I  came  in  August,  and  staid  till  Janu- 
ary two  years  following,  or  thoreabouts. 

Did  you  live  with  the  duchess,  when  the 
first  trial,  as  they  call  it,  came  on  in  parlia- 
■lentf— Yes,  I  hved  with  her  before  adU  after. 

Did  you  know  Vaness  ? — I  knew  one  wtiose 
same  was  called  Lena. 

What  was  her  business  P— Below  stairs  m 
the  kitchen ;  I  never  saw  her  in  any  other 
room,  but  the  outer  room  next  to  the  street^  and 
I  was  there,  alt  the  while  she  was  there,  and 
after  she  was  gone. 

Did  you  ever  see  her  in  the  duchess's  bed- 
chamber P-^No;  the  work  she' was  employed 
about  was  dirty  work ;  I  never  saw  her  clean, 
but  nasty,  and  could  not  eat  the  victuals  of  her 
dressing. 

Was  yon  there  hefore  VanessP— -Yes,  I  was 
in  the  house  some  time  before  her  grace  came 
ever,  to  help  the  upholder,  and  to  carry  look- 
inff-dasses  and  stands. 

When  did  she  opaie  overP — She  came  to. 
Mill- bank,  but  I  know  not  when  she  came' 
over :  My  lady  Peterborough  ordered  roe  to  do 
what  1  did. 

Was  you  servant  there  to  tlie  duchess  before 
she  came  over  P^I  never  saw  my  lady  duchess 
before  she  came  there,  except  some  years  be- 
iwe  at  Drayton,  when  he  lived  with  her. 

Who  hired  vou  ? — I  came  there  by  the  lady 
Peterborough's  order,  and  had  my  victuals  at 
inyleni  Peterborough's. 

Who  hired  you  ?— I  was  not  hnred  at  all. 

How  long  did  you  live  at  Blill-bank  ?— I 
lived  about  two  years  and  a  quaiter,  or  some- 
what more. 

.  What  was  yonr  proper  business,  when  yon 
lived  with  the  duchess  ?— When  the  duchess 
vent  abroad,  I  went  with  the  coach  y  and 
when  she  supped  or  dined  at  home,  1  laid  the , 
elolbyferkaaiid  spoony. 


[ISOB 

Did  3^on  ever  wait  above  stain>«— Yei,  f 
have  waited  above  stairs. 

Who  waited  upon  ^  dochess  in  her  cham- 
ber i*— Frances  Knight,  one  Susan,  and  one 
Susannah. 

Upon  your  oath,  did  yoo'ever  see  thia  womsii, 
Helena,  go  into  the  duchess's  bed-chamber? 

I  never  once  saw  her  there  all  the  time  I 
staid  there ;  I  rubbed  the  bed-chamber  witb  a 
long  rubbiug-bnish  \  I  never  saw  her  tbeie, 
nor  above  stairs. 

Do  you  know  at  what  time  it  was  ahe  came 
to  tive  with  my  lady  duefaess  P— Yes ;  she 
came  while  1  was  there. 

Did  you  live  with  the  duchess  bdbre  she 
came  to  MillbankP— I  hved  at  no  other  place 
with  the  duchess,  but  at  Millbank,  aad  at 
Drayton. 

Do  you  know  how  Vaness  left  the  duchess's 
servi^;  and  why  ?— Yes,  0|ion  eonaplainta  of 
disorders,  and  her  ill  dressing  the  victoals. 
.  .  What  disordersP— There  were  men  came  te 
tfate  door  to  enquire  for  her,  twice,  or  more. 

Did  you  see  the  felk>ws  P— Yes,  I  saw  (be 
fellows ;  they  came  to  the  door  in  the  dusk  of 
the  evening,  and  I  acquainted  the  duchess  with 
it,^  and  .told  her  grace,  1  did  not  think  it  safe 
for  ner  house,  beciluse  1  bad  the  charge  of 
silver  spoons  and  forks. 

W  hat  sort  of  men  were  they  P— One  of  them 
appeared  to  be  a  foot-soldier  in  a  blue  coat. 

In  what  manner  was  she  put  a%vay  or  left 
the  house? — Upon  these  complaints,  the 
duchess  said  she  would  turn  her  awa  v. 

Did  you  hear  the  duchess  say  so  r — ^Yes.  ^ 

Was  that  before  the  trial  at  the  Lords'  House, 
or  after  P — To  the  best  of  my  remembmnoe,  it 
was  liefbre  the  trial,  tbe  latter  end  of  December, 
or  the  beginnings  of  January,  but  1  cannot !« 
positive}  I  thmk  it  wite  the  bitter  end  of 
December. 

Did  sbe  so  away  before  the  trial,  or  ootP— 
I  think,  before  the  trial,  but  I  am  not  sure: 
Yes,  at  the  time  of  the  trial,  1  renaeaaber  aoo- 
theroook. 

Are  yon  sure  of  that  P— Yes,  I  am  sure  of  it; 
it  was  the  coachman's  wife,  one  Goaliaiv 

Do  you  know  Haiiseer  or  Nicola  ?^-No. 

Yon  lived  at  ]flill-bank  two  years ;  do  yoo 
know  no  such  man  P— I  never  beard  his  oama 
before ;  I  had  no  acquaintance  with  him,  nep 
ever  saw  bun  about  house. 

Cr<m-  Examined, 

Q.  Where  do  you  live  newP — A*  Near 
Huntingdon ;.  I  board  in  a  house  these. 

How  iouff  have  yon  been  out  of  servioe.'-^ 
Ever  since  I  left  my  lady  duchess. 

How  do  you  live  then  P— 1  board  in  ahoose  ; 
I  follow  no  emplojrment,  but  Uto  oa  nay  own, 
except  to  teach  chiklren,  two^tbree  or  lMr,o«t 
of  charity. 

.  When  came  yon  to  the  duchess's  aerviee 
first  P — I  served  her  about  ten  or  twelve  ynn 
ago;  but  I  cannot  semember  the  prsoise  time^ 
it  is  so  long  since. 

How  long  did  you  li?e  widi  her  thai  f— I 
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lived  with  her  about  half  a  year  at  Drayton  in 
NortliamptQDsbire ;  I  went  about  Norember, 
and  staid  to  Lady-day  following^. 

How  long  was  it  before  you  came  to  life 
with  her  the  last  time? — I  cannot  tell. ' 

You  say  you  came  toU?e  with  her  about  two 
years  and  a'qoarter ;  what  time  was  thai? — 
I  cannot  tell,  but  that  may  be  easily  found  ;  I 
Ytwed  with  her  about  six  years  ago,  or  there- 
abouts. 

How  long  did  you  leare  the  duchess,  after 
the  hearing  came  on  in  this  noble  house  ?— J 
do  not  know ;  it  was  about  a  year  and  three 
quarters,  or  two  years,  1  cannot  be  positive. 

Was  it  after  the  trial  began  ?— Yes,  I  think 
the  trial  began  in  January,  and  it  was  a  year 
id'ter  it  began. 

Cannot  ^ou  be  positive  what  time  you  came 
to  live  with  the  duchess?— I  came  about 
August  to  Mill-bank,  but  the  duchess  was  not 
come  then  ;  but  the  October  folb>wing  my  lady 
duchess  came. 

Where  did  the  duchess  live  then  ?— I  do  not 
know,  I  was  at  the  lady  Peterborough's ;  I 
helped  her  servants  to  carry  things,  and  to  get 
thin^  ready. 

Did  you  know  where  the  duchess  lived  then  ? 
—No ;  some  said  she  lived  in  Flanders,  others 
in  Holland,  and  some  in  France. 

Was  you  never  at  Vauxhall  while  the 
duchess  lived  there?— I  was  never  there  while 
Ibe  duchess  lived  there,  if  she  did  live  there. 

Was  you  never  there  where  she  did  live  ?— 
When  nobody  lived  there  I  have  seen  the  house 
where  they  said  she  did  live. 

How  long  ago  is  that?-^!  know  not  how 
lon^  ago,  but  it  was  in  the  summer-time. 

How  came  you  to  take  notice  of  that  house 
more  than  the  rest  of  the  houses  in  Vauxhall  ? 
Who  was  it  told  yon  the  duchess  lived  there? 
— 1  think  it  was  one  that  was  " 

You  said  the  duchess  vTent  sometimes  by 
nvater ;  did  von  go  along  with  her  at  that  time? 
— Yes,  1  did,  with  some  other  company. 

Was  you  ever  sent  to  the  house,  to  fetch 
iroods  from  thenre  ? — No. 

Who  went  with  you,  when  you  went  with 
the  duchess  there?— One  Mrs.  Boufflers,  and 
two  or  three  other  ladies. 

Do  ^ou  know  sir  John  Germaine  ? — I  never 
saw  him  but  in  his  coach,  as  he  was  going 
along  the  street ;  1  never  saw  him  in  any  house, 
or  any  other  phice,  sitting  or  going,  but  in  his 
ooach. 

Was  you  never  at  his  house  ? — I  never  was 
at  his  house,  nor  any  place  were  he  lived. 

You  say  you  were  at  the  duchess's  chamber 
to  rub  the  room  ? — Yes,  1  was. 

Did  you  not  see  Vaness  there?— No. 

Can  you  take  it  upon  your  oath  that  you 
never  saw  her  there  ? — No,  I  never  saw  her 
there ;  hut  I  saw  Siisan  Barriuji^n  there. 

What  service  did  Snsan  Harrington  do  there? 
—She  helped  to  dress  and  undress  her  grace, 
and  to  mend  linen,  as  1  think. 

When  saw  vou  her  last  ?— It  was  about  the 
9tb,  10th,  or  1  ith  of  August  tost,  at  the  George- 
inn  in  Huntiogdoii. 


Do  you  know  where  she  lived  then  P— She 
was  at  Huntingddn  then,  and  (iame  with  the' 
lady  duchess  to  take  a  stage-coach  for  London ; 
she  was  at  the  George-inn  in  HtmtingdoB,  I 
think,  about  August  laist 

You  say  you  lived  at  the  duchess's  house 
at  Mill-bank,  before  the  duchess  came  thither : 
did  Vaness  come  with  her,  or  was  she  hired 
afUr  ? — I  think  she  came  with  the  duchess. 

Do  vou  know  whence  the  duchess  came, 
when  she  came  there? — As  I  have  heard,  sh» 
came  from  VauxhaU :  when  my  lady  duchesa 
M^ent  thither  by  water  the  summer  after,  I  was 
told,  that  my  lady  lived  at  such  a  house  in 
Vauxhall. 

Did  not  you  know  that  my  lady  duchess 
lived  at  Vaux-hall?— I  never  knew  my  lady 
duchess  till  she  lited  at  Mill-bank. 

What  account  had  vou  at  the  duchess'a 
house  where  she  was  then?— People  said  sb« 
was  in  Flanders. 

Do  you  know  when  Vaness  came  to  live  with 
the  duchess  ?— I  believe  she  came  to  live  with 
the  duchess  at  Mill- bank.    ^ 

Do  you  know  when  shcrwas  discharged  out 
of  her  service  ?— I  think  it  was  the  latter  end  of 
December,  or  the  beginning  of  January  ;  I 
think  so,  but  I  don't  speak  positively. 

Was  you  by  when  her  wages  were  paid  ?— 
No. 

Haveyoii  ever  seen  her  since  ?— No,  I  never 
saw  her  from  that  hour  to  this. 

Where  have  you  lived  since  yott  left  the 
lady  duchess's  service,  and  how  ?  have  yo« 
any  estate  ? — I  have  a  small  matter  to  live  on  ; 
I  liye  near  Huntingdon,  J  was  born  near  there ;. 
it  is  my  native  place ;  I  have  lived  there  about 
four  or  five  years,  or  within  seven  miles  of  that 
place,  or  thereabouts. 

Did  Vaness  dress  the  duchess>  dinner,  when 
she  lived  there ;  for  it  seems  she  was  not  good 
enough  to  serve  you  ? — Yes,  she  did  drese  the 
duchess's  dinner,  but  I  did  not  care  to  eat 
victuals  of  her  dressing. 

When  did  you  first  corapbin  to  the  duchess, 
that  men  followed  Vaneps  ?  or  that  you  appre- 
hended danger  by  her  being  there? — I  cannot 
tell. 

Was  she  dischar^  immediately  after  that? 
— I  thmk  she  wasdischarged  immediately  after 
that. 

You  say  there  were  some  other  ladies  that 
went  with  the  duchess  to  Vauxhall ;  can  you 
name  them  ? — Mrs.  Marshal,  and  some  others  ; 
but  1  cannot  be  positive. 

Did  you  know  Mrs.  Briane  ? — No,  f  never 
heard  her  name  before. 

Did  the  duchess  eat  always  at  Peterborough  ' 
house,'  or.  Mill-bank- house,  as  you  call  it? — 
Sometimes  she  eat  abroad,  and  sometimes  at 
home. 

Who  dressed  her  victuals  when  she  eat  at 
heme  ?— Lena. 

What  do  Tou  mean  by  MiU-baok-houseP— 
Peterborough- house. 

Who  did  you  bear  say  the  duchess  lived  at 
that  house  at  Vauxhall  ?— The  duchen  waa 
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FkAHCEM  Kmigbt  swoni,  depoaeth  aa  fbUoweth : 

a  Ha#  long  have  yaalbcd  in  the  duehcn 
iaCNorfblk^lanuly?— J.  Tiventy  anrcnyeara, 
oromnrda. 

Tith  wham  did  ymi  fire  all  that  tinaF-- 


With  whaoi  dHl  ymi  lifa  an  that  tinar^ 
Withtfaaladj  duahaM'aftlher.lhahidjFto- 
tafhoroa§;fa,  aad  the  dachaai. 

Did  voa  lite  with  the  dochiMi  when  aha 
fiTed  at  Bfill-baak  F-^Yea,  I  fived  with  her  al 
her  firat  cbwiog  there. 

Have  jon  bMB  with  her  ever  nnoe?— Yea. 

Did  yotthaew  YaaeMiiHhedaGheialifaauly 
at  Mill-bank,  and  what  employ  had  the  there  f 
*-Yea,  1  knew  her  rmrj  well ;  aha  waa  in  the 


Did  yon  nae  to  be  in  the  dodicmH  bed- 
chambar,  and  abeot  her  pononf — Yea,  I  wai 
the  ftfatinthenamner  there,  and  the  brtat 
night,  Gomtantly. 

DiiA  ywi  knowEKaner  Vancaa  there;  and 
did  ihe  mate  come  into  the  dnchem'a  oham* 
her?    8he  never  eame  there. 

Wheie  nmd  aha  to  emptoy  heraeir?<^In  the 


Waa  abe  well  enough  in  cloatha,  cleanly 
m»h,  and  At  ta  oona  into  the  dnchess'a 


chamber  ?— No,  afae  waa  not 

What  time  went  ahe  away ;  and  upon  what 
neconnt?— My  lady  nut  her  away,  because 
aoldiera  came  and  aaked  for  her,  and  wnt  for  her 
to  ale-hewaa  abont  tan  o'ctoek  at  night.  I 
w«Ht  im  one  morning,  and  comphttned  of  her  to 
iny  ladV  dochem,  and  told  her  that  the  aoldiera 
haonted  her,  asked  for  her,  and  sent  for  her  to 
ate-honsasatleno'ekiekal  night:  and  my  lady 
doehem  sahl,  she  woabi  not  keep  a  aarvant  that 
keptiHlioora. 

Waa  this  beibra  tfie  trial  ?-^Ym ;  ray  lady 
pot  ber  awav  npoo  my  speaking  this. 

Do  yon  know  why  she  was  put  away  ?-^ 
Yea,  fbr  having  soldiers  hannt  her  company. 
■  Consider  welt  what  yon  say  ? — Yes,  my 
lords ;  I  speak  what  my  conscienoe  tells  roe: 
Hera  I  am  before  the  lords,  1  most  speak  truth. 
'  How  for  can  yon  recollect  yourself,  if  it  was 
before  the  trial,  or  not,  that  she  was  put  away  f 
-^k  waa  before  the  trial. 

How  long?«-1  cannot  remember ;  I  think  it 
SMS  abont  a  quarter  of  a  year;  I  cannot  teH 
exactly,  but  it  ^as  near  upon. 

Hew  neajT  waa  yon  to  the  dnehem  f  What 
was  your  employment?— I  helped  to  get  her  ta 
had,  aa  her  chamber-maid. 

Did  Elianor  Yanem  never  ondresa  licrF^- 
No,  never  in  this  world. 

Did  TOtt  never  know  her  come  into  the 
docheas's  chamber?— Never,  never.  €Ni,  fie! 
never  indeed. 

Do  yon  hnow  Nicholaa  HeaierF-*!  don't 
know  him:  there  were  many  ashed  for  Mr. 
Keemer;  but  Idid  nolfcoow  theDi|forhehas 
httD^ae^naiiitanee. 


ama  Haw||Bwarlb^  T" 
F— Yea,  he  came  wheo  my  lady 
to  MiU-hank;  Mr.  Fteoockomiabcfsias 
they  were  both  acrvanta  together. 
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Yen  any  yen  five 
npwarda  with  the 
do  you  live  with  the  dnohematiH  F*-Yes. 

How  long  is  it  since  yen  lived  with  bsr 
motl^F— AAer  the  dnehcas  waa  married,  I 
came  to  live  with  her  and  my  lard  dnke. 

Have  yen  besn  in  her  aervioasineeF—Yei. 

After  mednke parted  with  my  Indy  dncbca^ 
where  did  abe  go  to  hveF— She  Kvcd  at  Mill- 
bmik,  and  no  where  elae  that  I  know  of. 

Came  jron  to  live  with  Iser  aaon  after  ber 
marriagar  and  have  yen  kved  with  her  ever 
siaoeF  and  did  she  ever  live  at  Yauxhall  ?— I 
never  lived  with  her  at  Yaaxhatt. 

Then  yen  have  notKved  with  her  ever  waee? 
—I  have  lived  with  her  ever  ainoe ;  I  bsve 
taken  my  oath,  and  aa  near  as  I  can  teH  yjra. 

Wharedid  the  duchem  live  before  aha  caaM 
ta  MIU.bank  ?— She  lived  at  YauxhalL 

Did  not  yon  live  with  her  there  F—No^  1 
broke  mv  leg,  and  waa  brengbt  te  her  stolher's, 
andataidthaeatwdvemMith;  Mr.Feterswss 
my  suigeon,  he  can  tdl  it  I  eame  hers  ta 
apeak  the  truth. 

Do  not  be  angry.— No. 

Did  yen  oootiDne  with  the  dnchcaa  til  yea 
broke  your  leg  F— Yes,  and  when  I  broke  my 
leg,  I  went  home  te  her  motherV 

When  left  you  the  duchem  after  ahe  parted 
with  my  bird  duke  ?— I  left  her  at  MiH-bank. 

Do  yon  knew  the  question  that  ia  asked  f 
When  did  you  leave  the  duchem  after  she 
parted  with  the  dnkef^I  knew  no  aooh  < 
tion  as  yea  aak.  I  apeak  the  truth  aa  w 
I  can. 


Where  did  my  lady  duehem  go,  when  yea 
left  her  F— I  went  away  lame,  and  eonld  dolicr 
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no  service. 

Where  did  you  come  ta  my  la^  i 
again,  when  yov  were  well  F-^At  Mnl-I 

Waa  you  ever  with  her  at  YnnzhaK  F— I  was 
net  there,  because  I  waa  lame. 

Was  you  ever  at  YanzhallF— -I  told  yen  1 
broke  my  leg. 

Waa  you  ever  at  VaozhaU,  er  natF— I  tdl 
you  1  waa  lanm. 

Waa  yoaew  atYansfaailaiany  IhdeF— I 
tell  yon  I  waa  lame;  I  givejron  answer t» 
your  question.  I  tell  these  noble  lorda,  thst 
every  word  I  speak  ia  truth. 

"But  yon  are  awore  to  speak  the  whale  tnilb. 
•^f  apeak  the  tmth.    Why  ahonUyondemF 

Was  you  ever  with  tiie  duehem  at  Yanzhall  F 
r-I  waa  not  able  to  be  there  with  her. 

Was  yon  there  with  her,  ornotF — ^I  was  nst 
able  to  go  thither. 

Was  you  never  there  F— I  waa  net  aUe  to  go 
thither.  ^ 

Was  yon  never  tliere,  or  not,  with  the  d«» 
ehemF— Ne*,  I  never  was  at  Vanxhall  in  my 
lifo,  bm  at  Mitt-banh  aad^WhitehaU  1  hara. 
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[MedwAodila  ia  MtiMrKoMtioB  witilteiti, 
oponiiMdiiiff  over  her  MftltoiiMtlohfYei^  f  hk^% 
been  there,  bat  I  diri  not  ilaT  thoi^] 

Ww  y on  «fw  then  vrith  tin  dodi«By  or  not  P 
^1  iriu  not  there:  1  tell  you  1  wm  aoC  CboM, 
I WJI8  teme. 

Wao  yo«  ner^  there  with  the  dtchoK  tl  My 
tiaeP-«No,  1  tell  vou  1  tree  tame:  1  wasaerer 
there  with  the  dochees. 

White  wee  the  dachew  befbre  she  came  to 
Hin-baak  ?— That  I  canoot  tell. 

When  waa  she  whea  you  broke  yoar  leg  ? 
•-I  left  her  it  MlU-baok  wi<h  her  ifiother. 

Where  did  yoo  dad  her,  when  yoa  came 
again  ? — I  found  her  at  her  laother'e. 

Caoaot  yon  tell  where  ehe  watf  iii  the  mean 
tine  ?--Ilo. 

Wat  yon  net ^r  toM  by  any  of  the  fbmily 
where  she  was  at  that  timer— No. 

Did  Vaness  eoma  to  the  dachass  when  she 
lived  at  Mill-bank  P^Yee. 

How  lon^  did  she  live  with  her  after  P— I 
csDDOttell;  hat  a  short  time 

Do  yott  kaow  Sosanoah  Barrbgion  P-^-Tes. 

When  did  yott  see  her  tastP-«^boat  three 
weeks  ego. 

Is  she  not  in  the  doehess's  serf  iee  still  P--1 
will  tell  yon  the'tnith :  she  reeeived  a  letter 
from  Ffandersy  aofnaintin;  her  that  her  mother 
was  dead :  she  was  very  much  afflicted  with  it: 
and  when  the  docbess  came  in,  I  told  her  ^ce 
thst  Susan  bid  received  a  letter  thai  her  mother 
was  dead,  and  1  Ad  desire  my  tady  to  give  her 
leave  to  ^  to  Holland ;  and  she  is  there. 

Did  you  see  the  letter  P^l  saw  it. 

Was  it  from  her  mother,  or  from  her  Sister  P 
—Yes,  it  was  fW>m  her  sister,  that  her  rr  other 
was  dead. 

Was  Susanna  Barrington  in  the  doohees's 
service  whea  thn  bill  was  dependlagP«rNo. 

How  long  is  it  since  you  received  that  letter  ? 
—It  is  about  three  weeks  Sgo. 

How  long  is  it  since  yon  went  P-«»A  fortnight 
to>day. 

Dm  jrott  see  herany  time  these  three  weeks? 
—No,  no. 

Did  you  live  with  her  in  Hie  house,  and  did 
yoa  not  see  herP— She  has  been  gone  about  a 
week. 

Do  yon  know  Mrs.  Judhh  P^No. 

Do  you  know  Mrs.-BrianeP^l  have  beard 
her  nsune,  but  fm  not  afli|oaintad  wkb  her. 

Had  you  any  discourse  wkh  Ysness,  when 
she  came  to  Mill-bank  to  Kve  wkh  the  duchesaP 
^No,  I  neter  liked  her  discoarao. 

Did  yoo  ever  hear  the  doehese  say  thai  she 
lived  at  Yauxball  P-^NO. 

Do  yon  know  sir  John  Oormidae  P-— I  know 
bim  by  sight. 

Didyou  a^er  see  him  at  tire  dn«hess'sP— No. 

Did  yoa  never  iee  hiei  at  MilK-banl^,  or  at 
her  honae  haref— No^i  my  lonta,  never. 
V  DSd  Yaneas  comer  sfong  wkh  the  daohesa 
ifben  ilie  came  to  MiH-haak  ?  or  was  she  hired 
tfter  her  ratora  P— She'  came  after  her  return 
to  Mm-bank. 

What  tame  want  4m  vwatT^l  ctmiottdl 
YOL.  XIII. 


tte  dagrt  that  is  it  hard  ^destion.  She  went 
away,  oil  my  speaking  to  the  duchess,  that  sha 
waa  haunted  with  bad  company. 

Did  not  she  dress  the  dinner  when  the 
duahess  dined  at  home  P—* Yes ;  bat  she  never 
dined  at  home  but  very  seldom. 

Cannot  you  tell  when  Vaaesi  went  away  P 
^No. 

Did  you  know  Nicholas  Hosier P — No; 
1  know  no  such  man.  There  wei«  many 
people  came  to  Keemer,  lord's  servants  and 
others,;  I  do  not  know  such  people. 

You  have  beard  that  the  dnchem  lived  at 
VauxhallP— Yes. 

At  what  time  did  she  live  there  P*-I  cannot 
tell  you  ;  I  was  sick  in  bed. 

Yon  may  reeollect  abont  what  time  was  it. 
— ^I  was  lame  in  March,  this  month: •  I  cannot 
tell  what  year.  ^ 

1^0  yoo  know  what  house  ehe  lived  in  P-^ 
Yes ;  it  was  one  sir  Thomas  Grosvenor's,  at 
Millbank. 

I  ask  you  what  house  she  lived  at  at  Vaux- 
hallP^l  know  not. 

How  came  you  to  know  the  duchess  lived 
at  Vauxhall  P— i-You  ask  what  I  cannot  tell  you. 

Yoo  dare  not  teU.<--Yes,  I  will  tell  the  trntl» 
before  all  the  House  of  Lords. 

You  said  she  lived  at  Vaushall.''--'No,  I 
never  said  it. 

Whence  came  the  docbcsa,  when  she  came 
to  Mill- bank P — She  came  from  the  place  she 
did ;  I  did  not  ask  her  the  qnestion  $  I  dOiat 
not  be  so  bold. 

Cannot  you  tell  when  she  came  to  Mill-  * 
bankP   nor  from  what  phKse  she  cameP — I 
cannot  tell  the  day  when  she  came.    I  do  not 
ask  from  what  place  people  come. 

When  did  yoa  know  su*  John  Germaine 
first  P—I  saw  bina- first  with  my  lord  dnka 
there,  at  his  house  in  the  square. 

Did  yon  never  know  hmi  keep  oompany 
with  the  duchess  P—Nb,  hut  only  with  the 
doke  ofNorfolk  there ;  I  speak  in  the  nresenca 
of  God.  (Signed)    Fbancbs  IkNioar. 

WiixuM  Wnrrs  sworn,  deposetfa  as  followeth ; 

Q.  Did  you  live  with  thedochess  of  Noffblk 
for  some  Tears  past  P — A,  I  lived  with  her 
anice  the  first  week  of  the  first  trial,  about  k^ 
or  seven,  or  eight  years  ago. 

What  care  was  there  taken,  about  the 
duchess's  door  in  the  park  P^I  generally  wetk 
out  the  first  iq  the  morning ;  the  door  had  two 
bolts,  a  cross-bar,  and  an  iron  chain  besides, 
these  I  unbolted  every  morning,  and  unbarred; 
when  I  went  out  early. 

Did  Tou  ever  hear  or  understand  that  Hosier 
had  a  aey  to  that  doorP-«I  never  knew  any 
thing  of  it,  nor  know  not  of  what  use  it  oould 
have  been  ;  for  he  oould  not  come  in  till  the 
door  was  unbolted^ 

Sav  positively,  whether  aver  yoo  have 
heard,  that  this  man  bad  a  key  to  that  door  P-^ 
I  never  heard  of  it* 

DM  yon  never  aee  htm  eome  in  at  that  door  f 
•-Yes.'^ 

4P 
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lady 


How?  Upon  wiMt  ocei8ioiir««^I  liapp 
to  be  gmoff  out  myself, mml to openthe 
fbr  biro.  His  business,  I  'wss  told  by  my 
dacheBB''s  maiii,  was,  that  siie  ^ad  lent  money 
to  a  man  in  Holland,  and  sbe  wrote  a  lettes  to 
be  carried  by  tbis  man  to  ber  sister,  to  ffet  this 
money  r  and  she  sent  another  letter  by  ene 
Bull,  to  carry  to  Holland,  to  get  tbe  money,  as 
she  told  me. 

Did  you  let  him  inf— I  anbolted  the  door, 
and  let  bim  in. 

Did  you  find  that  this  man  nied  to  come 
freely  to  tbe  house,  at  that  door,  by  any  key? 
—No,  I  nerer  knew  it. 

Who  did  he  come  to  ?— To  Susan  Barring- 
ion. 

Did  you  ever  see  him  abore  stairs  with  her  P 
—No ;  he  might  come  in,  and  I  not  see  it. 

Did  tbe  duchess  or  servants  say  any  thing 


that  he  had  leave  to  come  in  ?• 

mmed  that,  beoanse  any  body  that  bad  business 

had  leave  to  come  in,  as  tradesmen,  and  others. 

Dkl  they  teHyoum  tbe  house,  that  Hosier 
was  at  liboty  to  come  into  the  house  with  a 
key  ?— No,  never. 

Had  yon  ever  any  discourse  frith  Hosier  ?•- 
I  was  one  day  coBunff  irom  Change,  and  met 
Mr.  L'Estrange  and  Uiis  Hosier.  L'Estrange 
told  me,  that  be  was  ill  of  the  gripes.  I  told 
him,  that  the  best  thing  for  it  was  burnt  claret ; 
and  he,  and  I,  and  Hosier  went  to  a  tavern  in 
Smithfield :  and  while  we  were  together,  Hosier 
leflected  upon  his  roaster,  saying,  bis  master 
had  used  him  ill,  and  deserved  to  be  ill  used. 
Mr.  L'Estranffe  beard  these  and  some  more 
words ;  Mr.  L^Estrange  told  me,  that  be  spoke 
to  that  purpoee,  be  was  resolved  to  be  revenged 
of  his  master. 

^  What  did  be  say  of  bis  master  r>-He  said 
his  master  had  used  him  very  ill;  be  had 
many  tbreahiing  words }  he  said  his,  master 
was  an  ill  man,  and  deserved  to  be  ill  used,  and 
the  time  would  come  when  he  should  repent  it. 

When  did  be  say  these  words  N-lt  was 
about  Michaelmas  two  yearn  ago,  or. a  year 
ago,  I  cannot  tell  which. 

CroU' Examined, 

Q.  Yottsay  you  lived  with  the  duchess  the 
first  week  oftlie  first  trial:  was  Vancss  there  at 
that  time  ?-«J.  She  was  gone  before  I  came. 

How  k>ng  ?— 4  cannot  tell ;  I  never  saw  ber 
there,  to  the  best  of  my  remembrance,  but  have 
heard  there  was  such  a  one  in  tbe  family. 

Did  you  know  Hosier  ?— I  see  him  oome  in 
at  the  back-door. 

Whose  servant  was  be  then  ?— Tbe  flrsttime 
I  did  not  know ;  but  a  littb  after,  I  wu  told 
he  was  sir  John  Germaine's. 

What  occasion  had  he  to  come  to  tbe 
duchess's  house  P— 1  know  not,  but  about  the 
business  of  the  letter. 

How  often  did  you  see  him  there  P— Two  or 
three  times,,  or  more. 

With  whom  i'—With  Susan  Barrington. 

What  was  bis  business  with  herr  About 
tfie DMmeyy  asshe  toU  me.    He  west  aloiv 


vrith  that  wwaan ;  she  sentaletter  by  him ; 
and  she  sent  letters  by  some  other  DttlchoMB 
into  Holhuid,  about  the  money. 

Did  be  ask  for  any  other  servant  ?— Not  tbit 
I  kilow  of. 

Did  you  see  him  above  stairs  with  her?— I 
never  saw  them  in  any  apaitmcnt  bat  thai 
pkoe  below',  where  the  lumber  is,  near  tbe 
park-door. 

Do  yon  know  Susannah  Bairingtonf^I 
know  her  very  well. 

Do  you  know  where  she  is  now? — ^Her  wh 
therdied  about  the  lOth  of  January,  and  then 
I  saw  her  all  in  tears;  and  she  went  nwayiAer 
this  account  of  her  mother's  death. 

When  did  you  see  her  last?— I  have  ost 
seen  her  this  fortnight  or  month,  that  I  know 
of,  that  I  could  ^Uaidnffuish  her  fimn  another 
woman,  except  she  had  a  made  oo. 

How  long  oefiire  this  trial  saw  you  berfr- 
About  a  ibrtoight:  she  gnve  me  an  aooouat 
that  hfif  mother  died  the  10th  of  Janoary  in 
Holland. 

When  did  she  go  away  P-^I  did  not  take  no- 
tice of  the  time  she  went  away. 

Did  you  know  Hosier  at  any  other,  place  bat 
at  the  lady  duchess's  f — ^Never,  hut  as  I  have 
seen  him  in  the  park,  and  with  Mr.  L'Estiaage. 

Was  you  never  with  hia\  at  sir  John  Ger- 
mame's? — Never. 

Do  you  know  sir  John  Germatne? — ^After  I 
had  lived  with  tlie  duchess  some  time,  I  was 
toklbysomein  the  street,  that,  that  was  his 
coach«  and  his  livery,  and  that  he  was  the  aao 
that  there  was  so  much  noise  about 

Did  you  never  see  bim  in  the  duchen's 
house? — I  never  saw  bim  in  no  part  of  my  hdf 
duchess's  house,  nor  in  no  apartment ;  and  J 
am  the  only  man  that  goes  up  and  dovrn  stun. 

Did  you  never  see  bim  in  the  duchess's  com- 
pany at  any  other  place? — No. 

Ilid  youconstantly  lie  at  the  duchess's  boose? 
—When  the  duchos  was  last  at  Drayton,  I 
lay  at  Richmond  two  or  three  nights. 
.  Did  you  lie  constantly  there,  when  the  do- 
chess  was  there  P— I  was  sick  near  a  month, 
and  all  that  time  I  hty  at  my  wife's;  but  moet 
commonly  lay  ai  the  duchess's,  since  s|ie  is 
come  to  Duke-street  to  live. 

You  say,  you  used  to  open  the  door  in  tbe 
park  first  m  a  morning ;  what  time  did  yoo  we 
to  open  it  at? — ^At  aix,  seven,  or  eight  o'clock 
In  a  rooming;  there  was  no  oertaiu  hoiv;  but 
I  generally  opened  that  door. 

Did  you  ever  know  Hauseur  come  in  at  say 
other  Aoor  but  that?— Yes;  one  wet  day  b« 
came  in  at  the  street-door,  before  the  portff 
and  all  the  servants,  and  asked  for  the  turn 
woman . 

Did  he  never  ask  fpr  any  other  body?— I 
never  heard  him  ask  fbr  any  but  Susan  fiar- 
riiyton,  for  she  was  his  county-woman. 

IfNicbobul  got  in  at  the  park-door,  coald 
not  he  get  upstairs? — If  he  oouM  i^etiost 
that  do^r  he  talks  of,  he  oouk|  not  get  uto  the 
duchess's  apartment ;  fiw  there  was  n  room  be- 
twixt that,  whm4ho  fbte  and  jewels  by»  that 
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M^  key  could  open:  that  ifbeooaldgvtap  tiro 
pair  of  stain,  be  could  not  eet  in  there. 
*  If  he  bad  a  key,  and  got  in  at  any  door,  could 
not  Saaan  Barrington,  when  be  came  in,  with- 
out any  difficulty,  lead  him  round  the  house  f 
^^I  cannot  say  but  she  might;  but  I  ne?er  saw 
him,  bat  below  inairs  with  that  woman,  and 
Chen  he  went  away  without  going  up  stairs. 

Did  you  never  see  him  bring  any  thmg  to 
the  honae? — ^No. 

You  named  one  L'Estrange,  that  yon  saw 
with  him  at  the  urern,  what  is  hef^He  was 
my  old  feUow-aerrant  at  the  late  duke  of  Nor- 
folk'a. 

'  What  discourse  had  you  with  him  then  ? — 
He  comphuned  to  me  of  his  being  ill,  and  I 
gare  him  the  best  of  my  advice. 

What  time  was  it  tbat  Nicholas  had  those 
threatening  words  against  his  master? — About 
ten,  deven,  or  twelve  o'clock  at  noon/ 

How  long  ago  is  it  ?— I  cannot  tell  if  it  be  a 
yenr  or  two  years,  it  was  a  little  after  Michael- 
mas ;  but  whether  it  be  one  year,  or  two  years, 
I  cannot  tell  ? 

Could  not  Mr.  L^Estrange  tell?— I  asked 
Mr.  L'Estiange,  and  he  couM  not  tell. 
.  Whose  servant  was  Nicholas  then?— lie  was 
nobody^s  servant  then:  he  railed  against  his 
'master  at  that  time  for  turning  him  away. 

JM  you  not  know  who  was  his  master  a 
year  or  tWo  ago^? — He  tokl  me  he  was  out  of 
place. 

Did  yon  not  know  him  to  be  sir  John  Ger- 
maine^  servant,  when  he  came  to  the  duchess's  ? 
— 1  did  not  know  it  i^hen  1  first  saw  him  and 
Susan  together ;  but  soipe  time  before  he  went 
away,  1  heard  he  was  his  servant. 

But  you  say  you  did  not  know  sir  John  Gcr- 
maSne«bout  two  years  ago?— I  did  not  know 
liim  so  as  to  speak  to  him. 

WiLtuH  Whits. 

Matthew  Mac-Donnell  sworn,  deposeth  as 
foUoweth : 

Q,  How  long  have  you  lived  with  the 
dotchess  of  Norfolk  ?— if.  Four  years  at  Lady- 
day  next. 

In  what  manner  was  the  door  going  out  to 
the  park  kept  ?  Had  any  body  a  key  to  it  tbat 
was  not  of  the  family  r  Did  it  use  to  be  left 
open  ?— It  was  not  to  be  left  open ;  it  was  very 
unsafe  to  be  left  open ;  besides,  it  was  bolted 
and  locked. 

Was  there  particular  care  taken  of  that  door  ? 
-~Yes ;  I  myself  bolted  it  very  often  at  night. 

Did  you  often  unbolt  itiu  a  morning  ? — Yes. 

Whether  or  not,  the  time  that  you  lived 
there,  did  you  know  any  body,  tbat  was  not  of 
the  fiimily ,  come  with  a  key  to  open  that  door  ? 
—Never. 

•    Did  you  know  Haoseur,  or  Niehobs  P  Had 
he  a  key  to  that  door  ?— I  neirer  knew  it 

Did  you  ever  see  him  come  in  at  that  door? 
*-I  opened  that  door  for  hfan  once  or  twice 
when  he  rung. 

When  was  ttait  ?^n  an 


What  did  he  come  about  ?— I  do  not  know ; 
but  he  asked  for  Susan,  my  lady  duchess's 
servant. 

Did  yott'ever  see  him  go  up  stairs  ? — I  never 
did'hear  he  went  up  in  my  lite. 

When  he  asked  for  Susan,  did  he  go  up 
then  ?-*No ;  I  call4*d  her  to  him,  and  I  never 
saw  him  go  tip  stairs. 

Did  yOu  stay  with  him  all  the  while  Susan ' 
was  with  him?— No,  I  had  no  bosioess;   I 
went  my  way. 

IVas  Nicholas,  when  he  rung,  in  the  park,. 
or  at  the  inner  door  ?— In  the  park. 


Crou-Eiammed. 


Did  yon  I 
— I  dia  not 


not  know,  nor  I  asked  no  questions. 
.  How  often   have  yon   seen   nim  at  the 
duchess's  ? — ^Three  times. 

Did  he  always  ask  for  Susannah  Barring-, 
ton  ? — One  time  he  asked  for  Mr.  Keeiner. 

Who  was  Mr.  Keemer?— -He  was  thO 
duchess's  ssrvant. 

Did  you  use  to  stay  with  him?  or,  did  yon 
leave  him  ?— No,  to  tell  you  the  plain  trath, 
I  thought  he  came  to  court  Susan,  and  did  not 
stay  with  him. 

Did  you  ever  see  him  up  stairs  in  Susan's 
room.?-*!  never  saw  him  there. 

What  enmloyment  have  you  under  the 
duchess?^-!  am  her  footman. 

When  did  yoi»see-SiManhMt?*-On  Tuesday 
se'B-nis[ht  in  the  morning.. 

Not  since  ?—Jfo. 

Where  did  you  see  her  then?— At  the 
duchess's  house. 

What  became  of  her  after  tfaat?~>She  said, 
her  mother  died  lately  in  Holland,  and  she  was 
going  there. 

When  did  you  hear  her  say  saT— 1  beard 
her  say  so  several  times  before^she  went  away ; 
a  month,  or  a  quarter  of  a  year,  before  she 
talked  of  going  to  Holland . 

Upon  your  oath,  do  not  you  kuow  tbat  she 
is  at  the  duchess's  ?— I  know  not  of  her  being 
there. 

Can  you  take  it  upon  your  oath  when  she 
was  first  wanting?— I  saw  her  on  Tuesday 
se'n- night  last,  in  the  morning. 

How  came  vou  to  know  she  was  gone,  if  yon 
do  not  know  the  time  when  she  went  ? — I  did 
not  know  she  was  gone,  till  I  went  home  from 
the  house  here. 

Who  toU  you  she  was  gone  ?— The  ser- 
vants. 

She  was  there  when  you  came  hither  ?— ^n 
Tuesday  morning  I  did  see  her. 

Has  the  duchess  another  in  her  station?— 
There  is  one  Mrs.  Cambell,  that  dresses  my 
lady  duchess,  but  she  does  not  live  there.     ^ 

Did  she  use,  in  Susan's  time,  to  'come  and 
dress  the  duchess  .'—Yes,  sbe  used  to  come 
sometimes. 

Has  the  duchess  taken  any  body  td  do  Su- 
san's work  ? — I  know  not  of  any. 

(SgiMd)       Matthew -f-Mac-DoMKBL. 
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Slianob  MoMfOBT  swoni,  flepoietli  as  ftMoirctb: 

0.  Tell  the  Lanji  if  yov  kaovr  NiekoUu  Ho- 
sier, tpd  on  what  acooont  you  eaaa  to  kaow 
hitn.'^A.  Tbif  Nicbalaa  lodged  two  or  tbrco 
times  at  my  house.  My  busbaiid  was  •  Dotrh- 
mao,  and  bo  was  a  Dutcbmao  ;  tbojr  were  like 
brothers,  tbey  lorod  one  anolber. 

What  know  you  of  this  mao,  tbia  Nkbolssf 
—My  hodband  told  me,  that  tbk  ohmi  Nkbo* 
las,  (i  did  not  know  so  otber  nanM  bokad;) 
my  bosbaod  told  mo,  that  be  bad  a  dcsigate 
rob  bis  master,  and  that  he  knew  where  his 
t^old  and  bis  jewels  lay,  and  bad  made  fidie 


Iff.  Robert  Wblbodrn  awonif  deposetfi  aa 
/  followeth : 

Q.  What  account  can  yon  gire  of  Bfr. 
li^Estrange's  having  notice  to  be  a  witness  ? — 
A.  I  was  told  by  the  dachess,  That  L'Estrange 
had  been  with  her,  and  gave  her  an  accouot  of 
some  narticulare  between  White,  and  bim,  aAd 
Ninbolas ;  that  having  the  griping  in  the  guts, 
tbey  went  intn  a  tavern  together;  that  be  heard 
Wlute.aod  Nicholas  talk  together  very  loud, 
but  he  told  roe  be  had  the  gripes,  and  could  not 
80  well  mind  what  he  said;  but  be  heard  him 
use  bard  words  against  his  master,  but  be  could 
hot  remember  that  be  said  be  would  be  re- 
Tenged  upon  his  master ;  but  be  would  recol- 
lect himself,  and,  if  be  could  remember,  he 
would  say  Mfb;\t  be  could :  be  told  me,  be  bad 
beeo  bred  in  the  Norfolk  family. 

Did  you  ask  Mr.  L'Estrange  about  this  mat- 
ter .'•—Yes;  Mr.  L'Estrange  told  me,  be  re- 
membered tbey  were  together,  and  beard  Ni- 
cholas speak  very  hard,  ill  words  against  hia 
master,  bu^  he  could  not  be  positive  what  tbey 
were ;  but  what  be  could  remember  ho  wouM 
uieak,  if  that  would  do  the  duchess  any  servioek 
Be  desired  my  lady  duchess  would  give  him 
notice  the  night  before,  and  be  would  appear. 

When  was  this  S^lt  was  Tnesday  or  Wed-> 
BMday  i  I  think  it  was  Wedneaday . 

Q.  Did  the  lady  duchess  tell  you  what  Mr. 
L'Estrange  said  ?— J.  Yes;  that  gave  me  the 
occasion  to  speak  of  it.  .  He  said,  he  beard  Ni- 
cholas say  bard,  ill  words  against  bis  master, 
btit  not  that  he  heieird  Jiim  say  he  would  study 
to  be  revenged.  Perhaps,  says  he,  there  might 
be  some  other  words.  That  be  was  in  the 
kitchen,  and  would  endeavour  to  recollect  who 
was  there  besides ;  and  if  he  had  two  or  three 
days  time,  be  would  enquire. 

Did  you  let  him  know  you  wss  concerned  for 
the  duchess  ?— Yes ;  and  be  told  me  he  would 
tell  me  what  he  could  say  in  this  matter ;  and 
he  should  be  ready  to  appear  at  any  time,  if 
that  would  be  for  the  duchess's  advantage. 

Did  he  tell  you  be  was  going  abroad  into 
HoUand  ? — Not  one  word. 

Did  yon  intim'ate  to  him,  when  the  docbeas 
was  to  make  her  defence  P— I  think  I  did,  but  I 
cannot  be  positive ;  bnt  be  took  no  notice  to 
me,  that  he  would  not  be  there. 

Do,  you  know  Mr.  La  Fountaine?— -Yes,  I 
know  one  La  Founlaibe. 

|s  he  in  the  duchess's  service f — 1  believe  not. 

Do  you  know  whether  he  is  at  Drayton  ?*-I 
have  seen  hiiii  at  Drayton. 

Did  be  li?e  with  sir  John  Germaine,  that 
you  know  of  ?— Never,  that  1  know  of. 

When  saw  you  Susan  Barringion  ? — I  can- 
not be  positive;  but  1  think,  not  this  moi^b  or 
six  weeks. 

Have  not  you  seen  her  since  this  bill  was 
bconght  in  f^Positively,  I  have  not. 

BOBBRT  WbI^OVRN. 


l^eys,  and  would  watob  bis  opportiupiy  wbn 
bis  master  wfatt  play,  or  out  of  town;  aad 
left  the  keys  at  ber  bouse. 

Your  busbaqd  toM  you  so  ?--<-Yaa«  aay  bos- 
band  bid  mo  aeud  for  tbia  man.  Theso  wars 
his  last  dy  iftf  words* 

Your  hudbmd  bad  a  sad  misfortuDe.  When 
was  it  your  buaband  tokl  you  soP — ^Whea  ba 
was  in  prison. 

How  long  ago  is  that  P— About  ciffhl  or  niat 
yeart  ago  laat  Cbristmaa;  1  would  not  have 
your  lordahipa  think  my  huaband  waa  ao  bad  a 
man ;  he  was  on\y  coodemnad  nnd  aneeoM 
for  cbapging  ton  pounds  ol'  bis  own  money. 

What  were  your  busband^s  laat  dying  weeds  f 
^Ho  daairad  asa  to  send  for  Ibis  fellow,  sod 
deliver  tiioae  tfitnga  bo  leOalmy  bouae.  I  seat 
for  him ;  he  came,  and  had  aome  keys  ia  t 
dfmwer,  thai  my  huaband  told  mo  he  had  left 
there.  He  tttolk  two  or  three  k«ya,  and  pat 
them  in  hia  pookit,  and  looked  mightily  out  of 


What  did  your  huaband  say  |o  yon  P-*Hf 
bid  one  give  Nicholas  the  keys,  and  bid  bim 
hoTO  keare»  and  keep  goodoompany. 

When  waa  thatP-*-A  week  or  a  Ibitnigbt 
before  my  huaband  was  ezecoted. 


husi 


please  yoor 
ay  hnsband 


Did  you  acquaint  Nicholas  with  what  year 

isband  said  of  bim  P— No,  and  pie 
honours;  I  only  told  him,  my 
charged  mo  to  give  him  those  keys  ;  but  beiag 
in  trouble,  and  having  a  great  many  eocniei, 
I  talked  no  further  with  him. 

What  did  Nicholas  say  to  ybuP— He  koked 
out  of  countenance,  an.d  told  me  he  would  come 
and  see  me  aootlier  time;  bot  be  never  did; 
so  tliat  I  dU  not  see  bim  again  till  1  saw  bim  ia 
the  Menw,  and  then  he  tolil  mo  that  he  wooM 
ooroo  to  aee  me,  but  be  never  did,  but  alwajs 
shunned  me. 

How  loDg  have  you  known  NinbolaaP— 
These  ewbt  or  nine  >eora.  1  knew  bim  wbco 
he  was  ^man  to  sir  John  Gennnine,  and  I 
knew  him  when  he  was  hb  gentleman.  I 
knew  bim  when  he  weot,  aad  I  knew  Imbd  wbaa 
be  came :  be  is  like  a  sea- rat,  he  cenws  aad 
goes  when  he  pleases.  I  hope  in  God  iUmigbty 
It  will  be  considered  by  this  Honse^  that  aecb  s 
fellow's  witnesa  shouM  not  be  taJms  in  ancb  a 


great  cooctm. 

^gnom)    Elbanob  +  MraFosiw 


Then   tbt 


.eadnetL  jnajniA  thai 


JL8»] 


aid  hi$  DuektUt^  a  Dkon$. 


A.  J>.  17QQ» 


Cl?» 


M[<P«»im1  loay  be  «miiiiied,  m  to  tbe  vith- 
drawiog  witoemt,  tiMl  tlitiit  be  t^Eto  initriu 
mgi    which  was  agreed  to,  aed  be  enmineil. 

Thei^Uac  d|jebflie^ce«Qiel  )»roeeede4  toem^ 
mine  qlber  wiineeiei,  aad  their  eritooe  talieii 
So  short-baod. 

Then  Mm.  Pitta  beiiur  called  for,  end  not 
•ppeeniWv  Witbem  Qedmv  beiDg  aworn,  aaid 
loiJbamiel: 

1  ifent  to  aenre  Mra.  Pitta  on  Fridi^y  mom* 
ioff :  when  I  eeme  to  her  hoaae  there  was 
iKJbody.  A  woman  with  a  |iitcherof  water  went 
in:  1  aaked  her  tbr Mis. Pitta;  8he8aid,abe 
waa  net  at  home.  1  abewed  her  tbe  order»  and 
left  a  copy  of  it  upon  the  table.  She  waa  loth 
to  iveaif  e  it ;  ebeeaid,  thehuiy  would  he  within 
^uichly.  ThewoBMo'snamewaaOlivet  The 
Mflt  night  1  went  again,  end  a  woman  came  ont 
nad  anid,  Mrs.  Fine  wee  net  at  home.    Th 


left  aneteforherte 


this 


she  epake  in  French  to  me :    I  did  not  under* 
vtnndher.    I 

llieD  the  dachees'a  eonnael  preyed,  that 
nnme  e^[feementa  between  the  dnhe  and 
docheaa,  w  16194,  may  be  read  ont  of  the  deeda 
eSMMled  ihr  thet  norpeee :  which  wee  agned 
to,  nod  read  noeordngly. 

IfercAS. 
Francis  Nsobs  sworn,  depeseth  as  foHowetb : 

i|.- 1  desire  Mr.  N^s  may  be  aaked,  whe- 
ther the  duchess  of  mrfolk  did  not  send  tome 
mcBsage  by  him  ?  Tbe  worda  I  do  not  confine 
him  to;  but  whether  the  massage  aent  by  him 
to  my  lord  duke  waa  not  to  this  purpeee ;  that 
notwitfaatanding  the  ertioleB,  she  deeirsd  to 
know  from  bisgrtee  in  what  manner  aha  ahoold 
life ;  and  thai  ahe  would  be  governed  by  liia 
direotiona? 

A.  Ithink  it  waa  much  about  the  time  of  the 
transaction  of  these  artidea  the  dndieBS  aent  to 
me.  Mr.  LougueriHe  waa  eonnael  ier  the 
duke,  and  sir  Thomas  Powya  for  the  dneheaa. 
Mr.  Longuevill»  took  what  cans  he  conld  • 
and  ,wben  they  came  to  talk  of  their  living 
aeparately,  I  tnoJi  it  only  to  be  an  apprehension 
u!d  fear  that  my  kird  oake  weald 


1  confine  the 


duchess-  to  some  house.  My  lady  dnchem 
aent  for  me ;  *  I  waited  on  her,  and  ahe  ez- 
preased  herself  vary  aenaibly  of  the  ndafortunea 
of  the  duke  and  herself,  that  aueh  diifieranoes 
shouM  beve  been  between  them ;  and  ahe  was 
dearoua  to  let  my  lord  dnke  know,  and  desirod 
me  that  1  would  let  my  lord  duke  know  it,  tlH^ 
ahe  wonU  avoid  all  eompeny  that  aheuld  give 
him  any  ofienee,  nnd  thaT  the  would  not  ao 
much  aa  any  a  vtait,  but  where  he  liked.  I 
ae^nninted  my  lord  duke  with  something  to  this 
purpose ;  for  ahe  often  said  to  me,  more  than 
once  or  twice,  that  if  she  happened  to  die 
before  my  lord  duke,  ahe  wonM  leave  him  her 
estate;  and  1  know  1  have  aaid  so  to  my  lord 
duke. 

Whether,  from  that  time^  do  ye«  know 
that  tbe  dnhe  aent  any  aaceeage  of  oenphdnt  to 
Ham  dnchem,  ta  Iknfilaee  where  ahe  Hind,  that 


he  woald  have  her  live  in  any  other  way  P*— I 
know  nothinff  of  th«t  matter. 

Do  yon  know  whether  my  lord  dnke  ever 
deaiied  her  to  nem^  end  live  with^him  f— I 
never  heaid  of  any  aoch  thing. 

Did  he  ever  aend  to  her,  to  avoid  any  com* 
peey  P^  never  heard  ^f  nny  Mcb  thing. 

Whether  bad  yon  eny  mrectk)na  to  attend 
the  duke,  that  he  would  give  way  in  a  oon* 
trovem  between  tbe  duclww  and  a  noble  lord 
of  this  nouse.  whether  he  would  wave  his  pri- 
vilege f — I  nave  j^reat  reason  to  desire  sir 
Thomas's  favour  m  this  matter ;  I  know  not 
what  he  aims  at.  I  was  called  to  the  bar 
before,  to  speak  tbe  truth  aa  to  the  matter  of 
the  privilei^e ;  I  know  not  what  he  means  by  it. 

I  mean  it  only  as  an  instance  of  a  civil  mee- 
sagebetweed  the  duke  and  duchess,  owning 
her  aa  his  wife,  and  that  thia  was  a  message 
that  b^iioke  a  good  understanding  between 
them  f — Will  you  have  me  to  give  an  answer 
to  sir  Thomas,  my  lords  f  I  confess,  the  dulm 
did  send  for  me,  and  asked  m^  how  the  settle- 
ment and  agreement  were  betwixt  the  duke 
and  duchess,  because  of  this  matter  of  the 


privilege. 
I  did  no 


I  did  not  meiin  that ;  but  only  as  a  Fate  in- 
stance of  the  duke's  owning  the  duchess  so  Ihr  ? 
—When  the  duke  aent  for  me,  he  would  knew, 
whether  by  the  agreement  he  waa  obliged  to 
let  her  have  the  privitoe  ?  1  seid,  I  nnder- 
slood  it  so ;  and  though  be  bad  no  mhid  to  de^ 
It,  but  aa  he  had  waved  hie  privilege,  in  tbe 
case  of  an  unele,  he  would  do  u  for  her. 

What  would  have  been  the  conacqoenee,  if 
the  duke  had  not  waved  his  privilege  ?  WonM 
not  that  have  defended  her  from  a  suit?— That 
you  may  make  use  of  as  you  pleaae. 

Sir  l!lomaiPo»ys.  IwouM  only  «iake  thia 
use  of  it,  as  an  instance  of  kindness  between 
the  duke  and  duchem.         FaANcis  Nsnua. 

After  the  examination  of  Franeia  Negna,  fie 
being  before  aw^rm,  thn  dncheea's  eonnsel  de- 
clared they  bad  finiahed  their  evidence. 

Whereupon  tbe  dufce'a  eonnael  deaired  lo 
eall  a  wiUien  or  two^  to  auppfnt  Nieholae  Han- 
aeur's  repntatwn.  Then  William  Allen  wna 
awoni  and  examined. 

WiLLUM  Allbn  sworn,  depeeeth  asfoUewntb: 

(2.  Do  yon  know  iSicbolas  Hauaeorf— 
A.  Yes. 

How  long  have  you  known  him?— Three 
years. 

'  Didjon  not  know- him  before  tkat  tune ?—- 
I  knew  him  about  three  years  ago. 

Had  you  any  daeiinga  before  that  time  ?— > 
I  had  dealings  with  him  when  he  heed  with 
Mr.  Oermaine. 

What  were  hia  dcaliaga?— As  honeit  and 
foir  aa  any  man  eoald  desire. 

What  ofike  bad  he  under  Mr.  Oermaine  P-^ 
Be  waa  coek  to  Mr.  Oermaine,  J  suppose. 

What!  waa  becook  to  him  r--He bought  In 
the-gooda,  and  he  paid  me  honeaOy  for  irhat. 
he  bought 


138S] 


IS  WILLIAM  m. 


Proeiedhgsbeh»eeniheihihofNorfai     [1S94 

Crou-Msumined. 
Q.  What  trade  are  you  r—il.  A  batcher. 


Then  he  |iaid  you  hw  niasler^  money  for  hit 
m&tfter'B  goods  r-^-Yes,  he  paid  me  very  bo- 
nertlv. 

When  saw  you  him  last  P^I  saw  htm  when 
1  ^was  summoned  here  by  the  order  of  this 
liouse,  but  not  before  of  late. 

(Signed)      Willum  »  Allen. 

.  The  duke's  counsel  moved  for  copies  of  the 
examioations  and  journals ;  which  was  granted, 
and  the  counsel  withdrew.  The  following  or- 
ders were  made : 

It  is  ordered  by  the  Lords  spiritual  aqd  tern* 
poral  in  parliament  assembled.  That  copies  of 
the  e^minations,  signed  by  the]  witnesses 
.this  day,  and  entry  in  the  journal,  be  delivered 
to  either  side ;  and,  that  the  examinations  taken 
this  day  in  short-hand  be  transcribed,  in  order 
to  be  read  to  the  witnesses  to-i^orrow. 

It  is  ordered  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  that  to-morrow 
at  twelve  o'clock,  this  house  will  proceed  to 
hear  the  examinations  taken  this  day,  read  to 
the  witnesses,  relating  to  the  duke  and  duchess 
of  Norfolk,  and  all  lords  summoned  to  attend. 

AforcA  6. 

After  the  examinatk>n  taken  yesterday,  re- 
hUing  to  the  duke  and  duchess  of  Norfolk, 
were  read  to  the  witnesses,  •  and  they  signing 
them,  the  duchess's  counsel  moved  to  have 
copies  of  the  depdsitioniB  taken  on  either  side, 
and  then  withdrew. 

JH^rch  5. 

Matthbw  Mac-Donnbl,  sworn,  deposeth  as 
foltoweth: 

*I  was  ffoiog  to  Mr.  Strange's  house,  and 
1  saw  my  lordHoward  of  Bscnck  coming  that 
way,  and  he  went  to  the  door  and  knocked.  I 
made  up  to  the  door,  and  a  girl  opened  the 
door.  My  Jord  asked  if  Mr.  Slrange  was 
within,  and  she  answered,  yes.  Then  I  went 
to  the  door,  and  asked  if  Mr.  Strange  was  at 
home ;  she  answered,  no,  he  went  away  on 
Thoradav.  I  ^aked,  by  packet-boat,  or  how  P 
She  said,  by  long -sea.  I  thought  she  told 
my  lord  he  was  within,  and  so  I  came  away. 
(Signed) '       Matthew  +  MacDoiwbl. 

BicHARD  May  sworn,  deposeth  as  folio weth: 

Q.  Do  you  know  Nicholas  Hausenr  ?-— il.  I 
never  saw  him  till  Sunday  fortnight  last. 

Where  saw  you  him  then?— At  my  lord  duke 
of  Norfolk's.  I  had  a  oommand.from  my  loid 
duke  to  take  him  in  there. 

lYhereP— To  lodge  him  in  my  k>rd  duke's* 
house :  I  am  his  househohi-steward  ;  he  com* 
maoded  me  to  provide  for  him  in  the  house. 

1  don't  desire  vou  should  do  any  thing  on- 
beooming  to  my  lord  duke ;  but  yon  aie  upon 
your  oath,  and  you  OMist  tdl  the  troth  f^^l 
will  freely  tell  what  I  know. 


Can  you  g;ive  roe  any  acooont  where  he  wss 
before  that  time  ?— I  never  saw  nor  heard-  of 
him  till  then. 

Hath  he  been  then  ever  since?— Yes  ;  f 
made  proviakm  for  him  by  his  grace^s  oom- 


Do  you  know  Viness?  Where  bath  she 
been?— On  iBonday  was  fortnight  she  came 
thither  likewise,  and  I  was  oraered  to  take 
care  for  her. 

Where  was  she  k>dged  ? — In  my  lord  duke's 
house  in  St.  James's  square. 

Has  she  been  there  a  fortnigfat  ?— Yes,  a 
fnrtnight  Uwt  Sunday,  and  coning  here  lo  at- 
tend the  Lords.' 

Had  she  the  libev^^  of  the  hoase,  or  was  she 
kept  dose  ?— They  were  kept  only  as  they  de- 
sired themselves ;  nobody  was  deaM  lAaty 
to  see  them :  They  desired  to  be  there,  sooact 
than  any  place. 

Do  you  know  that  those  people  b«fe  ben 
sent  for,  and  how  long  betbre  they  came  ?— 
I  was  never  privy  to  any  thing  of  that  ilatnre: 
I  had  no  knowledge  of  theur  names,  nor  whence 
they  came. 

Do  you  know  of  any  money  ittoed  out  for 
thdr  oooding  over  ?-^Not  one  penny. 

Do  you  know  of  any  rewud  they  have  had,, 
or  are  to  have  ? — 1  know  not  of  any  reward 
they  have  had,  or  are  to  have. 

RiCBABD  MlT. 

.  Christopher  Raine  sworn,  deposeth  u 
foUowelh : 

Q.  Are  you  servant  to  the  diAe  of  Noffoik? 

— .1.YC8. 

.  Do  you  know  Hauseur?-'-F  have  s^ja  him, 
but  am  not  ao^piainted  with  him. 

How  Umg  w  it  since  you  aaw  him  ?— It  is 
within  this  fortnight. 

Did  you  not  see  him  atany  time finrtlier  off? 
— No,  I  am  positive  of  it. 

Where  did  you  see  him  first  P— In  St. 
James's. 

In  what  pkce  there?— At  his  grace's 
house. 

Hath  he  been  there  ever  since  P-^Yes. 

Was  there  a  woman  called  Vaaess  with 
hiip  ?— Yes. 

Did  they  come  at  the  same  time  f-^Yes. 

How  long  ago?— A  fortnight;  it  maybe, 
not  so  much. 

Had  they  the  liberty  of  the  house,  to  take 
notice  where  they  were  ?— They  had  liboty  lo 
go  where  they  pieaaed. 

Did  they  go  abroad  since  they  came 
there  ?— I  cannot  tell ;  not  to  my  knowledge. 

Do  you  know  whether  they  went  oat  of  the 
bouse  upon  any  oocaskMi  ?— Not  to  my  know- 
ledge. 

Who  brought  them  there  ?— I  do  not  know. 

Do  you  know  whence  they  came  P— No. 

Did  yon  understand  where  they  Mged  he- 
re ?— No,  1  am  a  stranger  to  them  both ;  I 


fore 

never  saw  them  before. 
Saw  you  them  whw 
I  wat  not  at  home. 


firal?— No, 
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Edwabo  Cotter  sworn,'  deposeth  as  fol- 
loweth:      * 

Q.  Are  TOO  wnraiit  to  the  duke  of  Norfolk  P 
—J.  Yet. 

I>o  Yoa  knoir  Nicholas  Haraenr  ? — I  did  not 
know  him  but  since  this  trial. 

How  lonpf  a^  is  thai  P— Aboot  a  fortnight 

Do  yoa  know  where  he  had  been  beforeP — 
No;  I  knew  nothing  of  him,  where  he  was, 
nor  what  he  was. 

Came  Helena  the  Dutchwoman  with  him  P 
^-Yes,  the  woman  came  with  him  since  the 
trial ; .  J  nefer  saw  them  before. 

Did  yoa  nerer  know  them  so  oat  of  doors 
since  they  came,  bat  to  this  boose  P — Never, 
no  where  else. 

Who  brought  them  to  the  dake*s  P— I  know 
ttoL 

Wbenoe  came  they,  do  you  know  ? — I  can- 
not tell. 

Did  they  never  report  in  the  house,  whence 
they  came? — ^No,  1  never  heard  where  they 
lived,  nor  how  they  behaved  themselves. 

Do  you  know  whether  ever  any  reward  was 
given  them  P — ^No. 

1  desire  he  may  be  asked,  whether  he  has 
not  known  before,  for  some  time  past,  within 
this  fortnight  or  three  weeks,  more  or  less, 
meetings  m  Somerset  house,  in  order  to  this 
trial  .^— The  thing  is  this ;  1  was  one  night  at 
SonajKi  house  with  my  lord  duke,  betwixt  six 
and  seven  o'clock ;  but  I  cannot  tell  how  long 
it  is,  whether  it  be  three  weeks  or  a  month*;  it  is 
DO  more,  that  I  know. 

What  were  you  there  about  ? — I  went  there 
with  my  )prd  duke. 

Upon  your  oath;  was  there  anv  thing  then 
dene  there,  rehuiog  to  this  trial  P— Upon  my 
oath,  I  did  not  know  but  it  was  conoenung  my 
lord  Howard  of  Escrick. 

Was  he  there  with  the  duke  P— Yes. 

Did  you  know  who  they  went  to  p— No. 

Upon  your  oath,  do  not  you  know  whether 
they  wentto  Madam  Pitts,  or  no  P-*-They  went 
to  some  house,  hot  1  do  not  know  her  name 
thef  went  to. 

Was  there  any  body  else  there,  but  my  lord 
duke,  and   my  lord  Howard  P—<3od  knows. 
My  loni  duke  called  me  to  the  door,  and  sent 
me  on  a  message;  and  I  went  and  came  f 
again. 

Who  did  yoa  see  there  when  you  came 
again  P-^I  saw  none  bat  my  lord  duke,  and 
another  that  I  did  not  know. 

Who  did  you  see  go  in  P— None  bat  my  kvd 
dake,  and  my  lord  Howard. 

£dwiso  Cotter. 

Framcis  HuDDUSSTONE  sworn,  deposeth  as 
followeth: 

Q.  Upon  your  oath,  do  yon  know  of  any, 
meetings  reUting  to  this  trial,  that  bath  been 
Within  some  time  past?— il.For  meetings,  I 
know  not  any  thing  of  them. 

Do  you  nndcrstand  the  question P-*I  know, 
nothing  of  any  meetings. 


Have  yoa  not  been  at  any  place  where  anT 
thing  has  been  done,  relating  to  this  trial,' 
against  tbe  duchess  of  Norfolk  P—1  do  not  nn- 
dentand  any  thingf  of  tbci  trial.  I  know,  no- 
thing of  the  duchess  of  Norfolk. 

Prey,  give  a  positive  answer :  Have  you  not* 
been  present,  or  do  you  know  of  no  meeting,' 
relating  to  the  proceeding's  against  tbe  duchess* 
of  Noifolk  f  — I  never  was  at  no  meeting.     , 

Who  do  you  live  with  P— I  live  wiA  my 
lord  Howara. 

Was  you  ever  present  at  Somerset-house, 
where  my  lord  Howard  and  others  met  P — I 
have  been  at  Somerset-house,  but  know  no- 
thing of  any  concerns. 

Do  you  know  VanessP— I  know  no  suck 
person. 

Do  you  know  Nicholas  P — I  do  not  know 
him. 

Pray,  answer  positively;  Do  you  know 
one  Nicholas,  called  Hauseor? — I  know  se- 
veral of  that  name,  but  i  know  not  who  yoa 


1  mean  one  that  lived  with  sir  John  Ger- 
maine. — I  know  him  not;  I  never  had  any 
conversation  with  any  body  that  lived  wita 
sir  John  Germame. 

{Nicholat  called  in.) 

Q.  Did  you  see  any  such  man  as  appeare  ^ 
here,  at  Somerset- house  P— J.  I  know  no  suck 
man  as  is  called  Nicholas  Hauseur :  I  know 
several  called  Nicholas,  but  none  of  the  Etau- 
senrs. 

Look  upon  this  man  ;   havo  you  seen  him 
before  or  not?— Yes ;   I  have  seen  him  twicn 
or  thrice;  but  I  knew  not  who  you  meant' 
before. 

How  long  it  it  since  you  saw  him  first  P— 
About  a  fortnight  ago. 

Have  you. not  seen  him  at  Somerset-house P 
—Never.- 

Where  did  vou  see  himP — ^In  Gerrard-streaL 

Was  that  all  the  places  you  saw  him  atP— I 
saw  him  no  where  dse. 

Whose  house  did  you  see  him  at  P— At  cap- 
tain Soames's  lodging. 

Did  von  not  see  a  Dutchwoman  there^ 
one  Helen  Vaness  ?-^There  was  a  woman  witii 
him,  I  do  not  know  her  name. 

IMd  you  not  see  her  at  captain  Soomes's  P^ 
She  was  with  this  gentleman  there. 

Did  yon  see  her  at  no  other  time  or  place  P 
—No. 

Who  else  was  there  then  P  —  Captain 
Soomes,  my  lord  Howard,  and  one  or  two 
more.  I  was  but  at  the  door.  I  {lave  seen 
this  man  go  in.  I  was  but  a  footman  waiting 
at  the  door.  I  knew  not  the  others  that  were 
there. 

Did  you  know  no  more  that  were  there  P-<* 
My  lord  Howard  was  in  the  hoase,  but  t  know 
not  if  he  were  with  them. . 

.  Did  you  ever  see  Hekn  Vancas  before  that 
time?— I  have  seen  the  woman  since,  hut^ 
never  savf;  her  before,    r 

Did  you  never  seehtr  anywhere  else?—? 
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Niveraa^  where  «b»lNif  at  lliltliMKygQtegr 
mi  comiiir. 

^SigMd,)    I^tAHcn  V  flinmtARoiiE. 


The  oocuBfel  beioflrwithdrawD,  tbe  followin^f 
.  aHerf  were  made :  That  copies  -of  the  ek&nu- 
nalioii,  read  to,  aud  ngned  by  the  witnesses  to- 
day, be  delivered  to  either  side.  That  this 
Boose  win  peremptorOv  proceed  to  bear  tlie 
4ofce  of  Norfolk's  and  daqbes«  of  Norfolk's 
coansel,  to  sam  ap  the  evidence  on  both  sides» 
OB  Friday  nasty  and  all  the  Lords  summoned 
to  attend. 

•  The  BridsBoe  htsfktg  been  aaniBied  ap,  the 
Lords,  after  a  Ions  debate,  and  *  division  of  tbe 
Hoinet  oonraiittei  tbe  bill,  by  a  minority  of 


•  Wbettopti  tbe  doohen  immediately  prefer- 
t«d  the  Petition  recited  in  the  Order,  March  8. 

March  Q, 

Um  readbgf  the  PeMm  of  Maty,  dncbess 
of  Norfolk,  shewing,  that  by  the  Bill  now  de- 
peadint  ilfe  dtaomng  tbe  marriage  between  the 
duke  <ff  Horfblk  and  year  PetitMMier,  ber  join 


tare  and  msrriage^agreements  are  to  be  set 
aside,  and  other  ttiings  in  the  Petition  mentiof^ 
ed,  and  praying  to  be  heard  by  her  counsel, 
touching  tlie  several  claims  and  interest,  and 
seirenl  clauses  in  the  BiH:  It  is  evdered  by  the 
Lflrdi  niritiml  and  temporal  in  parKaiiiettt  as- 
sembled, That  the  PedtieDer  shall  be  heaid  by 
ber  ooansel  to-merrDw  at  eleven  of  the  dock, 
at  the  Committee  of  tbe  whole  House,  to  wtiom 
tbesaid  Bill  etands  committed;  atwbiditime 
she  is  to  ptoddoe  her  said  marrisge  nvreement 
asd  writings,  m  in  tbe  PetitiDn  is  set  forth :  it 
which  time  the  duke's  counsel  may  be  pvesent, 
if  be  fbmk  dt.    M/^tm.  Jomtn&N,  Gl.  Pari; 

Upon  which  an  Order  was  made  for  coWMel 
IS  wrepare  a  daose  for  tbe  10,000/. 

The  duchess's  counsel  having  refused  to  join 
in  drawkff  any  clause,  though  they  adviseid  a 
Vetitiea  i£eat  tbe  jdntare  and  mairkge  agree- 
ment, tbe  duke's  prepared  a  clause,  to  whieb 
tbe  Lords  added  a  few  words,  and  passed  it  as 
in  the  Bill.  The  Bill  being  sent  down  to  tbe 
OWMdoits,  tbe  ddcbess  presented  tbe  follow- 
ing Petidon: 


Ta  tbe  HemnrMe  the  Kirigfats,  CHiseas,  and 
^  '        Burgesses,  in  Parliattent  assembled. 

The  HoHBLB  PETITION  of  Mart, 
Duchess  of  NosroLK. 

» «« Shewetb, 
'  •* Tbil  for  puttbigan ettd  to  all dlfferenoei 
baftrctfl  the  dolce  ef  Noriblk>  yoor  PefMooer's 
hindiand,  and  yoitf  Fetltieiier,  several  articles 
of  sgreement  were  entered  into,  and  executed 
10^  April  1d9|^  by  tbe  said  dobe,  your  Petitioner, 
aMdVowPedtloner'i  late  fotber,  tbe  earl  of 
PetsrboroQgb,  whereby^  and  by  deeds  eBSBcnted 
pWMasit  tlMeonCor,  the  duke  had  bit  Chen  de- 


sired ttinm^pt,  and  bafh  Mfy  enjoyed  the  be« 
ncflt  thereof:  That  yoor  PMHioner,  abenl  tbe 
thnaerperfoetfagtlMiiiddlidi^dgnifldAti  tbe 


said  duke  by  Mr.  Negus,  that  she  should  always 


readily  comply  with  all  such  i>rdens  In  ber  way 
of  livmg  and  conversation,  as  he  abooU  tbba 
at  to  appoint     NetwitbsiBDdiBg  wfaieb,  nd 


without  ever  signifying  any 
or  with  your  Petitioner,  and  witboot  any  insn* 
ner  of  notice,  or  previous  proMedbig^  in  the  eonH 
roon  and  ordinary  course  of  justice,  snd  to  tdw 
from  your  Pislhioiier  tbat  1^  trial » tbe  ec- 
cleaiastkal  eoart,  which  bv  tbe  laws  of  this 
realm  (ss  she  is  advised)  she  b  eatttlad  onts, 
did,  on  the  lOih  of  February  last,  exhibit  a  BiH 
in  the  House  of  Peers,  iatituled,  •  An  Act  to 
'  dissolve  the  duke  of  Noifrlk'a  marriage  with 
*  tbe  lady  >iary  Mordaunt,  and  to  enable  him 
<  to  marry  again.'  Upon  which  tbe  proeeed- 
ingfs  were  so  very  quick,  two  witnesses  lilriy 
brought  from  beyond  tbe  seas  bdng  fofthwiUi 
examined  against  your  Petitioner ;  and  year 
Petitioner  charged  with  foots  supposed  to  be 
committed  many  years  since,  and  long  before 
the  date  of  the  said  articles,  oouM  not  be  pm* 
pared  to  m Ae  ber  defomie  as  she  wooM  have 
done,  if  tbe  proceeding  bad  been  against  her 
seoorduig  to  me  known  laws  of  tbe  luid.  Tbe 
places  of  sbode  of  the  wltnesies  nradOoed 
against  her  bSMg  yetnotknowwardncnveied 
to  your  PacWodar:  And  your  Petitioner  hariag 
neHoe,  tbat  tlie  said  BUI  Is  passed  the  Hooae  of 
Lords,  and  seal  down  for  the  eeneorvenoe  of 
this  boaoanbia  House, 

«•  Veer  Petitioner  praya  she  may  be  faeiHP  by 
ber  oounset  at  Ibw  and  one  civilian  against  tbe 
sdd  Bill,  before  any  pK>ceediifg»  be  bad  tbescea 
by  this  honourable  House:.  aM  yoairPetitiewi 
sbiH  pray,  ^.  Hfjitrr  Nmtvotx." 


A  day  being  sppomted  by  tiM  Bouse  oTCoa 

BM  for  tb«  Committee  i»  proceed,  die  dnk« 

caused  tbe  Papers  fbUowiag  t»b0 


THR. 

DUiCB  OF  NORFOLK'S  CAffii; 


REASONS  FOR  PiissiNG  b»  0UX. 

If  want  either  of  precedent  for  a  parliaraeal- 
ary  divorce,  before  ffOing  through  fha  ledioof 
and  ineffectual  methods  of  Doctors  Comoenl, 
or  of  demonstntioa  of  foet,  have  hitherto  de- 
prifed  the  duke  of  Norfolk  of  tbat  rielief  agaimt 
bis  wife's  adnlteiX}  which  the  dirine  law  al- 
lows ;  tbe  fote  statute  made  in  tbe  like  esse, 
and  tbe  coming  m  of  two,  who,  while  the  dnke'i 
former  Bill  was  depending,  bad  been  aant  away, 
to  prevent  that  discovery  whiob  they  now  msin ; 
cannot  but  be  thought  to  remoire  sU  objectioas 
against  an  act  of  parliament,  not  only  for  the 
benefit  of  the  duke,  but  of  tbe  piibfic,  as  a 
means  to  preserve  tbe  inberitanoe  of  ao  greif 
an  office  and  honours  to  persona  of  tiie  trae  re- 
ligion. 

And  since  bishop  Coxens's  Amm&BM,mih0 
lord  Rosse's  Case,  hm  made  U  efidaal,  thai 


iam} 


andhk  DinkuMfJbr  a  Dktmct* 
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i^thUkgomm  th*  spiritual  iBoort 
in  Uufl  matter,  an  bat  tbe  renaina  of  popery ; 
nockiiiir  caD  be  now  raquiaite  to  aatidy  the  niQtt 
8cra|HUoii8  of  the  reformed  religion,  bat  to  aet 
Uie  dulw's  proofii  of  bis  lady'a  adaitery  in  a 
trueiifbt. 

Tb«  rf  potation  wbieb  tbe  doeb^  bad  main- 
tained, or  wit  and  discretion,  made  it  di^olt 
for  many  to  believe,  tbat  she  ooold  be  sQrpriaed 
in  the  very  act  of  «dultery,  as  bad  been  Ibr- 
merly  prmred.  And  though  it  then  appeared, 
that  one  Henry  Keemer  lived  with  the  dnchosa 
ivhile  she  went  by  a  feigned  name,  at  a  bouse 
hired  for  beratyauxhallby  air  John  Germaiae's 
brother ;  and  that  Nicola,  who  then  lived  with 
Sir  John,  used  to  receive  wood  sent  from  the 
docbesB  to  sir  John's  house  by  the  Cockpit;  tbe 
withdrawing  of  Nicola,  and  carrying  with  him 
the  Dutch  maid,  equally  eatnisted  with  the  se- 
cret on  sir  JohnV  side;  left  no  evidence  of 
their  constant  conversation,  but  Keemer  since 
deed,  iind  Susannah  Barrington,  who  bad  the 
like  trust  from  the  duchess. 

Keemer,  though  very  unwillingly,  some 
yearaatnceooQfessed  his  bring  with  the  duchess' 
at  Vaaxhall,  where  he  pretended  she  was 
obligedtoconoealherself  for  debt;  and  what 
atiare  Susannah  had  in  tbe  secret  was  unknown, 
till  Nicola  appeared :  Nhsola  coming  into  Eng- 
land some  time  aince,  in  expectation  of  a  ser- 
vice, expressed  his  readiness  to  discover  what 
be  kn^w,  and  to  lendeavenr  to  bring  with  him , 
the  Dutob  maid. 

She  proves,  that  for  two  months  the  first 
ffimoaer  aAer  the  king  came  for  England,  sir 
John  Oermaine  and  tlie  duchess  lived  together 
OS  man  and  wife,  and  were  seen  in  bed  together 
b^  her,  Mr.  Briane,  and  bia  wife,  sir  John'a 
sister ;  and  that  Nicholaa  Hauseur,  sir  John's 
▼aleC  de  chambre,  used  to.be  assisting  to  him ; 
as  the  duchess's  woman,  Susanoab  Barringtouy 
was  to  her,  at  ffoing  to  bed,  and  rising. 

She  proves  the  like  conversation  at  Vauxhall, 
and  the  duchess's  house  at  the  Mill- bank,  till 
tbe  dtike's  first  bill  for  a  divorce  was  depend- 
ing; within  which  time,  Nicholas  Hauseur, 
by  sir  Jobn'^s  order,  carried  away  her  and  Su- 
sannah Barrington«  with  intention  of  going  tor 
Holland,  to  prevent  their  being  examined  to 
what  they  knew ;  but  the  wind  proving  con- 
trary, ihey  could  not  so  till  the  bill  was  re- 
jected ;  and  then  sir  John  fetched  back  Su- 
sannah, who  was  most  useful  to  the  duchess ; 
but  Hauseur  went  for  Holland  with  Ellen. 

He  oonfirms  Ellen  *s  evytence.  in  every  par- 
ticular ;  and  besides  the  persons  mentioned  by 
Ellen,  as  privy  to  sir' John's  lying  with  the 
duchess,  names  sir  John's  brother,  J>aniel. 
Nicholas  having  been  found  ^ery  trusty,  his 
master  sent  for  him  to  return  to  his  ser- 
vice; and  gave  him  the  opportunity  of  prov- 
ing the  conunuanoe  of  the  same  adulterous 
conversation,  at  several  times  sod  places,  from 
tbe  summer,  |d99„to  the  iS^th  of  ipril,  1696. 
He  swears  be  had  after  bis  return  to  sir  Jobn*s 
ssrvioa  seen  the^i  in  bed  together  at  sir  John's 
i»atp  at  the  G^ifl^  a|3  «l  U|94«l«hMi'i 
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house  at  Hill-baok,  and  where  shallow  lives; 
and  used  to  be  let  into  the  duchess's  aparUneUt 
by  Susannah  Bairiagtoo,  or  Keemer.  Nor 
can  anv  man  who  snail  read  the  testimoiiials 
given  Mr.  Haoseur  by  sir  John ;  by  the  lost 
of  which  it  appeaca,  that  he  served  him  faith- 
fully as  his  steward ;  reaaonaUy  qaestion  Hauc 
s^r's  credit 

Another,  whohad  been  advanced  by  sir  John 
from  bb  footman  to  Mr.  Hauseur's  place,  and 
from  thence  %o  a  good  office  in  the  excise,  very 
unwillingly  oonfrmed  the  testimony  of  Hau- 
seur and  the  Dutch  maid,  ^not  only  as  to  tbe 
time  of  their  going  from  the  service  of  ait  John 
and  tbe  duchess;  but  though. being  no  fo- 
reigner, be  could  not  so  easily  be  sent  away  to 
prevent  discovery,  and  therefore  was  not  lot  an 
far  into  the  secret  as  Hauseur  and  the  Dutch 
maid ;  yet  he  swears,  tbe  duchess  used  to  coma 
masked  to  his  master's  house;  that  he  lias 
gone  with  him  as  far  as  the  ^rse-feney,  to- 
wards her  house  at  the  Mill-bank;  tbat  then 
hia.  master  sometimes  lay  out  all  night,  and  the , 
next  morning  he  has  carried  linnen  and  deaths 
for  bis  master  .to  Kcemer'a  house,  or  JLecmer 
has  fetehcd  them  from  him:  and  this  he 
proves  to  hare  been  since  the  rejecting  tbe 
former  bill,  and  about  five  years  since,  when 
he  was  succeeded  by  Hauaeur,  as  before  he 
bad  succeeded  Hauseur. 

Two  other  foreigners,  La  Fountain,  who 
lived  with  sir  John,  and  ^as  served  with  sum^ 
mens  at  the  duchess's  house  at  Drayton,  and 
Hugonee,  who  ran  away  from  the  locd  Ha- 
▼ersham's'  since  aummons  was  taken  out 
agaiqst  him,.aeem  to  have  had  the  same  trust 
that  Hauseur  bad ;  for  both  decbred,.  That 
nothing  should  oblige  them  to  betray  their 
master's  secrets:  one  said,  No  court  ooukt 
dispense  with  an  oath  of  secrecy ;  and  both 
declared,  they  would  immediately  go  beyond 
sea«  Summons  have  been  taken  out  for  Mr. 
Briane  and  bis  wife,  and  sir  John  Oermaine't 
brother  (who  are,  or  lately  were,  in.towji)  to 
oeotess  or  deny  what  Nicola  and  Ellen  ^appeal 
to  them  for;  and  it  cannot  be  imagined;  that 
sir  John  shouM  cbuse  tbe  honour  of  being 
thought  to  have  to  do  with  a  duchess,  before 
tbe  Clearing  her  and  himself  from  tbe.  imputa- 
tion, by  bringing  hia  relatieoa  to  disprove  the 
charge,  if  what  is  sworn  to  be  wiUun  their 
knowledge  is  false. 

And  if  sir  John's  vanity  should  prevail  with 
him»  at  least  it  is  to  be  presumed  that  his  rela^ 
Irons  would  be  more^ust  to  hidh  and  the  lady, 
than  to  aufier  any  thing  to  pass  against  them, 
which  they  could  with  truth  aiid  justice  prevent,' 

But  since  none  of  them  appear,  the  world 
will  believe  their  absenting  more  than  a  then* 
sand  witnesses,  in  confirmata<te  of  what  Mr. 
Hauseur,  Ellen*  nnd  Bayly  have  awom: 
whose  evidence  not  ouIt  stands  untouched  by 
any  thing  ofiersd  by  the  ducliess's  wknessea, 
btuis  plamly  oonftEmod  by  them  in  the  fnriaei- 
pal  parte. 

This  beiog  the  nature  of  tbe  proofs,  it  is  ob« 
•«T«Wo^ 
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'  1.  TlwC  there  never  yet  nras  any  cue  of  thiii 
kiii<h  where  the  evidence  was  not  liable  U) 
greater  objections  than  can  be  made  to  this. 

Though  in  the  latest  case  of  this  kind,  there 
•  vasfull  conviction  of  the  lady's  faavingc  cbil* 
dren,  while  she  lived  separate  from  her  hus- 
band, and  the  preiUsoptiou  was  very  violent' 
whose  the  children  were;  yet  tbis'was  but 
presamption,  and  that^was  weakened  by  the 
nresUiDption  in  law  that  they  were  tlie  bus- 
kind's;  especialTv,  since  there  was  bo  direct 
proof  oC the  lover's  ever  lyin^  with  her. 

9.  Though  in  that  ca8i«,  by  reason  of  the 
interval  of  parliament,  and  fear  of  the  deaths 
of  witnesses,  a  suit  was  begun  in  Doctors- 
Commons,  it  w  as  taken  from  thence  while  the 
suit  was  depending ;  therelbre  that  w^  rather 
in  objection  against  proceeding  in  parliament, 
than  an  argument  for  it. 

3.  In  that  ease,  several  witnesses  were  exa- 
ttihied  at  the  bars  of  both  Houses,  who  had  not 
been  examined  at  Doctors-Commons,  nor  any 
notice  given  of  their  names  before  tbdir  exa- 
mination. 

4.  It  appears  by  that  .case,  and  the  present, 
tliat  the  examinations  in  parliament  are  more 
•olemn  and  certain  than  those  of  the  spiritnal 
court ;  which  depend  too  much  upon  the  ho- 
tteaty  of  the  register,  or  his  deputy. 

6.  Before  that  cose,  parliaments  have  either 
broken  through  the  rules  which  bind  the 
spiritual  court,  as  in  the  case  of  the  duke  of 
Norfolk,  Eliz.  where  the  parliament  ratiAed 
the  marriage,  as  lawful  according  to  God's 
law;  though protuscted and  letted,  by  reason 
of  certain  decrees  and  canops  of  the  Pope's 
law ;  or  else  have  dissolved  a  marriage  .where 
th^e  bsd  been  no  application  to  Doctors- com- 
mons, aa  in  the  caie  of  Mrs.  Wharton,  who 
bad  been  married  to  Mr.  Campbell ;  and  yet 
there  had  been  no  examination  of  witnesses, 
hvLX  what  had  been  before  the  two  Houses.  3 
dB  3  W.  &  M. 

$0  long  before,  in  the  case  of  sir  Ralph  Sad- 
ler, ppon  proof  before  the  two  houses,  that 
lad  V  Sadler's  former  husband  had  deserted  her, 
and  disappeared  fur  four  years  before  she  mar- 
ried sir  Ralph,  the  parliament  legitimated  her 
children  by  sir  Ralph.   97  H.  8. 

'  Wheress  some  object  against  the  passing  the 
bin,  as  if  it  wonM  coantenance  a  jurisdiction 
in  the  House  of  Lords  to  examine  to  such 
matters,  in  the  first  instance  or  originally; 
the  objection  would  be  the  same  if  it  had  be- 
gun, as  it  might,  in  the  House  of  Commons ; 
but  in  truth  would  be  of  equal  force  against 
-most  private,  and  several  public  ads,  occasion- 
ed by  the  examinatioo  of  wituetaea  of  notoriety 
of  fact. 

Since  therefore  the  duke  has  so  long,  and  so. 
often  in  vain  endeavoured  to  be  frtSi  from  a 

ladv,  publicly  famed  and  proved  to  have  Kved 
with  sir  John  Germaine,  as  his  wife;  the 
duke's  former  disappointment  cannot  but  be 
powerful  argumenta  for  his  speedy  obtaiuiog 
that  iuatke  which  the  spiritual-court  caunot 

give  bim»  th«ur  power  reaehiog  no  fmther  than 


totha^  liberty  of  living  as  she  list,  some  years 
since  settled  by  artirtes :  But  as  none  of  lesa 
art  and  oratory  than  ber  counsel,  could  have 
turned  this  into  a  licence  to  commit  adultery, 
if  she  list,  or  a  pardon  afterwards  ;  had  tb^^re 
not  been  evidence  of  ber  acting  acoordtog  to 
such  Construction,  the  duke  wou  d  baire  hoped 
she  had  repented  of  the  former  injuries  he  bad 
received  from  her ;  but  now  hopes,  she  slisll  no 
longer  continue  to  bear  the  name  of  his  wtfi?« 
and  put  itira  in  danger  of  heiug  succeeded  by 
sir  John  Germaine's  issue,  or  deprive  him  of 
the  expecution  of  letiving  his  honotus,  office^ 
am)  estates  to  a  Protestant  heir. 


BISHOP  COZENS  S  ARGUMENT, 

PsoviNO,  That  Adultery  works  a  DOsoLimo!! 
OF  THE  Marriage. 

Being  the  substance  of  several  of  bisbop  Co- 

zens's  speeches  in  the  House  of  Loids, 

.  upon  the  Debate  of  theLiord  Rosa's  Case. 

— Taken  from  original  papers  writ  in  the 

Bishop's  own  hand. 

The  question  is  mdefinitely  to  be  spoken  of, 
Whether  a  man  being  divorced  from  bis  wife, 
who  hath  committed  adultery,  and  is  convicted 
of  it,  may  marry  himself  to  another  wife  or 
no,  during  the  life  of  her  which  is  divorced  ? 

The  place  in  St.  Matthew  the  5tb,  repeated 
again  St.  Matthew  the  19th,  has  great  peispi- 
cnity :  If  it  b^  not  lawful  lor  a  man  to  pet 
away  his  wife,  and  marry  again,  except  it  be 
in  the  case  of  fornication  (for  the  displaciog 
the  words,  by  potting  the  exception  before  the 
marriagre,  cannot  alter  the  sense),  then  e  m- 
trariof  it  must  of  necessity  follow,  that  if  the 
wife  be  put  away  ibr  fornication,  the  husband, 
by  the  tenour  of  Christ's  words,  is  left  free  fo 
marry  again ;  which  freedom  is  not  allowed 
to  the  adnltress  herKlf,  nor  any  oian  else  tbat 
shall  marry  her. 

St.  Mark  and  St.  Luke  have  been  oppoi- 
ed  to  St.  Matthew  ;  and  it  baa  been  said,  that 
Christ's  words  lo  St.  Matthew  did  not  prs- 
periy  belong  ta  Christ's  discijiles,  or  tbe 
Chnstian  church,  as  the  words  in  St.  Msii 
and  St.  Luke,  which  are  absolute,  do ;  whidi 
is  a  saying  that  neither  T,  nor,  I  think,  na- 
body  else  ever  heard  of  before :  For  Chriit^ 
sermon  in  the  mount  was  spoken  to  his  dis- 
ciples,  and  especially  hdonged  to  Christians. 

It  is  clear  they  are  apoken  to  his  olisciples; 
for  he  says  to  them,  that  they  are  the  salt  of 
the  earth,  and  the  light  of  the  world  ;  and  tbat 
they  are  blessed,  *  when  they  sofier  persecs- 
tioQ  for  his  nattie's  sake  ;*  wnich  no  man  will 
say  or  apply  to  the  Jews. 

It  is  true,  that  in  the  19th  chapter  of  9L 
Matthew,  Christ  answers  tbe  Series  and  Pbi- 
risees,  who  oame  to  tempt  him  with  their  qnep 
tion,  *  Whether  it  ifsa  lawful  for  a  man  to  pit 
away  bis  wtfo  for  any  cause,'  aa  they  mid 
Moms  had  permitted  them  to  '4o.  Bat  du 
that  Ortak  fnt  ihM,  'nttitm 
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■otlawfiil,  batonlviD  Uiecue  of  tdoltofy,  for 
mcQ  to  pat  avav  Uieir  wiret,  and  nmnj  ftoo- 
tber ;'  WM  a  rpie  which  oonoorDed  all  Chris- 
tiaos  to  obaerre  for  over  after ;  aid  for  thai 
naaon  waa  recorded  by  St.  Blattfaevf . 

The  words  in  St.  Mark  and  St.  Liiko  are 
not  to  be  taken .  absolutely,  but  to.be  supplied 
and  understood  by  his  words  in  St.  Matthew,  as 
ifrmany  other  cases  is  clear ;  viz.  the  thief  upon 
the  cross,  baptism  in  the  name  of  the  Ffther^ 
Son  and  Bolv  Ghost,  &c.  whereof  many  in- 
sUnces  may  be  brought,  as  the  destraction  of 
Niocveb,  to. 

But  for .  Christ's  words,  the  exception  con* 
firms  the  rule,  and  infers  aponcession,  that  in 
tfiecase  of  fornication,  the  putting  away  one 
wife,  and  n^arrying  another  is  allowed.  It  is 
sliko  vritb  divers  other  his  exceptions,  which 
sre found  in  Scripture:  For  brevity,  1  will  ia- 
stance  io  this  one,  Tiz. '  Excopt  ye  repent,  ye 
shall  all  likewise  uerish.*  Upon  which  text,  if 
1  or  any  hisliop  else  were  to  preach,  1  believe 
weshbuld  not  discharge  our  duty,  unless  we 
should  tall  the  people.  That  if  hy  the  grace  of 
God  they  did  repent,  they  should  not  perish.  « 

The  nxoeption  here,  $»  fsA  niu^  unless,  is 
pralld  with  the  1  King]i,  iii.  18.  *  None  were 
m  the  house  except  we  twain;*  they  two 
therefore  were,  others  were  not. 

Such  exceptions  proceeding  from  natural 
equity,  are  tacitly  implied  in  laws,  though  pro- 
nounced in  general  terms. 

But  aato  the  exception  here,  the  words 
are  not  capable  of  ^ny  other  sense,  than  as  I 
have  observed ;  for  except  that  restraint  be  re- 
frrred  to  mnrrying  again,  the  sense  would  run 
thus,  Whosoever  puts  away  his  wife  commits 
adaltery:  which  stands  not  with  truth  or  rea- 
son ;  since  it  is  not  the  dismission  that  is 
adulterous,  but  the  marriage  of  another.  It 
is  therefore  the  plain  drift  of  our  Saviour  to 
teach  the  Pharisees,  that  the  marriage  of  a 
second  wife,  atUr  a  dismission  of  a  former, 
npoo  any  other  cause,  except  for  fornication, 
is  no  leas  than  adultery ;  thereby  inferring, 
that  upon  a  just  dismission  for  fornication, 
a  second  marriage .  cannot  be  branded  with 
adultery-  • 

Besides,  the  Pharisee's  question  [Is  it  lawftil 
for  a. nMU.to  put  away  his  wife  for  every 
cause?]  waa  not  without  a  pUin  implication  of 
libeitv  to  marry  another ;  which  our  Saviour 
well  knowing,  giv^  a  full  answer,  as  well  to 
what  be  meant,  as  what  he  said  ;  which  had 
not  been  perfectly  satisfactory,  if  be  had  only 
determined  that  one  part  concerning  dismission, 
and  not  the  other  concerning  marriage ;  which 
clause  if  two  evangelists  express  uot,  yet  it 
most  be^ fetched  necessarily  from  the  third; 
sbce  it  it  a  sure  and  irrefragable  rule,  that  all 


fonr  Evangelisto  make  uu  one  perfect  gospel. 

The  Rhemiata  and  college  of  Doway  urge 
lor  the  Popish  doctrine,  Rom.  vii.  S.  The  woman 
which  hath  an  husband,  b  bound  by  the  law 
to  her  husbsnd  as  long  as  he  liveth ;  but, 

1.  Thif  place  is  to  be  ezpoooded  by  Cbrisf  i 
l«di^  _    .  


3.  8t.P^nlbathneoooarioBberetoBpeakor 
divorce,  but  of  marriage  whole  and  sound,  as  i| 
stands  by  God's  ordinance. 

3.  He  speaks  vf  a  woman  who  is  under  her 
husband ;  so  is  not  she  that  is  di? orced  frooa 
him. 

St.  Paul  nseth  this  to  hit  purpose  of  the  law 
being  dead,  to  which  we  are  not  bound. 

Nor  is  their  doctrine  more  favoured  by  1  Cor« 
iL  io.  «  Let  not  the  woman  depart;'  «■  KMn<y 


vii.  10.  *  Let  not  the  woman  depart;'  as  being 
in  her  cboioe  whether  she  would  depart  or  not; 
but  in  the  case  of  fornication  she  was  to  departp 
or  rather  be  put  away,  whether  she  would  or 
not. 

The  bond  of  marriage  is  to  be  enquired  into, 
what  it  properiy  is.  Being  a  conjugal  promise 
solemnl  V  made  between  a  man  and  hit  wifo^ 
that  each  of  them  will  live  together  according 
to  God's  holy  ordinance,  notwithstanding 
poverty  er  infirmity,  or  such  other  things  at 
may  happen  during  their  lives ;  separation  irom 
bed  and  board,  which  is  uart  of  their-promise 
so  to  live  together,  doth  plainly  break  tnat  pari 
of  the  hood  whereby  they  are  tied  to  live  to-, 
gether  both  as  to  bed  and  board.  The  dis- 
tinction betwixt  bed  and  board  and  the  bond,  it 
new,  never  mentioned  in  the  scripture,  an4  on* 
known  to  the  ancient  church ;  devised  only  by 
the  canonists  and  schoohnen  in  the  Latin 
church  (for  the  Greek  church  knows  it  noi)  to 
serve  the  pope's  turn  the  better,  till  he  got  it 
esteblisbed  in  the  council  of  Trent;  at  which 
time,  and  never  before,,  he Jaid  his  anathemn 
upon  all  them  that  were,of  another  mind ;  for** 
bidding  all  men  to  marry,  and  not  to  makeatt|t 
nse  of  Christ's  concession. 

Bed  and  board,  or  cobabitetion,  belong  to  the 
essence  and  substance  of  matrimony ;  whicb 
made  Erasmus  and  bishop  Hall  say,  that  the 
distinction  of  those  two  from  the  bond  is  merely 
chimerical  and  fancy. 

The  promise  of  constancy  and  mutual  for- 
bearance, if  it  hinders  divorce  as  to  the  bond, 
hinders  it  also  as  to  bedand  board ;  and  because 
the  same  bed  and  the  same  table  were  promised 
in  the  marriage  contract;  but  the  promian 
does  not  extend  even  to  tolerating  adultery,  or 
malicioua  desertion ;  which,  acoording  to  Qod*t 
ordinance,  diasolTes  the  marriage. 

Oar  Saviour  spealcs.  of  divorces  instituted 
by  the  Mosaical  law ;  but  they  were  no  other 
than  divorces  from  the  bond. 

The  form  ot  the  bill  of  divorce  among  tbn 
Jews  was  thif,  Be  expelled  from  me,  and  frse 
for  any  body  else.  To  give  the  bill  of  divoroe» 
is  from  the  Hebrew  root  mSi  which  is  to  break| 
or  cut  off  the  marrriage.  W^th  this  agree  the 
anbtent  canons,  conneilt,  and  fathers  of  the 
church. 

Concil.  Neocsesar.  &  Elib.  forbid  the  retain- 
ing an  adulterous  wifo.  Concil.  Bliber.  Aure- 
Itan.  &  Arelatens.  give  liberty  in  such  case  to 
marry  again.  Clemens's  Constitntran,  Ter- 
tollian,  St  Basil  in  his  onons,  approved  by  n 
general  council,  are  for  marrying  again.  Cen- 
tal- VeneL  If  they  totrry  in  any  other  cay 
than  fonication,  they  aie  to  he 
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CAted,  and  not  othniHift.  Concil.  W^ntot. 
gifct  liberty  t»  the  ionoeeDt  ptrty  to  merry 
afler  diroroe.  Conoil.  LAlaran.  giree  leare 
for  the  idnoeeBt  petty  efter  a  yeer  t»  merry 
again. 

CoBcil.  Let««o.  If  anv  one  take  another 
wife  while  a  solt  ii  depending,  and  aftervrards 
(here  be  adivorce  between  biro  and  theftnt,  be 
■Mnr  ivmaia  wiib  the  eeoond. 

LactaDtiiia,  8t.  Hicrom  and  Bpipbanioa,  are 
for  allowance  of  marriage  afler  diToroe. 
Chryaoeioro,  Horn.  19.  1  Cor.  7.  says,  That 
the  marriage  is  dissolred  by  adoltery ;  and 
that  the  husband,  after  he  haUi  pat  her  away, 
ii  no  longer  berhosband. 

Tbeopbylact  on  the  16tb  of  Bt.  Lake  says, 
that  St  Luke  must  be  ibterpreted  by  8t 
Matthew.  St.  Hilary  is  for  marrying  again, 
•s  Dr.  Fulk  saith  upon  St  Matthew  the  7lh. 
The  eastern  bishops,  in  the  ooancil  of  Flomee, 
•re  for  marrying  agab :  Justin  Martyr  speaks 
of  a  woman  giving  a  bill  of  divorce  to  a  dis- 
folate  husband,  without  finding  any  fault  with 

St.  Ambrose  says,  a  man  may  marry  again, 
if  be  puts  away  an  adulterous  wife.  Tbeo- 
ilaret  said  of  a  wife  who  violated  the  laws  6f 
marrTage,  therefore  our  Lord  requires  the  bond 
nr  tve  of  marriage  to  be  dissolved. 

All  the  Greek  church  to  this  day  allow  it. 
Erasmos,  Cajetan,  and  other  papists:  The 
dvil  law,  and  the  laws  of  the  emperor  are  dear 
§ar  it :  and  the  constitutions  of  our  own  church 
of  England,  IB  the  time  of  H.  8.  Ed.  6.  and 
fueea  fikz. 

The  practice  of  the  English  church,  in  the 
•tat  1  Jac/c.  11.  against  second  marriages, 
divorces  are  excepted ;  and  in  Canon  107.  it 
So  provided  ther  shall  not  marry  again  ;  but  it 
ia  not  aaid  aacb  marriaKca  are  void,  only  the 
caution  is  forfeited:  Neither  doth  the  Canon 
•peak  of  soch  sepatatkms,  wherein  the  bond  is 
woken,  as  it  is  by  finmication. 

Even  the  Canon- law  alkiws  marrying  again, 
in  case  a  woman  seeks  her  husband's  life,  and 
ia  case  of  a  bond- woman.  Gratian  says,  in  the 
•ase  of  adukery,  lawfbl  marriages  ought  not  to 
be  denyed.  In  the  case  of  an  incurable  le- 
proa^,  it  wae  the  advice  of  St.  Gregory  to 
Ansun  the  monk,  that  he  that  cooM  not  contain, 
•ImuM  rather  niarry.  Bdlarmine  owna,that 
the  bond  of  the  mbrriage  of  infidels  is  dtssolva- 
Me;  bnt  the  marriage  of  the  faithful,  and  of 
infkMs,  ia  of  the  same  nature:  and  Justinian 
•  joittit,  confesses,  that  it  is  simply  kwfal  for 
«be  innocent  party  to  marry  again.  And  th* 
Roman  doctors  aflow  a  disaolotton  of  the  bend 
•f  marriage,  if  the  partiea  ahonid,  alto  oon- 
•nmmatioa,  tranafer  themaelvea  into  a  friary  or 
Mmnery. 

The  Canons*  which,  in  the  case  of  adaMcry, 
prohibit  marrying  in  the  life-time  of  the  guil^ 
person,  are  contrary  to  two  acts  of  parliament 
made  a6  Hen.  8>  and  S  and  4  Edw.  6.  wherain 

•  Bef.  Leg.  Eedaa.  Tit.  da  AdoHaiia  et. 

AlfQltHB. 


no  csDona  are  allowed  that  be  anj  wiy  rapng* 
nanttotbo  laws  of  God,  or  the  Scriplnie,  die 
king's  prerogatif»  royal,  and  the  atatnlas  of 
this  land :  thirtt  two  persoDS  wwe  to  Rvicw 
the  canon-law,  m  whM»  review,  drawn  vp  by 
arehbishop  Cranmer,  the  inooosnt  persoa  is 
oermitted  to-marry  again,  acaordiag  to  Christ's 
kw  and  concessian. 

We  baveenmpleaof  awh  mmnagMin  H. 
4.  of  France,and  H.  8.  of  England,  kml  MooaU 
joy,  lord  Rich,  bishop  Tbutnbotwugli,  and  di- 
^__     ^^  jj  j^  obasrvaMe,  thai  in  the 


dy*a  ndoUery, 
•ctof  pariii- 
which  passsd 


caseoftbemarqius  of  Nortbaniptoa,  5  Edw.  6. 
who  had  been  divorced  for  his  laily*a 
and  married  another  before  any  act 
ment  made  oonceming  it,  an  bet  wh 
afWwards  (only  two  spiritual  and  two  tcmporsi 
lorda  dissenting)  declarea,  he  h^d  hesa.  at  li- 
berty by  the  lawa  of  God  to  many,  and  Hi 
hiwfolly  marry  aaother :  where  iho  act  oMni- 
featly  sopp<lBes,  that  whatever  had  obiaiaid 
fhr  law  till  that  tioM,  waa  void,*  aa  bcisfg  cea« 
tranr  to  God'a  law.  « 

llie  most  considerable  nnea  of  the  fcfwved 
chorehes,  both  at  home  and  abroad,  are  of  tins 
opinkm :  Grotios  euotes  Tertullt^  in  whose 
time  it  waa  lawfnl  for  the  innooaat'  party  ta 
marry. 

Lancelot.  Instit.  Jar.  Can.  acknowledges, 
that  divorce  is  a  dtssolotiou  of  the  marriage. 

Seklen,  who  is  not  likely  to  contradict  tha 
lawa  of  this  kingdom,  maintaincth,  that  mar- 
riage after  divorce  ia  to  be  allowed;  aadinthat 
C articular  Dr.  Hammond  doth  not  contradict 
im,  bat  is  deariy  for  it 

The  opinion  of  Amesias  dmsrvea  to  be  est 
down  at  large :  **  Marriage,  aaya  he,  cannot  be 
dissolved  by  men  at  their  pleaanre;  and  fbrtbat 
reason,  aa  it  is  considered  simply  and  abaolokly, 
it  is  rightly  said  to  be  indissolvabia,  becanss 
marriage  is  not  only  a  civil,  but  a  divine  eon- 
junction ;  and  is  abo  of  that  natore,  that  il  can, 
not  be  dissolveed  without  detriment  of  either 
natty :  yet  it  b  not  ao  dissolvable,  bat  it  may 
bedtssoked  fbr  a  cause  which  God  approvei  as 
jost ;  for  the  indissdvabilitv  waa  not  mstitated 
fbr  a  pnnishment,  bot  fbr  the  comfart  of  iaao* 
cent  persons ;  and  it  admita 
wheretn  God  ceases  to  conjoin.  By 
two  are  made  not  to  rematir  on 
Hence  it  is  that  a  contagioaa  diasaae  ia  ast  a 
caose  of  dissolving  marriage.  By  adultery 
the  TCiy  eaaence  of  %e  contract  ia  directly  via- 
hiied;  bat  the  contract  ceasing,  the  bead  de- 
pending on  the  contract  neccamrily  ceaaaa.  It 
la  against  all  reaaon,  that  all  matriownaal  da- 
tiea  shoold  be  fbr  ever  taken  away,  vat  the  bead 
or  obligalion  to  thoae  dutiea  nhoaM  canliaMS. 
The  worda  of  oor  Lord-,  Mat  t.  99.  and  nc.  •. 
have  no  distinction  or  limitatiou  af  llie  potliag 
away,  but  simply  and  abaaluiely  aparave  or 
pultmg  away,  tnerslhre  they  appraee  er  pal 


away,  not  partial,  or  to  a  pai^colar 
from  bed  and  board,  but  total." 

None  are  as^unst  the  reformed  Jjiinsa,  \M 
arr.  notvaatt,  Bar.  ottfiny,  aafi  9r.  ^ndeaax. 
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Dr.  fttyttalii,  who  wast  grant  vnkftmerti 
tiM  dwrth  <ir  Bugkfld  ifMiiil  an  tin  pvinii  «f 
MMnr,  and  DMtieaMy  in  tbit. 

Dr.Tkykir,  biiliop  BaH,  Dr.  rnlkarr  fiw 

•eeood  marnam  |   ao  aatbort  attminat  them 

but  the  eauMl  of  IVm,  aM  tboae  of  Ibe 

cboreb  of  Rome ;  whoae  ovadit  ia  only  oafod 

~tj  Iboaa  of  oar  choreh  wbo  agiee  wHIi  them. 

UpoQ  the  diifierenoe  of  explioatioii  between 
St  Ambioae,  Origen,  and  St  Anstin,  a  new 
kind  uf  dfforoe  has  been  thongbt  of,  from  bed 
•Mlboard;  b«t  tbia  divorce,  or  name  of  a  di« 
^nree,  waa  onloiown  to  the  Jewa  and  aneient 
ChrtatiaBt.. 

I  oaid  ao  moeh  before^  at  the  firit  and  ieeond 
TCading  of  thb  bill,  that  1  waa  in  good  hopes  to 
haveMdnofortheroecaaion  i^ifen  me  of  an- 
Bweringanyol^leelionaagainatitnow;  botaee- 
inf^  dire#a  new  argomenta  bare  been  atndied 
and  ftmmed  agaroat  it  ainee  tfiat  time,  1  ahall 
BOW  endeaToor  to  aatiify  and  clear  them  all. 

1.  The  fint  argmnent  againat  it,  is,  that  the 
aepamtioDfrom  bed  and  board  doth  not  diasoffe 
the  bond  of  marriage.  To  which  I  mutt  reply, 
aa  I  did  before,  that  thia  ia  a  diatinction  without 
a  difference,  newly  inreiited  by  the  Canooisti 
arid  school- men,  and  nerer  heard  of  either  in 
tiie  Old  or  New  Testament,  nor  m  the  times  of 
tiie  ancient  fathers,  who  aoconnted  the  separa- 
tion from  bed  and  board  to  be  the  disaolotion  of 
the  bond  itself 

9.  That  first  institntiott  of  marriage,  that 
they  may  be  one  flesh,  is  by  adultery  dnsolred, 
when  the  aflnttereas  mahea  herself  one  flesh 
with  another  man,  and  thereby  diasolrcs  the  first 
bond  of  her  marriage. 

3.  The  ol^tion,  that  if  the  bond  be  dissolr- 
ed,  and  ^erwaids,  if  the  man  or  woman  be 
reconciled,  they  moat  be  married  over  again,  is 
BO  necessary  eonseqoence,  no  more  than  It  is 
in  a  person  baptized,  who  may  break  his  cove- 
nant, and  renounce  bis  baptism,  and  yet  upon 
true  repentance  be  received  into  God's  favour 
by  TirtUe  of  the  fivat  covenant,  without  any 
new  baptism.  Suppose  a  witch,  who,  they  say, 
liiakea  a  compact  with  the  devil  to  renounce 
her  baptism,  should  afterwards,  by  the  grace  of 
God,  serionsly  and  truly  repent  herself  of  the 
wickedness;  I  do  not  believe  tfiat  any  body 
would  take  upon  him  to  baptize  her  again: 
iind  if  a  nnest  shoaU  renounce  his  orders,  and 
tarn  Tuik,  ai|d  yet  afterwardii  repent  him,  and 
return  into  tlie  church,  he  need  not  be  re-or- 
dained a  second  time.    The  caae  will  be  the 
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aame  m  mamage. 

4.  I  said  heieiolbre,  that  the  Roman  doctors 
allowed  this  dissolutwn  of  the  bond,  when  the 
man  and  wife,  even  after  the  oonanmnliation  of 
marriage,  would  transfer  themselves  into  a 
iriary  or  a  nunnery ;  hot  because  it  hath  been 
Cince  doubted,  that  no  authority  can  be  shewed 
Ibr  this  particular,  1  f  hall  here  shew  it  out  of 
the  old  conatitotions  of  the  church  of  Eo^and. 

«^  And,*  in  the  caae  of  religion,  that  is  the 
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J,  tfiat  to  wit,  dther  of  them 
betakinr  themaelvea  to  religion  before  carnal 
knowle^,  the  bond  of  marriage  be  dimolved : 
Bat  if  both  enter  into  rel^jion,  and  make  aoleinQ 
proieasion,  then  auch  marriage  ia  diaaolvetf, 
evenaftathebond," 

5.  It  bath  alao  been  said,  that  if  the  bill  pencil' 
will  paasaninst  the  church  of  BnffliBd ;  whieh^ 
1  confeas,  I  do  not  anderstand ;  mr  the  ehvrcn 
of  England  ia  withm  the  kingdom  of  England^ 
and  if  the  lawa  of  thia  kingdom  be  fiir  the  bill, 
aiMfl  have  declared  it  by  the  assent  of  the  khig, 
lords  and  eommono,  aa  in  the  case  of  the  mar- 
qnia  of  Northampton  waa  heretofore  dechirad,' 
m  the  time  of  king  Bdward  the  dth,  that  by  the 
kwa  of  God  the  innocent  party  was  at  liberty^ 
to  marry  again ;  certainly  the  spiritual  lords, 
aa  well  aa  the  temporal  and  commons,  are 
bonnd  to  admit  it :  And  I  know  not  why  they 
abouM  be  called  the  church  of  Ehffland  that 
join  with  the  council  of  Trent,  and  plead  io 
ranch  to  uphold  it,  rather  than  others  that  ioiiiv 
with  all  the  reformed  churcbea,  and  plead 
against  the  canon  of  the  church  of  Rome^ 
which  hath  hiid  an  anathema  upon  us,  If  we  da 
not  agree  with  them. 

As  to  the  supposed  incoi^enlenoea  that  wfll 
Ibltow  upon  marrylof  again: 

1.  More  inconveniencea  will  Mlow  If  tkef 
be  forindden  to  marry  again. 

9.  The  lather  would  be  in  an  uncertainty  e^ 
the  children,  if  they  ahonld  retahi  the  adnU 


8.  There  would  be  danger  of  poiaoning  or 
killing  one  another,  if  no  second  marriage  werfi 
allowed. 

4.  Where  the  partiea  ahonld  consent  to  new 
nmrriages  for  their  own  lusts,  the  magistrate^ 
have  power  to  over-rule  such  practicea. 

5.  If  they  be  kept  altogether  by  divorce 
from  marrying,  it  would  occaalon  tbi  Inpopeat 
party  to  sin. 


A  little  before  the  main  question  about  pais* 
ing  the  duke's  bill,  the  ducheas*a  afl»ota  band« 
ed  abont  tbia  paper,  amoof  aucn  as  thtf 
thought  to  be  her  flrinndi : 

tm 
CASE  or  UARY  Ppchw  op  MOftVOtX. 

Upon  the  mnrriHT^  ^  the  dnchesa  with  tb« 
rw  duke  of  Noifolk,  in  the  year  167?,  her  lb* 
ther,  the  late  eari  of  PMerfaoroagb,  paid  aa  pant 
of  her  portion  10,00(M  and  aettled  on  that  mar« ' 
riage  landa  of  near  l,oaoif.  per  annum,  the  ra^ 
mainder  of  which,  on  failure  of  iaane.  waa  li« 
mited  to  the  now  duke  and  bis  heirs  for  ever| 
and  the  earl  after  his  and  hia  lady's  death,  ae« 
cured  to  the  duke  the  Ibrfeitara  of  praytoa: 
worth  ia,a00/.  raorsf  aad  the  daka  rsaetve| 
also,  by  agreement,  l,OfW/.  per  annum  fb# 
twenty  years  oat  of  the  earfs  eatate,  beaidep 
very  rich  jewela,  plate,  aad  other  tbfnga  m 
grnt  value,  wfaidb  the  dochesa  braught  wifll 
herfBtatintahAfitttflyt   AMgib«M 
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bavins^  beenr  oontrtctod  for  tbe  npMrl  of  tbe 
duke^t  honour  and  bit  service,  while  he  ooha- 
hited  with  the  ducheas,  ihe  halh^  siiM^e  his  se- 
]kanUioa  from  her,  paid  them  out  of  her  own 


That  by  the  eril  and  maliciooa  insiouationa 
of  the  duchesft'a  enemieB,  tbe  duke  was  pre- 
vailed 00  to  carry  her,  then  a  Protestant,  into 
Fnuice,  and  nut  her  into  a  monastery  (where 
she  could  not  oe  admitted  without  changing  ber 
religion,)  and  left  her  there,  on  great  assu- 
rances of  sending  for  her  home  in  a  short  time ; 
and  so  parted  with  great  dpressions  of  kind- 


That  a  considerable  time  after,  by  tbe  duke*s 
consent,  she  returned  into  England,  and  lived 
retiredly  at  Drajrton  iu  Northamptonshire; 
and  at  tne  time  of  the  revolution  she  again  re- 
tired to  Fimnoe,  where  she  continued  till  she 
heard  of  ber  &tber's  imprisonment  in  the 
Tower,  and  then  came  back  to  England,  and 
lived  privately,  till  her  father  obtained  bis  li- 
beitv,  when  she  came  home  to  him. 

Tliat  the  atb  of  Januarjr,  1691,  the  duke 
waft  prevailed  on,  by  tbe  instigation  of  her  ene- 
IDies,  to  e:ibibit  a  bill  in  the  House  of  Peers,  to 
tbe  same  effect  with  the  bill  now  depending, 
arid  divers  witnesses  were  examined  on  bom 
•ides ;-  after  which,  and  a  long  solemn  debute 
and  due  contiideration  had  by  uk&t  brdsbips  of 
tbe  witnesses,  and  what  was  sworn  by  tnem, 
tbe  17 tb  of  February^  they  were plMsed  to  re- 
ject  the  bill  without  a  second  reading. 

Notwithstanding  which,  the  duke  was  again 
prevailed  on,  the  23d  of  December,  1699,  to 
exhibit  a  second  bill  in  tbe  House  of  Peers,  to 
the  same  effect  with  bis  first;  which,  after 
several  debates,  was  tbe  Sd  of  January  follow- 
ng  again  rtjected. 

Some  time  after  this,  and  for  accommodating 
all  differences  between  them,  proposals  were 
made  to  the  ducheta,  which,  after  long  agita- 
tion, on  the  S8th  of  April,  1694^  were  reduced 
into  writing,  and  exi^uted  by  the  duke  and 
duchess ;  the  preamble  of  which  articles  is  in 
4he  words  following :  *'  Whereas  divert  con« 
troversies,  debates,  deman«h,  and  suits  of  seve- 
ral natures  have  for  some  time  since  been  agi- 
tated, and  continued,  between  tbe  said  duke 
and  tbe  said  duchess,  his  wife,  ice.  unto  all 
which  it  is  at  last  held  fitting  (it  being  condu- 
~  cible  to  their  respective  quiets  and  ease)  to  have 
an  end  pnt,  and  tbe  like  for  the  future  prevent- 
ed: It  IS  therefore  hereby,  and  by  the  parties 
to  these  present^  deckured  and  agreed  in  man- 
Ber  following ;  whereby  the  duchess  conveyed 
to  the  duke's  use  the  manor  of  Casthi  Rising," 
&c.  And  also  tbe  said  duchess  and  her  trustees 
aangned  their  interest  in  a  considerable  part  of 
the  manor  of  Sheffield  in  Yorkshire  lo  the  use 
•f  tbe  said  iluke ;  so  that  by  these  articles,  and 
4hat  deed  executed  thereupon,  the  duke  had  his 
Aen  desired  advantages. 

That  after  the  executkm  of  these  articles,  the 
€ochess  sent  for  one  Mr.  Negus,  the  duke's 
yrindpal  gentleman,  and  axpresaed  herself 
fnyaeadbof  th«  mMtfeitnM  of  the  dnke  nnd 


bmelf,  and  desired  Mr>  Negon  tateH  thednke, 
that  .she  would  avoid  all  company  that  sbeukl 
give  him  any  offeuce ;  and  tliat  she  woukl  not 


so  much  as  pay  a  visit,  but  where  he  I 
which  Mr.  Negus  Uidy  testified  before  th» 
Lqfda,  and  that  he  aoquainted  the  duke  with 
it ;  as  also,  that  ahe  had  seixeral  times  told  him, 
if  she  died  first,  she  would  leave  the  duke  ber 
esUte. 

That  notwithstanding  the  nid  agreement, 
whereby  the  duke  and  duchess  agreed  to  live 
sefKsrately,  yet  without  bia  signifying  any  dia-. 
satisfootion  to  or  with  the  duchess,  mSA  without 
any  manner  of  notice,  or  prevraus  proceeding 
in  the  common  and  ordinary  course  of  jnstiee, 
but  by  taking  fiiom  ber  that  legal  trial  in  tbo 
ecclestastical  court,  which  by  the  laws  of  this 
realm  she  is  entitled  unto,  lie  did,  on  the  16th 
day  of  February  hwt,  exhibit  in  the  House  of 
Peers  tbe  bill  now  depending  fordisaolving  die 
duke's  marriage  with  the  duchess,  and  for  ena- 
bling him  to  marry  again :  upon  which  tbe 
pro^ediuffs  were  so  very  quick,  two  foreigners 
(a  Frencn  footman,  and  a  Dutch  oookmaid) 
lately  brought  from^beyond  ses,  being  forth- 
with examined  against  ner,  charging  Set  with 
facts  supposed  to  be  committed  many  years 
since,  and  long  before  the  date  of  the  said 
agreement,  and  on  which  the  two  former  bilb^ 
were  founded,  that  it  was  impossible  fur  her  to 
make  her  defence,  as  she  might  have  done  if 
the  proceedings  had  been  against  her  according 
to  the  known  laws  of  this  land. 

Tbe  ducliess  thought  herself  under  a  neces- 
sity of  complying  with  ell  the  orders  of  tbe 
House  of  Peers ;  'and  accordingly,  as  well  aa 
she  could,  made  her  defence,  though  fees  than 
a  week's  time  was  allowed  ber  for  doing  it ; 
and  upon  examining  the  evidence  of  the  duke's 
witnesses,  many  contradictions  appeared,  some 
whereof  follow,  as  dotb  appear  by  tbe  deposi- 
tions taken  in  writing,  and  now  remaining  in 
the  House  of  Peers. 

For  Hauseur  the  footman  swears,  tbe  du- 
chess was  at  the  Cockpit,  v^lien,  and  before 
be  came  to  live  with  sir  John  Germaine  ;  and, 
that  be  continued  there  16  davs  after;  and  that 
after  the  duchess  left  the  Cockpit  she  went  to 
Vauxball. 

Vaness  tbe  cookmaid  swears,  Hamsrar  cave 
to  sir  John  when  tbe  duchess  was  at  Vauxball. 

Hauseur  swears.  That  tbe  8th  of  Vebruaiy, 
1603,  he  left  sir  John's  service,  when  the  trial 
was  betweeu  tbe  duke  and  duchess  in  parlia- 
ment, and  after  lived  privately  six  or  oght 
weeks,  till  be  and  Vaness  4»uld  get  for  Hol- 
land, and  arrived  there  in  the  Easter  folbwing. 

And  yet'io  another  place  he  swore,  he  de- 
sired leave  to  go ;  and  afterwards,  that  he  also 
went  for  Holland  aa  soon  as  tbe  wind  was  fair. 

But  note,  all  the  evidence  was  ekwed  and  or- 
dered to  be  summed  up  the  ninth  of  February ; 
so  that  he  needed  not  afterwards  to  hare  gone. 
And  whereas  be  insinoatea.  That  he  and  Va* 
ness  were  secreted,  and  kept  from  beii^  wit- 
nesses: 

Note,  It  dotb  no  wherai^pew,  that  either 


13^1.] 


and  his  Duditatjor  a  Divortet 


A.  D.  170a 


[ISll 


lie  or  Vanett  were  e?er  thought  on  for  wit <• 


Hau«enr  swears,  He  returned  again  to  sir 
JTohn  in  summer  1692,  being  often  sent  to  by 
lirJobn.. 

Whereas  Bayly,  another  of  the  dpfce's  wit- 
nesses, swears,  he  did  not  return  again  to  sir 
John  in  two  years  after  he  went  away,  Bayly 
the  wiiness  l>eing  all  that  time,  and  three  years 
before,  a  servant  in  the  house. 

Note  also.  That  this  very  summer,  1699,  to 
wit,  in  Easier  term,  the  duke  brought  his  ac- 
tion against  sir  John,  which  was  tried  Mi- 
chaelmas term  1699;  at  which  time  it  had 
been  more  likely,  if  sir  John  bad  believed  he 
c»uld  hare  done  him  any  harm,  he  should  bafe 
kept  him  in  Holland,  rather  than  have  sent  for 
him  over,  especially  considering  that  this  fel- 
low afterwards  swears  ftir  John  swore  in  a  rage 
this  fellow  would  betray  him. 

Hauseur  being  asked,  who  sent  for  Vaness 
over  ? 

Be  answered,  that  after  he  had  promised 
the  duke  and  k>rd  Howard  to  speak  the  tmth 
of  what  he  knew,  they  desired  him,  if  he  met 
Taness,  to  desire  her  to  come  over,  and  speak 
the  truth  of  what  she  knew. 

And  being  asked,  how  long  after  he  met 
Vaness?  answered,  about  twelve  months  since. 

And  being  asked,  when  was  the  first  time 
he  spoke  to  her  about  coming  over  to  speak  the 
truth  ?- answered,  it  is  about  a  year  since. 

And  being  asked,  how  long  it  was  since  they 
resolved  to  come  over?  answered,  twelve 
months. 

Vaness  being  asked,  whether  she  was  not 
sent  fUr  from  Holland  to  be  a  witness?  an- 
swered, she  knew  nothing  of  it  till  eight  or  mne 
weeks  ago. 

Vaness  swears,  she  was  sent  away  on  ac- 
e6unt  of  thetHal. 

Whereas  Peacock,  Hawksworth  and  Knight, 

three  servants  of  the  duchess's,  swor^  the 

'  duchess  turned  her  away  before  the  trial;  for 

keeping  company  with  Dutch  soldifrs;   and 

tbey  do  swear  a  new  cookmaid  before  the  trial. 

Hauseur  swears,  he  bad  a  key  of  the  door 
ffoiog  into  the  Park,  and  could  come  in  when 
he  would. 

.  And  yet  owns  he  knew  but  two  of  the  ser- 
▼ants,  one  whereof  is  loAg  since  dead. 

And  abo  the  duchess's  servants  swear,  they 
never  heard  any  body  had  akey ;  andthatif  any 
key  had  been,  they  must  have  known  of  it. 
They  also  prove  the  shutting  up,  bolting,  and 
chaining  the  door  every  night,  and  opening  it 
every  morning ;  and  but  one  of  the  servants 
remembers  ever  to  have  seen  him  at  the  door, 
a^d  then  he  rung  the  bell ;  but  came  only  to 
see  a  countrywoman  of  bn,  and  to  carry  let- 
ters to  Holland,  and  brought  answer  boick  to 
lidr,  but  was  not  admitted  beyond  the  passage. 

'Hauseur  and  Vaness  swear,  they  saw  the 
duchess  and  sir  John  in  bed  together  at  MiU- 
'Umk. 

The  duchess's  woman  swore,  she  has  put 
'Ike  dnches^  to  bed,  and  taken  her  op  every 
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night  and  morning  several  yean,'itnd  never 
saw  him  in  the  house.  And  two  others  swear, 
they  were  constantly  in  Waiting  night  and 
morning,  and  positively  deny  any  knowledge 
of  any  such  thing,  and  say,  they  never  saw 
Hanseor  there ;  and  that  Vaness  was  never 
admitted  up  stairs,  she  was  so  dirty  a  creature, 
much  less  to  dress  or  undress  the  duchess,  n 
she  pretended  often  to  have  done. 

Vanesa  swears;  she  could  not  tell  the  placet 
she  has  been  at  these  six  weeks  last  past. 
Whereas, 

Mr.  May,  and  two  other  of  the  duke's  aer- 
vants,  swear,  she  has  btien  fourteen  days  in  the 
duke's  own  house,  with  the  ftill  liberty  of  the 
house. 

Vaness  Jbeing  asked,  whether  she  ever  told 
any  body  of  the  occasion  of  her  going  avray  P 
she  swora,  yes,  she  told  it  to  a  great  many  in    ' 
Holland,  and  not  here. 

Yet  being  afterwards  asked,  whether  she 
ever  discovered  that  she  was  sent  out  of  the 
way  ?  she  swore  directly,  no. 

Tbeee  are  some  of  the  many  plain  contra- 
dictions and  .diaproofa  of  these  evidences,  be- 
sides the  great  improbability  in  their  own  na- 
ture, in  several  thwgs  sworn. 

But  it  is  also  to  m  noted,  that  Hauseur  left 
sir  John's  service  in  a  disgust ;  and  so  it  ii 
proved  by  Bayly,  another  of  the  duke's  wit- 
nesses, an^  that  what  Hauseur  sworo  could  be 
nothing  but  spite  and  malice  :  Yea,  it  is  proved 
on  the  dncbeM*s  part,  that  he  swore  he  woidd 
find  a  way  to  be  revenged  of  him,  and  that  Mr- 
haps  it  might  not  be  long  first:  and  Mr, 
Strange,  Mrs.  Pitts,  and  her  two  maids,  who 
could  have  deposed  very  materially  for  the 
duchess,  refused  to  appear,  though  often  sum- 
moned, being  persons  not  in  the  duchess's  in- 
terest or  pnwer. 

This  Hauseur  has  been  ont  of  j^ace  erer 
since  he  left  sir  John's  service,  April,  96,  and 
is  so  still,  i|s  be  swears^  and  sd  in  conseqaeuoe 
likely  to  be  necessitous. 

Note  also,  that  Haitseur  swears,  sir  John 
gave  him  seven  guineas  to  pay  the  charges  of 
himself,  Vaness,  and  another,  Vhich  were  or- 
dered to  be  kept  private  till  they  conld  Im 
shinned'  off,  and  also  for  their  passage  into 
Holland,  which  was  in  Ume  firom  the  8th  of 
I  February,  99,  till  Easter. 

W  hich  does  not  look  like  a  bribe  for  a  secret  of 
this  nature,  being  hardly  sufficient  to  maintaigi 
three  people,  and  pay  their  lodgings,  for  two 
months. 

Hausenr  would  be  thought  a  mighty  eont- 
dant,  so  as  to  have  a  key  to  the  dnehess't 
bouse,  to  oome  in  and  go  out  when  he  pleased, 
and  vet,  as  well  acquainted  as  be  pretended  to 
be  with  the  house,  and  the  duchess's  bed  cham- 
ber, he  could  not  tell  on  what  fioor  it  was,  nor 
what  furniture  it  had,  nor  whether  wainscoted 
or  hanged:  And  when  he  was  asked,  which 
way  the  windows  of  the  bed  chamber  looked  f 
he  trifled  in  that  question,  and  coneluded,  be^ 
conld  see  the  water,  but  was  afraid  to  go  near 
the  wlndOWi  for  for  of  being  diicorerfd ;  and 
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jrel  \aA  90  wriiple  of  oomiiig  into  tbc  boiue 

with  hw  key, atMiy  ^me. 
'  TtieMiinogt  beiog  obwr? od, it  naiut  be ood- 

,0i4er«d,  that  the  Ads  noir  in  effect  cbat^ged 

agftiost  t|ie  duchew  m  tnggested  to  be  done 

,inaoy  vaart  since,  end  were  debated  sad  coa- 

sideraa  beforo  the  peen,  before  the  r^jeetion  of 

the  two  first  bills,  and  loi^  before  the!  aipree- 

meot  for  pattiog  aa  ead  to  all  oootroTcrsies  and 

debales.  Now  it  is  Tery  bard  to  pot  the  duchess 

to  aorount  agaia  for  those  very  facts,  consider- 
ing, that  aft^  eight  or  nine  years  many  people 

are  dead,  others  dispersed,  and  not  in  a  little 

time  to  be  found  out,  and  circumsUnoes  of 

times  and  places  (which  in  the  nature  of  all 

these  cases  is  almost  all  that  is  left  to  discoTor  a 

ftlsity)  forgot. 
The  ducbess  is  also  nnder  the  ynsToidable 

neceisity  of  proringa  negative  against  down- 

rigiit  swearing,  and  that  without  any  matter 

introdoolory  ;  and  also  by  two  mean  servante, 

the  one  turned  out  of  her  place  for  keeping 

company  with  toot  soldien,  and  ibe  other 
.limviiig  his  place  in  di«|fHSty  beoause  ha  could 

not  have  the  pUy  money. 
MastfKrs  are  already  too  much  iu  tbepowar  of 

their  servants :  and  if  they  cbai)ge  thehr  masters 

with  aduHsry,  felony,  and  even  treason,  it  is 

liot  easily  in  the  newer  of  the  master  to  defend 

(limself  agsiBSt  iiownright  sweariog  ;  servants 
.liaviQg  those  opportnnities  of  the  knowledge 

of  times,  and  places,   and    company,  which 

eannot  be  denied  or  avoided,  and  which  others 

liave  not ;  whersopon  they  may  frame  and 
i  butld  false  evidence,  and  many  times  are  of  ill 
.  principles  And  des|!»erate  fortunes,  and  of  tom- 

pf rs  very  revengeful ;  so  that  whoever  turns 

away  A  servant,  ne  is  in  his  power  for  his  estate, 
.honour,  and  even  life  itself;  and  therefore,  for 
'ihe  safety  and  freedom  of  families,  in  other 
iQonntries,  they  are  not  perantted  to  be  evidence 

Mainst  their  masters,  in  any  matter  criminal 
.wbalsoefer. 

Ndte  also,  that  the  duchess  thinks  she,  as  an 
,|Ioglisb  subject,  has,  by  Magna  Charta,  the 

tame  ri|^t  to  a  trial  in  the  l^;al  sod  ordinary 

way  of  justice,  as  the  rest  of  the  king's  .suIh 
Jecrts,  specially  consiilering.tbat  there  never 
yet  was  m  England  one  |irecedent  of  a  bill  ex- 
ntbiled  in  parliaaient  ifr.,di88olve  a  marriage  at 
the  first  instance,  without  any  previous  pro- 
ceedings in  the  eocleriastical  courts,  (which  in 
these  cases  is  the  law  of  the  land)  and  not 
alwve  five  or  sis  bills  in  above  600  years  ever 
passed  to  dissolve  marriages,  or  make^eooi|d 
.nuatriages  good,  even  aasr  tbeoe  had  been  a 
.  diroroo  in  the  spiritual  courts,  and  those  biBs 
loo  in  caass  generally  where  the  huibanda  W4f« 
.  without  aigr  recrimination. 

No  in^pdUment  appears  why  the  dukeehonid 
«ot  have  eodeavoured  a  divorce  at  law  befiure 
fee  bad  atteniptad  a  >ill  to  dl^ve  the  mar- 
riage; for  any  appUoition  10  the  kgislatiifo 
£br  trial  of  matters  of  private  right  is  iinproper, 
becauso  theraaro  pimier  judioatuipi  that  gifa 
Ibat  remedy  the  law  4kiws. 

!>^9  ^¥^  Ibiiw^^]«i4i|tfmi  lit  jmila 


causal  between  party  and  par^,  beyond  wkst 
the  known  laws  m  roroe  give,  seems  to  be  im* 
proper;  because, 

t.  It  is  to  make  a  law  iaoae  person's  case, 
whidi  is  not  the  law  in  another's. 

S.  It  b  to  retrospect  actions,  and  afier  the 
fact,  to  augment  or  alter  the  penalty.  Oar 
laws  ars  certain  and  known,  that  persons  may 
conform  their  actions  to  them. 

3.  The  courts  and  forms  of  law  are  equally 
the  attlipectB  right  with  the  law,  and  the  appli- 
cation to  the  Wislature  takes  away  all  that 
right  of  form  and  chai;ging  ;  whereae  a  cer- 
tainty in  time  to  answer,  and  ezceptioosto 
witnesses,  and  other  legal  defeoora  of  the  fad, 
cannot  be  denied  the  meanest  subject. 

The  consequence  that  short  and  sommary 
ways  of  proceedings  may  have  on  the  settle- 
ments of  estates  and  families,  rosy  be  very  das- 
gerous;,aod  though  the  duke  of  Norfolk's  bill 
passed  the  Honse  of  Peers,  yet  a  great  number 
of  the  Peers  both  spiritual  and  temporal,  en- 
tered their  protest  Bg9um  its  passii^,  and  their 
rsaaons  for  it 

It.  ought  to  bene  pr^odiceto  theduchesi, 
that  the  next  heir  presumptive  to  the  duke  doifa 
not  yet  appear  to  be  a  Protestant;  because 
when  a  bill,  which  hath  lately  passed  both 
Houses,  is  become  a  law,  it  is  not  likely  that 
noble  family  will  be  without  a  Protestant  at  the 
head  of  iL 

If  any  of  the  witnesses  formerly  examined  oa 
the  bill  in  1699,  be  now  again  produced,  it  is 
humbly  apprehended,  that  as  tno  validity  of 
their  testimony  they  then  gave  was  totally 
overthrown  by  a  greater  number  of  wimesrcs, 
so  it  will  be  again^  though  under  the  disadvan- 
tage of  the  great  distance, of  time. 


PaOCEBDINGS  Of  THE  HouSE  Of  CoilMORS* 

March  19,  1700. 

The  reading  the  bill,  for  dissolving  the 
marriage  of  the  duke  of  Norfolk,  the  second 
time,  and  bearing  counsel  as  well  on  the  behalf 
of  the  duchess  ag^nst  the  bill,  as  on  behalf  of 
the  duke  for  the  fill,  being  the  order  of  the  day, 
before  the  counsel  was  called  in,  to  prevent  the 
inconvenience  of  (leopte  crowding  into  the 
House,  the  House  made  an  order,  **  That 
none  but  the  counsel,  solicitors,  and  par- 
ties should  be  called  in,  and  that  the  wit- 
neaaes  should  have  notice  to  attend  without, 
r^sdy  |o  he  called  in,  if  the  House  sboaU 
think  fit. 

It  waaalso  intimated,  That  if  the  duke  and 
dnobess  did  think  fit  to  come  into  the  Houae, 
they  should  be  accommodated  with  chairs,  that 
being  a  rasjpect  shewed  to  the  nobility  when 
thmp  come  into  the  House. 

And  then  the  counsel,  and  aoliciloni,  •vi 
parties  of  both  sides  were  called  in :  and  first 
llie  bill  w^a  read  to  thepi, 

And  then  the  lady  duchess's  Potion  was 


Vhf  •mmel  rin>iyy»«wd  wflp%  AVimm 
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Poirys,  Mr.  I>odd,  Br.  Pinfold,  for  the  du- 
cfacfs.  Mr.  Sen.  Wiiglit,  Mr.  Northey,  M^. 
Atvood,  Dr.  OUith,  for  Hm  dmke. 

And  Mr.  Speaker  tlien  spake  to  this  effect : 

Mr.  ;SjpMfor.  Ton  we  here,  I  see,  eoliosel 
OB  both  oidts.  The  Home  have  ordered,  that 
my  lady  dochras  should  be  heard  aeoording  to 
the  nrajer  of  her  petition ;  and  ny  lord  dnke 
bad  nkewioe  an  order  to  be  heard  to  make  good 
his  Ull.  I  think  the  petitioner  is  to  be  heard 
first,  to  make  good  the  allegations  of  h^  peti- 
tion; and  when  the  Honse  hare  heard  yon 
both,  as  to  that,  they  will  consider  whether 
tfaey  will  proceed  to  hear  the  allegations  of  th6 
biU  made  out. 

Sir  Tk&moi  Pa$fy$.  Mr.  Speaker  ;  with  your 
hfovuTy  Sir,  I  am  of  coonsel  with  the  petitioner, 
the  dncbess  of  Norfolk,  against  this  bill  that  is 
now  before  yoe ;  and  I  believe  I  may  say  witfi 
some  assurance,  that  this  bill  in  the  manner  it 
is  now  brought  before  you,  is  the  first  that  erer 
was  attempted  in  this  hon««rable  House.  It  is 
Sir,  true,  tbat  sereral  yeamage  this  bill,  or  an- 
other of  the  same  mtnre,  was  attempted  twice 
in  the  other  House,  and  as  eften  rejected ;  but 
it  is  as  true,  at  last  it  dees  oome  mn  thence 
hither,  but  not  without  a  protestationlhere;  and 
J  honUT  hope  that  yen  will  take  notfce,  tbat 
this  is  a-bill  of  dirorev;  in  pnriiament,  in  the  flrtt 
iDitanee  without  a  pcetious  ptDsecntion  to  ex- 
amine tae  fact  in  any  of  the  ordinary  courts 
that  bare  authority  in  these  matters. 

It  is  a  bill  net  only  to  divorce  the  duchess 
npon  a  very  short  warning,  trfae  hath  been  a 
wife  twenty-th4eyeaie,  but  to  render  her  infii- 
mous  to  alf  posterity  by  act  of  parliament,  which 
1  account  to  be  the  greatest  mislbrtiine  possible 
to  befol  any  pemon ;  and  at  the  same  time  it 
tikm  from  her  the  legal  trial  of  the  fact  whereof 
ibe  is  acensed,  and  which  she  hath  a  right  to 
by  the  laws  of  the  land,  sure  as  much  as  the 
meanest  sulgeot ;  and  wbiofa  we  don't  sppre- 
hend  she  has  in  any  wise  forfeited ;  nor  tsthere 
any  reason  assigned,  why  his  grace  has  not 
been  pleased  to  proceed  in  the  ordinary  course. 
I  hope,  Sir,  you  wMt  take  notice  also,  that  this 
is,  in  truth,  nothing  but  a  snit  between  party 
and  party.  It  is  merely  a  cause  matrimonial 
between  husband  and  wii^,  began  originally  in 
the  Honse  of  Peers ;  and  as  hitherto  the  be- 
ginning of  causes  between  party  and  party,  in 
that  Houee,  badi  been  strongly  opposed,  so  I 
hope  it  will  be  though^  reasonable  to  do  so  al- 
^yt}  because  it  deprites  the  subject  of  that 
legal  defence  doe  to  him  by  the  law  of  the 
Itttd.  If  this  was  always  complained  of,  when 
the  procdedingi  were  in  a  judicial  way,  surely 
it  is  a  great  deal  worse  to  begm  there  a  prirate 
<^use  between  party  and  party  in  the  legislh- 
ti?e  way.  I  can  see  no  manner  of  difference 
^^  respect  to  the  loss  of  those  great  adranta- 
gesthe  party  is  intltled  to,  only  this  seems 
ntber  to  be  the  most  against  reason. 

,Sir,  this  is  a  eoromaiy  proceeding  with  a 
witness.  It  began  bitt  the  l(Hh  of  February, 
••d  beta  weeVs  tieie  gvreD  to  iheMrty  ac* 
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emied  of  so  high  a  crime,  and  of  so  great  cfm- 
seiiuence  to  the  party  aeetised,  to  be  beard  te 
It ;  and  thou|h  pernaps  we  naay  with  reason 
enough  find  mult  with  the  tedious  proceedioge 
itt  some  eourls,  where  appeals  and  writa  of 
eiTor  are  justly  due,  as  where  property  is  well 
fixed,  it  must  needs  be  reasonable  :•  1  say^fraaa 
various  causes,  though  suits  in  the  ordinary 
courts  are  very  tedious  ;  yet  I  am  sore  a  snm» 
mary  way  of  proceeding  without  due  wanungy 
or  any  certain  way  of  making  defence  by  any 
known  rules,  sad  without  oath,  as  here  whb» 
out  appeal,  without  any  possibility  of  retridving 
the  matter  again,  with  great  submission ;  and 
if  this  must  be  for  all  tbat  one  has  in  the  worlds 
such  a  summary  way  is  a  very  terrible  thing. 

I  would  be  glad  any  one  would  nuke  it liie 
own  cese,  and  think  with  themselves  how  they 
ahonld  like  it,  if  dieir  life^  estate  and  all  they 
had,  were  pot  updn  such  a  summary  way  of 
proeeeding.  It  is  true,  in  seme  kingdema, 
where  the  government  is  arbitrary,  tim  pro- 
ceedings are  sumnunfly,  and  most  commonly 
tfaey  go  together  s  and  if  we  were  in  a  place 
where  the  jud^^es  were  inlUhble,  and  there 
were  ne  false  witnesses,  and  truth  oeoid  be  die- 
covered  it  au  instaot,  a  summarr  W|^  would 
be  best ;  but  smde  men  are  fallible,  sinee  there 
is  passion  and  partiality  in  the  worid,  since  ol^ 
tentimes  there  hi  ootorioos  detections  of  per^ 
jury,  and  several  things  are  difficult  to  be  die- 
doeed,  and  require  a  reasonable  time  for  exa- 
mining into  facts ;  from  thence  it  is  that  there 
are  settled  oourMS  for  determining  aU  ques- 
tions hi  England  between  uarty  and  party; 
and  there  are  known  rules  and  good  methodsfor 
the  refieving  against  any  ill  judgment  that  is 


Whatever  you  may  think  of  this  particular 
of  the  due"  -'--". 


lucbess  of  Norfolk ;  the  example 
is  of  migrhty  consequence  to  all  parents,  that 
perhaps  mske  |iard  shift  to  give  their  daugh- 
tera  considerable  portioas,  and  may  think  they 
have  married  them  well,  and  made  provision 
for  them  and  their  children :  I  say  it  will  be 
hard,  if  their  daughters  shoukl  be  sent  home  to 
them  upon  a  fortnight's  waning,  and  that- 
witnesses  sfaouM  be  examined  against  them 
without  th^nr  having  notice  so  mnch  as  of  the 
places  of  their  abode ;  and  a  thing  should  be 
determined  before  the  witnesses  can  i>e  well 
known:  and  it  must  be  affreed-to  be  of  great 
consequence  to  all  ceUaierar  beirh,  if  marriages 
are  so  easily  and  suddenly  set  aside  for  want  of 
issue;  which  I  find  to  be  one  of  the  causes  as- 
signed for  this  biB,  and  that  it  might  be  in  a 
summary  way,  perhaps  before  they  can  well 
hear  of  it.  1  am  aure,  this  is  a  matter  of  too 
great  temptation  to  be  put  upon  men  that  may 
grow  wemy  of  tbenr  wives,  and  desire  a  better 
fortune,  or  desire  <:hange,  or  may  be  moved  by 
a  thousand  reasons  we  cannot  think  of,  to  re- 
vive old  quarrels,  and  think  of  things  long  since 
piaseed,  if  you  will  see  such  a  pf  f^enl  of  di- 
voreing  in  such  e  summwry  way . 

This  ia  sure  ef  infbite  concern  to  us  in 
higher  matters.    A  bill  of  divorce  of  a  woman ' 

4R 
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in  parfiameDt,  whlMiit  a  legal  trial,  isjntttbe 
moe  tlnog  at  a  bill  of  atlaiiMer  agaiosl  a  mao 
fbrtraaton;  theoiiefbrfeitstliecilate,o6mipt« 
the  Mood,  and  taket  away  bnliio,  ami  the  other 
does  Terv  little  len:  ibr  I  find,  aocordiog  to 
the  bill,  It  is  to  forfeit  her  jointare,  to  defiune 
herpersoOfOomiptherrepatatioD;  andthoogh 
it  leave  her  life,  it  is  left  with  iafamy,  whidi  is 
-worse  than  death  ;  and  in  a  case  of  this  high 
.  moment,  sore  you  wiH  be  earefal  how  yoo 
aher  the  ooorse  of  trials.  I  beseech  yon.  Sir, 
will  not  the  reason  be  the  sanie,  that  a  bill  of 
attainder  may  be  broqgfat  against  a  man,  and 
that  witnesMs  against  him  may  be  fetched 
-  finm  bevond  sea,  which  he  had  formerly  dis- 
charged^ from  his  terrice,  and  pot  the  other 
side  to  prove  what  is  always  very  difficult,  the 
negative,  to  make  his  defence,  which  most 
needs  rei|oire  a  ressonable  time  for  the  making 
oat  of  drenmstanees,  and  laying  evidence  to- 
gether? Where  will  be  the  difference  between 
'  fNTooeedin^  against  a  man  for  hb  life  without  a 
trial,  and  oniceedmg  against  a  woman^r  her 
jointare,  wnere  her  name,  family,  and  reputa- 
tion is  oonoemed,  and  perhapa  her  children, 
Um  legitimacy  of  whom  mast  come  in  qoes- 
tion ;  and  in  a  case,  where  the  person  by  no 
hebavMNur  of  hers  hath  fbrfeiled  such  a  trial, 
nor  the  person  that  proseculm  this  bill,  cannot 
shew^  that  he  hath  been  obstracM  in  his  pro- 
ceeding in  the  ordinaiy  way  ?  I  need  not  take 
notice  of  what  every  body  fanowa,  that  we  have 
a  happy  constitotion  if  we  can  keep  it ;  every 
man  can  call  his  wife  his  own,  and  his  esUte 
his  own,  because  it  cannot  be  taken  away  hot 
by  legal  tlial ;  but  if  yoirwill  go  into  these  ex- 
traordinary resorts,  when  the  ooorts  and  the 
law  is  open,  without  any  previous  preparations 
for  that  matter,  by  having  a  fair  examination, 
that  the  party  cannot  say  there  m  a  surwize,  I 
know  not  where  it  will  end ;  and  thouffb  in  one 
case  it  may  be  desirable,  that  there  should  be 
an  extraordinary  relief:  but  will  this  go  no 
further?  Can  any  body  say  that? 

That  which  we  find  in  Magna  Cbarta  is  not 
to  be  forgot,  where  there  b  so  mudi  care  in  the 
several  instances  of  it  for  the  preserving  of  pro- 
pel^, and  the  right  of  trials,  <  Quod  nuttos 
*  destroatiir,  nee  super  eiim  ibunas,  ncc  super 
«  eum  mittimus,  nisi  per  legale  judidnm  parium 
'  snomm  vel  per  legem  terrm/ 

Why,  in  tbb  case  the  eoclesiaitical  law  is 
ks  terrsB,  And  if  that  be  to  be  taken  away 
witbont  any  reason,  why  may  not  the  law  in 
any  other  case? 

We  have,  perhaps,  in  time  of  great  emer- 
gency and  public  difficulties,  had  some  extra- 
ordbary  laws  gronnded  on  extraordinary  rea- 
sons ;  but  now  we  are  in  a  time  of  settled 
peace,  when  there  may  be  a  just  determination 
according  to  the,  Uw  •of  the  land,  I  cannot  see 
any  reason  for  tbb  proceeding,  no,  not  in  thb 
particular  case. 

I  jrouM,  Sir,  with  your  fevour,  take  notice 
of  those  fbw  iostances  of  thb  kmd,  that  have 
keen  in  England  by  act  of  pariiament,  and  in 
what  mamer  they*  hare  pmcoeded. 


There  have  not  passed  hardly  six  in  wx  hua- 
dred  years;  I  think  1  mky  challenge  them  sa 
the  other  side  to  shew  so  great  a  nnnAer,  bat 
those  I  have  I  shall  quote:  hot  they  proceeded 
in  another  manner  dian  tbb  has  done. 

It  b  true,  where  persons  have  hadn fiur  trial 
in  a  pcoper  court,  and  witocasm  hate  been  exa- 
mined, and  aentenoe  final  been  pronounced, 
and  where  the  party  as  to  the  feet  hath  hen 
concluded  accordine  to  the  law  of  the  land ; 
when  all  thb  ham  passed,  some  iuitanoci 
there  have  been,  that  allerwuds  an  net  of  par- 
liament has  paaMd  to  strengthen  the  seatieaoe, 
and  to  carry  it  fertber  than  the  eccdesiastiGat 
l9onrt  will  allow,  even  to  the  disadviflg  tbe 
marriage,  and  enabling  the  innocent  pensa  t» 
marry  anin ;  but  you  will  find  all  those  actt 
are  founded  and  built  upon  tbe  sentenoe  of  thosi 
courts,  and  recite  those  senleooes  na  a  great 
induoement  to  the  passing  of  those  nets;  vid  I 
crave  leave  just  to  take  notice  of  thooe.  Tbe 
first  we  find,  is  that  made  in  the  ease  of  the 
marquis  of  Northampton,  which  was  in  5  £.  6. 
He  was  manied  to  a  daughter  of  tbeearlof 
Essexv  and  she  ebped  firem  him,  and  was  pra- 
secnted  in  the  ecclesiastical  courta,  and  tbcie 
was  sentence  against  her  of  divorce.  The 
maiiiuis,  from  hence,  took  upon  him  to  many 
adao^teroftbetordCobham;  and  after  fear 
yean  marriage  of  her,  he  obtained  an  act  of 
parUament  to  ratify  tbe  second  marnsfe ; 
which  act  recites  a  settlement  of  divorce  in  the 
ecclesiastical  court. 

Thb  took  its  rise  from  examination  aooorfisg 
to  bw ;  and  that  act  of  parliament  b  gronaded 
upon  it,  and  recites  it  as  a  pi#vious  matter  ae- 
cesmry  to  induce  that  act. 

The  next  that  foUows  was  the  famous  esse  of 
tbe  lord  Rocs,  afterwards  earl  ef  Rutl^, 
though  there  perhaps  waa  as  great  a  notorMiy 
effect  Bs  can  he  pretended  in  thb  case,  and  hi 
did  not  stand  impeached  of  any  ioinwdeit  be- 
haviour ;  but  even  in  that  ease  the  divorce  bj 
the  act,  fblknved  a  divoroe  in  the  eoclesiaslical 
court,  and  that  passed  with  such  difficulty,  tbst 
it  was  feor  yean  in  hand ;  it  began  in  sixty-as, 
and  was  not  passed  till  seventy :  I  have  a  oupy 
of  it,  and  it  says.  That  forasmuch  as  Mannors, 
commonly  caltBd  lord  Ross. 

And  it  proceeds  thereupon  to  enable  him  to 
marry  again ;  but  this,  Sir,  could  not  be  but  by 
two  acts  of  pariiamant,  bendes  the  sanlence  u 
the  ecclesiastical  court ;  for  he  first  got  tbat 
court  to  dedare  the  children  UlegitiaMte,  asd 
then  in  the  year  (70)  the  parliament  paased  dm 
act 

1  know  of  no  other,  till  we  eome  to  a  csm 
that  happened  within  our  memoiy  ;  ii  b  tfif 


of  a  person  of  great  woi^  and  1  hope  it 
will  give  no  ofoice  when  1  cite  the  precedeat. 
It  wss  the  case  of  Mr.  Lukenor,  who  bad 


been  grossly  abused  by  hb  wifcy  by  abprmeot 
and  open  adultery;  out  the  act  he  oMaiacd 
went  no  farther  than  to  ifisable 


the  act  he 

the  chiMm 
bom  while  she  lived  in  Qpett.adulterjr ;  and  tbat 
act  recites  a  sentence<efdivoffoe:  I  nave  a  copy 
of  it,  and  I  cntfe  leaire  I  may  npd  a  ihw|Nia» 
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xi  it ;  it  racket  thftt  Mr.  Lnkcawr*!  wife  bud 
«lo))ed  6rofii  ber  busbaiid. 

There  was  indeed  a  famomicaae  aot  long  ago, 
of  a  lady  that  was  taken  away  by  force,  and 
prrtended  to  be  married,  and  an  act  of  parlia- 
ment came  afterwards  to  declare  tbat  marriage 
nnll  and  vmd ;  bat  even  Uiere  was  a  proceeding 
at  law  with  awilneis.  Tbepetson  tbat  had 
been  concerned,  was  actually  indicted  and  exe- 
cnted ;  it  was  not  there  to  make  a  diroree,  and 
so  it  bad  been  a  vain  thinff  to  bare  gone  into 
the  spiritnal  court,  where  there  was  no  mar- 
risge ;  for  it  was  only  a  law  after  the  fact  de- 
daralory  by  wav  of  caodon,  to  give  the  more 
sstisfaction  that  that  marriage  was  null  and  void. 
Sir,,  the  last  I  know  of  (and  it  may  be  proper 
for  you  to  observe  bow  quidc  these  people  come 
after  it)  was  that  of  a  noMe  eari,  tbat  did  obtain 
kst  pajrlianaent  an  act  for  divoicinff  him  and 
his  Udv-:  it  is  the  case  of  the  eari  of  Macdes- 
field ;  but  in  that  case  it  will  be  proper  to  tidce 
notice  to  von,  tbat  there  were  previous  proceed- 
ings in  the  eccleaiastieal^  court ;  there  was  a 
lioet  exhibiled  against  her,  a  charge  upon  her, 
snd  witnesses  examined,  and  she  bad  a  fair  op- 
portunity of  making  her  defence ;  there  waa  a 
regular  and  a  long  proceeding  against  ber,  and 
a  prosecution  of  ner,  in  order  to  a  sentence  of 
exeorommucation  }  and  then  there  came  the 
eari's  petition  into  the  House  of  Peers,  setting 
forth,  that  there  bad  been  such  a  proceeding  as 
this,  and  tbat  ahe  stood  in  contempt,  havmg 
been  prosecuted  as  for  as  that  court  could  go ; 
After  an  ej^mioation  of  wittaesses,  in  all  the 
cases  I  have  heard  of  a  divorce  by  act  of  par- 
lianient,.tbceebave  been  proceedinga  in  the  ec- 
cleaastical  court ;  this  waa  the  way  of  former 
time,  but  now  we  are  beginning  where  the  mat- 
ter ought  to  end. 

And  new  the  first  application  is  to  tbat  pUce, 
wherein  all  these  instances  (9s  I  think  it  ought 
to  be)  was  the  Isst  resorL  It  is  tme,  this  me- 
thod may  not  please  the  ouke,  for  we  know  his 
grace  u  id  baste  for  cutting  the  knot  asunder  at 
once,  by  the  legislative  |iower;  but  I  hope, 
upon  tlieae  precedents,  you  will  think  it  more 
reasonable  it  should  be  at  first  untied,  or  at 
least  loosened  by  a  jndieiai  proceeding.  If  you 
will,  I  do  not  see  bow  in  justice  the  |iarliament 
can  deny  the  like  remedy  the  next  sessions  to 
any  other  that  may  be  in  the  like  case ;  it  may 
be  in  worse,  for  here  is  no  pretence  of  any  spu- 
rious issue.  Can  the  parliament  of  England, 
whence  we  take  our  measures  uf  justice,  deny 
the  like  remedy  in  justtce  to  any  others  4hat 
are  in  the  like  case  ?  What  is  it  that  guards  yon 
from  anlttfinite  apptioatioo  of  .this  nature,  but 
vequiriog  persona  to  take  the  ordinary  coarse 
first,  and  to  come  round  about  lo  the  pariia- 
tnent,  as  the  last  remedy,  lo  carry  the  sentence, 
perhapa  forther  than  the  ecclesiastical  court  can 
do :  but  if  persons  can  come  up  directly  hitber, 
I  am  apt  to  think  your  lobby  will  be  crtiwded 
with  |ietitioner%.of  lliia  nature  the,  next  eeastona ; 
though  the  sessions  now  are  long  and  frequent, 
Ahts  single  business  may  be  eo  great  as  to  ob- 
struct aU  ether  bnsinew;  I  am  sure  a  commit- 


tee for  adnkery  would  have  a  full  employment. 
Let  it  be  considered  how  strange  it  would  be, 
if  some  poor  man,  upon  this  precedent,  shaH  * 
come  and  make  application,  and  tell  you  ha 
stands  in  need  of  such  a  IhII  from  the  conditioa 
of  his  family ;  that  his  wife  plunders  his  house, 
sells  his  goods,  and  lives  in  adultery,  and  prays 
this  matter  may  be  examined  in  a  summary 
way,  because  he  is  vet  able  to  go  through  the 
costly  course  of  ecclesiastical  courts,  and  be  f»* 
voured  with  a  divorce;  would  not  this  poor 
man's  case  seem  to  have  the  like  justice,  or 
possibly  more  P  And  yet  if  such  a  mean  man 
should  come  with  snch  a  petition,  perhapa  it 
would  look  strange ;  but  yet  iii  justice  there  is 
no  respect  of  persons ;  tbe  law  in  England  ia, 
'  nnum  pondus  et  una  niensura ;'  and  if  tto 
shoukl  be  done  in  the  case  of  a  great  and  rich 
man,  ai]d  not  for  a  poor  man,  they  may  say 
what  has  been  said  by  some,  *  That  our  lawa 
<  are  like  the  spider's  web,  which  only  hokl  tbn 


Shell  those  that  expect  the  best  fortunes  and 
greatest  advantage  by  mairia^e,  not  undergo 
the  bad  fortune  of  marriage  too  P  1  am  sure  if 
this  be  so,  it  is  a  privilege  ^  peerage  never 
thought  on  before. 

You  may  see,  Sir,  by  this  bill,  bow  prece- 
dents grow  upon  you ;  at  first  in  the  easeof  the 
marquis  of  Northampton,  it  was  bard  to  get  an 
act  atler  a  divorce :  so  it  waa  in  the  case  of  a^y 
lord  Ross ;  the  last  sessions  in  the  c^nt  of  tbe 
earl  of  Macclesfield ;  it  went  forther  there,  be- 
cause there  bad  been  a  previcns  proceeding  in 
tbe  ecclesiastical  court,  and  bis  huly  bad  ob- 
structed tbat  sentence,  tliat  act  passed  before 
sentence ;  but  now  we  are  come  to  have  it  done 
without  so  much  as  a  trial  to  get  a  divorce  in 
tbe  ecclesiastical  courta ;  to  have  all  passed  at 
once  in  a  summary  way*  it  will  be  but  to  peti- 
tion the  pariiament,  and  all  ahall  be  determined 
without  a  possibility  of  being  re-beard. 

I  know  notliing  can^  be  said  on  the  other  aide 
with  good  reason  (unlesa  that  which  1  heard  in 
another  place),  why  they  should  not  go  to  tbe ^ 
ecclesiastical  court,  which  is,  tbat  those  courts 
cannot  divorce  ^viaciifo  matrimony  ;  therefore 
it  would  have  been  a  vain  thing :  this  may  he 
a  good  reason  for  them  to  come  to  yon  after- 
wards, but  it  KB  no  reason  for  them  to  come  heie 
at  first,  unless  they  would  say  aMhe  sametime, 
that  every  tbin^  ought  to  be  begun  in  parim- 
ment,  because  it  is  possible  every  thing  may 
be  brought  to  the  House  of  Peers  at  last :  win 
they  say  that  ail  oectments  ought  to  be  begun 
originally  in  tbe  Honseof  Peers,  because  at\cr 
the  fiarlies  have  been  at  great  chaige  and 
trouble  in  tbe  courta  below,  they  may  be 
brought  thither  by  writ  of  error  at  the  lastP 
This  would  have  been  a  good  expedient,- in  a 
cause  lately  whesea  deed  was  tried  overfand  over, 
if  tbe  persons  ooncemed  in  so  many  verdicta, 
had  once  thought  of  having  begun,  in  pariia- 
ment to  have  bad  it  settled,  whether  it  was  n 
just  deed  or  no';  if  this  be  the  rule,  iiawould  be 
well  it  were  known,  and  made  to  be  the  hiw  of 
the  kingdom;   for  tbat  law  will  be  always 
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reckoned  bird  which'ii  made  in  one  case,  if  it 
rony  not  be  had  in  another ;  the  law  of  Eds- 
land  does  so  throughout,  and  if  it  be  hiw  for 
ime  it  is  for  another.  I  have  bnt  one  thing 
wiore  to  lay  before  yon,  and  that  seems  worthy 
of  Touroonsideratiott,  besides  all  that  I  ha?e 
Mid. 

Yon  observe  the  bill  is  general,  withoot  re- 
■traint  of  thne  and  place,  or  description,  or  eir- 
eomsUnoes  relating  to  the  fact:  now,  Sir,  I 
aiost  take  leave  to  acaoatnt  you,  that  so  long 
ago  as  April  1694,  his  grace  the  doke,  who 


ooittplaiasof  this  matter,  as  if  some  misfortnno 
hadbefoUei 


n  him,  baling  made  former 
plaints  and  attempts  for  obtaining  what  ho  now 
desires,  did  at  last  in  April  1004,  not  suddenly, 
but  by  advice  of  counsel,  with  his  friendo  about 
him,  after  a  long  time  of  a^tationy  oomo  to 
mrticles  with  his  wife  the  duchess ;  of  which  I 
crave  leave  only  to  read  the  nreamMe. 

The  artfoles  are  between  his  graoe  the  duke 
of  Norfolk  and  the  Earl  of  Peterhorongh,  and 
fooitesi  ^c. 

It  is  therefore  determined  by  the  parties,  and 
agreed  as  followeth;  and  therrapon  the  arti- 
des  prooeed  to  settle  every  thing  between  the 
duke  and  duchess  to  his  own  satisfaction,  and 
according  to  his  own  desire:  his  grace  hath 
reaped  the  beoeftt  of  those  articles,  by  havrng 
teoeived  a  great  sum  of  money;  and  the 
duchess  psrted  with  her  interest  m  that  great 
and  noble  manor  of  Sheffield  ;  his  grace  hath 
bad  all  that  he  on  his  part  was  to  have,  and 
hath  executed  abundance  of  deeds,  pursuant  to 
bis  agreement.  Now  if,  after  all  this,  then  be 
n  prospect  of  fkrther  advantage  by  another 
marnage,  that  will  not  move  you  to  give  him  a 
liberty  for  a  departure  from  so  solemn  an  agree- 
ment ;  in  what  a  condition  are  people  that  hare 
porchased  their  peace  as  the  dnchees  has,  if 
thf y  majr  have  liberty  to  go  back  beyond  this, 
f(»r  the  IhII  baa  no  stint  ?  Sorely  all  reooneilia. 
tioo  between  men  and  their  wives,  and  all  acts 
towards  them,  and  all  acts  of  kindness,  are  to 
be  fovonred ;  and  matters  of  a  divoroe  are  of 
an  odious  nature,  and  not  to  be  encouraged 
after  such  composure  of  differenoes,  and  recon- 
ciliation. We  bare  instances  of  some  that 
bave  taken  their  wives  again,  and  lived  com- 
fortably afterwards ;  surely  it  shall  not  be  in 
their  povrer  to  go  back  and  say,  Pray  let  us  be 
divorced  ;  it  is  contrary  to  the  use  of  all  acts 
of  pardon.  What  is  the  ead  of  all  aots  of 
iiarliamont  of  general  pardon,  and  all  statutes  of 
limitation,  but  to  ease  people  in  such  a  case  ? 
For  it  is  impossible  that  any  person  can  be  able 
to  defend  their  actions  nine  or  ten  years  ago  ; 
Ibey  cannot  keep  their  witnesses  alive,  and 
therefore  the  law  hath  often  limited  a  time, 
beyond  which  persons  shall  not  go  back :  and 
this,  we  think,  the  duke  hath  done  by  articles, 
and  siwely  they  are  pondusire  both  before  Ood 
pmdman. 

I  shall  sa}r  no  more,  but  that  I  do  nnt  appiv- 
hend  tbb  nation  will  be  in  any  great  dinger,  if 
the  dnfce  do,  betwixt  this  and  the  next  session, 
pAoaed  In  the  ofdioary  poune,  $ai  prapare 


matters  against  aiiotber  seasiao ;  i  aim  sure  it 
is  of  great  consequence :  no  man  can  deny  bnt 
we  have  a  good  constitiitiott ;  bdtifit  isinthe 
case  of  a  partieokr  person  to  be  bcoken,aacb  a 
breaoh  in  this  eonstitutieD  may  Ml  be  very 
easily  moovered. 

I  brpe  this  cause,  tfaal  ia  | 
ont  of  tjme,  and  before  those  \ 
made  that  bave  been  in  all  other  cnsaa,  aball  be 
remitted  to  its  proper,  plaoe,  where  her  grace 
will  give  the  duke  a  meeting,  if  tbey  be  not 
before  that  time  veooneiled. 

Mr.  Bodd,  Mr.SpMker,  I  desire  the  fovonr 
of,  a  word  of  the  same  side.  Those  bills  a» 
notcoonnon;  1  think  these  an  not  abovwtbsss 
to  he  found  in  the  seeonds  of  this 


This  bill  is  to  dlMnlvonmnrriafeftftBr  twenty* 
three  yeais  eontinuance,  and  tbat  Ml  npsn 
so  many  daya  notioe  m  there  hM  been  yean 
of  tbo  marriage,  for  to  servo  the  partienlar  por« 
posse  of  OM  person:  Itisalawaftartbeeop> 
posed  fact  commitled ;  tbo  law  should  go  first, 
and  tbo  foot  follow ;  itisMtag«nera(law«6r 
aU  the  people  of  England ;  m  each,  it  i 
have  been  anotber  conaidemlieB  c 
occasion  forn  partienlar  low,  it  ia  a  bill  1 
the  Lords, and  in  n  little  time,'for  what  1  know, 
the  Lords  will  prsMribe  to  it.  TbeveisMteM 
of  these  biUs  for  a  commsMr,nnleBain  my  laid 
Ross's  case,  who  was.of  a  noble  foasily. 

It  is  not  piolended  by  tbis  bill,  that  tbe 
duchess  hath  had  any  spurious  issue,  tbooi^ 
that  was  the  ciroomstancss  of  one  erf"  the  bHk 
that  did  pass,  and  that  waa  a  material  ciroiMn- 
stance  in  tbe  case ;  and  that  is  not  aliedged 
here.  These  bills  are  not  to  bo  made  oae  of, 
but  upon  extraordinary  occasion,  and  foe 
utmost  extremity,  and  tiH  then  I  hope  such  bills 
shall  not  be  made  nae  of;  and  we  think  the 
proceeding  upon  tbia  ^  bill  in  tbia  case,  will 
amearmiMb harder;  ^rittstbefiratiMtanceof 
tms  nature,  when  there  haa  been  no  i 
in  anv  court  whatsoever,^ to  convict  t 
of  this  offKuce,  M  citation  all  tbis  while  io  the 
eoclesiastioal  courts,  where  the  ducboas  might 
bare  an  opportunity  to  make  her  defenee. 

If  those  courts  have  jurisdiction  in  •ay  one 
thing,  it  is  in  case  of  malrimooy :  If  this  was 
brought  into  those  courts,  the  dncbess  wooM 
be  aHowed  to  make  her  defence,  not  only  by 
way  of  recrimination,  but  examination  ot  wn- 
nesses;  a  oommiasion  might  be  had  to  ex- 
amine  vrimesses  beyond  sea,  if  she  bad  aoy 
witnesses  there,  or  in  the  country ;  abe  migfbt 
appeal  to  n  eaperior  court,  and  tbonoe  So  foe 
delegates :  These  are  aU  proper  dsfciKas  that 
the  law  allows,  tbat  there  may  bo  no  aorpnse 
upon/he  party ;  end  if  iimired,  be  may  be 
righted  in  another  plaoe :  These  prooecdinga 
we  think  are  taecessary  to  go  before  n  biU  of 
thia  nature,  for  then  the  foot  would  be  plaio ; 
if  tbe  ducboas  had  been  oenvieted  in 
this  maimor,  as  to  the  foot,  we  must  n«t 
have  opened  our  mouths  agawst  it. 

•By  the  aamereaaon  tbat  a  bill  ia  btoi^t  ts 
diHolfe  this  mamago^bi  a  little  ttmo  ynnmay 
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iMves  bin  to  aatry  people:  Be  iteiMMsleil  for 
sadi  uod  tncb  wmoBi,  each  peraons  sfanU  be 
nMRiod.  Tfait  wottkLbe  a  oTucb  reedier  way 
m  oeoe  of  eootrecli»tbao  any  proceediage  io 
Hw  ecrhwiiiricel  courts,  lod  ihougb  tliey 
nay  eay  tbe  lav  of  fioglaad  takes  doUoo  of 
coMiaetB  of  matrimony,  ae  well  as  any  otber 
nets,  that  is  no  answer ;  for  tbe  fact  is,  wbe- 
tlMT  tliere  is  any  contract  of  matrimony,  or  ao ; 
and  so  it  is  here,  wiietlier  my  lady  is  guilty  of 
the  erimes  charged  here  in  the  bill }  and  for 
tliis  sheoogbt.to  bare  a  proper  trial,  and  ought 
to  be  called  to  an  aoconnt  in4he  ordinary  me- 
thsds  of  the  law ;  and  then  it  mispht  be  proper  to 
4aarry.theseBtenoe  farther  than  those  courts  can. 
I  hopeyott  will  be  very  tender  of  making  a  new 
pteoedent ;  and  I  do  not  know  of  any  bill  betbro 
this,  to  oonvict  a  woman  of  a  supposed  criafto ; 
thca  this  is  the  fimt  bill  of  this  nature,  and  you 
will  consider,  whether  you  will  make  a  pre* 
oedoBt  of  it  or  no.  Though  this  before  yon  is 
Ibe  esse  of  a  ^r^at  and  honoureble  person,  yet 
joor  justice  will  be  the  same  if  it  should  happen 
that  any  otber  man  in  the  kingdom  should  be 
io  the  same  circnmstanoes,  and  willing  to  slip 
0f  er  aU  trials,  wberebjr  the  peison  accused 
■oilj^ht  have  an  opportunity  of  making  her  just 
dt^moB^  as  is  the  case  of  this  noble  lady,  who 
is  harried  on  alter  twenty-three  years  mar- 
riage to  a  determination  in  as  mooy  days  in  this 
extraordinary  manner. 

I  hofie  therefore  you  wiU  not  proceed  in 
a  bill  of  this  extraordinary  nature,  of  which 
there  is  not  one  instance  to  be  given,  where 
vou  hare  begun  to  examine  a  supposed  crime, 
but  you  have  always  left  it  to  the  determina- 
tion of  the  law  in  the  ordinary  course ;  and 
sre  think  it  ought  rather  to  be  so  in  this  case, 
because  it  is  not  pretended  by  the  bill,  that 
there  is  anyjstop  put  to  their  proceedings  there; 
there  is  no  absence  of  witnesses,  no  incapacity, 
hot  his  grace  may  proceed  there  to  convict  this 
lady  of  the  crime  he  supposes  her  guilty  of,  and 
she  will  there  hare  her  just  defence  ;  and  till 
then  there  is  no  crime  for  you  to  judge  upon, 
and  I  hope  you  will  think  fit  to  refect  this  bill. 

Dr.  Pinfold,  Mr.  Speaker,  1  desire  to  speak 
a  few  words  as  to  the  ecclesiastical  law,  whksh 
is  a  part  of  the  hiwl>f  Bngland  as  much  ^s  any 
other,  for  our  law  doeo  not  receive  *  majus  et 
*  minoB  ;*  and  the  ecclesiastical  courts  have 
been  settled  for  several  ages,  and  are  governed 
by  such  rules  which  every  subject  has  a  right 
to.  8ir,  this  bill  is  to  dissolve  the  bond  of  mar- 
riage, and  to  give  leave  to  marry  again  ;  and 
I  crave  leave  to  shew  the  House  what  our  ec- 
clesiastiealconstitntionsare  in  that  case,  and 
how  tender  they  have  been  in  that  point,  and 
how  those  constitutions  are  grounded  upon  the 
canojis  and  decrees  of  councils. 

The  cases  where  tbe  bond  of  marriage  is  to 
he  dissolved  are  but  few,  and  they  arise  before 
narriage ;  it  is  in  the  case  of  a  precontrsct  or 
nonage,  or  oonsang^nity,  and  there  tlie  bond 
is  broken  by  the  sentence  of  the  judge,  and  the 
person  hath  liberty, to  marry  again  ;  but  for 
what  cornea  afterwards,  whether  it  be  tha  aaae 


of  adolttry,  or  any  thin|^  else,  tha  law  ecder 
siastical,  which,  as  I  said  before,  is  part  of 
tbe  law  of  England,  hath  been  very  careful  no| 
to  dissolve  the  marriage. 

The  48th  canon  says,  if  any  layman  shall 
put  away  his  wife,  and  marry  another,  h^ 
aball  b^  excommunicated  :  That  was  the  sense 
of  those  early  days ;  and  sure  they  did  nOt 
think  it  an  indinerent  matter  because  thef 
punished  it  with  so  heavy  a  punishment.  So 
It  was  in  the  council  of  Aries,  314,  and  there 
it  was  decreed,  that  if  a  man  took  his  wife  in 
adoltery,  he  should  be  forbidden  to  marry. 
There  what  was  to  be  done  ?  Counsel  should 
be  given  him  not  to  marry  while  she  bred, 
though  she  was  an  adultress. 

And  in  the  council  402,  the  Neapolitan  evaa* 
gelical,  apostolical  council,  it  was  deoraed» 
That  if  a  man  was  divorced  from  his  wife,  or 
a  wife  from  her  husband,  there  they  were  not 
to  marry,  but  shouki  remain  unmarried,  or  bt 
reooneiled. 

And  in  tbe  African  council,  canon  103,  thcro 
it  was  provided.  That  tbey  who  were  divoroed, 
whether  it  was  a  husband  from  bis  wile,  or  a 
wife  from  her  husband,  they  should  remaan  mi* 
married;  This  was  tbe  sense  of  the  ancieoi 
canons  and  councils,  and  this  is  received  into 
our  ecclesiastical  constitution.  In  the  15th 
year  of  the  reign  of  queen  Elizabeth,  in  the 
chapter  of  divotoes,  it  is  said.  That  upon  a 
sentence  of  divorce  there  must  be  an  admo- 
nition, and  a  pi-obibitioo,  that  tbe  party  ahaU 
not  marry  again. 

And  in  the  year  1603,  in  the  beginning  of 
king  James's  reign,  there  was.  a  farther  pro^ 
vision  made  Io  keep  them  from  being  mar- 
ried agaioy  and  that  was  this.  That  they  shonM 
give  bond  and  security  that  they  should  not 
marry  a|^n ;  this  is  certainly  our  ecdesiastical 
constitution,  and  grounded  on  the  sense  of  the 
amaent  canons. 
'  Now  it  remains  to  shew  some  advantage  Ibis 
would  have  had :  If  she  had  had  tbe  trial  which 
of  common  right  is  due  to  the  meanest  subiect, 
she  would  have  bad  the  advantage  of  cna|*> 
lenges,  which  she  cannot  have  here ;  for  here 
the  evidence  niust  drop  from  the  witnesses' 
mouths,  who  are  foreigners,  and  have  been  long 
absent  $  there  thev  must  give  an  aoconnt  of 
themselves,  whicb  nore  hath  not  been  done  by 
any  body.  The  iady  might  have  given  her  ex- 
ceptions to  those  witnesses,  and  had  a  commia- 
aion  ittto  Holland,  to  have  examined  how  these 
witnesses  behavcMd  themselves,  and  whethsr 
these  persons  were  to  be  believed  and  treditsd : 
here  she  would  likewise  have  liberty  to  give  an 
account  how  this  design  began.  I  do  now 
sneak  with  respect  to  the  duke,  hut  I  do  say  it 
does  seem  to  have  begun  a  year  and  a  half  ago. 
9he  would  likewise  Mva  had  the  advantage  of 
a  thorough  reconciliation :  •  and  here  are  aoaw 
deeds  in  1694,betweenthe  duke  and  tha  dncbcos, 
which  I  hofie,  if  the  House  will  take  an  ac- 
count of,  will  have  its  due  eflhct ;  she  would 
likewise  have  had  the  advantage  of  an  appeal, 
the  aommon  right  of  tfa»wliri?t,ar" 
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kind  we  deny ;    but  that  then  haic  ben  ii 

proceedioffs  in  tbe  spiritual  ooart,  m  owi;  fv 

the  earl  ofMacMdesoeld's  was  tlie  same,  n  ti 

intents  and  purposea,  as  this  ia ;  for  tbsi^  i 

is  true,  they  bad  been  in  tbe  spintml  asit, 

yet  it  is  as  true,  they  came  here  iolo  psrii* 

ment  befoire  any  sentence  io  the  spiritaal  etart: 

now  to  what  purpose  is  it  to  fpo  iota  the  i^ 

taal  court,  and  not  to  stay  for  ibeddersuHfaa 

of  that  court,  if  the  judgment  of  that  eoart  im 

have  any  weight  io  thecaseof  tbe  earl  af  Mat- 

clesfield  P    It  is  true,  they  bad  been  tbavaai 

examined  witnesses  on  one  side  with  ail  pao- 

pitation,  yet  would  diey-  not  stay  foranrtiaff 

there,  but  quitted  their  own  prooeeeiaf^aal 

came  to  the  parliament.      Now  I  do  takes. 

that  they  had  better  never  been  there,  thaa  n 

have  come  away  belbre  seolenee ;  for  wka 

they  were  in  the  spiritaal  csonrt,  and  wcrep^ 

oeeoing  there,  to  leave  that  court,  shewed  ntkc 

a  mistrust  of  their  own  case.     But  it  w  si 

objection  in  that  case,  that  it  was  talng  it 

away  from  the  jurisdidioncf  thespiritaal  (Ml 

We  do  not  come  to  yon  for  any  tbiag  thei^ 

ritual  court  can  grant  ns  ;    f or  that  oaartfoa 

no  farther,  if  the  fairt  be  prored,  thao  to  Mt 

a  separation  a  tnema  ei  ikoro,  but  tbe  lMBib«f 

marnage  is  to  be  continued  still:  nov  wifk 

submission,  this  is  to  punish  the  innoeeat  ia> 

stead  of  the  guilty :    what  would  tbe  daehoi 

desire  more,  than  to  be  separated  from  tbe  M 

and  board  of  her  husband^  and  be  left  ftte  a 

accompany  sir  John  Germaine  ?   But  «c  ft 

further,  for  we  come  to  tbe  parliaoacnt  Is  da* 

sol? e  tbb  marriage  for  thai  which  is  sUsvii 

by  several  learnt  writers  to  be  a  jastiidUt 

reason  for  so  doing,  for  adultery  ooouBitftei  hy 

the  wife :  it  is  expressly,  that  a  man  shaDsS 

pot  away  bis  wife,  except  in  case  of  ftniar 

tion ;   this  text  plainly  allows,  that  ia  csk  «f 

fornication  a  man  might  put  away  bis  wk\ 

but  the  Popish  canons  tbe  doctor  bas  assMi 

hare  put  a  construction  upon  it :  say  tbeVt  J*> 

shall  put  her  away  ;  but  how  ?  She  shall  keiv* 

moved  from  your  bed  and  table,  but  yea  fbd 

not  marry  another.     Then  they  say,  tbeivs 

no  precedent  of  a  bill  of  this  kiiidi  bat  tberi 

batn  been  a  previous  prosecution  io  tbeipsi- 

tual  courts.    I  agree  tne  marquis  of  Northiiai 

ton's  case,  that  that  act  does  recite  tbe  preewi 

ings  in  the  spiritaal  court:    but  that  tmtt 

stronger  than  this,  for  tboe  the  narfsisif 

Northampton  had  married  even  in  tbeMk  if 

tbeir  canon  law,  and  coiiies  afterwaidi  as  as 

of  parliament  to  make  thia  Baantage  gaod,  a^ 

there  the  divoice  was  no  ingiedicBt  opeads 

paasing  of  tbe  bill :  but  the  paritamcBt  cssdld 

the  marriage  to  be  lawful.     In  m^  bid  Bsa^ 

oase,  tliere  is  no  mention  of  any  divorce. 

I  appeal  to  the  Journals  of  your  swa  Btvi 
for  that;  but  notwitbKtanding  tbedivafcibthi 
whole  matter  was  examined  over  i^^  ^ 
nesses  were  examined  both  in  tbe  Bmmd 
Lords,  and  here  upon  the  first  bill  which  s» 
brought,  which  waa  to  illegitiaaale  aid  k» 
tardize  the  children ;  and  |he  witnasssi  F*^ 
that  my  lord  Ross  and  his  lady  had  aH  b^ 


ii|ion  good  reason ;  and  in  case  there  had  been 
a  neglect  in  the  first  instances,  the  party  may 
be  righted  in  another  place. 

.By  this  bill  she  is  debarred  of  the  advantage 
of  recrimination,  to  whish  she  hatha  right,  for 
the  te^tt  law  is 

And  the  text  law,  de  divortiis,  were  the 
charge  most  true,  which  we  do  not  admit ;  yet 
if  she  can  prove  the  same  thin&^  against  her  hus- 
band, the  fault  of  one  must  be  set  against  the 
fault  of  another,  and  he  cannot  have  the  advan- 
tage of  his  prayer. 

I  shall  repeat  only  one  thing  more,  and  that 
is  the  case  quoted  already  of  the  earl  of 'Mac- 
clesfield ;  but  in  that  case  the  lady  withdrew 
herself  five  or  six  days  before  sentence ;  yet 
there  the  lord  Macclesfield  had  all  her  de- 
ienoes,  and  even  her  recrimination,  and  had  a 
time  to  prove  it ;  there  was  ppbUcation,  and  a 
day  set  down  for  sentence ;  but  she  spun  out 
the  time  till  the  parliament  was  ready  to  rise, 
and  then  my  lora*s  friends  advised  bim  to  be* 
gin  in  parliament ;  and  when  tbe  Lords  were 
acquainted  of  my  lady  Macclesfield's  standing 
in  contemjpt  of  the  court,  and  she  was  prose- 
cuted so  far,  that  she  was  almost  ready  to  go 
to  prison  for  her  contempt,  then  tbe  House  of 
Lords  did  think  fit  to  receive  my  lohl  Maccles- 
field's bill,  and  not  before ;  but  before  my  lord 
Macclesfield  brought  his  bill  in  parliament, 
there  was  nothing  remained  to  be  aone  in  the 
ecclesiastical  courts  hut  sentence :  and  I  hope 
for  all  these  reasons,  you  will  not  proceed  upon 
this  hill. 

Mr.  Serj.  Wright.  Mr.  Speaker,  I  am  of 
coiusel  for  the  duke  of  Norfolk,  who  is  your 
suppliant  for  this  hilt,  for  redress  against  the 
highest  injury  that  can  be  offered ;  the  rights 
of  his  marriage- bed  have  been  invaded;  and  be 
comes  for  that  relief  here,  which  no  other  court 
can  afifonl  him  ;  for  the  learned  doctor  on  tbe 
other  side  tells  yon  plainly,. from  the  canon 
ila^,  that  there  can  be  no  divorce  a  vinculo  ma' 
irimonii  in  tbeir  courts :  now  to  send  us  to  a 
co^rt  for  relief,  that  they  tell  us  before-hand 
can  give  us  none,  is  in  enect  to  tell  us  we  shall 
have  none  at  all. 

Tbe  bill  is  founded  upon  tbe  suggestions  con- 
tained in  the  first  three  or  four  lines  of  the  bill, 
that  the  duchess  of  Norfolk  bath,  for  divers 
.  Tears,  lived  in  separation  from  tbe  duke  her 
husband,  and  hath  bad  unlawful  familiarity  and 
edulterous  conversation  with  sir  John  Ger- 
maine, and  is  guilty  of  adultery  on  her  part, 
and  hath  broken  the  bond  of  matrimony :  tnose 
are  the  reasons  for  which  the  dnke  desires  this 
^ill  may  pass ;  it  is  for  the  adulterous  conver- 
sation of  the  duchess,  not  for  obe  single  act, 
but  a  contbual  series  of  the  like  acts  for  many 
years ;  for  we  shall  not  give  only  one  single 
act  or  instance  in  evidenoe,  but  prove  this  con- 
versation for  several  yeara,  beginning  in  1687, 
and  carried  on  to  tbe  latter  end  of  1695. 

It  bath  been  oljected,  that  tliis  is  tbe  first  in- 
stanee  of  a  divorce,  tbe  first  bill  of  this  kind, 
where  there  has  been  no  proceedings  in  tbe 
spiritual  oonrt:  that  it  is  tbe  first  bill  of  this 
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together  for  a  km|f  time,  and  that  she  had  kept 
cempany  whb  otheri  f  ao  that  the .  parliaflneat 
did  not  Immd  the  biH  apon  what  had  been  done 
upon  the  divorce. 

1  appeal  to  yoar  own  memory,  that  in  the 
carl  of  Maccleifield'a  caae,  there  was  no  nae  at 
all  on  that  side ;  the  bill  was  brongfat,  that 
ther^  had  been  proceedings  in  the  spiritual 
oonrt,  nor  is  there  any  such  thing  recited  in  the 
hill,  bat  only  an  express  downr^^lit  charge  of 
adultery;  nor  was  it  proper  for  them  to  have 
mentioned  any  proceedings  in  the  spiritual 
court,  since  they  wared  that  proaecution }  but 
we  on  the  other  side  insisted^n  it,  as  a  reason 
why  the  parliament  should^not  proceed  in  it,  it 
heing  to  take  upon  them  an  origmal  jurisdio- 
tion ;  bat  we  were  then  answerwl  by  a  learned 
K«ntlemaa  a^inst  this  bill,  that  it  was  in  fain 
to  go  there,  for  tlTev  could  not  give  the  remedy 
that  might  reasonably  be  expected.  I  beg  the 
faroor  to  mention  a  case  or  two,  where  diroroes 
have  been  in  parliament,  and  Acre  have  been 
no  proceedmga  in  the  spiritual  coort ;  one  of 
them  was  the  ease  of  Mrs.  Knight,  who  was 
married  wfra  anaot  nuUUt  to  Mr.  Goodwin. 
£vcry  one  knows,  that  a  mania^ne  vrfra  mmoi 
nufriMt  ia  a  good  marriage ;  and  if  the  woman 
be  above  nine  years  old,  she  shall  be  endowed ; 
and  yet  notwithstUiding,  for  some  irre^ar 
proceedings,  without  going  into  the  spiritoal 
court,  they  came  into  pariiament ;  a  bill  was 
passed,  by  which  this  marriage  was  dissolved  \ 
and  I  think  it  is  expressly  enacted, 

That  she  shall  not  many  till  such  an  age. 
This  goes  &rtber ;  for  hera  I  am  sure  the  doc- 
tor woald  have  explained,  and  told  you,  if  there 
had  been  reason  to  dissolve  the  marriage,  they 
eoidd  have  done  as  great  a  feat  in  the  spiritual 
court ;  that  tbev  could  have  examined  wit- 
nesses upon  oath,  and  could  have  told  you 
whether  there  was  proper  evidence;  yet  the 
parliament,  without  any  regard  to  what  they 
could  do,  would  assert  their  own  jurisdiction. 

Hie  case  of  Mr.  Wharton  was  mentioned  on 
the  ether  side ;  and  therefore  I  need  not  say 
anything  to  it :  there  was  nothing  of  divorce, 
nor  needed  anr.  / 

They  say  this  bill  begins  where  it  is  proper 
for  matters  of  this  nature  to  end ;  and  that  after 
we  have  taken  a  turn  into  the  spiritual  court, 
and  travelled  three  or  four  years  there,  then  it 
will  be  fit  for  the  judgment  of  parliament.  I 
would  know  if  tbev  had  been  seven  years  in 
thai  coort  (and  perhaps  if  they  come  there,  we 
sAiall  not  get  ont  sooner)  to  what  use  the  exa- 
mination of  that  court  would  be.  This  house, 
I  presume,  would  not  let  those  depositions  be 
read  here,  especially  if  the  witnesses  to  their 
ftcts  were  living. 

They  say  this  is  a  very  summary  way  of  pro- 
ceedings it  may  be  too  quick  for  the  duchess ; 
but  you  may  he  pleased  to  consider,  that  there 
wan  a  bill  brought  into  the  other  House  some 
years  ago,  and  rejected ;  upon  what  terms,  that 
will  rest  upon  us  to  shew  -you  by  and  bye. 

Buttbematter  was,  the  witnesses  that  proved 
thafhct,  was  sent  out  of  the  way  by  the  duchess 


and  sir  John  Germaine,  when  things  were  un- 
dfrran  examination ;  and  we  hope  a  matter  of 
this  nature  never  shall  be  baffled  by  keeping 
the  evidence  out  of  the  way. 

We  told  them  long  ago,  who  the  witnesses 
were ;  they  were  the  duchess's  servants,  such 
as  they  thought  fit  to  entrust. 

They  say  this  bill  deprives  the  duchess  of 
her  trial ;  1  hope  nob<)dy  thinks  the  |Mirliament 
will  pass  a  bill,  without  dne  examination  of 
witnesses^  and  legal  proof  of  the  fact;  if  so, 
what  matter  is  it,  whether  the  proof  be  made 
before  the  parliament,  or  some  inferior  court? 
If  the  duchess  be  guilty  of  this  crime,  we  come 
here  for  relief,  which  the  spiritual  court,  the 
doctors  tell  you,  ^nnot  give  us;  since  the 
duchess  hath  broke  the  l^nd  of  matrimony, 
we  come  to  you  lo  dissolve  that  marriage,  and 
I  hope  we  shall  have  it. 

The  doctor  hath  insisted  on  one  thidg,  that  I 
X\nak  is  very  extraordiuary :  he  tells  yod,  by 
the  rules  of  their  law,  if  the  woman  can  recn* 
minate,  and  prove  her  husband  guilty,  in  audi 
a  case,  they  must  set  the  fault  of  one  against 
the  fault  or  the  other. 

I  wish  the  doctor  could  have  told  you'the 
ofience  had  been  equal,  that  the  ipjnry  to  fii- 
milies  had  been  equal;  a  man  by, his  folly  of 
this  kind  brings  no  spurious  issue  to  inherit  the 
lands  of  his  wife,  but  a  woman  deprives  her 
husband  of  any  legitimate  issue ;  for  when  she 
converses  in  this  manner  with  another  moai 
the  issue  may  be  equally  looked  upon  to  be  that 
man's,  if  not  more,  and  his  lady  batb  kept  this 
conversation  ever  since  the  year  16d7,  and  left 
the  duke. 

One  thing  is  farther  objected,  and  they  insist 
upon  certain  articles  of  agreement  in  ninety* 
four,  and  they  read  to  you  the  preamble  oif 
them :  why.  Sir,  the  articles,  if  they  come  to 
be  read  through,  I  am  sure  it  won't  amount 
to  what  they  pretend ;  it  does  not  amount  to 
this,  that  the  duchess  might  use,  her  body  at 
she  pleased  ;  there  is  no  agreement,  that  she 
should  live  after  hear  own  pleasure.  Indeed^ 
she  was  to  have  the  use  of  her  housbold  goods, 
and  servants,  and  live  where  she  pleased ;  bnt^ 
that  will  not  justify  her  in  her  way  of  living.  , 

Then  to  tell,  you,  these  are  matters  of  Teng 
standing;  they  are  so,  and  of  a  long  conti- 
nuance ;  for,  if  my  instructions  prove  true,  we 
shall  prove  ibis  scene  of  adultery  for  matter  of 
eight  years  successively,  and  that  by  servanta 
that  were  privy  to  the  intrigues,  who  were  sent 
away  to  Uolland ;  but  no  sooner  was  the  bill 
baflfed,  but  the  man  was  sent  for  again,  and 
tbe  same  conversation  continued  that  was  be- 
tween the  duchess  and  sir  John  Germaine  be- 
fore he  left  England. 

The  same  waa  continued  after  he  came  bade 
to  his  service  in  (1691) ;  only  they  were  some-* 
thing  more  cauttout,  and  people  were  not  ad* 
mitted  so  fomiliarly  to  see  tbem  in  bed  together 
in  (1692) ;  and  ao  it  continued  till  1695. 

They  mentioned  the  Statute  of  Limitation^' 
which  was  to  put  an  end  to  frivolous  and  vexa^ 
tious  actions ;  how  they  ctp  apply  it  to  this 
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cue,  I  eaanot  Me ;  beeme  a  mm  Adl  nol 

bring  fiifQhva  and  ▼ezatiom  actiooa  after  a 
long  (fiftanee  of  time,  therefore  a  roaB'thaU  not 
oompUin  wbeo  be  bath  reeeiYeii  the  greateel 
iojurj  that  cad  be  dooe  to  mankind. 
Sh*,  they  are  kind  to  nt  agmia,  in 


ine  it  to  the  dnke  to  gQ  into  the  spiritual 
court  till  the  next  eewions :  but  we  thrak  we 
•re  in  proper  method  here,  fivr  that  relief  which 
the  epfritaal  court  cannot  grant ;  and  eiace  we 
have  so  good  reaeoo  to  eome  here,  if  we  proTO 
the  fact,  I  hope  this  high  coart  will  not  aend 
awfty  a  complaint  of  thia  nature,  without  inch 
ivliefaf  saitaMe. 

Mr.  Nertke^.  8fr,  1  am  of  the  same  side: 
I  woold  beg  kare  to  sinr  this :  As  to  what  the 
ooonsel  have  said  in  rehttion  to  the  efidenee, 
that  there  were  three  witnesses  examined  upon 
oath,  in  the  House  of  Peers,  before  the  bill  did 
pass,  there ;  and  I  believe  they  are  aware  of 
that,  end  that  when  yon  hear  our  witnesses, 
there  will  be  no  answer  to  be  given  oft  their 
side;  and  indeed  the  witnesses  they  brevght, 
were  so  far  from  coatnidictiag  our  witnesses, 
that  they  did  really  confirm  ftem.  Bnl  that 
is  not  Uiie  case  now,  what  our  evidence  is,  or 
whether  it  be  fit  for  you  to  belief  e  them,  that 
will  be  when  you  have  heard  them ;  and  for 
the  matter  of  Che  time,  that  you  cannot  take 
notice  of  neither,  till  yon  bear  onr  evidence. 
But  this  1  may  say,  we  shall  bring  a  man  that 
Wfll  speak  to  within  four  or  i^e  years. 

But  the  matter  they  apply  themselves  to, 
which  is  material,  is,  whetner  it  is  proper  for 
you  to  proceed  on  this  biH,  that  is,  to  give  such 
a  relief  as  we  desire,  by  dissolviug  tnis  mar- 
riage? And  in  the  next  place,  whether  thb  be 
a  proper  time  to  adc  this  fiivonr  ? 

For  the  first,  the  learned  doctor  tells  yon,  it 
is  not  proper  at  any  time  to  do  it,  ibr  he  wooKf 
have  the  canon  law  govern  here,  as  it  does  in 
their  coortsk  But  the  coonsel  on  the  other  side 
liave  cited  you  severalprecedents  where  it  hath 
been  done.  In  the  Case  of  the  marquis  of 
Ifiorthampton,  the  second  marriage  was  con- 
trary to  the  canon  law,  and  yet  that  marriage 
was  confirmed  according  to  God's  tew.  And 
tliis  bill  is  to  relieve  against  the  canon  law. 

Kow,  whether  we  are  here  io  a  proper  time ; 
sir  Thomas  ¥bwys  has  said  a  great  many 
things,  which  may  be  proper  to  many  other 
purposes.  One  argument  was,  because  the 
i^itnesses  cannot  be  upon  oath ;  but  that  we 
know  will  not  prevail  in  this  place.  In  the 
next  place  they  except,  because  this  proceed- 
ing is  in  a  summary  way.  I  would  know  of 
them,  whether  diere  is  not  the  same  ol^tion 
to  all  proceedings  before  a  jury,  that  they  have 
no  notice  what  witnesses  will  be  produced  P 

Hiett  in  the  nesrt  place  they  brhig  ^a  great 
argument  fi>r  the  recrtal  of  some  of  these  bills, 
that  there  have  been  a  sentence  in  the  ecelesi- 
astical  courts.  Now,  it  is  true,  they  have  been 
so  in  some  of  those  cases :  But  1  beg  leave  to 
observe,  that  in  the  case  of  the  mar<|[m8  of 
Nofthampt6n,  the  bW  was  not  to  confirm  the 
•etrtenoe,  o»  tt^eotbte  ttan  to  nnurfy,  h«t  to 


daHferAeMotof  thehaadsof  IhaccUijiaa. 
tkai courts,  wkosaki it  was  notlawful  io  that 
case  to  marry,  for  they  wete  maiTBed  befcie. 

1  beg  leave  to  say,  that  in  the  esse  of  my 
lord  neclesfieMy  there  was  no  aoliea  ia  the 
bill  that  caaK  down  to  yaa  of  any  proccediaga 
m  the  ecclesiastical  coarta:  And  f  lake  this 
to  be  the  reason,  because  there  was  no  aeBtcsKe, 
though  where  there  was  a  aealeiice,  they  had 
good  reaaott  to  take  notice  of  it.  And  I  think 
there  Is  ss  aaeh  certainty,  aBdasgo4ki  guMmd 
to  proceed  on  this  bill,  as  ID  the  other  case,  for 
the  witnesses  hanre  been  already  exaoiiBed  m 
the  Hooae  of  Lofts.  In  the  casa  of  my  kwd 
Ross,  there  was  no  rcgaid  to  the  deKassuiatioe 
of  tha  eccUwsatiesl  courts,  »  a  goide  to  the 
parHsment  J  and  it  waa  looked  npoa  an  of  na 
eoasefjence,  fiir  the 


It  is  true,  when  we  eaina  hefare  yoa  withesH 
such  a  proceadiaig,  w«  came  under  this  disad- 
vaataga,  yott  will  ha  sme  to  expect  a  plainer 
and  fWler  proof;  km  Ibr  thai  we  will  under- 
tahe  to  make  the  fad  so  pbin,  that  thay  cammC 
give  the  laaat  pratanoa  to  saawsr  lo  it. 

We  are  here  aska^  thai  w»  caaMl  harvany 
where  else :  then-  mat  desq^  m  delay,  and 
that  we  hate  leant  Mm  the  dviUaa,  who  telle 
yoa,  their  methods  are  vei^  gnva  and  delibe- 
rate, and,  that  they  may  have  a  qimmisiiim  to 
examine  witnesses  beyond  sea;  and  that  is  to 
enf  ahe  how  their  own  servants  have  fivod  be- 
yond sea. 

As  to  what  sir  Thomas  Pbwya  weald  hare, 
that  ■,  that  we  should  go  mto  the  .apiritaal 
court,  and  apply  oors^es  here  again  next  ses- 
sions, I  do  not  think  the  legislature  will  aend  as 
back  to  ask  that  in  the  spiritnal  cooit  which 
both  have  submitted  to:  For  after  the  dnke 
had  miscarried  in  the  relief  he  sosight  by  ano 
tber  bin,  by  the  duchess's  sendrag  the  Pitueasas 
out  of  the  way  ;  why,  truly,  aHer  thai,  to  pre- 
vent  any  prosecution  in  the  spiritual  oomt,  the 
duchess  submitted  to  a  separatioa  by  articles, 
and  that  was  all  the  duke  oonld  hav«  vrelended 
to  by  the  ecclesiastical  te.w:  Werallowhcr 
upon  that,  and  cume  to  enforce  that  aepamtjoB. 
And^  to  make  it  efiectual,  and  for  that  which  we 
humbly  hope  will  be  thought  bat  justiee  to  the 
doke,  that  is,  to  be  delirered  ftom  this  wifo, 
and  to  have  liberty  to  marry  again ;  we  think 
there  is  no  occasion  for  delay,  and  ihait  nobody 
can  be  hint  by  a  precedent  dbat  carries  relief  is 
this  nature,  and  deliver  ue  from  a  law,  which 
in  the  days  of  popery  was  put  upon  OS.  Upon 
the  whole  matter,  I  hone  yon  will  think  that  we 
are  here  very  property  for  relief,  aod  thai  we 
shall  have  the  fovouh  to  call  onr  witneaseo. 

Dr.  Oldiih.  Sir,  the  great  objeetioa  afefahmt 
the  passing  of  this  bilf  was,  because  wiOKsses 
had  not  been  examined  in  the  proper  oouit.  it 
is  very^  true,  generally  speaking,  hi  cases  It 
ought  to  be  60 ;  bnt  here  is  a  very  great  emrp- 
tion  to  that  rule,  and  whicb,  I  think,  canaet 
admit  of  an  atiswer,  aod  that  is,  the  notoriety  of 
the  fact;  and  m  that  case  they  hcffin  with  eze- 
And  if  that  be  so,  I  thfltt^hera  never 
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was  a  clearer  demon^tratidn  in  Ike  world ;  for 
'vrhen  formerly  the  duchees  came  to  gi?e  m  her 
answer  in  the  House  of  liords,  to  the  charg^e 
ag^ainst  her,  ibe  did  declare,  that  in  the  year 
83,  or  thereabouts,  she  went  out  of  Eogiand, 
aad  tarried  three  yean,  and  retamed  about  the 
tame  of  the  revoiulion.  And  it  does  phunly 
^p^emr  there,  bevond  all  question,  that  she  was 
at  JLanbeth,  and  went  under  the  name  of  the 
lady  Beekman,  and  was  attended  by  one 
Keetneff  who  went  then  by  the  name  of  Good- 
mso.  Besides  this,  there  are  witnesses  that 
speskk  to  particular  facto,  ^'ow,  I  sa^,  here  is 
that  which  amounto  to  demonstration;  and 
where  there  is  a  notoriety  of  fact,  thai  is  an 
exception  out  of  the  general  rule,  and  it  is 
proper  to  begin  with  execution. 

There  is  an  exception  to  the  general  counciU 
and  canons  that  nave  been  mentioned,  that 
there  shall  not  be  a  divorce/^  vinctt^.  Sir,  I 
say,  it  was  an  ecclesiastical  constitution,  which 
was  against  the  law  of  God ;  and  it  is  demon- 
strably so  y  for  where  our  Satiour  says,  that  a 
man  sbaD  not  put  awa^  his  wife,  except  in  case 
of  fornication ;  it  is  phtin,  that  in  case  of  foroi- 
catloD  he  may. 

There  is  another  thing  insisted  on,  and  that 
is,  that  there  ^vasa  reconciliation  hetween  the 
duke  and  his  duchess.  It  is  tnie,  a  reconci- 
liation should  drown  all  things  before  that  time; 
bat  when  the  law  tsikes  notice  in  case  of  a  re- 
lapoe,  that  does  recrudescere,  it  rubs  upon  the 
iold  sore,  and  then  that  which  was  before  laid 
asleep  is  brought  again  upon  the  stage,  and 
will  retncD  with  greater  Tendance.  And  we 
have  plain  proof  ot  her  liring  m  the  same  man- 
ner since,  as  before. 

Bat  they  would  insinnate  to  you,  that  in 
case  there  was  a  trial  in  the  ecclesiastical  court, 
there  might  be  a  recriminatbn ;  but  there  must 
be  a  compensation«  which  cannot  be  thought  in 
this  case ;  for,  I  Chink,  in  this  case,  upder  fa- 
▼oar,  there  is  no  comparison.  I  do  not  think 
they  are  paria,  for  it  is  impossible  for  the  hus- 
band to  do  that  injury  as  the  wife  may ;  for  she 
may  bring  a  bastard  into  the  family,  and  then 
the  estate  does  not  go  according  to  the  law  of 
God  and  nature,  for  every  body  desiret  his  own 
Uood  should  succeed  him. 

Sir  Tho.  Potoys.  8ir,  I  shall  say  but  f  ery 
little.  But  three  or  four  thin^  have  been 
mentioned  on  the  other  side,  which  they  oflfer 
as  if  they  conceived  them  to  have  great  weiebt, 
and  yet  they  seem  to  me  as  very  capable  of 
being  answered  f  and  I  crave  your  favour  to 
do  it. 

They  have  gone  much  upon  the  pi^fs  that 
they  are  ready  to  make,  and,  I  think,  not  very 
properly,  because  we  speak  against  their  pro- 
ceeding upon  this  bill ;  but  fam  sure  it  turns 
upon  them :  For,  according  to  their  own  shew- 
ing, they  are  very  well  prepared  to  proceed 
in  a  regular  course,  for  they  have  their  wit- 
nesses ready,  and  nothing  does  obstmet  them. 

Mr.  Seg.  Wright  mentioned  a  thing,  which, 
I  must  confess,  I  was  surprized  in  ;  fhr  when 
I  told  him,  he  coukl  not  find  any  precedent  of 
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such  a  bill  as  this,  without  a  previous  proceed- 
ing in  the  spiritual  court;  Mr.  Serj.  Wright 
said,  it  was  quite  otherwise ;  and  to  shew  you 
it  was  so,  he  cited  two  cases  where  there  was 
no  marriage.  Now,  1  always  understood,  a  di- 
vorce must  be  in  any  case  where  there  was  a 
marriage,  for  the  case  of  Mr.  Knight's,  that  was 
very  lately:  That  was  the  case  of  an  infant, 
who  they  pretiended  to  have  married  infra  annoi 
nubiles;  and  therefore,  says  he,  the  declaring 
of  that  marriage  to  be  nuH  and  void  by  act  of 
parliament,  was  a  divorce.  The  other  was  the 
case  of  Mrs.  Wharton,  which  was  no  marriage 
neither,  for  marriage  must  be  by  consent,  and 
that  was  a  force :  and  that  he  ianci^  to  be  a 
case,  where  there  was  a  divorce  too,  without 
proceeding  in  the  spiritual  court  ^  and  yet,  of 
bis  pwn  shewing,  it  was  no  maiTUige. 

Another  thing  I  am  mnch  more  surprized  at, 
we  insisted,  that  they  would  not  shew  an  act 
for  making  a  divorce  without  giving  the  party 
an  opportunity  to  make  a  defence  ;  and  the 
doctor  says,  in  common  cases  it  ought  to  be  so : 
and  they  cited  the  earl  of  Macclesfield  we  first 
mentioned,  and  the  doctor  told  you  the  pro- 
gress it  had,  and  that  there  was  a  full  and 
regular  proceeding:,  of  great  lenjgth  of  time  ; 
and,  that  my  lady  Macclesfield  had  all  her  wit- 
nesses examined,  an<l  my  lord  prosecuted  her ' 
to  an  excommuDication,  \vhich  is  in  efifect  a 
sentence,  for  it  is  in  our  law  as  in  cases  of  out- 
lawry. This  he  calls  a  precedent  wherein 
they  proceeded  to  get  an  act  of  parliament^ 
without  a  previous  procaediAg  in  the  'spiritual 
court. 

He  telTs  you  in  the  next  place,  That  not- 
withstanding the  divorce  in  the  case  of  my  lord 
Ross,  the  parliament  did  examine  witnesses  ; 
it  is  true,  thev  did,  fori  donH  think  they  will  so 
entirely  pin  their  faith  upon  those  proceedings, 
as  to  liave  no  other  satisfaction.  But  will  lie 
therefore  say  they  took  no  notice  of  it,  when  it 
is.the  foundation  and  ground  of  the  bill  7 

He  tells  you  in  the  next  place,  that  the  crime 
does  not  seem  equal  between  the  one  and  the 
other;  and  so,  in  some  sort,  they  ridicule  the 
doctor's  notion  of  recrimination.  But  I  ap- 
prehend the  doctor  is  right  in  it:  for  it  W011I4 
be  hard  if  a  man  should  marry  a  jfoung  woman, 
and  give  her  an  ill  example  m  his  own  family^ 
(I  do  not  say  it  is  this  case)  and  bring  her  ac- 
quainted with  loose  and  ill  company,  and  by  his 
example  or  provocation  lead  her  into  the  same^ 
offence ;  would  that  man  deserve  to  be  rewarded 
with  a  now  wife,  and  another  portion,  because 
his  first  mfe  had  only  followed  his  example  ? 
They  say,  the  oflTeuce  is  not  equal,  because 
the  man  brings  no  children  into  the  family.  / 

I  doubt  it  happens  ol^times  to  them  thai 
go  abroad,  that  thev  bring  home  that  to  their 
vrives  which  sticks  longer  by  them  thlm  their 
childreo. 

Then  to  come  and  say,  the  articles  cannot  be 
of  anv  use  to  us  at  all ;  and  to  fmagine  that  we 
use  the  articles  so,  that  the  duchess  might  be  at 
perfect  liberty  to  live  in  adultery;  I  wonder 
now  that  conceit  hath  followed  him  hithsr, 
4S 


mS\         U  WttLIAM  IIL     Prcc$eibigs  behaem  the  bvk  nfNt^Jblk     (l^M 


«f  hen  we  toM  hin  we  bttd  not  such  « tboii(|lit 
M  to  live  in  adultery,  but  they  to  direct  ber  to 
live  separate ;  and  so  we  used  then,  as  an  an- 
swer to  that  part.  We  need  them  likewise  at 
an  act  of  total  oblirion  and  remiaakm  ^  any 
thing  beyond  that  time ;  and,  I  hope,  to  anefa 
parbOses  they  shall  be  thought  saived. 

Now  I  beseech  vou,>9ir,  on  the  whole  mat- 
ter, have  they  on  the  other  side  said  one  thing 
but  what  does  totally  tend  to  bring  all  cases  of 
adultery  immediately  before  your  Have  they 
distinguished  this  ca&e  fhnm  the  case  of  any 
Other  person  P  And  then,  if  they  have  not,  I  m 
not  see  from  henceforward,  that  any  but  fools 
will  go  to  the  eodcsiastical  courts  for  relief: 
for  says,  the  seneant,  they  cannot  give  them 
a  final  relief,  and  enable  any  person  to  marry 
agaip,  and  therefore  let  nobody  think  to*  go 
there  again ;  but  here  is  a  relief  to  be  had  wonh 
a  mail's  having.  But,  I  hope,  we  shall  have 
the  benefit  of  the  law,  as  it  is,  till  you  think  fit 
to  alter  It,  and  then  you  will  erect  M>me  judica* 
lure,  where  people  may  have  their  trial.  Mow 
therefore  the  argument  goes  too  far,  6r  it  ar- 

Suet  nothing  at  all ;' because,  if  there  be  any 
ling  in  it,  it  goes  to  take  away  the  proceedings 
•f  those  courts  totally. 

But  though  those  courts  cannot  do  all  that 
these  gentlemen  desire,  they  can  do  what  is 
tegr  proper  to  be  done ;  they  can  examine  wit* 
oesses,  and  pronounce  sentence,  and  give  the 
|iarty  a  foil  opportunity  of  knowing  the  accu- 
sation and  accusers;  and  then  the  cases  we 
have  mentioned  have  had  the  aid  of  an  act  of 
parliament. 

^  8ir,  we  have  Spent  a  great  deal  of  your  time 
already ;  I  hope,  since  you  see  what  use  they 
make  of  theJast  precedent  of  my  lord  Maccles- 
field, where  he  aid  proceed  to  an  eteoihmuui- 
eation.  Now  from  thence  they  argue,  that 
you  should  proceed  originally  in  this  case. 
When  is  the  time  to  niake  a  stand,  but  in  the 
first  case  P  and  then  no  man  can  complain  of 
Any  injury.  If  you  grant  this  to  my  lord,  I 
think  injustice  you  caanot  deny  it  to  any  other 
that  stands  in  need  of  it.  I  believe  there  never 
was  the  like  before  y  and  therefore,  I  hope,  you 
willput  a  stop  to  it  here. 

Mr.  D(*dd,  The  gentlemen  on  the  other  side 
have  t(dd  you,  that  our  Saviour  hath  iaid,  That 
no  roan  should  put  away  his  wife^  etcept  for 
fornication.  It  is  true,  fte  text  is  so ;  but  be 
cannot  shew  yon  any  text  wherein  ottr  $teviour 
aays,  That  the  man  may  marry  agftiM,  though 
he  mi{|^t  put  his  wife  ft\ray.  Anothet  thing 
was  said,  ai  to  the  proceeding  in  th«  tedesias- 
Ileal  courts:  Dr.  Oldkfi  says,  there  is  to  be  no- 
thing but  execution  where  there  is  notoriety  of 
fact;  and  here  the  fact  is  notorioils,  and  thefe- 
^  fore  vou  may  come  «p  to  order  execution ;  hot 
that  IS  a  strange  doctrfoe  to  our  BhgUsh  cons^- 
tution.  Would  thej  hang  one  tii-st,  and  try 
him  afterwards  f  Tnat  Would  make  work,  t^et 
the  fact  be  never  so  notorious,  yet  it  is  the 
right  of  all  the  people  of  England  to  haVe  a 
Hsul  trial ;  aod,  t  hope  you  will  not  intttpose 
fill  there  httthbeeo  a  rmhr  trial  In  uiotbcr 
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Then  8lr  nmnat  Ftmyt  offered  to  prodac 
the  artklei.  but  they  were  not  admitted. 


March  S5. 

The  Home  resolved  tbenselvfli  ittioaooH- 
of  the  whole  House,  to  oaasider  af  ite 
dakeofNoifolk'ebiU.  SarBowtaiid  Qwywam 
took  the  chair  of  the  oommttea  of  iIm  whoto 
House.  And  the  oooMel  and  soUeiton  wwe 
called  inland  the  biU  ra^totkem;  aad  thoo 
Mr.  Nbiihey,  of cmunei with  tbrn^ak^^pmai 
the  evidence  thas ; 

Mr.  Northmf.  I  am  of  eouneel  for  the  duke 
of  Norfolk.  I  shall  ttot  trouble  yoo  now  (be- 
cause I  think  it  dot  fit)  to  say  any  thing  for  the 
bill,  for  that  you  have  approved  of  by  commit- 
ment of  the  Dill,  and  declared  it  to  be  a  reason- 
able and  just  relief  affainst  the  duchess,  for  the 
'  adultery  chai^d  in  ttie  bill.  I  shall  not  spend 
any  of  your  time  hi  aggravating  the  crime  of 
adultery. 

But  that  whidh  is  bcambent  oh  his  grace's 
counsel  now,  is  to  lay  before  yoo  the  proofii  of 
the  foot  suggCited  iti  the  bill ;  and  the  fads  to 
be  proved  are  the  introductioaof  the  lull.  Thai 
the  duchess  has  lived  for  divers  years  in  se» 
paration  from  the  duke,  and  had  unlawful  fo- 
miliariMr  and  adulterous  conversation  with  sk 
John  tiermaine ;  and  for  that  fitot  we  will  Call 
our  witoesaes. 

Ahd  oqr  evidence  will  make  this  out  to  yol^ 
as  plain  as  it  is  possible  to  expect  a  matter  of 
this  nature  to  be  proved. 

However,  1  think  they  have  managed  things 
in  that  manner,  as  we  shall  be  able  to  give  as 
plain  1^  proof  of  these  focta  *8  mig^ht  he  expect- 
ed of  those  acts  which  are  in  their  own  nature 
most  public.  However,  in  the  nature  of  the 
thing,  there  were  but  a  few  persons  to  be  in- 
trusted with  it,  and  those  were  generally  ser- 
vants, who  had  attendance  On  the  duchess's 
person.  We  shall  produce  you  servanto  both 
of  the  duchess  and  sir  John  Germaine  ;  sad,  I 
hope,  it  cannot  be  an  dejection  that  they  ars 
»ervanU  i  for  to  object  to  them  for  that  reasoo. 
is  to  say,  yoo  shall  prove  the  foct,  but  you  sbaJl 
have  no  witnesses;  for  these  are  nets  that 
cannot  he  proved  bat  by  such  as  wereooa- 
cerned  with  the  duchese. 

For  our  evidence  it  will  M  oat  to  he  tliis : 
The  duke  and  duchess  were  married  io  die 
year  1677,  and  they  fived  together  till  aboat 
tbe  year  1685  :  And  then  the  diJce  having 
s6me  account  of  her  convertetion  of  thift  nataie, 
they  dispart,  and  afterwards  she  came  to  li?e 
Openly  with  sir  John  Germaine  i  for,  b  May 
l<)dp,  the  witnesses  will  give  yon  an  aoeoinit» 
tbat  for  two  mouths  tomthw  she  MtM  *il^ 
sir  John  Germaine  at  the  Cockpit ;  and  tfaey 
lived  there  as  man  and  wife«  as  the  wiloessM 
phrase  it.  .During  the  time  the^  Cv^  there, 
there  Wai  A  tieaf  relation  of  air  Johtt  Ger- 
maioe's,  Mr.  Daniel  tlermabe  h&s  brother,  and 
Mrs.  Briane  hw  sister,  did  freiiaeiitjjr  come  to 
the  boose ;  and  two  of  the  witpsBssj  wen  fre* 
qdehtlyiatheMOA  Whiklh^  wav^afaedta* 
gctber. 
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I  ^m»t  tk%  dociiew  thoogbt 
fii  te  he  ft  little  more  jwifato,  aiul  it  wm  ffifen 
out  siw  wa»  gone  to  France  :  bat  ia  truth  the 
rtnovod  to  Ytiqrtial|>  toskometbatwas  taken 
by  air  John  Genneioa'a  brother,  and  went  by 
tiie  name  of  my  lady  Beckoum ;  and  she  lired 
there  two  yeare  aucoeanrely ;  and  sir  John 
CSeraMioe  oime  there  frequeotly,  oace  i>r  twice 
in  a  week,  and  lay  there  at  ntghta  during  that 
tinML  We  have  two  witnesses  that  did  atlend 
the  duchess,  as  well  as  at  the  Cockpit  ;  one  of 
tbm  is  Ellena  Vaae^s,  who  was  hired  by  sir 
John  Germaine's  sister,  and  lived  witb  the 
dnchmsnt  the  Cockpit  two  months.  We  have 
a  second  witness,  ope  Hosier,  who  was  with 
sir  John  Oermaiof  at  the  Cockpit  fifteen  days 
before  the  dtichesa  wf  nt  lo  Vaozball ;  and  af- 
terwards he  went  to  VauzhaU  when  she  remofed 
there,  and  alniii  with  her  all  the  two  yeaya. 

These  we  both  ^M'oigoers,  and  6«tfih  peo« 
pie,  and  it  was  teasonable  enough  to  expect 
foreign  witnesses,  when  an  Bogiish  duchess 
bad  a  foreign  gallant:  they  are  such  i|s  he 
tbooght  fit  to  entrusiak  m  her. 

After  she  had  lived  two  years  al  Yanzhall 

itbis  bring!  her  to  the  year  1601)  she  remoTed 
lome  again  to  her  house  at  Mill-bank,  aod 
there  air  John  and  she  were  treqaently  toge- 
ther,  and  have  been  seen  a-bed  together. 

This  fanngs  us  to  the  time  when  the  dnke 
having  an  account  that  aha  had  this  conversa- 
tion with  air  John  Germaine,  brought  a  bill  into 
the  House  of  Peers  for  a  divorce  ;  but  it  hap- 
pened thai  the  duchess  and  sir  John  Germaine, 
to  avoid  the  eondemnatum,  Jcepithe  witnesses 
•at  of  the  way,  and  afterwards  caused  them  to 


ontlM  MO,  but  tbs 
-JobnGernMine's 


till  about  three 
kvetamed  before  into 
air  Jobn  UeroMine's  service ;  and  he  will  give 
you  an  account  of  what  observations  he  made 
there,  for  the  familiari^  continued  betu;een 
them  then.  He  was  MWiitted  into  the  room 
where  thsf  used  to  be,  and  he  will  give  you 
an  aoooiut  how  he  hath  seen  them  Mueatly 
together ;  and  be  brings  it  down  to  within  the 
year  1696. 

Wehaveanether  witness,  one  William  Bayly, 
who  likowise  was  a  acwant  to  sir  John  Ger- 
maine, and  came  into  his  place  when  Hosier 
went  beyond  sea.  He  is  an  unwilling  witnsis, 
ha  hath  been  prsfierred'  by  sir  John 
bot  when  lie  waa  upon  his  oath  in 
tlKO  other  Howe,  he  did  give  an  acoouot.  That 
while  he  continued  in  sir  John  Germaiae's  ser- 
▼tee,  notwitliBtnndiMr  this  oublic  reproach  in 
1005  and  1696,  she  frequettUy  came  to  sir  John 
Ckermaine's  house  with  one  ^isemer,  whom  she 


bad  i^Bsaft  nsofiienea  in,  and  one 
Bamngtan,  I  think,  yet  in  the  duchess^  ser- 
vice. And  this  Mr.  Bayly  will  give  you  an  ac- 
count, thai  his  aaftcr  was  often  from  home ; 
and  when  he  waa  so,  he  nsttl  to  carry  his  linen 
to  Ibis  Keener,  who  was  the  dufdiem's  servant, 
or  tins  Seemer  would  coBM  to  him  for  it :  aod 
this  will  bring  it  down  to  1696.  There  are  se- 
vcnlvilMmaslecoQfirm thiol  but 


A.  p.  ITOOi  rlSGfl 

.  after  the  duchess  had  been  so 
in  the  House  of  Lords  of  such  a  fami- 
liarity, any  evidence  of  a  conversation  between 
tbem  afterwards,  is  as  much  as  a  thousand 
witnesses ;  fur  no  woman  that  valued  her  repo-* 
tation,  having  been  accused  as  she  was,  would 
have  had  any  conversation  with  sir  John  Ger- 
uoaine  afterwards.  But  we  do  not  waut  cir- 
cumstances to  support  the  evidence  of  foct;  we 
have  as  plain  evioenoe  in  this  case*  as  can  be 
expeeted  in  a  case  of  this  nature.  We  ^vill 
spend  no  more  of  your  time,  but  beg  leave  to 
call  our  witnesses. 

Mr.  Almood.  Sir  Bowland  6wyone»  please 
to  favour  me  with  a  fow  words  on  the  same 
side;  1  shall  not  mia^pend  the  time  oi*  the 
committee  in  repeatiugaav  thing  said  by  Mr. 
Northey;  I  shall 'oaly  onserve,  that  the  wit- 
nesses. Hosier  and  Vaness,  say,  That  Sosaooah 


Ann  Read  Mag  asked, 
len  the  duchess  go  to 


Barrington  was  privy  to  this  adulterous  con- 
versation :  and  this  Suaannah  Barrington  has 
withdrawn  herself  since  the  Bill  was  depending 
in  the  House  of  Lords. 

It  is  further  jproved,  thiU  Mr.  Daniel  Ger« 
maine  and  Mr.  miane's  wife  were  in  Enghmd 
lately,  and  tl^  these  were  privy  to  the  same 
conversation. 

Then  the  witnesses  were  called  in  one  by  onr« 
and  interpreters  allowed. 

The  witnesses  that  were  examined  before  the 
Committee  of  the  Commons  «^ere  £lleiia  Va- 
ness, Nichohs  Hosier,  William  Bayly,  and  Attn 
Read. 

But  all,  except  Atm  Bead,  were  esaroined  In 
the  House  of  Lords,  and  their  evidence  there 
being  at  large  set  forth,  the  render  ip  referred 
to  the  same.  The  evidence  of  Ann  Bead  is  as 
foltows: 

whether  she  had  ever 
sir  John  Qecmsiae's 
boose,  and  wbenf  saye,  That  about  April  169^, 
(which  was  soon  after  the  duke's  bill  bad  been 
r^ieoted  in  the  House  of  Lords)  she  saw  tb« 
duchess  of  Norfolk  g^  iu  a  chair  to  sir  John's 
house;  that  the  door  wis  immedialely  opened 
upon  her  chair's  being  set  down,  and  she  went 
ipto  the  bouse  with  her  mssk  off. 

She  being  asked,  whether  she  had  seen  m 
John  oome  to  the  doehem's  house,  and  when 't 
says,  She,  within  a  twelve-month  last  past,  or 
thereabouts,  folhMved  him  to  the  ducbMi's 
house,  about  three  of  the  okiek  in  theaftemooo^ 
and  that  she  did  not  see  him  eome  out 

After  the  witoeeses  were  examiaed  on  the 
part  of  the  duke  of  Nortiilk  for  the  bill,  sir 
Thomas  Powys,  of  oaunsel  with  tbe  diiehedi  of 
Norfolk,  being  ealM  upon  to  make  defcoce, 
spake  io  this  efieot : 

Sir  Tkanm  Fcw^.  I  am  at  a  htsa,  8ur,  end 
under  sohio  kind  of  a  snrprise,  because,  aa  for 
as  I  apprehend,  you  call  upon  us  to  make  mt 
defonoe.  I  bopeinacaseofsueh  momeu<aa 
this  is  (and  it  may  be  there  cannot  be  grea^ct), 
and  smos  you  are  pleased  to  t^e  this  case  out 
of  the  usual  way  of  triala»  and  to  try  it  in  Iho 
first  instance,  you  will  be  pleassd,tbat  weshesdd 
be  fairly  ami  regolari^heMd.  Andwoailime 
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not  allowed  ui,  upon  our  bein^  beard  against 
tbebill,  tbat  «re  sbmild  bave  a  time  to  make  our 
defence ;  now  we  have  beard  wbat  the  witnenes 
swear,  we  sball  desire  but  a  sbort  time,  no  more 
than  wbat  is  absolutely  necessary,  to  make 
our  defence.  This  bath  spent  us  six  hours  al- 
ready ;  and  I  am  sure  the  witnesses  tbat  bare 
been  examined  have  eiyen  such  variety  of  an- 
swers, tbat  it  doth  anord  a  great  deal  to  be  said 
to  it.  We  bare  likewise  a  good  many  witnesses 
to  be  examined,  but  I  am  far  from  proposing 
any  thing  to  delay  it.  l¥e  bad  a  week's  time 
aQowed  us  in  the  House  of  Lords,  but  tbat  is  no 
rule  for  yon,  and  we  do  not  expect  it  here : 
But,  e? en  while  we  are  at  this  bar,  a  person 
from  a  very  worthy  member  gpives  us  ratellt- 
genee,  vpon  sidit  of  this  cook-maid,  of  a  mat- 
ter that  will  dt?ame  her ;  and  be  will  be  ready 
to  make  it  out,  tbat  she  was  turned  away  for 
being  a  common  thief  in  Holland ;  arid  there- 
fore, Sir,  ^ou  see  how  time  is  necessary  in 
point  of  accidents  that  do  happen ;  and  I  can- 
not make  our  defence  now. 

Thereupon  the  counsel  withdrew ;  and  the 
eemroittee  having  considered  of  the  desire  of 
the  counsel  for  Uie  duchess  to  have  time  al- 
lowed them  to  make  their  defence,  were  of  opi- 
nion, that  the  counsel  should  proceed  then  to 
make  their  defence ;  and  candies  were  ordered 
to  be  brought  in. 

And  the  counsel  being  called  in  again,  mr 
Rowland  Gwynne  being  in  the  chair  of  the 
committee,  acquainted  them  with  the  determi- 
nation of  the  committee. 

Then  sir  Thomas  Powys  observed  upon  the 
evidence  that  had  been  eiven,  and  insisted,  that 
tbe  evidence  given  before  the  Committee  of 
Commons  dia  differ  from  the  evidence  given 
by  them  upon  oath  in  tbe  House  of  Lords ; 
and  offered  to  produce  tbe  examination' of  tbe 
said  witnesses  upon  oath  in  the  House  of 
Lords.  And  an  objection  being  made,  tbat 
sucii  examiuation  ouffht  not  to  be  read  in  that 
esse,  as  evidence  berore  this  committee ;  the 
counsel  withdrew,  and  the  oommittee  con- 
aidered  of  tbe  said  objection,  and.  were  of 
opinion,  that  the  said  depositions  should  not  be 
vead. 

And  tbe  counsel  being  called  in  again,  were 
acquainted  with  it,  and  that  if  they  had  any 
witnesses,  viva  voce;  to  encounter  their  evi- 
dence, they  ratffbt  produce  them. 

Sir  Thomai  Fottyt,  Sir,  by  this  resolution 
my  client  is  deprived  of  that  defence  1  thought 
1  couki  have  made  for  her;  but  I  submit  to 
tbeoleasure  of  the  Committee. 

mv.Atwocd.  Tbe  examinations  in  the  House 
tof  Lords  were  so  lately,  that  it  is  an  easy  thing 
for  the  selicilors,  who  were  by,  to  give  an  ao- 
count  of  a  contfariety  in  tbe  evidence,  if  there 
were  any. 

JLMemhep,  Whether  you  have  any  other 
evidence  to  offer,  but  as  to  this  point  ? 

iSir  Tko.  Powyi,  All  our  evidence  would  tend 
to  eontradict  these  witnesses ;  -  and  if  the  tend- ' 
ing  oCUiAse  depositions  will  not  be  allowed,  we 
mum  abide*  your  plcasore ,  and  submit  it  to  you. 
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Mr.  Dodd,  We  mnrt  submit  it  to  you ;  our 
witnesses  were  in  ooncorrenoe  with  tbat  sort 
of  evidence. 

Sir  Rowland  Gwynne.  Tbera  are  eeveial 
persons  named,  who  are  penons  of  credit  and 
good  reputation,  Mr.  Briane  and  his  lady,  Mr. 
Daniel  Germaine  and  bis 'sister :  these  would 
be  witnesses  of  credit,  against  tliose  that  are, 
you  say,  not  of  credit. 

CintnteL  We  have  summoned  them  and 
Mrs.  Pitts,  and  done  all  that  we  oonid  on  our 
side  to  get  them  here;  and  I  hope  you  will  not 
prejudge  our  case,  to  say  they  are  m  our  inte- 
rest ;  that  is  to  determine  the  queslioD.  We 
have  likewise  summoned  Mrs.  Pitts  and  her 
two  maids ;  and  whether  they  will  appear,  or 
not,  that  we  cannot  tell ;  bat  tbia  we  are  ready 
to  make  out  to  yon. 

Mr.  AhDOod.  Susannah  Barrington,  the 
ducbem's  woman,  privy  to  tbe  whole  eon  versa- 
tMMi,  is  proved  to  have  been  with  her  since  the 
bill  was  brought  into  the  House  of  Lords. 

A  Member.  Whether  he  has  one  fiving  wit- 
ness to  produce,  that  he  ean  make  good  his 
defence  by? 

Sff  Tho.  Powyt.  Sir,  if  yoa  expect  an  answer 
by  me,  I  am  assured  thatwe  have  witneaies  ; 
but  if  I  cannot  bring  those  people  against  them- 
selves, if  I  cannot  bring  NIebola  agamst 
Nichola,  I  demir  of  doing  any  f;ood,  if  1  brii^ 
a  thousand  other  witnesses  animst  bim :  and 
therefore  1  pray  this  favour  ot  you,  that  siore 
it  is  your  pleasure  chat  this  evidence  be  uet 
allowed,  you  will  not  make  ai>ad  oonatructtoa 
of  it,  that  I  do  not  proceed  to  make  a  defence  to 
this  bill ;  for  I  cannot  truly  do  it,  unless  I  had 
some  other  instructions  from  mydient,  bat 
shall  defeat  her  expectation  to  proceed  upon 
the  other  part  ef  the  case,  since  ;what  we  boih 
upon  with  good  authority,  as  we  thoogfat,  is 
not  thought  fit  to  be  admitted. 

Sir  A.  Gwynne,  Sir,  you  are  at  liberty  to 
go  on,  if  you  have  any  thing  more  lo  say,  than 
that  yon  cani^ot  proceed  without  farther  diree- 
tions  from  your  client. 

A  Member,  Whether  they  have  any  thingta 
offer  in  the  defence  of  the  duchess,  opon  the 
crime  she  is  charged  with ;  fbs,  1  believe,  it  h 
a  new  thine  for  the  counsel,  wh«»  their  client  is 
charged  with  a  crime,  to  say,  they  oannot  de- 
fbnd  ber  unless  they  go  and  ask,  wb^er  they 
shall  defend  her,  or  no  f  If  they  have  anv  thing 
to  say  in  her  defence,  we  sball  be  ready  to  hear  b. 

Sir  R.  Gwynne.  Sir  Thomas  Powys,  haie 
you  any  thing  more  to  say  F 

Sir  Tho.  Powyt.  I  cannot  but  repeat  wbat  I 
have  already  saki,  tbat  1  would  be  glad  to 
make  the  best  defence  this  case  may  bear;  and 
I  may  aay,  I  have  defended  it  twice  with  very 
good  success,  and  this  b  a  third  time;  and'l 
would  make  the  best  defence  this  case  would 
bear  now.  And  I  must  own  to  yoo,  tbat  tbe 
course  of  ear  evidence,  we  did  propose  to  oar- 
selves,  is  so  fiir  broke,  by  the  first  determiaa- 
tk>n  yoa  were  pleased  to  nteke,  tbat  I  cannot 
venture  upon  the  rest  of  the  defence,  if  so  be 
your  pleasUK  be  not  to  admit  of  this  matter. 
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Sir  K.  C  Wynne.  Yoa  may  by  any  solicitors 
or  ag«Dts,'  Ihat  were  present  When 'these  wit- 
nesses were  examined  in  the  House  of  Lords, 
prove  what  they  Hwore  there. 

Mr.  Dodd,  We  apprehend  yon  have  already 
detenmned  the  mattei:,  and  we  cannot  now 
meddle  with  it ;  but  if  I  apprehend  it  aright 
from  the  chair,  it  is  your  opinion,  that  we  may 
produce  the  solicitors  and  af^nts,  to  {^ve  an 
account  of  what  was  sworn  in  the  House  of 
Lords.  Now  we  are  under  this  disability  by 
your  determination,  that  we,  relying  upon 
what  yon  have  determined  against  us,  are  not 
prepnred  with  our  solicitors,  or  others,  to  give 


evidence  of  that  matter,  bnl  hi  a  little  time  they 
will  be  able  to  give  an  account  of  what  wm 
then  sworn. 

Mr.  Atwood,  It  seems  they  want  to  be  taught 
their  lesson. 

And  then  the  Counsel  withdrew,  and  the 
Committee  proceeded  unon  the  Bill  claOse  by 
clause,  and  went  through  it,  and  ordered  the 
same  to  be  reported;  which  was  done  accord* 
ingly ;  upon  which  the  Bill  imsscd.* 

♦  "  The  dnchess  afterwards  married  sir 
John  Germnine,  hart.*'    Former  Edition. 
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tranquillitat'  bnjus  Rcgn*  Angl'  inqnietare  mo- 
lestare  et  perturbare  ac  seditionem  discord'  et 
malevolentiam  int'  diet'  Dom'*  Regem  nunc  et 
sub<lit'  sues  hujus  Regn'  Angl'  facere  movere 
excitare  et  procorare  necnon  serennissim'  et 
excellentissim'  princtpem  Jaoobum  ducem 
Ebor'  et  Alban'  unicum  fratrem  diet'  Dom* 
Regis  in  maximum  odiu'  contempt'  et  vilt- 
pendin'  cam  dicto  Dom'  Reffe  et  ligeis  et  fidel' 
subdit'  ipdos  Dom'  Regis  indncere  to  infeit« 

On  the  second  of  Febroary,  sir  Geoi^  Treby 
reported,  That  the  committee  had  agreed  upon 
several  Heads,  which  he  read  in  bis  place  awl' 
delivered  in:  after  some  amendments  made  to 
some  of  them  they  were  agreed  to  by  the 
House.  The  twenty-second  head  is  <*  In- 
formations in  the  court  of  Kiog's-bench  to  be 
taken  away.* ' 

On  the  fourth  of  Febmary,  it  was,  among 
other  things,  referred  to  the  same  committee 
*'  to  distinguish  such  of  the  general  heads  as 
are  introductory  of  new  laws  from  those  which 
arc  declaratory  of  ancient  rights."  In  the 
afternoon  of  the  7th  of  February,  nr  George . 
Treby  accordin^y  made  a  report,  in  which, 
among  the  practices  which  are  declared  to  be 
"  utterly  and  directly  oonttary  to  the  known 
laws  and  statutes  and  freedom  of  this  realm," 
is  enumerated  the  "  causing  Informadops  to 
be  brought  and  prosecuted  in  the  court  of 
King's-bench,  for  matters  ai^d  causes  ow- 
nizaEle  only  in  parliament :"  and  among  the 
new  lawsbv  which  it  was  proposed  and  advised 
to  provide  ior  making  a  more  firm  and  pcsfect 
settlement  of  their  jeligion,  laws,  and  libertioi, 
and  for  remedy  of  sevml  defects  and  inconve* 
niences,  one  was  **  for  taking  away  Informa* 
tions  in  the  court  of  King'^beDcb ;"  and  to 
this  report  the  House  agreed. 

Ultimktel  V  the  suppression  of  Informations 
in  the  King^s-bench  was  not  specifically  intr^ 
duced  into  the  Bill  of  Rights,  but  it  seems 
probable  that  it  was  one  of  tbearticles  conoera- 


Ad  iNrotMATiON  aipinst  Sir  Whjjam  Wil- 
LUMS,  for  Prbtin^  and  Publishing  a  sedi- 
tkms  Libel,  refieeung  upon  the  Duke  of 
York,  the  King's  Brother. 

Rex  V,  WfLLUMs.    Trin.  36  Car.  2. 

Midd.  u.  Quod  Willielmus  Williams  nn- 
per  de  Westm'  in  Com'  Midd'Ar'  existens  homo 
pcmitiosus  et  seditiosos  ac  macbioans  et  false 
malitiose  et  seditiose  intendens  pacem  et  comm' 

*  Mr.  Wynn,  in  his  learned  *<  Alignment  upon 
the  Jurisdiction  of  the  House  of  Commons," 
p.  31,  notices,  that  the  "  Bill  of  Riffhto,  after 
enumerating  among  the  invasions  of  the  con- 
stitution, '  the  prosefutions  in  the  court  of 
King's-bench,  for  matters  and  causes  cogniza- 
ble only  in  parliament,'  declares,  '  that  the 
freedom  of  speech  and  debates,  or  proceedings 
in  parliament,  ought  not  to  be  impeached  or 
questioned  in  any  court  orplaoe  out  of  parlia- 
ment.' "  And  be  says,  «<  That  this  declaration 
applies  specifically  to  Uie  cases  of  the  prosecu- 
tions of  the  Speaker  and  Sergeant  [Topbam] 
will  be  evident,  when  it  is  observed,  that,  no 
other  cases  had  occurred  in  the  reigns  of 
Charles  8,  or  James  9,  where  it  had  l^n  at- 
tempted to  question,  in  any  other  court  or  place, 
the  freedom  of  proceedings  in  parliament" 

It  is  observable  (though  I  reooHect  not  to 
have  met  with  the  obserratioo)  that  the  House 
of  Commons  appears  to  have  been  destrons  that 
the  Bill  of  Rights  shouM  abolish  all  infonna- 
tions  in  the  court  of  Kbg's- bench. 

On  January  S9,  1688-9,  tbut  House  ap- 
pointed a  committee  (of  which  Mr.  Pollexfen, 
sir  George  Treby,  sir  Edward  Seymour,  Mr. 
Finch,  sir  William  Williams,  sir  Robert  Saw- 
yer, Mr.  Somroers,  Mr.  Eyres,  and  other  emi- 
nent persons  were  membere)  **  to  bring  in  ge* 
ueral  Heads  of  such  things  as  are  absolntely 
nboessary  to  be  considered  for  the  better  secur- 
ing, our  Kcligion,  Laws^  and  Liberties." 
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d  ad  oaqowBOiM  nifandininKi  et 
inteQCon'  bmcIumooii'  at   praeticaooa^ 
pred'  perimplend'  perficMod'  ei  ad  afiect'  radi- 
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Iff-  which  tha  two  Houses  disagreedt  aad 
hich  were  discussed  in  the  ooafereoces  be- 
tiraaii  tbain,  raspeoting  that  most  impoftaot 
statute  duffiog  its  progress.  The  House  af 
Lords,  it  seems,  iodeed  objected  altoffether  to 
the  clause  recitiog  the  prosecution  of  Informa- 
tions in  the  Ring's-bencb,  for  matters  cog- 
nisable onljr  in  parliament,  &c. :  they  alledged 
that  they  did  not  fuU^  apprehend  wliat  was 


i  by  it,  nor  what  instAaoes  there  had  been 
of  it,  which  therefore  they  desired  might  be 
explained  if  the  Commons  should  think  fit  to 
insist  farther  on  it«  The  Commons  answered, 
that  they  thought  it  a  Tery  high  gricTance  and  a 
matter  of  the  greatest  consequence  to  the 
LordSy  and  to  tLemaelves,  that  maUera  and 
causes  copizable  only  in  pariiameot,  should 
be  drawn  mto  examination  in  inferior  coocta. 
See  Commons  Journals,  February  8,  11,  18. 
On  the  last  of  which  days  sir  Willmm  WitUama 
was  added  U>  the  managers  of  the  conferettce,and 
be  reported  thfrprooaediogs  upon  the  free  con- 
ference which  waa  had  an  that  day^  akboagh 
Mr.  Sommers  bad  reported  the  proceedings  of 
the  ordinary  conference  which  had  taken  place 
on  the  same  day.  It  appears  aa  if  the  two 
Houses  had  adjuated  by  n  compromise  their 
disagreements  upon  the  auiyact. 

Acoatding  to  Mr.  Barrlpgfen  *<  the  attorney 
general's  power  of  filing  Inforraationa  ex  ejfieio^ 
aaeou  to  be  borrowed  from  the  cM  law,  wliere 
thepe  is  alwafva  a  parf  i  fmkliame.  or  public 
-'    Oba.eBWe^ 


lu  n  recent  Case  (Rex  v.  Mary  Jonca  and 
toother,  Mich.  Term,  58  G.  8  J  that  moat  up- 
right and  learned  magistrate,  Mr.  Justice  Bay- 
ley,  aeemed  ta  be  of  opinion  that  Mr.  Attor- 
ney's jK>wer  of  filing  Jnformationa  et  qficio 
was  aometimea  exercised  vexatiously. 

The  mestlon,  Whether  commitments  by  a 
koose  OT  parliament  may  be  examined  by  a 
court  of  lawf  has  been  frequently  agitated.  See 
the  Ca^H  of  captain  Streater,  rol.  5,  p.  365,  of 
Richard  Thompaon,  toL  8,  p.  1,  of  Benjamin 
Viewer,  a.  D.  1^99,  me  recent  Cass  of  sir  Fran- 
cis Buntoitt  and  tfa«  o^er  cases  andaotborities, 
nartlcnlarly  the  learned  inrestmations  of  Mr. 
Haigvafey  therein  referred  to.  In  vol.  5  of  this 
Colleetion,  p.  918,  upon  a  motion  for  a  flabeaa 
Corpus,  it  waa  heM  by  Newdigatc,  a  Cooraion- 
wesllh  judgtrof  B.  R.  thA  a  prisoner  committed 
by  the  parTiament  could  not  be  dSaebaiged  by 
aa  inferior  eonrt.  The  fottowing  RepoK  of 
ftitchaid*i  Cam.  IT  Car.  8.  B.  R.  f  hare  ex- 
tractedfrom  1  KebleSf  1,884, asr.  Thesame 
cnse  ia  shortly  and  ill  reported  in  sir  Tbomaa 
Raymond  no,  1  ier.  185^  Shterf*  865. 

'<  The  Boiise  of  Levda  wdeicd  hue  to  be 
eommMta^  ^ad  delirarad  the  order  ta  the  Sar- 
jaanl  a^  Atom  te  tahn  hMUy  and  after  the  Heoae 
^nN^mi  lit  «iaatnki%  ami  dttaiMd  till  ftae 


paid, and  security  gi?^  to  appear  the  nextaes* 
siopa ;  which  per  atrimn  is  illpgal,  and  such 
order  cannot  be  executed  afierwarda.  But  by 
Hyde  chief  juitice,  the  chancellor  of  coune 
may  cause  their  orders  to  be  executed.  But  by 
Twisden,  he  must  hare  a  special  order  from  llie 
Houas  lo  execute  their  orders.  But  by  &celiqg 
and  Windham,  the  Hoosie  of  Lorda  la  not  like 
other  courts,  but  is  wholly  determined  by  pro- 
rogation, and  ceaseth  till  the  next  ocarion>  And 
so  was  bcreater's  Case,  [See  it  as  above  refetred 
to]  on  Habeaa  Corpua  1654:  be  waa  delivered^ 
the  parliament  beiug  determined,  againat  which 
be  spake  those  words,  for  which  1^  waa  cooi- 
mitted.    Adjomator. 

<«  The  return  of  the  Habeaa  Corpi«  was,  that 
be  was  committed  March  87  to  the  Fleet,  tiU 
feea  paid,  being  takr%  into  custody  1^  Ler, 
Serjeant  at  Arms  of  the  House  of  Lords,  (not 
saying  when  but  only)  by  tbsk  order  daiad  11 
Feb.  Coleman  excepted  rar  the  iocesfiinty;  it 
dotb  net  ajppear  what  this  feea  are,  nar  wbo 
should  be  judse  of  them.  Also  the  cammit- 
meut  is  not  only  fi>r  fees,  but  till  secority  giren 
to  appear  the  next  aesaions.    Adjornatur. 

'*The  parfiament  by  preregation  is  putsi 
ended :  and  were  the  prisoner  committed  for  a 
contempt,  the  court  might  in  convenient  time 
have  bailed  him.  But  here  the  want  of  the 
day  of  the  taking  ia  material,  being  in  the 
koowle^tee  of  the  Serjeant  at  Arma ;  th^^ore 
it  shall  be  presumed  the  taking  was  after  the 
rising  of  the  parliament,  which  court  consists  of 
Kmg,  Lords,  and  Commons ;  at  which  fime 
all  tne  privileges  of  each  partlcolai'  House 
ceaae,  and  each  nroregathm  is  a  new  pariia- 
ment ;  and  the  btU  twice  read  before  nanst  now 
be  be^n  anew ;  and  therefore  we  cunot  bail 
him  tdl  the  next  parliament,  but  the  party 
oofiiit  to  be  dtadiarged.  Biriiament»  Br.  86, 
and  4  Inst  1  H.  f.  80,  in  Fkiwenlieu*s  Cwse. 
By  Windham,  recognisance  taken  by  parlia- 
ment b  firuidesa  by  their  sessioo,  but  judgment 
giten  there  is  delegated  to  the  chancellor,  being 
as  a  thing  finished ;  but  this  is  bat  process. 
And  bjT  Twisden,  its  aH  one  whether  he  were 
taken  sitting  the  parliament,  or  after,  for  that 
is  but  a  contempt  to  them,  which  this  court 
maydiaohaign:  and  ia  Ghenye'a  Caae,  in  this 
very  parkamenl,  1  beard  it  ded  wed,  thm  whet- 
ever  iedone,  mnat  at  the  next  proao^inlsonba 
bagwi  anew,  eBoept  in  error,  when  wcirefmem 
may  be  reteniable  at  the  next  sessjana,  batag 
grounded  on  judicial  record.  But  tbis  is  bat 
matter  of  contempt,  which  is  diacliarffiMl  by  the 
aesakw  of  pariiamenL  Hyde  chief  justice,  88 
Ed.  9.  85,  determines  this  ^Case;  and  omnes 
in  omnibus  concurred  cteariy  that  be  ought 
tobediacbarged.'* 

fiae  tbelVial  of  BabeitFrsnona,  gent,  for 
the  murder  of  ThomM  Dangerfiald,  and  the 
Neli  tbaiela,  vol.  11,  ^  60S»  of  tbiatMledn. 
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In  Com*  Midd'  V\  et  Armis,  Aec.  falio  illicite 
injusi6  nequit*  idalitiose  scandftlose  »editiose'et 
diabolice  pro  Lucro  suo  proprio  mpiimi  ek  pob- 
licari  caiiSATit  el  aopuDCtuafit  ouoddam  fafsum 
acandaldfam  seditioeum  el  deramator*  Libell' 
iatitolat*  '  The  Infortnation  of  Tbornas  Dan- 
*  l^erf^ild  gent.'  in  quo  quideoi  libello  int*  at' 
conlioet'  prout  8e<}uitur.    The  Information  of 
Thomas  Dangerieild  gent.  About  the  montba 
September  ist  October  1079,  when  Mrs.  Cellier 
and  mvself  (pred^  Tbotnas  Dangerfeild  in  in- 
formatioDe  pred'  mentionat*  innuendo)  waited 
on  mv  lord  I^terborongb  (Henrtcum  Gomii' 
Petmorough  innuendo)  to  be  introduced  to  has 
highnesB  the  duke  of  York,  his  lordship  inquir- 
ed of  me  (prefaf  T.  D.  innuendo)  if  the  laiiy 
Powis  had  given  me  (pred*  T.  D.  iterom  innu- 
endo) any  erections  bow  to  discourse  the  duke 
(pred*  Jacob'  Dncem  £bor'  innuendo)  1  (seip- 
sum  pred'  T.  D.  innuendo)  replied  she  (pred' 
duciasam  Powis  innuendo)  had :  then  he  tpred' 
Com*  Peterborough  innuendo)  desired  to  know 
whsl  they  were,  upon  which,  I  (pred*  T.  D. 
innoendo]  shewed  hu  lordship  a  little  book,  in 
which  was  eontatoed  a  seberoe,  and  the  pre- 
tended discovery,  which  I  fpred'  T.  D,  innu- 
endo)  had  made  in  the  Presbyterian    Plot, 
which  book  bis  lordship  carefully  perused,  and 
finding  some  omission  therein,  be  (pred*  Comit' 
Peterborough  innuendo)  ordered  nie  (pred'  T. 
D.  innveBdo)  to  write,  while  his  lordship  did 
dictate  to  me  (seipsum  T.  D.  innuendo)  those 
words,  videlt',  that  the  Presbyterian  party  in- 
tended to  make  an  insurrection  in  tne  north) 
and  so  to  join  with  an  army  of  the  Scots :  Im- 
meiUately  atler  this  his  lordshifi  took  us  (pred* 
T.  D.  et  Mai^retam  Cellier  in  Informatione 
pred'  siliV  mentiotiat'  innuendo)  into  the  duke*s 
closet  (pred*  Ducem  Ebor'  innuendo)  at  White- 
.  ball,  where  we  fpretl' T.  et  Magistram  Cellier 
innuendo)  both  kissed  his  hand  (ouuius  pred' 
Jacobi  Docis  Ebor'  innuendo)  and  me  (pred' 
T.  innuendo)  he  (pred'  Ducem  Ebor' innuendo) 
took  from  the  ground,  for  I  (pred'  T.  innuendo) 
was  kneeliog;  then  I  (pred'T.  innuendo)  gave 
his  highness  (pred'  Ducein  innuendo)  the  aTore- 
mentioned  little  book,  which  he  (pred'  Ducem 
innuendo)  atlsr  some  short   perusal   thereof 
(liaoked  me  (pred*  T.  innuendo)  for,  and  aUo 
tbr  my  diligence  for  the  -Catholic  cause,  and 
did  adriae  me  (pred' T.  innoendo)  to  go  on,  and 
wished  good  success  to  all  my  uouertakings,  * 
adding  in  these  very  words  (Vi2.)  That  the 
Presbyterian  Plot  was  a  thin^  of  most  mighty 
tonsequenco,  and  if  well  managed,  would  be 
very  couducible  lo  the  safety  of  the  Catholic 
cause,  and  I  Mictom  Ducem  innuendo)  do  not 
question  but  tne  efi^cts  of  it  will  answer  your 
expectation,  especially  in'  the  northern  Darts^ 
where  1  (pred'  Ducem  innuendo)  am  well  as- 
iurad  the  mi||or  part  of  the  gentry  are  my 
{|H^'  Ducem   innuendo)  friends,   and   have 
\fSrta  sufficient  demonstration  of  their  affec- 
tuiiis  to  me  (pred^  Ducem  innuendo)  as  also  of 
their  intentions  to  prosecute  this  Prei^yteriMi 
plot  to  the  utmost,  for  they  ai:e  no  stmngers  to 
Aed^kigQ:  Immediately  after  this  his  highness 


(pred'  Ducem  Elrar'  innuend6)  ordered  Mrs. 
Cellier  and  myself,  in  the  hearing  of  my  k>rd 
Peterborough,  who  was  privy  to  toe  whole  dis- 
course, to  be  very  careful  of  what  we  (pred* 
Thomam  Dangerfeild  et  Af  pglstram  Cellier  in- 
nuendo) communicated  to  the  persons  who 
were  to  be  the  witnesses  in  that  new  Plot,  lest 
we  (pred'  Tliomam  et  Magistram  Cellier  innu- 
endoj  should  be  caught  in  the  subornation,  and 
so  bring  a  terrible  odium  upon  the  Catholics, 


(pred' 
innoendo)  informed  us  (pred'  Thomam  et  Ma- 
gistram Cellier  umuendo)  that  in  a  nMnth  or 
two's  time,  the  commissions  would  be  ready, 
but  ordered  us  (pred*  Thomam  et  Magistram  . 
innuendo)  in  tiie  mean  time  to  bring  our  part  to 
bear  with  the  commissioners,  and  particularly 
ordered  me  (p'd'  Thomam  innuendo)  to  fiiid 
out  some  persons  (as  there  were  enough  sure 
amongst  the  Catholics,  as  well  as  elsewhere) 
which  were  fit  to  be  trusted,  and  that  sboaU 
aocept  of  sach  commissions,  which  should  bo 
delivered  to  them  by  a  person  appointed  for 
that  purpose,  but  not  to  ne  known  to  them  to 
be  any  other  hut  a  Presbvteriaa,  so  that  when 
occasion  should  require,  they  might,  together 
with  those  which  we  (pred'  Thoaiam  ci  Ma« 
gistram  CeHier  innuendo)  then  had,  he  rady 
to  swear  m  the  Plot,  and  that  the  Prssbyteriaas 
were  raising  forces  against  the  king  ami  go- 
vernment, and  had  given  out  commtaskiiis  to 
that  purpose  \  and  in  order  to  this»  1  (pred! 
Tliomam  innuendo)  did  in  some  short  time 
after  procure  one  Bedford,  Curtis,  Grmr,  Hill, 
Hopkins,  and  others,  to  accept  of  ssch  com- 
missions when  they  should  be  ready,  whow 
business  m  the  mean   time   was  to  spread 
reports  in  the  coffee  houses,  that  the  Po- 
pish Plot  was  a  coutrrrance  of  the  Presby- 
terians, &c.     Now  for  our  (pred'  Thomam 
et   Magistram  Cellier  innuendo)  enooumge- 
nient  in  tlie  prosecution  of  tliat  sham  pk)l,  the 
duke  (pred'  Duoem  Ebor'  imiuendo)  oromise^, 
that  he  wouki  take  care  that  monev  should  aol 
be  wanting,  bat  ordered  us  (p'd'  Toom'  otMa- 
gbtram  CeHier  innuendo)  to  use  all  the  expedi- 
tion the  thing  wouki  allow,  to  make  a  diseo- 
very  thereof  to  the  king's  attorney :    aAw 
which,  the  duke  (p'd'  Ducem  Ebor'  innuendo) 
said,  tlie  Catholic  party  would  he  eased  of  the 
charge,  in  regard  be  (pred'  Ducem  innnendo) 
WM  sure  it  wouki  be  defrayed  some  other  way : 
then  the  duke  (iKed'  Ducem  innuendo)  mMe 
divers  vows,  and  bitter  ezecr«aions,  to  stand  by 
us  (pred'  Thomam  et  Magistram  Cellier  inntt-« 
eodo)  in  the  thing,  «nd  engaged  on  his  honoor 
to  be  our  rewarder,  adding,  tbat  sacb  cnnsi- 
deraUe  services  were  not  to  be  slighted,  and 
further  nromised,  that  to  whose  let  soever  it 
should  happen  to  be  imprisoned,  aocotding  to 
their  fidelity  and  stedftstness  in  the  tmm^  m 
.much  the  nsore  should  their  reward  he  mw- 
mented,  and  that  aU  care  poesibln  shonld  in 
used  to  a«n*oit  and  preserve  them,  hnt  ptrti* 
cttkriy  desinngne  (pred*  Thomam  innoendo) 


13753  7  WILLIAM  III.       Proceedings  against  Sir  Wm.  WilUms^      [1376 


to  keep  u  p  to  the  coaraseons  and  actiTe  character 
vhich  his  hij^hness  (pM'  Dacem  Ebor'  inDoen- 
do)  had  heard  of  me,  all  which  I,  (pred'  Tbomam 
innuendo)  promised  to  do,  whereupon  we  (prod' 
Thomam  et  Magistram  Cellier  innuendo)  with- 
drew to  the  lord  Peterborough's,  where  we 
(pred*  Thomam  et  Maffistram  CeDier  innu- 
endo) continued  till  bis  lordship  (pred'  Com' 
Peterborough  innuendo)  had  introduced  sir  Ro- 
bert Payton  to  the  duke,  which  being  done,  his 
lordship  left  them  together,  bb  be  (pred'  Com' 
•Peterborough  innuendo)  said,  and  came  to  us 
(pred'  Thomam  et  Magistram  Cellier  innuendo) 
whens,  amongst  other  discourse,  his  lordship 
(pred*  Com'  Peterborough  innuendo)  told  me 
(pred*  Thomam  innuendo)  I  had  a  great  oppor- 
tunity to  make  my  fortune  what  I  would  my- 
self, if  I  (pred'  Thomam  iterum  innuendo) 
would  hut  follow  the  advice  of  his  master  the 
duke  of  York,  who,  as  his  lordship  said,  would 
certainly  be  my  king*  in  a  very  short  time,  add- 
ing, that  I  (pred'  Tbomam  innuendo)  must  be 
resolute  in  my  undertaking^,  for  said  he  (pred' 
Comit'  Peterborough  innuendoUhe  duke  (pred' 
Buoem  Ebpi^  innuendo)  mucn  affects  resolu- 
tion, but  hates  mortally  the  timorous  man ; 
then  I  (pred*  Thomam  innuendo)  answered  his 
lordship  (pred'  Comit'  Peterborough  innuendo) 
that  I  (pred'  Tbomam  innuendo)  Talned  not 
my  life,  provided  to  lose  it  woulo  be  servicea- 
ble to  the  duke's  interest,  at  which  eicpression 
he  f pred'  Comii'  Peterborough  innuendo)  seem- 
ed rally  satisfied,  and  from  that  time  called  me 
'  (pred' Thomam  innuendo)  captain  Willoughby, 
-  and  at  our  (p'd*  Thomam  et  Magistram  Cellier 
innuendo)  comfng  away,  his  lordship  (pred' 
Comit' Peterborough  innuendo)  gave  particular 
order  to  his  servants,  that  at  what  time  soever, 
day  or  night,  either  Mrs.  Cellier  or  mysdf 
(pred'  Thomam  innuendo)  should   come  to 
speak  with  his  lordsbip,  we  should  be  forthwith 
admitted,  and  then  we  (pred'  Thomam  et  Ma- 
^tram  Cellier  innuendo)  parted.    Some  short 
time  after,  I  (pred'  Tbomam  innuendo)  went 
to  wait  on  bis  lordship  ^pred'  Comit'  Peterbo- 
rough innuendo)  from  the  lady  Powis  at  mid" 
night,  to  desire  him  (pred'  Comit'  Peterborough 
innuendo)  to  move  the  duke  (pred'  Ducem 
Ebor'  innuendo)  to  get  me  (preu' Tbomam  in- 
nuendo) with  all  expedition  to  the  king,  for 
then  I  was  ready.     About  four  days  afler  this 
his lordsbipsent  for  me,  and  took  me  (pred' 
Thomam  innuendo)  to  the  duke  (pred'  Ducem 
Ebor'  innuendo)  again,  who  was  in  bis  closet 
•at  Whitehall,  and  the  duke  (pred' Ducem  Ebor' 
innuendo)  told  me  ^pred' Tbomam  innuendo)  I 
most  prepare  myself  to  wait  on  the  king,  to 
give  his  majesty  a  more  particuhir  account  of 
the  Presbyterian  Plot,  than  what  the  little  book 
made  mention  of,  which  book  the  duke  (pred' 
XHioem  Ebor'  innuendo)  said  he  hadjnven  to 
the  king,  and  that  he  (pred'  Ducem  Ebor'  in- 
•fioeDdo)  had  so  ordered  the  matter,  that  I 
(pred'  Thomam  innuendo)  should  be  fumiahed 
-with  money  to  enable  me  in  tbeprosecutioa 
thereof;   but  his  highness  (predict'  Dooem 
Ebor*  inutendo)  chai^;ed  ma  Co  conaider  wdl 
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my  story,  before  I  (pred'  Thomam  iaBueado) 
waited  on  the  king ;  then  the  duke  (pred'  Du- 
cem f  bor!  innuendo)  told  me  (pred'  Itioniaai 
innuendo)  I  had  gained  by  my  diligeDce  a  good 
reputation  among  the  Catholics,  and  that  I 
(p^d'  Thom'  innuendo)  should  highly  oDeritby 
my  services  to  that  cause,  addinff',  that  I  (p'd' 
Thom'  innuoido)  should  m  a  Aort  time  see 
the  Catholic  religion  flourish  in  these  king- 
doms, and  heresy  torn  up  by  the  roots,  and 
that  he  (pred'  Ducem  Ebor'  innoendo)  bad 
heard  of  the  proposal  which  had  been  made 
me  (pred'  Thomam  innuendo)  by  the  lords 
Powis  and  Arundel,  about  taking  off  the  kmg 
(Serenissim'  Dom'  nostr'  R^em  innnendu) 
and  of  my  refusal,  as  also  of  what  I  (pred' 
Tbomam  mnuendo)  bad  accepted  tooching  my 
lord  Shafh»bury,  and  of  all  my  transactions  in 
the  Presbyterian  Plot,  saying,  in  these  words, 
(viz.)  if  you  (pred'  Thomam  Dangarfeild  in- 
nuendo) value  the  religion  j^ou  profess,  ray  in- 
terest (Interesse  pred'  Ducis  Ebor'  innuendo) 
as  you  say  you  do,  and  yopr  own  future  hap- 
pmess,  take  my  advice  (Adviaameol'  pred'Du« 
cis  Ebor'  innuendo)  and  depend  upon  my  ho- 
nour and  mterest  for  your  advancement.    You 
look  like  a  man  of  courage  and  wit,  therefore 
less  discourse  may  serve  with  you  (pred'  Tho- 
mam innuendo)  than  another,  so  tnat  if  yoa 
will  but  move  by  the  measurca  which  1  (pred* 
Ducem  Ebor'  innuendo)  will  give  yuu  (pred' 
Tbomam  innuendo)  you  shall  not  only  escaue 
with  safety,  but  be  rewarded  according  to  the 
greatness  of  your  actions ;   to  all  this,  I  (pred* 
Tbomam  innuendo)  replied,  1  (pred'  Thomam 
innuendo)  would  stanu  and  fall  m  the  defence 
of  the  Roman  Catholic  religion  and  b»  higb- 
ness's  service  (servitium.pr^'  Duds  Ebor'  in- 
nuendo) and  was  not  a  little  concerned  fiir  my 
refusing  to  kill  the  king  (SerenLssimum  Domi- 
num  nostrum  Regem  innuendo)  whom  I  (pred' 
ThomaM  innuendo)  was  then  well  aatisfiad  by 
>ny  ghostly  father,  stood  condemned  as  an  he- 
retic ;  but  this  1  (pred'  Thomam  innoendo)  did 
offer,  that  if  his  highness  (pred'  Ducem  Ebor' 
innuendo)  would  command  me  (pred'  Thomam 
innuendo)  to  the  attempt,  I  would  not  fail,  ei- 
ther to  accomplish  it,  or  lose  my  life,  upon 
which  tbe  duke  (pred'  Ducem  Ebor'  innuendo) 
gave  me  twenty  guineas,  and  said,  if  I  (pred' 
Tbomam  innuendo)  would  be  but  rigorous  in 
what  I  (pred'  Tbomam  innuendo)  had  under- 
taken already,  he  (pred'  Ducein  Ebor'  innoen- 
do) would  so  order  it,  that  my  life  ahpold  not 
be  in  the  least  danger,  adding,  in  these  words, 
(viz.)  We*are  not  to  have  men  taken  in  such 
daring  actions,  but  to  have  them  make  an  ef- 
fectual dispatch  and  be  gone,  upon  which  I 
(pred'  Thomam  innuenifo)   took    my  Jeave. 
some  short  time  after  this,  when  I  (pred'  Tbo- 
mam innuendo)  was  ready  to  convey  the  letters 
into  colonel  Mansei's  chamber,  1  (pveA*  Hio- 
mam  innuendo)  went  to  the  loraPeterborongh, 
who  brought  me  to  the  duke  (pred'  Ducem 
Ebor'  innuendo)  to  whom  I  toM  now  I  (pred' 
Thomam  innuendo)  was  rsady  to  fix  the  let- 
ters in  the  cokmelY  chamber,  to  which  bii 
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livbPMt  (pr«d'  Oyoim  Ebor*  iBPUfodo)  an* 

(w«r«4, 1  (pmi'  Thomtm  iQoiifodQ)  miMtfoak^ 

!>«8li»y  that  I  (ipfiiiD  ThoBUun  itoroui  ionweiulo) 

niglll  b«  iippowered  to  mtks  «  ffei>eiiri  ie»fob 

gf  ilie  like  b^iviVi  for  iaid  |ho  lUU^pifd'  Do* 

c«iB  JKbQr'  it^uip  tnnpoBfio)  iu  ib«io  voni«» 

(fiv.)  Sinot  1  (prod'  Ouoom  EboH  ititam  ia- 

tiiftei)do)  Mw  yoo  (prod'  ThQowmitoraai  NMia* 

endo)  last,  the  lady  Powia^|)a9  inforqioii  mc 

(pred'   Ducem  Ebor'  iterum  inDuendo)  that 

there  aro  abuodaneo  of  lettoia  aod  frimafMS 

ready  J  so  tbat  it  is  qow  high  time  to  begio ;  by 

this  tinne  there  was  some  great  man  come  to 

wait  4MI  tbo  dfdce,  so  I  witbdiew.     About  Ahv 

d»ya  aftter  Ibis,  wbeo  I  (ipauoi  TboBMim  Pan- 

gerieiid  iterum  it^nendo)  bad  been  pressing 

earoestly  with  Mr.  Secretary  Cofeotry  for  a 

warrant,  and  could  not  prerail,  I  (iDSum  Tho- 

■MMB  itenioi  ioDoendo)  went  to  the  lord  Peter- 

bomicl^f  Md  did  deoira  bis  iordobip  to  make 

•ppliaUiou  to  the  dnk^  (pi^^  Dacem  Ebor* 

iterum   Junuendo)  to  use  some  means  for  a 

warrant,  to  which  his  lordship  (pred*  Comit* 

Petevhoroogh  inonaodo)  anawerad,  it  was  ay 

tauU  there  iraf  not  a  warrant  gruitad,  and  tbat 

the  duke  (prelat*  Ducem  Ebor*  itemm  inn«en-> 

do)  was  sensible  of  my  ntt;lecting  to  make  an 

affidavit,  90  that  now  be  (ured*  Duoem  Ebor* 

iDnuendo/ did   begio  to  doubt  my  courage. 

TbMVaaa  Dmerfieid  in  Contempt*  Lupom  bn- 

J4is  Aeg*  Angr  manifest'  ia  malum  e»»ioplMm 

«Mn'  alior'  iu  uli  Cafu  DeVmiuen'  i«  eoptra 

pftceoA  diel'  Dam'  liUgia  nuao  Coron'  et  Wg- 

nital'  suae,  ice.   Undo  idem  Attorn'  diet'  Dom' 

JUgia  nuBO  ^^eneml'  pi#  eodem  Dom'  Rege 
Betit  ad«iaam«9tu',  &».  Et  modo  aciMoat'  die 
Ve««ri«  prax'  poor  Craat'  Haocte  Trin'  iaio  eo- 

d#mter»^  eoram  I>om'  Rege  apud  Wettm' 

f«p'  pred'  WilUelaMUi  Williams  per  Smioirm 

Hareourt  Attorn' eiiu'  et  bakito  anditu  iafi>r* 

iVMiiep'  pred'  dicit  ipiod  ipse  uon  inlaadit  Mod 

Dom'  Rex  none  ad  information'  pred'  in  Cur' 

Dom'  Regis  nunc  hk  reBpopdori  relit  m%  ^e* 

beat  i|oia  dk^  quod  aulena  in  .aadep  iDlarme- 

tionementMmat'eklem  WiUielmo  Witliama  in 

foima  pred'  imposit  in  parliamento  i|t  non  in 

Cur*  Dam' .Regis  n«oe  hieaudirietterwinilA 

dsM  el  idem  WiUielmua  IViiJiamf  aMeriiis  die' 

yiodper  i>gemetCofi8iietud^  Poriiameat'  hn- 

jus  »ego'  Aigl'  Praloantor  domva  Cammim'  w 

Parliameaf  AmemUat'  pro  tempore  enaten' 

(aedea^  hMkjo«aodi  Paii)iame0t')eeo»ad«m  oflMi 

mai  debitum  ut  miniatar /^uadem  idamoe  debet  et 

aemper  cansoerit  lei|Mi  aignare  et  paWieare 

UV  procese'  AagUoe  ptfouaHa^i  diot'  iaana 

aemm'et  in  tak  modo  et  tbrma  quel'  ip«e  par 

eosdem  CoroiiioneB  aie  aaseanUat'  lo^  iigiiife 

etpwUioaneardinat'feret42jMidq$  qneluietteatio 

fi^aatioaoa  ^abttcalioajicfl^  prooeas'iejuedem 

dMooB  Conim'  per  peed'   ProkMulor'  jiou 

erdu'  dicftMr'  CfOim'  in  fonma  prad'  fact  aseaar 

dum  iiCgnm  et  Coosueiud'  Pariiamenf  nuat 

acta  et  iJMfta  ^onmdin'  Comm*  aie  in  ^srka^ 

meat'  Aeapmhbtf  et  nt  jaor*  locutm  cignatw 

el  pubUcatm  ct  nea  «lt  Act'  aeu  Ace  hiyiia- 

modi  Ankieiiflr'  mpr"  aem  p*  accept'  et  €apf 

tecaut  Oimdy  hiyiamaiB  Ftoloafaterde  te» 
YOL.  XIH. 
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juiBQadi  )oo«tiena  siffvitmne  am  pnbUc|tkuie 
p'  ipsum  jnxta  ordin^  eorundin'  Comm'  in 
PaHiamepi'  aeiembiat'  seden'  Parliament'  ilj' 
feet' in  alicpia  al'Cur' sire  loco  qoocunq;  pve- 
terquam  in  parliament'  laopondere  non  4ebet 
Et  idem  W.  W.  uiteriua  dieit  quod  quodr 
dam  Parliament'  tnmf  CaioU  fieeumUnup' 
Regis  Angr»  &e.  p'  ipsnm  nup'  -Regem 
debito  modo  aummonit'  ad  inelioand'  apud 
Wegtm'  pred*  17.  die  Qctobr'  Ann»  Ja^fn' 
dkit'  nup'  Regis  St.  p'  ittrefSM  Proroffaliott' 
eontiauat'  fuit  ridek'  epod  Westm'  pr^'  ua^; 
31.  diem  OelebH  Anna  Rrg'  dint'  nuper  Regie 
33.  quo  anidem  41.  die  Oetobr'  Parliameolf 
ill'  apad  Westm'  ^rfd'  tent'  fvM  et  ibidem  ah 
eodfan  die  nsq;  10  diem  Jauaar'  Anno  Rdgi^' 
diet'  poper  B^m  33.  aupradict'  continna? it 
eedeo'  Oaodq;  Idem  W.  W.  aate  pied'  17  die 
Octobris  Anno  81.  aapfadnt'  acilicef  deeioBo 
die  Oolobris  Anno  91.  supradktt'  apod  Civk' 
Caetrie  in  Com'  e^uadem  Cirit'  debito  ,mauo 
eiectne  fnit  ua'  Civm'  pro  diot'  Diritate  Cei^ 
in  ^odem.IWliaa»eBf  deairTitar'  et  postaa 
itfUicat  p'd'  deoimo  septimo  die  Oetobria  Anno 
Regn'  diet'  noper  Regis  Si.  suprad?  apuA 
Westm'  pred'  iJm  W.  W.  sin  ^leet'  dehip 
mode  letam'  fuit  no'  Cirium  pr»  pnd'  Giritate 
Peatrie  in  parliamento  ill  deasrvitar'  pnMt  per . 
ratom'  inde  in  Cur*  Caneellar'  aftud  Weetea' 
pred'de  Reeordo  nMsanen'  pleiiiua  ^oete^ 
apparel  etdaran'  tela  tempeiv  Parkanan^'  iXf 
idam  W.  W.  ftiit  ^  remaoait  un'  Camm' 
in  oadem  l^rliameNo  Onodq;  idem  W.  W. 
ed  pred'  Seasion'  Pariiooieei  le«t^  per  p'mi* 
gation'  ut  prelnrtor  apod  Weelm'  pmd'  JUeto 
eieesime  prime  die  Oetobiis  Aaao*  8t.  au- 
pradiot'  apad'  Weetm'  prod'  debite  medo  elect* 
et  oenstitNiy^  fuit  Pi^lacutor'  pro  Coafuatte" 


scutor'  pro  fJoatmiooinnB 
)  aeteasblst  et  sic  ipookiau^ 
w  Parliament'  ill^  umnar 
ntinuavit  iiaq;  disneiaiiea* 
/^uadem  f^riiaaMati  f|Uodq(  in  esdlcm  gplana^ 
Ptoiiamenti  pmd'  ad  wehoatian^  sjnsdem  Sec- 


tor pre  Comaikonibua  i 

Uai'  idem  W.  W.  eontinuavit  iiaq;  disneiaiiea* 


H^ek^  visetimo prime  die  OiitfdNris  enprar 
dictf  apod  Weakp'  poH^'idem  Ooa»^  nop'  mm 


fait  tuncDammJe  et  Cammuaibaain 
POrl'tmyto  HI'  nfMnblat*  ad  p'eeqnead'.ultifc- 
noBlm  eKfmmatioama  Coaspiratintf  ^^^^ 
lAs  p^,«omalnGtaet  jnopsyitiak  Inquiskipnn 
ate^  adtiwe  et  ibidem  dipttqnod  ipaanea  p»> 


4M  ill'  para^Brelur, 
dfaat^oadiaeaAMn' 


filidem  W;W.  jikerina 

ParliamsBfanprad* 

ea:  i^ 


qoe  apndHreemi'  prad'  oantinaafit  iiaq;  i/t^- 
(om^  diem  Jeamw^  Ar'  Regn'  dial?  mip'IU^ 
M.  aapmdiel*  ntno;  dogma  Parliament^  iMma 
in  p'iTsaaenlion'  dmt'  Aire^tiooie  aJMedim  im^ 


Regis  atmctam  et  im^aitiel'inqQisitiaii'  iewi^ 
Baeutionef  Ceaapiration'  de  et  oooceraen'  moto 
Bup'  Reipe  fiaaerant,  £t  aupor  laqaiskm'  ilU  in 
eaAsm  ^tassian'  Parfiameot  sapradict'  nrad' 
Thooite  Daagw^flU  ia  iolormatian'  Md>  aa^ 
periae  spseiiffsi'  prod'  LihoUamkHitotot'  •fVm 
LAramion  aiThaaMs  DangeitfeU  gemJeasan/ 
nt  veram  information'  soam  de  Conspiiatioae 
peed'  taai  Doanais  Parfhunenf  (eodem  Perlia-" 
meni^  in  Aaa»u  ana  apnd  Wpsim'  pred*  Aamm- 
4T 
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bUt')  taper  Saer'nm  suooi  ezfaibait  et  deliber- 
avit  attod  ibideiii  recordat*  fait  el  eziit'  proot 
per  Keoord  iode  ioi*  Keoord'  ParltameDti  re- 
roanea'  plenias  apparet  qoaai  Coaiaiooib^ 
RegD'  Atiffl'  in  eodem  Parliameato  id  domo 
aoa  apud  Westm"  jkred'  Assemblat*  ad  barram 
Muadem  domus  Maiab*  ■oie  propviiiezhiboit  el 
deliberarit,  Et  poet  pred'  exhibition'  et  deliber- 
ation' inde  dictiaComm'  at  prefertur  ecilioel 
ad  eandem  Seenon'  Parliament'  aupradict'  did' 
Oommunes  bujas  Kegn'  Anei*  in  Parliament' 
illo  in  pred'  dome  sua  apod  Weetm'  pred'  Aa- 
aemblat'  Ordinarer*  quod  dicta  Inibrmatio  dicti 
Thome  Dangerfield  inter  al'  Informationef  ante 
lane  exhibit'  Anglice  *  given  in,'  ad  barram 
ejuBdem  domas  tangen*  pred'  Conapiration' 
loret  impreea'  Anglice  '  abonld  be  printed'  (ez- 
riw    prelect'    Aoglioe  <  Peraiefl,    et 


aignat'  p'  p'rolocutor  eorundem  Comm')  et 
quod  idem  Prolocator  nomiiiarel  et  apponctn- 
aret  pereonas  ad  information'  pred'  imprimend' 
per  qdod  idem  W.  W.  (eodem  W.  W.  damn' 
lot'jSesiiion'  Parltamenr'  tupradict'  uno  Co|nm' 
in  eodem  Parliamento  Aas^mblat'  el  Proloca- 
tor Domoe  Comm'  ill'  ol  prefertur  existeo')  in 
proaecuton'  ordin'  pred'  ut  Prolocator  Domoa 
Comm'  pred'  poitea  et  duran'  eadem  Session' 
Flarliamentt  |Ned'  icilicet  10  die  Narembrie, 
Anno  Regn'dict'  Domini  noper  Regie  de,  ea- 
prad'  apad  pred'  Parocb'  Sancti  Martini  in 
.  Caropis  in  dtcto  Com'  Midd'  pred'  Inform- 
ation' dicti  Thome  Dangerfield  eiadem  Com- 
manib^  hujns  Regn'  Aoj;!'  ut  pTfertur  exhi- 
bitam  perlegit  et  eignavit  apponendo  nomen 
Willielmi  Wiliiame  Prolocutoris  Domot 
Comm'  pred'.  et  adtunc  et  ibidem  appunctoavit 
Tbomam  Newcombe  et  Henricum  Hills  (ad- 
tunc Typographos  dicti  Dom'  noper  Rqpfia) 
ad  impnmeod'  dictam  Information '^p'd' Thome 
Dangerfield  jnxta  pred'  Ordin'  eornndem 
Comm'  et  Officii  sut  debitum  El  superinde 
dieta  Informatio  predict!  Thome  Danj^erfield 
postea  et  duran'  eadem  Session'  *Plirliamenti 
aciiicet  10  die  Novembris  Anno  Regn'  Dom' 
oupfer  Regis  SS.  soprfulicto  impressa  fuit  per 
0OMem  Thomam  Newcombe  et  Henricum 
Hills  juxta  ordinem  pred'  Tidelf  apod  p'd' 
Parocb'  Sancti  Martini  in  Camms  que  qoioem 
appositio  nominia  Willidmi  Williams  Prolocu- 
tor' Domus  Comm'  p'd'  et  appunctuatio  pred' 
Thome  Newcombe  et  Henricf  Hills  ad  impri- 
mend' dictam  Information'  p'd'  Thome  Dansper- 
field  juxta  ordin'  eorundin'  Comm'  in  eadem 
Session'  Psrliamenti  suprad'  at  p'fertur  assem- 
4>lat'  pcMpsum.  W.  W.  m  forma  p'd'  facta  sunt 


eadem  Cansstioet  appunctuatio  iQipressionisei 
liublicationis  Libellipred'  in  p'd'  Infermation' 
p'd'  Attorn'  Dom'  Hegia  general'  mentionat' 
node  idem  W.  W.  f«er  eandem  Inlbrmation' 
aupiiis  impetit'  existit  Abeq;  hoc  quid  idem 
wl  W.  eel  Cul'  de  p*mias'  in  dicta  Inlbrma- 
lione.  p'd'  Attorn'  Dom'  Regis  general'  apec' 
auper  p'd'  9  diem  Norembr'  in  eadem  Informa- 
tione  apet'  vel  ad  aliquod  lempua  post  eandem 
Sesston'  Parliament'  p'd'  vel  ante  eandem 
Session' aut  alit'  rel  alio  modo  qaam  p'ot  idem 
W»  Wm  auperius  pladtando  allegavtt  £l  hoc 


Pr9emimg$  if&kui  Sir  Wnu  WiOmms^      [ISM 

paratf  eat  Terificai^'Qade  ex  quo  materia  p'd' 
fiu:l*fail  per  ineom  W.  W.  atPn>locufeor  Domoa 
Comm'  m  Parliament'  AtsemUat'  p'  ordm' 
eorundin'  Comm'  in  domo  auo  aasemblat'  el 
seden'  Parliament'  ill'  et  ooo  alit'  rel  alia  modo 
Tel  ad  aliqood  alind  tempos  idem  W.  W.  pet' 
^odic'  si  Dominns  Rex  none  ad  InforaMtHo' 
pred'  in  Cor*  did'  Dom'  Regie  nunc  Uc  rea- 
ponderi  reKl  aut  debeal." 


This  Case  was  ai^ed  on  behalf  of  sir 
William  Williams,  by  sir  Robert  Atkyna,  who 
appears  ta  hare  rolonteered  his  asaistaaoe  in 
the  conduct  of  the  cause,  as  one  which  con- 
cerned erery  Commoner  in  £ngland,  ahhougfa 
he  was  al  that  time  resident  in  the  country, 
and  had  so  entirely  retired  from  the  profession, 
that  be  was  obliged  to  borrow  a  gown  to  appear 
in  court,  For  this  tnformatiou,  I  am  indebted 
to  the  kindness  of  Mr.  Williams  Wynn,  who 
possessed  some  leUersfrom  sir  Robert  (bjr  an 
unfortunate  accident  they  hare  been  boned 
lately),  upion  the  subject. 

SIR  ROBERT  ATKYNS'S  ARGUMENT.* 

'The  Information  taken  singly  by  itself, 
(wtthoalihe  Defendant's  Plea)  oonlaina  a  very, 
serere  and  heavy  charge  in  it,  against  the 
defendant,  set  out  with  the  highest  aggnwap 


*  From  a  Tra<^  printed  in 
"  The  Power,  Jurisdiction,  and  Pri^iim  of 
<«  Parliament;  and  the  Antiquity  of  the  Hooae 
«  of  Commons  asserted :  occasioned  by  an 
*<  Informatwn  in  the  King's- bench,  by  the 
"  Attorfkey  General,  against  the  Speaker  of 
«« the  House  of  Comrooos.  By  air  Robert 
«•  Atkyns." 

In  the  case  of  the  King  against  Wright,  8 
Term  Rep.  293,  it  was  argued  in  snppoft  of  a 
motion  for  a  criminal  inmrmation  against  a 
bookseller  for  printing  and  pnblcsliioff  a  Reaort 
of  the  Hooseof  Commons*  [which  KepoKbad 
in  fiicl  been  previously  printed  by  order  of  the 
House,]  reflecting  on  tbe  cbarscter  of  Mr. 
Home  Tooke,  that  the  House  of  Commoot 
themseWes  were  nut  justifled  in  directing  er 
ffiriag  a  sanction  to  the  publication  of  the  li- 
bel; or  at  all  et ents  they  had  no  lenl  autho- 
rity to  direct  or  sanction  the  puolicatioo  of 
matter  that  amounta  to  i^  libel  on  any  indivi- 
dual, beyond  an  entry  on  its  own  Journals,  er 
for  the  use  of  the  members  of  the  Home ;  bat 
even  if  they  possessed  such  an  extraordiosiy 
power,  the  House  having  in  that  inatanoe  only 
directed  an  entry  on  its  own  Joomala,  and  or* 
dered  the  printing  (by  their  otfn  printer)  of  as 
many  copies  of  thisl^port  as  were  auffioient  for 
the  use  of  the  members  of  the  Hoooe,  that  dki 
not  give  the  defendant,  a  sinmger,  the  right  of 
printing  and  circulating  copies  of  it,  ao  as  la 
furnish  him  vrith  a  le^  defenoe  either  to  aa 
action  ibr  damagea,  or  to  an  mfbnnalioii  or  Ok 


1381]       .  JbrpMiMi^pangeffiMiVw  ^      A.  D.  1695. 


[19» 


Ckmss'  aiidtliuagamitageiitleiiiaiioftbeDro*M 
feBflion  ol  the  law,  and  one  wbo  batb  had  the 
honour  to  be  Speahev  of  ■everal  parliaments. 

We  may  otoenre  in  this  r  Information  the 
worst  of.  adjectives  or  epttbels  fastened  upon 
the  defendant :  it  stiles  him,  a  pemicions  and 
seditions  man.  It  charges  biro  with  the  wont 
of  actions ;  sc.  stirrinff  up  of  sedition,  disturbing 
the  peace  of  the  king£>m,  endeaTonnng  to  })ro- 
core  ill-will  between  tbe  kine  andbissubjecU; 
and  to  bring  the  duke  of  York  into  contempt 
with  the  king  and  his  subjects ;  and  with  the 
printing  ^nd  publishing  a  false,  scandalous, 
seditious  and  iofamous  libel.  These  crimes 
and  actions  are  set  out  in  Mr.  Attorney's  Infor- 
mation with  the  worst  of  adverbs ;  and  with  a 
great  heap  of  them  together ;  viz.  That  these 
thinffs  were  done  by  the  defendant,  falsely,  un- 
lawfully, unjustly,  wickedly,  maliciously,  scan- 
dalously, seditiously  and  devilishly.  And  to  add 
(if  possible)  to  all  this,  it  is  cbar^red  to  be  done 
out  of  one  of  tbe  basest  principles  :  out  of 
malice ;  and  for  one  of  the  most  sordid  and 
odious  ends,  viz.  For  his  own  lucre.  • 

It  may  further  be  observed,  That  the  Infor- 
mation does  not  alledge  or  affirm,  that  there  is 
any  such  person  in  the  world  as  Thomas 
Dangerfielcl  (though  it  mention  the  name ;) 
nor  that  any  such  person  did  ever  frame  or 
draw  up  any  such  scandalous  aud  libellous 
book  or  information,  as  is  mentioned  in  Mr. 
Attorney's  information.  ABut  (for  all  that  Mr. 
Attomej  shews)  tbe  name  of  Thomas  Danger- 
field  may  be  hut  a  feigned  or  borro%ved  name* 

dicfment  for  a  Kbel.  Tbe  Uouse  of  Comikions 
were  not  Justified  in  making  tbe  Report  in 
4|ae8tiQn,  inasmuch  as  it  reflected  on  ii^nocent 
individuals.'  It  Is  the  undoubted  right  of  every 
^  subject,  wbo  is  accused  of  a  crime,  to  be  tried 
by  a  jury  of  the  country^  and  as  it  appeared 
on  the  formar  part  of  the  publication  in  ques< 
tion,  that  Mr.  H.  Tooke  had  been  acquitted  by 
a  jury,  it  was  a  foul  libel  on  him  to  say  that  he 
tvas  foAty  of  tbe  crime  of  which  he  had  been 
acqmtted.'  And  it  was  mentioned,  that  in  this 
case  of  R.  v,  sir  W.  Williams,  where  an  infor- 
mation was  filed  against  .the  defendant,  who 
had  been  speaker  of  the  House  of  Commons, 
fijr  publishing  a  libel,  **  Dangerfield's  Narra- 
tive," it  was  determiueii  bv  this  court  that  the 
defendant  was  not  iustined  in  publishing, 
though  he  had  published  as  speaker,  and  by 
order  of  the  House  of  Commons.  This  deter- 
Qiioatton  still  remains  in  force,  notwithstanding 
several  attempts  in  parliament  to  get  rid  of  it ; 
and  sir  Robert  Atkyus  in  his  *'  Treatise  on  the 
Power,  Jurisdiction  and  Privilege  of  PSrlia- 
ment,'*  vindicates  tbe  legality  of  this  determi- 
nation. This  decision  therefore  proves,'  that 
the  Hoosoof  Commons  themselves  cannot  jus- 
tify the  poblishmg  of  any  matter  reflecting  od 
an  ioDOoeot  individual. 

But  by  lord  Kenyon  in  giving  judgment^ 
••The  case  of  R.  v.  sir  W.  Williams,  which 
was  principally  relied  upon,  happened  in  tbe 
wont  of  times:  but  that  has  no  r 
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and  that  th^ddeodaat  may  be  the  anthor  and 
composer  of  this  libel,  as  well  as  the  poblisber. 
And  one  would  not  imagine,  upon  reading  Mr. 
Attorney's  information,  that  any  thing  of  these 
matters  thus  charged,  was  ever  transacted  in 
parliament :  hot  MV.  Attorney  gives  them  ano- 
ther date,  botli  of  time  and  plaee.  He  does  not 
lay  the  scene  at  Westminster,  but  at  St, 
mrtiii's  in  the  fields,^and  he  times  it  to  tho 
year  1683,  whereas  there  was  no'parilamentia 
that  year.    This  was  warily  done. 

Thus  the  case  stands  upon  Mr.  Attorneys' 
information,  aad  should  it  be  left  liere,it  would 
be  a  woeful  ease  with  the  defendant ;  but  as 
Solomon  says  in  his  Proverbs;  the  first  in  his 
own  cause  is  ^ust,  then  comes  the  other  party 
and  enquires  mto  him.  Tbe  plain  En^sb  of 
which  is,  as  we  used  to  say,  •  One  tale  is  good 
till  another  is  told. 

The  Defendant,  in  his  Plea,  stales  the  matter  - 
truly  and  fully,  uid'  tells  us,^  that  there  is  Oo- 
thing  true  in  this  Information  exhibited  against 
him,  save  only  that  there  was  such  an  infbr- 
mation  of  Dangerfield*s,  but  that  the  defendant 
vi^as  none  of  tbe  author:  It  was  drawn  up  and 
delivered  into  both  houses  of  parliament^  first 
to  the  Lords,  upon  oath ;  and  there  ordered  to 
be.  entered  in  their  Journal :  and  afterwards  de- 
livered at  the  bar  of  the  House  of  Commons. 
And  tlmt  tbe  Defendant,  being  Speaker  of  the 
Commons,  he  examined  that  Information  of 
Dangerfield's,  and  directed  the  printing  of  it : 
but  it  was  all  done  in  time  of  parliament,  aad 
ordered  to  be  done  by  the  JEIoufO  of  CommoQS. 

present  case.  There  the  publication,  was  the 
paper  of  a  private  individual ;  and  under  pre« 
tence  of  the  sanction  of  the  House  of  Com- 
mons, an  individual  published :  but  this  is  a 
proceeding  by  one  branch  of  the  le^aturey 
and  therefore  we  cannot  enquire  into  it.  I  do 
not  say  tliat  esses  may  not  be  put  in  which  we 
would  not  enquire,  wnether  or  not  the  House 
of  Commons  were  justified  in  any  particular 
measure,  if,  for  instance,  they  were  to  send' 
their  Serjeant  at  arms  to  arrest  a  counsel  hero 
who  was  arguing  a  case  between  two  indivi- 
duals, or  to  grant  an  injunction  to  stay  the  pro- 
ceedings here  in  a  common  action,  undoubted- 
ly we  should  pay  no  attention  to  it  But  tba 
Report  in  question,  being  addpted  by  tbe  House 
at  large,  is  a  proceeding  of  those  who  by  tho 
constitution  are  the  guanlians  of  the  liberties  of 
the  subject ;  and  we  cannot  say  that  any  part 
of  that  proceeding  is  a  libel.''  ,  And  Grdse;  J. 
added, «« It  must  be  remembered  tbst  that  [tha 
ea$e  of  sir  W.  W.I  was  declared  by  a  great 
authority,  to  be  a  disgrace  to  the  country.'* 

It  is  remarkable  that  in  this  case  of  R«s 
V.  Wright  (8  Term  Rep.  p.  S94)  tbe  Reporti^ 
represents  the  learned  persons  who  argued  in 
support  of  the  application  for  an  Information 
to  have  stated  that  rir  Robert  Atkyns,  in  this 
Treatise  on  tbe  Power,  Jurisdiction,  and  Privi* 
lege  of  Parliament,  vindicatea  the  legality  of 
the  determination  of  B.  R.  in  sir  WiUiam  Wil*» 
^scase. 
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By  tbit  titMtiye  of  the  Plea,  aU  thftttnltKi^ 
aii|ectivet  end  anioward  ad?eii)t  ere  thrown  off, 
and  the  defendant  cleared  from  the  malice. 
Nor  is  it  tr^e  that  is  said  id  Mr.  Attorney's  In- 
formation, tu  be  done  for  the  defendant's  Itiere. 
He  did  it  OUt  of  obedience  to  the  parliament; 
end  he  denies  that  he  made  en  j  profit  by  it, 
but  aocording  to  the  order  of  the  House  $  the 
profit  of  the  printing  Was  to  Dangerfteld.  AM 
all  tlTis  is  confessed  by  the  demurrer. 

The  plea  consists  of  these  parts :  matter  of 
fact,  matter  of  record,  end  matter  of  law.  It 
begins  with  matter  of  law ;  and  sets  down  the 
law  and  ^custom  of  parliament.  Then  be  does 
essume  the  matter  of  fact,  and  of  record,  and 
brings  tliein  -home  to  that  law.  He  tells  ne, 
That,  for  ^Hrtain,  there  wss  such  a  thing  as  a 
I^»pish  Plot,  and  that  it  was  a  desperate,  horrid^ 
devilish  plot.  And  here  all  the  bitter  adjectiTce 
end  adrerbs  would  have  been  well  bestowed, 
rather  than  upon  the  Speaker  of  that  patlia- 
ihent  'y  Which  parliament  with  such  admirable 
2eal  end  cournge  did  prosecute  some  of  those 
plotters. 

He  eels  fbrth^  that  the  tord  Sitfibrd  wis  In 
]tarliament  convict  before  the  Lords  of  high 
treason,  committed  in  that  plot ;  and  be  wan 
convicted  at  the  prosecnthm  of  the  Commons, 
according  to  the  law,  and  custom  of  jperiie- 
ment.  He  says,  that  the  king  in  his  Speech 
to  the  Lor^  and  Commons,  charged  them  to 
fteke  a  Hitther  strict  and  impartial  enquiry 
efler  this  ptot.  Then  the  plea  tells  us.  They 
did  accordingly  make  an. impartial  enquiry, 
and  dlTers  others  were  thereupon  convicted  of 
that  plot. 

It  now  ttppeSrs  plainly,  ^t  all  that  is  con- 
tained in  this  Plea  was  not  onl^  done  during 
the  psrlihment,  but  by  the  parliament  itself ; 
and  that  the  defendant  only  acted  as  Speaker. 
And  it  is  worth  the  remembering  tdo,  that  there 
lias  been  another  paHiatnent  since,  namely  thet 
St  Oxford.  And  though  all  that  was  done  by 
bim  in  the  parttament  at  Westminster,  was  then 
tery  well  known  and  tvmembered ;  and  though 
lie  were  so  pernicious  and  seditious  e  man,  in 
the  opinion  of  Mr.  Attorney's  information,  yet 
the  worid  had  a  better  opinion  ot*  him,  for  he 
was  ehosen  Speaker  again,  in  that  letter  pariia- 
JHent,  and  his  msj^tv  approved  of  him. 

At  last,  the  defendant  concludes  his  plee  to 
the  jurisdiction  of  this  court :  viz.  That  what 
Kebad  so  acted,  being  acted  in  parliament  tittle^ 
end  by  onder  of  parliament,  he  demands  the 
'  judgment  of  this  court,  whether  they  will  take 
e^taoshnteofit. 

The  Attorney  General  demurred  to  it. 

tlie  Subjei:t  matter  of  this  record  is  a  very 
large  fieU,  viz.  tlie  Power  and  Jukisdiction  cSf 
Parlian^nt,  and  yet  I  shall  have  but  a  narrow 
ptith  to  walk  hi.  It  is  a  very  nice  and  tender 
point:  it  is  my  case,  as  it  was  heretofore  Witli 
those  that  were  to  undergo  the  oM  Saiton  trn! 
hy  tire  ordail  (per  f^nmim  candens)  if  t  tread 
aside  and  make  a  Wrong  step,  I  may  do  mysd.f 
a  mischief.    But  by  the  grace  of  Wd,  I  shall 


tdkeoatft  neiUier  dbtfieiMK  IwDd  let^iByjM 
oeea^o<i«foffbioet«tlMaenh«feme;  esrnt 
on  the  other  hand,  ahall  f  te  vraodngiilM 
doty  I  owe  to  the  kingpdoBi's  caase.  1  dnB 
speak  my  mind  freely  in  it,  enil  leave  ibie— i 
to  God.  And  while  1  mum  argue  for  the fni- 
dem  of  aettogin  perUemettt,  and  speak  f^  it 
Speaker^  %nd  eodeamur  m  maintain  their  rigki 
and  privileges,  I  may  juMly  claim  tbatetdnnt 
and  reaeoQsble  pririlc^  for  myself,  tksl  if  I 
bappen^nawares  to  mtsplaee  a  word,  oris  ki 
misapprehended  in  what  I  tay,  I  may  bsit  ie 
liberty  instantly  to  ezplnin  myself.  Apd  I  nki 
myself  to  be  under  the  protoctiim  ei  lbs  lif, 
while  I  argtte  the  law. 

In  arguing  this  case,  I  shall  make  the 
points,  or  lay  dovf  n  these  three  pontiooc: 

1.  That  what  is  done  in  this  case,  is  dcsea 
a  courte  of  jusiioe,  and  that  In  the  highest  cwi 
of  the  nation  (the  parli&inent}  andacceriiagb 
the  taW  and  custom  of  parliament. 

^.  that  howeeer,  that  which  is  dooeisiii 
case,  is  net  to  be  imputed  to  the  defendui,  «b 
acted  in  it  but  as  the  senmnt  or  minister  m  Ai 
parliament,  though  in  a  eery  honourable stsbia 

3.  That  these  hcai^  mattera  tiaondd  s 
parliament,  and  hy  the  parliament,  tkiicsm 
of  the  King's-bebch  ouglit  not  totakecssi- 
sanoe  of  them ;  nor  hath  it  any  jurisdidiMsS 
judge  or  determine  of  them. 

Aa  to  the  first,  I  ebnU  frame  thie  selll|iM: 
No  indietment  or  actkNi  lies  for  what  ndrtti 
a  oenree  ofiustice,  or  in  a  way  ef  Itgil  pi^ 
oeeding.  But  what  has  been  Jone  liy  lbs  # 
fbttdant,  and  hy  the  Heese  of  CMnBensiBik 
ease,  hath  been  done  in  a  eonree  ofjinmeiMl 
in  a  way  of  legal  pmoee^ngs^  and  tbstieii 
highest  coiart  of  the  nattnn.  Tbutktsetll 
hath  been  here  dene,  is  neltber  eubfsctti* 
action  or  indietmetot. 

I  ahVtU  firat  pteve  the  myr^piipiiiiiii' 
That  no  indictment  er  aetien  iiee  ftrebil 
done  in  a  course  of  justice. 
'     The  reason  of  the  law  ift^  Thette  laeni 
courts  of  law,  and  justice,  ibd 
wrong,  ought  to  biefhM  and  e^ 
must  be  ff%hted  nor  diaeonn^^lknttslfd 
proSectttion  of  his  ri|Hht. 

To  prove  this,  I  shall  OMke  boM  to  til  * 
opinion  and  a*uthor)ly  ef  a  tonm-elerk.  Hi 
reportofitis  intheHolySeripinie,  tksMd 
and  highest  report.  It.  was  the  episita  «i 
adtfce  of  the  town-clerk  ef  Athena.  Wc  Nd 
it  in  the  Acts  of  the  Apostles,  and  ItiMMfV 
stilled  and  onieted  a  imghty  uprear,  Uliii* 
touch  vreight  in  it.  *  If  any  man,*-safli| 
'  have  any  matter  against  another,  the  Wl 
*  opefk,  sod  there  are  depdtieB  ;  let  ibnn,'!^^ 
he, « implead  one  another.* 

The  parties  to  a  suit  in  law,  ^  vaumA  ^ 
attorney,  the  witness,  the  offiMs,  the jsififi^  ^ 
all  under  a  protection  of  the  law  tor  etol  ^ 
do  or  say  in  the  prosecntinn  ef  a  suit  to  to^i* 
a»v  legal  proeeeding^ 

1  willput  |Mto  ^  diseinii&ttd  tocvm# 
ef  these  whaai»titoneetfsl  ntie>itoan» 
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By  tte  Ittt.  fiT  S  B.  I,  ctJM  the  Mat.  of  W. 
1,  fale  that  ^ep^rta  alandcroiis  news,  wher«hj 
diseord  may  gtow  between  the  kingf  and  hia 
people)  or  the  great  men  of  the  realm,  is  to  be 
imprisoned,  till  the  firtt  author  of  the  tale  be 
bn>og^t  into  the  court  Thia  oomes  near  our 
caae ;  and  thitt  is  all  the  tfunbhrnent  that  the 
atatute  infiicta  upon  thia  crime  of  repOrtiuj;  inch 
a  slander.*, 

*Sir  £.  Coke  in  his  exposition  Upon  this  Stat. 
in  his  3d  Initlt.  19B,  says,  That  this  stat.  ex- 
tends only  to  extrajudicial  alanders.  And  there- 
fhte,  sftjrs  he,  if  any  man  bring  an  appeal  of 
mnrdet  or  it)bbery  a^iost  any  of  the  peers  of 
the  realm,  although  the  charge  be  (kite,  yet 
ahan  not  the  peer  hate  an  acthm  De  Scandalis 
Magoatum,  neither  at  the  common  law,  nof  by 
this  aut.  of  W.  1,  nor  any  other  Stat,  for  ant 
auoh*appeal,  nor  Air  affirming  t}i6  matter  of  it 
to  be  true,  either  to  counsel  ot  attorney^  or  ftr 
speaking  the  same  in  etidenee  to  a  jury. 

It  was  the  lord  Beauchamp's  case,  IS  H.  7, 
Keilway,  96,  9t,  28.  Sir  Richard  Crofts  sued 
A  writ  of  ftNgery  of  tkhe  deeils  against  the  lord 
Beauchamp:  The  lord  Beancbamp  sues  sir 
Richard  Crofts  in  an  action  De  Scandalis  Mag- 
natum,  upon  the  statute  of  s  R.  S,  c.  5,  fbr  tbu 
slander,  in  charging  him  whh  ibrgery.  Keble, 
of  counsel  fbr  Uie  lord  B.  admits,  tnat  at  the 
common  law  no  action  did  lie  ibr  this  slander, 
it  being  in  a  course  of  legal  proceeding.  But 
Kfeble  was  of  opinion,  that  this  statute  of  t  R. 
S,  did  gifethe  action  in  such  a  case,  though  it 
were  a  slander  occsiSioned  by  a  suit.  But  by 
Brian  and  the  rest  of  the  court,  the  action  De 
Scand.  Magtiatum,  did  not  lie  for  such  a  slin- 
der,  though  the  mdtter  oflt  Were  fhlsej>eeause 
it  is  in  prosecution  of  a  lawful  suit.  With  tbb 
agreed  Boulton  and  Cl&pham^s  ease  ia  justice 
Jones's  Rep. '131,  and  Weston's  base,  Crok.  Jae. 

Sir  B.  Coke  puts  the  diifin«noe  in  his  9d  Inst, 
before  cited.  If  a  man  prefer  a  bill  in  the  Star 
Chamber  against  a  great  peer,  and  charge  him 
with  foigery  or  penury,  no  action  De  Scand. 
Iftagnat.  lies.  It  being  in  a  legal  prooeedita^,  and 
ito  a  matter  wherein  that  court  nad  a  jurisdic- 
tion. But  if  in  such  a  bill  in  the  Star  Chamber 
h  peer  be  accused  for  felony  (which  that  court 
hath  nothing  to  do  with,  nor  no  jurisdiction  in) 
this  (says  sir  B.  C^e)  has  not  the  face  of  a 
legal  proceeding,  and  shall  not  excuse  a  man  in 
an  action  De  Scand.  Magn.  sir  Rich.  Buck- 
ley's case,  4  Rep.  14,  Cro.  Eliz.  330,  the  same 
£ase.  Yet  where  there  is  but  a  mistake  of  the 
jurisdiction,  if  the  suit  be  once  well  oommencedj 
some  little  irrei^utarities  in  the  proceedings 
Shall  not  expose  them  to  the  action  De  Scand. 
Magn.  a^,  if  a  man  briqg  an  apped  of  murder, 
and  through  the  ignorance  of  the  party,  or  his 
fclerk,  or  attorney,  it  is  made  .returnable  in  the 
Common  IPIeas,  where  tliey  hare  no  jurisdic- 
tion in  it:  yet  no  action  De  Scand.  Magn.  lies 
ibr  this,  th^  suit  being  Well  he 
tn  the  fiattire  of  4  hvyfal  suit. 
Cbke. 

Ih  thh  Sise  tf  a  oouosenor  pleadihg  fbr  his 
elitnt 


suit  being  well  begun,  and  it  being 
So  says  sir  B. 


He  likewhi  in  what  he  aftrms  or  pleads  for 
hb  dient,  if  H  be  pertJneat  to  the  matter  of  the 
suit,  and  he  has  it  |»y  instruction  from  his  client, 
he  shall  be  protected  against  an  action  of  slan- 
der fbr  it.  This  is  a  point  that  may  coocem 
many  of  us. 

It  was  the  case  of  sir  Hen.  Momitagd  re- 
corder of  London,  M.  9  Jac.  Cro.  lb.  90,  in  B. 
R.  Ral.  Brook  brought  an  action  upon  tb» 
ease  fbr  slander  agkinst  sir  H.  M:  ftir  saying  of* 
the  n1.  Brook,  that  be  had  c6mmitted  fblooy. 
flhr  H:  M.  pleaded  specially  to  the  action,  That 
he  was  a  counsellor  at  law,  and  was  retamed 
against  the  pi.  Breok,  and  at  the  trial  hi  giving 
of  evidence  to  the  jury,  ho  did  indeed  speax 
those  words  i  but  at  erred  that  they  were  perti- 
nent to  the  matter,  and  were  part  of  his  instrne- 
tioD.  It  waa  resolved  upon  a  demurrer,  That 
the  plea  was  good,  the  words  beio^  pertinent, 
though  they  were  false.  And  there  is  a  further 
reason  s4ren  by  the  court  in  that  case.  tix. 
the  words  appear  not  to  be  Spoken  out  or  ma- 
lice :  and  no  actions  of  this  sort,  nor  will  any 
indictment  of  this  nature  lie,  unless  there  lie 
malice  in  the  defendant;  and  where  there  is 
any  justifiable  occasion  of  speaking  words  that 
a  man  in  discharge  of  his  function  or  calling  ia 
led  by  the  sutject*  matter  of  discourse,  as  a 
preacher,  or  pleader,  or  the  like,  to  speak  words 
m  such  case ;  it  shall  be  presumed  they  were 
not  spoken  out  of  malice. 

In  the  case  of  an  Attorney. 

Sir  £.  Coke  in  his  id  Instit.  in  his  estpositiou 
of  the  Stat,  of  Articofi  super  Chartaa,  2d  £.1, 
c.  10,  tells  us.  That  in  the  very  next  year  after 
the  making  of  that  Stat.  riz.  ^9  £.  1,  Will,  de 
Weston  brought  an  Action  of  Conspiracy  in  the 
King's-bench,  against  William  of  Hempswell, 
parson  of  Newton,  and  John  of  Maiden,  parson 
of  Askerby,  for  causing  the  plaintiff  to  be  cited 
before  the  archdeacon  of  Lincoln  for  a  trespass^ 
whereof  he  had  been  acquitted  in  the  kmg*a 
court.  John  of  Maiden  pleaded,  That  he  was 
*  Communis  Adrocatua  pro  suo  dando,*  and  so 
justified  as  an  attorney ;  and  it  was  found  the 
parson  was  Communis  Advocatus,  and  so  not 
guilty  of  the  conspiracy . 

In  the  case  of  a  Witness :  Fdr  what  he  says 
as  a  witness,  or  for  what  is  said  against  biro,  to 
disable  him  from  being  a  wimess,  or  to  lake  off 
his  credit,  no  action  of  slander  will  lie. 

35  H.  0,  14.  In  abaction  of  conspiracy,  one 
of  the  defendants  justified  as  bding  a  witness,  t6 
the  jury. 

Crok.  Jae.  4S!2.  In  the  King's-bench,  Wes- 
ton  against  Dobneet,  in  an  action  for  slander. 
There  was  aauit  in  the  spirttoal  court,  and  the 
plaintiff  that  brooj^ht  the  action  of  slander,  was 

Sroduced  as  a  viitness  in  that  cause,  and  the 
efendant  in  that  suit  in  the  spiritual  court,  put 
in  exceptions  against  him,  That  he  had  been 
perjured,  and  therefore  ought  not  to  be  used  as 
a  witness.  Thereupon,  Weston  the  witness^ 
brought  this  action  for  that  slander.  And  afler 
arguments,  the  whole  court  held,  that  the  ac- 
tion of  slander  did  not  lie  fbr  this  manucr  of 
slander,  because  it  was  Sn  a  course  of  justice, 
andnot  Arsia/icta. 
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7  WILLIAM  m.      Procee^ngsd^ainaSir  Wm.  WiBums, 


.  In  a  Writ  of  Conspiracy.  One  of  the  de- 
fendanta  pleaded,  that  be  wai  one  of  the  in* 
dictoTi.  Jiidfj^ment,  si  actio.  And  the  plea  is 
allowed,  80  H .  6,  5.  and  33. 

Nay  tboui^b  it  be  not  in  a  ooorse  of  jostioe, 
in  M  suit  of  law,  yet  if  a  man  be  in  the  doing  of 
his  diity«  and  in'diicbarge  of  his  function  and 
his  lawful  calling',  and  in  discoursing:  of  a  sub- 
ject proper  for  his  function,  and  enforcing:  of 
•rery  man's  dntv  of  avoidinf;  of  any  sin,  and  in 
pursuit  of  it,  tells  a  story  which  be  takes  up 
upon  trust,  and  does  not  know  it  to  be 'false, 
and  ii  prove  at  last  to  be  utterly  untrue,  and  an 
innocent  person  is  highly  slandered  by  it,  yet 
be  shall  not  be  subject  to  an  action  of  slander 
ibr  it.  The  occasion  of  speaking  shall  clear 
him  from  the  malice,  without  which  the  action 
i^llnotlie. 

In  the  Book  of  Martyrs,  written  by  Fox, 
there  is  a  story  of  one  Greenwood,  who  lifed  in 
Suifolkt  that  be  had  perjured  himself  before  the 
hisbop  of  Norwich,  in  testifying  against  a 
nuurtyr  that  was  burnt  in  queen  Mary's  time: 
and,  fays  Fox,  this  Greenwood  afterwards,  by 
the  just  judgment  of  God,  had  his  bowds 
rotted  in  him,  and  so  he  died.  ^  \ 

This  story  by  Fox  in  his  Book  of  Martyrs, 
was  utterly  false  of  Mr.  Greenwood,  snd  after 
the  printing  of  that  Book  of  flartyre,  ^r. 
Greenwood  Was  living  in  that  very  same  parish. 

One  Prist  a  parson  happened  to  be  presented 
to  the  living  of  that  parish  where  tbn  Mr. 
.Ocaenwood  then  dwelt ;  and  27  £liz.  in  one 
^*  his  first  sermons,  happenetl  to  inveigh 
against  the  sin  of  iieijury  ;  to  which  his  text 
did  lead  him ;  and  the  better  to  deter  the  peo- 
ple from  tlie  sin  of  penury,  he  told  tliis  stoiy 
ont  of  Fox's  Book  of  Martyrs,  and  named  tlie 
very  man  Mr.  Greenwood  j  and  Mr.  Green- 
wood himself  was  then  in  the  church,  and 
beard  this  story  told  of  himself,  but  the  preacher 
knew  it  not,  but  thought  tb^  story  to  be  true. 
Greenwood  brings  an  action  of  slander  against 
Prist  the  preacher ;  and  upon  the  trial  of  the 
cause  before  the  L.  C.  J.  Wray,  the  case  ap- 
pearing to  be  thus,  he  directed  the  jury  to  find 
fi>r  the  defendant,  for  that  it  appeared  it  was 
not  done  out  of  malice:  And  C.J.  Popham 
affirmed  it  to  be  good  law,  it  being  a  matter 
delivered  after  his  occasion,  as  matter  of  story. 
This  case  is  cited  by  sir  E.  C.  in  sir  Henry 
Moontagu's  case,  before  mentioned.,  Crook. 
Jac.  f.  90.  With  this  agrees  the  case  of  the 
lord  Cromwel,  against  Denny  a  vicar,  4  Rep. 
13,  b.  iu  an  action  de  Scand.'Magn. 

There  is  a  case  in  many  circumstances  of  it 
much  resembling  our  ca^. — It  was  the  case 
between  Smith  and  Crasbaw,  and  others,  M. 
SO  Jac.  in  the  King's  bench,  in  sir  Jefllr. 
Palmer's  Rep.  315.  An  action  upon  the  case 
is  there  brought  against  the  defendants,  for 
maliciousl)'  causing  the  plaintifr  to  be  indicted 
of  treason  ;  upon  which  indictment  the  grand 
jury  fotind  an  ignoramus.  To  this  action  the 
djeteodants  pleaded  not  guilty,  and  were  found 
guilty.  It  was  moved  in  arrest  of  judgment ; 
That  to  accuse  one  for  treason  was  not  action- 
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able,  for  the  safety  of  the  ki^  and  alalB:  For 
if  a  man  be  sulgect  to  an  action  for  h,  it  will  be 
a  means  that  treason  shallbe  soDOlliered,  and 
men  will  not  expose  themselvca  to  adioiia,  by 
making  such  discoveries. 

ij.  Houghton  held  the  action  would  not  lis 
upon  an  ignorsmus  foond;  for  by  that  the 
party  is,  not  acquitted,  bot  may  be  indided 
again  anci  convicted.  But  he  holds,  thai  if  be 
be  indicted,  and  upon  trial '  Lq^timo  modo  ae- 
'  qnietatus,'  then  ne  shall  have  an  aetion  upon 
the  case,  in  nature  of  a  con^racy  ;  for  now 
he  is  absolutelv  acquitted  and  cleared  of  the 
accusation,  and  never  can  be  indict  again  for 
that  particular  fact. 

Dodderidge  agrees  with  Honghton,  and  pots 
this  case ;  If  an  action  of  oonaph^cy  bs 
bronffbt  against  a  man,  for  indictmg  Uie  plain- 
tiff of  treason,  the  defendant  may  plead*  spe- 
cially (and  thaf  is  the  safest- way  of  pleading) 
that  be  heard  the  plaintiff  speakv such  and  such 
treasonable  words,  and. that  he  thereupon  com- 
plained to  a  justice  of  peace,  who  committed 
the  plaintiff  upon  it,  and  this  (says  he)  shall 
excuse  him. 

Ley,  Chief  Justice,  indinea  too  against  the 
action,  and  gives  a  strong  reason,  becanse,  says 
he,  it  is  misprision  to  conceal  it ;  and  yet  if  we 
allow  of  this  action,  it  shall  be  dangerous  too 
to  discover  it,  so  that  the  defendant  does 
*  Lupum  auribus  tenere.'  And  so  the  judg- 
ment was  arrested. 

But  we  find,  that  soon  afler,  when  the  judgn 
of  that  court  were  changed,  the  same  idaintiff 
brought  a  new  action  for  the  same  canse  :  And 
it  was  adjudged  for  the  plaintiff,  that  the  ac- 
tion would  lie;  but  the  judges  acknowledged  it 
was  the  first  precedent  I  suppose  it  was  upon 
pleading  not  guilty.  PerhafM  the  court  might 
nave  been  of  another  opinion,  bad  the  defon- 
dant  pleaded  specially,  and  justified,  according 
to  the  opinion  of  judge  Dodderidge.  The  case 
is  Cro.  Car.  15 ;  &  Latch.  79. 

The  allowing  of  such  actions  of  conspiracy, 
or  upon  the  case,  or  of  indictments  or  infor- 
mations for  what  is  slid  or  done. in  a  course 
of  justice,  and  especially  by  wsy  of  discovery 
of  ti'easons,  would  prove  of  a  mischievous  con- 
sequence ;  and  would  be  an  occasion  of  niul- 
ti plying  actions  against  the  parties  to  the  suits, 
against  counsel,  the  attorneys,  the  witnesses,  and 
so  suits  would  be  infinite.  A  in  this  present  case, 
should  an  action  l)e  adiudged  to  lie  against  the 
defendant  for  what  be  has  acted  by  authority  of 
parliament,  what  a  multitude  of  actions  would 
be  stirred  up  by  it?  If  the  Speaker  be  liable  to 
this  information  for  what  he  has  done :  by  the 
same  reason  be  would  be  liable  to  the  actions  o( 
the  several  great  persons  that  are  said  to  be  de- 
famed by  Uie  printing  of  Dangerfield's  Nar- 
rative. And  if  the  Speiedcer  be  liable,  who  act- 
ed but  by  command  of  others,  end  as  their 
minister,  how  much  more  would  all  those  per- 
sons be  liable,  by  whose  command  he  so  acted  f 
And  how  many  narratives  have  there  been 
printed,  wherem  several  great  persona  were 
severely  reflected  oo,  aiidhow  many  toIo  of 
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the  like  naliire  b«?e  there  been  printed  f  So 
that  there  woald  arise  a  multitude  of  suits. 

In  sir  Drue  Drurte*s  case,  6  Rep.  74.  The 
justices  in  judffingf  of  that  case,  ^e  a  rery 
gnoil  rule  and  caution:  they  say, That  judges 
ought  to  have  good  consideration  In  all  cases 
depending  before  them,  not  only  of  the  nreseot 
cases,  but  also  of  the  consequences,  what  ge- 
Deral  prejudice  may  ensue  upon  them  either  to 
thekmg  or  subject.  The  case  before  you  ex- 
ceedingly requires  that  consideration,  r he  pre- 
judice to  the  king  will  be,  that  he  will  not  be 
safe,  for  by  this  means  men  will  be  discouraged 
from  discovering  treasons.  The  subjects  will 
reeeire  prejudice,  by  the  multitude  of  suits 
that  will  arise  by  it.  This  may  suffice  to  be 
said  in  maintaining  the  first  proposition.  That 
no  information  or  action  lies  for  what  is  said  or 
dene  in  a  course  of  justice. 

The  minor  proposition  is,  That  what  is  here 
done  by  the  defendant,  in  this  case,  was  done 
in  a  course  of  justice,  and  in  a  legal  proceed -v 
iog,  and  that  in  the  highest  court  of  the  nation, 
{in  the  court  of  parliament)  and  done  accord- 
uig  to  the  law  and  custom  of  parliament.  This 
I  most  make  out  in  the  next  place. 

In  the  making  this  out,  I  am  under  a  ne- 
cessity of  speaking  of  the  transcendant  power 
of  the  high  court  of  parliament,  and  I  must  as- 
sert these  positions  following. 

1.  That  the  House  of  Commons  was  ori- 
ginally, and  from  the  first  constitutinn  of  the 
nation,  the  representatlFe  of  one  of  the  three 
estates  of  the  realm,  and  a  part  of  the  parlia- 
ment. 

8.  That  what  is  done  by  eitlier  house,  ac- 
cordiBg  to  the  law  and  usage  of  parliament,  is 
properly,  and  in  the  judgment  of  law,  the  act  of 
the  whole  parliament :  And  that  what  concerns 
the  one,  must  of  necessity  concern  the  whole ; 
not  merely  by  consequence,  but  by  an  imme- 
diate concernment)  as  being  one  and  entire. 

3.  That  what  hath  been  acted  in  our  present 
case,  by  the  defendant,  as  Speaker,  and  by  the 
House  of  Commons,  whose  minister  he  was, 
and  bv  whose  command  and  order  he  did  what 
he  did,  was  done  according  to  the  law*  and 
usage  of  parliament. 

As  to  the  first.  Thai  the  House  of  Commons 
was  from  the  first  constitution  of  this  kingdom, 
a  part  of  the  parliament.  There  has  been  an 
opinion,  that  hath  been  stiflly  maintained  by 
some  dirines,  and  others  of  hite,  that  the  House 
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of  CorouMms  origmally  were  no  part  of  the 
parliament,  at  least  not  as  now  elected,  and 
consisting  of  knights,  citizens  and  burgesses; 
but  that  their  beginning  was  in  the  49th  year 
of  king  Henry  3,  when  that  king  had  given  a 
total  overthrow  at  the  battle  of  fiFesham,  to 
Symon  Montfbrd  earl  of  Leicester  and  the 
barons.  And  that  to  balance  the  power  of  the 
barons^  that  king  caused  the  kn^ts,  citizens 
and  burgesses  to  be  chosen,  and  to  make  a  part 
of  the  |Mriiament.  And  from  hence  spme  un- 
quiet innovating  writers,  *  quorum  res,  et  spes 
er  adulatkme  ]iendent;'  and  who  would  destroy 
ftundatMNis.  aiid  reflwve  our  ancient  land- 


marks, and  the  ancient  and  just  limits  and 
boundaries  of  power  and  authonty ;  persons  of 
necessitous  estates,  or  of  greedy  and  ambitious 
appetites,  which  drive  them  upon  devising  how 
to  do  some  acceptable  service  to  those  that 
maintain  them :  or  at  the  best  out  of  unsettled 
judgments,  and  too  much  zeal,  which  carries 
them  to  a  contrary  extreme.  These  men  con- 
clude,'that  therefore  all  the  power  and  privilege 
the  House  of.  Commons  claims,  is  not  by  pre- 
scription, but  that  they  depend  upon  the  King's 
royal  will  and  pleasure,  and  bad  their  original 
by  his  mere  concession,  and  not  by  ancient 
inherent  right,  nor  original  constitutioui  and 
therefore  may  be  resumed  at  pleasure. 

It  u'^  one  of  the  Articles  against  Dr.  Man- 
waring,*  in  the  parliament  3  Car.  1.  for  whieh 
he  was  impeached  hy  the  Commons,  and  sen- 
tenced by  the  Lords  in  parliament ;  that  to. 
subvert,  scandalize  and  impeach  the  good  laws 
and  government  of  this  realm,  and  the  autho- 
rity of  the  high  court  of  parliament,  and  to 
avert  his  majesties  mind  from  calling  of  parlia- 
ments, and  .to  alienate  his  royal  heart  from  his 
people,  he  did  in  his  sermons,  and  in  his  books 

Krinted,  endeavour  to  persuade  the  king :  that 
is  majesty  was  not  bound  to  observe  the  lawn 
of  the  realm  coneerning  the  rights  and  liberties 
of  the  subjects :  that  authority  of  parliament 
was  not  necessary  for  raising  of  aids  and  sub- 
sidies. His  sentence  was  imprisonment  during 
pleascre,  and  but  1,000/.  npe  for  this  bigu 
offence,  not  S0,000/.  as  hath  been  of  late  times^ 
He  was  to  acknowledge  his  oflences,  as  it  should 
be  set  down  by  a  committee  in  writing  at  the 
bars  of  both  Houses.  He  wassospended  from 
his  ministry ;  disabled  to  preacn  at  court  \ 
his  books  were  to  be  called  in,  and  burnt  in 
London  and  both  the  universities. 

'Power  limited  by  law  is  safest.  It  may  be 
thought  *  Potestas  minor,  sed  tutior  et  diutnr- 
nior.  £a  demum  tuta  est  Potentia,  quK  viri- 
bus  suis  modum  imponit' 

To  encounter  these  new  and  upstart  opinions, 
I  shall  mention  an  author  or  two,  whom  all 
sober  men  reverence,  that  are  of  a  contrary 
judgment  to  these  new  authors.  And  they  are 
either  eminent  lawyers,  or  divines.  And  I  am 
the  more  encouraged  to  do  it,  because  his 
majesty  that  now  is,  hath  upon  several  occa- 
sions been  pleased  graciously  to  declare,  that  he 
holds  parliaments  to  be  the  best  m'ethod  for 
healing  the  distempers  of  the  kingdom,  and  the 
only  means  to  preserve  the  monarchy  in  credit 
at  home  and  abroad ;  and  he  promises  to  rule 
the  people  by  the  law.    . 

Hales,  that  solid  learned  divine,  in  bis  Golden 
Remains,  cites  Daldns  for  it :  *  Dtgna  vox  est 
Majestate  Regnantis,  legibus  aliigatum  prin- 
cipem  sp  profitert.* 

And  learned  Hooker,  that  great  champion 
for  the  discipline,  and  for  the  rites  and  ceremo- 
nies of  the  church,  in  his  Eccles.  Polity^ 
delivers  his  opinion  quite  contrary  to. these 
time-servers.    Pag.   37.  '  All  pubfic  govern - 

•  See  vol.  3,  p.  335,  of  this  CollectioB.      ' 
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uteot,'  (uju  be) '  of  wbat  kiod  soever,  seemeth 
f  Tidentlj  to  bare  luiseD  from  UeliberaU  adyice, 
consultation  and  copnpositioa  between  men. 
That  coniposUion  signifies  tbe  lavrs.'  And, 
paff.  98.  be  says  furtfaer, '  That  ibe  power  of 
making  laws  to  command  tbe  whofe  politic 
societies  of  men,  belongs  properly  to  tbe  same 
entire  societies.' 

Wbat  can  be  said  more  in  confutation  of  the 
book  tbat  goes  by  the  nameof  sir  Rob.  Fil- 
noera  V 

Tbe  duke  of  Wittemberg,  at  tbe  council  held 
9it  Wormes,  when  other  princes  discoursed  of 
many  prifileges  and  conveniences  of  tbetr 
lordships  and  territories,  openly  protested  it  to 
be  bis  sfreatest  felicitv,  that  he  could  *  in  aparto 

*  campo,ftin  sinusoDditomm  suorum  dormire. 

*  Non  eget'roauri  jaculis,  nee  arcu,*  ^c 

Ishaii  further  add  only- the  judgment  of 
one  or  two  of  our  moat  Amoiis  and  learned 
Ju^es  concerning  this  matter. 

Forrescn,  that  waft  first  lord  chief  justice, 
end  afterwards  lord  chancellor  in  the  reign  of 
0. 6,  So  bis  excellf  nt  book  in  commen&tion 
ttf  the  Laws  of  England,  affirms  this  doctrine. 

*  Ad  tutelam  legis,  subditorum,  ac  eornm  Cor- 
norum  et  lionoram  ei^ctus,  rex  est,  £t  ad 
lianc  potestatem  i  populo  effluxam  ipse  babet' 

Sir  E.  Coke,  in  bis  12  Bep.  ^4.  delivered 
bis  opiuion  freely  in  tbe  Case  of  Prohibitions, 
before  the  king  and  the  lords  of  tbe  eounsd  i 
where  there  was  a  warm  dd)ate  between  the 
judges  and  Dr.  Bancroft,  archbishop  of  Can- 
terbur^.  And  what  sir  £.  C.  delivered  for  law, 
was  with  the  clear  consent  of  all  tbe  justices  of 
England  and  barons  of  the  exdiequer.  And 
there  sir  £.  C.  says,  it  was  greatly  marvelled 
at,  that  tbe  archbisnop  dur^t  mform  tbe  king. 
That,  tbe  king  bad  an  absolute  power  and  an* 
thority  by  the  word  of  God  to  determine  wlut 
causes  he  pleased  in  Ihs  own  person. 

And  it  is  admirable  to  observe  with  what  a 
true  and  honest  courage  that  grave  chief  justice 
sir  B.  C.  answered  the  king  himself  m  lliat 
d^>ate.  When  the  king  was  pleased  to  sity, 
It  was  treason  to  affirm ^  that  tbe  king  was 
under  tbe  law:  Tbe  chief  justice  answered  biro 
>with  tbe  B^ords  of  an.  ancient  judge,  and  author 
of  our  law  (that  is,  out  of  BractonJiTbat  the 
king  wa9  sub  Deo  et  Lege.  And  rletaf'anO" 
ther  of  our  ancient  authors  in  our  science^ 
usetb  words  to  the  same  effect.  This  doctrine 
differs  from  som^  of  our  late  mottoe  in  tbe  Ser- 
jeant's rings. 

Tacitus  in  his  Annals,  gires  this  excellent 
commendation  of  two  of  the  best  of  the  Eoman 
emjperor«y  Nerva  and  Trajan:  '  Kes  oUm  in- 
sociabiles  miscuerunt^  imperium  et  liber- 
tateip/  And  tliat  author  well  observes  it  as 
tlie  true  case  and  condition  of  a  people,  and  a 
necessary  conse9uence :  ^  amiasajrirtute  pariter 
ac  Libert  ate.' 

Tills  discourse  of  mine  may  seem  lo  some  to 
ye  a  digression  -,  but  a  man  can  never  have  a 
juster  oocMion  fof  it  than  now,  and  upon  this 
argument  and  avit ;  J  make  that  my  apology, 
wmcb  J  Isam  trom  king  jAoaesi  (hi«  uuyfnty 's 
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royaj  gr>Q<l^^ber) 'in  his  ditnoune  of  thf 
Powder-lVeasoti,  which  proves  it  tbe  noif 
seasonable.  » There  is  a  time,'  saiiti  kiog 
James,  *  when  no  man  ought  to  kee|i  sileaos. 
It  hath'  »av8  be  *  been  ever  liekl  aa  a  general 
rule  in  all  well  governed  corooMW-weaithsi 
whether  Christian,  or  Ethnicka,  That  wbea 
either  their  religion*  or  their  king,  or  ibek 
country  was  in  any  extreme  hazard,  9»  good 
country -man  ought  then  to  with- hold  eitbar 
his  tongue  or  hia  hand  according  to  hia  oallinf 
or  faculty,  from  aiding  to  repel  the  injury,  rs« 
press  the  i  iolepce«  and  avenge  tlie  guik  opsa 
the  authors.' 

To  support  tbe  power  and  privilege  of  tkf 
House  or  Commons,  aa  being  an  eassnfial  psit 
of  ibe  parliament ;  it  is  afasobiiely  iMuiMary  to 
make  it  out  against  these  ionavatorv,  that  tbf 
House  of  Commons  have  ever  beep  a  pert  of 
the  paHaament,  and  that  they  were  long  brfwe 
49  H.  3.  Or  otherwise  tkey  ere  but  pieca- 
riqus  in  tbeir  power  ami  privilegw»  and  eiuoy 
them  but  affiw-  i 

Every  pnvilege  is  by  piuscriptiov,  -aaya  tbf 
lord  Dier,  fol.  ap,  4  mid,  in  Treviniml's  Casc^ 
which  I  shall  have  occasion  to  mentWMi  oaora  at 
large  before  I  bevedope.  And  io  the  sasae, 
Dier,  fol.  70,  in  the  C4«e  of  Withetp  and  las* 
bam,  it  is  held,  that  a  man  omnot  psescribe  t» 
«n  incident  or  appendanty  nor  indied  to  aay 

Ewer  or  authority  where  the  prioapal  thiog 
th  not  bed  a  Mvpetual  centioManM.  There- 
fiire  where  the  beginning  of  a  thinff  ie  ke^vn, 
there  can  be  nothing  belonging  to  it  by  pn- 
soription. 

)n  one  of  our  late  king's  feigne,tli«  lloase  of 
Commons  in  an  Addreas  of  cbein,  made  men* 
tion  of  tbeir  jprivik^ffla  aa  their  aapftent  and  oe- 
doubted  riffnt  and  inheritance:  but  oCeaat 
was  taken  at  it,  and  tbevweie  tnkl«  it  had  baas 
heller  if  they  had  aeid  tbeir  privitag^  ^'^'^ 
derived  from  tbe  graoi  and  permiseiw  of  ibr 
king  and  bis  ancestors. 

Now  I  sh^  dearly  prove  tbst  tbeee  Fovars 
and  Privileges  were  indeed  their  ancient  rijubt 
and  inheritance,   Wbieb  ibey  oannuft  be  i 


Uiat  Houae,  or  the  Coaanftwa  bv  il^r 
sentative,  have  been  ever  fropi  Vbm  beginaiag 
of  tbe  govenwent  a  part  end  imeitter  of  tbe 
parliament.  I  ahall  prove  it  out  of  MvenU  w^ 
tbenticautboiacf  the  kiw,  bistoriapa  umI  aati- 
ouaries,  and  by  a  ewltitiMle  nf  iieoorde,  and  ^ 
divera  acts  or  parliament,  which  art  all  tl» 
sorts  of  proof  that  ean  be  in  a  qmriinn  of  thii 
n%tiire. 

Tbe  Uirranr  of  tbe  Justiees,  of  vhicb  beak 
sir  E.  Coke  saya,  That  most  of  it  wes  writM 
betbre  tbe  Conquest  (aa  appeara  bjr  tbe  bosb 
itself)  Tbo.  Herne^  learned  mm,  added  nnob 
to  it  in  tlie  reign  of  E.  1,  in  tbiailirrour  of  tbe 
Jiistiues.  c.  I,  a.  3,  it  is  md,  tbat  king  AIM 
ordaineri  for  a  per|^tttal  usage,  That  twice  ia 
the  year  or  ofteoer*  if  need  be,  Uie  pariiamfeol 
should  assemble.  Apd  te  let  yon  saa  of  wbo^ 
that  parliament  did  consist,  be  leUa  «»  in  tbs 
same  chapter  by  whem  tbe  Uwp  were  t^f« 
mdp.   Itie(j^ye^b«)«amg#thertbwp»«r- 
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dainedy  That  no  kin^shoold  change hwmooey, 
nor  impair  it,  nor  mbance  it,  nor  make  any 
money  bat  of  siirer,  without  the  aasent  of  the 
Lords  and  *  all  the  Commons.' 

Sir  E.  C.  in  his  Preface  to  the  0th  Rep.  tells 
ns.  That  tenants  in  ancient  demesn,  because 
by  their  tenure  they  were  bound  io  plow  and 
husband  the  king's  demesnes,  before  the  Con- 
quest :  And  in  the  Conqueror's  time,  had  divers 
)>riTilege9;  which  they  claimed  by  prescription ; 
and  amoDflf  others,  Noi  to  contribute  to  the 
wages  of  the  knights  of  the  shire. 

Now  the  privilege  roust  be  as  ancient  as 
their  tenure  and  service,  for  their  privilege 
comes  by  reason  of  their  service,  and  tbeir  ser- 
vice is  known  by  all  to  be  before  the  Conquest, 
ID  the  time  of  Edward  the  Confessor,  and  in 
the  time  of  the  Conqueror.  And  it  is  expressly 
said  by  tbia  learned  and  reverend  judge,  That 
these  tenants,  in  ancient  demesne,  claimed  this 
by  prescription;  and  it  could  not  be  so,  if  the 
waees  of  the  knighu  of  the  shire  had  begun 
within  memory  of  man,  or  of  any  record. 
Therefore  it  clearly  follows,  that  knights  of  the 
shire  to  serve  in  parliament,  and  the  paying 
wages  to  them  for  their  service,  has  been  time 
out  of  mind,  and  did  not  begin  49  H.  3,  for  that 
is  within  time  of  memory  in  a  legal  sense. 

The  same  argument  is  used  by  a  learned 
lawyer  and  antiquary  Mr.»  Lam  bard,  in  his 
Archion,  or  Commentary  upou  the  Courts  of 
Justice,  fol.  67,  and  S39,  and  d45,  where  he 
maintains  that  the  parliament  was  used  in  the 
Saxons  time,  and  tnen  consisted  of  the  king. 
Lords  and  Commons,  as  in  the  time  of  king 
loa.  anno  713.  He  does  affirm,  That  bur- 
gesses were  chosen  to  the  parliaroeut  before 
the  Conquest,  fol.  S57,  958, 265. 

Littleton's  Tenures,  sect.  164,  says,  That 
the  ancient  towns  called  burroughs,  be  the 
most  ancient  towns  that  are  in  England,  for 
the  towns  that  now  are  cities  or  counties,  in 
old  time  were  burtrougbs,  and  called  burroughs, 
for  that  of  soch  old  towns  came  the  burgesses 
to  the  parliament. 

Sir  £.  C.  in  |iis  Comment  upon  this  text  of 
LiUl.  1  Inst.  110,  says  it  is  called  Farlia- 
meutumy  because  every  member  of  that  court 
should  Farlcr  la  ment.  Many  pretenders  to 
learning,  take  upon  tliem  to  censure  sir  £.  C. 
for  this  and  some  other  like  etymologies,  as 
being  ridiculous. ' 

Let  me  do  right  to  that  learned  in  the  law, 
and  (which  is  more)  honest  and  worthy  chief 
justice,  who  lives  in  his  useful  works,  and  in 
(that  great  blessing  from  God)  a  numerous  and 
flourishing  posterity.  It  is  true,  mentutn  is  an 
ordinary  termination  of  divers  words  of  the 
neuter  gender,  and  so  it  is  (if  we  will  be  strict) 
in  the  word  parliafnentum.  But  give  me 
leave  to  say,  if  it  be  ridiculous,  he  is  not  the 
first  nor  the  greatest  that  hath  been  guilty  in 
this  kind  ;  nor  is  it  any  proof  of  illiterateness. 
Dor  to  be  charged  only  upon,  the  profession  of 
the  common  law,  as  it  it  were  an  absurdity  per 
culiar  to  us.  For  theandquity  of  the  like  ety  ma- 
logy,  it  is  of  above  a  thousand  yean  standing ; 
VOU  XIIL  • 
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and  for  the  autliority  of  it,  it  is  to  be  met  with 
in  the  imperial  laws  of  Justinian  the  Roman 
emperor,  and  Uie  hist  of  the  Roman  emperors.  . 
Even  in  the  very  text  of  the  civil  law,  it 
makes  the  etymology  of  Testamentum  ,  *  Ex 
'  eo  appellatur*  says  the  text,  '  quod  testatio 

*  mentis  est/    *  Allusione  quadam  etymoio- 

*  gica  ostendit  rei  et  f ocis  convenientiam,'  says 
Vinius  in  his  comment,  fol.  S70.    '  Nomen  ah 

*  officio  convenieDter  habet'  And  Vioius  says 
further,  *  Estque  hujusmodi  allusiva  derivandi 
'  ratio,  omnibus  auctoribos  admodura  famtliaris. 
'  In  jocis  Vennstas  delectat ;    qualis  est  ilU 

*  Ciceroois,  Fides,  ^uia  fiat  quod  dictum  est.' 
And  sir  £.  C,  it  may  be,  was  prompted  to 

this  etymon  from  that  ancient  author,  the 
Mirronr  of  Just,  who,  in  the  place  I  before 
cited,  c.  1,  sect.  3,  though  he  did  not  expressly 
mention  the  word  parliament,  yet  speaking  of 
it  under  another  name,  he  tells  us  what  tneir' 
property  is,  viz.  *  A  parler  la  ment.' 

Thus  much  by  way  of  d'igfression,  for  the 
vindication  of  that  honour  of  our  profession,  ' 
sir  £.  C.  to  whom  not  only  his  own,  but  all 
posterity  are  highly  obliged,  especially  our 
profession. 

The  Register  of  Writs^  fot.  261.  <  Ouod  bo- 
'  mines  de  antu|uo  Dominico  non  eontribuant 

*  expensis  Mtlitum  ad  Parliamentum  venienti* 

<  nm,*    This  is  the  title  of  the  writ. 
The  writ  itself  runs  thus,  viz. :  *  Monstrave* 

<  runt  Nobis*  says  the  king  *  Homines  et  Te« 
'  nentes  de  Manerio  de  S.  quod  enim  de  aati* 

*  quo   Dominico  Coroose  Anglis, .  ut  dicitqr, 

*  quod  licet  ipsi  et  eorum  Antecessores  Tenentet 

*  de  eodem  Manerio  k  tempore  9U0  non  exUt 
'  memoria,  sem|)er  hactenus  quieti  esse  con- 
*sueverunt  de  expensia  Milttum  ad  Parlia- 
'  menta  Nostra,  vel  Progenitonim  Nostrorum 
'  Regum  Anglis,  pro  Communitate  dicti  Comi- 
'  tatus,  venientium,  &c.' 

M.  11  H.  4,  Fitzh.  avowry,  Placito,  52, 
(which  is  said  to  be  the  first  case  in  our  Year 
Books,  concerning  wages  to  knights  of  the 
shire)  in  a  replevin  the  defendaot  avows  as 
undersherifT,  bv  virtue  of  a /icri^cwi,  to  levy 
the  wages  of  the  knights  of  the  shire ;  and  ho 
took  his  distress  in  a  town  called  Wotton.  Tre- 
main,  for  the  plaiutifF,  pleads  in  bar  to  tho 
avowry,  that  W.  temps  d'oot,  &c.  never  paid 
to  the  wages  of  the  knights  of  the  shire ;  and 
so  issue  is  joined  upon  that  prescription. 

M.  14  H.  8,  fol.  S,  in  iLe  Year  Book,.by 
Fineux  Ch.  J.  The  parliament,  says  he,  con- 
sists of  tbe  king,  the  lords  and  the  Commons, 
and  they  are  by  the  common  law  one  body 
corporate.  Now,  that  they  cannot' be  at  the 
common  law,  but  by  prescription.  . 

I  shall  now  proceed  to  prove  it  by  several 
records  of  parliament,  that  the  Commons  have 
ever  been  a  part  of  the  parliament,  as  constituted 
at  this  day,  of  knights,  citizens  and  burgesses. 

Ex  Rotulo  Parliament!,  anno  51  £.  3, 
Membr.  5,  num.  45.  Mr.  Prvn's  4th  part  of  a 
Register  of  Pariiamentary  Writs,  fol  315,  in 
sir  Rob.  Cott.  Abr.  it  is  too  shvrt ;  bot  at  large 
in  Mr.  Pryn,  as  before  oitad. 

4« 
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The  Commoo*  prmy,  Tliat  whereas  accord- 
ing to  the  custom  of  the  reifaii,  tbe  lonb, 
kmgfats,  citizens  andhargeasesy  oomio|r  to  par- 
liament, otoght  not  for  any  debate,  £c.  to  be 
arrasted. 

It  is  said  to  he  the  coatom  of  tbe  whole 
realm  (that  is,  the  same  with  tbe  oonunon  law) 
and  it  is  made  to  he  one  entire  custoni,  bc«h 
fixf  the  Lords  and  Commons ;  and  this  »  fur 
freedom  of  ddiates,  and  not  tbe  same  with  the 
last  that  I  cited,  though  in  the  same  jear. 

39  H.  6,  rot.  pari.  nam.  9,  on  tbe  behalf  of 
Wr.  Clerk,  borg.  of  Chippenham  in  Wiltshire. 

And  17  £.  4,  rot.  pan.  nam.  85,  on  tbe  be- 
half of  J.  at  Win.  cit.  for  Exeter. 

In  both  these  cases  (thoogh  npoD  oecsMi 
of  two  particular  men^en)  yet  the  whole 
House  or  Commons  petitioned. 

And  the  petition  on  the  behalf  of  Wr.  Clerl, 
mns  thus ;  *  That,  whereof  time  that  man's 
mind  is  not  to  the  oootrar  j,  it  hath  been  used,* 
&c.  and  then  sets  forth  their  pririlege. 

The  petition  of  the  Commons  on  the  behalf 
of  J.  at  Will,  is  in  these  words,  viz.  <  The  free- 
dom of  which  Commons  hath  erer  afore  this 
time  been,  and  oweth  to  be,  that  tbe  knights  of 
the  shire,  citizens  of  tbe  dties,  and  barons  of  tbt 
ci»|ae  ports,  called  to  any  of  the  parliameDts 
of  yonr  noble  pn^enitora  f among  other  liber- 
ties and  francnises)  haFe  had  and  used  privi- 
lege, that  any  of  them  should  not  be  attached 
by  their  persons  or  goods  in  their  oooiing  to 
any  such  parliament,  their  abiding,  nor  retum- 
ingto  their  proper  homes,'  &c. 

Their  freedom  had  *  erer*  been  ;  then  it  did 
not  b^n  first,  nor  had  they  theoMdyes  thdr 
beginning  in  49  H.  3. 

And  *  oweth  to  be :'  then  it  was  not  of  mrre 
grace,  and  by  permission,  but  of  right  it  ought 
so  to  be. 

And  two  acts  of  parliament  passed  npon  those 
two  petitions,  which  confirm  the  truth  of  those 
suggestions. 

And  another  thing  I  would  observe,  which 
does  naturally  and  eanly  flow  from  these  re- 
cords, and  is  very  useful  to  us,  yiz.  That  the 
Commons  petitioning  to  hare  these  freedoms 
allowed  them,  does  nothing  derogate  from  their 
right  to  those  liberties  and  francnises,  nor  is  do 
argument  to  prove  them  to  be  mere  emanatioBs 
of  royal  favour ;  for  the  humble  way  of  ad- 
dress, by  the  Commons  to  the  king  to  haie 
their  rights  maintained,  is  made  use  of  by  our 
novelists,  to  prove  they  were  granted  "from 
time  to  time,  merely  by  tbe  kind's  grace. 

1  am  far  from  condemning  this  humble  waj 
of  subjects  addressing  to  their  sovereign :  it 
becomes  tbe  duty  of  subjects,  and  is  due  to  the 
miyesty  of  a  king,  to  have  all  decent  reverence 
shewn :  but  I  would  not  have  ill  use  made  ol' 
their  humility,  to  deprive  them  of  their  rights. 
It  was  (as  I  uke  it)  the  observation  of  Cesar, 
in  his  commentary,  of  the  temper  of  the  old 
Britains,  *  Jam  domiti  ut  pareant,  non  ut  scr- 
viant.' 

In  that  famous  case  of  Thomas  Thorp,  the 
Bpeaksr  of  the  CommstiSy  31  Hen.  6,  mua.  A 


Thefe  is  a  Petition  of  the  ConoonoDS  to  the 
king  in  French. 

Item^  For  that  of  Common  Right  (which  is 
the  same  with  the  Common  Law,  in  the  lan- 
gnago  of  the  acts  of  pariiament)  of  the  realm. 
Of  every  county  of  Eoffhuid  there  were  and  are 
chosen  two  persons  to  Be  at  the  pariiament,  for 
the  commons  of  the  counties,  besides  the  pre- 
lates, dukes,  earis  and  barons,  and  such  as  nold 
by  barony;  and  besides  cities  and  burroughs, 
who  ought  to  chnse  of  themselves  such  as 
are  to  answer  for  them.  And  such  as  are 
chosen  for  the  counties  ought  to  have  their 
accustomed  wages,  and  to  ba?e  writs  to  the 
sherifis  to,  levy  them. 

They  pray  that  it  lie  ordained  this  present 
parKament,  that  the  wages  be  levied  ot  all  the 
commons  of  the  counties,  as  well  within  fran- 
chises as  without,  excepting  within  cities  and 
boroughs,  and  excepting  of  those  that  are  sum- 
moned by  writ  (meaning  the  barons)  and  their 
tenants. 

^^'  Soit  fait  come  devant  ad  este  nse  en 
eest  Case. 

This  was  in  the  time  of  E.  3,  who  was  hot 
the  fourth  king  in  succession  from  that  H.  3, 
in  whose  rei^n  our  new  authors  would  have 
our  knjffhts,  citizens  and  buigessesto  have  their 
original. 

And  the  king's  Answer  to  the  Petition  of  the 
Commons  admits  the  matter  of  the  Petition  to 
be  true,  and  refers  to  usage  in  former  times. 

In  the  same  fourth  part  of  Mr.  Pryn's  regis- 
ter, fol.  643,  5  H.  4,  rot.  pari.  num.  71,  and  78. 
On  the  behalf  of  Rich.  Chedder,  atq.  menial 
servant  to  Tho.  Brook,  knight  for  Somerset- 
shire. TheCommons  petitioned.  That  whereas, 
*  Afler  the  custom  of  the  realm,  all  the  lorda, 
knights,  citizens  and  burgesses,  with  their 
servants  coming  to  parliament,  by  Ibe  king's 
writ,  in  coming,  going  and  retaining,  are 
under  your  royal  protection,'  ice.  And  this 
Petition  was  answered  by  the  act  in  print. 

We  may  note  from  hence,  that  tLeir  privi- 
lege, and  therefore  much  more  their  being  a 
part  of  tbe  high  court  of  pariuunent,  it  was  by 
custom  of  tbe  reahn. 

I  would  note  further  (sbce  1  shall  have  oc- 
casion to  use  it  for  another  very  material  point) 
that  this  custom  (though  the  then  present  oc- 
casion for  the  mention  of  it,  was  from  the 
servant  of  a  member  of  the  Commons  House ;) 
yet  it  is  alledged  as  one  entito  custom  fbr  the 
whole  pariiament,  viz.  all  the  lords,  knights, 
citizens  and  burgesses.  They  are  all  but  one 
body,  one  court ;  and  their  rights  and  privileges 
are  entire,  and  not  somO  for  the  Lords,  and 
other  tor  the  Conunons ;  but  it  is  a  joint  privi- 
ledge. 

.  From  hence  it  follows,  you  cannot  invade 
the  privilege  of  the  one  House,  but  you  invade 
both. 

Elsing,  in  his  Treatise  of  Pariiaments,  foL 
145.  It  is  also  in  sir  Rob.  Cott.  Abr.  fol.  433, 
but  not  so  full. 

•  In  the  time  of  the  same  king,  5  H.  4,  num. 
74.  " 
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there  are  tbe  TerY  words  of  the  PMition,  al 
large  set  forth,  in  toe  fogrth  rc^.  of  Mr.  Pryn* 
fol.  644.  Thorn  was  taken  in  ezecatioOi  at 
the  suit  of  the  diike  of  YotIl.  The  whole  Bouse 
of  Commons  petitioned  to  have  their  Speaker 
restored  lo  them :  and  their  petition  is  in  these 
words :  '  By  common  custom,  time  out  of  me- 
mory ofman,  and  ever  aibre  these  times  used, 
in  erery  of  tbe  parliaments  of  the  kinff^s  noble 
progenitors,'  &c.  And  so  it  proceeu  to  de- 
clare the  pririlege  of  the  Commons. 

I  wonla  obserre  also,  out  of  these  three  last 
records  ofpariiament;  that  when  any  breach 
of  pri?Oege  befelj>at  a  single  member  of  that 
House,  as  that  of  Walter  Clerk,  and  J.  at  WilL 
tbe  whole  House  thought  itself  concerned, 
and  the  whole  House  petitioned  ;  especiallv  in 
this  last  case  of  Thomas  Thorp,  their  Speaker, 
to  whom  the  d.  of  York  was  no  friend.  This 
will  be  useful  to  my  second  point. 

Hitherto  1  have  presentea  you  with  records 
ofpariiament,  as  h&nf  the  most  proper  proof 
of  the  rights  of  pariiament,  much  beyond  the 
reports  of  our  historians,  from  whom  our  inno- 
Tators  fetch  most  of  their  arguments.  I  shall 
now  offer  you  some  records  out  of  an  inferior 
court,  one  of  the  four  courts  of  Westminster- . 
hall,  that  is,  out  of  the  Excheouer :  but  they 
are  judicial  records,  aiQodged  oy  the  whole 
ciourt,  by  advice,  .with  all  the  judges  of  both 
benches,  to  confirm  the  same  point. 

M.  18  £.  4,  and  H.  13  E.  4,  in  thie  office  of 
the  pleas  in  the  Exchequer,  mentioned  bv  Mr. 
Pryn,  in  his  fourth  part  of  his  Register  ofpar- 
iiament Writs,  fol.  752. 

In  a  plea  of  debt  by  Donne  against  Walsh. 
Wabh  was  menial  servant  to  Henry  earl  of 
Essex,  and  he  sued  out  his  writ  of  privilege, 
and  the  writ  under  the  great  seal,  was  of  this 
tenure :  m.  *  Cum  secundum  consuetudinem 
in  regno  hactenus  obtentam  et  approbatam, 
Domini  Magnates  Milites  Coroitatoum  ac  Cives 
et  Burgenses  Civitatum  et  Burgorum,  ad  Par* 
liamenta  nostra  venientes,  ac  eorum  Famiiiares 
ratiooe  alicujus  Transgressionis'  (and  so  pro- 
ceeds to  enumerate  other  sorts  of  actions) '  dum 
sic  in  parliamentis  nostris  morentur,  arrestari 
aut  impJadtari  minime  debeant,'  &c. 

And  then  the  writ  mentions  that  action  ef 
debt,  brought  against  Walsh,  menial  servant  to 
the  earl  of  Essex,  in  that  present  parliament, 
*  Vobis  mandamus'  ^says  the  king  by  that  writ 
of  privile^  to  the  barons  of  the  Elxcheqner,) 
'  quod  si  ita  est.'  Those  words  do  not  rner  to 
tbe  custom  set  ftrth,  nor  to  the  law  upon  it, 
but  to  the  allegation  in  the  writ  of  matter  of 
fact ;  viz.  That  Walsh  the  defendant  was  me- 
nial serrant  to  the  earl  of  Essex. 

And  then  the  defendant  does  by  way  of  plea, 

Sounded  unon  that  writ,,  apply  the  wnt  to 
mself;  and  avers,  that  he  is  the  same  person 
mentioned  in  the  writ;  and  avers,  that  he  was 
the  menial  servant  to  the  earl  of  Essex,  and 
then  demands  aUonsance  of  his  privilege, 

The  plaintiir  in  that  suit  traverses  the  custom 
and  pnvilege  alledged  in  the  writ  (as  to  Uie 
beiDg  impmded)  bat  admits  it  as  to  tba  fir«a- 


don  from  arrest  This  traverse  is  la  the  .na- 
ture of  a  demurrer;  for  it  is  *  Q,uaestio  Juris, 
ad  cmam  respondent  Judice^  non  Juraton^.' 

*£t  super  hoc  viso  et  prselecto  brevi  prce- 
dieto,  per  Barones,  &c.  Habitnque  avisamenUi 
Justiciariorum  Domini  Rj^is*  de  utroq^ue  Ban- 
co in  hac  parte.  Quia  videtur  prveiatis  Baro- 
nibus  de  avisamento  Justiciariorum  proedicto- 
mm,  quod  talis  habetnr  et  habebatur  consuetude, 
quod  Magnates  et  Milites  Comitatuum,  ac 
Cives  et  Burgenses  Civitatum  et  Burgorum  ad 
Pariiamentum  de  Somonitione  Regis  venientes, 
ac  eprum  Famiiiares  Ratione  alicujus  *frans- 
gressionis,  &c.  dum  sic  in  Parliamento  moren- 
tur, capi  aut  arrestari  non  debent.'  (But  then 
they  adjudge  that  the  privilege  does  bold  only 
against  arresting  their  persons,  but  not  against 
the  suing  them.) 

This  strongly  proves  the  point  I  have  in 
hand.  That  the  House  of  Commons  have 
their  privil^es  by  custom,  and  therefore  the 
House  itselrcoulu  not  have  its  original  within 
time  of  memory,  as  49  H.  3  is,  in  a  legal  un- 
derstanding. 

It  is  very  useful  further  to  observe,  That  the 
single  and  sole  occasion  of  this  record  was 
from  the  privilege  of  the  peers,  fhim  the  suing 
a  menial  servant  of  a  peer.  No  man  denies 
but  the  peers  have  ever  oeen  a  part  of  the  par- 
liament: nay,  our  new  modellers  of  the  go- 
vernment would  have  the  parliament  to  consist 
only  of  the  king  and  lords. 

And  yet  it  is  said  to  be  a  Joint  Custom  for  the 
Commons,  as  well  as  for  the  Lords,  by  express 
and  particular  words.  Why  did  they  not  lay 
the  custom  for  the  privilege  of  the  Lords  only, 
that  might  have  served  tor  that  present  occa- 
sion, vrnich  was  about  the  pnvilege  for  a 
menial  servant  of  the  then  earl  of  Essex  ? 

But  the  custom  was  an  entire  custom  for 
both  Houses:  this  proves  thenn  to  beooieCa* 
neons,  and  twins  by  oirth  and  original.      ^ 

AH  this  is  by  the  judgment  of  all  the  twelve 
judges,  in  a  judicial  proceeding:  and  it  takea 
m  the  epinion  of  tha  chancellor,  who  issued 
out  that  writ. 

The  other  record  of  the  same  court  is  en-  > 
tered  H.  18  E.  4,  rot.  7,  linter  Ryner  et  Cou- 
sin, keeper  of  the  wardrobe  to  the  king,  in  an 
action  of  debt  too ;  and  there  the  defendant 
claims  his  privilege,  not  as  servant  to  the  king, 
but  as  servant  to  Thomas  St  Leger,  knight  of 
the  shire  for  Surf ey. 

And  the  writ  of  privileffe  sets  forth  the  same 
entire  custom,  both  for  Lords  and  Commons 
(though  the  occasion  was  here  from  tbe  Com- 
mons only)  and  the  court  of  Exchequer  gives 
the  Uke  judgment,  as  in  the  former  case, by  ad- 
vice too,  of  all  the  judges  of  both  benches. 

The  next  record  1  shall  make  use  of,  shalibe 
that  of  E.  S,  which  is  a  most  invincible  proof 
that  the  knights,  citizens  and  burgesses  have 
originally,  and  before  40  H.  3,  constituted  the 
House  of  Conimons,  and  have  ever  been  a  pait 
of  tbe  parliamtat. 

The  burgesses  of  St.  Albans,  in  their  petition 
to  the  king,  say,  Thatthey  « sicut  oateri  Bur* 
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genses  Utgtn  ad  Pttdiamentam  Regis^  per 
duos  Comburgenses  suos  venire  debeaiif,  prout 
retro-actis  temporibos  renire  coDsueveiant, 
tam  tetnpore  Dotnini  Edwardi,  noper  Regis 
Augliifi,  Patrls  Regia*  (which  must  be  E.  1,) 

*  et  profireDitorum  saorum'  (which  must  be  un- 
derstood of  the  progenitors  in  theplnral  number 
of  £.  1,  for  he  mentions  the  then  king  £.  9, 
afterwards)  so  that  of  necessity  it  must  take  in 
king  Hell.  S,  and'  his  father  king  John,  at  the 
least. 

And  this  computation  much  exceeds  the  date 
given  to  the  House  of  Conunons  hy  these  ftew 
authors,  viz.  49  H.  3. 

And  then  the  Petition  descends  to  the  men- 
tion of  the  then  king's  time,  viz.  E.  8.  *  tem- 

*  pore  Dotnini  Regis  qui  nunc  est,  semper  ante 
'  instans  parliamentum.'  And  the  Petition  com- 
plains of  the  sheriff  of  Hertfordshire,  Who  by 
the  alibot's  procuring,  refused  to  summon  that 
borough. 

The  answer  by  the  counsel  is, '  Serutentur 
*'  Rotuli,  &c.  de  Cancellaria,  si  temporibus  pro- 

*  genitorum  regis  burgenses  pnedicti  solel^t 

*  venire,  vel  non.' 

This  answer  ad  mits^the  general  usage  of  bur- 
gesses to  be  chosen  for  divers  boroughs,  in  the 
times  of  the  king's  progenitors ;  for  it  is  absurd 
to  think,  that  that  needed  any  search  of  the 
Rolls  in  Chancery,  but  the  search  was  to  be 
only,  whether  that  particular  borough  of  St 
Albans  was  one  of  those  ancient  boroughs  that 
had  used  that  privil^e,  and  had  a  rignt  to  it, 
which  would  appear  by  the  Rolls,  and  returns 
of  writs  of  summons.  ' 
'  The  record  lays  the  usage  for  the  borough  to 
have  been  <  semper,  ante  instans  parliamentum ;' 
•0  that  the  usage  had  been  from  ever. 

In  the  Rolls  of  Parliament  11 H.  4,  num.  59, 
.  cited  by  Mr.  Pryn,  in  his  Brevia  Pariiamenta- 
riaRediviva,  fof.  185,  there  is  a  Petition  of  the 
Commons  in  French,  reciting  the  stat.  of  7  H. 
4,  c.  15,  which  statute  (as  the  Petition  says) 
was  made  for  the  preserving  the  franchises  and 
liberties  of  the  election  of  knights  of  the  shire, 
used  throughout  the  whole  realm,  and  by  the 
king's  progenitors  from  parliament  to  parlia- 
ment, time  out  of  mind  observed. 

I  will  now  put  the  court  in  mind  of  some  acts 
of  parliament,  that  fully  prove  this  point. 

The  statute  of  5  R.  9^  pari.  2,  c.  4.  (in  a 
lime  when  parliaments  were  not  so  much 
valued) « It  is  thereby  enacted,  by  asifent  of  tha 

*  Prelates,  Lords,  and  Commons,  that  all  per- 

*  sons  aind  commonalties,  which  should  have  a 

*  summons  to  parliament,  should  come  from 

*  thenceforth  to  parliaments  in  the  manner  as 

*  they  were  bounden  to  do,  and  had  been  ac- 

*  customed  of  old  times ;  otherwise  they  should 

*  hb  amerced  as  of  old  times  bad  been  ftccus- 
« tomed.' 

Rot.  Pari.  S  H.  5.  pars  2.  num.  10.  This  is 
left  Dut  of  sir  Rob.  Cott:  Abr.  That  act  declares, 
that  the  Commons  had  ever  been  a  member  of 
the  parliament,  and  that  no  statute  or  law  could 
be  made  without  their  assent.  1  will  not  spend 
Urn*  in  citing  those  learned  antiquaries,  or  his- 


torians; as  sir  Henrv  Spelman,  Bede's  Ecd. 
Hist,  nor  ftmotts  Selden,  nor  learned  Camden, 
who  by  general  words,  used  in  the  Saxoo  limes, 
for  the  assembling  of  parliaments,  though  not 
by  that  name,  prove  the  Cdmnoons  to  be  a  part 
of  them ;  but  tney  do  not  prove  the  Cbmnioiis 
to  be  so  dected,  and  to  consist  of  knights,  dti- 
ssens,  aiid  burgesses,  as  is  clearly  proved  by  the 
records  I  have  already  offered. 

The  parliament 'in  the  Saxon  times  was 
styled, '  Commune  concilium,  tam  cleri  qnui 
'  populi.'    And  the  laws  were  made  '  per  osm- 

<  mnne  concilium,  et  assensum  omnium  epii- 

*  oopor*  et  prindpum  procemm  oomitum,  el 

*  onmium  sapieUtum  senior*  et  popakNr'  totiss 

<  regni  et  populi  conventus.'  King  Edward 
the  Confessor  confirmed  the  Sazoo  laws,  sad 
made  new,  says  Lambert  in  bis  book  De  Pnscii 
Anglor.  Legions,  c.  8,  fol.  139,  and  there  it  is 
said,  all  to  &  done  *  k  rege,  baronibus  ec  popu* 
^  lo.*  These  general  words  cannot  be  omier' 
stood  otherwise,  than  to  include  the  Commoos. 

And  so  <  totius  rejg^i  ass^su  et  omnium  asti- 
'  pulatione  et  ^udicio,'  says  Mr.  SeUeo,  a 
judgment  was  given  concerning  Lanfrank,  arch- 
biahop  of  Canterbury.  The  statute  of  Msgns 
Cbarta  was  made  and  confirmed  9  H.  S,  wluch 
was  forty  years  before  this  new  (kte  of  the  sri- 
ginal  of  the  House  of  Commons,  Tie.  49  H.  3. 
And  it  appears  by  several  statutes,  that  Ma^ 
Charta  was  made  *  De  communi  coocilio  regm' 
says  one  statute:  *  Per  commune  assent  de  tut 
'  le  realm,'  says  another.   ^  IVsr  le  Roy,  Peen, 

*  et  Communes  de  leterre,'  says  another. 

It  is  worth  the  while  to  examine  the  gronndi 
of  their  opinion,  and  it  will  appear  how  wetk 
th^  are. 

These  new  authors  affirm,  that  the  House 
of  Commons  began  to  be  admitted  as  a  part  of 
the  parliament,  not  till  49  H.  3.  Their  reason 
is,  because  (as  Mr.  Pryn  says,  in  his  Plea  for 
the  Lords  fol.  182,  and  in  his  preface  to  sir  Ro- 
bert Cott,  Abr.)  the  first  writ  of  snmmoos  of 
any  knights,  citizens,  and  buigesaes  now  ex- 
tant is  no  ancienter  than  49  H.  3,  dorso  10  lod 
11.  And  from  thence  he  concludes,  that  it  is 
most  apparent,  that  the  Commona  bad  no  place, 
nor  votea  by  election  in  parliament,  before  the 
end  of  the  reign  of  H.  3,  and  sir  Robert  FHaier 
is  in  like  manner  positive  in  it  in  his  book,  calkd 
'The  Freeholders  Gcand  Inquest,  fol.  18,  and 
they  both  cite  Mr.  Selden  and  Camden  and 
other  learned  authors,  and  Mr.  Dugdale  io  bis 
Origines  Juridiciales,  fol.  18,  follows  them  io 
it  It  is  true  Mr.  Selden  in  his  Titles  of  Ho- 
nour, fol.  717,  towards  the  end  of  that  fol.  docs 
take  notice  that  the  first  roll  that  the^f  M 
extant  is  that  of  49  H.'3,  for  the  summoniafrof 
the  Commons  bv  way  of  election  ;  but  be  does 
not  thence  conclude,  (as'those  new  Authors  6o) 
that  this  was  the  first  time  that  the  Conuaoos 
came  to  the  parliament  by  election. 

But  in  other  places  or  his  learned  book,  ho 
does  strongly  intimate  bis  opinion  to  be  that  the 
Commons  did  'rery  anciently  and  kmg  before 
49  H.  3,  make  tto  esaential  part  of  the  parlia- 
meat,  and  were  sommoned  to  it ;  but  in  whst 
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form  they  were  summoned,  and  when  they  first 
began  to  be  distiDgaished  from  the  Barones 
IHajores,  Selden  himself  seems  much  uure- 
solved. 

Learned  Camden  does  indeed  date  the  origi- 
nal of  the  Commons  as  a  part  of  the  parha- 
roent,  and  as  now  elected,  from  49  H.  3,  fol. 
13  of  his  Britannia,  in  the  edit,  at  Load.  An. 
1600.  But  let  us  take  notice  upon  what  au- 
thority be  does  it.  He  says  he  has  it  *  ex  satis 
*  antique  sctiptore/  but  he  names  not  his  au- 
thor. 

.Mr.  Selden  fbl.  713,  says,  he  could  never 
meet  with  that  author,  and  professes  he  gives 
little  credit  to  that  relation,  but  acknowl^ges 
there  had  been  a  great  change  in  the  constitu- 
tion of  the  parliament,  but  supposes  it  lon^  be- 
fore 49  H.  $,  viz.  in  the  time  of  that  kmg's 
father  (king  John)  aod  that  it  was  done  by  a 
law,  though  the  law  be  lost,  as  many  rolls  of 
parliament  were,  wherein  those  laws  were 
entered. 

And  the  distinction  of  *  Barones  Majores  et 
JHinores'  he  supposes  was  made  by  act  of  par- 
liament, about  the  time  when  the  great  charter 
of  king  John  was  made  at  Runnvmead,  vie.  17 
Johannitf.  By  which  Charter^  some  of  the 
Barones  Majores  were  severally  to  lie  sum- 
moned to  parliament  by  sjtecial  writs.  And  all 
other  tenants  in  capite,  or  tenants  by  knights 
service  were  to  be  summoned  by  a  general  sum- 
mons directed  to  the  sheriff  of  every  county. 

By  this  conjecture,  it  should  seem  that  the 
court  of  parliament  before  consist^  bnt  of  one 
house  or  assembly.  And  it  is  generally  held, 
that  at  the  first,  from  the  beginning  of  the 
reign  of  William  the  first,  till  that  charter  of 
king  John,  all  tenants  in  capite  had  a  right  to 
sit  in  parliament.  For  says  Mr.  Seklen  fol. 
704,  medio  folii.  Tenere  de  reg^e  in  capite, 
and  to  be  a  baron,  and  to  have  a  right  to  sit  in 
counsels  or  courts  of  judgment,  are  synoni- 
mies.  That  great  charter  of  kinz  John,  says 
Selden,  was  made  by  the  king  and'  his  barons, 
'  et  liberos  homines  totiiis  regni,'  and  that  it 
seems  flrslt  made  the  distinction. 

Bnt  Mr.  Selden  does  by  no  means  leave  it 
to  H.  3,  or  his  son  £.  1,  or  to  any  other  king 
at  any  time,  to  send  his  special  writ  of  sum- 
mons to  such  of^be  barons  only,  '  qutbus  ipse' 
*  rex  dignatus  est  brevia  suramonitionis  diri- 
*•  gere ;'  as  Mr.  Camden's  nameless  author 
Unght  him,  and  from  Mr.  Camden,  Mr.  Pryn, 
sir  Robert  Filmer,  and  Mr.  Dugdale  take  it 
up,  and  so  propagate  that  error.  So  that  this 
new  fancy  is  wholly  grounded  upon  the  credit 
of  that  uncertain  writer,  whom  Mr.  Selden 
could  never  meet  with,  and  to  whom  be  ^ve 
no  credit.  The  argument  upon  this  subject, 
begins  fol.  701,  in  Mr.  Selden's  Tit.  of  Honour, 
and  is  continued  to  fol.  718.  -  Now  the  argu- 
ment taken  from  the  rolls  of  summons,  which 
are  not  extant  before  the  time  of  49  H .  3,  is  of 
no  weight.  For  by  the  same  argument  it 
might beproved,  that  there  was  no  parliament 
from  the  time  of  49  H.  3,  till  33  £.  1,  for  there 
i>  no  roU  nor  oo  other  feetimony  left  of  t  sum- 


mons for  any  knights,  citizens  and  burgesses, 
from  49  H.  3,  .till  93  £.  1.^  And  yet  we  know 
there  were  no  less  than  fourteen  parliaments 
between  those  times. 

Thev  may  as  well  argue,  that  there  were  no 
acts  of  parliament,  nor  no  parliament  till  9  H. 
3,  when  Magna  Charta  was  made,  because 
there  are  no  rolls  of  them  till  that  time. 
Whereas  it  is  beyond  all  dispute,  that  there 
were  parliaments  and  acts  of  parliament  lon^ 
before,  as  4  Will.  1,  when  the  bishopi^  were 
brought  in  -to  hold  by  barony,  (as  Mr.  Selden 
conceives)  and  somft  in  H.  i,  and  others  ye| 
extant  in  history,  yet  the  rolls  of  them  are  lost. 
This  is  observed  by  the  lord  chief  justice 
Vaughan,  in  his  Rep.  fol.  358,  in  the  case  of 
Thomas'and  Sorrel. 

In  the  next  place,  these  late  authors  proceed 
further  in  their  error,  and  maintain  tliat  the 
Commons  had  no  further  power  in  parliament, 
than  what  the  king  and  the  Lords  admitted 
them  unto. 

And  sir  Robert  Filler,  fol.  40,  allows  nei- 
ther Lords  nor  Commons  any  power  but  by 
the  king's  bare  permission,  and  thus  they  are 
growing  in  their  invasions  against  the  court  of 
parliament,  and  impeach  one  first,  and  theotber 
will  follow  more  easily. 

And  sir  Robert  Filmer  further  holds,  t^e  Icr 
gislative  power  rests  solely  in  the  king,  and 
fol.  39,  he  hathjihese  words,  *  But  the  truth  is,* 
saith  he,  *  the  liberties  and  privileges  of  both 

*  Houses,  have  but  one  and  the  self-  same  foond- 

*  ation,  which  is  nothing  else  but  the  mere  and 

*  sole  grace  of  kings.' 

And  doctor  Heylin,  in  his  Life  of  archbishop 
Laud,  fol.  91,  d%iics  the  privileges  of  pariia- 
luent  to  be  the  peoples'  birth -right,  but  hold^ 
them  not  otherwise  exercised,  than  by  the  grace 
and  goodness  of  the  king. 

Mr.  Pryn,  sir  Robert"  Filmer,  and  Mr.  Dug* 
tiale,  lay  ^reat  stress  upon  the  diversity  that  i» 
in  the  wnts  of  summons,  between  the  summons 
for  the  Lords,  and  the  summons  for  the  Com- 
mons. 

That  to  the  Lords,  say  they,  is,  *  super  ne- 
'  gottis  praidictis  tractaturi  vestrumque.  consi- 

<  Rum  impensnri.'  But  that  to  the  Commons^ 
is,  say  they,  only  '  ad  jfaciendum  et  consenti- 

*  endum  his  quoe  tunc  ibidem  de  com  muni  eon- 

*  silio  dicti  regni  contigerint  ordinari.' 

It  is  true,  that  for  many  years  of  late,  that 
distinction  bath  been  iio  ,iised  in  the  sammons^ 
but  not  constantly  so.  ■  -r^/ 

As  to  this  point,'  I  wlll'lcite  Mr.  Dugdale's, 
and  Mr.  Pryn's  own  booOf  against  their  own 
opinion.  ..  «i  • 

The  very  first  writ  t^' summons,  which  at 
they  say  is  now  exMi^  for  the  summoning  of 
the  Commons  by  election,  viz.  49  H.  3',  rune 
in  these  words,  *  Nobiseum  ac  cum  prcsdictis 

*  prselatis  et  magnatibas  nostris  super  pnemissis 

*  tractaturi  atque  consilinm  impensun.'  Dugd. 
Orig.  jYir.  p.  18. 

The  writ,  *  De  expeusis  Militum  qni  vene- 

<  runt  ad  Parliamentum  vetiientibus,'  says  that 
writ,  *  mqae  ad  WcstQMmaiterium  ibidem  dd 
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*  diTerab  Mgodis  nobMcom  tractaturis.'  8ee 
Mr.  Pryn't  4th  part  of  a  Register  of  Parlia- 
ment Writi,  fol.  8. 

In  Mr.  Ryley's  Placita  Parliamentarian  it 
aj^pearsj  that  as  the  summdna  to  the  temporal 
Cords,  fol.  318,  was  *ad  tractandum,*  and  so 
likewise  the  summons  to  the  prelates,  fol.  310, 
■0  also,  fol.  330,  it  is  entered  in  these  words, 
'  Bfandatnm  fuit  singulis  Vice-oomitibus  per 

*  Angliam  qood  de  quolibet  comitatu  duos  mi- 
<  lites,  et  de  qnaiibet  cifitate  duos  dyes,  et  de 
'  quolibet  burgo  duos  Buf^etises  eligi  etad  dic- 

*  turn  P^rliamentum  vemre  faoerent  ad  tract- 
«  andum,'  &c.^ 

In  the  same  book,  fol.  570,  an.  15  E.  9,  there 
is  mention  of  «  writ  of  summons,  for  knights 
out  of  Wales,  to  a  parliament  at  York,  '  ad 

*  tractandum  et  oonsiiium  impendendum.' 

In  Mr.  Pryn's  Brevia  Partaamentaria  Redi- 
viva,  fol.  374,  ther^  is  the  rery  indenture  re- 
turned by  the  sheriff  of  Norfolk  for  Great  Yar- 
mouth, *  ad  tractandum,  consulendum  et  oon- 

*  sentiendnm.'    31  £.  3. 

And  fol.  68,  of  that  book,  another  writ,  '  de 

*  ezpensis  miKtum,'  18  £.  3,  reciting  the  cause 
for  which  they  had  been  summoned  to  the  par- 
liament, viz.  <  ad  tractandum,'  &c. 

And  in  the  same  book,  fo).  145,  it  appears, 
that  18  £.  3,  the  writs  to  the  sherifi  for  chus- 
log  knights,  mentioned  what  their  work  was  to 
be,  in  these  words,  riz.  <  Nobiscum,  cum  pr«^* 

*  latis  et  proceribus  preedictis  super  diversis  et 
(  arduis  negotiis  nos  et  statum  regninostri  spe- 

*  daliter  taogentibus  traetaturi  et  suum  oonsi- 

*  lium  impensuri.' 

And  fol.  147  and  149,  the  Uke  words  in  the 
writs. 

And  fol.  177,  the  indentufb  returned  by  the 
sheriff  of  Wiltshire,  redtes  their  trust  in  the 
same  words,  and  pursues  the  words  of  the  writ 

And  376,  and  383,  and  381,  indentures  re- 
turned from  Reading,  Bristol,  London^  with 
the  same  words.  And  ib:  fol.  178  and  179,  and 
S91forWindsor,ahd365.  So  that  in  the  rdgns 
of  seven  several  kings,  and  those  of  the  most 
ancient  kings,  there  was  no  such  distinction  in 
ihe  writs  of  summons. 

4^notber  argument  used  by  these  late  authors, 
to  prove  that  the  whole  {jower  and  all  the  pri- 
vileges of  the  House  of  Commons,  are  not 
from  the  original  constitution  of  the  gorem- 
ment,  (as  I  affirm,  and  I  hope  have  proved 
they  are)  bat  of  a  later  original,  and  ny  the 
mere  grace  and  indulgence  of  princes  (as  in- 
deed they  must  be,  if  Sie  House  of  Commons 
b^an  within  memory)  is  taken  from  the  words 
and  phrases  of  our  historians,  who  have  writ- 
ten since  the  coming  in  of  the  Normans,  and 
ascribe  the  making  of  laws,  and  all  tlie  deter- 
minations and  decrees  in  matters  of  judicature, 
and  all  the  actings  of  the  ancient  parliaroentB 
before  the  time  of  the  Normans,  to  the  king 
and  Lords  only,  exdusive  to  the  Commons, 
and  that  the  Commons  had  no  part  in  them,  till 
jkhi8timeof49H.  3. 

And  they  ground  this  opinion  opon  the  form 
ofpenningor  our  ancient  acts  oi  parliament, 


which  seem  by  the  words  of  them  to  be  mere 
concessions  of  our  former  kings,  and  to  have 
proceeded  only  from  their  royal  bounty,  and  at 
their  sole  will  and  pleasure. 

And  they  confirm  theuisdvet  in  that  opi- 
nion, iirom  observing  the  coune  used  in  the  be- 
ginning of  parliaments,  when  the  speaker 
makes  his  bumble  petitions  to  the  king  for  the 
granting  of  them  freedom  from  arrests,  and 
freedom  of  speech. 

Now  to  discover  tbefalsity  of  these  grounds, 
and  the  weakness  of  these  arguments,  taken 
from  the  words  and  phrases  ined  by  our  histo- 
rians, I  shall  shew  that  our  historians,  wbo 
have  written  since  the  time  of  the  coming  in  of 
the  Normans,  and  have  translated  the  Saioo 
annals,  have  in  those  translations,  instead  of 
the  Saxon  titles,  used  the  titles  that  were  never 
in  use  before  their  own  times,  which  titles  used 
in  the  Saxons'  times  had  quite  difierent  sij^l- 
fications  from  the  titles  used  in  the  times  c/tbe 
translators. 

The  title  *  earl,'  for  exaomle,  is  used  in  the 
penning  of  the  Saxon  laws  (as  among  those  of 
Athelsten)  as  we  may  see  by  Mr.  Lambert  in 
his  book  De  Priacis  Anglor.  Legibus,  and  the 
title  i  comes,'  came  in  amongst  us  since  from 
theemmre;  and  signified  a  miSerent  thing  from 
earl.  Now  our  translators  mistaking  those  two 
titles, '  earP  and  *  comes,'  to  signiiy  the  same 
thing,  wherever  they  met  with  earl  in  the  an- 
nals of  the  Saxons,  they  have  rendered  it  comes 
in  their  transhUions :  and  whatever  in  those 
times  was  done  by  eails,  and  whaterer  power 
the  earls  theA  used,  is  by  our  translators  as- 
cribed to  our  comites,  who  are  therefore  also 
called  earls,  when  in  troth  they  had  different 
significations,  and  were  different  in  their  powers. 
Bir.  Selden  takes  notice  of  this  error  in  our 
Norman  or  English  translators'  proceeding 
ironi  their  ienorance.  But  from  this  error 
false  conclusions  have  been  raised,  and  false 
measures  taken  in  our  <Ssooarses,  conoeniing 
the  power  of  the  peers* 

Sir  H.  Spelman  observes  the  same  error  in 
our  translators,  in  renderiufj^  words  and  titles, 
*  Non  h  moreSsBculiantiquioris,'  but  according 
to  the  titles  used  in  their  own  times,  when  many 
times  they  signified  different  things.  Jifbbilit, 
says  Mr.  Belden,  in  the  Saxons'  times,  denoted 
every  gentleman.  * 

Now  because  ndbilii,  in  our  times,  is  gancnl- 
ly  restrained  to  peers,  whom  we  call  the  nobi- 
hty,  our  new  wnters,  as  Mr.  Pryn,  and  sir  Ro- 
bert Filmer,  and  several  others,  ascribe  all  to 
the  earls  and  barons  and  other  peers  of  oar 
times,  which  they  read  in  the  translations  of 
the  Saxon  annals,  to  be  acted  by  those  that  are 
called  nobilei  in  those  annals.  Although  in 
truth  in  those  Saxon  times,  they  were  ac^  by 
|he  middle  sort  of  persons,  as  well  as  by  those 
of  the  highest  sort  of  dignity  under  the  king. 

Those  ti-anslators  misled  our  new  authors,  for 
the  Norman  writers  translate  the  word  thanes 
into  barones,  and  these  new  authors  of  onri, 
whatever  they  find  in  these  tranabtiQiis  to  be 
related  of  the  barones,  they  limit  it  as  a  pecop- 
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Har  to  our  present  barons,  and  so  ascribe  all  ja- 
dicial  power  antiently  used  in  parliament  to  the 
barons  only.  And  they  bring  those  historians 
and  translators  for  a  proof. 

For  example,  die  Saxon  title  thanes,  was  in 
the  Saxon  times  applied  to  all  lords  of  mannors. 
But  the  translators  of  the  Saxon  annals,  trans- 
slating  the  title  thanes,  into  Barones,  oar  in- 
noTators  apply  all  that  in  Saxon  writers  is  said 
to  be  done  by  the  thpies,  that  is,  all  lords 
of  mannors,  as  peculiariy  belonging  to  the 
power  of  the  barons  in  our  times. 

Hence  it  is  that  sir  E.  Coke  cantions  us 
against  taking  reports  of  law  from  historians : 
in  his  preface  to  the  Sd  Rep.  he  calls  it  Chro* 
nicle  law. 

The  word  baro  was  not  in  use  in  England, 
till  the  Normans*  times,  and  the  root  of  it  (as 
Mr.  Selden  and  Camden  and  sir  H.  Spelman 
teach  us)  is  from  the  Northern  language  bam^ 
which  signifies  the  male  sex,  as  when  we  put 
cases  of  baron  and  feme ;  or  it  signifies, '  a 
freeholder'  hence  come  the  words,  courts  baron. 

*  Nomine  Baronagii,'  says  Wamden,  Eliz. 
Edit.  Lond.  An.  1600,  fol.  137, '  omnes  quod- 
*ammodo  "Regm  Ordines  continebantur.'  It 
comprehended  the  geotrjr  a^  well  as  the 
{greatest  persons.  After  this  manner,  Godwin 
in  his  Roman  Antiquities,  speaking  of  the' 
Roman  magistrates,  translates  the  words  tri- 
wnmri  CapUales  into  three  High  Sheriffs,  but 
this  affords  no  argument,  that  what  was  done 
by  the  Triomriri  among  the  Romans,  may 
therefore  lawfully  belong  to  the  power  of 
high  sheriffs  among  us. 

And  so  the  words  '  Proceres,  Magnates, 
<  Opiimates,  Nobiles,'  and  such  like,  were  not 
in  the  writers  of  the  Saxons*  times  restrained 
to  men  of  the  highest  rank  then,  such  as  our 
earls  and  barons  are  now,  but  to  all  persons  of 
the  better  sort,  though  not  of  the  highest  rank, 
not  only  to  Patricians,  and  those  of  the  Sena- 
torian    order,   but  to  those    also  that    were 

*  Equestris  ordiois;'  Excluding  none  bat  the 
'  Ignota  capita,*  or '  sine  Nomine  turba/  such 
as  the  Romans  styled '  Plebeians.*  Magnates^ et 
'  Proceres,*  are  said  to  make  the  statute  *of 
Mortmain,  but  we  all  know  that  the  parlia- 
ment that  made  it,  consisted  t^n  of  king,  lords, 
and  commons.  ^ 

The  great  charter  madel7  of  king  John,  ap- 
pears by  the  body  of  the  charter  itself  to  have 
been  made  *  per  Kegem,  barones,  etliberos  ho- 

*  mines  totius  Regoi ;  so]  that  it  is  most  plain 
it  was  not  made  by  the  king  and  the  barons 
only,  as  Mr.  Selden  observes  in  his  Title  ot 
Honour,  fol.  709,  and  there  he  refers  to  the 

*  Close  Rolle  17  Johannis  dorso,  memb.  !32.* 
Yetk.  H.  3,  speaking  of  this  meeting,  calls 
it  *  Baronagium  Anglice,*,and  rot.  clause.  28 
H.  3  *  Pars  unicamembr.  12,  dorso,'  it  is  called 

*  Parllamentum  de  Runni-meade  quod  fuit 
^  Jbter  Domioom  Regem  Johannem  et  barones 

*  suos  Anglifl?.* 

As  for  the  other  gross  mistake,  That  the 

Swer  of  making  laws  rests  only  in  the  king, 
\  sir  Robert  Fumer  would  have  it,)  ^htcb  be 
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proves  from  the  titles  of  acts  of  parliament,^ 
and  the  forms  of  those  acts  being  by  way^  of 
charter  and  grant  from  our  kings  in  ancient 
times,  as  that  of  Magna  Charta,  *  Dominus 
*  Rex  Concessit ;'  and  the  stat. «  de  donis  con* 
'  ditionalibus,  dominus  Rex  statnit,*  sore  he 
was  DO  lawyer  that  used  this  argument,  and  he 
never  read  the  Prince's  case. 

Nor  sir  E.  Coke,  9  Inst.  uQr  shall  I  need  to 
labour  in  the  confutation  of  this  error,  the  fal- 
lacy of  it  being  so  well  known  to  every  man 
^bat  ween  a  gown.  As  for  that  stat.  of  Mag* 
Char,  whereby  the  king  only  seems  to'  speak^ 
and  all  that  is  ordained  bj^  that  stat.  runs 
in  the  language  of  the  lung's  connessione 
only ;  yet  we  know  the  stat.  of  15  E.  3,  c.  1^ 
which  confirms  it,  says  of  it,  that  it  was  or- 
dained by  the  king,  lords  and  commons,  t'he 
stat.  of  S8  E.  1.  c.  8,  and  c.  13,  hath  these 
words,  riz.  *  The  king  hath  granted  unto  his 
<  people  that  they  shul  have  election  of  their 
•sheriffs  every  year,  if  they  list*  One  would 
take  this  to  be  a  most  gracious  liberty,  and  an 
high  condescension  if  it  should  be  granted  now 
a  days. 

And  our  innorators  would  be  apt  to  conclude 
from  the  words  of  i this  act  and  from  the  pen- 
ning of  it,  that  $he  people  once  had  this  migh- 
ty privil^  merely  as  a  boon  from  the  king; 
and  by  virtue  of  his  grant.  Whereas  tliere  ts 
nothing  more  certain  and  dear  than  that  th^ 
freeboraers  (who  are  ofien  called  the  people^ 
and  are  the  true  proprietors  of  the  nation  and 
land)  had  originally  and  from  the  very  first 
constitution  of  the  tiation,  the  efection  not 
only  of  all  sheriffs,  but  of  all  other  magis- 
trates  civil  or  military  that  had  any  authority 
over  them  under  the  icing;  so  that  they  bad 
a  mighty  freedom  in  the  very  constitution  of 
the  nation,  and  this  overthrows  all  Uie  wild 
fancies  of  sir  Robert  Filmer,  and  Dr.  HeyKui 
and  some  later  doctors,  as  if  all  were  derived 
from  mere  grace  and  bounty,  and  many  other 
deductions  might  fa«  made  fjpim  the  knowledge 
of  this. 

The  freeholders  had  originally  the  dection 
of  the  conservators  of  the  peace,  who  are  be- 
come out  of  date  bv  introducing  our  present 
justices  of  peace,  who  have  their  power  not  by 
the  election  of  the  freeholders,  or  are  they  of 
their  npmination  (as  anciently)  but  nominated 
by  the  king,  and  have  their  power  by  special 
commission  under  the  great  seal;  and  how. 
and  by  what  means,  and  in  what  tempered 
times  this  came  about,  and  that  this  freedom 
was  gained  from  the  freeholders  of  England; 
you  may  read  in  Mr.  Liambard,  in  his  Eirenar^ 
cha,  fol.  16,  19, 90,  147.  It  was  done  by  ad 
of  parliament,  in  the  beginning  of  E.  3, 
and  in  his  infancy,  when  his  mother  Isabel 
ruled  all. 

The  ffeebolders  originally  and  from  all  an- 
tiqiJity  did  likewise  by  writ  at  the  county -comrt 
styled'  inpleno  Folkmote  chuse  the  Here« 
tochii ;  What  were  those?  That  sounds  like  a 
strange  word.  I  will  imitate  our  Norman  or 
English  translators  in  the  transhitioa  of  the 
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Saxon  annali,  and  raider  it  into  tbe  Eoglisb 
9iy\e  i  yoo  may  by  that  rule  call  fbem  lords 
lieuteoaDts,  or  deputy  lieutenants ;  for  tbe 
Saxon  laws  tell  you  their  duty  or  office,  tbey 
were  the  *  Ductores  exercitus.' 

See  Lamb,  de  prisds  Anglor.  Legibus,  in  bis 
cb.  de  Heterochtis,  fol.  147. 

*  All  these  great  officers  were  chosen  by  tbe 
freeholders  as  our  kaights  of  the  shire  are,  and 
lis  coroners  and  veruerers  (formerly  men  of 
great  power)  are  chosen  by  writ  at  the  county 
court  to  this  day.  ^ 

'  These  were  mighty  powers  and  freedoms, 
lud  enjoyed  by  the  people  as  anciently  as  an^ 
of  our  records  reach,  and  are  more  autlientic 
proofs  than4he  writings  of  historians,  and  best 
shew  tbe  native  freedom  that  the  people  had 
by  the  ancient  constitution  of  our  government, 
contrary  to  all  the  new  doctrines  of  our  late 

•  writers,  and  prove  that  tbe  privileges  and  free- 
doms we  yet  enjoy  are  not  mere  emanations  of 
royal  favour,  as  our  noveUsts  would  impose 
upon  us. 

See  str  £.  Coke  to  this  purpose.  3.  Inst.  174, 
and  558. 
I  could  name  some  great  men,  that  have 

^  lately  used  the  same  language  in  books  pub- 
lished '  sub  magni  nominis  umhra.'  Bracton, 
who  lived  in  the  time  of  H.  S,  I.  1,  c.  1.  fol. 
1,  affirms  '  Legis  vigorem  babet  quicquid  de 

*  consilio  et  consensu  maffnatum  et  Keipub. 

*  communi  sponsione  ^utnoritate  regis  pre- 
'  oedente)  juste  fuerit  dennitum  et  approbatum." 

In  the  last  place,  that  humble  and  modest 
way  of  the  people's  addressing  to  their  sove- 
reign either  for  the  making  of  laws  j^which  has 
bera  very  ancient)  or  for  granting  or  privileges 
(as  the  Speaker  of  the  Commons  hatn  of  late 
years  done)  it  «hews  indeed  great  reverence, 
and  I  do  not  in  the  least  dislike  it ;  and  it  be- 
ooines  the  majesty  of  the  prince  to  be  so  ad- 
dressed to  *,  but  let  it  not  be  made  an  argument 
that  either  tbe  laws  thereupon  made,  or  tbe 
privileges  so  allowed,  are  precarious,  and  mere- 
ly of  favour,  and  rtay  be  refused  them. 

I  would  be  loth  to  pay  wages  and  to  main- 
tain at  my  charges  every  one  that  styles  bim- 
•elf  my  humble  servant. 

In  that  act  of  pariiament  intituled,  The  Peti- 
tion of  Right,  the  title  corrects  and  qualifies  it- 
self, 3  Car.  1,  the  Lords  and  Commons  peti- 
tioned the  king,  but  it  was  for  their  rights  and 
prtFilqpes ;  not  for  any  new,  but  for  tbeir  an- 
cient rights  and  privileges,  and  yet  they  style 
it  a  petition. 

In  tbe  title  of  this  act  (the  Petition  of  Right) 
those  *  res  olim  insociabiles,  sc.  [mperium  et 

*  Libertaa'  are  <  bene  mixtse' :  and  from  hence 
Ss  a  mix t  monarchy. 

In  the  Stat,  of  Provisors,  S5  E.  3,  the  Com- 
mons prayed ;  tliey  are  fond  of  the  word,  and 
I  commend  it  in  them ;  but  tbe  word.waa  used 
by  the  figure  Catacbresis,  as  tbe  scholars  call 
it;    not  properly,  as  appears  by  the  subject 
It  act  that  tbilows ;  what  was  it,  I 
ey  so  prayed?  They  prayed  (says 
t  upon  \b»  miichim  that  bi^pen 


to  the  realm,  theking ought,  and  is bonnd  by 
his  oath,  with  the  accord  of  his  people  in  bn 
parliament,  thereof  to  make  remedy  and  lair. 
The  peers  are  here  included  in  the  people ;  so 
that  the  word  prayed,  had  it  been  used  to  aov 
other  than  tbe  king,  had  signified  remonstrated, 
declared,  or  represented. 

This  proves*  too  where  the  tranflcendent 
power  or  tbe  legislature  is,  and  that  the  exer- 
cise of  it,  though  it  be  free  and  not  sul^ect  to 
coercion,  yet  it  is  not  af  will  and  pleasure  io 
the  exercise  of  it,  but  guided  by  rules. 

And  though  the  Sp^er  does  (upon  his  being 
approved  of  by  the  king)  make  it  bis  humUe 
petition  to  have  liberty  of  speech  allowed  the 
Commons ;  from  whence  Dr.  Heylio,  and  sir 
Rob.  Filroer,  and  others,  infer  that  the  Com- 
boons  enjoy  that  liberty  merely  by  tbe  king's 
grace  and  favour;  yet  they  are  clearly  an- 
swered by  the  words  that  accompany  that 
humble  petition,  he  prays  they  may  be  allowed 
that  freedom,  as  of  right  and  custom  tbey  have 
used,  and  all  tbeir  ancient  and  just  privileges 
and  liberties.  So  that  this  from  the  Speaker  is 
also  a  petition  of  right. 

Nor  is  this  request  of  the  Speaker's,  ancient  in 
the  use  of  it,  iC  we  may  believe  Mr.  Hakewel, 
in  bis  Treatise  of  the  manner  of  Enactmg  Sta- 
tutes ui  Parliament,  fol.  136. 

Thomas  Movie,  speaker,  84  H.  8,  the  first 
that  is  recordea  to  have  made  petition  for  free* 
dom  of  speech. 

I  hope  I  have  sufficiently  made  It  out,  that 
the  House  of  Commons  as  a  member  of  tbe 
high  court  of  parliament,  are  npt  of  so  late  an 
original,  as  49  H.  3,  but  have  been  as  ancient  as 
the  nation  itself,  and  may  in  tbeaenae  of  Julius 
Csesar  in  his  Comment,  be  accounted  among 
the  ab-origlnes,  and  that  tbey  have  bad  a  per- 
petual being,  to  speak  in  the  language  of^  the 
law,  *  temps  dont,  &c.  k  tempore  cujua  con* 
<  trarii  memoria  hominum  non  ezistit,'and  that 
they  are  therefore  capable  by  law  (together 
with  tbe  rest  of  the  three  estates  in  parliunent) 
to  prescribe  and  claim  a  febare  in  all  parliamen- 
tary powers  and  privileges  ;  I  do  not  mean  se- 
parately, but  in  conjunction  with  those  other 
estates,  which  tbey  could  not  otherwise  legally 
have  done,  if  their  original  and  commencement 
could  have  beeolrtiown. 

I  shall  in  tbe  next  placa  endeavour  to  make 
it  evident,  that  the  three  estates  of  parliament 
are  one  entire  body  and  corporation  ;  and  that 
all  their  powers  and  privileges  in  tbe  right  of 
them,  and  in  Uie  title  to  them,  are  intire,  *  per 
*  my  et  per  tout,'  and  belonging  to  the  wboie 
body  of  the  pariiament,  though  in  tbe  exercise 
of  those  powers,  and  sometimes  in  the  daim  of 
them  they  are  distinguished,  and  in  tbe  prao- 
tice  of  their  powers,  tbey  are  m  many  things 
distributed  into  parts. 

For  their  powers  are  one  thing,  and  their 
privileges  are  another;  the  latter  are  bot  as 
mcident  or  attendant  upon  the  former. 

It  is  very  material  in  our  present  case  to  have 
this  matter  considered,  I  mean  the  intireness  of 
this  high  court ;  for  « Divide  et  Impeia  -J  The 
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I  eioly  brotoi  when  fint  the  iMod  k 
broken.  If  this  be  well  considered,  the  conse- 
quence of  this  case  will  be  better  understood. 

It  concerns  the  defendantjonly  by  name  and 
more  immediately^  but  in  the  ri^ht  and  near 
coDsequence,  it  is  now  most  endent,  that  it 
nearly  coacerns  the  House  of  Lords:  this  in- 
fiiraiation  of  Mr.  Attomey's,  like  a  Ttrr^  moiutf 
or  as  that  great  blast  would  have  done  (bad  not 
Alaiighty  God,  in  his  infinite  goodness  to  this 
nation,  prerented  it)  shakes  the  foundation  of 
both  houses,  and  reaches  to  all  future  parlia- 
ments ;  it  friff  hts  me  to  speak  what  may  be  the 
effects  ofit,  if  it  should  prevail  and  be  stretched 
to  the  utmost.  I  am  iar  from  saying  or  think- 
ing it  is  so  intended.  But  who  knows  how  far  < 
a  single  precedent  will  be  made  use  of  in  times 
to  comer 

All  the  estates  in  parliament,  are  all  called 
by  one  common  name,  as  Commune  Conci- 
lium Regni,  Magna  Curia,  they  are  one  body 
politic,  M.  14  H.  8,  fol.  S,  in  the  Year  Book, 
(which  I  cited  before  to  another  purpose) ;  it  is 
said  by  Finenx  Ch.  J.  that  the  parliament  at  the 
common  bw  consists  of  the  lung,  lords,  and 
Commons,  and  they  are  (says  he)  but  one  body 
Goroorate. 

This  proves  likewise  (what  1  before  argued) 
that  the  Commons  at  the  common  law  (which 
is  ab  initio)  were  a  part  of  the  parliament. 

In  the  case  of  Ferrers  out  of  Crompt.  Jurisd. 
of  Courts,  fol.  8,  9, 10,  (for  I  keep  within  my 
proper  element,  and  move  in  my  sphere,  and 
cite  auihors  of  our  own  science  of  the  common 
law)  H.  the  8th,  caOed  before  him. the  lord 
chancelk>r,  the  judges,  the  Speaker  of  the  House 
of  Commons,  and  others,  and  thus  expressed 
himself  befoi^  them,  yiz.  That  he  was  in- 
formed by  his  judges,  that  he  the  king  as  head, 
and  the  two  houses  as  members,  were  knit  to- 
gether in  one  body  politic,  se  as  whatsoever  of- 
fence or  injury  (dunng  time  of  parliament)  if 
o&red  to  the  meanest  member  of  the  house,  is 
to  be  judged  as  done,  to  the  king's  ^enon  and 
the  whole  court  of  parliament  And  sir  Ed- 
ward Mountagoe  the  Ld.  Ch.  J.  then  present, 
confirmed  all  that  the  king  had  said,  and  it  was 
assented  to  by  all  the  rest  of  the  judges..  Now 
if  you  brube  or  pierce  the  hands,  (and  the 
House  of  Commons  may  well  be  compared  to 
the  hands,  for  they  have  been  the  liberal  hands, 
and  the  hands  feed  the  head)  the  head  and  all 
the  rest  of  the  body  must  quickly  be  sensible. 

In  Trewinnard's  Case,  Dier.  60,  and  61, 
the  prlTilege  of  the  Commons  upon  this  ?ery 
account,  is  termed  the  privilege  of  the  parlia- 
ment, and  the  judgment  given  in  that  case  by 
the  House  of  Commons,  is  there  said  to  be  the 
jnd^ent  of  the  most  high  court  of  parliament. 

The  statute  of  iJac  c.  1,  says,  the  parlia- 
ment is  '  the  whole  body  of  the  realm.' 

By  the  two  records  that  I  dted  before  out  of 
the  office  of  pleas  in  the  Exchequer,  12  £.  4, 
it  appears  in  two  several  cases  of  privilege,  the 
one  concerning  the  Lords,  and  the  other  con- 
cerning the  Commons,  in  both  cases  the  privi- 
]m  was  laid  and  elalmed  as  one  entiie  niivi- 
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lege,  tod  so  allowed  by  the  jadgmeot  of  that 
court,  by  advice  of  all  the  judges  of  both 
benches. 

The  Speaker  of  the  House  of  Common?),  by 
the  rolls  of  parliament,  (which  are  the  most 
proper  proofs  in  a  thins^  of  this  nature)  is 
termed  the  Speaker  iC  the  Parliament,  so  it  is 
in  the  roll  of^l  R.  8,  in  sir  Robert  Cotton's  Abr. 
fol.  155,  it  was  in  the  reign  of  a  Idng  that  was 
no  iavourer  of  parliaments. 

Sir  John  Bussey,  Speaker  to  the  PariiameDt, 
stf  Robert  Cotton's  Abr.  20  R.  2,  num.  14 
and  15. 

51  £.  8,  num.  87,  sir  Robert  Cotton's  Abr. 
fol.  151,  sir  Thomas  Hungerfbrd,  Speaker  of  the 
Parliament. 

And  so  is  the  Speaker  of  the  Commons  styled 
in  the  case  of  Ferrers,  in  Crompton's  Jurisd.  of 
Courts,  fol.  8,  0, 10,  (before  cited.)      ' 

In  the  statute  of  6  H.  8,  c.  16,  the  clerk  of 
the  House  of  Commons  is  called  clerk  of  the 
parliament. 

In  the  case  of  Godsol  and  sir  Christ  Hey- 
don,  IS  Jac.  in  B.  R.  in  Serjeant  Roll's  Rep. 
fol;  It  was  affirmed  by  sir  E.  C.  that  in  an- 
cient time  all  tKe  parliament  sat  top;ether,  and 
the  separation  was  at  the  desire  of  the  Com- 
mons, notwithstanding,  says  be,  they  are  but 
one  House :  and  he  further  affirms,  tbat  he 
had  seen  a  record,  SO  H.  1,  of  their  degrees 
and  seat!. 

Having  made  it  appear  that  the  parliament 
IB  one  entire  body,  and  therefore  mutually  con- 
cerned in  jpowers  and  privile^  as  to  the  right 
and  title  or  them,  diough  divided  sometimes  in 
the  exercise ;  I  shall  proceed  briefly  to  show 
what  those  powers  are,  in  order  t^  the  proving 
that  what  in  our  case  is  charged  to  be  none  by 
the  Speaker,  by  order  and  command  of  the  par- 
liament, (for  so  I  may  now  affirm)  is  pursuant 
to  their  power  and  jurisdiction. 

The  parliament  hath  three  powers  :  1.  A 
legislative,  in  respect  of  which  they  are  called 
the  three  estates  of  the  realm.  2.  A  judicial, 
in  respect  of  this  it  is  called  Magna  Curia,  or 
the  high  court  of  parliament.  S.  A  counsel- 
ling power,  hence  it  is  called.  Commune  Con- 
cilium Regni«  For  the  proof  of  these,  I  shall 
cite  some  tew  antiquaries,  hut  chiefly  some  au- 
thors of  onr  profession  of  the  law,  and  those  of 
the  best  authority  with  us.  I  shall  mention 
them  without  observing  any  exact  method,  be- 
cause divers  of  them  extend  to  more  than  oqc 
of  these  distinct  powers,  and  some  of  them  re- 
fer at  once  to  all  of  them. 

Sir  Heniy  Spelman  in  his  Glossary  Tit.  Ge- 
moturo,  which  was  the  old  Saxon  word  for  a 
parliament,  fol.  261,  'Convenere,'  says  he, 

*  Regni  Principes  tarn  Episcopi  quam  Magis- 
'  tratus,'  there  are  those  that  now  make  up  the 
House  of  Lords,  *  Liberia;  homines,'  there  are 
the  Commons,  what  is  their  proper  work  and 
power?   'Consulitur  de  communi  salute,  de 

*  pace  et  bello.'  This  proves  them  the  Com^ 
muneCODcilium  Regni. 

Learned  Camden:    *  Quod  Saxooes  olim 
"  Wittena  Gemot  nos  PariJamentum  recta  did-    . 
4X 
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'  <  rnus,'  a«  to  tbdr  iMw^r,  '*  Samtinah  «t  ftr^ ' 
«  cro-sahctflm  auUiohtatem  babet  te  legribus  fe- 
'  rendis«  iDterpretaodis,  et  io  onmibas  ^xnA  $A 

*  reipubl.  salafem  spectant.*  TliiiB  shews  th^ir 
Iteis1a!ur6. 

Tlie  Mirror  of  Jdstiecs,  (this  ?8  an  aMhbrity 
ID  law)  c.  1,  fol.  9,  says,  Parlkmeats  vreft  in- 
afitnted  •  Par  oyer  et  termhicDr ;»  this  is  thd 
■apremi^  coait  dr  Oyer  and  iTemuDer.  The 
court  of  King's-beneh  is  said  to  be  tSMt  all 
codrts  of  Eire  or  Itinerant ;  smd  if  Ibe  Kiiitf'i- 
beAch  be  ad)o6Viied  iAto  aby  coaAty,  where 
the  Eire  is  sittinff,  the  Eire  ceases,  \  lb  pr^- 

*  sentia  M  ajoris/ &c. 

But  (his  court  is  abore  the  KingVbendh  and 
all  courts  of  Oyer  and  Terminer.  TbeKing's- 
bieDcb  is  the  highest  Eire,  but  this  is  (accord- 
ing Ur  Solomon's  hyperbde)  higher  than  th* 
highest. 

But  what  is  the  proper  subject  of  their  Oyer 
ahd Terminer  f  Our  ancient  author,  who  wrr»te 
some  part  of  his  book  before  the  conquest,  te(k 
us,  theii*  work  is  to  hear  and  determine  *  Tea 

*  j^aintes  de  tort  le  roy,  de  la  teigd,  et  de  ledr 

*  eofans,'  (the  ^ng^  chitdren)  so  (hat  they 
lAake  an  inrpartial  enquiry,  hut  says  omr  au* 
tbor  further,  '  ]>e  eux  sp^ialment  de  quenx 

*  (ohs  iuA  ne  poit  ay^  autrement  commoA 

*  droit,'  this  flies  yery  high  to  proye  their  jii- 
dicia)  ix>wer.    t  forbW  to'  English  h. 

It  is  the  proper  work  of  this  supreme  court, 
to  deal  with  such  delinqoents,  as  are  ton  high 
for  thi^  court  of  the  King's- bench  or  other  or- 
dinary couris.  Against  whom,  through  their 
potency  or  mighty  interest,  common  right  can- 
not be  nad,  it  must  be  understood  in  ordinary 
courts.  And  the  writing  and  printing  of  (hid, 
was  neyer  taken  to  be  a  scandal  to  the  goyem- 
ment  or  to  the  justice  of  the  nation.  For  the 
author  speaks  in  the  persoh  of  the  kingllimself, 
and  tells  us,  that  the  high  court  of  parliament 
is  armed  with  a  power,  able  to  cope  with  aOid 
qu^ll  the  most  insolent  offenders. 

When  the  Great  Judge  of  all  the  earth  c<>fnes 
to  make  inquisition  for  blood,  and  to  execute 
judgment  by  the  hands  of  this  high  court, 

*  The  lofty  looks  of  man  shall  be  humbled,  ahd 

*  the  haughtiness  of  men  shall  be  bowed  down 

*  and  made  low.'  To  discoiirse  of  this  judg- 
ment, win  make  a  Fcelix  (remblf; 

We  haye  often  heard  it  confidently  said  from 
the  pulpit.  That  oUr  laws  are  like  tne  spiders' 
webs,  which  catch  the  little  flies,  but  ih<e  great 
ones  break  through'  them.  Now  it  is  quite 
contrary  with  this  gjreat  cout-t,  this  gToat  court 
encounters  only  with  great  oflfen<rers.  it  is 
like  the  imperial  eagle,  *  Aquita  nun  capit 
^'Muscas,'  it  leares  them  to  this  ^d  other  iii-. 
ferior  courts,  but  ihat  takea  to  task  tlia  <  Ahi-. 

*  malia  Majora.' 

In  that  great  case.  Rot.  Pari.  40  £.  S,  num. 
7,  king  John  bad  resigned  lip  the  prowh  of 
Englamli  to  the  pope,  by  the  hand  of  PahdoK 
phushis  Tegaie,  aud  sordidly  submitted  to  tatra 
^e  crown  at  his  hand  iigain,  at  a  yearly  tri- 

*  "*•?• 

the  reigh  of  oiir  hdbfo  kilig  Zd\Nrhrd  (he 


SfQ,  (ne  peibe  ddndMRu  wH  TtssX  stta  ww  tile  aiK 
rttrs.     iTite  pielaltea,  ilkl'ea, 
and  cOitimeiiB,  resolyed  niai 
nte  aay  other,  c    " 
people  niereof  ftiti) 
« de  eux.'     This  h 

joint  ConsieBt  thei^wn  may  bs  dnpoMd  oC 
This  was  the  higfteit  rewliitlcMi  te  la#,  it 


one  of  the  higheit  pKmits  in  lasr,  ei 
the  lung's  chom  of  aiiabMliviefO«r«f,aMiiis 
thtte  When  the  i»ope  wu  iii  bia  bcigbl.  Aad 
the  Commons  jom  in  the  reaobitiatt,  bsH 
against  ^e  pope^'s  and  k&ig  Jfol(ki*0  fvetwee  ti 
a  ^eqiotic  power. 

Sir  Tho.  Smith,  who  wifc^  aigtacUHfy  ef  ehte, 
in  his  CoBdmonw.  t.  9^  e.  9,  Ibl.  90,  91,  '  h 
'  CodiitSi  Parfiamentaiiia  nosSta  ctt  oaum  v 

<  sohitfle  {wtestatia  ria^'  (taking  in  the  inigas 
the  head  of  them,  aa  it  ought  nrfe  flftJeiHiwO 
this  shows  where  the  rightM  afaMltale  power 
uiider  Afmighty  Oodf  is.  And  «i«(«V  <Nh«r 
Magnalia  h^  (dSs  ta^  « IneertS  Jnris  Conlxv- 

*  ycVsias  dhimunt.*  Hda  riiew*  llheir  Craos- 
oendebt  judicial  ptmtt ;  they  d^termme  dke 
greatest  disanfes  and  doiibta  in  law.  Hkj 
^foutd  qnidAy  dedlde  Ana  depute  aaai  eoBtn»- 
Tersy,  were  it  once  before  then,,  witfaoot  aig» 
nettt. 

Itkis  apjieain  to  be  the  pwper  faaiftfai  of  a 
parliament,  ereo  fi^m  ffver  writ  of  aummeBi 
both  to  Lords  and  Commofls,  (for  tlieydidoiit 
anciently  differ  hi  any  thnig  mcCeiiaS,  as  I  have 
ahmidamly  shewn  already)  they  are  «  De  Ar- 

<  duis  R^i  t^actitam,  et  CaacflhfiD  inpen* 

*  dere,*  here  is  their  couiiielHag  poircr.  Ac- 
cordii^  to  that  cqrihaUe  rttle,  'ttaodomei 
« tttngft,  ab  dmtiibds  tractati  debet.* 

Their  legislative  po^er  is  moat  dterfy  Kt 
out  by  Bracttfn,  (a  judge  in  the  time  of  Hen .  5, 
in  whoae  latter  times  dtir  iOn<ital«ita  wodd 
haye  the  fioose  of  Commons  to  hegia)  I  dted 
him  before;  ^Legis  yigorem  faahet,'  says  he, 
'  qnicquid  d6  Coitsiiio  et  de  Conaensa  Mam- 

*  tom  et  Reipubl.  commoid  8poiisioB«  (anthon- 
'  tfite  lUffis  priscedeftte)  juste  fberftdefioimm 

<  et  apjirobatiiiii,'  5  H.  4,  hom.  11.  The  re- 
<Hnrd  there  oses  too  gross  a  word.  The  Con- 
ittona.  asiys  the  roH,  require  the  fciag,  it  sfaodd 
haye  been,  made  it  theh'  reqpeat  to  the  king, 
and  the  lords  accorded,  ihat  fbur  agiedal  pR^ 
sons  flhould  be  remoyed  odc  of  the  king's 
house. 

Itiia  in  sohi^  a(ft»,  tts  to  tiie  telgn  hf  R.  t, 
would  haye  beMi  tlloiighta  yery  hi|^  presnfB|H 
tfen,  and  a  iMacy  thing  (to  apeak  in  the  Us- 
gtiage  of  the  pulpit,  atid  nresa  too  fkom  a  bte 
Cambr.  Dr.  itUd  a  chaplain  iti  otdloafy ,  If  the 
title  of  the  pridt  may  be  eredited,  bat  said  m  be 

printed  by  tbfe ^-^  of  that  oniyerslttr.  A 

840CV  thing  Widi  their  probne  and  onhalWed 
hands  toOrttume  to  In^dte  in  a  thing  so  si- 
cred.  Thus  says  the  late  (triiitBd  aermea.) 
But  h  Was  a  sacred  or  cdHsecrafed  thmg  in- 
deed In  this  iroU  of  pariiametit  meniibiiod.  Oae 
of  the  foiir  ttqhit^d  to  be  r^bvcd  out  df  the 
kiott^s  houie,  where  he  was  a  ddntestie,  trtt 
iioleiitlnntliekto||^amfcMir«  Andtlwai 
^    8 
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one  of  our  wnMt  aod  lyMwt  sctiTe  Taliaot  kuigp. 

BiU  it  Qiajp  he  lhou|^t  th^  thef»  four  jmr- 

moJM  w^ce  10  fwie  dotperate  Pofiish  jdot  of 

IdUing  tbe  looff,  i»  t|ie'ioar  we  Inkre  h^i^  of, 


Ha^  t|ie  l^ipj  hinuffelf  «iU  miolf  e  thai  ckmbk. 
Tb^  %ob)e  |L|a^  mi  in  noa^prer  tp  ^t»  <jd[e 
«  jkpew  |M>  ca«fe  wbitrefore  tJt^y  ^w^  be  we- 

*  UM%p^  bttt  only  fnr  M^at  they  frere  Jbete^  pf 

*  tbe  [leople.'  And  y^Ath^tmiit  king  cbafioed 
tho^e  fi»ar  to  4^|^  fitHnllis  bon^^  Vm 
pcores  tbev  qo^nfipUUig  ppver, 

I  miffht  enumiTile  a  v^t  iqi|ttitai)e  9^  AlH- 
ini^ia  Miyorm  no  wiaU  Qiea^  tbat  have  10  seve- 
ral ^011  been  pi4f}b«d  19  ^be  net  or  web  of  an 
enquiry  madf  by  ibe  Hi^iise  of  Commons,  wbo 
fish  oply  forfuphgrfater  fish,  soc^  as  we  qifi 
the  pilce,  who  by  ofiprci|[^n  liv^  up^n  tlye 
smaller  ^,  and  devour  fbw*  ^^^  Poimi^ona 
to  that  end  ^  wit)i  a  ipe^  that  b^p  a  wide  ^pd 
large  i^efh,  «|m4^  as  leUgo  the  f)|na)l  fry, and 
<K»nipa8se8  nf¥A6  bMt  those  of  the  taiV^t  s<^- 
Sacb  as  the  lord  L^Mm^r  in  the  time  of  £.  3, 
an.  50,  such  ^  V^fM^  de  la  Pool,earl  of  Suf- 
folk, and  lord  ehancallor,  in  10  ft.  $,  Thpn^^ 
Arundel,  ar^bhiabof)  of  PaDterbiiry,.Sl  R.  9, 
and  such  like ;  Willing  de  ]a  Pool,  ivifx,  ^t 
Suffolk,  j^8  H'  6,  nbo  were  all  impefohed  bj 
the  House  of  Coinmpns  in  several  pajrlianien^. 

And  1  myself  bdve  seen  a  lord'  chief  jostioe 
of  this  oi^urt,' wbU#  1^  wis  kird  c^  jastice, 
and  a  learned  inao,  by  Jteave  from  the  fLowe  ^f 
Commons,  plfafMiHT  before  t^at  House  ibr  t|im- 
aelf,  andesGOsiog  wM  ^^  had  done  in  a  trial 
tbat  came  befool  them  in  tbe  west,  wbe^f 
complaint  was  fns4«  to  the  ^ouse.  And  be 
did  It  with  that  gfsait  bwf^ility  and  revcfipocf!, 
and  those  of  bw  own  profession  and  others, 
were  so  far  bis  advo9ates,  as  that  the  Hov^ 
desisted  Drom  any  further  prosecatioa* 

In  the*  late  act  of  ^3  of  his  now  m^estyt 
for  aa^y  of  liis  royal  penwn,  there  is   a 

Jiroviso  fi)r  the  ivir'ntf'  of  the  just  a^tiept 
reedom,  and  the  privuege  of  either  of  toe 
Houses  oif  Pj^rliament,  or  any  of  their 
members,  of  deiuitiDg  any  matteps  or  bpsioeas, 
which  shall  be  debated  or  propouofl^  in  either 
of  tbe  ss^  Hoosest  or  at  any  conferences  9T 
comnuttees  of  bp|h,  or  eilber  of  the  said 
Bousep;  or  toucibing  tbe  repeal  pr  alteration 
of  any  old,  or  the  preparinf^  any  iiew.if.wj|; 
or  the  Bodrt^eing  of  any  public  grievaoc^.  I 
observed  but^w  outof  Trewinn.  Case  in  tbe 
Xjd.  pier,  tbat  tbe  judgipent  of  tbe  Ho^«e  of 
Coipmons  in  a  ^ac^  of  i\^  privilege  of  tbat 
Uoiisffj  in  tbat  report,  U  cailed  a  judgm^t  of 
the  moii  bigb  court  of  parliament ;  which 
proves  they  iire  i^^t  withopt  a  judicial  power. 
3  U.  a,  sir  Rob.  Cott.  Abr.  fol.  ^74.  Tbe 
great  case  betwfei^  the  earl  of  Warwick  and  tbe 
earl  Marshal  for  precedency,  fol.  676,  was 
de^eriyio^  by  tbe  king, « By  advice  and  con- 
sent of  tbfr  LiM^s  asd  Commens ;'  &n(l  yet  one 
would  bav^  thought  that  a  case  oi  precedency 
between  two  peeif  vbouM  b^Tf  ba«n  a  pfecu* 
liar  pf  tbe  |4im. 
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In  tbacafafl)f4  fi,  7.i|itbay«(rbookB,fpl. 
4,  abo^t  veversipg  of  Atlaioders,  it  is  advised 
to  ^.tbejqdges,  thai  those  knights  and  others 
of  the  House  of  Commo|iB>  should  not  sit  in 
(he  ^as(^  till  |lvB  act  loir  reversal  of  their 
AttiW9(t^  mene  pmvwd.  And  the  reason  ia» 
tM  i^  ip  i|ot  dwrewen^  that  soeb  as.  were 
attfUAt  sllQ^ld  be  jwlges.;  (9^  it  nguight  have 
been  added  in  their  own  case)  so  that  ntlaiPtJMf 
.by  bfUy  or  r#!n«ing.#$t»mieni,  tbavgb  bv  bin, 
in  moat  prnpeifly  a  judicial  a^,  and  tb^ 
■nembera.of  tbip  Qoi^ff  ConMnona  are  a«« 
Jmowkdged  to  be  jo4i^  in  tbat  cose  by  all  tbe 
judges,  and  by  tbat  statpla  of  6  H.  a  0.  >^. 
which  I  mentioned  b«ftva  to  fuiotber  pmrpqKp» 
the  JonrpiiLof  tbd  flpqee  of  Gammons >  ^led 
a record. 

I  have  fomierly  ote^rved,  but  to  another 
purpose  too,  that  t|p^  writs  pf  sttrnmoiia 
anciently  for  .elsctnig  knight^,  cMieena  and 
boi^fesses  tp  p^i)iamei^  4^  direct  them  in  their 
. duty,  that tbey  iv?re tp meet'  ad CoiywleDduyn 
et  consilinopi  unpendfre,'  thoogb  of  late  years 
this  has  bew  PpUt^t  V^i.  w^w  tdrapl^ge  «s 
m^en  of  it 

M  Oft  ip  <be  Q63(t  p|«(^  ex»ipm«  nlietfier  tjlpe 
ipatters  ^^4  in  this  p^s^  by  tbe  Vovtte  of 
CpmpA9m&be  w^rrapted  by  tbeae  powers  of  tbe 
narliauen^  iM)<i  ba^^  beaii  dpne  i^tpumuaiioepf 
ihose  powers. 

^  up^  qmtpiliiPBb  wa^Ml  And  Hm 
bl^vp  doop  ipolbi^g  W  Vfb4t  tbey  bid  a  ftpll 
P9W4^  t<i4o,apd  wbatigagnepi^to  tbelsir 

It  isa^  fpftb  in  tbe  pka,  (ania4QUtM  1^^ 
tbe  dawMrr^r*  but  we  m  know  i|  to  be  triK) 
4pit  Uier^  wi#  Ml  bonrid,  devilish,  apd  P^pisn 
plot.  TbeerciMryat^wbicbtandttieBiiarob* 
log  of  it  to  tbe  mMoHi^,  ap^ilisGpveriiw  all  tbe 
aooonjnM«e^,  was  <  l<}4!gfl^m  ArdHnm?  aqd  lit 
did  *  R«0wab  #t)iMVP  wyiH  mciaUter  |«p- 
gere,'  Ko4(|rdj#g  t»  tU  Witt-  of  sqmn^ma  to 
p^liamppt. 

For  |ha.pMf^tf{l«  «P  tbe  4eaig|i  of  it»  fiz.  b> 
ki(l  tbe  k^g*  .dd(y,  To  subvert  the  g«|v^a- 
ment  and  tbp  l^ws,  tosuppre^  tbe  trne.xf- 
lf|ri^  .^d  10  dMtr^v  tbfi  proA9s<w«^it. 

The  plea  sbow»,  tlyit  oa^  gr^^  lord  wpa  eoip  - 
Tfate4  af  it  by  iqipit^ob^ient  of  thp  Coma|ons» 
^  att^ntfia  Mpiq^  tbe  Lords.  Tbp  kntf^s 
speech  shows  there  w«#  ^P9A  of  further  pn^HJryy 
find  tbat  it  wM  Pot  as  ye|  tbpiroMgbly  donof  nor  - 
himself,  nor  the  Iwo  )lpil969  »9^^i  atid  the  kiqg 
cbar^efs .  both  Bon«ef  to  make  an  impartiai 
epquiry.  Tll^n^ortl  icnpart^l  imports, .  thefe 
might  be  some  great  peraons  conpemedt  that 
mjigbt  be  4^pt  to  1^  f^v^iured. 

And  the  plea  shows  that  both  Houses  aaik>i«l*' 
iugly  made  a  strict  ^d  impartial  enquiry  ^tpr 
tbe  coDspiiacy. 

All  this  appears  plainly  to  be  the  proper  w^^ 
of  a  parliament,  and  bis  majestv  himself  was  pf 
that  judgment,  and  charged  them  to  do  tbqir 
duty  in  it. 

And  the  enqttiry  is  the  mo&t  proper  lufwmM 
of  tbe  flonse  of  Commona. 

fpr  ^  lyaiofttbiy  urt  fomno^ly  f^M 
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The  Grand  IiM|oait  of  the  oatioBy  tbeogh  air 
Robert  Filmer's  bold  wri^g  temw  them  so  by 
way  ofdiminutiou  and  oontemot,  (aa  if  enqimj 
were  their  highest  wodk).        '  '     #     ' 

This  enquiry  of  thcin  m  nivtmuy  m  a  mb- 
aervieney  to  ail  the  aeveral  high  poiwen  of  that 
higfb  court  Namely,  in  order  to  tlietr  legia-* 
latnre,  or  to  the  exercise  of  their  power  of 


Conrti  that  have  power  of  Oyer  and  Ter- 
miner, and  to  punish  great  and  eoormons 
crimes,  are  stfH  by  their  commissioners  armed 
with  a  power  of  empannelling  grand  inqoests, 
to  make  enquiries  in  order  to  thdr  exercise  of 
their  power  of  determining. 

Pr  it  may  be  in  order  to  their  counselling 

'  power,  for  removal  of  great  officers  or  farorites, 

whereof  1  have  given  an  instance,  and  the 

parliament  Rolls  and  Jonmals  are  fall  of  them. 

Bnt  still  they  fint  make  enqniry.  They 
euqufae  among  themselves,  and  every  grand 
jnryman  by  bis  oath  is  to  impart  his  know- 
ledge m  any  thing  material  to  his  feltows.  Bnt 
the  most  effisctoal  enqniry  is  most  probably 
from  without  doors ;  and  without  such  enquiiy, 
things  of  great  importance  may  lie  concealed. 

And  the  defendants  plea  riiows  some  good 
effect  of  that  enquiry.  I>ivers  were  convi^ed : 
and  one  Thomas  Dangerfield  delivered  in  an 
Information,  and  that  upon  oath,  and  first  to 
the  Xiords'  House,  so  that  it  did  not  begin  with 
the  Commons ;  but  if  it  were  so  infiunous  and 
maliciona,  why  dkl  not  the  Lords  reject  it,  and 
commit  the  informer  and  punish  him?  Mo, 
they  received  it,  and  entered  it  of  record  in  their 
Jouraal.  The  reason  was,  it  was  done  in  a 
course  of  legal  proceeding,  they  oonid  not  re- 
ject it,  being  the  proper  court  of  justice  ibr  a 
thing  of  this  nature.  And  the  king  had  given 
it  them  in  charge  to  enquire.  Nor  do  fliey  by 
receiving  of  it  five  it  any  oonntenance  or 
credit.  Then  why  should  it  be  so  heinous  a 
thing  in  the  House  of  Commons,  more  than  in 
the  Lords  P  Let  us  remember  still  they  are  but 
one  body ;  and  though  tbeyeever  themselves 
ibr  their  better  dispatch  of  their  great  ailkire, 
and  dWribute  the  work  amongst  them,  yet  the 
power  by  which  tliey  act,  is  entire: 

But  Why  shouM  any  man  divkle  and  sever 
tiiose  that  are  entire  P  It  concerns  theLonIs 
equally  with  the  CommoDS. 

But  how  comes  it  to  concern  the  Speaker  of 
flie  Commons  so  highly  above  the  House  itself, 
wbb  acts  mei^  as  a  minister,  and  by  com- 
mand of  the  E^ose ;  but  that  I  reserve  for  a 
point  distinct. 

But  perhaps  it  may  be  allowed,  that  what  is 
done  by  either  House,  in  receiving  Danger- 
field's  Information  and  entering  of  it  in  their 
Journals  is  parliamentary  enough.  But  the 
offence  and  scandal  arises  first  upon  the  pub- 
lisbfng  of  it  in  print.  Now  a  word  or  two  to 
that. 

Let  us  consider  how  public  this  information 
of  Dan^;erfiekPs  was  before  the  printing  orit. 
It  was  made  very  publk:  by  being  delivered  at 
the  bsc  of  the  Lords,  the  Ingh  eourii»f  parlia- 
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meat;  and  indeed  ail  oooitaof  jostioe o^t  fa 
be  open  and  of  easy  resort. 

Tne  Information  of  DangerfteM  is  first  made 
a  record  of  that  cooit,  and  ton  oomt  of  record 
any_penon  may  resort,  as  sir  E.  C.  toils  ns  in 
hisPrefimtotheSdR^.and  that  itwastbe 
ancient  bw  of  England,  and  is  no 
a  general  act  of  parliameat,  46  E.  9,  e. 
though  a  genersi  law  is  not  in  the  pnnted  bosk 
of  Statotes,  as  I  observed  of  another  generii 
and  nsefid  act  of  pariiament  before  (however  k 
comes  io  paBB)in  that  actoP96  E.  3,  the  Com- 
mona  prayed  thstt  a  record  of  wfaatsoerer  is 
done  m  the  long's  court,  ou|;ht  m  reaasn  to  re- 
main there  for  perpetual  endence  for  aH  per- 
sons. And  they  complam  that  of  late  the  coort 
had  revised  to  suffer  die  people  to  search  aad 
to  have  exemplifications  for  evidence  agaiost 
the  king  or  to  his  disadvantage.  Thcicfofc 
they  pray  that  search  and  exemolificatioD  be 
made  to  any  persons  of  any  record  whatsoever, 
though  it  concern  the  king  or  any  other,  aad 
make  against  the  king  or  any  other.  And  the 
answer  is,  *  Le  Roy  le  Toet* 

Bnt  then  it  was  made  more  public,  bj  beii^ 
ddiveredinat  the  bar  of  the  House  of  Com- 
mons, wludi  ought  to  oonaist  of  about  500 
members,  who  are  supposed  ta  come  from  sQ 
parts  of  the  kingdom :  so  that  this  waa  made 
very  pidrficy  bmre  this  publishing  of  it  in 
print. 

Let  me  observe  bytbe  way,  that  this  author 
of  the  information  ^omas  Dangerfi^d)  was 
not  sent  for  by  the  House  of  Commons,  but 
fbr  any  thing  that  appears,  apniiea  himself  to 
the  l^nse  of  Commons,  as  he  bad  bdbre  done 
to  the  Lords,  of  his  own  ao^rd,  so  that  this  is 
far  fVom  malice  or  ill  design. 

The  Commons  order  it  to  be  entered  in  their 
Journal,  among  other  inibrmatiotts  that  bad 
been  given  them.  And  b^des,  they  order  tbis 
and  several  others  to  be  printed. 

The  offence  and  scandtd  is  supposed  by  Hh. 
Attorney's  infbrmation  to  begin  here:  what 
need  was  there  of  printmg  it  P  I  wish  we  coM 
hear  the  House  of  Commons  answeting  for 
themselves  to  this  point:  they'  could  (it  may 
be)  give  a  better  account  of  it,  and  a  sufficient 
reason  for  the  printing  of  it.  But  let  it  be  ob- 
served, they  barely  cause  it  to  be  printed.  Thev 
do  not  give  any  attestation  or  credit  to  it,  bet 
leave  all  that  hear  or  read  it,  to  judge  or  beliere 
as  they  think  Bt.  They  do  not  make  it  their 
own,  by  printing  it  without  mention  of  the  tnw 
author,  they  sliTe  it  the  Information  of  Thossu 
Dangerfield,  as  indeed  it  vras;  they  do  not 
adopt  it  their  own,  as  they  had  done,  had  the/ 
Meft  out  the  name  of  the  author. 

Nay  the  author  himself  had  delivered  it  in  i 
course  of  justice  and  in  the  highest  court  of 
justice,  i.  e.  before  the  Lords  ra  jpartianseat. 
If  it  were  a  libel  and  shinder,  why  did  the  Lordi 
receive  it,  and  cause  it  to  be  entered  of  recmH 
as  they  did  ?  Why  did  they  not  rather  rejeA 
the  in&rmstion  and  punish  the  author  P 

If  it  were  no  crime  in  the  author  to  deliver 
it  to  the  Lords,  were  it  true  or  fiilie»  why  sbosM 
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it  be  a  crime  to  print  it  as  Mag  his,  and  wNb 
his  name  ? 

Whether  the  matter  of  that  infoftnation  were 
true  or  ialse,  yet  what  is  done  hy  the  floose 
of  Commons  and  hy  the  defendant  as  their 
Speaker,  is  ail  true,  that  is  that  Thoraar  Dan- 
g«ffield  had  drawn  np,  and  was  the  author  of 
sach  ittfbrma|ioo,  and  this  was  true.  By  the 
statutes  that  jninlsh  the  reporters  of  iaise  news, 
the  penaity  is  hut  imprisonDoent,  till  the  first 
author  be  hrougfht  forth,  and  that  is  done  in 
this  case.  fSee  the  Ist  St.  in  such  eases  of 
reporting  false  news,  tiz.  W.  1,  c.  S4,  the  re- 
porter is  only  to  be  imprisoned  till  he  have  found 
out  him  of  whom  the  word  was  moTod.  So  is 
9  R.  9,  c.  5,  the  Stat  De  Scandalis  Magnatom. 
So  is  12R.  S,  c.ll.  Dier,  155.  The  lady 
Morrison's  case,  Grok.  Jac.  16S,  but  more  iullv 
in  Marshe's  adtions  of  slander,  fol.  19,  SO.  If 
ftn  action  of  slander  be  brought  for  reporting 
what  another  had  said  rianderously,  the  plea 
in  his  declaration  must  aver  that  A.  did  nsTer 
ao  report:  the  defendant  may, plead  that  in 
truth  il  J|id  so  report,  and  it  is  a  good  plea,  by 
Tanfiald.  Leonard's  Rep.  1,  p.  987,  in  an  in- 
dictment upon  the  stat.  of  W.  1,  c.  33,  and  2  R. 
S,  c.  5,  for  reporting  false  news,  it  was  found 
Mia  vera  as  to  the  defendant's  reportin^^  the 
false  news,  bat  as  to  the  *  maliciose  et  seditiose, 
*  f  gnoramus,'  and  the  defendant  therefore  dis- 
charged.] 

The  author,  is  atrouched,  and  his  name  is 
printed  with  the  information,  and  it  is  upon 
record  in  the  Lords'  Rouse,  and  he  in  person 
did  present  it  to  the  Lords. 

Besides,  if  there  can  be  any  just  reason  or 
occasion  assiflfned  for  the  printmg  of  it,  it  shall 
never  be  ascribed  to  malice  or  ifi  desifp,  and 
ivitboat  miflice  alledged,  this  information  lies 
not.  N^r  can  a  thing  so  dishonouFable  as  ma- 
lice and  ill  design,  be  decently  or  justly  oon- 
cetTed  or  objected  against  so  great  and  grave 
an  assembly:  Why?  It  is  the  body  of  the 
whole  nation.  And  can  a  whole  natwn  be  in 
reason  suspected  to  harbour  malice,  and  to 
bare  a  design  against  the  common-weal,  that 
is,  against  themselves  ? 

There  may  most  probably  and  justly  he  this 
in  the  case,  to  induce  the  pnnting  this  narrative 
or  information  of  Dangerfield,  The  plot  was 
Tsry  desperate  and  dangerous,  it  was  not  yet 
folly  discovered'  and  ^searched  to  the  bottom. 
Thev  were  commanded  by  the  king  to  search 
further  into  it.  Besides  it  was  the  proper 
work  of  the  Ifoose  of  Commons  so  to  enquire, 
as  they  were  the  grand  inquest  of  the  natkin. 
Here  was  one  positive  vritness  already  that  had 
sworn  to  these  particulars,  before  the  highest 
court  of  justice,  where  the  great  persons  con- 
cerned in  it,  sate  themselves  as  members  of  the 
Lords'  House.  But  one  witoess  ak>ne,  though 
it  were  sufficient  to  make  an  aocusation,  yet  it 
was  not  enough  to  make  a  conviction ;  in  hiffh 
treason  the  law  requires  two  at  least.  The 
House  of  Commons  Could  not  in  duty  and  con- 
aoieoce  to  the  king  and  kipgdoOi  pus  it  by  or 
J«t  it  sleep. 

I 
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Ttim  lBftnMtk»f  tboogfa  hut  fiom  one  man, 
might  poirihly  have  given  couiage  to  another 
person  or  more  tfenm  ene  to  testify  to  the  same 
particahtfs,  if  there  were  any  more  that  knew 
thein  to  he  true,  who  were  unirilliag  to  be  the 
first  in  the  discovery,  not  knowing  but  they 
might  stand  singly  in  it:  hut  finding  the  dis- 
eoverjf  already  made  and  sworn  to,  might  then 
think  it  their  duty,  end  he  encouraged  to  ap-  ' 
pear  ak»  in  it,  when  it'  might  probMy  be  ef 
eflect  and  amoui^  to  a  legal  testimony.  The 
difficulty,  and  the  danger,  and  discouragemeol^ 
lay  upon  the  first  mfonner. 

This  consideration  might  induce  the  House 
of  Commons  out  of  a  sense  of  their  duty,  to 
make  a  further  anS  impartial  enquiry  as  his 
majesty  had  commanded  them,  to  make  it  yet 
(if  possible)  a  littie  more  public  in  order  to  a 
fuller  proof:  and  priDtiog  is  but  one  way  amo^g 
miemy  other  of  puolishing  or  enquiring  into  any 
matter.  And  of  late  years  enquiry  by  printing . 
has  been  a  most  frequent  practice,  and  wn 
meet  with  it  every  wedk,,  andjt  is  become  the 
most  ordinary  way  of  making  enquiries,Vhich 
run  into  all  parts  of  the  nation.  And  the  print« 
ing  of  public  proceedings  at  trials,  has  been  ge- 
nerally of  late  practised  by  the  courts  of  la#, 
or  by  the  judges  of  those  courts,  or  by  the 
chief  of  them. 

But  what  has  made  this  Infiirmation  of  Dan- 
gerfidd's  more  puUie,  than  Jfr.  Attorney  Ge- 
neral's preferringthis  Information  against  the 
defendant  Mr.  Williams^  for  causing  it  to  be 
published  in  jirint?  Had  it  not  been  thus 
awakened  agam,  it  might  have  slept  in  aSenoe, 
and  have  been  buried  in  oblivkm.  Taeitns  tiie 
Roman  historian,  tells  us  in  his  Annals,  in  the 
life  of  Nefo,  of  one  Fabricius  Veieuto,  who  was 
accused  for  uttering  rianderons  speeches 
a|^nst  the  lords  of  the  senate  and  against  the 
pnests,  in  certain  hooks,  which  h»  termed 
Codicellos,  which  in  our  dialect,  is  the  sane 
with  libels  or  little  hooks.  Nero  would  ha? a 
the  hearing  of  the  cause  himself,  and  he  was 
convicted  before  him,  and  was  condemned  to 
exile,  and  his  books  were  sentenced  to  be  burnt. 
Tacitus  observes,  that  before  this  sentence  finr 
the  burning  of  the  books,  there  was  littie  notice 
taken  of  tiiese  books,  and  few  there  were  that 
read  them :  but  when  once  it  grew  das^gerous 
to  read  them,  then  they  vrere  much  sought 
after.  .ButthcTery  opemngoftbat  InfiNrma- 
tion  of  Dangerfield  here  in  this  mat  court, 
and  in  so  grnt  an  audience,  which  vras  of  ne- 
cessity, and  occasioned  by  Hr.  Attorney's  In- 
fiHmation  that  recites  it,  though  Mr.  Attorney 
never  intended  this  ill  consequence,  hath  made 
the  matter  of  it  as  puhho  as  possibly  can  he. 
And  it  must  be  observed,  that  it  never  yet 
came  so  fiir  as  to  a  triti,  nor  to  have  an  igno- 
ramus found,  much  less  to  an  acquittal  modo 
i^itimOf  in  which  case,  according  to  the  opi- 
nion ef  some  judges,  an  action  of  conspiracy. 


or  upon  the  case  for  a  slander  vHH  not  lye,  as 

not  being  ripe  for-  it  till  an  acquittal :   by  the 

veaaoD  it  is  not  rsidy  for  an  Infomatioo, 
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iptilica  ffan4 
the  poirer  tnm  of  a  [ 
la  aiHiwr  to  vbieb,  I 


diebMintnlveolf*  B/Umi 
c  6, 4be  long  fiMtt^  tel  « Ddl 
no  h^h  or  mat  mae,  Qfon  pain  of  frieionf 
fi>rfieitqrfy  tfifltarb  dectioos,  bot  f  lectioni  onght 
|o  be  fre^.  Tbe  like  may  be  obsenred  io  the 
itatttte  of  W.  1,  c.  35» «  i>e8  bautes  bommes/ 
&€•  And  the  greater  tbe  persons  are,  if  they 
are  in  tbe  rank  of  lubjects,  they  most  be  sol^ 
ject  to  tbe  king'a  laws,  and  they  are  the  more 
prooer  for  the  undertaking  and  enoonnter  of  this 
nm  coort  It  will  not  be  *  Impar  pongre^sns.' 

I  cited  before,  the  Mirror  of  Jnstice%  c.  1, 
'p«  9,  where/4t  ii  said,  that  parlianients  were 
ordained  for  to  hear  and  determine  in  such 
)^ongf»  tod  against  socb  persons,  especially 
against  whom  otherwise  common  right  cannot 
be  had.  I  will  ^ite  no  historians  to  prore  what 
|i»t)|  been  done  ip  antient  times  within  tbb  very 
kingdom,  of  this  nature  against  the  highest 
■ub|ectB.  I  will  keep  still  within  mv  own 
Mfaera,  and  oite  mm  b«t  aollioiitiee  in  law. 
And  eo  keep  myectf  in  tha  <ray  that  bfitnga  to 
■ie,«MlaodoiM,  1  an  imdartiiepMiteeiMWL  of 
<hii  oamt  and  of  the  ki9,  nod  may  rely  upan 
(he  MffiMnMsea  of  ikat  tlfsfl  proniw,  '  Be 
wilkeep  thM  nail  thy  vayp.'  TbemflOMtbc 
■niMfiit  of  MTMM  IB  doing  jueliea.  The 
great  Jodgeer  all  dMwierldgifei it  Mamie, 
•ad  bkopelf  gites  the  emaple,  <  God  is  no  ve- 
speeter  of  persoM.' 

The  king  waa  piffessd  to  charge  hslh  HnaieB, 
la  «Mke  a  sirietaod  impartial  eoqaity.  1  dmll 
afiletaia  anthonlieB  in  law,  that  came  to  this 
pekit  Tkafint  ii  inaaMefabrotheraBdkeir  ap- 
parent  tea,  and  of  a  peeaon  that  did  aAer  eno* 
coed  in  ike  cvowii.  iCing  Rickoffd  Ike  Isl  in 
his  Magna  Curia.  *  petiit  eibi  Judiemni  ieri 
do  Cemito  JohanM  fimlreano  qai  aeotm  .ftdeli- 
latem  qvam  ei  jotaivevat,  Feedus  Mntim  aun 
aum  iannioo  aao  Bege  Fr—oiaa  inieral.'  That 
iWMlkaeBuics  ahaffged. 

It  nay  poenMy  he  obfaotod  that  the  king 
Wneelf  oenpiaiasd :  True,  hut  he  compAaioe 
to  the  pveper  judicatnre  c  This  proTea  their 
power.  Haai^8Aigomeats6rBiBkopeyfi>l.ao. 

But  what  dkl  the  higkoMct  do  upon  ilMit 
eenplaiBtr    Tbe^  proneunecda  resyaevere 

afrr 


dntr  Tbey  pronodneeda  resyaevere 
le,  tbeugh  it  were  bat  n  tke  Mtare  af  % 
preeawto  make  hin  ^Ffv,  and  an^ 


Md.  Tlt«  of  Hen.  (U.  f  or .  <Tke  Lanli  mder 
or  atKudga,  tbat«f  ieba  aari  of  Maraton  4id 
Mt  nppear  wMda  4p  days  after  eunHwns, 
^  Judtoat emit  Canilan  Jekanien  denrenian 


Begnon.^ 

Cet  «M  fpnenbsff  ym  of  a  itiai 
WgkirMia,  aad  (kafattaatafm 


AahiwtM.  Ci>o|Bpt4inpi.^C«iito.nkis 
Chapter  of  the  Coort  of  the  King's  ksih.  la 
#  aaee  nf  ^CWpm  pm  Vmam.'  Whidden, 
fM  ¥'lhr  jmlgaiaf  Ike  oegfft,4ated  a  caee  that 
4idbimpiMi  m  tke<i#a  elf  Ceice%i,Ck.  J.in 
Kmb  nwgp  Pfkiwr  H«4»QnMwnc^PMined 
|bf  pnnpeef  Wa(w(wk^  waaaftaiwndsoar 
king  p.  tbe  #tk«)  4a  pfifon  fiir  anAmiraniM  to 
afray  a  pniaaer  finn   tka  kv  efme 


JUng'y-hnpck,  and  tke  pnoop  h^nhlY  aanmit- 
ted  aiHl  iriiil  t<)  pmN^  nad  il^  kiy^E  fcamv  of 


ir,aa«iiiendeda. 

iftha»ngVbffpcb,1      

tn  thntkwk  nMMli  mkl  «Mr  ••  kigk,  bow 
nw^b  nam  the  highest  po^rt  of  the  icakn, 
frkai>e  the  king  iito  n  the  aaakatkn  af  his  pfb, 
nndismbif  greptmtspkpdor?  Tke  king  ia- 
dead  ie  pnanoMd  in  law  tp  ke  in  tkis  eowt, 
wbiob  m»kei  the  atiie  frf'ite  proo^edinga  lo  be 
*  Conn  lUsni'  Md  mm^^  nor  kiijpihafe 
kern  mid  to  have  ei^hfie.  Bu^ikeiangbiB 
hio  high  couitef  pariiamepi*  *  pyfiwnwitiiw/ 
na  B.  8,  one  of  the  kigkmt  and  ^Mvt  rqie- 
dntoaf  enr  kinge enid  in  tke caee  af  FfrnK^ 
(wkiok  I  cited  bf  fpfe  to  another  point«)  Thet 
ke  wee  inlpniifd  ky  kif  JMd^fp,  (who  weteall 
than  prawnt)  tkal  he  .in  m  tana  nkind  so  high 
in  hiaetoto  raynl,  fie  in  the  timeof  padiano^t. 
Tkeaifweaowidnrthapemnwhnili  theCk. 
if.  a«eooign ^amniiltod.  Op  waa^nontiannig, 
settled  fixed  heir,  and  then  prince  of  Wat^^ 
»rkaia  chair  Mw  atandf  v«qMt  n  the  l^vds' 
Haoee  in  tim^  of  perbum^nlt  nnd  ^Tierw^Mda 
thk  pripoe  ef  Wnles  proved  a  renowned  kit^- 

*  Nescit  Imperar^  %^i  ncacit  ohiemperere.* 
Tke  fiecndSeriptnreB  teU  «e,  /thai  the  •  heir 
difl^reth  nelking  frfHUx  a  aervani.'  I  o^y 
m^  eleo  ftop  a  siUi^eat,  *  ipotil  the  tine  ap- 
pointed eflka  Father,'  Gal.  di  1,3. 

What  wenkl  the  author  of  the  Sernen 
ptaaahed  befiM^  tk^  P^treFsitjr  hate  ng^  in 
theie  oeeealkt^  I  beta  ailed  ?  He  wanM  kave 
nailed  tken  amrarrantoUe  p>n^4ing%  aad 
iroold  kave  eiimed  tknt  U19  pemoM  tkos  pia- 
iseeded  agniMt,  were  tooeaand  to  he  tooraed 
wkb  enah  nnhnUownd  heads.  Thia  hath  beea 
the  bold  language  from  the  pvlpit  nod  the  pms, 
if  the  title  of  the  keokba  true  fmn  n  Cambr. 
0r.  <  CMktos  pinf iBepinnis  fMi^  que  ml  nisi  kiiie 
<eiiadetetju8tnn.' 

And  tko  notbar  while  ke  iim  gpiUy  af  gnss 
iettsry  en  IkeaM  hand,  wee  not  afraid  to  ran 
into  Iha  other  estrone,  af  speaking  aviJ  af  dig- 
niliea  an  the  atker  kind,  of  ^m  of  tke  thrte 
asletoe  of  thefeehB,of  thecepraeentoliTaaf  the 
great  body  (whereof  lie  hims^f  nnkea  but  a 
•mall  UHaoMuderahk)  nton).  [So  oaHed  1  Elis. 
a.  9f  4  H.  0,  €.  ^  the  Hofua  «f  Comown 
aaHad  tke  peMnvakle  House  in  the  Petii^i^ 
Bu!h.  teade^  which  is  part  of  tke  net.] 

We  knew  tiran  eertoin  and  undoubted  histo- 
riea  of  our  awn,  that  m  the  tine  of  king  U.  8, 
in  the  aooeuat  of  the  law  than 


tbe  priBM  of  Wales,  and  yet  but  an^eetoof  the 
kng,kava  baenkougkt  to  triai»nnd  tk%t  before 
leeds  a^tofwwioperi;  and  hnwerar,  in  aiker 
air  caeee  night batery  knedyyciit 


I  shall  te  feri^,  ftz.  Tb«t  honker,  the  luatiaiB 
ctmrgH'ifl  tie  ^tiirMy  SMertiPt  Ipfermsiiott 
are  utfl  to  %i^  imauted  to  the  ifefettritoili  in  tbit 
one:  bebcio^Mil  the  miMMer  t»r  tti<yilUi  af 
the  Hoo^e,  and  acting  only  by  their  onMr.  He 
is  freqneaiff  in  4ie  j^rKaitiept  tee&tdB  $9J/^ 
the  iwHithr  of  tli«  If  dtne  wiioee  speaker  he  ii. 
Mr.  Hak«\M  ill  hrt'VkeatifliPorParUameiito, 
Ibl.  tea,  anKMigthc  t^aUl^gne  el^Speakert,  be- 
gfna  iHtb  FVtras  &e  Ulettiitf.  #be«i  b«  luake^ 
Hpcaker*  44  H.  Sg  of  the  H<Hiie  m  CkHttineirtr, 
atkl  be  cttes  the  register  ef  SI.  iUbaiM  fef  it, 
fbl.  1^,  trhere  it  is  eairf  that  Piinia  dIeBiCrMiDt  • 
fbnl  Vioe  totias  ooim&anitatiy eemeafdl  teethe 
jQa^tBaoC  ef  baorahaient  of  Aoanorar  de  YneMe 
fafeshop  in  Wiacbester,  ami  sir  Reberf  Cofton 
ttfi'emi  win  Iff.  Hrfketf en  h^  tbia jmhbI.  '  Mr. 
Pryn  m  hit  preface  te  Mr  ftobert  V6»tm'$  Abr. 
ia  of  ao  opimoft  by  IkHfrteff,  that  <  toto  eottmflv 

*  oifas'  sigfaifles  the  whole  Kttii>iHii|gfe.  Rat  it  ap** 
peai9  by  toe  boay  of  nie  fetter  there  wnttiBiti 
that  *•  eomittonifas'  is  dhttiDguiaAietf  fvott  the 

*  arajores.*  Shr  Rob«n  Coftoa^s  Abridgement, 
e  ISf.  9,  fbi  13,  Hi  the  viptier  pian,  it  is  said,  the 
liortls  and  great  tteo  by  the  motftb  of  sir  Beary 
Baamliont.  Mr.  HuceweH  io  hi)9  af^esaid 
*]^reatilie,  speafciog  of  Willtaai  Trffsaelf  says, 
the  ComOMMrs  aiiM^eieJ  by  his  ttoath :  IS  £. 
3.  9  R.  3,  mimb.  16,  sit  Rdibett  Cottoa's  Abr. 
fM.  If  4.  The  CoimaoDS  tetofl»  their  Answer 
to  Hie  inog  by  sir  ,hkiiies  PfdiwriDf  their 
Speaker.  17  R.  3,  numb.  17,  sir  R.  Coft.  Abr. 
953,  The  kiog  adtisnigt  with  the  Comtnoas, 
coDcerabdg  a  peace  with  France,  return  their 
Answer  \^  air  John  Bnss^  ibeir  Speaker. 
Mr.  Haktosrell  in  his  book  before  cited,  ibl.  905, 
7  R.  4,  Says,  that  sir  John  TiptofI,  while  he 
was  Speidcef ,  signed  snd  sealed  the  deed  of  en- 
tsffing  the  crown  with  Aese  words,  '  Nomine 
*  totins  couNnnniHrtfs.' 

Mr.  Hlsing  in  his  Treatise  of  PkrKanients, 
fol.  11^5,  tells  OS,  that  whst  was  spoken  by  tlie 
Speaker  is  entered  in  the  rolls,  a»  spoken  by 
the  CointtiouB. 

Bot  hdbe  what  is  done  by  th^  defendant  to  be 
bis  proper  acting,  yet  he  acting  only  as  a  mi- 
nister and  servant  to  the  his^h '  cotnt  of  parlra- 
meift,  tQr  the  ordinary  roles  of  Taw,  in  cases  ^ 
officets,  he  is  not  suable,  nor  any  way  punish^ 
able  for  it. 

This  is  resolred  in  the  conmess  of  Rofhind's 
case,  6  Hep.  54,  and  the  same  case  liVearise  re- 
ported in  Moor's  Rep.  765.  That  an  ofllcer  anr 
minister  eteciittng  process  which  is  erroneously 
awarded  (as  where  a  capias  is  awarded  against 
apeer)mofficeristobee3tensed;  forhenmst 
not  dispute  the  authority  of  Ae  court,  bnt  obey. 
And  in  that  case  the  secondaries  of  the  Comp- 
ter, and  the  Serjeants  in  London  were  excused 
•nd  hcfh^'nol  gml^  of  any  oifenoe. 

So  in  the  case  of  the  ifarsfaalsea^  10  Rep. 
76,  Where  the  distinction  is,  If  the  court  hare 
a  jittiicHcti6ii,  tb«  ofiieeriBtBSOsnedllioagh  the 


turn 

pMoo»  bi^  aMMbttg*  '  iM  jMMI  JMRtif  tH^ 
'  fiiod  ftaerttf  aM  vidHor  doto  mato  lediSM 
"^  ^aia  pawtra  oacgisa  esr.' 

Keilwey  CKK  *  hmIw  by  BMdltel,  and  tiM 
lard  Dier  itr  Trewimiarrs  Casei  M.  60,  b. 
Wbens  a  w»lt  o4^  privilege  hi  case  of  a  parfia^ 
BSeni'ilMMi  anvvtod,  in  mnted,  where  H  eaghc 
not  to  be ;  and  tli«  sheM'  Yj  virlutf  ^  Ml 
wrtydieohaigerf  the  pevsan  atvestod.  Yet  tbe 
sbevi9(saifhthai  erisoy  is  net  ehivgeable  i*  atit 
aeioil  M  Ads  t  '  Fsiretfe  neosssa  Ml.*  Whal 
ilias  ascessHy  ia  we  may  see  in  that  case  of 
T^wiaaanTi  Dlerlb^  ei,  ^  mod.  if  the  sheriff 
refMsetodkeoittoihewrlt.  Andaaalhir  wan^ 
ing  to  sberifls  and  other  officers,  not  to  resist  Oi^ 
disobey  the  commanda  and  ardets  af  the  House 
of  ConHMUs,  the  loid  Dier  mentians  what  pth^ 
nishmant  waaiaflictM  upon  the  sherifik  of  Lon^ 
don,  in  the  ease  of  €9ea.  Ferrers*  They  w«M 
ooaBaM^ses  la  nie  ■  owbw  mr  mew  euBsenspt  m 
M«lsiciaga  aarltoment-man  SSken  ineateco* 
tioB,  to  go  at  laigw,  #hen  the  Seijeftttt  at  ArttM 
of  the  Hoaae  of  Commoiis  eanie  for  Mm  wilhr«^ 
oat  a  writ.  Nay,  the  lord  Dier  aays,  in  the 
latter  c^  of  that  cm  of  Treiv^ard,  that  If 
the  parlraNieM  erred,  (bespeaks  it  at  the  nonse 
of  CMMUons)  Tel  there  is  nodefhult  in  tbe  she« 
riff.  When  the  late  king  being  in  person  iit 
the  House  of  Commons,  and  aittiog  in  the 
iSlpeakev's  ebiSr,  asked  the  then  S^irer,  Whe*^  • 
ther  certain  menobers,  whom  the  khii^  natnei^i 
were  then  in  the  Honso?  The  Speaker  att^ 
swered  iimd^  and  wisely,  and  with  n  gtio^ 
preseatness  of  mind  (which  aitisefinsm  the ge^ 
nius  of  that  House)  <  That  ha  had  neither  eye» 
<  to  see,  nor  tonsrue  to  speak,'  but  as  tbe  BoOse 
was  pleased  to  dinfiel  him. 

5.  As  to  tbe  last  poiKt ;  lliKt  finr  niaCtM 
done  in  or  by  the  patftament  (as  the  mattera 
in  onr  case  are)  neither  1%e  Kmg^s-benchy 
nor  any  other  court,  bnt  the  court  of  parKa^ 
mrMit  ilMlf,  t:aft  by  law  tslte  cogniaance  of  it 
This  is  the  great  point  of  the  case. 

I  shall  first  offer  to  pr^e  ft  by  Reaaons,  uttH 
then  I  shad  bad:  and  etfforee  tnose  reasons  by 
many  atnlhortiies,  and  those  of  the  highest  sort; 

1  Reason.  The  parliament  gives  kw  to  thbl 
court  of  the  King's- bendi,  and  to  all  oAer 
comis  of  the  kiOgdom ;  and  therefore  it  is  ab« 
surd  and  preposterous  that  it  should  receird 
raw  from  if,  and  be  subject  to  it  The  greater 
is  notjndged  of  tbe  less. 

3.  The  pariiament  is  the  hnmetfiate  cotrti 
fbr  eaaminhig  the  judgments  of  the  conrt  df 
King'S'bencb,  and  if  Ihey  be  erroneous,  they 
rererse  them  ;  and  if  thb  court  should  against 
law  take  upon  them  to  proceed  in  this  cause 
and  gite  judgment,  the  parliament  when  it 
meets,  no  doubt,  wiH  set  it  aside  aa  erroneous  t 
am!  no  man  does  in  the  least  doubt  hut.  the  j 
hate  power  to  do  it»  and  there  is  as  littfo  donbt 
but  they  win  do  it;  therefore  it  is  wholly  hi 
Tain  for  this  court  to  take  cognisance  of  it ;  anj 
h  cannot  ha  rentsed  ehrewhare,  it  bemg  in  a 
matter  of  jurisdulion.  See  the  statute  df  !lf 
fils.  c;  9>   The  prattkMs  ncitiogy  thst  likto* 


tboritieti 
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Moof  ju^fBMBtf  gjygn  in  the  ttm*i  Wnch  are 
onlj  to  be  refbrmedhjrtUeh^ebartof  pw- 
which  coortif  perliuneol  wm  ooi  io 
ofliD  hokta,  M  io  aneieot  time 
neitlMr  yet  in  ramect  of  the 


dbyt  ee^iflio  hokkn,  •■  io  aneieot  time 
it  had  bean:  neither  yet  in  ramect  of  the 
greater  affiura  of  the  raJmooold  they  well  be 
conaitoed  of  and  determined  in  pariiaBMiit,  &c 
[1  Jac.  c.  1.  Thcnikewooia.] 

There  ia  an  egeantioi^  of  errora  that  con- 
cerned  the  juriadictien  of  the  King'a-bench ; 
tboaa remain aa before;  and  in  the enora  that 
are  referred  to  the  rad^  of  the  Common  Plena 
and  barona  of  theEidieqiier,  by  27  £liz.  c.  8, 
the  joriadiction  of  the  parliament  ia  to  examine 
them,  &C. 

3.  Thia  coart,  aa  all  the  oonrta  (rf^oonmion- 
law,  judge  only  by  the  ordinary  rolea  of  the 
oommoA-law.  Bottbe  prooeedinga  of  parlia- 
ihent  are  by  quite  another  role*  The  matten 
m  paiiiamentere  to  be  diacoaaed  and.determined 
by  the  cuatom  and  naage  of  parliament,  and  the 
^urae  of  paiiiament ;  and  neither  by  the  d? il, 
nor  the  oommon-law,  need  in  other  coorti. 
.  4.  The  jodgea  of  tbia,  and  of  the  other 
eourta  of  comaBon  bw  in  Weatminaler,  are  but 
aaaiatanta  apd  attendanta  to  the  high  court  of 
parliament:  and  ahall  the  aaaiatanta  judge  of 
thei^aoneriora? 

5.  The  high  court  of  parliament  ia  the 
dernier  reaort,  and  thia  ia  genemlly  affirmed 
and  held;  but  it  ia  not  the  laat,  if  what  they  do 
inay  yet  again  be  examined  and  contralled. 

6.  The  parliament  ia  of  an  absolute  and  on-> 
limited  power  in  thinga  temporal  within  thia 
nation. 

I  ahall  now  proceed  to  Aothoritiea  that  are 
foil  to  thia  point,  and  do  aeoond  and  back  thoee 
reaaoDS  that  I  have  offered ;  wherein  I  ahall  not 
obeerre  any  method  by  reducing  or  ranking  of 
them  under  these  reaaona  that  I  hare  offered, 
becaoae  aome  of  the  autboritiea  juatify  aereral 
'  of  theae  reaaona,  all  at  once. 

That  the  parliament  hath  the  hi^^ieat  and 
moat  aacred  authority  of  an;^  court ;  that  it 
liath  an  abeolute  power ;  that 'it  ia  the  higbeat 
court  in  the  realm,  ia  acknowledged  by  our 
moat  learned  and  grareat  writers  and  histo- 
rians; for  I  would  not  wholly  omit  them, 
though  I  do  not  need  tbem  ;  but  I  rely  only, 
and  put  all  the  atreaa  of  my  prooft  and  argu- 
menta  upon  my  autboritiea  in  law. 

Cambden  in  his  Britannia,  *  Summam  et 
'aacrosanctam  Authoritatem  habet  Parliamen- 
Mum.'  Knighton,  de  erentibua  Anglise,  1.  1, 
fo.  S681,  col.  1,  ^.  He  calls  it  the  highest 
court  of  the  realm.  So  it  ia^called  in  Trewin- 
nard's  caae,  in  Dier  60,  61.  Sir  Thomaa  Smith 
in  bis  Common-wealth  of  Enj;1and,  1.  S,  c.  S, 
lb.  50, 6 1 .  'In Comitiia Parliamentariia poaita 
cat  omnia  abaolutae  ppteatatis.ris.* 

Sir  R.  Cotton  in  hia  Poathuma,  edit,  at  Lond. 
pag.  345,  cited  by  Mr.  Pryn  in  hia  preface  to 
air  Robert  Cotton's  Abr.  The  parliament  con- 
troUa  all  inftrior  coorta,  and  all  cauaea  of  diffi- 
culty;  *  cuin  aliqua  dubiutio  emergit,'  refer  it 
to  the  parliament. 

To  anew  their  power  and  juriadictien  upon 
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In  Trawinnard'a  caae,  it  ia  aaid,  that  thoa^ 
the  paiiiamfiit  or,  it  ia  net  reversible  in  any 
other  court  2  this  ia  apoken  in  a  caae  where  tiie 
then  occaaion  waa  upon  a  judgment  given 
onJjT  by  the  House  of  Coounooa,  in  n  case  of 
privilege. 

AgTMaUe  to  thia  ia  SI  E.  2,  fo.  46,  Br.  Abr. 
Tit.  Error,  piac  65,  in  the  latter  end  of  that 
caae,  and  r  H.  6,  Br.  Abr.  Tit  Error,  plac  68, 
by  Cotteamore,  and  1  H.  7,  <b.  19,  Br.  Error 
plac,  137.  Error  in  parliament  ahall  be  re- 
reraed  in  parliament, '  et  non  aliter ;'  for  there 
ia  not  an  higher  court.  1  H.  7.  fo.  19, 90. 
By  all  4he  jodgea  in  the  Exchequer-chamber 
for  a  judgment  in  the  King's-bencb,  error 
mnat  be  sued  in  parliament;  and  aa  the  parlia- 
ment ahall  correct  the  judgmenta,  ao  they  are 
to  correct  the  judgea  that  give  compt  and  dis- 
honest judgments.  These  are  the  wordaaod 
the  opiniona  of  the  lord  chief  justice  Vaugfaan 
in>isReporU,fo.l39,inBuahel'acaae.  Socb, 
aaya  he,  m  all  agea  have  been  complained  of  to 
the  king  in  the  Star-chamber,  (which  is  n 
court  now  diasolved  by  parliament)  or  to  the 
parliament.  He  there  mentiona  many  judges  ; 
those  44  that  were  banged  in  king  Alfred's 
time  before  the  conquest,  for  corrupt  judg- 
ments ;  and  thoee  in  the  time  of  £.  1,  £.  3,  and 
R.  S,  for  their  pemicioua  resolutions:  he 
vouches  the  jourolala  of  oarliament,  and  in- 
stances in  the  judgment  of  Sbip-mooey  in  the 
last  king's  time,  and  the  particular  judgea  im- 
peached*. 

Sir  E.Coke,  in  hia  13  Rep.  ibr.64,  the  worda 
are  apoken  by  air  E.  C.  bat  ^aa  that  Rep.  ears) 
with  the  clear  conaent  of  all  the  Judgea.  '  Tbe 
king  hath  bis  court,  that  is  to  say,  in  the  npoer 
House  of  Parliament,  in  which  he  with  his 
Lords  b  the  supreme  ^odge  over  aH  other 
judgea.  For  if  error  be  m  the  Common-  pleas, 
that  may  be  reversed  in  tbe  King'a-bench ; 
and  if  the  court  of  King'a-bench  err,  that  may 
be  reversed  in  the  upper  Hooae  of  Parliament, 
by  the  king  with  the  aaaent  of  the  Lorda.' 

Now  though  this  ia  spoken  of  the  Lords* 
Houae  only,  yet  it  must  be  again  remembered 
that  the  parliament  (as  I  proved  before)  is  one 
entire  body,  and  that  their  power  in  the  right 
of  it  is  entire,  though  aa  to  the  exacciae  of  it, 
it'ia  distributed  into  parts,  and  is  divided : .  nor 
can  tbe  House  of  Lords  ezeroiae  any  pdwer  as 
an  House  of  Parliament,  or  aa  a  court  Ibr  cr- 
rora,  without  the  Houae  of  Commona  be  in 
being  at  the  same  time.  Both  Houaea  most 
be  prorogued  together,  and  diaaolved  together ; 
like  the  twina  of  Hippocratea,  they  live  and  die 
together,  and  the  one  cannot  be  in  b^ing,  with- 
out the  other  also,  at  the  aame  time  be  m  bciog 
too. 

S  Inat  408.  Matters  of  difficulty  were 
heretofore  uaually  adjourned  to  pariaament; 
but  (says  he)  it  ia  now  diaoMd. 

•SeeTol.0,p.999tOrthiaColkctiQiL 
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-Awl  9  lott..  £09;  Courts  at  variMioe,  pro- 
perly oMnplain  to  the  parliamont. 

4  lost  In  the  Chapter  of  the  court  of  the 
Kio|^e-4ieficfa,  errom  m  the  King's^hench  in 
tnetcen  that  oonoera  their  ^uriedietioD,  and 
other  caaea  there  excepted  in  the  act  of  97 
.£liz.  cap.  8.  canoot  be  revened  but  in  the 
bi^  court  of  parliament. 

4  Inat.  fol  67.  There  ia  a  court  erected  by 
the  atatute  of  14  £.  3.  cap.  6..8tat.  3.  For  re- 
dma  of  dekya  of  jud^^menta  in  the  king'a  great 
coortBy  coDoisting  of  a  prelate,  two  earia,  and 
two  haraoa,  to  be  choaen  in  parliament  by  that 
•tatnte.  Jf  the  csae  belere  them  be  sodifficult, 
t|iat  it  may  net  well  be  detennined  without 
aaaent  of  the  parlia^ient,  (it  doea  not  aay  by  the 
Uooaeof  Lonb  only)  then  shall  the  tenor  of  the 
record  he  broufpht  by  the  laid  prelate,  earla  ttid 
barona,  into  the  next  parliament,  and  thofea 
fiBaljudgmentahall  ^  ^^iren. 

*Si  obaeumm  et  difficile  ait  Judicium, 
*  ponaatiir  judiciain  reapectu  oaa;  magnam  cu- 
.<  nam.'  Rot.  Pari.  14  B.  S.  Num.  ult.  Sir 
Jeffery  Slanton'acaae. 

.  95  £.  3..cap.  9.  The  chapter  of  Treaaon  in 
the  9  Inst.  fol.  91.  The  judge  orcourt  in.  some 
oaaea,  is  to  fiMbear  going  to  judgment  till  the 
^oauae  be  ahewed  before  the  kiae  end  his  parlia- 
inent,  whether  it  ought  to  be  judged  treason  or 


That  this  court  proceeds  by  the  ordinary 
rules  of  the  common  law ;  but  that  high  court 
of  parliament  praceed^not  by  that  lair,  but  by  a 
law  peculiar  to  that  high  court,  which  ia  called 

*  Lex  et  Consuetude  Parliamenti/.and  ooosists 
in  the  customs,  usages,  and  course  of  parlia- 
ment ;  and  therefore,  this  court,  nor  no  other 
inferior  court,- can,  lor  this  very  reason,  judge 
or  determine. of  what  ia  done. in  parliament,  or 
hy  the  parliament. 

If  thia  court  ahouU  take  upon  it  to  proceed 
in  auch  oaaes,  it  would  justly  be  said  of  it  aa  a 
thing  rery  irregular.    *  Metirt  ae  qUemq;   ano 

*  UBodnlo,  ac  p^e,  vemm  eat.' 

Sir  Rob.  Cott  Abr.  90,  R.  9,  mi.  14, 16. 

Sir  Tho.  Haxey  delivered  «  bill  to  the  Com- 
none  in  Parliameot,  for  the  honour  and  profit 
of  the  king,  and  of  all  the  leafan,  complaming 
of  the  outrageous  ezpences  at  the  king^  bouae, 
<and  namely  of  bishope  and  ladiaa.    . 

Here  the  Camb.  Dr.  I  have  before  men- 
^  tioaed,  would  take  occasion  again  to  complain 
of  the  saoctacss  of  this  bill. 

K.  R.  '9  was  offended  with  the  Corooioaa  for 
praferving  this  hill  to  the  king ;  for  it  seems 
they  had  entertained  thia  information  from  a 
^particolar  hand,  (as  was  done  in  our  case  from 
bang erAeld)  and  they  proceeded  upon  it. 

K.  R.  9,  said  it  was  an  ofience  against  his 
dignity  and  liberty,  and*said  he  wouki  be  free 
therein. 

And  sir  John  Buaser,  the  Speaker  to  the 
oarliamettt  (as  that  roll  of  paniament  calls 
him)  is  charged  to  declare  the  muae  of  him 
vhoexhibited  that  hill. 

By  tliia,  it  appears  the  king  could  not  take 
notice  of  what  was  doBNQtheC^now'Uooiei 
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or  delivered  tothem,  but  by  the  House  itself, 
and  that  is  one. of  the  laws  and  customs  of 
parliament ;    and  yet, ,  no  doubt  but  it  was  . 
well  known  to  every  member  of  that  House, 
and  yet  it  came  not  to  the  king's  knowledge. 

No.  16.  The  Commons  delivered  to  the  kiog 
the  name  of  the  ezhibiter,  which  was  sir  Tho. 
Haxey. 

Nu.  17.  The  Commons  afterwards  came 
and  aubmitted  themselves  to  the  king,  and 
craved  pardoo,  and  the  king  excused  them.   . 

Nu.  93.  Sir  Tho.  Haxey  was  adjudjged  by 
parliameot  to  die  as  a  traitor.  The  kmg  woe 
offended,  the  Commons  forsook  the  exhibitec, 
and  submitted,  and  the  Lords  adiudge  him 
guilty  of  treason.  Tbis  seems  to  be  a  stroi^ 
case  against  the  liberty  and  the  priviU^  of  the 
House  of  Commons,  (but  it  seepis  strange  hopr 
it  should  be  made  trsaaon ;).  hu^  i^  i*  stmnger.; 
«upecially,  if  it  he  supposed  this  sir  Tho. 
Haxey  was^a  member  of  the  House,  one  would 
have  thought  he  should  have  been  under  a  pro- 
lection  and  special  privilege.  But  I  toke  him 
to  be  no  member,  for  he  is  afterwards  called  sir 
Tho.  Haxey,  derk ;  andgraduatea  in  the  uoi*  * 
varsity  and  thoee  io  orderi,  were  usually  digni* 
fied  with  the  addition  of  sir;  and  it  is  not  yet 
quite  out  of  use  in  the  university.  ^     - 

1  find  b>Mr.  Pryo,  in  his  plea  for  the  Lords, 
foLa46,  that  in  the  next  king'a  reign,  H.  4,  the 
Conmiona  exhibited  a  petition  on  the  behalf  of 
sir  Tho.  Haxey,  (for  he  waa  not  executed,  the 
archhbbop  of  Canterbury  took  him  into  his 
protection,  being  a  clergynmn;)  and  the 
Commons  in  their  petition  affirm,  that  the  judg- 
ment against  sir  Tbomaa  Haxey,  for  deliveriqg 
in  this  bill  to  the  Commons  in  parliament,  was 
against  right,  and  the  course  that  had  been  used  ' 
bdbre  in  parliament,  in  desuuctton  of  the  eoa- 
tome  of  the  Conunens. 

Here  note,  Thatthe  right  and  course  of  par- 
liament, and  the  customs  of  the  Commons,  ate 
mentioned  aa  aynonymies. 

Upon  this  petition  of  the  Commons,  the  judg- 
ment is  adjudged  to  be  null  and  void. 

But  thia  could  be  adjudged  no  where  but  in 
parliament,  for  it  concerned  the  right  and  pri- 
vilege, and  the  customs  and  courae  oi*  the 
parliament. 

1  H.  4.  nu.  91,  Io  sir  Rob.  Cott.  Abr.  the 
record  says,  sir  Tho.  Haxey,  clerk,  pardoned, 
and  the  judgment  reveraed,  and  he  reUored  to 

Thia  case,  in  v^  many  ciroomstances,.  suite 
.with  the  caae  of  Mngerfield,  and  in  many, 
-with  our  present  caae.  Ours  is  in  the  case  of 
an  heir  apparent  or  presumptive.  But  a 
greater  than  the  heir  ia  here,  in  this  caae  of  air 
Tho.  Haxey,  namdy ,  the  then  kmg  himself. 

But  I  cite  it,  principally  to  prove  one  of  ipy 
reaaoika  and  krgumente  to  the  third  point, 
namely,  thai  there  are  righte  and  custbrna  that 
are  peculiar  to  the  high  court  of  parliament; 
and  f^at  there  is  a  kw  called  the'couraa  of  par- 
liamehte,  and  it  may  be  obaerredf  Uiat  the  con- 
toma  of  the  Conmiefla  are  the  law  and  cowat  of 
parliament. 

4Y 


of  parikneat,  iei|MM;  the  Idag  and 
Lords,  to  reitore  their  Speaker  to  tbem.  -  Tbe 
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ConciHTiDS  with  one  oWrration  that  I  made 
out  of  this  case,  that  one  of  the  Ipws  or  cuataiiM 
of  parliament,  is,  that  do  meoiber  is  to  publish 
art  the  cdart,  or  elsewhere  abroad,  what  is  done 
ID  tbe  House  of  CooamoDs,  but  it  ought  to  nro- 
ceed  from  the  House  itself,  and  no  other, 
(which  is  another  argument,  to  pro?e  that  no 
other  inferior  court  can  enquire  into,  or  hear  or 
determine  of  their  doings)  fw  no  notioe  can  be 
'  taken  of  what  Ihey  do,  unless  it  come  by  their 
own  relation  and  discovery. 

That,  I  say,  which  concur*  with  this,  is  aoo- 
'thar  roll  of  parliament  of  that  noble  king,  H. 
Jk%  Tiz.  S  H.  4,  nu.  11.  Tbe  Commons  re- 
quire, that  is,  request  the  king,  that  he  would 
Bot  give  an  ear  to  any  untrne  reports  of  the 
Commona'House,  until  tbe  time  might  try  the 
iMme;  and  thajttime  is  when  the  Commons 
apply  to  the  king  init,  and  not  before.  Where- 
unto  the  king  granted ;  which  allows  it  to  be 
the  law  and  course  of  the  parUament. 

4  Instlbl.  15.  Erery  court  of  jus^oe,  says 
sir  E.  C.  hath  rules  and  cnstoms  lor  its  direct 
tion.     8o  the  high  court  of  parliament,  ^  de 

*  suis  propritt  legibus  et  consuetudinibus  con- 

•  siatit.' 

Again,  sir  E.  C.  in  his  SelectCaaes,  printed 
.  )677,  foi.  65, 

Note,  says  he,  the  prrvilrffe,  order,  or  cus- 
tom of  parliament,  either  of  the  Upper  Houae, 
or  of  the  House  of  Commons,  belongs  to  the 
determination  only  of  tbe  court  of  parliament. 

And  there  be  cites  two  precedents  for  it. 

The  first  that  of  S7  H.  6,  in  the  controversy 
between  the  earls  of  Arundel  and  Devonshire, 
^  for  fTBoediebcy :  the  king^  by  advice  of  the 
Lords,  referred  it  to  the  judges  iOLexamine  and 
to  report ;  not  flndlly  to  determine  as  judges  of 
tbe  case,  biU  te  assistants  to  the  Lords. 
.  The  judges  answered,  That  it  was  a  matter 
of  parliament,  and  belonged  to  the  king  and  the 
Lords  to  determine. 

One  would  think  this  w«re  a^  strange  answer 
'  of  the  judges,  to  deny  their  advice  j  were  they 
not  assistants  to  the  Lords  in  matters  of  law  ? 

The  true  reason  of  their  decliuing  to  give 
their  advice,  is,  it  was  a  case  above  them,  and 
not  to  be  determmed  by  the  ordinary  rules  of 
law,  and  therefore  out  of  their  element.  •  Quie 
«'supra  no9,  iiihil  ad  nos.'  Therefore  their  an- 
awer  viaa,  That  it  was  a  matter  of  parliament, 
and  belonged  to  the  king  and  Lords,  but  not  to 
th?ju(]{«e8.  i 

This  is  a  resolution  of  all  the  judges  in  the 
▼cry  point ;  though  this  particular  case  con- 
cerned only  the  Lords,  being  a  matter  of  pre* 
cMency  between  two  lorda;,  yet,  aa  I  have 
proved,  tbe  parliament  is  one  entire  body,  and 
are  mutually  concerned  in  their  powera  and 
pivileges. 

Tlie  of  her  case  mentioned  by  air  £»  C.  is 
fbat  of  Tho.  Thorp,  the  speakerof  the  Com- 
mona,  SI  H .  6,  taken  in  exeoiition  at  the  auit  of 
the  duke  of  Vork,  during  the  receaa  of  the  par- 
liament We  have  it  at  large  in  the  parlia- 
went  roll  of  31 H.  6,  nmn.  S5,  S6,  Sr ^  ^. 

Tho^ClommooSi  at  tha  opening  of  Hw^^next 


ed,  *  It  was  not  their  part  to  judge  of  tLe  par- 
'  liaanent,  which  sMy  judge  of  tim  law.'  Note, 


the  reason  to  judge  of  tbe  law,  sianifies  they 
are  the  supreme  conrt  to  jndee  iniat  ia  law, 
and  what  is  not.  And  to  ju<%o  of  the  law, 
likewise  signifies,  that  they  can  judge  whether 
a  law  be  ^Dod  or  not ;  in  order  to  appiove  of 
it,  and  to  enact  it,  or  to  repeal  a  law.  [Mr. 
Pryn,  in  his  Plea  for  the  Lorda,  calb  this  a 
fitmoua  mensoraUe  caae,  and  aays  he  was  then 
«bief  baran.]  - 

This  is  in  a  caae  that  oonceraad  the  privilege 
of  the  Commons  and  their  Speaker ;  and  yet 
they  say,  that  judging  in<  this  caaa  were  to 
judge  ot  the  parliaments  thia  intimates  too, 
that  tbe  parliament  judges  by  other  ndes  than 
those  of  the  common  law..  And  it  ia  tlw  com^ 
moD  law  is  the  proper  element  of  .the  judgca  of 
the  courts  of  Westminster  •hall. 

Thia  is  a  second  reaolotiott  of  all  the  judges 
in  the  very  point 

Mr.  Hakewd,  in  his  Treatise  of  the  Manner 
of  Enacting  Laws  in  Parliament,  lol.  186,  ra> 
ports  this  case  of  Thorp  at  large. 
.  It  is  time  qow  to  come  to  higher  authorities, 
that  isi  to  resolutions  of  partiament.  in  this 
point 

And  first,  the  resolqtioo  of  the  House  of 
Commons  in  mamtenance  of  their  own  right, 
or  at  least  a  claim  of  their  right ;  I  have  it  out 
of  an  author  that  is  very  far  frona  being  a 
friend  to  ^e  House  of  Commons ;  and  it  iaa 
clergyman  too.  I  mean  Dr.  Heylin,  in  the 
Lite  of  archbishop  Laud,  fol.  89.  He  repetts, 
that  the  House  or  Commons  made  a  protesta- 
tion in  1031,  against  all  impeachmenta,  other 
than  in  the  House,  for  any  thing  tUere  said  or 
done. 

Let  me  present  you  with  the  like  claim 
made  by  the  Lords,  which  aeema  to  nm  aome- 
thing  in  the  form  of  an  old  act  of  parliament 

In  ah:  Rob.  Cott  Abr.  11  R.  S,  nmn.  7.  k 
that  pariiament,  all  the  Lords,  aa  well  snintotl 
as  temporal,  bein^^  present,  claimed  tncir  li- 
bertiea  and  franchisea ;  vis.  That  all  weighty 
matters  in  the  same  pariiament,  which  sMoJd 
be  afterwards  moved,  touching  the  paeraof  tbe 
land,  ought  to  be  determined,  judged  and  dii- 
ouased  by  the  ooorseof  tho  paittament,  and  aal 
by  the  civil  law ;  nor  yet  by  theeonunon  laws 
of  the  land,  used  in  other  mora  ooorta  of  tbe 
realm. 

The  which  daim  and  libertiea  the  hxa^  most 
willingly  allowed  and  grsiiled  thcnia  m  full 
pariiamant,  says  that  rcil. 

Now,  as  I  have  before  proved,  the  Ubeitief 
and  JTanchiaes  of  tbe  paniamiait,  h^  tha  i^t 
of'  them,  are  entire,  and  dne  lo  halfa  Houss, 
foe  both  nuike  up  tbe  paslianient 

Mr.  Selden,  in  his  Tiae  of  Hononr,  as^ 
That  a  thmg  granted  in  full  pariinaMt»  sigai- 
fesanactofi     ' 
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Sow  for  an  act  of  pariiaiiwiift  full  in  th^ 
(,  and  then  1  can  go  no  higher. 

ft  was  in  the  case  of  Richard  Strode,  one  of 
tfie  bnrgcwca  for  Plvmpton  in  Def onsbire,  in 
tlie  jiaffiament  of  4  H.  8,  fbr  agreeing  with  the 
Cbnmiona'  Honee,  in  potting  out^illfi,  as  it  is 
reported  there,  which  seems  to  resemble  the 
printing  or  pahlisbtng,  mentioned  in  oar  ^case. 
Those  bilb  so  pat  ont  were  against  the  abuses 
of  the  tinners,  who  were  a  great  and  nnmerooa 
body  of  men ;  who  by  these  bills  took  them- 
selves to  be  scandalised  and  slandered.  [Pryn's 
Flea  for  the  Lords,  fol.  401,  at  large.] 

After  the  narliament  Was  risen,  this  Richard 
Strode  for  wliat  he  had  so  done  in  parliament,' 
was  presented  arid  found  guifhrin  the  Stannary 
eoorts,  and  condemned  to  fMeit  40/.  (a  mode- 
rate fine.)  He  was  for  this  imprisoned  in  a 
dungeon,  within  a  castle,  and  fed  with  bread 
and  water. 

Whentbe  parliament  met  again,  he  peti- 
tioned rtM  parliament  for  remedy,  and  that  the 
jadguients  had  against  him  and  the  executions 
mifirht  be  made  void ;  which  was  done  accord- 
ifigiy  b]r  act  of  narliament.    [4  H.  8,  c.  8.] 

And  it  was  further  enacted,  That  all  suits, 
aeoosatioos,  condemnations,  executions,  fines, 
amerciaments,  punishments,  passed  or  had,  or 
therieafter  to  bs  passed  or  bad,  upon  the  said 
Strode,  and  to  erery  other  person,  that  was  in 
tbat  )iarliament ;  thus  fiu*  it  is  a  pirate  and 
|»artieolar  act,  but  the  reason  of  this,  and  the 
justice  of  it  extends  to  all  like  cases ;  but  then 
it  goes  farther,  *  or  that  of  any  parliament 
*^  hereafter  shall  be;'  for  any  bill,  speaking, 
reasoning,  or  declaring  of  any  matter  coooem- 
ing  the  ^iriiameat,  tobe  communed  or  treated 
of  (these  are  rerv  large  and  generat  words)  be 
Sitterly  roid,  and  of  none  effect  And  it  goes 
farther  ^et,  *  And  that  any  penoo  vexed,  or 
troubled,  or  otherwise  cfaafgeid  fbr  any  cause, 
as  aforesaid,  shall  hare  an  action  of  the  case, 
against  e? ery  person  so  rexuig  contrary  to  this 
ordinance,andTeoorer  treble  damagesand  costs/ 

Here  now  is  an  action  gireu  Mainst  one,  ibr 
wfiat  they  shall  do  in  a  course  oQustice.  But 
it  is  because  it  is  suing  in  an  inferior  court  that 
has  no  jurisdiction  in  the  matter.  This  act 
takes  away  all  jurisdiction  in  such  parliament 
oases,  fimn  all  other  courts.  1  know  tluit  in 
the  case  of  Denall  Hollis  (afterwards  the  hMnl 
Hotli^  Mr.  Selden  and  othersi  8  Car.  1,  the 


Strode  oolf 


judges  being  consulted  upon  some  qoeatlons 
propounded,  Ret.  Tbat  tbat  act  of  Strode's, 
was  a  partieuhv  act,  and  extended  to  Strode 
•aly;  and  no  doubt  it  was  a  particular  act,  in  a 
^  partof  ity  and  in  that  part  extended  to 

But  iftbejudM  meant  that  BO  part  of  that 
act  waaa  generiu  law,  then  1  most  crave  leave 
to  say,  l.'ThattlMiropiBHNiwaaextnyudieial; 
it  was  deiirered .  vpoa  their  being  coosoHed 
with  abootquastioDs  praponadcd  to  them,  and 
tkefvfore  hath  not  that  weight  And  I  must 
take  the  iibarqr  to  appeal  to  tba  very  worda  of 
the  slalQla  atMlf,  and  to  M^  naa  of  reason  and 

•■wH^W^Tj    ^^    WV  JUMP 


aright,  tbat  ihaU. 


read  them ;  and  I  most  offer  some  reasons 
minst  their  opinion,  and  cite  some  good  au- 
thority in  that  point,  and  then  leave  it  to  this 
court  to  judge  of  it. 

The  words  and  persons,  and  time  mentioned 
in  the  latter  part  of  that  act,  are  general.  It 
speaks,  indeed,  first  of  Strode  in  particular ; 
but  then  it  hath  these  words  <  every  other  per- 

<  son.'  ft  mentions  tltat  parliament  in  parti- 
cular ;  but  then  it  proceeds  to  apeak  of  <  any 
'  pariiament  that  tbereafier  shall  be.^  Then 
the  things  also  are  general  that  the  act  extends 
to,  not  only  to  indemnii^  Strode  for  vhat  he 
had  sud,  or  done  in  paruameNt ;  but  then  the 
indemnitv  extends  to  every  other  person,  *  fer 

*  any  bill,  speakmg,  reasoning,  or  declaring  of 

<  anv  matter  concerning  the  parliamei^t' 

>  llie  words  of  the  nnral  assent  to  this  bill,  are 
each  as  are  constantly  used  only  to  general 
acts,  viz.  '  Le  Roy  veut ;'  whereas  to  a  parti- 
cular act,  the  royu  answer  is,  *  Soit  droit  fsAt 
'al  parties.' 

And  this  act  of  4  H.  8,  is  enrolled  as  general 
acts  use  to  be.  But  a  private  or  particiuar  act 
is  always  filed,  but  never  enrolled;  for  this 
fatter  instinctioo  we  shall  find  it  in  the  case  S3 
H.  6,  fol.  17, 18,  for  authority  in  this  question, 
sir  E.  C.  in  his  4th  Inst.  fol.  19,  holds  this  act 
of  4  H.  8,  in  the  ktter  part  of  it  to  be  ageneral 
act 

It  is  indeed  commonly  said  *  Boni  indicia  est 

*  ampliare  j urisdictioncm .'  But  I  take  tbaf  to 
be  better  advice  which  was  given  bv  the  lord 
chaaoeHor,  (sir  Francis  Bacon,)  lo  Mr.  jOstice 
Hutton,  upon  the  swearing  him  one  of  the 
judges  of  tlie  coart  ofCommoor  Pleas  ^  that  he 
would  take  care  to  contain  the  jurisdidioa  of 
the  court  within  the  ancient  mere-stones  ^rith- 
out  removing  the  mark. 

I  find  hut  one  resolution  ia  all  ofar  books, 
that  1  can  meet  with,  that  seems  to  make 
against  us  in  thb  point,  and  maintains  a  juris* 
diction  in  this  court,  fbra  misdemeanor,  or  con- 
api^icy  supposed  to  be  done  by  some  particular 
memliem  of  the  House  of  Commons,  in  the 
House  in  timeof  parliament  It  iareported  by 
Mr.  justice  Croke,  in  his  Reports  of  the  time  of 
king  Charles,  fol.  181 ;  but  it  is  more  fully  re- 
ported in  a  late  book,  entitled  Memorials  of  the 
Bufflish  dbirs,  set  ont  by  a  learned  lawyer; 
and  the  son  of  aiodge ;  and  it  is  the  case  that 
1  lightly  touched  upon  but  now,  that  of  Mr. 
Hollis,  Selden,  he. 

The  oflence  charged  upon  Mr.  DenxiN  Hollis 
(who  waa  ailerwarJs  the  lord  Hollis,)  Mr.  Sel- 
den, sir  John  Eiliott,  sir  John  Hofaartand  divenr 
other  parliament  men^  waa  for  a  fbroe  uaed  upon . 
the  thenSpeaker,8ir  John  Finchjaflerwardsbrd 
keeper)  ia  keening  him  in  the  npeaker's  Chair 
against  his  will,  when  he  woulo  have  left  it  ; 
and  pressing  htm  to  put  a  question,  which  the 
king  had  forbidden  bun  to  put  For  this  sun- 
posed  oience,  afW  the  pariiament  was  dis- 
solved, these  pariiament-men  were  first  con- 
vened before  the  council.  Where  they  refused  to 
answer  the  charge,  it  being  fbr  mattery  dont  m 
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Then  tbe  jndmi  hU  quntiwu  propOTmMvl  tbejF  tried  th«  oooadl  «b4  the 
to  tBem,  to  which  they  gave  their  resolutions,  |  fir^*] 


that  for  things  done  not  in  a  parliamentary 
way,  aparliamedt-man  may  be  punished  aiWr 
the  parhiunent  is  ended,  if  he  be  not  punished 
in  paiiiament ;  otherwise  as  just.  Croke  said, 
*  There  would  be  a  failure  of  justice ;  but,  that 
regularly,  he  cannot  be  compelled  out  of  par- 
liament to  answer  things  done  inn  parliaaient 
in  a  parliamentary  course.' 

This  answer  seems  to  be  ?ery  oracular,  for  it 
resolves  that  a  parliament- roan  shall  not  answer 
for  things  done  in  parliament  in  a  parliamentary 
course.  If  it  be  done  in  a  parliamentary 
course,  what  occasion  can  tb«e  be  to  answer 
for  it  ?  But  who  shall  judge  what  is  a  pariia- 
mentary  course,  but  a  parliament  ?  Not  judges 
of  the  common  law ;  tor  the  parliamentary 
course  differs  from  the  rnles  or  th^oomoien 
law.  But  they  refusing  to  nnswer  at  the 
council  board,  w^  committed  dose  prisoners 
to  the  Tower.* 

After  this  sir  Robert  Heath,  the  king'a  at- 
torney, preforred  on  information,  in  the  Star** 
chamoer  against  them,  that  was  not  proceeded 
in.  The  lord  keeper  was  under  difficulties 
about  it,  says  the  author.  The  judges  of  the 
fang's- bench  were  to  consult  with  the  rest  of 
the  judges  in  granting  a.  Habeas  Corpus  for 
bailing  the  prisoners.  Therest  of  the  judges 
wouldf  hear  arguments,  so  it  was  put  off,  and 
delliyed,  (as  our  author  reports  it.)  ii  iMtan 
Information  was  exhibited  against  them  in  the 
King's-benoh.  The  defendants  pleaded  to  the 
jurisdiction  of  the  court;  their  plea  was  crer* 
ruled,  and  th^  refusbg  to  plead  over,  judg- 
nentwas  entereckhy  'nikudicit,'  and  th^ 
lined  and  imprisoned* 

Mr.  just.  Croke,  at  tbn  latter  end  of  those 
Reports,  gir  tb  this  fortfaen  accomrt  of  that  cane, 
thai  afWrwards  in  the  parliament  IT- Oar.  1, 
It  was  resolred  by  the  House  of  Comtnons, 
that  those  parliament-men  shonid  have  c  re- 
compense for  their  damages  jiostained  for  |he 
■erviees  to  the  commonwealth  in  the  parlia- 
ment, 3  Car.  1.  If  a  judge  hath  thonght  fit  to 
report  this,  it  may  be  as  fit  for  me  to  mentioik 
it  I  take  that  to  be  the  Brst  precedent  or  re- 
•oltttien  given  in  any  case  for  wiiat  was  done  in 
parliament,  and  it  steads  ahme  ;  I  have  heard 
•f  none  since  that  neither.  It  seems  to  be  di- 
leetiy  against  the  provision  made  by  it ;  it  is 
clearly  withiu  the  equity  and  reason  of  it, 
Stvode's  ael.  I  wish  I  coald  not  say  that  even 
those  limes  of  S  C«r.  l^  weie  not  full  of  troo'- 
hlc.  Ji  appears  muoh  by  the  difficulty  the 
judges  seemed  to  be  nt  in  the  proceedings  of 
that  case ;  this  detracts  much  fiem  th«t  ve- 
Beratbn,  that  otherwise  is  justly  due  to  a  reso- 
lution so  solemn  as  that  of  ail  the  judges.  [The 
Resolution  of  the  Commons  in  Trewinnard's 
Case  is  called  the  judgment  of  the  most  high 
court  of  parliament  If  it  had  been  clear 
that  the  kiog's^bench  conld  have  punished 
it,  they  would'  have  begun  with  il  then,  but 

*  See  Vol.  3,  p.  294,  of  this  CollMtisa. 


The  kwd  ehancdlor  Bacon  in  his  profound 
book  of  the  advancement  of  lenmui|^,  didiken 
all  precedents  that  taste  of  the  times  ;  nnd  ad^ 
vises  that  precedents  should  be  derived  firam 
good  and  nioderate  times. 

The  onljr  reason  that  I  find  given  finr  thai 
proceeding  in  the  case  of  Densill  Holkis*  iathst 
given  by  Mr.  just.  Croke,  vis.  Tl^  other-^ 
wise  there  would  be  a  tailure  of  juatioe. 

This  reason  must  be  grounded  either  upon, 
the  infrequency  of  parliaments,  or  open  sq 
opinion  that  parliaments  will  he  partial  ia  cssss 
of  their  own  members* 

As  to  the  first  of  these  (the  long  inlervals 
between  parliaments,)  this  under  fitvmtr  ought 
to  be  no  reason,  especially  to  come  from  a 
judge's  mouth,  (I  have  a  great  hononir  for  the 
memory  of  thfit  reverend  judge)  who  bbosI 
needs  IcoDw,  and  ought  to  assert  it,  that  by  the 
lur  parliamenU  ought  to  he  very  freqiient,  and 
judges  ought  to  take  part  with  the  Inw,  and  to 
mamtain  it. 

Before  the  eopqu^  (as  it  is  nntrolv  called) 
by  the  law,  pariiaments  were  to  be  hdd  twicea 
year,  as  appears  by  king  Edgnr'n  lawsi  c.  6,in 
Lamb,  de  priscis^  &c. 

And  tho  Mirror  of  Justice,  c.  1,  sect  S,  teUs 


us.  That  king  Alfred  ordained  for  a  perpetual 
usage,  that  twice  in  the  year,  (nad  if  need 
were)  ofteneri  the  seniors  or  eark  shoolds 
ble  themselves  at  London  to  speak  their  i 


And  it  is  reckoned  among  the  abuniens  (so 
they  are  there  termed)  of  the  cemmoD  law  $ 
That  whefeas  parliaments  ought  to  he  twice  in 
the  year  for  the  salvation  of  the  eonle  of  tres- 
passers (and  at  London  loo)  that  they  are  thcrp^ 
hot  very  sehbm,  and  at  the  pleasure  of  the 
hmgt  tor  subsidies  and  ooUectinns  of  tseasors. 

And  by  the  statute  of  4  E.  9,  c.  U,  pnriin- 
ments  ooght  lo  be  onee  n  year,  and  eftansr  (if 
need  be).  I  hare  heard  a  civilian  in  the  House 
of  Comnons  give  this  oonalrueiioQ  In  that  short 
ac^  that  the  werda  (if  need  be)  sheuU  leier  to 
the  parliamenti  heing(once»T«nr)as  weilas 
to  the  words  (and  o&ner)  and  1  never  heard 
that  any  man  was  of  that  oniniea  hot  himsslf ; 
but  I  remember  he  himsdr  laughed  when  be 
spoke  it,  hot  hewss  bmnto laugMd  mlbrthst 
ndtcuhino  exposition.  AaaA,  nhoald  that  seme 
be  put  tipoD  It,  it  would  make  the  law  a  very 
ridiciUoua  thing  u|deed,  for  then,  the  aboit  of  it 
wouM  he  this:  That  we  should  have  n  paiia- 
ment  when  there  ioneed. 

But  to  refute  that  foncy,  thei»  ia  anolhci 
statute  of  the  same^ing'a  tmie,  namdy,  36  S. 
3,  c.'lO,  which  says,  'Aatfor  redreas  of  divcn 
misehiefo  and  grieVaaeeSy  whick  daihr  hapeea, 
it  is  aooorded  that  a  parliMsent  ahaU  teheidea 
every  yeai^  without  aa^  tech  raitcictioa  {i 

And  by  the  net  of  lAGac  «,«.!,  these  eeH 
are  dedaied  to  be  in.  force.  Andfottherriliv 
dechred  and  enacted^  That  the  bokli^ef  dst'* 
liamenta  ahall  aet  be  dJeaonthMimt  ahnaa  thies 
yamallhenMit^  
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"Scfw  bow  €u  any  mao.  aaj  in  defiaaoa  of 
these  laws,  That  there  caovbe  any  kma^  discoD- 
tiauaiice  of  parliaments  P  His  now  m^esty  baa 
be^  pleased  graciously  t<^  declare  his  resola- 
lion  often  to  meat  his  people  in  parliaments, 
end  in  the  word  of  a  king  there  is  power.  Nay, 
we  hare  the  king's  oath  for  it,  for  he  is  sworn 
to  observe  the  law  ;  and  ^  eadem  prsBSumitur 
'  esse  mens~regi8  qasB  legis ;'  and  it  is  an  high 
preswnptioa  tor  any  man  to  think,  or  say  other- 


For  that  other  grounds  of  that  reason  given 
by  Mr.  justice  GrolBa,  via.  That  theie  would  be 
a  failure  of  justice,  if  offences  committed  in 
parliament  were  not  punishable  in  the  Kins's- 
bench;  namely,  becauae  parHaooeBta  will  be 
partial  in  casea  of  their  own  members.  This 
carries  with  it  a  very  high  reflection  upon  that 
frraat  and  solemn  assembly,  to  entertam  a 
thought  so  mean,  and  so  dishonourable  of  the 
supreme  court  of  the  nation,  that  the  court 
which  is  to  correct  the  errors  of  all  other 
courts,  and  is  the  hMt  resort  of  the  nation,  that 
they  should  he  guiltjr  of  injustice  and  par- 
tiali^.  No  man  that  k  a  lover  of  his  eonn- 
try,  or  a  friend  to  hia  own  true  and  honest  in- 
terest, will  harbotts  a  diahoaoorable  thought 
•f  that  great  assembly. 

1  am  apler  to  thinly  that  the  reporter  of  that 
ease  did  mistake,  when  he  charged  that  worthy 
and  reverend  judge,  Mr.  just.  Croke,  with  tlie 
offering  of  that  for  a  reaaao.  I  find  the  most 
reverend  of  our  judra  speaking  with  the 
greatest  reverence  of  Oiat  supreme  court.  Be- 
sides, the  learned  lord  chief  justice  sir  £dw. 
Coke,  who  often  expresses  bis  great  veneratioe 
for  them,  hear  what  the  chief  jest.  Brook,  and 
just.  Saiundera  say  of  that  assembly,  in  Flowd. 
Comment,  in  the  caae  of  Hill  and  Grange,  foL 
175,  a.  towards  the  loWes  end  of  that  filHo, 

*  Injustice'  (say  they)  *  auy  not  be  presusmd  of 
«  a  parliament.'  And  in  the  earl  oi  Laioesler's 
case,  in  the  same  comment,,  fol.  398^'towasda 
the  end  of  the  fabe^  *  The  jparliament  is  e  court 

*  of  very  high  honour  and  justice,  of  whach  no 

*  man  ought  to  imagine  a  thing  dishonourable/ 

I  do  a^ree,  that  an  ofience  committed  in  par- 
liament, ta  a  very  high  ofience  ;  but  the  higher 
it  is,  the  more  proper  it  is  for  tbeir  judicature ; 
and  that  court  is  armed  with  a  power  to  potfish 
the  highest  offences,  and  tbe  highest  ofleeders. 
But  to  uke  it  out  of  their  hands,  and  to  make 
it  determinable  in  any  other  court,  is  a  dispa- 
ragement to  that  grave  and  supreme  court.  We 
easily  a^ree  that  a  pariiaineot  may  err,  for  they 
are  nut  infallible ;  but  the  law  hatli  provided  a 
remedy  against  those  errors,  and  a  way  to  re- 
form tiMHn.  A  subsequent  parliament  may  re- 
foru^  llietfrroraol  a  pccoediog  (i^rUaBaeBt,  as  I 
have  proved  by  several  authorities.  Bat  to  say 
they  will  be  partial  or  unjust,  or  corrupt,  or  do 
any  thing  out  of  malice,  is  lo  raise  a  scaedal 
upon  the  who)^  nation,  whose  trepresentative 
they  are. 

1  will  make  no  difficulty  to  affirm.  That  if 
any  offence  whatever  be  committed  in  the  par- 
by  any  farticuter  niMnhffi%  (at  this 
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a  force  or  riot  in  the  case  of 
Denaill  Hollis  and  Selden,  and  others  commit*  x 
ted  upon  tbe  Speaker)  it  ia  an  hiffh  infnnge-i 
mentofthe  right  and  privifegeof  oarliament* 
for  any  pemon  or  court  to  tak^the  least  notice 
of  it,  till  the  House  itself  either  has  punished  ^ 
the  c^enderr  or  referred  them  to  a  due  or  j^nn 
per  course  of  pimishment.  To  do  otherwise, 
would  be  to  make  tbe  highest  court  an  offender, 
and  to  charge  them  with  injustise. 

Nay,  their  rigbt  and  privilege  so  far  extends, 
that  not  only  what  is  done  in  the  very  House 
sitting,  the  parliament,  but  whatever  is  done  re- 
lating to  them,  or  in  purstumoe  of  their  order, 
during  the  parliament,  and  sitting  the  oarlia- 
meat,,  is  no  where  else  to  be  punished,  but  hv 
themselves  o^  a  succeeding  parliantent,  af* 
though  done  out  of  the  House,  as  in  the  case  of 
Ferrers* 

If  any  shall  imagine,  as  Mr.  Pryn  does,  aa4 
others,  that  of  later  times  tbe  parliament  havf 
encroached  more  power  than  anciently  be- 
longed to  them,  I  nave  already  anawered  tha^ 
ot)iectk>n,  by  shewing  how  large  ^  power 
they  exercised  of  old:  And  see  what  if 
further  mentioned  in  Lamb.  Arch  ion  57,.viB» 
That  king  H.  a,  was  told  by  his  Lords  spiritqel 
and  tesapond,  that  of  ancient  time  the  creating 
and  deposing  of  all  the  judges  and  great  officsiw 
belonged  to  the  parliament, 

I  do  notdeny,  butaome  sort  of  ordsra  bv 
them  made,  are  no  kmger  in  force  tbae  while 
the  parliament  site ;,  but  then,  whet  is  dens 
after  the  parbaoMut  is  risen,  is  not  to  bs  said  ta 
be  done  by  their  order,  for  then  it  ceasss  ta  bt 
their  order :  This  most  be  understood  of.  mat? 
ters  executory,  not  as  ta  thiqga  exeeulisd  ^ 
their  order  during  parliamfot 

However,  thia  ease  of  I>eoftill  Blollis  oonss 
not  home4o  our  present  case,  but  it  ia  ^oodar^ 
fully  short  of  it :  This  was  an  offei^  chaigad 
only  upon  some  particabur  merobessi  as4it 
cannot  be  denkid,  but  particular  persom^  ovsa 
uk  the  parliament,  may  misdemaan  themselves, 
and  they  are  to  be  punished  by  the  parliamsw^ 
but  no  where  else. 

But  in  our  case,  that  whish  bmMs  tbe  ofr 
feooe,  and  for  which  the  iafoamatioft  is  brought 
by  the  king's  attorney,  ia  what  is  done  by  tba 
whole  House  of  Commons,  an4  by  virtusi  of 
their  express  order.  Although,  as  1  have  air 
ready  observed,  the  information  itself  does  not 
expressly  own  it,  yet  tbe  demurrar  tb  tba  ds^ 
fondant's  plea  (which  seta  it  all  forth)  doss  OMit 
pbunly  avow  it.  And  this  I  am  aureiawilbofit 
any  colour  of  precedent,  taA  navec  wal^  alp 
tenijpted  till  this  time. 

If  any  man  will  extenuate  or  justi^  tWa  waif 
of  procaeduig,  by  sayiog»  that  tbi^  was  not  tor 
any  thmg  done  ia  tbe  House,  hut  a  mattes  doe0 
out  of  the  House ;  via*  tbe  fmnliog  and  fvAr 
lishliig  was  abroad  w  the  pviating-boes^  and  in 
tbe  strtelSiand  aprsading  tbem  absoed  ibaeugb- 
ottttbebii^fdom:  yet  wis  wiU  net  salve  it,  fcr 
the  diiiendaat  did  what  be  did  as  Speaker,  and 
not  in  bis  prmne  capacity,  Anditwaadoa^ 
by  order  m  the  whole  House  and  Sitting.  Jte 
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^limwDt;  totbat  this  iofonnatioa  doeidi- 
rectly  fjaestioo  the  ptriiament  itsdf,  tiidl  ar- 
raifTDS  their  power  and  actiBgs;  ibr  1  have 
tally  proredy  that  what  the  defendant  has  done 
is  nut  bis  act,  hot  indeed  the  actinif  of  the  whole 
House  of  Commons!  And  I  have  abo  prored, 
that  the  two  Houses,  as  to  the  right  of  the 
power  that  they  claim  and  use,  is  but  one,  and 
they  are  entire,  though  they  may  diride  in  the 
exercise  of  that  power.  Ho  that  it  is  a  matter 
of  the  highest  concernment  to  the  nation  that 
possibly  can  be. 

Sir  E.  Coke  in  bia  fourth  Inst  in  his  Chap- 
ter of  the  High  Court  of  Parliament,  mentions 
two  cases  only,  and  some  other  beginnings  of  a 
prosecution  against  such  as  absented  tbem- 
.aeifes  from  parJiament,  and  dejuuted  fh>m  it 
without  licence ;  but  they  bad  no  effect,  aa  he 
affirms,  but  only  against  six  timorous  burgesses, 
(where  thirty- nine  members  were  informed 
against)  who  <  ad  redimendam  Tezationem,' 
submitted  to  fines ;  but  he  could  not  find  that 
«?er  they  paid  any. 

The  first  of  the  two  cases,  is  that  of  the 
bishop  of  Winchester,  it  is  in  the  Year  Book 
of  3  £.  5,  fbl.  18  and  19,  Fits.  H.  Abr.  tit. 
Coron.  jflae.  161.  And  he  affirms  that  those 
are  all  the  cases  that  he  can  find  concem- 
..ing  this  matter.  The  suit  against  the  bishop 
was  by  origbal  writ  in  the  KingVbencb^ 
and  Jt  charges  him  with  a  trespaa  and 
contempt  in  departing  from  the  parliament 
without  the  king's  licence. 

The  tishop  there  pleads  (as  the  defendant 
does  in  this  case)  to  the  jurisdiction  of  the 
oourt  '  £t  dicit  quod  si  qnis  eoruni'  (speaking 
of  the  Lords  of  parliameiit,)  « deliquerit  eiga 

*  ]>ominttm  Regem  in  Parliamento  aliquo,  in 

*  parliamento  dSet  corrigi  et  emendaii,  et  non 
^aliln  in  minori  curia  quam  in  Parliamento. 
<  Undo  non  intendit  quod  Domtnus  Rex  Telit  in 
«  enria  hie  de  hnjusmodi  transgressione  et  con- 

*  temptu  fbctis  in  Parliamento  responderi.' 

*  Note  the  plea,  as  to  the  offence,  is  very  ge* 
«ieral,  not  only  restrained  to  the  offence  or  ab- 
•entiqgfrom  the  parliament,  but  to  any  trespass 
or  offence  in  parhament.    Si  f  att  deltquerit. 

And  it  wouki  be  a  little  improper  to  call  ab- 
sence from  parliament,  offence  committed  in 


oariiament,  for  it  looks  Uke  the  quite  oontrarv : 
but  in  a  just  sense,  any  offence  committed  by 
a  memfa^  relating  to  the  parliament,  though 
done  out  of  the  House,  is  termed  an  offence  m 
parliament.  8o  printing  aily  thinff  by  order  of 
parliament,  though  it  be  done  and  executed  in 
another  place,  yet  it  may  be  said  to  be  done  by 
the  parliament,  and  in  pariiament,  if  it  be  by 
their  order,  and  in  tinke  of  parliament 

We  may  noie  further,  that  this  is  a  proaeea* 
lion  ent^  against  cm  particuhr  person,  for  a 
oartienkr  oflenee  and  contempt  ehaived  upon 
Iiim.  Bntin  our  case,  the  prosecationisagaust 
the  very  Speaker  of  the  parliament,  ana  is  in 


effect  a  nroseeatkmaigpsinst  the  parliainent;  for 
it  ia  agamst  him,  for  what  he  did  by  command 
and  order  of  pariauneBt,  and  ntliog  the  parlia- 


And  thoQgh  the  Attomey-GeMral  replied  to 
the  bishop's  plea,  that  the  king  might  sue  ia 
what  court  be  would,  yet  the  bishop  rejoia* 
upon  him  and  maintains  his  former  plea,  and 
there  it  rests;  so  that  as  sir  B.  Coke  obserres. 
That  the  bisbop^a  plea  did  stand  and  was  fotewtr 
o?er-ruled,  agreodde  to  the  resolulioas  of 
former  times.  So  this  J.  nay  claim  aa  an  au- 
thority on  our  side. 

And  though  Mr.  PlowdeDlbe  lawyer  [4  Imt. 
fd.  17],  to  the  like  information  put  in  agaiost 
bun  and  others,  1  and  S  Philip  and  Miry, 
pleaded  that  be  reosained  continually  from  the 
b^g^ing  to  the  end  of  the  parliaasent,  and 
travcraed  ^e  absence,  wherrby  he  passes  by 


having  i 
self  from  that  i 
abaentfrom  doing  hisduty  in  pailtameot,  which 
certainly  is  a  rery  high  breaeh  of  trast;  and 
bo  miffht  be  impoHent  of  lying  under  it,  and 
therefore  thouffht  it  beat  to  traverse  it  to  dear 
his  reputatwm  m  that  point;  yet  I  mnst  con- 
fess I  should  never  have  advised  it,  nor  was 
there  any  further  praseeutkNi  against  him. 
'  I  will  mention  but  one  most  excellent  record 
more,  and  it  is  a  record  oat  of  the  Piufament 
Rolls,  S7  E.  3,  num.  9,  sir  Kobert  Cotton's 
Abridgment,  and  with  that  1  will  conchide.  I 
take  it  to  be  very  pertinent,  and  1  am  sure  it  is 
verv  seasonable. 

Among  the  petitions  of  die  Commons,  one  is. 

They  pray  the  king,  that  he  will  require  the 

archbishop  and  all  other.of  the  clergy,  to  fwav 

for  the  peace  and  good  government  of  the  hud, 

'  And  for  the  long's  good  wiU  towards  the 

Commons. 

The  Idog's  answer,  is. 

The  same  prayeth  the  king. 

And  I  wish  with  aU  my  heart,  it  were  the 
Common- Prayer. 

I  have  but  one  prayer  more  to  make,  sad 
that  is,  that  thia  oeort  will  albw  the  defeat 
danfsplea. 


This  Case  is  reported  in  it  Shower,  471. 
Comberbach,  18.  The  following  is  Showci^s 
report  of  it: 

Tax  Kma  v.  Willums. 


**  Information  for  publishing  aa 
libel,  called  *  Dangerfidd's  Narrative.' 

<'  The  defendant  pleada,  that  by  the  law  aad 
customs  of  Bnffland,  the  Speakers  of  the  Home 
of  Commons  hsTe  signed  and  pohhahed  the 
adi  of  the  House,  &c. 

•«  Mr.  Amrn^  Gtmeral  demnrs. 

<<  Mr.«Jon€i  was  bcgianmg  to  argoe^  and 
took  some  exceptiona,  aa  that  be  doea  not  aver 
the  libel  in  the  mfiNrmation  and  that  in  the  pka 
to  be  the  aa»e. 

«<  X.  C.  J.  Wo'will  not,  m  aoch  a  case, 
debate  the  fonMlity  of  MMh  an  mT 
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let  ttt  hear  wbit  they  have  to  lay 
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ficant  plea 
for  it. 

"  Mr.  Polkrftn  hegm^  •  The  oouit  of  par- 
*  liament,  &c.' 

'«  jL  C.  J.  Court  do  you  call  itf  Can  the 
«rder  of  tho  Hoose  of  CommoDa  loitify  the 
acandaloiia,  infiunona,  flagitioua  Hbel. 

Mr.  Pollexfcn  then  said,  « 1  hare  no  more 


Let  judgment  he  entered  for  the 


*  to  eay,  te. 

«  L.  C.  X 

**  And  afterwarda  Mr.  WiUiamswaa  fined 
10,000/.,  and  upon  payment  of  8,000/.  of  it, 
aaliafactlon  waa  aoknowledged  upon  record." 

He  alao  giTea  the  following  note  of  the  Caae 
of  lord  Peterborough  i^inst  Williami : 

LOBD  PrUBOBOUGR  9.  WOLUIU. 

*<  Scandal um  Magnatum  on  the  statute  of 
S  Rich.  2,  c.  5,  for  publishing  <  Dangerfield's 

*  Narrative :'  the  defendant  pleads  the  same  plea 
as  he  did  to  the  information  m  the  king's  name; 
hut  a  demurrer  beiiM^  thereto. 

"  It  was  argued,  that  the  declaration  waa 
ill,  and  that  there  was  nothing  of  slander  in  it 
upon  the  plaintiff,  for  they  had  arened  none, 
bat  only  set  forth  the  whole  pamphlet  with  an 

*  in  ^o  quidem  lihelJo  dirersa  falsa  et  scanda- 

*  losa  oontineotur,'  and  mention  none  in  parti- 
€ular,  which  Mr.  Pollexfen  urged  to  be  naught 

>'  And  the  Court  doubted  it 

<^  But  the  general  opinion^  of  the  Bar  waa, 
that  such  their  doubt  was  not  on  the  point,  but 
in  far  our  to  the  defendant,  to  gain  him  time  ibr 
a  compromise;  (it  being  thought  that  he  had 
paid  sufficient  before  for  that  offence)  for  the 
manner  of  declaring  seems  good,  and  if  upon 
the  wb6le  it  appear  to  the  court  there  was  any 
matter  scandalous,  the  action  lies,  if  otherwise 
not. 

**  And  it  was  afterwards  agreed,  as  I  was 
informed. 

"  Note,  InScandalnm  Magnatum  no  costs 
are  to  be  given  the  plaintiff,  though  aTerdict 
be  for  him." 

As  to  sir  Robert  Sawyer,  see  the  Case  of 

air  Thomas  Armstrong,  vol.  10,  p.  JOS,  of  this 
Collection,  and  particularly  the  passage  cited 
from  Mr.  Haigraf  e,  p.  117. 


upon  the  Jurisdiction  pf  the  Hous^of  Cl^o 
''  the  Ibllowiog  passage; 


*'  The  Demurrer  being  allowed  by  the  court, 
a  plea  in  bar  waa  plealed  by  Mr.  Williams, 
nearly  similar  to  the  plea  to  the  jurisdietioa, 
thus  ofer-ruled ;  but  this  last  plea  waa  afler- 
warda  withdrawn,  and  iudgment  went  by  de- 
,  Auilt  A  fine  of  10,0001.  was  imposed  by  the 
court  of  Xing's-bench ;  but  Jamea  8,  after^ 
wards  ramitted  9,000/.  of  it,  aBBtnag  this  «n* 


gnlar  eondition,  that  nothing  ahoald  be  sivasi 
to  any  of  the  courtiers  who  had  been  empfoyad 
to  solicit  this  abatement. 

*'  Upon  examining  the  notes  and  papera  of 
shr  William  Williams,  I  find  that  the  abore  wHo 
not  the  only  proseeution  that  he  waa  expoaad 
to,  for  the  (Uscharge  of  his  duty  as  Speaker. 

*'  The  same  mformation  of  Danffc^eld, 
which  accused  the  duke  of  York,  abo  con- 
tained charges  against  the  earl  of  Peterborough, 
and  that  nobleman  commenced  an  action  for 
Scandalum  Magnatum,  against  Mr.  Williams, 
for  licensing  the  publication  of  the  information  ; 
and  abo  aeren  othera  ajgainst  the  printers  and 
books^ers  who  had  nrinted  and  soM  it* 

"  To  this  actkm  Mr.  Williams  put  in  a  plea, 
aimilar  to  that  m  the  former  case;  butthedis- 
position  of  the  court  of  KingVbench  had  al- 
ready been  found  so  hostile  to,  the  allowance  of 
any  privilege  of  parliament,  that  it  waa  thought 
moat  adTisaUe  to  compromise  the  matter,  an4 
Jamea  S,  who  had  been  gratified  by  the  early 
payment  of  Mr.  Williams's  fine  of  8,000A,  in- 
terfered to  induce  lord  Peteiborough  to  accept 
150/.,  which  was  paid  to  him  in  aaftisfactiont 
and  a  mm*  pros,  waa  entered  on  the  roll. 

**  Much  surprise  has  be^  expressed  at  the 
foilmre  of  three  different  bills,  which  were 
brought  into  parliament  in  1689,  1690,  and 
16&5,  to  rerarse  the  judgment  given  in.tha 
King'a-bench  against  Mr.  WiUiams.  It  haa 
been  seen,  that  &e  Bill  of  Rights  refers  to  this 
case,  as  one  of -the  offences  by  which  Jamea  t 
had  forfeited  the  crown,  and  the  Honae  of 
CoBunons  had  expressly  declared  the  jiidg- 
ihent  to  be  *  illegal,  and  subversive  of  the  Iree- 
« dom  of  parliament'  (July  13,  1689.)  ft 
does,  thermre  appear  inconsistent,  that  thia 
very  judgment  should  have  been  suffered  to 
continue  unreversi^,  and  the  illegal  fine  which 
had  been  impoaed  on  the  Speaker,  unrepaid. 

**  To  account  for  this,  it  is  necessary  to  h)ok 
at  the  circumatancea  of  the  timea,  and  the  con- 
duct then  adopted  by  parliament,  in  shnilar  m- 


<«  Among  thn  difBcultiea which  preased  upon 
the  new  gotemment,  after  the  Bevolutbn,  toat 
sising  money;  waa  the  principal,  and  parlia- 


ment, dl^^usted  wiih  the  profusion  of  king 
William^a  ffrants  to  his'fovoritea,  waa  led  into 
the  oppoaifoextreipe  of  pannmony,  even  in  in* 
sfimcea-where  the  national  jnatioe  called  for  a 
more  liSeral  |»ro6eeding- 

aert  irom  the  Appendix  to  his  ««  Arg^W^^  Ji^  ^  anfrf  thoie  who>ul  sofered  iHe- 


gaily  during  iformer  aeigna,  unless  a  fund,  •■>- 
dependent  m  th^  public  purae,  could  be  found . 
for  that  purpose. 

«<  With  a  view  to  supply  this,  a  bill  for  tho 
attahider  and  eoqfiacation  of  the  estates  of  the 
deceaaed  chancellor,  lord  Jefferies,  waa  brought 
m,  and  an  intention  waa  entertained  of  fining, 

*  "  It  anpeara,  that  in  these  differsntactions, 
lord  Petoinorough  actually  recovered  and  re- 
ceived above  6,700/.  besides  < 


In  ^iflfenmi  proportiony,  til  tfaote  who  were  ez- 
«rpted  lit>iD  tlie  aet  of  indemDttjr. 

«  The  natural  effect  of  tbia  waa,  to  onite,  not 
vtaly  the  penom  excepted',  bot  ell  their  eon* 
'ttexiona,  in  opposition  to  efery  bill  ft>r  the  re- 
mamX  of  prooeedingv,  which  were  likely  to 
"  pecnniary  compensation  to  the  party 
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«<<Iwa8aflrMif(er  to  k:   he  brought  me 
the  first  notice  of  it,  and  my  anawer  to  him. 

«• « Then  proposed  Inr  av  loH  Rnssdl,  tod 

unanimouuy  elected  by  the  House. 

<«  <  And  next  day  approved  by  the  hin|^. 

«< '  St,  Earl  of  Macciesfidd  will  testifve,  tbst 

^^ ^ ^  _     ^       I  refused  the  oheife  justicefthip  of  Chester, 

sg^neiitd ;  ancT  this  combbation  was  strong    <  becanae  I  would  not  be  thought  to  do  any 

enough  (particnlarly  in  the  Boose  of  Lords)  to    *  thing  that  might  seem  to  incline  against  tbe 

4hfow  out  every  bitt  of  this  natnre.    The  at-    <  mterest  of  the  Com'ons  in  that  trust. 

'Vmnders  of  Russell  and  Sidney  were  indeed        **  <  3.  1  nererbadany  place  in  king  Charles 

«eversed,  beeaose  no  application  oouki,  m  thoae    <  II/s  time.    I  nerer  aoaght  any.  1  did  not 

<inatances,  be  made  ibr  compensation ;  but  the    *  seek  thii.    I  do  eppeal  to  all  the  meoten,  if 

biU  for  reversing'  the  eqnelly  illegal  ootUwiy 

of  sir  Thomas  Armstrong,  contained  a  dense, 

.directing  that  the  sum  af  5,0001.  of  which  his 

iamily  bad  been  deprived,  shouM  be  repaid  to 

ihem  odt  of  the  estates  of  his  judges  and  pro- 

eeeutors,  and  waa  lost.   A  bill-paoMd  the  House 

•of  Commone,  for  charging  the  heirs  of  levd 

Jefferies  with  the  repayment  of  14,760/.  whieh 

lie  hnl  extorted  from  Mr.  Prideaux,  as  tbe 

condition  of  pirdon  for  a  charge  of  treason, 

«nd  laid  out  in  the  pnrcbsee  of  an  estate,  yet 

.«ven  this  Was  thrown  out  by  the  Lords. 

"  Upon  the  same  grounds  of  objeetion,  it  is 
jirobable  that  tbe  bills  for  the  reversal  of  the 
jttdgfmeot  against  sir  Wm.  Williams  were  loet. 
''It was- origiDally proposed  by  these  bills, 
tthar  the  fine  of8,000/.  ahoirid  be  repaid  to*  sir 
W.  WilliaeM  by  the  Exchequer,  and  afterwards 
to  the  Exchequer  by  en*  Robert  Sawyer,  •  who 
'liad  filed  the  information  aguinst  him.  Sir 
Rebertwas,in  conscquenoe,  heard  against  the 
hill,  both  in  person  and  by  conosel,  and  though 
WMsed  by  tbe  House  of  Commons,  in.  1095,  it 
tailed  in  the  House  of  Lords. 

'*  On  this  occasion,  sir  Wittiam  Williams 
'made  a  speech  in  vindication  of  himself,  the 
notes  of  which  still  remain  among  his  papers. 
<*  I  trust  that  I  am  not  misM  by  the  par- 
-tiaKty^f  a  descendant,  in  thinking  tbe  histo- 
*rical  matter,  which,  this  defence  contains,  snffi- 
«iently  curious  to  justify  me  in  giving  an  ex- 
tract from  it 

'  "<  After  stating  proofs  of  the  difierent  fhcts 
In  hia  case,  vis.  The  order  of  the  House,  9tfa 
'November  1680,  that  the  Informations  of  Dan- 
.(^rfiekl  and  others  should  be  perused  and 
ai^ed  by  the  Speaker,  and  printed  by  such 
printers  as  be  should  nominate,  and  that  Dan- 
•fferfield  shoaki  have  tbe  benefit  resohiog  there- 
from ;  the  printing  of  the  Information  during 
vthe  Sitting  of  pariiament ;  Dangerfleld's  ac« 
'knowledgment  of  his  having  received  the  emo- 
'Inment;  tbe  prosecution  cunmienced  by  sir 
Robert  Sawyer,  and  the  pleadings  therein  al- 
» ready  mentkined.  The  notes  proceed  thos : 
**  *  Aspersion— That  I  was  in  eonfederaoy 

*  wkh  king  Charles  the  second,  to  discovei'  the 
«  secrets  of  the  Oom'ons,  when  in  the  ehaire, 

"•  and  approved  by  him  upon  such  terms,  eon- 
f  certed  bv  sir  RichanI  Mason. 
**  *  1.  Mr.  Francis  Cbarleton  will  prove  how 

*  I  was  first  thought  upon  to  be  Speaker,  two 

*  days  before  the  meetmgoftheparhiuneat.  Slst 
'  October  IMO. 


ever  I  menf 'oned  tbia  to  any  pecaen. 

**  'A,  I  was  but  twice  with  k'g  Chaiks  ys 
second :  the  Sd  time  f  refused  to  go  to  binu 

"  *  A.  My  reward  is  my  prosecu^*on,  fine, 
and  two  yeam  defence  of  the  Com'ona. 

"  *  It  is  my  glory  1  bave.lefl  a  record  for  tbe 
rights  and  freedome  of  parlm'ts.  In  tbt» 
proceeding  posterity  will  justifye  me. 

««  c  I  look  upon  this  as  the  glory  and  boooor 
of  myselfe  and  family, 

«*  *  And  submit  it  to  the  wisdome  of  tbts 
House,  to  dispose  of  it  as  they  shall  tbioktf 
fitt, 

"  *  I  have  pleaded  a  plea,  which  will  defend 
itselfe  to  posterity. 

"  *  1  have  been  condemned  ifl^^ally.  I  hare 
pM  8,000/.  to  ye  crown,  unjustly  ag't  law. 

**  <  I  have  paid  it  for  the  Com'ona  of  £og- 
land. 

<*  <  If  1  had  betrayed  all,  or  some  of  yt 
Com*ons ; 

<*  <  If  I  bad  submitted  to  the  inrormap'ioo ; 

•<  <  If  I  had  tamely  yielded  and  confessed ; 

" « It  had  been  better  with  my  esute, 

*'  *  But  worse  with  my  repnta9'ion. 

"  <  I  value  much  more  'your  rights  and  my 
<  own  honor,  than  I  do  my  estate. 

*'  *  Tbe  money  I  may  recover  againe,  ornM 
*  want ; 

«< '  The  dishonor  had  been  irrecoverable. 

**  *  It  is  part  of  my  honor; 

"  '  That  1  am  thus  exposed  by  my  prose- 
cutors, with  the  same  violence,  with  the  same 
tooles,  with  theaame  ftssuranee : 

«•>  *  And  if  they  bad  the  aaine  judges,  I  most 
expect  the  same  judgm^t  •  •  •  ■• 
•  •  •  ♦  ♦  Itianotmybofl- 
ness  now  to  recriminate.  I  will  not  imitate 
sir  Rob't  Sawyer,  in  hu  method  of  defeodiog 
himselfeby  recrimin^on. 

«<  vConskler,  if  ye  9  thiaga  olgaeted  to  ne 
were  true : 

**  <  1.  That  ye  informaf 'on  was  printed  by 
my  order,  a(\er  ye  riaeing  of  ye  pari'mt : 

<*  <  2.  If  Dangetfield  haa»at  had  die  benefit 
ofthisinform'n: 

«« •  How  (does)  Hbw  availe  sir  Rob^  Sawyer 
upon  this  recora  of  the  infbrm'n  T  my  plea 
and  demurr  on  bis^p't,  and  defend  the  judgooH 
given  ag^t  ye  priviledge  and  rights  and  nee- 
dome  of  proceeding  in  parliam't. 

"<  Let  me  be  the  vilest  of  men  tlpt  sate  in 
that  chaire,  doelh  that  mend  sir  RobH 
Sawyer's  ease  upon  tbia  jiidgmt  f 
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lim 


**  ■*  This  it  to  juttifye  ye  fucoosediogr  and 
*  judgm't  of  ye  ooort  or  KjDg't-beoch  ag't  ye 
f  Com'oDs  hj  inside  wind, 

*' '  This  IS  to  say, -ye  Com'ons  ooold  not 
order  printin^»  and  the  ipeaker  ought  not  to 
r  theBDi  or  their  eider. 


of  ye 


obey 

«'  « This  is  to  bring  the  privil< 
Gom'ons  into  qoestioA  in  West'r4 

<<  '<  And  to  make  those  oonrta  judge  of  the 

*  pririledgesof  parraH,  and  epnseqoeatly  of 

*  parl'mt,  and  to  sett  bovids  to  their  prooeed- 
^  logs  and  debates,  and  to  make  Westm'r-hall 
<  aoperior  to  parl'mls."  " 


PlrooeedinffB  for  the  refenwl  of  the  judgment 
wminst  sir  William  Williams  were  bad  so  early 
niter  the  Revolution  as  July  10,  1689.    See 


Commons*  Jonmahi  of  that  date.  After  thai 
period,  ftrther  proceedings  were  had  at  inter- 
vals until  the  2Ut  of  February  1695-6,  on 
which  day  the  House  of  Lordsxead  the  second 
time  a  bifi  which  had  been  sent  up  from  the ' 
Commons,  intitled,  <*  An  Act  for  reversing  ^ 
Judgment  given  against  sir  William  Williams, 
for  wha^  be  did  as  Speaker  of  the  House  of 
Commons,  and.  for  asserting  the  Rights  an4 
Freedom  of  Parliament."    And 

Die  Fensm,  SI  FeknuirU. 
Ordered,  That  the  said  bill  be  committed  to 
a  Committee  of  the  whole  House,  on  Thurs- 
day the  97th  day  of  this  insUnt  February,  al 
ten  o'clock  in  the  forenoon. 

AfWr  which  I  do  not  find  any  facther  entry 
respecting  it. 


411.  Proceedings  against  John  Earl  of  MELFoax,  John  Earl  of 
MiDDLETouN,  Richard  Earl  of  Lauderdale,  and  several 
others,  for  Treason  and  Rebellion,  iaticing  the  French  King 
to  invade  their  Majesties  Dominions,  and  remaining  subject 
to  the  irench  King  :  6  WitUAM  &  Mary,  a.  d.  1694.  [Now 
first  printed  from  the  Records  of  Justiciary  at  Edinburgh.] 

king  Jam^s,  and  g^ranted  warrand  to  the  said 
lora  advopat  to  iDsist  in  and  follow  furth  the 


CvMA  JosnciARLB,  S/D.  N.  Regis  et  Reginn, 
Tenta  in  Preetorio  Burj^i  «to  Edinboi]g;h, 
▼igesimo  tertio  die  mensis  Julii  inillesimo 
sexoentesimo  nonagesimo  quailo,  per 
honorabiles  Tiros,  Ada'mum  Cookbam, 
de  Onnistoone,  Josticiarise  Clericun,  Do- 
minuRi  Colinnm  Campbell  de  Aberuobill, 
Magistrum  Dat idem  Hume  de  Crocerig, 
Dominom  Joannem  Lauder  de  Fountan- 
hall,  Magistrum  Arehibaldum  Hope  de 
ftai^eillor,  et  Magistram  Jacobom  Fal- 
oonar  de  Ptiesdo,  Oommissionarios  Justi- 
oiarti  diet  8.  D.  N.  Regis  et  Regin«. 

Curia  legitime  affirmata^ 

rr HE  said  day  their  muestie's  advocate  pro- 
duced ane  Act  of  Cooncill,  dated  the  19tb  iii- 
stent,  approreing  his  causing  raise  and  execute 
letters  oif  treasone  belbr  the  saids  lords  against 
the  perMmes  mentioned  in  the  following  Act 
of  aujournall,  as  bebg  in  France  or  haveing 
bdn  there  oantrair  to  the  late  act  of  parlia- 
ment,*  and  as  corresponders  with  tbe  late 

*  K.  William  and  CI.  Mary's  first  parlia- 
ment, April  18, 169S.    Chap.  8,  Sess.  4. 

Act  agaitui  com^onding  with  Fnmce. 

'*  Our  sovereign  lord  and  lady,  the  kinsf  and 

eueen's  majesties,  considering  that  this  (inff- 

com  being  now  in  a  stale  of  war  with  tne 

French  long,  is  in  great  and  imminent  danger 

*  from  correspondeiictet  with  nerimip  m  bis  Ss- 

VOL.  XIU. 


said  proces  against  the  saids  haill  peisones. 

Their  msjestie's  adrocat  produced  the  cri- 
minall  letters  of  treasone  dewly  execute  against 
th^m«  upon  threescore  dayes  wairtiing,  by  a 
purserant  and  trumpet,  witli  their  majesties 

minions  :  Do  hereby,  with  advice  and  conseiit 
of  his  estates  of  parhament,  statute  and  ordain. 
That  none  of  the  subjects  within  this  kingdom, 
wiihont  express  leave  from  their  majesties,  or 
their  privy  council,  presume  to  go  to  the  kiuff- 
dom  of  France,  or  any  of  the  ^minions  sub- 
ject to  the  French  king,  alter  tbe  first  day  of 
June  next  to  come ;  or  being  already  in  the 
said  kii^om  of  France  or  countries  foresaid, 
preeome  to  stay  or  abide  therein  afiertbe  first 
day  of  August  next,  without  express  leave 
from  their  majesties  or  their  privy  council, 
under  tbe  pain  of  treason.  And  further,  it  is 
statute  and  ordained,  that  none  of  tbe  subjects 
of  this  kingdom  presume  without  authority 
fpresaid,  to  correspond,  keep  intelligence,  or 
have  commerce  by  letters,  with  any  person  re- 
siding within  the  said  kingdom,  or  dominions, 
after  the  date  hereof,  under  the  pain  of  being 
punished  as  corresponders  with  declored  trai- 
tors, and  that  this  act  continue  and  stand  in 
fi>rce  during  this  war,  and  no  longer :  As  also 
that  it  be  without  sny  prejudice  ol  any  former 
acts  maile  against  treason  or  treasonable  cor- 
respondences, or  the  nunishment  of  such  as 
hav^  already  mcurred  tne  pains  thereof.*' 
4Z    . 
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cost  of  armef  displayed,  soaod  of  truro|)et,  ftnd 
UNing*  other  solemnities  necestar,  at  the  Mer- 
rat-cross  of  Edinburgfh,  pear  and  sbottr  of 
Leith,  as  bein<y  out  of  the  king^doroe. 

The  said  day  John  earle  of  Melfort ;  the 
earle  of  Aliddletonne ;  Richard  earle  «f  I41U- 
fterdale;  sir  William  Wallace,  of  Craigie  ;  sir 
Adaiii  Blair,  of  Carberrie ;  Alexander  M'Lean, 
late  comnDissar  of  Ar^fyle  ;  Alexander  Rebert- 
aone,  of  Strdwan  ;  Mr.  John  Johnstone,  bro- 
ther to  the  earlo  of  Annandale :  Mr.  Alex- 
ander Maitland,  brother  to  the  earle  of  Lau- 
derdale ; Maxwell,  of  Orchyeardtoune  ; 

Mr.    Thomas   Wallace,    of  Elderslie ;  

Grahame,  young^er,  of  Duntroon;  Alexander 
Trotter,  brother  to  the  laird  of  Mortounball ; 
Mr.  Andrew  H^y,  s«>ne  to  the  deceist  Mr. 
Thomas  Hay,  sometyme  cleric  to  the  priTT 
council!  of  ^tland  ;  Mr.  Charles  Kinnaird, 
brother  to  the  lord  Kinnaird ;  David  Lindsay, 
'secretary  to  the  earle  of  Mellfort ;  collonell 
Thomas   Buchan,  somtyme  designed   lieut. 

Upenerall  Bnchan  ;    collonell Cannon,  sir 

Charles  Cairney,  otherwayes  designed  major 
l^enerali  Catrne^ ;  captain  Andrew  Kutherford, 
somtj^me  captam  in  Dambartounea  re^ment ; 

captain   Patrick  Au'chmoutie,   captain  

Deans,  captain  M'Adams,  captain 

Ruthven,  leivtenant ;  Isaack  Tbrerald,  leiv- 
tenaot  Geor$|^e  Skeein  ;  leivtenant  John  For- 
rester, lei?tenaijt Auchmoutie,  ensiji^e 

Alexander  Inoes ;  leivtenants  Daniel  and  John 
Beanes,  eiisi^ne  William  81oran  ;  ensign  Ro- 
bert Maxwell,  leivtenant  George  Heropseed, 
ensign  William  Ramsay,  somtyme  in  Hodges 
regiment;  ensign  Alexander  Sandilands, 
sometyme  in  Wauchop's  regiment ;  ensigne 
Laurence  Drummond,  of ;  fensign  Wil- 
liam Meioziea,  brother  to leivtenant  Pa- 
trick Auchmouty ,  somtyme  in  the  Scots  guards; 
captain  Robert  Somervill,  captain  William 
Davidson,  leivtennaot  William  Maine,  leivten- 
Dant  Samuell  Whynrahame,]eivtennantJanie8 
Henrysone,  leivtenant  Samuell  Maxwell,  leiv- 
tennant  William  Maxwell,  ensile  Robert  Su- 
therland, enstgno  Alexander  'Sinclair,  ensigne 
Charles  Patoun,  ensigne  John  Riddell,  leivten- 
nant  John  Belli  somtyme  in  D'Olferrall's  regi- 
ment ;  ensigne  William  Innes,  in  D'Offerrdl's 
regiment';  ensigne  William  Lyon,  in  D'Ofier- 
rell's  regiment ;  leivtenuent  Joseph  Brodie, 
William  and  Hugh  Sutherlands,  nepfaeua  to 
major  generall  Sutherland  ;  Walter  Nisbet, 
BOlle  to  Alexander  Nrsbet,  of  Craigintinnie ; 
William  Sinclair,  son^  to  deceist Sin- 
clair, of  Dune;  Charles  Learmontb,  sone  to 
the  deceist  Learmonth,  baillie  of  Edinburgh; 
Thomas  Clerk,  brother  to  the  deceist  master 
William  Clerke,advocat;  Robert  Kinloch,  of 
,  master  William  Pearsone,  sone  to 
^^ Pearsone,  somtyine  minister  at  Stir- 
line  ;  Mr.  David  Drummond,  attendant  on  the 
earle  of  Melfort ;  Alexander  Nisbet,  sone  to 

i Nisbet,  merchant  in  Glasgow ;  and 

James  Oswald,  somtyme  chaplaine  to  the  lady 
Hacket ;  ■■■  Cuthert,  tone  to 


.  Ctttbert,  proTott  t>f  Inverneas  j  w  James  Mont- 


-;  captain  Patrick  Gra- 


gtfmerie,  of  — — 

hame,  captains  Robert  and  William  Chairters, 
captain  John  Kamsay,  leivtenoant  coltondl 
Rattray,  leivtennant  oollonelt  Olyphant,  leir- 
tennant  collonell  Douglass,  Robert  Stewart, 
agent  in  Edinburgh  ;  «osigne  JohoMeoziis, 

sone  to  — Menzies,  a^  Cororie;  major 

John  Gordone ; Hamiltouoe,  of  Kil- 


brachmont ; 


Carmichaell,  of  Bel- 


brae ;  captain  James  Murray,  brother  to  Steo- 
bope,  leivtennant;  James  'Murray,  captain; 
Jonn  Livingstone,  captain ;  leivtennaot  Joba 
Cfreichtoune,  the  captain  of  Clan  RonaM ;  cap- 
tain Robert  Dunbar,  the  laird  of  Meidmro,  or 
John  M'Lean,  of  that  ilk  ;  siriSneas  M'Pher^ 
sone,  Alexander  Tait,  skipper  in  Leith,  called 
Whyte  Alexander;  Alexander  Tait,  skipper 
there,  called  Black  Alexander;  Ir- 
vine, ofStapletoune;  captaine Mair, 

being  of  ty  mes  called  to  have  compeared  befor 
our  saids  lords,  the  said  day  and  pbico,  in  the 
hour  of  cause ;  there  to  have  underlyea  the 
law  for  the  cry  mes  of  treasone  and  !&%  majes- 
ty comitted  be  ihem,  in  sua  far  as  bis  majestie 
being  ingadged  in  a  just  and  necessary  umrr 
ai^inst  Sie  l^rench  king,  for  the  maiotioance 
ot  the  religione  and  liberties  of  the  people.  The 
liaill  ibrnamed  persones  being  native  Scots-  men, 
and  borne  subjects  of  the  realiue,  cootrair  to 
their  uainrall  duty  and  alledgiance,  did,  in  the 
moneths  of  June,  July,  August,  and  reinaneot 
monetlis  of  the  year  sixteen  hundred  aod 
eighty  nvne,  upon  the  first,  second,  third,  or 
ane  or  other  of  the  dayes  of  ane  or  other  of  the 
saids  moneths,  and  upon  the  first,  second, 
third,  or  ane  or  other  of  the  daves  of 
the  moneths  of  Janwary^  February,  Starch, 
or  ane  or  other  of  the  moneths  of  tbe 
year  1690,  1691,  1698,  1693,  and  Janwary, 
February,  March,  and  Aprile,  1694,  most 
treasoneably  aod  unduty fully  r^se,  and  jopa 
in  armes  and  open  rebellioue  with  tbe  FreocU 
kinjf  and  his  forces  and  armea  against  bis  ma- 
jestic and  his  goverameut,  and  their  natife 
countrey,  did  intyse  the  French  king  and  his 
forces  to  invade  their  majesdei  domiDiooef, 
and  to  quarrell  aod  imnonge  their  royall  power 
and  authoritie,  and  right  and  title^otbecroune, 
did  fight,  resist,  and  oppose  their  majesties 
forces  warring  against-  the  French  kiug,  in 
Flanders  and  elseM'here,  particularly  at  Louden 
Stonekirk,  att  and  near  Mons,  and  Nam  aw, 
&c.  did  aid,  abait,  assist,  keep  correspondence 
with,  give  help,  redd,  and  councill  to  their  ma- 
jesties enemies,  and  the  enemies  of  the  Pro- 
testant religione,  and  their  native  countrej, 
went  to  and  have  remained  within  the  king- 
dome  of  France  and  dominionea  subject  to.i£e 
French  king,  ever  since  the  dayes  specified  in 
the  act  of  parliament  past,  in  May,  1693, 
and  to  thla  very  day,  without  leave  from  their 
majesties  or  the  privy  councill,  as  they  who 
were  lawfully  cited  upon  threescore  dayes 
waiming,  att  the  Mercat  cross  of  Ediobni^, 
pear  and  6hoar  of  Leith,  by  a  pursevant  and 
trumpeter,  with  their  majeiftiei  coat  of  armes 
display  ed,and  aseiog  otter  aolcmiutica  necoiiar, 
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to  baYft  found  «iilBcieQt  cautioii  and  Mrertie 
acted  in  the  books  of  adjottmall  for  tbeir  a|»- 
pearaoce  before  the  saids  lords  this  day  aud 
place,  in  the  hour  of  cause,  to  have  underlyeo 
the  law  f^rthe  crymea  above  mentioned,  lanruH 
ty  me  of  day  bidden,  and  they  nor  none  of  them 
cnterand  nor  appearand,  the  lords  justice  clerk 
and  eommissionen  of  jnsticiaiy,  therfore,  be 
the  month  of  James  Guthrie,  maoer  of  court, 

•decerned'  and  adjudged  the  haiU  forenamed 
persones,  and  ilk  ane  of  them,  to  be  denunced 
our  soveraigne  lord's  and  lady's  rebells,  and 
ordained  tliem  to  be  putt  to  the  home,  and 
all  their  moveable  goods  and  gear  to  be 
escheat  and  inbrouffht  to  the4r  majesties  use,  as 
outlawes  and  fu|^tives   frae   their  majesties 

.  lawes  for  the  crynies  above  specified,  which 
was  pronunced  for  doome. 

April  SO,  1695. 

The  said  day  anent  ane  petione  given  in  to 
the  si^s  lords  be  sir  James  Stewart,  his  ma- 
jesties advocat,  makeand  mention,  that,  where 
ID  ane  justice  court  hoMen  be  the  saids  lords, 
•  upon  the  83d  day  of  July  lastbypast;  John 
earle  of  Meltbort,  John  earle  of  Middletoune, 
Ritchanl  earle  of  Lauderdale,  sir  Wm.  Wal- 
lace, of  Craigie,  sir  Adani  Blair,*  of  Carberrie, 
and  90  others,  were  declaired  outlawes  and  fu- 
gitives, for  not  ooropeiring  before  the  saids 
lords  of  justiciary,  for  their  goeing  to  and  ra- 
roaing  within  the  kingdome  of  France,  after 
tlie  1st  day  of  June,  1693,  contrair  to  the  eight 
act,  fourth  sessione  of  his  majestie's  current 
parliament,  aud  for  several  other  treasonable 
crymea  committed  be  them  in  manner  men- 
tioned in  the  lybell,  raised  against  them  ther- 

*  See  his  Case,  vol.  19,  p.  1S07. 


anent,  and  in  the  act  of  adjournal  past  thempon, 
and  the  haill  persooes  above  named  4knd  men- 
tioned in  the  said  act,  being  by  bis  roajestie's 
appoyntment  cited  or  to  be  cited  hefor  the  es- 
tates of  parliament,  most  of  them  (and  all  that 
are  cited)  to  underlye  Uie  law  for  the  treason- 
able crymes  committed  be  them,  and  the  rest 
as  witnesses;  and  his  majestic  being  willing 
that  the  persones  iody ted  should  (untill  they  be 
found  guilty)  have  free  liberty  and  allowance  of 
defending  themselves,  and  that  neither  they 
should  be  precluded  from  proponeing  ther  de- 
fences, nor  the  witnesses  to  be  cited  against 
them  rendered  incapable,  through  their  being 
rebells,  fugitives,  or  at' the  borne;  and  that 
therfor  all  the  saids  persones  as  weell  pairtiea 
as  witnesses  may  be  relaxed,  ad  hunc  effectum 
allennarlie,  that  they  may  have  personum  ttandi 
in  judicio  before  the  parliament,  but  prejudice  to 
his  mi^estie,  of  any  casuality  or  boaifite  fallen 
to  him  throw  tbeir  rebelUone,  therfore  craving 
the  saids  lords  would  be  pleased  to  grant  re- 
lazationetothe  haill  persones  above  mentioned, 
cited  or  sisted  as  pairties  or  witnesses,  ad  hunc 
ejfecium^  that  they  may  have  ptfrtonam  iiandi  tit 
judicio^  but  prejudice  to  his  majestic  as  aforsaid. 
The  Iprds  commissioners  of  justiciary,  hav- 
ing considered  the  petitione  above  written  given 
in  be  bis  majestie's  advocat,  they  allow  r«axa- 
tione  to  be  exped  for  John  earle  jof  Mel  fort,  and 
the  haill  remanent  persones  above  mentioned 
ad  hunc  effectum  ailennarly,  that  they  may 
have  penonam  standi  in  juakio  befor^tbe  par- 
liament, and  that  the  persones  accused  may 
propone  tber  deienoes,  and  those  called  as  wit- 
nesses may  be  capable  to  appear  and  depooe, 
but  prejudice  to  his  majestie,  of  any  casuality 
fallen  to  him  throw  their  being  declared  fugi- 
tives, or  at  the  home. 


412.  Proceedings  against  Kenneth  Earl  of  Seaforth,  for  High 
Treason :  9  \Villiam  III.  a.  d.  1697-  [Now  first  printed 
from  the  jKecords  of  Justiciary  in  Edinburgh.] 


CcJiuA  JosTicuRUi  S.  D.  N.  Regis,  tenta  in 
Pretorio  Burgi  de  Edinburgh,  dectmo 
quarto  die  mensis  Junij,  1697,  per  hono- 
rabiles  viros,  domiuos  Colinum  Campbell 
de  Aberucbill,  Davidem  Hume  de  Croce- 
rig,  Joanem  Lauder  de  Fouutainhall,  et 
Jaoobum  Falcooar  de  Phesdo,  Commis- 
sionarios  Justiciarii  diet.  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

A  HE  said  day  aoent  the  criminall  actione  and 
cause  intended,  and  depending  bel'or  the  saids 
lords,  at  the  instance  of  his  majesties  advocat, 
against  Kenneth  earle  of  Seaforth,  makeand 
DMntione,  that  where  by  all  laws  divine  and 
humane,  and  by  the  laws  and, acts  of  parlia't  of 
this  kingdome  and  constant  practiqe  therof,  the 
crymea  of  treasune,  rabellione  and  lese  majes- 


ty are  most  strictly  and  severely  prohibit,  and 
particularly  by  the  act  of  parliament,  James 
ffirst,  pari,  first  cap.  3,  It  is  sutute  aud  or- 
dained, that  noe  man  notourly  or  openly  rebell 
ag't  the  king's  persone,  under  the  paine  ol*  for- 
feiting of  lite,  lands,  and  goods,  and  by  the  act 
James  Sd,  pari.  6th,  cap.  IS,  it  is  ordained 
that  none  rebell  against  the  king's  persone  or 
authority,  and  who  sue  makes  sick  rebel  liuoe,  to 
be  punished  aOer  the  quality  and  quantity  of 
sick  rebellione,  by  the  advice  of  the  three  es- 
tates ;  and  if  it  happens  any  within  the  realm* 
o|)enly  or  nottoiirl^  to  rebell  against  the  king, 
or  to  make  weir  ay^ost  the  king's  leidgef, 
ag't  his  forbidding,  in.  that  case  they  are  to  b«i 
punisiied  afWr  tlie  quantity  of  the  trfi;ipass ; 
and  by  the  act  James  3,  par.  6th,  cap.  84,  It  is 
statute,  that  if  any  man  oommitt  or  doe  treasoite 
against  the  king's  p«sone,  or  his  majefty,  or 


rysM'  m  fbar  of  wftrr  againBt  titm,  or  romtli  iilbe  Md  oarib  goftt  intdUgeoee  of  Ike  «■! 
any  that  he§  committed  treatODo,  or  that  gcnemll  majora  martfa,  than  he  4id  ooaiocat 
auppUes  them  in  help,  red  *or  eouocyi,  or  orcftuoeooDTOOattorwere  othorwavei 
that  stu^i  the  houaee  of  them  that  are  eon-  mff  m  the eonrooatuiff  w  wnaaof  the  ( 
Vict  of  treasone,  and  holda  them  against  the 
Imtf,  or  that  Moils  houses  of  tfaeit*  own  in 
fiirtheilDg  of  the  IdngB  rebells,  shall  he  ptt^ 
Bished  as  traytors ;  and  by  the  ifth  act  pari, 
first,  Cfaa.  3d,  it  is  deehdred,  that  it  is  and 
shall  be  high  trettooe  ts  the  snl^jeetiof  this 
khigdome,  or  any  riomber  of  them  more  or  iMs 
upon  any  ground  Or  pretot  whatsonMfer,  to 
ryseor  oontinovir  in  armes,  tomnntainany^ffbrli, 
acrenglhs  or  garrisones,  to  make  peaoe'or  wai¥, 
or  to  make  any  treaties  or  loagues  with  fbH- 
•talgne  princes  or  state8,-or  amonjf  themselves, 
wilhotit  his  majedlies  spechdl  anthofity  and  ap- 
probatbne  flnt  iifterponed  therto,  and  all  their 
mi^ties  subjects  arediscbaiiged  to  ofibr  npoh 
any  pretext  whatsoOTer  to  attempt  the  dOMg 
«f  any  of  these  things  hereafler,.  under  tho 
paine  of  treasohe;  and  by  the  f2nd  act  of  the 
second  sessione  of  the  same  parliament,  ii  is 
statute  and  ordained,  That  if  any  persone  or 
persones  sliall  heirafter  plott,  contryTo  death 
and  destruction  to  the  kmgs  majestie,  or  to  do* 
pryye,  depose,  or  suspend  him  mm  the  style, 
nonourand  kingly  name  of  the  imperiall  croUne 
of  this  realme,  or  any  other  of  his  doroiniOnes, 
or  to  lery  warr  or  tske  gp  armea  against  his 
majestie,  or  any  commissionatby  him,  or  shall 
ihtyse  any  strangers  or  others  to  inrade  any  of 
his  msjeaties  dominiones,  c? ery  such  persone 
being  legally  eonricted,  shall  be  decerned,  de- 
olared  and  adjudged  a  traytor,  apd  sofier  Ibr- 
faoUure  of  lifb,  lands  and  goods,  as  in  cases  of 
high  treasone ;  and  lastly  by  the  Snd  act  of  the 
irst  sessione  of  this  current  parliament,  it  is 
declared  to  be  high  treasone  in  any  of  the  sob^ 
jecte'of  this  kingdome  by  wryteing,  sjieakiDg, 
or  any  other  manner  of  way  to  disowne  quar- 
fell  or  impugne  their  nuuesties  royall  power 
and  authority,  or  right  and  title  to  the  crown : 
Neverlhelesse,  it  is  of  rerity  that  the  said  Ken- 
neth, earie  of  Seaforth,  shakeing  off  ail  fbar  of 
God  and  regaird  to  their  ma'ties  and  their 
lawes,  being  suspected  as  disafiected  to  the 
kte  hap|>y  re? olotione,  and  thempon  put  under 
nod  arreist  at* London,  in  the  year  1089f  untUI 
generall  major  M'Kay  became  baill  for  him, 
did  upon  one  or  other  of  thd  dayea  or  moneths 
of  the  said  year  breake  your  baill,  and  ran 
avray  and  repaired  to  the  late  king  James  then 
in  Ireland,  wadgine  ^atr  against  their  majes- 
ties, and  continued  there  dureing  that  rebel- 
Kone  untill  that  in  the  end  of  the  year  168$^, 
tbe  said  earle  landed  in  the  Lewes,  and  from 
tlience  caine  to  the  ffort  of  island  Donald,  be- 
longing to  himself,  where  he  continued  tor  se- 
verall  moneths,  keepine  intelligenco  witdi  gs^ 
aerall  major  Buchan,  who  was  then  in  armes  In 
open  rebellion  i^t  their  majesties  in  thislring- 
dome,  commanding  a  party  of  about  fyve  hun- 
dred bo^,  with  whom  he  purposed  to  have 
joyned-,  at  least  hare  assisted,  or  at  least  hare 
apoeared  in  armes  with  htm  in  tbe  foresaid  re- 
beUioiia,  Mw  aooamplisbiog  whereof  soe  soon 


mg  to  the  eonrooatittg  ia  i 
men  in  tba  oomtraysof  J 
Lodhelsh^  and  other  plaoea  pOrtaiDug  to  er  de- 
peiiding'oiihim  and  hisotlMr  tswalis,  foUowns 
or  depmlerB,  wttUn  the  sbyw  of  Rosaor  elff- 
wliere,- lylBMB  the  s'da  pensMS  and  othen  dis- 
aAoted  tn  the  gov«nliBeiit,  did  aasemUesnd 
repairs  in  armeato  the  said  eailo  as  their  hssd 
aad  efaiilaini  at  least  they  bsiny  1,500  lesi  or 
mor^  and  in  a  sort  of  a  oamp  ho  was  therra 
presOnt  fritii  ihom  in  armoo,  oonMBanding,  ss- 
sisthig,  or  othorwaVes  abaitu^  Aen,  agaiatt 
or  at  least  without  tbefa*  rol^^*^^  apaeiaU  aa» 
thority  and  approbationefirst  therto  mlsrpooed; 
and  particularly  upon  ana  or  other  of  the  day cs 
of  the  moneths  of  March,  Apryle,  Blay,  June, 
July,  August,  September  or  0<^ober,  in  the 
year  1690,  and  att  or  about  a  phne  called  Adid- 
tne  near  to  Brand,  and  in  other  places  ncarto 
the  \tM  of  OonHs  hoosa  in  the  abyro  of  Rosi, 
tbe  said  earlo  w«i  there  in  armes  with  ths 
saids  rebaliiona  company,  who  had  coUoois 
displayed,  and  he  went  under  the  tide  of  msr- 
oness  of  Seafbrth,  te.  major  generall  to  kiag 
James  fllbroes,  or  %raa  othenrayes  with  ifaem 
tbreattiing  destruction  to  all  tnal  owned  their 
maje^ies  government,  at  least  he  was  in  armes 
in  manner  fbrsaid,  without  their  minesties  ao- 
thority  and  apprbbatione,  and  when  by  reasoos 
of  major  generall  Bf'Kays  sodden  march,  Bu- 
chan was  neoessitat  to  retire  with  bis  horse  to 
the  highlands^  the  Mid  earle  not  baring  gstt 
his  men  togitbor  to  joyne  with  Buchan,  yet 
contimied  bis  camp  with  the  foisaid  nebdls, 
dayfce  conrocating  and  increaaeing  tbetr  naoi- 
ber  during  sOme  dayes  that  generall  major 
M^Kay  continued  att  Inverness,  waiting  upon 
the  coming  up  of  thehr  aaajesiies  foreea  from 
the  south,  wherby  the  generall  major  discorer- 
ing  the  said  earles  obstinat  rehellione,  and  ap- 
prehendmg  that  be  might  withdraw  with  those 
m  armea  with  him  to  tbe  inaccessible  high- 
lands, and  joyne  with  the  other  rebells  there  in 
armes,  he  upon  the  dOth  day  of  August,  169i> 
years,  or  therabout,  gave  commissionea  to  tbe 
laird  of  Balnagowan,  and  major  George  Wisli- 
art  and  others,  to  attack  with  the  forces  ap- 
poynted  to  th«m,  tb^  saids  earlos  countries  of 
Assin-Lochglun  and  others,  and  to  destroy  tbe 
same  by  fire  and  sword,  which  persones  bar- 
ing marched  to  those  pairts  in  obedience  to  the 
saids  commissiones,  the  inhabitants  of  these 
countreys  being  then  in  armes  with  the  said 
earie,  did  leave  and  desert  bun,  which  oca- 
sioned  the  dissolving  of  hiscamp,  and  the  forcei 
that  were  with  him  forced  him  to  send  soma  of 
his  friends  pairtly  to  the  generall  major  and  pairt- 
ly  to  those  com  missionat,  as  said  is,  to  stope  iMf 
hostility,  wherewith  tlie  said  earle  was  threst- 
nod,  and  being  thns  deserted  and  brought  lo  ex- 
treraeties,  oncFnot  till  ilien,  be  delyvered  hiai- 
aelfe  when  he  could  doc  noobetter,  to  tbe  said  ge- 
nerall major,  by  all  wbichthe  said  oarisa  wieM 
awl  avill  praeticss  be  was  gnilty  of  ibt  cryme 
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of  tmaoM,  k^  iaajestj,  ledttioDe  tnd  riiehi^ 
hi  ftrmM  agaitaait  their  majesties  gBT#mmeiit» 
mt  least  airt  and  pairt  therof,  and  therby  be  bes 
incurred  the  paines  of  tre^youe  and  r^bellione 
viz.  the  fbrfaulture  of  IHb,  lands^  and  estate,  and 
ouii^ht  and  should  be  pnoished  therwitfa,  to 
the  example  and  terror  of  others  to  doe  the 
lyke  in  tyme  oomeingf. 

Which  crioiinall  aotione  lind  cause  being 
oft  and  diverse  tymes  called,  was  continued 
from  day  to  day  till  this  day,  and  the  samyne 
being  this  day  called,  compeired  sir  James 
Stewart,  bis  mi^^estitis  advocat,  as  pursuer  on* 
the  one  pairt,  and  on  the  other  pairt  compeired 
Mr.  David  Forbes  ttdrooat,  and  gttve  m  ane 
act  of  oonncili  for  deserting  the  dyct,  wheref 
the  tenor  followes : 


At  Edinburgh  the  18th  day  of  March  1697. 
The  lords  ot  his  majesties  privy  councill, 
having  considered  his  majesties  letter  direct  to 
them  of  date  the  first  dfty  of  March  instant,  au- 
thorizeing  and  requyreing  them  to  sett  the 
earle  of  Seaforth  att  liberty,  who  as  he  is  in- 
formed bes  rendered  himselfe  prisoner  to  the 
garrisone  at  Inverness,  and  cast  himselfe  upon 
Tiis  majesties  merc}',  upon  sufficient  bale  to 
live  peaceably  and  appear  when  called  for,  and 
recomends  to  the  lord  advodat  not  to  insist  in 
the  criminal!  process  against  the  said  earle, 
during  his  majesties  pleasure,  they  doe  hereby 
give  order  and  warrant  to  the  jg^verhour  of 
the  garrison  of  fort  Williaiu,  and  m  his  absence 


to  the  ntxt  commanding  officer  tfteri^,  to  $mt  tho 
saiff  Kenneth  earle  of  Seaforth  at  liber^  ftnth 
therol;  in  respect  he  hes  girett  bond  and  ^ond 
sui&cient  cautione  acted  in  the  books  (k  hM  man 
jesties  privy  councill,  that  he  shall  live  peace- 
ably otider  and  With  all  ^bacdsaiona  to  the  pre- 
sent government  of  his  majestic  king  Wiihara, 
and  that  be  shall  not  act,  consult,  or  contry  ve 
any  thing  ill  prejudice  thereof,  nor  shall  not 
converse,  nor  correspond  with  any  rebel  Is,  and 
that  he  shall  appear  before  the  saids  lords  of 
his  majesties  privie  council!,  whensoever  be 
shall  be  called  or  reqoyred  th^rto,  under  the 
penalty  of  two  thousand  pounds  sterling  iu  case 
he  shall  transgress  in  any  paii^  of  the  pre- 
misses, and  recomends  to  sir  James  Stewart 
his  majesties  advocat,  to  desert  the  dyet  in  the 

1  process  of  treasone  presently  de|)endibg  at  hfs  - 
ordsbips'  instance  against  the  said  earle,  before 
the  lord  justice  general!,  lord  justice  clerk,  and 
lords  commissioners  of  his  majesties  justiciary, 
and  not  to  intent  nor  insist  in  any  new  process  of 
treasone  against  the  said  earle,  tintlll  his  ma* 
jesties  pleasure  be  furder  knowen  therein,  the  < 
said  earle  having  given  bond,  and  found  cau- 
tione in  manner  ibrsaid,  extracted  by  me. 
Sk  Bubicribitur^  GiB.  Zbluot. 

The  ^ords  commissioners  of  justiciary,  ooa- 
Ibrme.to  the  above  written  act,  and  by  consent 
of  hia  miyesties  advocat,  deserts  the  dyet  sidi- 
pliciter  againstthe  earle  of  Seaibrth,  whereupoo 
his  procoratora  naked  and  took  i 


413.  Proceedings  against  Mr.  Alexanbes  P^tcairne>  a  Minister 
of  the  Church  of  Scotland,  for  High  Treason,  and  disowning, 
quarrelling,  and  impugning  of  his  Majesty's  Royal  Power  and 
Authority,  and  Rights  and  Title  to  the  Crown :  9  WiLLlAii 
III.  A.D.  1697.  [Now  first  printed  from  the  Records  of 
Justiciary  at  Edinburgh.] 


CoRiA  JusTicTARiJE,  S.  D.  N.  Regis  tenta  in 
Pretorio  Burgi  de  Edinbnrj^,  vigesirap 
.  Bono  die  mensis  Novembna  16(^,  per 
honorabiles  viros  Domioos  Gollnum  Camp. 
bell  de  Aberuchtll,  Dsvidem  Hunae  de 
Crocerig,  Joannem  liikuder  de  Foun* 
tatnball,  Archibaldum  Hope  de  Rankeil- 
lor,  et  JacobURi  Falconarde  Phesdo,  Com- 
roissionarios  Justiciarii  diet.  8.  D.  N. 
Regis. 

Curia  legittime  affirroata. 
Intran* 
Mr.  Alexander  FiUairn^  minister  at  South - 
ronaldshay,  now  prisoner  in  the  Tolbuith  of 
Edinburgh. 

You  are  Indyted  and  aoeased,  at  the  in- 
ttanot  of  sir  Jawat  Stewart,  his  majesties  ad- 


vocat for  his  hiflbnes  intercfft,  Mid  by  speeiall 
warrant  of  the  lords  of  his  miyesties  privy 
councill,  that  where  by  the  second  00  or  the 
first  session  of  this  cunrent  parliament,  intitttl" 
ed  Act  Recognoscing  bis  Majesties  royaU  au- 
thority \*  it  IB  declared  to  be  high  treason^  in 
» 

*  Act  reeagniaing.  their  M0jegty*$  Rojfid 
Anthorily* 

«•  The  Estates  of  Parliament  consideriiB|^ 
that  the  king  and  queen's  majesties  lihve  ac- 
cepted of  the  crown  of  this  realnt,  teod^ied  t6 
them  by  the  meeting  of  the  EaAates  in  thett 
Claim  of  Right,  dated  the  tlth  day  of  April 
last,  and  aceonling  thereto  have  s#orn  the  oath 
appointed  by  law  to  be  taken  by  all  kings  and 
qneens  of  this  realm,  belbrtf  they  eierce  thei^ 
regal  powtr :  theraffbrt  the  Bstateff  of  Paslia^ 


1^1]         9  William  IIL  .  Proceedings  agamst  Alexander  PUanrne,     [145? 

to  the  hwes  of  tbi9  kingdome,  did  in  ane  or 
other  of  the  dayes  uf  tlie  moDeths  of  the  ^earv 
1695  or  1096,  preaching  io  jrour  South  ktik  of 
Southronald$iiay,  or  some  other  kirk  in  these 
bouads,  openly  and  traiterously  say  and  averr. 
That  king  Wuliani  was  a  villaaoua,  and  a  tyr- 


any  of  the  subjects  of  this  kiogdonae  by  wryta- 
iog,  speaking,  or  any  other  manner,  way,  to 
disowne,  quarre]!,  or  inipogoe  his  miyesties 
royall  power,  or  authority,  or  right  and  title  to 
thecrowne:  Nereilhelesse,  it  is  of  Tertie  that 
yow>hakeing  off  all  fear  of  God,  and  rcgaird 

meat  for  themselves,  and  in  name  and  behalf 
of  the.  whole  subjects  of  this  kingdom  repre- 
sented by  thenri,  do  hereby  assert,  recognize, 
and  acknowledge  their  majesties  royal  power 
and  authority  over  the  said  kingdom,  and  their 
undoubted  right  and  title  to  the  imperial  crown 
thereof:  like  as  their  majesties,  with  advice 
and  consent  of  the  said  Estates  of  Parliament, 
do  declare,  that  it  is  high  treason  in  any  of  the 
subjects  of  this  kingdom,  by  writing,  speaking, 
or  any  other/nanner  of  way  to  disown,  quarrel, 
or  impugn  their  majesties  royal  powei*  and  au- 
thority, or  right  and  title  to  the  crown.  And 
further,  their  majesties,  with  advice  and  con- 
sent foresaid,  do  statute  and  ordain.  That  the 
Oath  of  Allegiance  hereunto  subjoined,  shall 
be  sworn  and  subscribed  by  all  the  members 
and  clerks  of  parliament,  and  by  all  other  per- 
sons presently  in  public  trust,  civil  or  military, 
or  wno  shall  be  hereafter  called  to  any  public 
trust  within  the  kingdom ;  and  do  hereby  re- 
treat and  rescind  all  preceding  laws  and  acts  of 
parliament,  in  so  far  as  they  impose  any  other 
oaths  of' Allegiance,  Supremacy,  Declarations 
and  Tests,  excepting  the  oath  de  Fideli,^^ 

Am  to  this  stattlte,  Mr.  Laing,  vol.  4,  p.  397, 
observes: 

"  The  oaths  to  goremment  merely  professed, 
aa  in  Engbuid,  to  be  faithful,  and  to  bear  true 
allegiance  to  Williaoi  and  Mary ;  without  an 
acknowledgment  of  their  lawful  title,  or  right 
to  the  crown.  To  relieve  the  seruples'  of  the 
conscientious,  a  distinction  between  a  king,  de 
ybclo  and  a  king  de  jnre,  was  thus  humanely 
introduced  ;  but  there  were  few  Jacobites,  who 
hesitated,  by  the  grossest  equivocation,  to  ac- 
'  cept  the  9fttba  to  the  government,  which  they 
meant  to  overturn,  and  to  swear  atiegiance  to 
William,  whom  they  had  conspir^  to  de- 
throne.*' 

By  chap.  0,  of  the  fourth  session  of  th^  first 
parliament  of  king  William  and  queen  Mary, 
(April  18, 1693)  intitled,  *  Act  (or  taking  the 
■  Oath  of  Allegiance  and  Assurance.' 

"  Forasmuch  as  the  imposing  and  taking  the 
Oath  of  Allegiance,  and  the  Assurance,  enacted 
in  this  current  parliament,  as  hereto  subjoined, 
will  be  a  further  security  to  the  Protestant  re- 
li^on  and  ^l>^>f  majesties  government,  in  this 
present  eicigence:  therefore  the  king  and 
queen's  majesties,  with  advice  and  consent  of 
ttie  Estates  of  Parliament,  statute  apd  ordain,, 
that  the  said  oath  of  allegiance  be  sworn,  and 
the  same  with. the  foresaid  assurance  be  sub- 
•critied  by  all  noblemen  and  their  eldest  sons 
being  past  twenty -one  years  of  age,  and  by 
•11  persons  in  offices  aud  places  of.  puldic  trust, 
dru,  ecclesiastical  and  military."   And  the  act 


contains  several  clauses  for  enforcing  sack 
swearing,  and  subscriptions  by  persons  in  ge- 
neral. Among  those  clauses  are  the  foltowiag 
that  *<  they'*  (the  persons  eounoerated  in  the 
act)  <<  and  all  other  ^iiersons,  whether  above 
ranked  or  not,  who  shall  not  sw^r  the  said 
oath,  and  snbscnbe  the  sane,  and  the  As- 
surance, shall  not  be  allowed  to  keep  any 
horses  above  an  hundred  iperks  price,  uor  any 
sort  of  arms,  more  shan  a  walking  swoni;  cer- 
tifying such  as  shall  be  found  to"  have  bnrses 
and  arms  contrary  to  this  provision,  either  iu^ 
their  own  or  in  the  keepiu;^  of  others,  thai  boih' 
the  owner  and  the  keeper  shall  incur  th^  penahy 
of  one  thousand  merks,  the  one  half  to  the  in- 
former, and  the  other  to  their  majesties ;  and 
their  majesties  with  consent  foresaid,  autho- 
rises and  impowers  the  lords  of  privy  couocd, 
to  take  such  further  effectual  methods  for  dis- 
arming these  persons,  and  seizing  of  their 
horses  above  the  tbresaid  value  as  they  «hall 
judge  necessary  :  as,  likewise,  they  im|)OHer 
the  council  to  call  before  them,  all  or  any 
heritors,  or  other  persons,  whom  they  shall 
think  fit,  whether  above  ranked  or  not,  aud  to 
put  the  said  oath  and  assurance  to  them,  aod 
m  case  of  their  refusal  to  proceed  against  them 
by  fining,  coufininji',  imprisonment  or  banish- 
ment, as  they  shall  see  cause;  the  fine,  if  they 
be  heritors,  to  be  the  double  of  their  cess  or 
supply  ;  and  further,  (if  the  council  shall  think 
fit)  not  exceeding  a  year's  valued  rent,  aod  for 
others  not  heritors,  the  third  part  of  their  es- 
/sheatable  goods,  by  and  attour  the  other  penal- 
ties contained  in  the  thirty- eight  act  of  the 
second  session  of  tins  current  parliament.*' 
The  Oath  of  Allegiance,  (<  I,  A.  B.,  dusin- 

*  cerely  promise  and  swear,  that  I  will  be  faith- 

*  ful,  and  bear  true  allegiance  to  their  majes- 

<  ties  king  Wiiliain  aud  queen  Mary')  had  been 
enacted  by  the  '  Act  recognizing  their  Ha- 
'  jesty 's  Royal  Authority,'  first  parliament  Wil- 
liam and  5Iary,  sess.  1,  (June  a,  1639)  diap.  9. 

The  Assuiauce  had  been  enacted  by  the 

<  Act  for  Security  of  their  Majesties  Govem- 

*  ment,'  first  parliament  William  and  Mary, 
sess.  2,  (April  25, 1690)  cliap.  38.  In  the  act 
before  us,  (sess.  4,  chap.  6)  it  is  given,  with 
some  slight  variations  from  the  original  for- 
mulary, as  follows : 

•*  1,  A.  B.,  do,  in  the  sincerity  of  my  heart, 
assert,  acknowledge,  aod  declare,  that  their 
majesties  king  William  and  queen  Alary,  are 
the  only  lawful  umloubted  sovereigns  of  this 
realm,  as  well  de  jure,  that  is  of  right,  kiag 
and  queen,  as  defacta^  that  is,  io  the  pt^ssessioa 
and  exercise  of  the  goveruinent:  aud  theretbre 
I  do  sincerely  and  faithfully  promise  and  eo- 
gi|ge,  tliat  1  will,  with  heart  and  hand,  life 
aod  goods,  maintain  aud  dei'eod  tktir  i — ""'^ 


1453]  for  High  Treason. 

ranoos  traytor,  who  had  put  away  the  righte- 
Otis  kiDg,  or  words  to  this  effect  or  purpose ; 
ivbich  l^ing  a  manifest  disown togf>  quarreUiog, 
ami  irapu^neing  of  his  majesties  royall  power 
and  auihority^  and  right  and  title  to  the  crowne, 
yoo  are  thert'ore  guilty,  airt  and  pairt  of  high 
treasooe,  which  Ming  found  by  the  knowledi;e 
of  ane  inquest,  you  ought  to  be  punished  by 
]o9sof  hfe,  lands,  and  goods  to  the  example  and 
terror  of  others  to  coinmitt  the  lyke  in  tyme 
cooieing. 

Sic  Subscribiiur^        Ja.  Stewart. 

Purtuer. — His  Majestie's  adrocat ;  sir  Fa- 
trick  Hume^  sollicitor.    . 

Frocuraton  in  c/rf«fice.— Sir  David  TKoires, 

The  Lords  continues  the  dyet  till  Wednesday 

title  and  gn?emroent,  against  the  late  king 
James  and  his  adherents,  and  all  other  enemies, 
who,  either  by  open  or  secret  attempts,  shall 
disturb  or  disquiet  their  roiyesties  in  the  pos- 
sesion and  exercise  thereof.'* 

Mr.  Laipg  (Hist.  vol.  4,  p.  338)  speaking  of 
Cbis  Test,  says :   **  By  a  new  assurance  to 


A.  D.  1697.  [1454 

next,  and  ^nts  captione  for  apprehending  the 
absent  witnesses  against  that  dyet. 

December  1, 1697. 
Intrah* 
Mr.  Alexander  Pitcaime  minister  at  South 
Ronald  Shay,  indyted  and  accused  for  treason- 
able speeches. 

^  Prirsuer.^Sir  James  Stcaart^  his  majesties 
advocat.  ' 

Procurators  in  defence.'Siv  David  Thoirs, 

The  lords  commissioners  of  justiciary  with 
consent  of  his  majesties  ad?ocat  deserts  the 
dyet  simpliciter,  and  onlaines  the  pannall  to  be 
sett  at  liberty. 

Sic  Subscribitur,   J.  Falconar.  1.  P.  D.  C. 

government,  the  distinction  between  a  king 
dejure  and  a  kiag^e  facto  was  abjured.*' 

1  believe  that  this  is  Dot  strictly  correct  I 
do  not  find  that  the  aweanog  to  the  assurance 
was  required  by  either  the  S8th  act  of  the  9nd 
sess.  or  the  sixth  act  of  the  fourth  sess.  of  king; 
William  and  queen  Mary's  first  parliament* 
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